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CASES . 

DETERMINED BY THE 

EXCHEQUER COURT OF CANADA. 

IN THE MATTER OF THE PETITION OF RIGHT OF 	 1917 

Feb. 10. 

PIERRE EUGENE FUGERE, and LOUIS 

JOSEPH- FUGERE 	 SUPPLIANTS, 

' AND 

HIS MAJESTY THE KING 	RESPONDENT. 

• 

Expropriation—Compensation—Water-lots—Crown grant — Reserva=  
trions—Abandonment of proceedings — Advà'ntages --- Crossing— 
Costs.  
In an expropriation by the Crown of lands held under a Crown 

grant subject to a reservation in favour of the Crown of the right to 
retake the lands if required for public purposes: 

Held, that the owners' were entitled to have their rights duly 
adjusted without fixing the actual value of the rights remaining in 
the Crown under the grant. 

(2) That want of registration did not affect the validity of the 
conditions or reservations. 

(8) That the rights reserved affected lands within the category 
of "banks, sea-shore, lands reclaimed from the sea, ports and har-
bours", and forming part of the Crown domain were  imprescriptible.  

(4) That the rights were not extinguished by a sheriff's sale of 
the land. 

(5) Where expropriation has been abandoned, but no legal rights 
are invaded and no damage suffered, compensation cannot be allow-
ed. 

~  
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FU e• 	amount of compensation. 
THE KING. 	

(7) That the Crown having made no offer by Its statement of de- 
Reasons for fence was liable for the costs. Judgment. 

PETITION OF RIGHT to recover compensation in 
an expropriation by the Crown. 

Tried before the Hondurable Mr. Justice Audette, 
at Quebec, November 21, 22, 1916; February 10, 1917. 

E. Baillargeon, K.C., and F. O. Drouin, K.C., for 
suppliants; Alleyn  Taschereau,  K.C., for respond-
ent. 

AUDETTE, J. (June 2, 1917) delivered judgment. 
The suppliants, by their Petition of Right, seek 

to recover the sum of $50,000 as representing the 
value of a certain piece or parcel of a beach lot, 
expropriated by the Crown, for the purposes of the 
National Transcontinental Railway, at Levis, P.Q., 
covering also all damages resulting from such ex-
propriation, including damages arising from the de-
tention of the whole property during a few months, 
together with all damages resulting from the erec-
tion of a pier in front of the property, as the whole 
is hereinafter more clearly set forth. 

On the 9th January, 1913, the Crown expropriated 
the whole lot, No. 314, at Windsor Indian Cove, 
Levis, P.Q. This property is a beach lot, lying be-
tween high and low water marks of the Saint 
Lawrence, and according to the original Crown 
grant, contains an area of 149,000 feet more or less, 
—and according to the suppliant's title from their 
immediate  auteurs,  contains an area of 162,482 feet, 
more or less without warranty as to measurements. 

1917 	(6) An advantage to the property by the construction of a rail- 
way crossing is to be taken into consideration in estimating the 
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Having expropriated the whole lot in January, 	1 

1913, the Crown, on the 13th May, 1913, abandoned FuvERE 

the expropriation of the same and returned the lot THE KING. 

to its owners, the whole, in pursuance of sec. 23 of ~n  Reaso dgnsmen t. f .  
The Expropriation Act. 

Then . on the 31st December, 1914, the Crown, by
depositing plans and descriptions in the Registry 
Office, for the County of Levis, expropriated 17,000 
square feet of the said beach lot No. 314—as shewn 
coloured red on the plan filed herein as Exhibit 

The Crown having erected a pier or "Fender 
Crib" opposite the northern boundary of the lot 
314, but outside of the boundary of the said lot and 
below low water mark, the suppliants claim damages 
for such erection, contending that it interferes .with 
the ace ess to their property. 

Therefore, the suppliants' claim may be stated as 
follows, to wit : 

1st. For the damages resulting from the expro-
priation of the whole of los t 314 which remain- 

' 

	

	ed vested in the Crown between the 9th Janu- 
ary, 1913, and the 13th May, 1913, when it, 
was abandoned and returned to them. 

• 2nd. For the value of the 17,000 square feet expro-
priated on the 31st December, 1914, and' for 
damages resulting from such taking. 

3rd. For the damages resulting from the erection 
of the said "Fender Crib" below low water 
mark. 

The Crown by the statement of defence, traverses • 
all the claims set up by the suppliants, denies any • 
liability and makes no offer of any amount of money 
in compensàtion for the said expropriations, relying 
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1 	upon the Crown grant, under which this lot left the 
FIIro RL 	hands of the Crown, whereby this beach lot No. 314 

THE KIN was granted to the suppliants' predecessors in title 
Reasons for 
Judgment.  (auteur),  on the 23rd July, 1859, subject to a num- 

ber of provisos and conditions, amongst which the 
following is to be found, namely: 

"Provided further, and we do also hereby ex- 
pressly reserve unto us, our heirs and 'succes-

"sors, full power and authority, upon giving 
"twelve months' previous notice to our said 
"grantee, his heirs or assigns, to resume for the 
"purpose of public improvement, the possession 
"of the said lot or piece of ground hereby grant- 

ed, or any part thereof, upon payment or tender 
"of payment to him or them of a reasonable sum 
"as indemnity for the ameliorations and improve-
".ments which may or shall have been made on 
"the said lot or piece of ground, or on such part 
"thereof as may be so required for public im- 

provements, and upon re-imbursement to our 
"said grantee, his heirs or assigns, of such sum 
"as shall have been by him or them paid to our 
"Commissioner of Crown Lands for such lot or 
"piece of ground or such part thereof so required 
"for public improvements; and in default of the 
"acceptance by our said grantee, his heirs or as-
"signs of such sum so as aforesaid tendered, the 
"amount of indemnity, whether before or after 
"the resumption of possession by us, our heirs 
"or successors, shall be ascertained by two ex- 
"perts." . 	. . 

No improvements or ameliorations have been 
made upon this property as contemplated in the 
said Letters Patent. 
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Therefore the Crown concludes that since a por= 	1917
. 

tion of this lot is required for the purposes of the FUGERE 

National Transcontinental Railway, for the  pur-  THE KING. 

asons 
pose of public improvement, no indemnity is due the . R  Jeudgment.for  
suppliants under their title for the land so taken. 

However, at the opening of the trial, counsel at 
Bar, on behalf of the Crown, offered the suppliants 
the sum of $4,250 for the 17,000 square feet expro-
priated,  this amount to cover all damages resulting 
from the said expropriations, and the damages, if ' 
any, for the time the whole property remained vest-
ed in the Crown, under the first expropriation; &c. 

This offer, the suppliants, through their counsel, 
then declined to accept. 

The expropriation is in the nature of a 'second 
invasion, the Grand Trunk having already, for a 
long period, intersected the property by its line of 
railway. 

The question of • damages resulting from the 
neighbourhood of a railway with respect to this lot , 
is to-day only one of degree, as compared with the 
time when the expropriations herein were made, 
There wars a railway adjoining the property before 
the expropriation, and there is one more to-day, and 
the owner over which one railway has obtained 'a 
right of way is entitled to other and different dam-
ages from a second railway expropriating land 
alongside the first, the property having already ad-
justed itself to the first invasion. (1). 

EVIDENCE. 

On behalf of the ' suppliants the following wit-
nesses were heard in respect of value and damages. 
(1) Re Billings 4;  C. N. Ont. Ry. Co., 15 D.L.R. 918;  16 Can. Ry.  

Cas.  875;  29 O.L.R. 608 and 81 O.L.R. 335, '(reversed in 82 D.L.R. 
851). 
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E. Lamontagne values the land taken at 15 to 20 
cents a square foot, stating it should not be too 
much for one who needs it; but to give the property 
any value wharves must be erected. His attention 
being called to the proviso of redemption in the 
Crown grant, he says that with such a provision the 
property is worth less. He would not purchase. It 
is a great risk for a purchaser. 

George Peters values the piece taken at 20 cents 
a foot and adds that the remaining portion would 
retain  thé  same value as before, if there was a good 
crossing. He would not have bought with the pro-
viso, unless it had been for two or three years. 

Eugene Trudel values the piece taken at 20 cents 
a foot; with a crossing the damages to the balance 
would be greatly reduced. 

Charles J. Laberge also places a value of 20e. a 
square foot. 

On behalf of the Crown, Robert H. Fraser, the 
right of way agent of the Department of Railways 
and Canals, values the Fugere property at 5c. a 
foot. He bought the two adjoining lots at 5c. a foot 
for the land, and $3 a yard for the wharf, adding 
10 per cent. to that price and interest. He was of-
fered a property at Hadlow, 1/2  mile higher, at 21/2  
cents a foot. He did not take it because it was not 
opposite the Quebec Landing of the "Leonard." 

E. Giroux was offered the Bennett property at 
Hadlow at 21/2  cents a foot, and values the Fugere 
property at 10 cents a foot, and he reckons the dam-
ages at 10 to 15 cents on the 17,000 feet. He further 
adds that the "Fender Crib" is an advantage and 
not a source of damage. 

6 

1917 

FUGERE 
V. 

T}IE KING. 

Reasons for 
Judgment. 
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UNDERTAKING. 	 1917 

FUGERE 

A good deal of evidence was adduced in respect THE kiNà. 

of a crossing over the Grand Trunk Railway, and • Reasons for 

over the Transcontinental, from the King's "high- 
Judgm ent. 

way- to the suppliants' property. Some of the wit-
nesses even testified on the assumption that such a 
crossing was impossible. Surveyors were sent to the 
locus in quo, With the result that the following 	; un- 
dertaking was made and filed on behalf of the 
Crown. This undertaking reads as follows, to wit: 

"I, the undersigned counsel for the Attorney- 
• `General of . Canada, in pursuance, of sec. 30, Ex-

"propriation Act of Canada, hereby undertake to 
"build, give or cause to be built and maintain a 
"crossing for heavy and small vehicles over the 
"railway constructed on the piece of property taken 
"from (lot No. 314 of the  Cadastre  of the City of 
"Levis, Province of . Quebec, the property of the 
"petitioners and. expropriated from the petitioners. 

"The undersigned counsel, Alleyn  Taschereau,  
"further undertakes to build, cause to be built and 
"maintain said crossing over the branch of  thé  
"Transcontinental Railway, constructed on the 
"south part of said lot No. 314, and over the 
"main line of the Grand Trunk Railway Com- 

pany to the public road as shown on a plan 
"attached to the present document, and • in accord- 

ance with the regulations of the Railway Act." 
- This crossing, as explained by witness Dick, is 
of a length of 170 feet, with the following grades:. 
From the King's highway fence to the centre of the 
Grand Trunk, for 16 feet, there is a grade of one,  
foot in 8.07; then it is level for 8 feet. Thence it 
falls one foot in 50 for a distance of 13 feet. Then. 
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1917 	it is level for another 8 feet, and thence falls one 

	

FeeERE 	foot in ten for a distance of 125 feet. All of this V. 
THE KING. appears on plan Exhibit "D." 

Reasons for 
Judgment. 	Such a crossing is a great boon to the property, 

since it assures a good crossing over the two rail-
ways, and gives a perfectly good access to the bal-
ance of the suppliants' property. Not only does it 
reduce the damages, but it is an advantage to the 
suppliants in respect of the balance of the prop-
erty. 

It is true that the only question put to the wit-
nesses who were asked to testify in respect of the 
value of this property, that their attention was only 
called to the proviso of redemption by the Crown, 
as mentioned in the grant ; but on looking over this 
Crown grant, it will be seen there are a number of 
other conditions and reservations therein men-
tioned which would certainly go to again reduce the 
market value of that property, looked at with such 
a title. Indeed, on looking over the grant,' it will 
be seen, among other things, that it is made subject 
to the express conditions of-1st, building, and 
erecting and maintaining wharves upon this beach 
lôt, within three years. 2nd, in default of erecting 
such wharves, an additional yearly rent would be-
come due. 3rd, in default of maintaining wharves 
in certain cases,—exception being made when the 
property is used for storing logs,—the land reverts 
to the Crown and the grant becomes void. 4th, the 
grant is further subject to any right any previous 
grantee of the land in rear of said beach lot may 
have. 5th, it is also subject to the delivery of the 
necessary ground for a 36 foot width road on the 
whole length of the beach lot. 6th, subject further- 
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more to the, rights, privileges and easements or ser- x917_ 
• vitudes of a railway company more . particularly FUGE.RE 

' 

provided by 13-14 Viet., &c., &c. 	
TuE

v 
 KING. 

Reasons for 
All of these conditions and reservations are in Judgment. 

addition to the proviso respecting redemption, and 
there is no evidence as to whether the original 
grantee, or his successor in title, ever paid this ad- 

. ditional rent or whether or not such additional an-
nual rent ever became ' due. and what use was made 
of the property. 

This property was sold by the. Sheriff on the 
14th ' February, 1891, to the  Fabrique  de St. ,David 
de l-Auberivière, for' the sum of $195, under 'the , 
usual legal title in • such case made and provided by 
the Code of Procedure. 

On the 10th August, 1912, the said  Fabrique  sold 
to the suppliants the same property for the sum of 
$25,000, or which $7,500 were at that date paid,—
the balance, bearing interest at 5 per cent., is made 
payable on demand upon three months' notice. 

Therefore the suppliants in August, 1912, bought 
• the whole 'of the . property at a figure of about 15 • 
cents and a fraction of .a cent, or between 15 and 
16 cents 'a foot. The 'suppliants are manufacturers 
of men's clothing, and it is testified they had ,so 
bought to sell to a lumbering company for which 
they were promoters. , And one of the suppliants 
heard as a witness testified they never used • the 
property—it yields . them nothing, and never did 
yield them any revenue. The company was formed 
and it bought a property at Cap à la Madeleine. 	' ' 

The suppliants did not have the property long in 
their hands before, as we have seen, they were 
'troubled by expropriation. However, there - is not 
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1917 	on the record any clear and direct evidence that • 
FUGroERE

. 	their scheme, as promoters, did actually suffer  
TUE  KING. therefrom, and there is no such contention in the 

Reasons 
 Lent. suppliants' written argument. Whether or not the 

suppliants, when they bought, at a figure between 
15 and 16 cents a foot, contemplated, as promoters, 
to ever sell that property to their company at a 
profit, is not in evidence; but what is quite certain 
they purchased at a higher figure than property was 
held in the neighbourhood, as established by the 
respondent's evidence—and, after all, there is no 
more cogent evidence than the evidence of sale of 
property immediately adjoining the property in 
question and of the same nature. 

The suppliants' evidence, as a whole, would not 
justify any more than 15 cents a foot. Even some 
of the suppliants' witnesses who, after fixing a 
value of 15 to 18 cents upon the property, when 
their attention was being called to the proviso of 
redemption in the Crown grant, said they would not 
purchase with such a title. 

At the date of the expropriation, the property, 
with the conditions and reservations enumerated in 
the Crown grant would hardly be worth 15 cents 
a foot, the price paid by the suppliants in 1912. 
Could it be explained from the fact the  Fabrique  
sold to the suppliants with covenants? It may, how-
ever, be a fair price for the small piece taken in 
1914, as the sale of a small piece always commands 
a somewhat higher price than where the sale is 
made for a large one or for the whole property. • 

The Crown did not choose to exercise this right 
of redemption under the grant, but proceeded under 
the provisions of The Expropriation Act, therefore 
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the value of the property is to be determined with , 19" v 
reference to the nature of the suppliants' title.' Sam- FUv@x$  
son v. The Queen (1) ;'. Corrie v. Ma' cDermott (.2) ;, THE KING. 

Stebbing v. Metropolitan Board of Works (3) ; suââment= 
Penny v. Penny (4) . It is also a right which is still 
alive and which the Crown could exercise with re- 
spect to the balance of the property.  

For the reasons mentioned in the case of Ray-
mond v. The King (5), the suppliants are found en- 
tiled, under their petition of right, to have their 	, 

' right duly adjusted herein, without fixing the actual 
value of the rights remaining in the Crown Under 
the grant. 

1. 

QUESTION OF LAW. 

Now it is contended' on, behalf of the 'suppliants 
that the provisos containing the conditions and re-
servations in the Crown grant are of no effect for 
the want of registration, in the Registry Office, of 
their Crown grant. This appears to be a mere 
forensic assertion in face of and contrary to a clear 
text of law, as enacted in Art. 2084 of the C. C. I 
cannot read such ;meaning in this statutory enact-
ment. This Art. 2084 must be read in its plain 
grammatical - sense, without restriction or addition. 
And, as is so well, said by' Mr. Mignault, in Vol. 9, 
p. 195, Droit Civil  Canadien:  

"C 'est  l'ancienneté  de  ces  titres' qui  les  . a . fait  
"exempter de la formalité 'de l'enregistrement. 
"D'ailleurs, personne ne songerait à les contester." 

(1) 2  Can.  Ex. 30. 
(2) [1914] A.C. 1056. 
(3) L. R. 6 Q. B. 37. 
(4) L. R. 5 Eq. 227  at  236. 
.(5) 16  Can.  Ex. 1  at  5, 29 D.L.R. 574. 
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1917 

FUGERE 
v. 

THE KING. 

Reasons for 
Judgment. 

EXCHEQUER COURT REPORTS. f VOL. XVII. 

And Langelier,  Cour  de Droit Civil, Vol. 6, at p. 
324, says : "Les titres  originaires  de concession  
"d'un immeuble sont exemptés d'enregistrement, 
"parce que tous ceux  qui  acquièrent  des  droits réels 
"sont  au droit du  concessionnaire primitif,  et  qu'ils 
"n'ont  point d 'interêt à  invoquer  le  défaut  d'enreg-
"istrement." 

See also Corp'n. of Quebec v. Ferland (1). 
If the original title need not be registered, how 

can it be contended that the charges, or conditions 
and reservations in favour of the Crown, be subject 
to such registration? The title is but a unity and 
the right of redemption and other conditions and 
reservations form part of the title, which is in its 
very essence an original title from the Crown, and 
which is indivisible in that respect. There is no 
more necessity under the law as enacted, to register 
in one case than in the other. And, indeed, are not 
most of these grants made under some reservation 
or another ? Under the law as it stands, the maxim 
caveat emptor obviously applies and the 'prospective 
purchaser is, under Art. 2084, put upon his inquiry 
to ascertain what the original Crown grant con-
tains. He has constructive notice under Art. 2084, 
and he should search his title. If he does not do so, 
he has but himself to blame. 

Moreover, the Crown, under the grant, retained 
real rights upon the lot No. 314, and these rights 
still form part of the public domain, and are clearly 
set out in the grant and are  imprescriptible.  The 
Crown could grant an absolute title, but it chose in 
this case not to do so, it retained certain rights in 
•the property. 

(1) (1888) 14 Que. L.R. 271; 11 L.N. 364. 
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These rights so reserved to the Crown under the 
grant are  imprescriptible,  since they form, part of 
the public domain; and they do form part of the 

• public domain, since the land in question- comes 
within the  ambit of Art. 400 C.C.—"Banks,, 
sea-shore, lands reclaimed from the sea, ports 
and harbours," and are as such considered 
as being 'dependencies of the Crown domain,—
and as such, , under Arts. 2212 and 2213, they 
are 	imprescriptible,—the property being , in a 
public harbour, and a part of the shore or bank of .a 
navigable river—Nullurn tempus occurit regi. More- 
over, the reservation, condition or provision 'in the 
grant are rights in the Crown which form part of 
the public. domain - and as such, are not subject to 
prescription. Lachapelle v. Nault (1), and statutes 
of limitations are not binding without apt language 
therefor in 'the case of the King. 

How, could prescription run? The ' grantee and 
his successor in title were always rightly and legally 
in possession under the terms and tenure of the 
grant, and there was never any adverse possession. 
Coppin v. Fernyhough '(2). 

It is further contended that the sheriff's sale in 
1891, to the  Fabrique,  the' suppliants' direct  
auteurs,  has discharged the property from all real 
rights, under the provisions of Art. 781 of C.C.P., 
and that therefore the reservation mentioned in the 
provisos of the 'grant have been discharged. With 
this contention I cannot agree. .This Art. ,781 must 
be 'read in the light of Art. 2084 C.C., and, more-
over, the sheriff's sale, as usual, only transferred 
and conveyed to the purchaser the rights , to the 
(1) 6 R. d. J. 3. (2) Brown Ch. Cases, 291, 29 E.R. 159; Watson's 

Compendium, Vol. 1, p. 150. 
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'property which the judgment debtor might have ex-
ercised. Therefore the sheriff's sale only conveyed 
such rights which originally were mentioned in the 
grant when the property left the hands of the 
Crown, under the conditions and reservations there-
in mentioned. Nothing but what left the hands of 
the Crown under the grant was or could be sold by 
the sheriff. 

Pigeau, 2nd Ed., Vol. 2, at p. 145, • says :  
"L'adjudication  definitive  ne transmet  a l'adju-

"dicataire  d'autres droits  à la proprieté  que ceux 
"qu'avait  le  saisi; si donc il  n'etait pas  propriétaire 
"ou s'il ne l'était  qu 'en  partie, ou sa propriété  etait  
"conditionnelle,  rèsoluble  ou grevée  d  'usufruit, 
"l'adjudicataire ne serait propriétaire ou ne  le se-
"rait que comme l'était  le  saisi."  

Coming now to the fixing of the compensation. 
There is a claim made for the time the whole lot 
314 remained vested in the Crown, that is, between 
the 9th January, 1913, and the 13th May, 1913, when 
the Crown abandoned and returned the same to the 
suppliants. The Crown derived no benefit from the 
expropriation and did not interfere with the pos-
session of the lot. This property never yielded any 
revenue to the suppliants, and there is no evidence 
of any damage suffered by them during the interval 
in question. Such a claim does not lie in tort, and 
does not arise out of the violation of a legal right 
or a contract. There was no invasion of any legal • 
right. For the reasons given in the case of The 
King v.  Frontenac  Gas Co. (1) no compensation or 
damages under the present circumstances can be al-
lowed. 
(1) 16 Can. Ex. 438 at 4.42, et seq.; affirmed 61 Can. S. C. R. 694, 

24 D.L.R. 424. 
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• 

The evidence upon the question which may result 	a. 
from the "Fender Crib,," although meagre, is con- FBvRII 
troverted. Some witnesses say it is a source of 

TIM KING. 

Reas m  damage, and others say it is an advantage. .The Judg
onsenfor

t. 

Crown. has dredged to, the east of the crib, which 
is obviously an advantage to the suppliants' prop-
erty. Counsel for the Crown, in his argument was 
willing to allow $500 for the same. No doubt the 
Crown could not derogate from its grant and erect 
a pier or wharf in the immediate front of the sup-  
pliants'  property without due compensation. North 
Shore By. Co. v. Pion (1), and Lyon • v. Fishmon-
gers' Company (2). 

It is not the value of the full : f ee, the whole in-
terest . in these 17,000 feet .which has been expro-
priated by the Crown, that has to be ascertained; it 
is the value of the interest in this land which was 
vested in the suppliants at' the date of the expro-
priation. There is -a separate and distinct interest 
in the land which is not vested in the suppliants as 
controlled by their title with the conditions and re' 
servations in question. What is 'the value of thàt 
interest held by the Crown it is herein, unnecessary 
to ascertain; but, what has to be determined is the 
value of this land under the suppliants' title, at the 

. date of the expropriation, and  thé  court, acting ;as 
a jury, mist decide. 

In order to arrive at the value of  thé  land taken, 
all the circumstances above mentioned, which it is 
unnecessary to repeat here, must be taken into con-
sideration. And, in view of the fact mentioned sev-
eral times, by .the witnesses for the suppliants, that 
their valuation was on the assumption it was im= 

(1) 14 App.  Cas.  612. 	(2) 1 App.  Cas.  662. 
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*91 7 	possible to establish a proper crossing, it must be 

	

FvGroERE 	found that a very good crossing has been given the 
THE KING. suppliants, not only over the Transcontinental, but 

Reasons for 
Judgment. also over the Grand Trunk, and that the Crown is 

for all time to maintain the same. That is a very 
great advantage to the property as a whole, which 
under the provisions of sec. 50 of The Exchequer 
Court Act, should be taken into consideration. This 
piece of land was expropriated in January, 1914, 
and the evidence shows there was no difference in 
the value of that property in 1913 as compared to 
1914. 

The taking of this strip of 17,000 feet, alongside 
the Grand Trunk Railway right of way, is no detri-
ment to the balance of the property, under the cir-
cumstances. Before the expropriation the tide came 
up to the Grand Trunk Railway embankment, and 
since the expropriation of these 17,000 feet, which 
were formerly submerged at high tide, the Crown 
has erected an embankment for' the railway and 
given the crossing. If the balance of this property 
is to be used for warehouse, industrial or other pur-
poses, the fact of having access to an additional 
railway is another advantage to the property. 

If 16 cents a foot were allowed for the part taken 
it would amount to 	 $2,720.00 
and if the amount of 	  500.00 
suggested by counsel is allowed in respect 

of the Fender Crib, that would give a 
total of 	 $3,220.00 

Leaving a large margin still between that amount 
and the offer by the Crown of $4,250, which was 
made before the undertaking for the crossing was 
filed. 
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The suppliants are in any event entitled to their 
costs, the Crown having made no offer by the state- FU„ RE  

ment  in defence. They would also be entitled to TIIR KING. 

costs even if they did not accept the sum of $4,250, RJudin
e

meni.  
f r 

ud  

at the opening of the trial, because at that time the 
Crown had not offered the undertaking to build and 
maintain the crossing, which crossing of itself is of 
very great value to the suppliants' property. I am, 
however, of opinion to, fix the compensation at the 
sum of $4,250 the unaccepted offer made by the 
Crown, but in order to make the compensation more 
liberal under all the special circumstances of the 
case, I will allow the ten per cent. for the compul-
sory taking, making in all the sum of $4,675. 

Therefore, .there will be judgment as follows, to 
wit: 

• 

1. The lands expropriated herein, namely, the 
17,000 square feet taken from the beach lot No. 314, 
are declared vested in the Crown from the 31st De-
cember; 1914. 

2. The compensation for the said. land so taken is 1  
hereby fixed at the sum of $4,675 with interest there- 
on from the 31st December, 1914, to the date hereof. 

3. The .suppliants are entitled to be paid the' said 
sum of $4,675 with interest. as above mentioned, . 

• upon giving to the Crown a good and satisfactory 
title free from all hypothecs, charges or incum-
brances whatsoever. 

4. The suppliants are further entitled to the per-
formance and execution of the obligations on behalf 
of the Crown, set forth in the above mentioned un-
dertaking. 
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5. The suppliants are further entitled to their full 
costs. 

Judgment for suppliants. 

Solicitors for suppliants : Drouin, Sevigny Drouin. 
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FUCERs 
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THE KING. 

seasons for 
Judgment. 

Solicitor for respondent : Alleyn  Taschereau.  
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HIS MAJESTY THE KING, UPON THE  INFORMA-  

TION OF THE ATTORNEY-GENERAL OF CANADA, 

PLAINTIFF; 

AND 

ELIZA TORRENS AND ROBERT T. BAIRD, 

DEFENDANTS. 

Expropriation—Compensation—Building tots—Loss of Accsss---Costa. 

In an expropriation of building lots by the Crown in the city of 
Fredericton, N.B., for railway purposes, the owner was held not en-
titled to special damages for the depreciation in value to the , re- 
mainder of the land as factory sites because of their being cut off 
from the proposed extension of a public street. As factory sites the 
losses, if any, were offset by the advantages. 

(2) Notwithstanding the recovery of more than the amount 
tendered, a party having failed to establish his main claim cannot 
be allowed full costs of _ the action. 

INFORMATION for the vesting of land and com-
pensation in an expropriation by the Crown. 

Tried before the Honourable Sir Walter Cassels • 
at Fredericton, N. B., October 1, 2, 1917. . 

Hanson, K.C., for plaintiff; A. J. Gregory, K.C., 
for defendant. 

CASSELS, J. (November 20, 1917) delivered judg-
ment. - 

An  information exhibited by His Majesty up-
on the Information of the Attorney-General of 

1917 

Nov. 20. 
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Canada, to have it declared that certain lands the 
property of the defendant, Eliza Torrens, required 
for the line of the Intercolonial Railway, are vested 
in the Crown, and to have the compensation money 
payable in respect of the lands expropriated ascer-
tained. 

Fredericton is a city containing a population of 
between seven and eight thousand people. While 
beautifully situate, it is a city which, according to 
the evidence, has not advanced' in growth for a num-
ber of years past. There are a few large manufac-
tories located there. 

It is quite clear from the evidence that the build-
ing of factories at Fredericton is not active. The 
factories are few and far between, and real estate 
does not command large values. 

Somewhere about 20 years ago, probably a longer 
period, Mrs. Torrens had a plan prepared by Mr. 
Beckwith, a civil engineer, who died several years 
ago. This plan is marked Exhibit "A" in the suit. 
The plan was never registered. It is in point of 
fact inaccurate, as I will point out later ; but a glance 
at this plan will indicate the contentions on the part 
of Mrs. Torrens. 

York Street is a street that runs up from King 
Street on the south passing the lands of Mrs. Tor-
rens, and leads to the Station of the Canadian Pa-
cific Railway in Fredericton. Aberdeen Street was 
opened in the year 1898. It was opened on the north-
westerly side of York Street, extending to York 
Street, but not extended beyond York Street. 

On the plan to which I have referred, Mrs. Tor-
rens divided her property into 3 lots fronting on 
York Street. Each of these lots contained a front- 

20 

19x7 

THE KING 
V. 

ELmZA TORRENS 
AND ROBERT 

T. BAIRD. 

Reasons for 
Judgment. 
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age of. 53. feet, and extended southerly about 150 	1  
feet. She also laid out 5 other lots, =Numbers 4, 5,  THE RING 

and 6; also 7 and 8. These two latter lots are not ELAN,; fORRE S  
T. BAIRD. 

shown on Beckwith's plan. In addition to the 8 lots Reasena for 
which she ,owned according to the plan, there was  eue  gment. 
reserved 50 feet on York Street for the extension of 
Aberdeen Street. In point of fact she had not the 
50 feet to reserve. From Mr. McKnight's evidence, 
the engineer, she had only 35.2 feet. 

The railway has expropriated a portion of this so-
called reserve for the extension of Aberdeen Street, 
but have not taken all the land belonging. to Mrs. 
Torrens so reserved. They•have expropriated 14,533 
square feet, which have a frontage of 33 feet on 
York Street and running back southerly a distance 
of 410 feet. 

No portion of the lots Numbers 1-to 8 inclusive has 
been taken by the. railway. There is still a strip of 
land a  portion of the so-called reserve between 
the southern boundary of lot 3 and the lands 
expropriated by the railway. The • measurements 
in regard to this strip differ. On York Street there 
are several feet, but as the expropriated piece goes 
south-easterly it narrows down and is not so wide 
at the rear of lot 3, as at the front on York Street. 
I will refer to this more in detail later on. 

At present I am endeavouring to explain the sit-
uation in order to understand the claim made by 
the defendant. I may mention that Mrs. • Torrens 
never intended to dedicate the portion reserved by 
her for the proposed extension of Aberdeen Street. 
She apparently contemplated that the city would 
extend Aberdeen Street from York Street south-
easterly as far as Regent Street; and her idea was 
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1917 	that the city would have to expropriate this reserve 
THE KING and pay her compensation for the land so taken for 

ELIZA TORRENs the extension of Aberdeen Street. The city has • Axn RQBERT 
T. BAIRD. 

Reasons for 
never done so and Aberdeen Street has never been 

Judgment. extended beyond York Street. 

The defendant, as set out in her answer, states 
that the land so taken, referring to that portion of 
the proposed extension of Aberdeen Street (to 
which I have referred) formed part of a larger tract 
of land fronting 209 feet, more or less, on York 
Street, and preserving the width throughout. The 
said larger tract of land, owned by the said Eliza 
Torrens, had been sub-divided prior to the taking 
of the said land for railway purposes, into 8 build-
ing lots, and in the said sub-division provision was 
made for a portion of the land required for the ex-
tension of Aberdeen Street. She alleges that 3 of 
the said building lots, Numbers 1, 2 and 3, front on 
York Street, each with a width on York Street, of 
53 feet, and a depth of 150 feet, and the remaining 
land fronting on York Street 50 feet, and running 
back preserving the same width for a distance of 
405 feet, was set apart or laid out as a portion of 
the land required for the extension of Aberdeen 
Street, the same being in prolongation south-east-
erly of said Aberdeen Street, and it was the inten- 
tion of the City of Fredericton to extend the said 
Aberdeen Street taking in the said strip of land 
in prolongation of said Aberdeen Street. Five of 
the said building lots, namely, Numbers 4, 5, 6, 7 
and 8, front on the said proposed extension or pro-
longation south-easterly of Aberdeen Street. 

She proceeds to allege that the said lot 3 is bound-
ed south-westerly by the said proposed prolongation. 
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or extension of Aberdeen Street as laid out a  .dis- 	19"  

tance  of 150 feet. 	 THE KING 
v. 

The defendant then states that upon the taking E Axn  ROBERT E  

and using of the said land for railway purposes, it 
T.  BAIRD. 

8easoae for 

became impossible to extend the said Aberdeen enagmena. 
Street as was intended, and the said lots 4, 5, 6, 7 
and 8' are forever cut off from access to any public 

-street, and have become useless for building lots. 
She claims the sum of. $6,160. Of this amount she 

claims for the value of the land actually taken 
$1,500. She sets up a claim of $500 for the depre- 
ciation in value of lot No. 3; $300 for depreciation 
in value of lot No. 2; $300 for depreciation in value 
of lot No. 1; and $3;000 for the depreciation in value 
of lots 4, 5, 6, 7 and 8. 

I have had the opportunity of viewing  thé  prem-
ises in question with the counsel for the various 
parties, and I am of opinion that the claim made for 
the value of  thé  land taken is excessive. I am also 
of the opinion that any claim for depreciation of the 
various lots 3, 2 and 1, 4," 5, 6, 7 and 8, has not been 

' sustained by the evidence in the case. 
I think there can be no question but that the fu-

ture of these' lots, 4, 5, 6, 7 and 8, can only be for 
factory purposes, if in point of fact they can be 
sold to any person desiring to erect factories upon 
this particular property. Moreover, as I will point 
out more in detail, Mrs. Torrens 'must have held the. 
same view, as these rear lots, 4, 5, 6, 7 and 8, had. 
been leased by her for a period of years, ending in_ 
the year'1928, for use as coal and wood yards, to bOE 
held and used in conjunction with the 'land held by 
Mr. Baird fronting on York Street. I will have to 
deal with the evidence more 'in detail,  bût  I desire 

•  

ti 
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1917 	to point out that the lease of lot 3, and the leases of 
THE KING the rear lots 4, 5, 6, 7 and 8, all expire about the 

ELIZA TORRENS 
AND ROBERT same time, namely, 1928; and that Mrs. Torrens is 

T. RAIRD. 

Reasons for now receiving à cash payment for that portion of 
end'''.  the so-called reserve for Aberdeen Street expro-

priated. The balance of the so-called reserve, the 
property of Mrs. Torrens, has since the expropria-
tion been leased to Mr. Baird for a period of 14 years 
from the 22nd November, 1914. Mr. Baird has ob-
tained access to these rear lots by means of a lane 
from York Street. The various leases are renew-
able on terms set out in these instruments. These 
rear lots, from 4 to 8 inclusive, as I have stated, can 
only be of use for factory purposes,—and the con-
struction of the Intercolonial Railway on the land 
in question has enabled the lessee of these rear lots, 
4 to 8 inclusive, to obtain trackage accommodation, 
a matter of considerable value to the lots ; and if 
there were any damage occasioned by the expropria-
tion of this so-called reserve to the lots, it is more 
than compensated by the additional value given by 
reason of the railway facilities. 

The evidence of Mr. Mitchell, the Mayor of Fred-
ericton, impressed me as having the greatest weight 
in regard to the value of the lots taken. He places 
the area of the land taken at 14,533 square feet. Of 
this land taken he puts a value on the part fronting 
on York Street, and running back a distance of 150 
feet, of ten cents a square foot. The square feet of 
this particular piece are 5,700. For the balance in the 
rear, amounting to 8,753 square feet, he places a 
value of 5 cents a square foot, amounting to $437.50, 
or in all $1,007.50. And in my opinion if she re-
ceives this amount, together with ten per cent. for 
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compulsory taking and interest to the date of judg- 	'  
ment,  she will -be well compensated. 	 THE SING 

v. 

Mr. J.' Fraser Winslow is the main, witness called EAND ROBERRET 
s 

T. 

on

s RD. 
on behalf of Mrs. Torrens, and there are certain 

Reasons foF  
pieces of his evidence which are important. He Judgment. • 

gives an account of his experience in ,handling real 
estate in Fredericton. He is asked the following 
question: 

"Q. Now, from your experience of the selling 
"values, and what you findtpurchasers are willing 
"to pay or that you can command for land in that ' 
"vicinity, etc., what would you value the land that V  
"is actually taken per foot?". 

He states: 
"A. To sell that land to a third party and not 

"use it for a street, _ you could not put a price on • 
"it exactly, because it has such an effect on the 
"other part of the property. 	. 

"As, I understand Mrs. Torrens' situation, it 
"is this : The city, or she thought the city at all 
"events, was compelled to dome to her to open 
"up that street, .and she was in a position where 
",she could make them pay a reasonable price..for 	V 
"the street and at the same time get the benefits 
"of 'the opening of the street. For 'the purposes 
"of selling it for a street, I would think if she 
"got seven and one-half cents per foot she would . 
"be well paid for it." 

He is asked : 
"Q. Suppose Aberdeen Street was extended 

"through the Torrens property, how far' would , 
"it go?" 

"A. To Regent Street; about two blocks, or 
"1,200 feet, from York to Regent Street. 
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1917 	This distance from York to Regent Street, ac-
Tnr KING cording to Mr. Winslow, is about 1,200 or 1,300 feet, 

ELIZA TORRENs 
AND ROBERT of which Mrs. Torrens owns 500 feet. I think this 

T. BAIRD. 

Reasons for 
is slightly inaccurate. 

Judgment. 	Then he is asked: 
"Q. It would not pay the city to open up the 

"street just as far as Mrs. Torrens' property? 
"A. Not at all. 
"Q. To make her lots become in any way  valu-

"able, it would require the city to extend Aber-
deen Street right through to Regent Street? 
"A. Yes, Sir." 

I asked him this question: 
"Q. As far as she is concerned, it might pay 

"her to dedicate it as a street, to utilize her other 
"lots? 

"A. There would be no object in opening that 
"unless they were going to open up the rest of 
"the land." 
It is quite apparent from Mr. Winslow's view 

that Mrs. Torrens would gain nothing by simply 
dedicating that portion of the proposed extension 
of Aberdeen Street for her own lots, in order to 
enhance the value of these lots from 4 to 8 inclu-
sive, and I agree with his view. Because, as I have 
stated, in addition to her getting compensation for 
that portion of the reserve, and these rear lots being 
only capable of being used for factory or other pur-
poses, she can always give the requisite amount of 
land off lot 3 taken in connection with what is left of 
the proposed reserve for Aberdeen Street. 

He is asked: 
"Q. What is to prevent you taking a piece off 

"the rear of these lots? 
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"A: That is under lease; we cannot do that. We . . L  

"will have to take a portion off lot 3, to get in to THE KING 

"the rear." 	 SLIzA 
AND ROBERT 

T. BAIRD. 

He is asked: . Beaune for 

"Q. You say they will have to do that; you are Judgment. 

"npt professing that there is any legal right on 
"Mrs. Torrens' part to do that? 	 • 

"A. No. She owns the freehold, and she would 
"have to get the consent of the leaseholders. 

"Q. What is the occupation, so far as you 
"know of the rear portion of Mrs. Torrens' prop-

erty, the portion which is sub-divided into lots 
"4, 5, 6, 7 and 8? 

"A. A wood-yard and. coal sheds. 
"Q. Occupied by whom? . 	 - 
"A. By Mr. Robert T. Baird." 

He is asked: 	• 
"Q. I .  ask you this question: what in your 

"opinion within the space of a few years would 
"these lots 4, 5, 6, 7 and 8 be saleable at or about 
"$800 each? A. •I think so.". 
In cross-examination he is asked this question: 

"Q. All your calculations are based on the hy-
pothesis that a street goes through there, are 

"they not? A. Yes. 
"Q. As a matter of fact,'you know there never 

"was any such street there, except on that papery 
"A. There never was." 

When Mr. Winslow places a value of $800 on 
. these lots, it is really valuing them at ten cents per 

square foot, =and the valuation is based on track-' 
age or a street. 

He is asked: 
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"Q. But you do know as a matter of fact that 
"he (Mr. Baird) has now a private siding from 
"the I. C. R? A. Yes. 

"Q. And that is an advantage. to the prop-
"erty, supposing he did not have it before, is it 
"not? 
"A. Yes, it is an advantage. 

"Q. A very decided advantage? A. It would be 
"absolutely useless to him without it." 

"Mr. Gregory—Useless to Mr. Baird? 
"A. Useless to Mr. Baird. 

"Mr. Gregory—That is what gives it its pres-
"ent value. 

"Mr. Hansoms--Having access to a siding on 
"this railway? A. Yes. 

"Q. That gives it its present value? A. Yes. 

"Q. So that your value of 10 cents per square 
"foot for the rear of those lots is based on the 
"idea of having railway communication? 

"A. Altogether. Without the railway the lots 
"would be worth nothing, they might as well be 
"in the Sahara Desert. But now they are worth 
"something." 
The leases in question are produced. One is dat-

ed April 25th, 1907; another, May 9th, 1910; and 
they run, as I have pointed out, for a long period. 
Mr. Baird by sub-lease assented to by Mrs. Torrens 
is the lessee, and I have called attention to the fact 
that these leases if not renewed will expire in 1928, . 
and at that time if the leases are not renewed Mrs. 
Torrens can deal with the property in any manner 
in which she thinks best. 
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•Mr. Mitchell's evidence explains the position of .  1  

matters. He is asked in • regard to the value of the THE KING 

~j' ELIZA TORRÉNS railway trackage: He states: 	 AND ROBERT 
T. BAIRD. 

"I think it ,is increased in value even if there Reasons for 
Judgment. 

"is no access from York Street, for warehouse 
"purposes:" 

He goes on to point out: 
"These lots (referring to the lots from.4 to 8) 

"were leased by Mr. Baird from the Torrens' 
"estate, also lot 3 on York Street. He controlled 
"the lots on the rear and on York Street at the. 
"time the expropriation was . madé, and, he still • 
"occupies the back lots and is provided access to • 
"them." • 
Mr. Hooper points out that the lots in question 

are dedicated for factory purposes. He states that 
for residential purposes it will .be of very small 
value.: He is asked: 

"Q. Wouldn't the proper way of dealing with 
"this land be, to start with some eight feet on 
"what is the proposed street still left below that 
"lot which was sold? 

"A. Yes. 

"Q. Wouldn't the best way of utilizing that 
"property be, to take the fourteen feet, utilizing 
"what is left of the proposed roadway, and run it 
"into the property at the rear 

"A. Yes. 

"Q. By utilizing that wouldn't that make the 
"property in the rear more valuables. 

"A. I think so. 
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"Q. You would get what you would lose, in 
"making the lane offset by the additional track-
"age ? 

"A. Yes. 
And as I have pointed out, in addition to that, she 

gets the immediate cash sale for that portion of her 
land reserved for the proposed extension of Aber-
deen Street expropriated. 

I think she is fully compensated if she receives 
the amount of $1,007.50 with ten per cent. added, and 
interest to the date of judgment. 

30 

1917 

THE KING 
V. 

ELIZA TORRHNS 
AND ROBERT 

T. BAIRD. 

Reasons for 
Judgment. 

• • I do not think the tender a proper tender. If Mr. 
Baird has any interest there should have been a 
separate tender. It is stated by counsel that he 
makes no claim. 

Before any amount is paid to Mrs. Torrens a con-
sent should be filed on behalf of Mr. Baird. 

In dealing 'with the question of costs, it is to be 
observed that a very considerable portion, if not the 
greater part of the evidence, is based on the claim 
put forward in regard to Aberdeen Street, and the 
injury or loss to Mrs. Torrens by reason of the de-
preciation of these various lots from 1 to 8, and on 
the best consideration I can give to the case, and for 
the reasons stated, I have come to a conclusion ad-
verse to the claim of Mrs. Torrens. 

In view of this I think Mrs. Torrens ought not to 
be allowed the full costs of the action, although she 
recovers something more than the amount of the 
compensation tendered. She certainly would not 
be entitled to the costs of the trial so far as they 
were enhanced by the abortive attempt to establish 
damages arising from the fact that the expropria- 
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tion prevents any extension of Aberdeen Street. If 	1917  

the costs were taxed there would have to be a set-off TIlE ING 

between the items relating to the issues upon which AND iitIRERERTN s 

each party succeeded. I think that the sum of $50 will 
T. BAIRD. 

fairly represent the difference that Mrs. Torrens Ree 
s 3uagons sent.for  

would be entitled to if such a set-off were made. 
There will be judgment in favour of Mrs. Torrens 

for $1,007.50 with the usual 10 per cent. added there-
to, together with interest at the rate of 5 per cent. • 
per annum from the date of the.  expropriation. She 
will also have costs fixed at the sum of $50. There 
will be no costs to the plaintiff. 

Judgment accordingly. 

Solicitors for plaintiff : Stipp & Hanson. 

Solicitors for defendant: Gregory & Winslow.' 

~ 
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1. ? HIS MAJESTY THE KING, UPON THE  INFORMA- 
Dec. 12. 	

TION OF THE ATTORNEY-GENERAL OF CANADA. 

PLAINTIFF, 

AND 

HENRY MONTGOMERY-CAMPBELL and HER-
BERT MONTGOMERY-CAMPBELL, and 
THE NORTHFIELD COAL COMPANY, 
LIMITED, 

DEFENDANTS. 

Expropriation -Compensation—Coal handling site—Lease—A ccess. 
In an expropriation of land leasèd as a coal-handling site the 

owners were awarded compensation for the value of the land taken 
and for the injurious affection to the remainder, with means of ac-
cess thereto, together with a 10% allowance for the compulsory tak-
ing, without regard to the special use of the land, and the lessees 
were allowed for the loss they have been put to from the interference 
with their business and the necessary removal of their weigh-scales 
to another site. 

INFORMATION for the vesting of land and com-
pensation in an expropriation by the Crown. 

Tried before the Honourable Mr. Justice Cassels, 
at Fredericton, N. B., October, 3, 4, 1917. 

Hanson and J. B. M. Baxter, for plainti ff; A. J. 
Gregory and J. J. F. Winslow, for defendants, 
Montgomery-Campbell; M. G. Teed, K.C., and Jas. 
Friel, for Northfield Coal Co. 

CASSELS, J. (December 12, 1917) delivered judg-
ment. 



VOL. XVII.] EXCHEQUER COURT REPORTS. 	 33 

The evidence in this case was taken at the same 	1917  

time as' the evidence in the case of The King y.  TH  ING 

Henry Montgomery-Campbell and Herbert Mont- MONT
HRNRYGa M$RY- 

CAMPBELL AND  

Gomery-Campbell. The information was exhibited HBRBRRT 1 	 MONTGOMRRY- 

to have it declared that certain lands expropriated CAM  THÉ  AND  

are vested in the Crown, and to have the  compensa-  N COAL COAL CO.00. 
IELD 

 

tion ascertained. " 	 Reasons for 
Judgment. 

The defendants, Henry Montgomery-Campbell 
and Herbert Montgomery-Campbell, are the owners 
in fee of the lands in question. They leased the 
property to their co-defendants. The date of the 
lease is July 18th, 1913, and it is a lease for a period 
of 21 years. A right of purchase is given by the.  
Montgomery-Campbells to their co-defendants The 
Northfield Coal Company, Limited, to purchase the 
properties in question at any time within ten years 
from July 1st, 1913, for the price of $1,000. This 
right has not been exercised, although it is stated 
that the coal company contemplated purchasing. 

The land prior to the expropriation contained 
12,523 square feet. The railway have expropriated 
the whole of the lands fronting on Aberdeen Street. 
According to Mr. Winslow, 7,225 square feet have 
been expropriated. According, however, to Mr. 
Ross Thoinpson, who is a civil engineer, there is 
left in the property after. the expropriation some 
7,200 feet. 

The plan known as the Colter plan, which.  is 
marked, Exhibit `E," i.n the case, shows the situa-
tion of the property as it existed before and after 
the expropriation. It is admitted that the coal shed. 
of the - coal company is partly erected on lands be 
longing to the Canadian Pacific Railway. It has 
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been erected since the year 1913, and apparently 
with the consent of the railway. 

The Crown offers by the information the sum of 
$1,278 together with interest from October 2nd, 
1914, the date of the filing of the plan, up to the 
date of tender, namely, June 14th, 1916. 

At the trial it was agreed between counsel that 
the sum of $1,000, the price at which the option of 
purchase was fixed, should be accepted as the mar-
ket value of the land, without regard to the erections 
thereon, or to any special value it might have to the 
lessees for the purposes of their particular business. 

The Montgomery-Campbells, by their defence, 
claim the sum of $2,970. They claim for the value 
of the land taken under the lease $650; for sever-
ance .$150 ; in all $800. They also made a claim for 
Aberdeen Street which was not entertained at the 
trial, the parties being left to any independent pro-
ceedings that they might be advised to take as 
against the city in any action to which the city would 
be a party. 

The contention is put forward that when the 
Crown expropriated part of Aberdeen Street, it 
ceased to be any longer a street, that there was a 
reverter to the grantors, namely, -to the .Campbells. 
On the present record the defendants, the Montgom-
ery-Caanpbelis, claim that by reason of the expro-
priation the lands, the value of which have been 
agreed upon as being $1,000, have been depreciated 
by the sum of $800 leaving what is left as of a value 
of $200 only. 

The lessees, The Northfield Coal Company, Limit-
ed, claim by their defence the sum .of $6,345, wade 
up as follows : 
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19 17 A. Value of leasehold interest in. land gc- 	̀.• 
tually taken 	; , 	, 	, 	$1,000.00 THE KING 

B. Injurious affeption tp the residue of -the 	- moje:?.igRy- 
• leasehold lands not actually taken 	 1,000.00 • - 

	

	CAMPBELL AND 
HERBERT 

C. -Value of coal shed 	
MONTGOMERY- > 	765.00 CAbieanza. A« o 

/ 	 • THE 

D. Value of scale-house 	100.00 ''9,•RoluiFiEor...D 

E. Value of scale installed 	  .235.00 L  ---(-: Reasons for 

F. Loss of business site 	  1,000.00 
.Tudellent. 

G. Damages for loss of business.... . . 	 400.00 , 
H. Removal expenses,  etc., and interest 	 245.00 

$6,345.00.  

By the informatipp it is stated in. paragraph. ,6, 
• "that His ligiesty the Krng is willing to prov4e 

"and gonstruct.g.n4 hereby offers to provide and co-
"stet g pod and effigiegt ,erp§sing for horses, 
"teams ,and yehieles oyer the said lees se) taken as' 
."gforesaid, or the gse of the ,apfewilimts prneIi of 
"them p may be A:mild entitled, his, t, or their 
'heirs, successors d4§sigleo" 

The information was Ajed pp September WI, 1916, 
and for the first time the offer of this crossing was 
given to the defendants. Withput g erpssing the ; 

 defendants would not hgve gecess o their premises. 
At the trial pf the cause, thaving been pointed 	, 

out that one crossing wpiàcl not be syfrefient as coal 
carts entering the premises do pt have ro9f4 to 
turn, the Cr.own pwle ,an offer -of• two crooi4gs 
any point to be de,signgted by the ,defep44.ts; 
effect of which would be to enable coal &arts to en-
ter by .one crossing gpel çlepart by the other. I pug-
gested that.  the undertgking hold.  be in writing 
and signed, and filed as required by the statute. A 
written undertaking has been placed on file. 
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1917 	 The Canadian Pacific Railway siding is used in 
THE KING connection with the coal shed as well as with the v. 

MONTGOME 
HENRY RY- Everett property situate alongside. 

CAMPBELL AND 

MONTGOMERY- 
HERBERT 	In reference to this plan Exhibit.  "E" there is 

CAMPBELL 
THE AND  some confusion in regard to the lettering, but there 

NORTHFIELD 
COAL CO. is no difficulty when the distances are looked at. 
J nagtnentr For instance, from the iron pipe to the letter mark-

ed "D;" as it appears on the plan, the distance is 
155 feet; the distance on the railway is 123 feet; and 
the distance on the other side from the iron pipe is 
109 feet. 

As shown by the plan in connection with the coal 
shed, the defendants had a "scales house" for the 
purpose of weighing their coal, this being raised 
about 3 feet, the idea being to prevent flooding and 
also freezing during the winter. Having this scales 
house and scales elevated require approaches on. 
both sides, which are practically of about 28 feet • 
on the inner side, and 24.8 feet on the street side. 
The railway, as appears on the plan, have cut off 
the greater part of the scales house, rendering it 
useless. 

The contention was raised by the counsel for the 
Crown that the company did not require a weigh-
scales at their premises, there being a provision in 
the city's by-laws requiring all coal to be weighed 
on the city's scales prior to delivery. I do not think 
the contention well founded. The defendants were 
entitled to carry on their business in a manner which 
they considered best in their own -interest, and I 
think according to the evidence of Mr. Baird that 
they were right in having their own scale-house. 

It is quite clear that a scale-house can be erected 
elsewhere on the premises as left after  expropria- 
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tion. It is not necessary to, have it higher than one 	1917 

foot, which would require_ short approaches. This TR?.  'NG  

scale-house can be constructed of cement, and the 	RY 
MONTGOM

HEN
ERY- 

CAMPBELL AND 
scale removed as well as the building which protects HERBERT 

MONTGOMERY- 

it. It is a mere matter .of expense. It will probably CAMP 
HB 

AND  

cost, according to Mr. Mitchell, the sum of $300. Në w cflLD  
The rail of the railway is only 12 inches above the Reasons for 

Judgment. 

surface of the lot. This is shown by Mr. Mitchell, 
the mayor, who measured it the night previous , to 
the giving of his evidence, and would not be a seri-
ous grade for teams. 

The coal shed is in precisely the same position 
now as it was prior, to the expropriation. The only 
interference with the property is the cutting off the 
portion of the land fronting on Aberdeen Street, 
and the destruction of the scales-house. 

There was considerable :evidence given at the 
. trial in-regard to the difficulty,. of loading and un- 
loading from the Canadian Pacific Railway siding, • 
• but whatever difficulty ,existed after the datè of the 
expropriation also existed prior thereto. There 
has been.no change in the facilities for carrying on • 
the particular business there, other than the front-
age on 'Aberdeen Street taken and the destruction 
of the scales-house, to which I have referred. 

I think it was the duty of those acting for the 
Crown • to have Made the offer of the crossings at 
the time the land was taken, and it "May be that 
technically the Northfield Coal Company, Limited, 
would not have the right to cross the lands sb .expro- 

• priated. I think, however, had the lessees really 
contemplated the contin iânce ôf the business they 
would have approached the Crown officers, and - no 
doubt would have acquired the necessary crossing. 
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They neither did that nor did they investigate to 
find out whether other suitable premises could be 
obtained. I think the evidence shows that there. 
would be no difficulty in obtaining such premises to-
gether with trackage. Any new site may not be as. 
favourably situate for the purposes of their busi-
ness as the present one. To my mind there are. 
certain facts that have to be kept in mind. In the 
first place, as I have mentioned, the City of Freder-
icton is a small place, the whole population being-
under 8,000. The coal supply is from the Minto 
mines, and is usually sold direct, according to the. 
statement of the witness to which I will refer to,. 
the Intercolonial Railway being the largest pur-
chaser. 

It is quite apparent from the evidence which I: 
will quote of the officers of the coal company that 
they had not intended to enter upon an extended. 
business in the City of Fredericton. The business. 
done during the portions of the years 1913 and 1914 
is comparatively small, and a certain portion of it 
was not loaded into the shed. 

I can quite, understand that if the defendants in-
tended or contemplated a large and extensive busi-
ness the taking away of this portion of their land 
might diminish it to such an extent as to prevent. 
them from so extending their business to a great 
extent. Had, however, such been their intention, 
the moment they made up their mind to stop carry-
ing on business at the site in question they would. 
have looked out for another site. 

Mr. James Barnes is president of the Northfield. 
Coal Company, Limited. He is asked 
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"Q. How long has the Northfield Coal C'om- 	1917 

"pany been operating? 	 THE KING • v. ~ 	 HENRY "A. We, coïnxnenced operations I think in 1907. p 	 MONTGOMERY- 

Where isyour mine 1--~A. 	CA HERBE  AND 
Q. 	 Minto, Kent HERBERT 

MONTGOMERY• 

" County. 	 CAMPBELLAND 

"Q. You have been doing business in Freder- , N~ .. c LD  
"icton I 	 8sasozas for 

Judgment. 
"A. Yes. 
"Q. For how long 7--A. I .think we purchased 

"this property in connection with the Minto prop- 
"erty in 1913." 
He then refers to the lease with the option of pur- 

chase. 	 . 
`Q. Before that had you been- doing business 

"in Fredericton selling coal?" 
"A'. Not to a very great extent. 

He states that the business in Fredericton was 
managed from the office in Minto through an agent. 
He then proceeds to state: . 

"That when the railway put down a trial line, 
"we pulled up stakes, when we saw what was go- 

, "ing to happen, after building up the properties. 
"Thèn we waited developments, and did very lit. 
"tle. The next thing was, the government expro= 
"priated. We were advised not to interfere with 
• "it at all then." 

He says : 
"Q. Do you remember when it was that you 

"found that it (referring to the railway) was laid 
"out through your land? 

"A. I could not give the exact date. 	, 
"Q. But when you did find out, you stopped do- 

" ing business? 
"A. We dropped right out. 
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1 	 ' He is asked: 
THE KING 	 "Q. Have you yourself set any damages, have V. 

HENR
MONTGOMERY-Y 	"you any figure in your mind as to how much you 
CAMPBELL AND 

HERBERT 	"are damaged? 
MONTGOMERY- 
CAMPBELL AND 

T 
	"A. No. I cannot say offhand now. The sec- 

NORTHFIELD 
COAL CO. 	"retary-treasurer might be able to do so." 

or 
Sind 

ons 
 nt.  In answer to a question he states : 

"We were holding that as part of our mining 
"property in Minto. We used this as a safety 
"valve. We got rid of any demurrage. If a man 
"did not call for his coal for a day we shipped it 
"on here." 

He also states that they never used the coal shed to 
its full capacity. "I think we could put 8 or 10 
cars in it." 

I do not think this is correct. A car holds an aver-
age of 35 tons. Lately they have been loading them 
up to as much as 40 tons, probably on account of 
shortage of cars ; but, I think it clear that it would 
never have paid them to fill the coal shed right up 
to its full capacity. The expense would be too great, 
Mr. Baird points that out. Barnes is asked: 

"Q. You were not doing a very active coal busi-
"ness in the summer of 1914? 

"A. Where? 
"Q. Right there, at that coal shedl—A. We did 

"not do very much. 
"Q. Did you do anything during the whole sum-

"mer,  from the time the warm weather came in? 
"A. We kept this here, to take the surplus. 
"Q. So you had no surplus during the summer 

"of 19147 
"A. We did not send it there." 
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And he goes on to point out that after the war 	1917  

• was declared the Minto mines cannot supply the de- - TEEv ING 

mand. "There has been a good demand." 	 ENRY 
MONTGOMERY- 
CAMPBELL 

GoMERY-
CAMPBELL AND 

"Q. Did you ever, try to provide another loca- HERBERT 
MONTGOMERY- 

"tion, did you ever seek another location?—A. CAMPrialli AND 

"No, I did not." 	 • NCOAL COLD 

James M. Kennedy was the secretary-treasurer 
BJndgrnen

eaBOnB ror 

of the Northfield Coal Company. He says : 
"The mines are at Minto, in Kent County." 
"Q. And carry on operations there—A. Yes. 

- "Q. Soft coal, bituminous coal?—A. Yes." 
He is asked by his counsel: 

"Q. Tell me, what induced you to open this 
"plant in Fredericton?—A. We had two reasons. 
"One was, the irregularity of the I. C. R. orders. 
"Some weeks there would be .120 or 150 tons, and 
"the next week 200. Then it would drop to 150, 
"while our labour was 'pretty nearly the same, 
"especially during the winter season, and we 
"thought by having a shed over here that when 
"we got stuck with a car of coal on our hands 
"which we could not put in to the I.C.R. we could 
"slip it over here and retail it. The next was that 
'we could obtain better prices than the I.C.R. was 

"paying at the time." 	 ' 
He refers to the cost of the buildings, but .places 

a much higher figure upon them than what they cost. 
Mr. Moses Mitchell, who constructed them, states 

their cost. 
Mr. Kennedy of the company states : 

"Q. When did you ' commence 7-A. The first car 
"came here in November, 1913, or part of a car. 

"Q. That autumn or that . year I—A. That year, 
"1913. 
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1917 	 "Q. You continued during that winter, did you? 

TEE KING "A. We continued during that winter, and up 
HENRY 

MONTGOMERY- "to the following June. In that time we sold 
CAMPBELL AND 

HERBERT 	46  over 800 tons, between 800 and 900 tons I think." 
MONTGOMERY- 

	

CAMPBELL AND 	He is asked: THE 
NORTHFIELD 

COAL Co. 	 "Q. How much coal did you ship in that period? 

	

Judgment. 	 A. We shipped 893.78 tons. 
"Q. That was sold and disposed of, practically 

"all of. itt—A. All here. 
"Q. On these premised---A. Through this 

"agency." 
"Q. But on these premises l—A. I said through 

"this agency we had established here." 
"Q. Was it through these premises î—A. Yes, 

"through these premises, sure, as far as is known 
"to me. It was sent to Mr. Baird's order, our 
"agent."'  

Now Mr. Baird points out that a certain portion 
of the coal never went through the premises at all. 
The profits of the company were 66 cents, appar-
ently, per ton over and above what they were get-
ting in Minto. 

He is asked: 
"Q. You never tried to get another site? 
"A. We never tried to get another site; the 

"one we had pleased us." 
Taking the evidence of the other witnesses I am 

of opinion that with the two crossings, and with the 
scale-house rebuilt on a different site on their prem-
ises, the Northfield Coal Company, if they wish to,. 
can carry on all the business that can be done in 
Fredericton ; and it has to be borne in mind that 



VOL. XVII.] EXCHEQUER COURT REPORT& , 	à 

there are other coal agencies furnishing coal to the 	19 
people in Fredericton. 	 THE KING 

v. 
• 

Mr. Baird, who was their agent, shows the  situa- 
 HENRY 

MONTGOMERY• 
CAb[PSELL AND 

tion of the property: He is asked: 	 HERBERT 
ONTGOMERY-

CAS 
"Q. 	Assuming that you had two crossings con- 

THIL AND 

NORTHFISLD 
"yeniently located across the railway, is there COAL CG. 
" r any trouble to utilize that property as a coal Jnd8gmen . 

"shed? 	 , 

"A. It could be used, I think, in a small busi-
`ness, but its usefulness for a big business is 

"done. 
•̀`Q: Was there ever any big business done 

"there? 
"A. No. There was a great chance for •a •big 

"business." 
He also goes on to point out there were other 'sites 

to be obtained, although in his .opinion the one in 
question was the best. • 	 . 

He also  peints  out what -I have previously refer-
red to;  that the only difference in carrying on the 
business as formerly 'would be the crossing of the. 
railway and the elimination of the scales`.... 

He refers 	the,  ares  left as about 5,200 square 
feet, differing from the measurement of Mr: Ross 
Thompson referred to. 
' I asked Mr. Baird the following question: 

"Q. Coal in Fredericton would be dealt with the 
"same as anywhere else. Suppose I order 10 or.  • 
"20 tons of coal; the coal would come on the rail 
"way, ' it would, go to the carts, be taken to' the 
"weigh scales and then to my house?  

"A. Half of it might bé sold that way. ' The 
"shed is there for transient orders coming in, and. 

• 
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"for the people who want coal during the winter. 	• 
"If I had kept it in the business alone, I would 
"have unloaded a lot into the carts." 

"Mr. Friel—Off the track—A. Yes. 

"His LORDSHIP—If you got an order, you would 
"put the coal right into the cart and send it to the 
"house I 

"A. There are good facilities for that yet, 
• ̀there. " 

He states further in reference to the site that "It 
"was an ideal site before. Of course it is a pretty 
"good site yet." 

Mr. Mitchell refers to the cost of the buildings 
and shows, for instance, that the cost of the coal 
shed which the defendants value at $765 in their de-
fence, practically was about less than half. His idea 
of the cost of moving the buildings and the scales 
would be in the neighborhood of $1,000. In regard 
to the value of what is left, he says, that if the mea-
surement given by Mr. Ross Thompson at 6,700 
square feet is correct, what is left would be worth 
$500—if there are 5,225,feet left, at $400 placing the 
value at 8 cents. 

I am of opinion that if the defendants are allowed 
$500 for the value of the land taken, and the in-
jurious affection to the  balancé,  without regard to 
the special use, they will be amply recompensed for 
what has been taken. 

As I have stated, it was agreed that the value of 
the land without reference to the present use, or 
without . regard to the buildings is $1,000. 
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A question arises in regard to the disposition of • 1917  

this $500. It 'seems to me that the defendants' could THE  KING 

HENRY agree among themselves. The Coal Company are MONTGOMERY-

under a covenant to pay the rent, which is $60' a 
CAMPBELL AND 

RBERT 	' 
MONT

HE
GOliERY- 

year. If they continue to be tenants they would be eA T8 AND 

ORBIELD 
entitled to the interest on this $500 during  the cur- 

NeoTALH  co. 
rency of the lease. If they subsequently become Jûâiéntr 
purchasers, they would have to pay the $1,000:under 
the terms of their agreement, but they would re- 
ceive the $500 part of the value of the land which 
has been turned into money. If the  parties cannot 
come to an agreement, perhaps a statement of the 
views of  thé  counsel could be forwarded to the re- 
gistrar. 

I think that as far • as Henry Montgomery-Camp-
bell and Herbert Montgomery-Campbell are con-.  
cerned, they are entitled to a judgment for $500,' to 
which I would add ten per cent. for compulsory tak-
ing, making in all $550, to be dealt with as I have 
suggested, and they should _get their costs of the' 
action; 

The undertaking' as to' the two crossings should 
- also be inserted in the formal judgment. 

In regard -to The Northfield Coal Company, I 
think if they are allowed $1,000 for all the loss they 
have been put to, and for the interference with 
their business, and their having to place their scales 
upon a different site, they will be amply compen-
sated,—and I give judgment for The Northfield 
Coal Company, Limited, for the sum of $1,000, and 
interest to the date of the judgment. I think this 
will cover every reasonable claim, including any sum 
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	for compulsory taking if they are entitled to it. 

THE KING They are also entitled to their costs of the action. 

Judgment accordingly. 

Solicitor for plaintiff : R. B. Hanson. 

Solicitors for defendants, Montgomery-Campbell:. 
Gregory Winslow. 

Solicitors for Northfield Coal Co.: M. & J. Teed. 
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THE KING, ON THE INFORMATION OF THE ATTORNEY- 19 18  

.GENERAL OF CANADA,  • 

PLAINTIFF, 

AND 

• THE HALIFAX ELECTRIC TRAMWAY COM-
PANY, LIMITED, a body corporate, and THE 
EASTERN TRUST COMPANY, a bo•dy cor- 
porate, Trustee, 	 • 

DEFENDANTS. 

Exproprinti9n—Gas and electric pant—Vatuation--Agreemen,t. 
The,Crown having expropriated hind used as a site for a gas and 

electric plant, ,an agreement was entered Into wiiicb eoyided for a 
complete *renstatement f  the owners on ,a new pite; 

Held, that in ascertaining the value of the lands agreed to be' 
conveyed to the owners by the Crown, the value to -be ascertained 
under the lerms oe the agreement was not ;the value to the irantors, 
but the value to the owners; that the owners were entitled to com-
pensation only according to the terms of the agreement, with interest'  
on the unpaid amount from the time .of surrendering possession of i  
the lands ,expropriated; but they .could pot claim for the adslitional 
value of the old site as compared with the new. site, in regard to the 
increased cost of erections and operations, nor for the speculative 
value of the land. 

INFORMATION Eo y the vesting of land and,eg)i;4 
p.ensation in an expropriation by the Crown. 	- 

Tried before the Honourable Mr. Justice Cass*, 
at Halifax, N.S., September 11, 1.2, 1P., 14, 1917, , 

T. S. Rogers, K.C., and T. F. Tobin, K.C.., 'for 
plaintiff. 

H. A. LOvett, K.C., and L. A. Lovett, K.C., for 
defendant. 

CASSELS, J. (February 6, 1918) delivered  
Ment. 
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An information exhibited on behalf of His Maj-
esty the King by the Attorney-General of Canada to 
have it declared that certain lands referred to in 
the information are vested in His Majesty, and to 
have the compensation therefor ascertained. 

The properties in question comprise a parcel of 
land in the City of Halifax upon which were erected 
the gas plant and electric light plant, and also a por-
tion of the Halifax Tramway Company's plant. The 
Tramway organization operates the gas plant and 
supplies gas to the City of Halifax; they also operate 
the electric tramway and the electric light company, 
and furnish electric light to the people of Halifax. 

At the trial counsel for the plaintiff and defend-
ants kindly offered to furnish a statement showing 
the dimensions in square feet of the property expro-
priated, also of the property owned by the defend-
ants and utilized for the purposes of their new 
plant—also the property purchased by the Crown 
on the west side of Water Street to be conveyed to 
the defendants, and also of the land part of which 
was known as the Government wharf property and 
conveyed to the defendants. 

Owing to the terrible disaster which occurred in 
Halifax there was delay in furnishing this memo-
randum which was received by the Registrar on 
February 4th, 1918. I will append a copy of this 
statement to these reasons. Infra, p. 73. 

I may add that my reasons for judgment were 
prepared long prior to the Halifax catastrophe and 
I have not been influenced in any way by what occur-
red since. 

The Crown by the information tendered to the 
defendants the sum of $364,923. The details of this 
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tender are set out in the 7th paragraph of the in- -.1918i  

formation. 	 THE KING 

• 
The defendants. 	by their statement of defence TB  LB RI 

AX 

TRAMWAY CO. 

claim the sum of $901,812.84. 	 AND THE 
EASTERN 

TRUST CO. 

The particulars of their claim are set out in the Bensons for 
defence. In the particulars, Sec. "K." sets out: 	Judgment. 

"The property expropriated has for some 
"seventy-five years been utilized as the site of the 
"gas works, and from its character, size and loca- 

tion has special adaptation to the conduct of the 
"defendants' undertaking of supplying gas to the 
"citizens of Halifax. By reason of the long user, 
"above mentioned, the defendants are not subject 
"to injunction or damage suits by adjoining pro- 

prietors on account of the emission of fumes or 
"noxious gases • incident to the carrying on of the 
"undertaking, but under the laws of the Province 
"of Nova Scotia, as interpreted by its Supreme 
"Court, the defendants are liable to be enjoined 
"at the suit of neighbouring proprietors, if they 
"conduct these operâtions on a new site." 

This claim need not bé considered, as on the 'argu- 
ment of ,the case, Mr: H. A. Lovett stated that they 	• 
had come to an arrangement in regard to this claim, 
and it was unnecessary for the court to consider it. 

The defendants set out the following : 

"So far as the defendants are aware, at the 
"present time it will be impossible for the defend-
" ants to ' secure another site in a location . suffi-
"ciently near 'the centre of the city to enable the 
"undertaking to be successfully carried on as a 
"business enterprise, except on payment of very 
"large sums to neighbouring proprietors for the 
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``conveyance of their properties, or for prospec-
tive damage to their properties." 
"The defendants are willing to co-operate with 

"the Crown in the selection of a new site, but 
"claim that they are entitled to be indemnified by 
"the Crown against loss and damage to their busi- 

ness by reason of the plant being located on such 
"new site." 
The expropriation plan was registered on Febru-

ary 13th, 1913. The representatives of the Crown 
and of the defendant company acted together in a 
friendly manner in endeavouring to procure new 
premises for the defendants in lieu of *the premises 
expropriated by the Crown, and eventually the new 
site upon which the present plant is erected was pro-
cured. 

In order to reinstate the defendants it was event-
ually agreed between the representatives of the 
Crown on the one part, and the representatives of 
the company on the other part, that the company 
should utilize the property owned by them not ex-
propriated, and that the Crown with the object of • 
reinstating the defendants upon lands sufficient for 
the operation of their business should convey to the 
company a certain piece of land the property of the 
Crown forming part of what is known as the old 
lumber yard in the City of Halifax, and should also 
procure a further piece of land on the west side of 
Water Street, these two parcels of land being con-
tiguous to the lands of the company not expro-
priated, the three parcels containing the square feet 
shewn in the memorandum annexed. 

The information was filed on March 29th, 1915, 
and the statement in defence on July 14th, 1915. 
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On August 14th, 1917, and shortly previous to the 	1918  

trial, an agreement was arrived at, as follows : 	THE KING 

"1. It is agreed between the parties that, all T  ËLHr c ' 
TRAMWAY CO. 

"items of 'compensation at issue in this action are AND THE 
EASTERN 

"settled as follows, subject only to determination T̀Rvat c°. 
"b 	the Court of the mattersprovided for in Reasons for Y 	 Judgment. 
"paragraphs 3 and 4 hereof, and that His Maj-

esty the King shall pay to the defendant, The 
"Halifax Electric Tramway Company, Limited, 
"the following sums; .viz.:  
` ` (a) As the value of all the buildings 

'upon ' the lands described in para-
graph 3, sub-sections 4, 5, 6, 7, 8, 
9, 10,  lia,  lib of the information 
the sum of 	'  ' 	$ 17,500.00 

"(b) 'As the value of the car barn, stor-
age shed and buildings upon the 
lands described in paragraph 3, 
sub-section 12 of the information 

. the sum of 	  20,000.00. 
" (e) As the value of the gas plant, 

consisting of coal and coke hand-
ling plant, retort benches, carbur-
reted water gas set, ,scrubber, 
çondenser, gas blowers, annular 
condenser, exhausters, tar ex- 

• tractor, washer, scrubber, purifi-
ers, oil tanks, stationmeters, pipes 
and valves in yard, steam and 
feed pipe, etc., described in  para  
graph  4, sub-section "A" of the 
information, the sum of ......... 152,460.00 

" (d) For the cost of' removal of auxil- 
_iâry machinery, the sum' of 	 , 500.00 
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" (e) As the value of the gas plant 
buildings, consisting of meter re-
pair shop, wagon shed and store-
room, blacksmith shop, oxide 
shed, boat house,. coal store, drip 
and valve houses attached to large 
and small holders, retort house, 
purifying house, exhaust and 
scrubber house, condenser house, 
meter house, oxide building, chim-
ney and fences, described in para-
graph 4, sub-section "B" of the 
information, the sum of 	 ... 82,145.00 

" (f) For expropriation of tracks, 
Pleasant Street to Point Pleasant 
Park, the track extending south 
from Morris Street to car barn • 
or storage shed, including tracks 
in shed and yard, described in 
paragraph 4, sub-section "C" of 
the information, the sum of 	 23,695.00 

" (g) As compensation for increased 
cost of operation of new tracks, 
the sum of 	  7,750.00 

" (h) For cost of increased track and 
overhead construction, the sum 
of 	  13,835.00 

" (i) For cost of connecting new gas 
plant with gas main, not included 
in tender ..  	6,867.25 

" (j) For cost of additional expenses to 
Tram Company in carting coal 
pending completion of new prem- 
ises, not included in tender 	1,500.00 
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" (k) For gas plant machinery not in- 	 . 	' 
. 	eluded in tender, consisting of 	 Tfi? KING"  

v. 

.that part of the boat house. equip- 	 T  ELE ELECTRIC 
ALIFAx 

TRAMWAY CO.  

ment,  blacksmith shop and testing 	" AND THE 
EASTERN 

	

. laboratory not removed by defen- 	 TRUST CO. 

r '. dant and ' expense in removing 
 

Reasons 
 nt.  

part taken away 	  2,500.00 	, 
" (1) The value of the wharf structure ' 

on the lands and lands covered 
with water,` described in para- 
graph 3, sub-sections 1 and 2b of 
the information  	5,000.00. 

Total 	 _ $335,752.25 

"2. The defendant, The Halifax Electric Tram-
way. Company, Limited, admits having re- . 
ceived from- His Majesty the King the sum 
of $250,000 on account of compensation pay 
able herein, as follows, viz.:— 

. 	On the 21st December, A.D. 1915, the 
sum of 	 ?  $100,000.00 

On the 15th March, A.D. 1916, the sum ' 
of 	  50,000.00 

On the 31st May, A.D. 1916, the sum 
of - 	  50,000.00 

On the 28th November, A.D. 1916, the . • 
' sum of 	  50,000.00 

Total 	$250,000.00 

"3. The following matters referred to in the in-
"formation are to be tried and  fi  the amount of 
"compensation to be paid by the Crown de-
"termined by the Exchequer Court,- subject 



54 	 EXCHEQUER COURT REPORTS. [VOL. XVII. 

1918 

TILE KING 
V. 

THE HALIFAX 
ELECTRIC 

TRAMWAY CO. 
AND THE 
EASTER N 

TRUST CO. 

Reasons for 
Judgment. 

"to the rights of appeal by either party, viz.: 

" (a) The value of all the lands and lands 
covered with water of the defendant (ex-
clusive of buildings and fixtures and of the 
wharf structure) expropriated by the plain-
tiff under the provisions of the Expropria-
tion Act, Ch. 143, R.S.C., 1906. 

" (b) The compensation indemnity and relief, 
if any is allowed by the Court, to which the 
defendant may be entitled under paragraph 
2, sub-paragraph "K" of the defence here-
in. 

"4. (1) The parties also agree that the value to. 
"the defendant of the lands on the west side 
"of Lower Water Street and south side of 
"Fawson Street, in the City of Halifax, 
"described in a certain undertaking given 
"by His Majesty to the defendant, The 
"Halifax Electric Tramway Company, Lim 
"ited, on the 22nd day of December,  A.D. 
"1916, whereby His Majesty undertook with-
"in a reasonable time after the questions at 
"issue herein are finally determined to con- 

vey or cause to be conveyed the said lands 
"to the said defendant, The Halifax Electric 
"Tramway Company, Limited, shall be de- 

termined and disposed of in this action,. 
"and that the amount for which His Majesty • 
"is to receive credit by reason of providing 
"and conveying said lands to the defendant, 
"The Halifax Electric Tramway Company, 
"Limited, is to be finally settled and deter-
"mined herein subject to the rights of appeal 
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"by either party. Proceedings to .be.. amend- 	isis  
"ed accordingly. • 	 THE RING 

" (2) Nothing herein contained shall prejudice 
T HE 

ELECTS C 
X 

TRAMWAY Co. 

"any claim which the defendant, The Halifax 
A ÉRH 

"Electric Tramway Company, may have for TRUST Co. 

Seasons "compensation for the value and cost of de- dung  cen!t.or  

"molition of the two car barns on the 'east 
``side of Water Street, property of defendant, 
"to enable the said defendant to use land of- 

fered by 'Government for its gas plant, 
"which claim for compensation, if any, is also 
"to be adjudged in this action." 

Sub-sec. "B" of paragraph 3 of the agreement 
need not be considered, as it refers to the defence, 
as previously indicated, withdrawn from my consid- 
eration. I think  thé  agreement in question shows 
an extremely liberal offer on. the part of the Crown., 
It is practically recouping the defendants the full 
value of the plant, and also compènsatiog them; and 
paying them other sums, -such, for instance, as com- 
pensation for increased cost of operation of the new 
tracks,' the cost of increased track and overhead con- 
struction, etc. 

The effect of this agreement is that all matters 
in controversy between the parties have been agreed 
upon, with the exception of clause 3 of the agree- 
ment, namely, the value of all the lands. and lands 
covered with water of the defendants exclusively of 
buildings and fixtures. 

And secondly, what is covered by clause 4 of the 
agreement, that is the value to the defendants. of 
the lands procured by the Crown and agreed to be - 
conveyed to the, defendants, tô which I have re- 
ferred. ` - 
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1918 	It will be noticed that there is a difference in re- 
TUB KING gard to the basis for ascertaining the value of the 

TaE HAr IFAE lands which have been expropriated, and the basis ELECTRIC 
TRAMWAY CO. 

AND THE upon which the lands procured by the Crown and 
EASTERN 

TRUST CO. conveyed to the defendants. In the former case the 
Rirdriseatr value of the lands expropriated is to be ascertained, 

and it has been pressed with force by counsel for 
the defendant that that value is the value to the de-
fendants to be ascertained according to the princi-
ples settled by such cases as Corrie v. MacDermott 
(1) ;Cedars Rapids v. Lacoste (2) ; Pastoral Finance 
v. The Minister (3) ; Lake Erie v. Schooley (4) ; and 
I may refer to a very important case not reported 
in the regular reports, but to be found reported in 
full in Hudson on Compensation (5) ; Metropolitan 
cb District Railway Co. v. Burrow. 

Later on when I discuss the value of the lands ex-
propriated I will deal with this contention of the 
defendants. 

In ascertaining the value of the lands agreed .to 
be conveyed to the defendants by the .Crown the 
value to be. ascertained is not the value to the grant-
ors, but it is the value to the company. For instance, 
a portion of these lands was at the time the Crown 
procured them covered with buildings. These build-
ings were of no value to the defendants. They ne-
cessarily had to be torn down, and the only offset 
the Crown is entitled to would be an offset for the 
value to these defendants for the purposes of their 
new works. I will have to give my views later on 
when dealing with the value of these lands. 

(1) (1914) 83 L.J.P.C. 370 at 372. 
(2) [1914] A.C. 569; 16 D.L.R. 168. 
(3) 84 L.J.P.C. 26 at 28. 
(4) 53 Can. S.C.R. 416; 30 D.L.R. 289. 
(5) (1905) Ed. 
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The Crown, it will be noticed by the agreement 1 'i  
which I have recited in full, has at various times THE RING 

IiE $ advanced 'sums of money to the defendants, amount- T LEC
ALI
TR[r

F :X 
 

ing in all to the sum of $250,000. 	
TRwMw 

wxn TEE 
EASTERN' 

The defendant taking advantage of the large TRUST CO.. 

Reas ins for 
sums of money agreed, to be paid by the Crown, set Judgment. 

to work to rebuild: their plant, and with a much 
larger and more efficient plant upon the new site, the 
Crown in the meantime allowing them to remain in 
occupation of their old premises so as not to have 
their business interfered with. 

In the report of the president and directors ôÉ the 
Halifax Electric 'Tramway Company, Limited, for 
the year ending December 31st, 1915, the directors • 
report as follows 

"Considerable. sums have been expended during 
"the year on capital account An order that the 
"company would be in a position to meet the 
"growing demand upon its services. The princi- 

pal items of expenditure under this heading are 
"new cars, and electrical equipments for the 
"same, extensions of electric lighting system, gas 
"mains, and additions to repair ,shop building. ' ; 
"Work has been started on the construction of 
"the new gas plant to replace the old plant which 
"has been expropriated by the Dominion Govern-
"ment.  Upon ' the completion of this work the 
"company 'will- have the most modern and. econ- • 
"omical plant obtainable." 
An analysis of the schedules showing the increas- 

ed earnings from the years 1904 to 1915, shows .a 
steady increase in the volume of their business. ,'The 
report for the year 1916 might also be referred to 
as showing an increase in the business for the year 



58 	 EXCHEQUER COURT REPORTS. [VOL. xVII. 
1918 1916 over that of 1915, and no disruption of their 

• THE vRING business caused by the movement to the new prem- 
THE HALIFAX 

ELECTRIC 	ises. 
TRAMWAY CO. 

AND THE 	The first question that I am called upon to deter- 
EASTERN 

TRUST CO. mine is the market value of the lands expropriated 
l deéntr by the Crown. I will deal subsequently with the 

claim put forward on behalf of the defendants' 
counsel for the added value, namely, the special 
value to the defendants over and above the market 
value by reason of the lands expropriated having a 
greater value to the defendants than the lands upon 
which they have been reinstated. 

The only evidence called on behalf of the defend-
ants was the evidence of Henry Roper. He is called 
not as an expert in land values. At the opening of 
his .evidence, Mr. Lovett states as follows: 

"I am examining Mr. Roper, my Lord, as to the 
"estimates on the buildings. Perhaps his qualifi-
cations will be admitted?" Counsel for the Crown 
stated "Certainly." 

If it were necessary to qualify Mr. Roper as an 
expert on land values, no evidence of his qualifica-
tion as such has been given. 

During the progress of his evidence, having tes-
tified to the value of the buildings, he is asked as 
follows : 

"Q. Assuming that those buildings were on that 
`property (referring to the property expropriat-
ed) with no machinery in them, and with no bus-
iness carried on there, with no equipment in 

"them, what would you say would be the fair 
"market value in 1913 of that property? 

"A. As a water site property? 
"Q. Yes. A. Including the wharf? 
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"Q. The whole of the land, land covered with 
"water, wharves, and buildings empty? 	TIM KING 

V. 

" 	
THE HALIFAX A. Including the wharves 	 ELECTRIC 

"Q. Yes. A. 7 5 cents a foot. 	 TRAM
AND  TH 

 Co 
THE 

EASTERN 

"Q. Including the buildings as well, without TRUST CO. 

"any equipment in them? A. I would say the B agmee.' 
"land was worth about • 75 cents per foot, and 
"those buildings $60,000." 
I called Mr. Lovett's attention in the following 

way : 
"His LoRnsHIP---Supposing before it comes to 

"a conclusion that the market value is the only 
"thing that is open in • regard to your lands, I 
"don't think you gave any evidence in regard to 
"that. 

"Mr. Lovett-Our evidence is in, as- far as we , 
"intend to give any evidence in that respect." 
Dealing with  thé  market .value of 'the lands ex- 

propriated apart from the special claim put forward 
on the part of the defendants I am of opinion that 
the values placed upon it by Mr. Clark and his asso- 
ciates is the full value, and also a very liberal value. 

Mr. Clark places a value on a portion of the lands 
of 50 cents per square foot for the land, and 30 cents 
per square foot for that portion covered with watér. 

Mr. Lovett apparently was himself impressed_ 
with the liberality of his valuation, as when I men-• 
tioned it, the. following will be found reported in, the 
evidence: 	- 

(His Lordship is referring. to Clark.) 
"His LonDsHin—His whole evidence, is given as 

"to the value of the land. The 50 and the 30 are 
"for the land without the buildings: 

"Mr. Lovett: A good market price, my Lord." 
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1 	 "His LORDSHIP—That is what the Crown of- 
THE KING 	

"feredI 
THE HALIFAX 	 "Mr. Lovett: Yes, my Lord." ELECTRIC 
TRAMWAY CO. 

AND THE 	The property referred to in the evidence is imme- 
EASTERN 

TRUST CO. diately adjoining the property that was in question 
Reasons for Jadgment. before the court in the case of The King v. Wilson 

(1). These values were allowed in that particular 
case, and on appeal to the Supreme Court of Canada 
this case was affirmed. 

I think Mr. Clark and his associates have, as I have 
stated, made a liberal offer. The perusal of his evi-
dence would indicate that he and his associates 
valued the land as if there was a business being car- 

	

ried on upon it. As to the value of the other lands 	. 
expropriated, I accept Mr. Clark's valuation, and 
will deal later with any special claim. 

If the sum allowed by Mr. Clark and his asso-
ciates, namely, $73,271, as shewn by the attached 
memorandum, is allowed, I think that would com-
pensate the defendants amply for the value of the 
lands expropriated based upon market value. 

The next question arises as to the value to the de- 
fendants of the lands agreed to be conveyed to the 
defendants. The agreement in question reads : "that • 

"the value to the defendants * * * shall 
"be determined and disposed of in this action, 
"and that the amount for which His Majesty 
"is to receive credit by reason of providing and 
"conveying said lands to the defendants is to 
"be finally settled and determined herein, etc." 

I will deal first with the lands on the west side of 
Water Street. These lands embrace an area of 39,180 
square feet, and upon them were erected buildings. 

(1) 15 Can. Ex. 283, 22 D.L.R. 585. 
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Mr. Clark in his evidence states that he ' paid for 	1  
these lands the sum of $65,750 for the whole block. THE KING 

	

HE 	F He stated, however, that the Government were held 'T 
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up and that the fair market value for these par- 
TRAMWAY Co. 

AAD THE 
EASTERN 

ticular lands would be $45,000. That includes all TRUST CO. 

the property on the west side of W 	 Rasons  fo=  

	

' ater Street. 	e He , augment. 

is asked by Mr. Rogers,  counsel for the 'Crown: 

"Q. Making due allowance for the value of the 
"buildings, in 'accordance with your opinion and ' 
"judgment, what would the value of the land be? 

"A. I valued the buildings at about $25,000. 

"Q. What would' the square, foot-value of the , 
"land be  without the.  buildings? 

"A.' About 50 cents, roughly speaking. 

• "His LoRnsHIP—About $20,000? 

"A. About $20,000 for' 39,180 feet of land. 

"Mr. Rogers—On the basis of $45,000? 

"A. On, ' the basis of $45,000." 

This land was being acquired by, the defendants 
for the purpose of reinstatment; and ' as I have 

• "pointed out they are to be charged with the value o • 
the land td them. them. It is manifest that the buildings, 
were of no use and would have to be demolished.., 

I think, therefore, that under the terms of the 
agreement set out, which is a reinstatement agree-  
ment,  the Crown should at the outside receive credit 
for the value of the land at the 'sum of $20,000, less, 
however, certain deductions that will have to be 
made on account of placing the land in `shape for the 
purposes of the defendants' business. There is not 
much. contest 'in regard to these items: ' ' 	' 
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1918 	Net cost of demolishing old buildings, ex- 
TEE KING 	cavating to street level and filling in eel- O. 

THS HALIFAX 	lars 	 $ 8,268.03 ELECTRIC 
TRAM WAY CO. 

AND THE The retaining wall on Morris Street, which 
EASTERN 

TRUST CO. 	would appear to be essential 	637.58 
e880II8 â0T Judgment. Cost of completion, cutting off slope and 

grading portion of street level 	 2,500.00 
Demolishing remaining building  	75.00 
Estimated cost of retaining wall on west 

boundary corner-lot and protecting ad- 
joining building 	  2,206.00 

$13,686.61 

I do not think the estimated cost of retaining wall 
along the west boundary of the property should be 
allowed. This wall is not built and most likely never 
will be built. 

The above items amount to $13,686.61. I think on 
the evidence it is shown that this expenditure is re-
quired in order to place the defendants in the same 
position in regard to the lands as they were before 
the expropriation. 

It would leave to the Crown an offset in respect 
to this property of only the sum of $6,313.39, a very 
small amount compared to the $65,000 paid for this 
particular piece of land. 

The area of the land agreed to be conveyed by the 
Crown and forming part of the old Lumber Yard 
is as stated, 37,900 square feet land 20,100 square 
feet and land covered by water 17,800 square feet. 
This land is valued by Mr. Clark at the sum of 
$15,390, viz., 50 cents a square foot for land and 30 
cents per square foot for land covered by water. 
From this amount there should be deducted: 
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1. Cost of removal of cable huts 	$ 100.00 	i s i8 

2. Expense caused by retention , of cables 	 TUE  RING 

and cablé huts while work was going 	T  ELE T IC x  
TRAMWAY Co. 

on 	  , 500.00 AND THE_ 
EASTERN 

Expense caused by removal of store- 	TRUST CO.

Reasons for 
house and contents after original lo- 	Judgment., 

cation was fixed by Government En- 	_ 
gineer  	 200.00 

3. Excavation grading to level of street 
and filling in lower portion to water 
front level 	  2,362.48 

4. Construction of concrete retaining wall 	 , 
across centre of car barn and on prop- 
erty between car barn and gas works 
to separate high and low levels 	 3,328.00 

5. Piling work for car barn 	  2,037.75 
6. Constructing coffer-dam 	 1,160.00 

Excavating to rock foundation and 
building reinforced concrete founda- 
tion wall 	  2,064.00 

7. Concrete piers built for car barn col- 
umn supports 	  1,060.00 

8. Cost of excess amount 'of concrete used 
in car barn wall foundation due to 
physical defects of site ; details draw- 
ing 134C 	  1,536.00. 

$14,348.23 

Mr. Rogers, counsel for the Crown, stated that 
with reference to the items in Exhibit 16, on page 7 
of the evidence, numbered 1 to 8, aggregating $14,-
348.23, , as to expenditures with reference to the 
Lumber Yard property,, the Crown is satisfied that 



64 

1918 

THE KING 
V. 

THE HALIFAX 
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TRAMWAY CO. 
AND THE 
EASTERN 
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the estimates made in respect thereof are not ex-
cessive. 

This would leave an offset of $14,348.23 which, de-
ducted from the value of the lands, would leave the 
sum of $1,041.77. Deducting these two items of 

Reasons for 
$6,313.39 and $1,041.77, in all $7,355.16, from the 
value of the lands expropriated $73,271, there would 
be due the defendants the sum of $65,915.84 for the 
lands. 

I come now to deal with .the claims put forward 
by counsel for the defendants. Apparently they are 
not satisfied with the liberal treatment accorded to 
them by the representatives of the Crown--having 
got so much they desire to get more. They allege 
that the lands expropriated are better adapted for 
the erection of their new plant and that a saving of 
over $100,000 would be gained had they erected their 
plant on their property expropriated instead of on 
the new site. 

A further ground is put forward on the part of 
the defendants that the cost of operation of the busi-
ness of the company on the new site as compared 
with what the cost would be had the new plant been 
erected on the old premises would amount to $7,900 
a year, and they ask that this amount should be 
capitalized and a further sum in the neighbourhood 
of $160,000 be added to their claim. This method 
of arriving at the sums is dangerously in line with 
the method condemned in the case of the Pastoral 
Finance v. The Minister (1), and the Lake Erie & 
Northern Railway Co. v. Schooley (2). 

Both of these claims, namely, the claim for the 
alleged additional value of the old site as compared 

(1) 84 L.J.P.C. 26 at 28. 	(2) 58 Can. S.C.R. 416, 30 D.L.R. 289. 



VOL. XVII.] EXCHEQUER COURT REPORTS. 	 65 

with the new site, in regard to the'increased çost of 	1918   • 

the erections and also the . increased cost of opera-  TUE  KING 

sE tion, is to my mind of a very, imaginative character.. T Ér.EcrRiH 
 c
ALiFAx 

 
TRAMWAY CO. 

I refer to some of the evidence in the case. Mr. AND5TET{ TxNE EA  
Malison is the Managing Director of the Tram Com- TRUST  Co. 

fln8, ror 
pony and. gives evidence.

~ 
It would appear that the. 	snaelf  

business was stopped on the old site in April, 1917. 
His evidence :in chief shows what took place between.  
himself and Mr. Gutelius. The defendants were to 
get from the Crown lands sufficiently wide to serve 
the purposes of the Company. 	 ` 

The following portion of his evidence explains the 
situation and capacity of the plant, etc., on the new 
premises as compared with the' old premises. It' 
must also be borne in mind that the Crown has paid 
the full value of the old plant, which has been in 
steady use a long number of years, and that by the 
assistance of the Crown they have what is an up-
to-date plant. Necessarily a considerable sum of 
money would have to be advanced by  the company 
for the purpose of obtaining a much better result 
from the new plant on the present 'site than of' a 
plant similar to that situate on the old property. 

Mr. Malison state-s, as- follows: 

"Mr. Rogers-Q. You spoke of the capacity of 
"your plant at the time of the expropriation,' Feb-
" ruary 13th, 1913, 'as being 3,300 kilowats of ma- 

chinery; what is the capacity to-day, on the same 
"basis ?--A. About 6,000.. 

"Q. Nearly double—A. Yes. 

"Q. You spoke of having 2,100  horse-power  in 
"your boilers, in steam power /—A. 2,100 horse- 
"power, rated capacity. 
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1918 	"Q. What is that to-day l—A. In round figures, 
THeyKING "that is about 5,000  horse-power,  the rated  capa- 

THE HALIFAX c c Clty. EuccrRic  

	

TR 	CO. 
ANDND Tux 	"Q.  You  spoke then of the peak load being 3,400 T8 
EASTERN 

Teas* Co. "kilowatts—A. Yes. 
Reasons 

	

J 	ât. ar 	"Q• What would that be to-day 7—A. Last De- 
"cember or last January, which is the test of the 
"peak load-  always, we had approximately 6,000  
"horse-power.  

	

"Q. So that the capacity of your electric plant at 	. 
"any rate has nearly doubled, speaking generally ?---
"A. Yes, I consider it more than double. 

"Q. You have done that by the installation of 
"new boilers—A. By the installation of new boil-

ers and new machinery. 
"Q. New generators e—A. New generators. 
"Q. And new machinery ?—A.. Yes. 
"Q. These new boilers and new machinery were 

"installed on the old property you had beforet—
".A. Yes. 

"His Lor s —Q. On the expropriated prop- 
erty i—A. No, my Lord, on the other property. 
"Mr. Rogers: Q. At the time of the expropriation 

"what was your gas producing capacity at the old 
"plant ?—A. About 200,000 feet capacity per day; if 
"everything was all right. 

"Q,. That was your maximum capacity; 200,000 
"cubic feet per day would be your maximum capa-

city ?---A. Yes. 
"Q. On your old plant ?—A. At our old plant. 
"Q. What is the maximum capacity of your new 

"plant to-day, 400,000 t—A. Well, it is more than 
"that; it is over 600,000. 

"Q. That is in gas capacity alone L—A. Yes. 
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"His L0Rns$rW : Q. On your.  new premises' —A.' 	1.1! 18 

"On our present premises, my Lord. 	5 	THE KING 

THE HALIFAX "Mr. Rogers t ,  Q. You have been operating • y611.r ELECTRIC 
TRAMWAY Co. • 

"new premises since January of this year ?—A: I liege 
Term' erm ' Co. think it was April. 

"Q. I have not the figures of your sales of -gas. 
seon.ta= ginditm.at. 

"What would your average Sales of gas be in. the 
"current year '—A. We are selling now about 
"220,000 cubic feet of gas per day, on the average.. 

• "Q. What would your average sales of as be • t 
• "in 1913, per day'—A.. Subject to verification, , Y' 

"would- say 120,000 to 125,000 cubic feet per day; oh 
"the average. 

"Q.' Throughout the year 1913 or 1912?-4: 4: Yes. 
"Q. You ern f e t thesë figt€res afterwârds, 

"if your find: Yâu' have made it n igtake in• any of 
"there.-;-A. I .might say,' i addition, if I may,' that • 
"the average for the current year,' whets we take 
"into consideration this coming *inter, will be ihâuéh 
"greater than the figures i have given tô, .you. 

"Q. You have given us 220,00&V—A. Thal is, 
"up-to date. 

"Q Perhaps' you have. already, estimated, • that 
"is your Company in Montreal, what you think your 
"output of gas will. be for .next year 7—A. For 
`°19187 	• 

"His LORDSHIP : • Q.--You c istingüish between the 
"cold days and the warm days ?---~-A.' Yes;  my. Lord. 
"Our consumption is greatest, in December, of 
"course. 	 . 

"Mr. Rogers: Q. For '1918 would you .say 300,-
`0oo"—A. Much more than that. My estimate for 

"this year .will be 300,000.per day, and my estimate • 
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1918 	" for next year will be at least twenty-five per cent. 
THE KING "greater than that. v. 

THE HALIFAX 

	

ELECTRIC 	"HIs LORDSHIP : Q. Does that take into account 
TRAMWAY Co. 

AND THE "from January to January: A.—Yes, for the cur- 
EASTERN 

TROST CO. "rent year. 
Seasons for 

	

Judgment. 	 Q. The full winter and the full summer t—A. 
"Yes. 

"Mr. Rogers: Q. You are looking for a steady 
"increase?—A. I am looking for better than a 
"steady increase in gas because we are only really 
"beginning to develop the gas business as a business 
"proposition now, now that our construction is corn-
"pleted. 

"Q. What is the size of the present gas holder i— 
"A. It has a capacity of 300,000 cubic feet. 

"Q. The old ones had a capacity of how much?—
"A. The two old ones had a capacity, I think, of 
"190,000 cubic feet. 

"Q. The two of them together ?—A. The two 
"together. 

"Q. They were much smaller holders?—A. 
"They were. 

"Q. 	Of a different type 1--A. Yes, a different 
"type. 

"Q. A type not now made 1—A. Not on this side 
"of the water. 

"Q. Obsoletel—A. Not obsolete, but they have 
"developed a holder of cheaper construction, that 
"serves the purpose. 

"Q. Better I—A. I would not say better, but as 
"good. 

"Q. And of greater individual capacity1—A. 
"That would not necessarily be so. 
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"Q. It is obvious that it is so, in this ease /—A. 	1918 

"It is quite so,.in this case. 	 THE RING v. 
THE HALIFAX 

"Q. The present gas holder does not • occupy as .T AMWAY C0: 

"much square-foot space as the two old ones did?_ EAST gN 
TRUST CO. 

"A. I could not say, as to that actually. 
Reasons for 

"Q. Guess at itt—A. There is some little differ- 
Judgment.

"ence, I think. 
"His LORDSHIP : Q. Almost the same shape as 

"the two old ones ?-A. Almost the same. 
"Q. Is the type of these any different e—A. This 

"present holder, the new one;, is much higher than 
"the other ones. 

,"  `.Q. Can you make it higher still—A. Yes, sir, 
"we can put another lift on it. 

"Q. So that you can get any quantity more by 
"elevating it, up to a safe limit, without taking any 
"more land l—A. Yes, without taking any more land. 

"Mr. Rogers: Q. As has been stated, on the west 
"side of Water Street there is available land there, 
` on the land obtained from the Government; for 
"another gas holder of equal capacity l—A. Yes. - 

"Q. What other products do you get in connec-
"tion with the gas business, or did you get before 
"the expropriation of course you got coke.—A. 
"Coke and tar. We did not save our ammonia. 

"Q. At. the time of the expropriation you were 
"not saving your ammonia l—A. No. 

"Q. You are doing so, nowt—A. Yes. 
"Q. And on these premises which you got from 

"the Government l-A. Yes. 
"Q. Does that . require an extra , building l—A. 

"It requires an underground tank. 
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1918 	"Q. What else are you saving; what other pro- 

Beason, for 
raagm nt. 	"Q. Of course your sales of coke, or the pro- 

"ducts of coke, tar, and ammonia, including the re-
"fining of the ammonia, will increase rateably with 
"the gas product itself? A.—With the increased 
"output of gas we will make more of these products. 

"Q. Proportionately ?—A. Yes. 
"Q. Previous to the expropriation you had three 

"car barns ?—A. Four. 
"Q. Three of them on what we call the power 

"plant property 1—A. Yes. 
"Q. The fourth on the rear portion of the gas 

"property 1---A. Yes. 
"Q. You now have how many car barns 1—A. Two. 
"Q. The capacity of those two is equivalent to,  

"the capacity of the former four 1—A. Yes. 
"Q. More, is it not ?—A. A little more. 
"Q. What percentage morel—A. Not ten per cent.. 
"Q. The construction of the new car barn is of the 

"latest and most modern, I believe?. A.—Yes, it is. 
"a very good design. 

"Q. The foundations are much heavier and of a 
"much more permanent character than any one of 
"the four former car barns?—A. Very much more. 

"Q. Built with a view to permanency?—A. Yes. 
"Q. The idea on the part of the Company being. 

• "that that additional capital expenditure in that 
"way would pay in the long run? A.—To some ex- 

NG "ducts are you saving?—A. We are not saving any v. 
T z II

C
A
T 
 f.tx < 

ELECTRIC 	other products. 
TRAMWAY Co. 

AAD Tax 
EASTERN 	

"Q. Have you anything in mind t — A. Why, we 
TRUST CO. < < expect to refine the tar and the ammoniacal liquor. . 
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"tent that would be right; but the permanency, or 	1 	
' 

"rather the excess permanency - in that - building as THE KUNG 

"compared with the others was necessitated by rea- TÉLHz ;SAX 

"son of the difficulty, first, in obtaining a good 
TRAaowAu Axq Tsg 

EASTERN 

"foundation, and secondly, by reason of the 'fact TRUST co. 

"that we have to support the rear end, or the Water an an t. 
"side of the end of that car barn. on stilts, in other 
"words, because we are so much above the level of w  
"the ground. 

"Q. I understand that.--;-A. That necessitated a 
"very much more permanent type of building, foun-  
"dation,  and under-supports than would otherwise 
"have been the case. 

"Q. But at the same time, in all your re-construc-
"tion work, I understand you to say that you hàd 
"in view the matter of lasting and permanent quail-
"ties—A. Quite true. 

"Q. That is true, all through l _ A. True, all 
"through," which he explains is the present situa-
tion. 

A considerable amount of evidence was given in 
regard to the probable future of Halifax. . One 
prominent witness seemed to figure on a growth to 
a population of 150,000.. It ,has been a city for a 
great number of years with the present population 
of under 50,000, and I think it would strain the crè-
dnlity of a Judge to figure on any basis of this char-
acter. If such an event did occur, there is no trou-
ble in building. another gas holder, the site for which 
was marked out on the plan of the property west of 
Water Street, and there will be no difficulty in dou-
bling the. capacity of each of these gas holdérs—
and there will be ample for the supply for a. commu-
nity even far in excess of what these imaginative 
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1918 	gentlemen look forward to. So with regard to car 
TREK ING barns. There is ample room for any addition,— 

THE HALIFAX 
ELECTRI C and if the population of Halifax ever did increase 

TRAMWAY CO. 
AND THE 	to a very large extent, it will be proper practice, as 
EASTERN 

TRUST co. admitted by Mr. Malison on his re-examination, to-
Lie: M. . wards the end of the evidence, to place car barns in 

different portions of the city, a practice in vogue in 
all other cities. 

In the case of Corrie v. MacDermott (1), which I 
have referred to, the defendants desired to construe 
the words "the value of the land to them" as if they 
read the unrestricted value—and their , Lord.ships 
held that was the incorrect way of viewing the case, 
and that they were only entitled to the value of their 
interest in the lands, and there is language in that 
case which would indicate that an agreement should 
be construed by reference to the law governing ordi-
nary cases of expropriation. I think the case be-
fore me is of an entirely different character. It 
seems to me to allow any such claim as put forward 
on the part of the defendants would be doing vio-
lence to the whole intention of the parties. I think 
they have entered into an agreement which provided 
for a complete reinstatement of the defendants, and 
having regard to all the circumstances of the case 
this is the view that I entertain. 

There will be judgment for the defendants for the 
sum of $401,668.09, from which will be deducted the 
sums referred to in the agreement advanced by the 
Crown. The defendants have had occupation of 
their former premises, and have been carrying on, 
as I have stated, their business as usual until April 
of 1917. They should be allowed interest on the  bal- 

(1) (1914) 83 L.J.P.C. 370 at 872. 
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ance  of ,$151,668.09 from that time. until judgment. 	1 9 18  ' 
The defendants are entitled to 'their costs of the THE KING 

V. 

action. 	 THE HALIFAX 
ELECTRIC 

TRAMWAY CO. 

Judgment for defendants.* 	
AND TUE
EASTERN 

, TRUST Co. 

Eeasonelor 

Solicitor for plaintiff: T. F. Tobin. 	 Judgment. ' 

Solicitors for defendant: Lovett & Roper. 

*Reporter's Note: The following is a copy of the agreement re-
ferred to on p. 48: 

"It is agreed between the parties that the following information 
be supplied to the Court in response to the request in writing of the 
Registrar of the Court dated December 21st, 1917, and that for the 
purposes of this action the said information shall be considered by the 
Court as if it had been given by way, of sworn testimony at the trial 
of the action. 

1. The exact area in square feet of the lands of the defendant -
Company expropriated by the Crown is as follows: 

(a) Land , and land covered by water of defendant"Company 
expropriated by the Crown, the title to which is admitted by , 
the Crown:-- 

, (1) Land " 	 189,480 square feet 
Area of fill in post confederation grant 3,200 square feet 
Area of Gas Lane ' 	  2,794 square feet 

(2). Land covered by water 	  19,000 square feet 

Total 	 214,474 square feet 

(b) Land covered by water included in the grant, by the Pro- , 
vincial Government in 1876, the title to which is not admitted 
by the Crown-53,300 square feet. 

2. The exact area of the lands of defendant Company now utilized 
by it for its new plant and which area is not expropriated by the 
Crown is equal to 39,500 square feet plus the ground taken up by the 
location of the elevated conveyor across the yard from the unloading 
wharf of the Dominion Coal Co. to the Coal Storage buildings of the 

-Gas Plant. 
3. The exact area of the lands procured by the Crown and to be 

conveyed to the defendant Company on the property, situate on the 
west side  of Water Street, is 39,180 square feet. 	4  

4. The exact area 'agreed to be conveyed to defendant Company 
off the lumber yard property is 87,900 square feet, made up of land-
20,100 square feet, and land covered by water, 17,800 square feet. 

5. The exact sums 'agreed by Mr. Clark and his associates to be 
paid for the lands expropriated from defendant company are as 
follows :— 

For portion marked on plan Exhibit "B" as area in fill 
109,800 square feet at the rate of 50e. per square foot..$•54,900 



EXCHEQUER COURT REPORTS. [VOL. XVII. 

For portion marked on plan Exhibit "B" as "Area 2,600 
square feet," at the rate of 50c per square foot 	1,300 

For portion marked on plan Exhibit "B" as "Area cov-
ered by water in grant prior to Confederation, 19,000 
square feet," at the rate of 80e per square foot 	 5,700 

For 4,440 square feet of the land marked on plan Exhibit 
"B" as "Area of land (car barn and field) 42,500 square 
feet," said 4,440 square feet being the part thereof on 
which the car barn was erected, at the rate of 25c per 
square foot 	  1,110 

For the balance of the land marked on plan Exhibit "B" 
as "Area of land (car barn and field), 42,500 square 
feet," after deducting said 4,440 square feet last above 
mentioned, leaving 38,060 square feet, at the rate of 
10e per square foot 	  3,806 

For the portion marked on plan Exhibit "B" as "Area 
of land in house lots, 34,580 square feet," at the rate of 
10c per square foot 	  3,458 

For the portion marked on plan Exhibit "B" as "Area of 
fill on grant of 1876, 8,200 square feet," at the rate of 
50c. per square foot  	1,600 

For portion of Gas Lane omitted, 2,794 square feet, at 
the rate of 50c. per square foot  	1,397 

Total 	  $73,271 
6. Mr. Clark and his associates did not value the lands forming 

part of the lumber yard to be conveyed to the defendant company. 
Mr. Clark gave some evidence at the trial as to what he considered 
the value. 

Dated at Halifax, N.S., this 22nd day of January, A.D. 1918. 

(Sgd.) T. F. Tobin, Solicitor of Attorney-General 
of Canada. 

L. A. Lovett, of Counsel for Defendant, The 
Halifax Electric Tramway Co., Limited. 
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HIS MAJESTY THE KING ON THE INFORMATION 1  

OF THE ATTORNEY-GENERAL OF CANADA.  

PLAINTIFF, 

v. 

VASSIE COMPANY, LI]YiITEp; JOSEPH. AI- 
LISaN; PRUDFNTIA~ TRUST ~ C0]~PANY,, . 	. 	..,  
teITED; ?piF .PETRIE gANUFACTUR- 

-  INC-  COMPANT, j:JIMITett (4 cases). 

DEFENDANTS. 

Expropriation—Compensation•---Warehouse property--Value. 

The Crown had expropriated a number of lots in the business 
section of the city of St. John, N.S., specially adapted for ware-
house purposes, 

Helq, that the same value per square foot does not attach to 
small lots  fis  to a larger lot, and that apart from the market value of _ 
,the land the owners were entitled to an allowance for the-  corn-
pulsory taking; together with interest• from the date of expropriation. 

INFORMATION for the vesting of land and corn-, 
- 	pensation in an expropriation by the Crown. 

Tried before the Honourable Mr. Justice. Cassels, 
at St. John, N. B., September 24, 25, 19.7. 

Daniel Mullin, K.C., for plaintiff. 	, 

F. R. Taylor, K.Ç., and C. F. Sanford, for de-
fendants. 

CASSELS, J. (November 5, "1917) -delivered judg-
ment. • 

These four cases were tried together before the 
at Si John, it being 'agreed that the evidence ad- 
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duced should be treated as if adduced in each separ-
ate case, with the right to any of the parties to 
adduce any further evidence that would be applic-
able to the particular case. 

The informations were exhibited to have it de-
clared that certain lands in the City of St. John 
fronting on Prince William Street, and running 
through to what is called St. John or Water Street, 
are vested in His Majesty the King, and to have the 
compensation for these lands ascertained. The 
lands are expropriated for public works, namely, 
the erection of an elevator in the City of St. John. 

I will have to deal separately with each case, but 
before doing so may mention some facts which are 
common to all of the four cases. 

Exhibit No. 1 in the case of The King v. Vassie 
shows the different properties in question. Lot No. 
1 is the property of Vassie & Co. The Allison lot 
on the same plan is lot No. 6, which is marked on the 
plan "The Salvation Army." The Prudential Co. 
lots are lots 3 and 5 on the plan—and Petrie lot is 
marked 8 on plan. All of these properties are un-
questionably excellent warehouse sites, if there are 
warehouses to be erected on them. 

Th evidence of all the witnesses agrees that 
Prince William Street is one of the best streets in 
the City of St. John. On the east side of this street 
is erected the post-office and a large number of other 
public buildings, banks, etc. On the west side of the 
street and fronting on the street, all of these lots, 
from 1 to 8 inclusive, is vacant property (with the 
exception of one or two sheds) having no buildings 
on them. 

1917 

Tim KING 
v. 

VASSIE & Co.; 
ALLISON ; 

PauDENTIAz. 
TausT Co.; 

PETRIE MANU- 
FACTURING CO. 

Reasons for 
Judgment. 
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St. John Street or Water Street is considerably, 
	
1917  

below the level of Prince William Street, and is not THE KING 

VASSIE ~ CO. ~ far from'the water of the harbour of St. John. It ALLISON;  
PRUOSNTIAL 

is proved that having this difference in 'level' be- T~USTco.;  
U- 

tween Prince William Street and-Water   Street is ofj~ TACTU
PET&I

ERING 
MAN  

CO. 

'considerable advantage for the purposes 'of whole- Wee g 	p p 	 ~ Jitd~meas. 

sale warehouses, • All the properties in question 
have railway trackage, a matter of -considerable im- 
portance, for a warehouse property. 	• 

Prince William Street and Water Street are so 
situate that any person carrying on business on the 
sites in question would save considerably in the way 
of cartage from the proximity of these particular 
sites to the Custom House,' and also to the water- 

• front, and to the railways. The saving of haul be-
ing considerable both by reason of the distance 
saved and the hills which are avoided. 

I think it may be taken for granted, having regard 
to the evidence, such as that given by Senator 
Thorne, a very experienced and capable witness,. and 
also to evidence given by .other witnesses, that .it 
would be difficult- if not impossible to obtain in St. 
John in any other situation property equally adapt-
ed for the purpose of the erection of a wholesale 
warehouse and carrying. on the business thereon. 
Other properties might be obtained, but the most 
available sites are covered by buildings, unsuitable 
as a rule for warehouse purposes,—and to acquire 
such sites would necessarily involve considerable 
expenditure by reason of these buildings having to 
be torn down as useless for the purposes of a ware-
house business. On the other hand, the values of 
properties in the City of, St. John have been and • 
are extremely low compared to values in any other 

~ 
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19" 7 	city in the western part of Canada, such as Quebec, 
TNI KING Montreal, Toronto, Winnipeg, etc. These proper-

ties have for a great number of years been lying 
PRUDENTIAL 
TRUST CO.; idle and unoccupied, and with the exception of the 

PETRIE MANU- 
FACTURING CO. McClary Manufacturing Company, no warehouse

°VIU has been erected. 

Before dealing with the individual cases I may 
mention that in my opinion the same value per 
square foot does not attach to small lots as to a 
larger lot. Deal, for instance, with the Vassie & 
Co.'s lot. There is a frontage on Prince William 
Street of 150 feet, also a frontage on St. John or 
Water Street of 150 feet, with a depth.  of a little over 
91 feet. 

The Prudential Trust Co.'s property, lot No. 5, 
has a frontage of only 25 feet on Prince William 
Street, and 25 feet on St. John or Water Street. The 
Prudential Trust Co.'s lot, No. 3, has a frontage of 
50 feet on Prince William Street and on Water 
Street; the Allison lot has a frontage of 50 feet on 
both streets—and the Petrie lot 104 feet frontage on 
Prince William Street and on Water Street, with a 
depth of practically 93 feet. 

For certain classes of business the smaller lots 
may be all right, but for a large warehouse business 
as the Vassie & Company contemplate it would' be 
essential to have the larger lot. 

I mention' these facts because the Crown in mak-
ing their various tenders have tendered in each case 
at the rate of $1.50 per square foot, treating all the 
lots as of the same proportionate .value whether the 
lot in question contained a larger or a smaller front-
age. 
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Dealing first with the ease of The King v: Vassie' 1X7 
& Company, Limited:' 	 THE KttiG 

D. nssi & C o. This property, as I have stated, is lot No. 1 on the V  ALLIsgN; 
PatID i  CIAL.  

plan. It has' 	a frontage of 150' feet on Prince  WU.-  eZr Co:;, 
Pssa~a 9TAxv= 

ham Street, and' 	also the same' frontage on St. John PACTUg!NG Co: 

or Water Street... The depth is about 91 feet from Seng 

•Prince. William to St. John Street. The area of th'e 
property in question is 13,737 square feet. The ex-
,propriàtiori plan was registered on the 7th October, 
1916; .The' Crown tendered on the 8th March, 1917, 
$20;605.60 and interest at five per cent. from the 
date of ,the filing of the expropriation`. plan' to the 
date of the' tender, less, however, interest on' $15,00(3` - 
from the 1st August, 1917. On this date the Crown 
advanced on account the sum, of $15,000,' which 
amount with interest from the 1st August, 1917, has 
to be 'deducted from the amount allowed. ' The 
Crown also tendered an. additional slim of $200'with 
interest to the date of the tender as compensation. 
for certain shed's ,or buildings erected.  on the rand. 	. 

The amount tendered by the Crown is practically 
at the  raté  .of $1.50 per' square foot. No amount was 
allowed for the compulso1 r,' taking.,  

The defendants by their defence set up that they 
had carried on for years an extensive wholesale dry-
goods business, and' that the defendant purchased' 
the said lands for the special purpose of building 
thereon a building with offices, warehouse and .sam-
ple rooms, in` Which to carry on its said business,; 
and that. the situation of the said lands is especially ' 
adapted for the purposes of the defendant's busi-
ness; 

They further allege that they incurred consider-
able expense in having plans prepared for such of- ' 
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1917 	fices, sample rooms and warehouse by an architect 
THE KING in the City of Boston; also that it would be less ex- 
ALLISON;

o.;  pensive for the defendant to carry on its business 
PRUDENTIAL 
TRUST CO.; on the said lands than at the place where the said 

PETRIE MANU- 
FACTURING CO. business is now carried on. 
R
judgment.easons for 

	

	They claim the sum of $27,474 for the lands, and 
$500 for the sheds. 

The first witness called for the defence was. the 
Honourable Walter Edward Foster. He is the Vice-
President and General Manager of Vassie & Com-
pany, and I may say that Mr. Foster's evidence 
was given in a very fair manner, in respect to the 
claim put forward. During the progress of his ex-
amination I asked Mr. Taylor the *following ques-
tion: 

"Q. You claim peculiar damages. Is there any 
"issue between you and the Crown as to the value 
"of the land as land 

"Mr. Taylor: I think so, my Lord. 
"His LORDSHIP : The defence seems to set up spe-

"cial damages. 
"Mr. Taylor: We think there are special dam-

"ages. We think the land is worth at least the 
"amount we claim, as land, apart from the special 
"damages. 

"His LORDSHIP : You are only claiming the value 
"of the land apparently; you do not set up anything 
"special. 

"Mr. Taylor: We do not set up any special dam-
ages outside the value of the land." 
Then Mr. Taylor further states: 

"We are simply claiming what we asked the Gov. 
"ernment for the land. We told the Government 
"we would take that.  amount." 
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I allowed Mr. Taylor to . amend setting up the • 
1:917 

 

claim of the additional value to the defendants by T]E KING 
v. f VA55IL ÔL CQ.; reason of the adaptability of the premises for their ALL,gaN;  

PRUDENTIAL 
particular purposes, and a defence was filed claim TRUST Co.; 

P 	MANU- 

ing in addition to the sums claimed by their defence FACTORIN
ETRIEG  C0. 

the sum of $5,000. I thought that the defendants amentr 
should have the right to put forward any claims 	. 
which they considered they were legally entitled to.  
put forward, and counsel for the Crown did not op- 
pose such application. 

The defendant company purchased the land in ` 
January, 191?, for the sum of $15,000. This pur-
chase was from the City of St. John, who owned the.. 
land. I gather from the evidence that the city was 
willing to make their bargain with Mr.- Foster for 
the sale of this particular property to them at this 
price. of $15,000.. Probably the city would be.  .influ-
enced by the desirability of . having a warehouse 
erected upon this vacant property, and while the 
price was $15,000 in order to protect 'themselves, it 
being difficult to ascertain the real value, it was ar- 

• ranged that the'property should be put up for' sale 
at auction with this upset price of . $15,000—and 
after due advertisement • the sale took place, and 
there being no other 'bidders, it'was knocked down. 
to the defendants at this sum of $15,000. 

I hardly think that this particular sale should be. 
taken as the real test of its 'value. It is quite ap-
parent from the evidence that other bidders were 
deterred from bidding by reason .of the fact that 
they knew that the defendant company wanted the 
property. The evidence for instance of Mr. Bruce, 
a very satisfactory, witness, shows these facts. 

Mr. Foster, in his evidence, points out the parti- 
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1917 	cular value of this property for the purposes of 
Tag KING their business. There is no doubt that the defend-v. 

VAsslK o.; ant company intended to erect a large warehouse ALLrsox,; 
PRUDENTIAL 
TRUST co.; building on this particular piece of property. Plans 

PKTRIK MANU- 
FACTURING Co. were prepared for the erection of the buildings by 
letZtiaer an architect in Boston. These plans are filed as an 

exhibit in the case. Delays took place, as explained 
by Mr. Foster, when the breaking out of the war • 
on the 4th August, 1914, changed the whole aspect 
of affairs. The defendants prudently abandoned 
for the time the idea of erecting new buildings, not 
knowing what effect the war might have upon their 
business; and, I rather gather from what Mr. Fos-
ter states, that they probably have not reconsidered 
the question of building, and in the meantime on the 
date mentioned the expropriation plan was filed. 

Mr. Foster states that, in his opinion, the prop-
erty has not risen in the market since 1913. I asked 
him this question: 

"Q. You bought these lands in 1913? A. Yes. 
"Q. Has that property risen in the market since 

"1913? A. No, sir, I would not say so." 
Further on I asked him this question: 
"Q. The real question is, as between 1913 and 

"1916, has the property risen in value A. I would 
"not say that it has." 

—And he goes on to point out that the market 
• value could not be obtained. 

I think from the evidence of Mr. Thorne and Mr. 
Bruce and other witnesses, that there was a consid-
erable improvement in the value of property be-
tween the date of the purchase in January, 1913, and 
the fall of 1916, when the expropriation plan was 
filed. There had been considerable improvement in 
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the City of St. John generally. The harbour was 	1917  

being improved, and other additional works were in T$B K IfG 

contemplation. 	 VASSIE & CO.; 
ALLISON ; 

I gather that what Mr. Foster meant was that on 
PRUDENTIAL TaysT Co.;  

PETRIE MAxU- 
account of the war there would be great difficulty in PACTUAINO CO. 

Ilm selling the property,—not that property generally Judgment. 

had not increased in value between the two dates. 
• This I also think must be the view of those repre- 	' 

senting the Crown, because 'the tender in question 
is a very large advance upon the purchase price. 

The difficulty is to get evidence of what the market 
value is. It appears from the Crown's evidence that 
some of these other lots between Block 1. and Block 
8 had been acquired at the price of $1.50 per square 
foot. As I have said, if intervening lots were worth 
$1.50 a square foot, the value of lot 1 for the reasons 
I have stated is of greater .value. 

Mr. Foster stated that he was willing to band it 
over to the Crown for what he pàid with interest, 
pointing out, however,  that five or six per cent. in-
terest would not of course compensate him for the 
locking up of the capital. 

It is difficult to  arrive at an exact ' valuation of 
property of this nature, having regard ' to the fact 
of the effect of the war on realizing from real estate. 

The amount offered by the Crown does not include 
anything for compulsory taking. 

After the best consideration I can give to the case, 
I think if to the sum of $20,805.50 there is added 
the sum of $4,194.50 to cover any allowances for 
compulsory taking, and any other claims, such as. 
for the plans and special adaptability of the site; a 
fair result will be arrived at----and I allow this' 
amount with interest thereon from the date of the 

t . 
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1917 	expropriation up to the 1st August, 1917, at which 

The King v. Allison. 

It is needless to repeat what I have already stated 
in a general way. This property is No. 6, with a 
frontage of 50 feet on Prince William ,Street, and 
also 50 feet on St. John or Water Street. It has a. 
depth practically of 92 feet between these two 
streets. 

On this property there will have to be a certain 
amount of excavation. The date of the expropria-
tion is the same, the 7th October, 1916. The area of 
the property is 4,617 square feet. The Crown ten-
ders $7,225.50, made up as follows : The sum of $1.50 
per square foot for the land, and an additional sum 
of $300 as compensation for an easement and right 
of way and sewerage over an alleyway, making the 
total amount tendered $7,225.50. 

I think if there were added to this amount ten per 
cent. for compulsory taking, namely, $722.55,  the de-
fendant will be amply 'ompensated. 

I therefore give judgment for the amount of 
$7,948.05. The defendant is entitled to interest on 
this amount from the date of expropriation to the 
date of judgment. The defendant is also entitled 
to the costs of the action. 

The King v. Prudential Trust Company. 

In this case two properties are expropriated, 
namely, lot No. 3 and also lot No. 5. In respect to 

THE KING date the $15,000 was paid on account and must be 
VASSIE & CO.; 

AI.I.IsoM; credited, and interest on the balance would run to 
PRUDENTIAL 
TRUST CO.;  the date of the judgment. The defendants are enti- 

PETRIE MANU- 
FACTURING Co. tied to their costs of the action. 
Rowans for 
Judgment. 
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lot No. 3 there is an annual charge of $8 per annum 	1. 
payable to the City of St. John. This sum is pay- THE KING 

able in perpetuity. 	 VASSIE & Co.;
ALLISON; 

PRUDENTIAL 

I pointed out that I thought the city should be a 
TRUST PETRYE MANAâII. 

FACTURING CO. 

party to, the action, as their rights were expropriat-. Bess ns for 

ed as well as the rights of the Prudential Trust Co. aide''' 
The statement was made that an agreement had 
been come to whereby the city had released any 
rights they had in it for the sum of $300. This, how- , 
ever, apparently had'not been assented to by all the 
parties. Mr. Baxter, K.C., who is solicitor for 'the 
city, appeared in court, and agreed that the city 
should be added as a party defendant, and that  hé  
would file a short defence. Subsequently an agree-
ment was arrived at in court that the sum of $200 
should be deducted from the sum to be allowed to 
the Prudential Trust Co., and the judgment, in.. the 
case will have to direct that this $200 should be de-
ducted

L   
from the allowance and be paid over to the 

city in full of their rights in regard to this charge of 
$8 per annum,—and in drawing the judgment, care 
must be had to the fact that the rights of the city 
are also expropriated. 

There is also apparently a mortgage upon the 
property, and the mortgagee is not before the court.. 
It is stated by counsel that there will be no difficulty 
in arriving at the amount payable. This mortgage 
should also be provided for in the formal judgment. 

Lot No. 3 contains a frontage of `50 feet on Prince 
William Street and a similar frontage on St. John 
Street, with a depth practically of over 91 feet. • 

Lot No. 5 contains a frontage on Prince William 
Street, with the same frontage on St. John Street. 
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1917 	The tender of the Crown for lot No. 3, was 
THE RING $6,898.50 and for lot No. 5, $3,457.65. 

VA f  & Co.; 	I think that if to the amount tendered by the 1~LLISON ; 
PRUDENTIAL 
TRUST Co.; Crown there is added 10 per cent. for the compul- 

PErRIE MANU- 
FACTURING CO. sory taking, the defendants will be fully compen- 

BeaaonB for 
Judgment. sated. 

I would therefore allow the sum of $6,898.50 for 
the lot No. 3, less the sum of $200, the amount pay-
able to the City of • St. John, leaving the sum of 
$6,698.50, to which I would add 10 per cent., making 
$7,368.35. 

In regard to lot No. 5, to the sum tendered of 
$3,457.65 should be added 10 per cent., namely, 
$345.76, making in all the sum of $3,803.41. 

On these respective amounts interest should be 
• added from the date of the expropriation, namely, 

the 7th October, 1916, to the date of judgment. 
The defendants are also entitled to the costs of 

the action. There will be no costs to or against the 
City of St. John. 

The King v. The Petrie Manufacturing Co., Limited. 

This property is lot No. 8 on the plan. It contains -
â frontage on Prince William Street of about 104 
feet, also the same frontage on St. John Street, with 
a depth of about 93 feet. 

The Crown tendered the sum of $14,526.30, toge-
ther with an additional sum of $200 for the sheds 
situate on the property. The defendants claim the 
sum of $20,336.82 for the lands, and $800 for the 
sheds. 

In this case I would add to the amount tendered 
the sum of $1,000. I think the size of the lot makes 
it of more relative value than the smaller lots. I 
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would also add 10 per cent. on the total amount for «1ÿL  
the compulsory taking. This will make in all the THE!'" 

ASS IE & sum of $17,298.93, to which must be added interest. V 
 ALLISON;

Co.;  
from the date of the expropriation, namely, the 7th pRUDENT'AL TnusT Co.; 

PETRIE MANV- 

October, 1916, to judgment. The defendants will FACTORING CO. / 

for also be entitled to their costs of the action. 	u dgmennt. 

As I undertook at the trial to do, I have gone very 
carefully over all the evidence in these various 
cases, and after the best consideration I can give.  to 
the cases and with the knowledge I have of the prop-
erties in question, I have arrived at the conclusions 
stated above.. 

Judgment accordingly. 

Solicitor for plaintiff : Daniel Mullin. 

Solicitors for defendants : Barnhill, Ewing cê San- ' 
ford. 
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1917 HIS MAJESTY THE KING ON THE INFORMATION 

NOv.  12. 	OF THE ATTORNEY-GENERAL OF CANADA. 

PLAINTIFF, 

AND 

THOMAS NAGLE, 

DEFENDANT. 

Expropriation —Compensation—Gravel lands—Value. 

In an expropriation of gravel lands by the Crown, the basis of 
compensation is the true or fair market value of the property as a 
whole; the value to the owner, not the value to the Crown expro-
priating it is to be considered. The amount awarded may be allowed 
to go to a mortgagee. 

INFORMATION exhibited by His Majesty The 
King on the information of the Attorney-General of 
Canada, plaintiff, and one Thomas Nagle, defend-
ant, for the vesting of land expropriated by the 
Crown. 

Tried before the Honourable Mr. Justice Cassels, 
at St. John, N. B., September 26, 27, 1917. 

' 	Hanson, for plaintiff. 

H. O. McInerney, for defendant. 

CASSELS, J. (November 12, 1917) delivered judg-
ment. 

The information asks that certain lands expro-
priated by the Crown should be declared vested in 
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His Majesty The' King, and 'that the compensation • 1917 
 

for the lands should be ascertained and settled., 	
THE KING 

NAGLE. 

The lands in question comprise 59,680 acres.. The Reasons for 
expropriation plan was registered on the 8th May, Judgment. 

1916. On the 21st April, 1917, the Crown tendered 
the sum of $1,492 in full compensation for the lands 
taken and for all damages. 

The defendant by his defence claims the sum of 
$30,000. 

When the case came on for trial it appeared that 
the defendant Nagle was a mortgagee of the lands 
in question. One Joseph.  Bennett Hachey was in . 
reality the owner of the lands subject to the said 
mortgage.. By agreement Hachey was added as a 
defendant to the action, and Mr. McInerney ap-
peared for him as solicitor and counsel, and subse-
quently a defence was filed for Hachey. 

From the evidence of Mr. O'Dwyer it would ap-
pear that of the 60 acres expropriated by the Crown, 
about 32 acres were. composed of gravel. 

The Crown expropriated the lands in question for 
the purpose of obtaining gravel for use upon the In- 
tercolonial Railway. At the time of the expropria-
tion 

 
the pit had not been opened. It was after the 

expropriation that the railway opened the pit and 
took the gravel therefrom. 

It appears that the general manager of the rail-
way permitted Hachey to take certain carloads' of 
gravel; and, according to Mr. Hachey, the amount 
of gravel that he took has to be paid for by him to 
the railway, and it is not a matter in question before 
me. 
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There is no doubt that the gravel from the lands 
expropriated is gravel of a fine quality. This is 
conceded by all parties. 

It would also appear that there was considerable 
gravel upon the balance of the 105 acres not expro-
priated by the railway, and a claim is put forward 
upon the part of the defence for injury by the sever-
ance of the lands, the defendants claiming that they 
have no means of working the gravel pit on the land 
not taken. 

The lands in question, comprising 105 acres in lot 
No. 26, Block No. 36, South Gloucester Junction, 
were purchased by Hachey at public auction, and 
the Crown grant to him is dated the 12th February, 
1914. The price paid by him for the 105 acres was 
the sum of $525, or at the rate of five dollars per 
acre. 

The evidence given at the trial is of an unsatis-
factory nature. A great mass of it is as to the 
quantity of gravel contained in the lands expro-
priated, the various witnesses differing consider-
ably as to quantities. I had grave doubts at the trial 
as to the admissibility of this class of evidence. As 
I understand the law, what I have to ascertain is 
the true or fair market value of the property as a 
whole. I thought it better to allow the evidence, as 
it might • have some bearing on the intrinsic value 
if supplemented by evidence of the market value. 

In the case of The King v. Kendall (1) the learned 
Judge states "that the property in question must 
"be assessed at its market value in respect of the 
"best uses to which it can be put by the owner, 
"taking into consideration any prospective  capa- 

(1) 14 Can. Ex. 71 at 81, 8 D.L.R. 900 at 906. 

1917 

TIIE KING 
V. 

NAGLE. 

Reasons for 
Judgment. 

w 
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"bilities and any inherent value it may have: .One 	1 

-"must discard the idea of arriving at its value by THE KING 

AGLE 
v. 

"measuring every yard of sand and gravel on the N 
N. 

8eas3na:fOX 
"bar:" The learned Judge cites a decision of. the I:Zeent. 
Supreme Court of Massachusetts, namely, the case 
of Manning v. LOwell (1), and also some other cases, 
and rightly distinguishes the case of Burton v. The 
Queen (2), as this latter case was not an  expropria-  - 
tion of lands, but merely the taking of a certain quan- 
tity of gravel. The case of The King v. Kendall (3) 
was taken by way of appeal to the Supreme . Court s  
of Canada, and the judgment was sustained. . The 
decision in the Supreme Court has not been report 
ed, but I have had the benefit of a perusal ôf - the 
judgments. The reasons for judgment of Mr. Jus-, 
tice Idington, it seems to me, deals with the question 
in the way it was dealt with by the leàrned Judge' 
in ,the court below. The statement is as follows : 

."A mass of evidence was given relative to the 	!. 

"cubic contents of sand and gravel to be found 
"within the area in question and the market value 
"of such 'material. This sort of evidence might well 
"have some bearing upon the intrinsic value of the 
"property in question, but unless supplemented by 
"evidence of the true or fair market value of the 
"property as a whole must be held of little value 

• "for the reasons given by the learned trial'. judge:., 
"Of direct evidence of the latter kind little appears 
"in the case, and I cannot say that the amount ad- 
"judged is obviously erroneous." 

These remarks are very apposite to the case' be- 
fore me.  

(1) 173 Mass. 100. 	 (2) 1 Can. Ex. 87. 
(3) 14. Can. Ex. 71, 8 D.L.R. 900. 

• 
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A second proposition of law is one of consid-
erable importance in the present case. It is too well 
settled to need comment, that in dealing with the 
value of the lands in question, it is the value to the 
owner that has to be considered and not the value 
to the Crown expropriating it. 

The language in the reasons of the judges in the 
case of Sidney v. North Eastern Railway (1), has 
strong application to the facts of the present case. 
Curiously enough, in the Sidney case the decision 
in Cedars Rapids Power Co. v. Lacoste (2) was not 
referred to, although apparently decided before the 
decision in the Sidney case. 

The result of the evidence in the present case is 
that, outside of the Intercolonial Railway, there is 
no market for the gravel from the pit. in question 
except to a very trifling extent. 

Albert E. Trites, a witness examined by the plain-
tiff, is probably the one best qualified as a witness. 
He gave his evidence in a satisfactory manner. He 
is a railway contractor to a large extent, and has 
been such for over 40 years. He is asked: 

"Q. As such have you had considerable experi-
ence with gravel and gravel pits A. Yes. 
"Q. You know gravel pretty well as a result of 

"that long experience ?--A. I think so." 
He then goes on to explain how he was called 

upon .in the Crown Lands office in Fredericton, to 
report on certain lots. He then proceeds to give 
evidence in regard to the gravel pit in question, that 
is lot No. 26. He states, what is uncontradicted, 
that the gravel is all of a good quality. As I have 
mentioned before, the pit was opened by the rail- 

(1) [1914] 3 K.B. 629. 	(2) [1914] A.C. 569, 16 D.L.R. 168. 

1917 ..~.,~ 
Tae Kum 

V. 
NAGLE. 

Reasons for 
Judgment. 

• 
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was, after the expropriation. He places a value of 	1r.17-  
Tas  Ksxc $300 per acre upon the portion of the land expro- 	~. 

priated which contains gravel. On his cross-exami- 
N"

s 

 G . 

Bssoasfor 
nation he points out that in .placing this valuation Juaet. 
Upon the pit, he is placing a value on it to the rail- 
way and not to the owner. I quote some portions of 
his evidence : 

"Q. Upon what did you base your value of $250 - 
`per acre of ballast ground down; there, on 27, 

"and $300 on 26; how did you arrive at that 
"figure; how did you make that up? 

"A. My idea was that if anybody wanted it, it 
"would be worth that much money. 

"Q. To the person taking it?—A. To the person 
"taking it. 

"If the railway wants it you thought it .would • 
"be worth that much to the railway? 

"A. That was my idea. 

"Q. In other words, your value of $300 an acre 
"is based on .what yôu think it is worth to the 
"railway? 

"A. That is my idea. 
"Q.« If ' the railway was not a purchaser, Mr. 

"Tritest if there was no Intercolonial Railway to 
"sell it to—eliminate that for the time being—
"what would you say would be the market value 
"of that gravel land altogether, leaving ôut of 
"consideration the railway?—A. I could not say. 
"The demand would be very light for large quan-
"tities.  

"Q. The demand would be almost negligible, 
"would it not, as far as you are aware; can you 
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THE KING 
V. 

NAGL6. 

B.118011. for 
Judgment. 	i

vate use and the roads. 
"Q. That would be very small, would it not/ 
"A. It would not amount to any big quantities, 

"for the time being. 
"Q. I agree with that, that the railway is the 

"market for this ballast? 
"A. The railway is the big market. 
"4. And practically the sole market? 
"A. Largely the sole market. 
"Q. And it appears to have been the only mar- 

ket up to this year from what we have heard to- 
"day?—A. Yes. 

"Q. You know of no market outside of what has 
"been said to-day A. No. 

"Q. You would not say thére was a market to 
"haul that gravel to Moncton? 

"A. The distance would be against it. 
"Q. They get gravel a good deal nearer? 
"A. They get it nearer. 
"Q. This is about 120 miles from Moncton? 
"A. I think so. It is a long haul. 
"Q. So that your figure of $300 and $250 per 

"acre respectively was based on a value to the 
"railway? 

"A. Certainly. 

"Q. So you based it on Hachey's value to the 
"Intercolonial Railway î—A. Certainly. 
And further on he says : 

"Q. You knew no other market in 1916 for this 
"property except the Intèrcolonial Railway? 

"suggest any market for that ballast outside of 
"the railway? 

"A. Nothing further than what is used for pri- 
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"A. No . extended market. 	 1917 

THE KING,  

"Hrs LORDSHIP : No practical market'? f 	 NAGiE• 

"A. No practical market. 	 Bosoms for 

"Mr. Hanson: No commercial market? 

"A. No commercial market on a large scale." 
He -says farther.: 

"I think the demand for the gravel, outside .01 
"the railway, .would be for small quantities." 

Had there been other railways competitors with 
the Intercolonial ' Railway the case might be differ-
ent, but it is beyond question there was no other 
competitor. I think it is also evident there , was no.-
market for the gravel at Moncton. The expense :of 
the haul would be too great .to make it a commer-
cial venture, and as the evidence shows there are 
other quarries within a short distance frôm Monc 
ton containing all the gravel that could be required. 
For instance, the Anagance pit, etc. Mr. O'Dwyer in 
his evidence gives details of•,the various pits. 

Now we. have, as I have stated, the fact that the 
whole 105 acres were purchased by Hachéy in the 
fall of 1913 for the sum of five dollars an acre, viz., 
for $525. At the time of the' expropriation the lands 
were in the state in which they were at the time of 
the purchase. There had been no attempt to develop 
them. 

' 	A letter was produced purporting to be signed by 
one White and Robertson, containing an alleged of-
fer of $200 an acre. I do not think that this offer. 
was intended as a genuine offer. Hachey himself 
does not seem to treat the matter as if it was bona, 
fide. He is asked the questi in : 
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"Q. Was that a bona fide offer ?—A. It came in-
"directly to me. It did not come to me person-
"ally." 
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THE KING 
V. 

NAGLE. 

Bensons for 
Judgment. 

' "Q. As a matter of fact, did you regard this as 
"a serious offer ?—A. No, I don't know as I did." 
I think that if the defendant intended to seriously 

rely upon such an offer they should have called 
these two gentlemen. I have but little doubt that 
when Hachey purchased the lot in question he con-
templated that he would be able to sell it to the rail-
way, and had that in view when purchasing. 

On the best consideration I can give to the case 
and having regard to the law that governs, as I un-
derstand it, the offer of the Crown of $1,492 is more 
than ample' to compensate Mr. Hachey for the loss 
of the 60 acres and any damage on the severance. 

I think the tender of the Crown is ample, and 
that the amount tendered, together with interest up 
to the date of the tender from the time of expropria-
tion, is sufficient to cover all claims the defendant can 
reasonably have, including any allowance for com-
pulsory taking, and I think the Crown are entitled 
to their costs of the action, to be paid by the defend-
ants. 

The amount allowed should go to the mortgagee. 

Judgment accordingly. 

Solicitors for plaintiff : Slipp & Hanson. 

Solicitor for defendant : H. O. McInerney. 
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IN THE MATTER 'OF THE PETITION OF RIGHT OF 
	191,7 _ 

r 
	

Aug. 80. 

EDWARD MAXWELL, 

' 	SUPPLIANT, ' 

AND 

HIS MAJESTY THE .KING,- 

.RESPONDENT. 

Harbours—B. N. A. Act—Provincial  grant—Expropriation—Wharf- 
Compensation. 
,Bedford Basin, being a public harbour at the time of Confedera-

tion and the property of the Province of Nova Scotia, passed to the 
Dominion by virtue of the provisions of the British North America 
Act. A sûbsequent provincial grant of a water-lot thereon is there-
fore• void and confers no title. Fisheries Case [1898], A.C. 700; 
Attorney-General v. Ritchie (English Bay case), 52 Can. S.C.R,•  78, 
26 D.L.R. 51, followed; The King v. Bradburn, 14 Can. Ex. 419, re-
ferred to. 
• 2. Upon the facts established in 'evidence, there was no dispute 

that the suppliant was entitled to compensation for the expropriation 
of the wharf and for the deprivation of the right of way to and from 
the wharf, over the railway tracks. Held, that under the circum-
stances of the case, the suppliant was entitled to compensation for 
such expropriation and for the deprivation of the right of way; but 
the loss of business not attributable to the taking of the wharf, or the 
loss Of profits in connection with a business in anticipation but not 
actually embarked on, were not elements of compensation. 

PETITION OF RIGHT claiming compensation in 
an expropriation by the Crown. 

Tried before the Honourable Mr. Justice Cassels, 
at Halifax, N. S., September 21, 22, 30, 1916. 
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Lovett, K.C., and Barnhill, for suppliant. 
T. S. Rogers, S.C., for respondent. 

CASSELS, J. (August 30, 1917) delivered judgment. 

This is a petition of . right filed on behalf of Ed-
ward Maxwell claiming compensation for lands ex-
propriated by the Crown for the construction of 
works at Halifax in connection « with the Inter-
colonial Railway. The suppliant claims $150,000. 
His claim is of a three-fold character. 

First, for land expropriated bounded by high 
water mark on Bedford Basin. 

Second, for a water lot granted to him by the 
Crown represented by the Province of Nova Scotia 
dated 1st April, 1873. 

Third, for damages to his property to the west of 
the railway used by him for manufacturing pur-
poses and which, he alleges, is destroyed for such 
purposes by reason of his access to the water being 
cut off. 

A further claim is put forward, namely, that even 
if his title to the water lot is void, he had title to the 
wharf and a right-of-way over the railway to reach 
the wharf. 

By the defence the Crown admits the title of the 
suppliant to the land east of the railway bounded by 
the high water of Bedford Basin. As to the water 
lot, the contention of the Crown is thatBedfordBasin 
was at the date of the Cori f ederation Act, 29th March, 
1867, a public harbour and became the property of 
the Dominion, and that the grant of the water lot by 
the Province of Nova Scotia after Confederation is 
void. 

98 

1917 

MAXWELL 
V. 

THE Kiwo. 

Resume for 
Judgment. 
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The Crown offers the sum of $915.75 as full coin- 	191 7 

pensation. 	 MAXWELL v. 
While denying the title of the. suppliant .to the  TH$  R2'4.-  

water lot, included in" this tender of $915.75 is the 
 

Bensons ât
. 
 . 

value of the .wharf as estimated by the Crown valua-
tors. 

It becomes necessary to consider the question 
whether what is termed Bedford Basin was or was 

. not at the date of Confederation a public harbour.• 
If the answer is in 'the affirmative, then this public 
harbour became the property of the Dominion by 
virtue of the provisions of the British North America 
Act and the grant of the. water lot by the Province of 
Nova Scotia passed no title, and the suppliant would 
not be entitled to any compensation for the land 
comprised in this water lot except as to the wharf, ., 
title to which may have been acquired otherwise 
than by this grant. This question I will deal with 
later. 	 . 

What constitutes a public harbour in contempla-
tion of the Confederation Act is a question of . diffi-
culty: I had occasion to consider the question. in the 
case of The King v. Bradburn , (1). On appeal to, 
the Supreme Court 'of Canada this case was affirmed. 
I do not think the judgment of the Supreme Court 
is reported. It was necessary to pass upon this 	• 
point as it affected the question of compensation. 

In a later case of Attorney-General, of Canada v. 
• Ritchie Contracting and Supply Co (2), the question 

has been elaborately discussed by the learned judges 
of the Supreme Court. This case is inscribed for 
hearing before the Board of the Privy Council, and 
possibly some more light may be thrown on the sub- 

(1) 14 Can. Ex. 419 at p. 429. 
(2) 52 Can. S.C.R. 78; 26 D.L.R., 51. 



100 	 EXCHEQUER COURT REPORTS. [VOL. XVII. 

1917 	ject. The decision of the Supreme Court, I think, 
MAXWELL makes two points clear. First, to be a public har- t'. 
THEKING. bour under the provisions of the Confederation Act Reasons for 
Judgment. it must have been a public harbour at the time of the 

enactment, and second, that a potential harbour, not 
a harbour at the date of the Confederation Act, but 
subsequently becoming a public harbour, is not cov-
ered by the statute. 

In the case of Attorney-General of Canada v. Rit-
chie Contracting and Supply Co. (supra) the courts 
were dealing with English Bay outside of Vancou-
ver Harbour. There is no similarity between Eng- 
lish Bay and Bedford Basin. At the time of the 
passing of the Confederation Act, according to the 
views of the Judges who gave reasons in that case, 
English Bay was in no sense a public harbour. It was 
nearly unknown and practically could at the outside 
be merely termed a haven or harbour of refuge. It 
had already been decided by the Supreme Court in 
The King v. Bradburn (supra) that a mere haven 
could not be considered a public harbour within the 
meaning of the statute. 

The able argument of Mr. Newcombe, that poten-
tial harbours .subsequently became public harbours 
and passed to the Dominion, was not given effect to. 
To anyone who personally knows Halifax and Bed-
ford Basin, -and I imagine most of those who may 
read these reasons are in that class,—if not the 
charts will explain—it is apparent that in no sense 
of the word could Bedford Basin be termed a haven 
or harbour of refuge. It is a completely land-locked 
bay—the only entrance thereto being through what 
is termed "The Narrows," a continuation of "Hali-
fax Harbour." If Halifax Harbour were held not to 
include The Narrows or Bedford Basin, it would 
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seem rather an anomaly to have a.harbour of *refuge. ~g,? 
or haven into which'véssels could take refuge from • Mery  e" 
their anchorage in Halifax Harbour. 	 Tun KING. 

a 	Reasons for 
It is admitted by counsel for the Crown and for wadi'!*• 

the' suppliant,. both of whom have devoted a. great .  ' 
deal of time to investigation, that "no records are 
"in existence either before or after Confederation 
"chewing • the geographical limits of the harbour as 
"such by statute or any other way, shape or form." 

The distance from "The Narrows" to Bedford; at. 
the head • of the Basin is said to be four miles. In 
considering the question I think too much stress 
must not be laid on the words uséd as .denoting the 
name of the harbour. For instance, on a map to 
which "I will refer; • the words "Halifax Harbour!' 

. are written and the words "North-West Arm;" but 
there is no contèntion that the North-West; Arm is 
'not part ,of Halifax Harbour: Also in  respect Of'.  
Dartmouth. Why should Dartmouth not have its 
harbour termed Dartmouth Harbour? As 'Stated, 
there is no delimitation of the boundaries of Halifax  
Harbour, but it is beyond question that Halifax Har- 
bour includes Dartmouth Harbour. _I mention 'these 
facts, as I. think .too much stress' may be laid on the 
fact that in the maps the terms "Bedford Basin", 
or "Bedford Bay" are used. - None the less, it may 
be the harbour of Halifax. 

•  

It is conceded by counsel for the suppliant that. 
"this is a" basin in which from the time it .was first 

`settled the warships and other ships went in and . 
`anchored, and to that extent I am perfectly sàtis-

4 `fi'èd," says counsel. There can be no " question as 
to this. For over a century the warships of Great . 
Britain used Bedford Basin as the inner harbour of 
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Judgment. miral's flagship was usually anchored in the basin 

at Birch Cove. At the head of the basin was Sack-
ville Fort, erected and garrisoned and armed by the 
British. At Bedford as far back and further than 
living memory was a wharf, grist mill and other in-
dustries, and vessels plied in and out. Along the 
west shore of the basin were numerous wharves, to 
which vessels would take cargoes, such as hemlock, 
etc. Boats would go for pleasure parties, and so on. 

If each of these different factors were looked 
upon separately, possibly it would not amount to 
strong evidence of Bedford Basin being considered 
a public harbour within the definition of the Fish-
eries case, but they must be taken collectively and 
consideration be given to the fact that fifty years 
have elapsed. 

Considering the importance of Halifax Harbour 
to the Imperial authorities, I think the DesBarres 
report throws a strong light on the question. A 
printed copy of this document was discovered by the 
officers of the Archives Department of Canada as a 
result of careful enquiry. By the consent of counsel 
for both parties it has been marked Exhibit "V" 
in this case. It is entitled: 

"Nautical Remarks and Observations on the 
Coasts and Harbours of Nova Scotia; Surveyed 
pursuant to Orders from the Right Honourable 
the Lords Commissioners of the Admiralty, for 
the use of the Royal Navy of Great Britain, by 
J. F. W. DesBarres, Esq., 1778." 
He describes Halifax Harbour, otherwise called 

Chebucto. He gives directions how to approach the 

1917 Halifax. Navy Island, situate in the basin, was the 
MAXw~LS. property of the British Admiralty. The Duke of V. 
Tun KING. Kent's house was situated on the basin. The Ad- 
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harbour from the east. He described Bedford Basin 	1817 

"at the head of Halifax Harbour" and "Sackville . MAxv EW.. 

River" at the head of Bedford Basin in the Har- THE  x'Nc' 

bour of Halifax. 	 judgment= 

' This report differs from a mere statement of 
someone who may have described it as suitable for 
a harbour. It is official. 

If the views of Robinson and Rispin—two visitors 
from England in 1774—are of any importance, they; 
will be found in Exhibit "T," in which it is stated 
that Fort Sackville is distant from Halifax about 12 
(sic) miles, situate Upon a navigable river that 
empties itself- into Halifax Bay. ' This document, as 
well as the' following extracts from "A brief de-• 
"scription 'of Nova Scotia, etc., by Anthony Lock- 

wood, Professor of Hydrography, Assistant Sur- 
veyor-General of the Province of Nova Scotia and 

"Cape Breton—London, 1818," were furnished by 
the Archives Department. He describes 'the Har-
bour of Halifax - as about .sixteen miles in length, 
"terminating in a beautiful sheet of ,water called 
Bedford Basin, within which are ten square. miles 
of safe anchorage." - 

In his "directions for the harbour" he states: 
"From Georges Island to the confluence of Sack-

"ville  River with Bedford Basin a distance of seven 
"miles, there is not a single obstruction." 

The' sailing directions published by James Imray 
& Son, 1855, treats Bedford Basin as part of Halifax • 
Harbour. 

Thomas C. Haliburton (Sam Slick); in his history ' 
of Nova Scotia, 1829, treats Bedford Basin as, part 
of Halifax Harbour. 

It has to be kept in mind that in dealing with'this 
question of whether Bedford Basin was a public 
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1917 	harbour at the time of Confederation the Court has 
MAXWELL no records of an official kind delimiting the boun- 
TH$ KING. 

daries of the harbour and must arrive at the result 
Reasons for 
Judgment. from the best evidence obtainable. 

I have no hesitation in coming to the conclusion, 
bearing in view the reasons in the Fisheries case 
(1) and the English Bay case (2) that at the time 
of Confederation, Bedford Basin was a public har-
bour, the property of the Province of Nova Scotia 
and passed to the Dominion by the provisions of the 
British North America Act. 

I think the grant of the Crown, as representing 
the Province of Nova Scotia, of the water lot was 
void and gave no title. 

The next question to be determined is the right 
to the wharf. 

It is not an important question so far as the ac-
tual value of this wharf is concerned, as the Crown 
has offered what I consider the full value. Mr. 
Clarke in his evidence shews that $800 and ten per 
centum added was allowed for the wharf. Mr. 
Clarke and his associates, however, did not take into 
account any damages that the suppliant might suffer 
in respect to his property and business, which prop-
erty has not been expropriated, and having regard 
to this branch of the suppliant's claim, it becomes 
important to consider his legal right to the wharf 
and the approach thereto across the railway tracks. 

The evidence and documents show that as far 
back as 1819 the property had been in use as a tan-
nery. The wharf in question, although possibly 
not as long a wharf as at the time of the expropria-
tion, was then in existence and a road went down to 

(1) [1898] A.C. 700. 	(2) 52 Can. S.C.R. 78; 26 D.L.R. 51. 
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the wharf. The wharf was used for the unloading of 	1  
hemlock logs, the bark from which was used for niAXwEL. 

tanning. 	 THE KniG', 
Reasons for 

Apparently from • tune to time the wharf would :"""' 
be .partially destroyed.  `and repaired.. In 1850, ac-
cording to , the witness Geiser, who worked on the 
railway, the Nova Scotia Railway, now the Inter-
colonial' Railway, was constructed. Counsel place 

. the date as of 1854, probably the date of completion 
of the railway. It is not material. Access to the 
wharf would have been cut off by the railway. 

Mr. 'Rogers argues and the defence sets up that 
at this time any damage by reason of severance was 
compensated for by the railway. I do not think this 
contention well founded. While perhaps not legally 
compellable, the railway did in fact give a crossing 
over their tracks so as to provide access to the 
wharf.' ,This crossing was planked between the 
rails during the summer months, the planks being, 
removed during the winter, the wharf not being 
then used. The crossing was guarded by a gate. 
According to Geiser, the tannery ceased to be oper- 

• ated twenty-five, or thirty years from 1916, about 
1891 or 1886. According to Geiser, a siding was put 
in for the use of the tannery. The plan Exhibit 4, 
.tracing of .Nova Scotia Railway, 29th April, .1854, 
shows Henry Stetson's land and apparently the 	f 

wharf and road across the railway tracks. Exhibit 
.No. 8,' a grant from the Crown of the water lot, 19th 
August,. 1881, shows the wharf and apparently the.'  
crossing. over the railway. Exhibit .No.. 10, a plan. 
from. the Department of Çrown Lanes, 28th `Sep-
tember, 1906, also shows the wharf. According .to 

• the evidence of the witness Renner, an addition, of 
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1917 	twenty to twenty-five feet in length was added to 
MAxvwE.LL the wharf about thirty years ago. The evidence is. 
THE KING. very indefinite, probably necessarily so from the 

Reasons 
 nt.  lapse of time. It might be material if the question 

of sixty years' title arises, but immaterial practi- 
cally in this case, as the Crown has tendered com- 
pensation for the whole wharf. 

• Exhibit No. 10 referred to is a plan from the De-
partment of Crown Lands, Halifax, 28th September, 
1906. This plan shews the property as used for the 
crushing of rock and as it was when Maxwell pur-
chased. I will have to refer to it later. The title, 
as admitted, is a continuous title from 1819. While 
at times the wharf was not used when the property 
was idle, it was held and owned. (if there was title) 
by the legal owners of what was called the tannery 
property. There was no actual interference with 
navigation, nor was any objection to the wharf being 
erected on the foreshore and beyond low water mark 
ever made by the Crown, and the very object of the 
present proceeding is to expropriate for the pur-
pose of filling up the place where the wharf was. 

Tweedie v. The King (1) and Booth v. Ratté (2), 
the citation from which in the reasons of Sir Louis 
Davies, at page 205 of the Tweedie case, may be re-
ferred to. Also Hamilton v. The King (3). Attor-
ney-General of Southern Nigeria v. Holt & Co. (4), 
may be referred to, in which case an irrevocable 
license from the Crown was presumed. 

After the best consideration I can give to the case 
I am of the opinion that in considering the ,question 
of the compensation payable to the suppliant, he 

(1) 52 Can. S.C.R. 197, 27 D.L.R. 53. 
(2) 15 App.  Cas.  188. 
(3) 54 Can. S.C.R. 331, 35 D.L.R. 226. 
(4) [19151 A.C. 599. 

i 
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should be considered as the owner of the wharf,,•with 	1  
the right-of-way over the railway for access to and MAxvELL 

from his premises west of the railway and from •and THE KING. 

to the wharf. I do not agree with Mr. Lovett's con- 	sentf 
tention that the . wharf and right-of-way could be 

'leased or sold to McCormack for the use of his com- 
pany. 

The right-of-way across the railway is, I think, 
limited :to the owners of what was known as the 
tannery property. 

The question "of the amount of compensation 
.is difficult to arrive. at.. The suppliant has put f or-
ward a ridiculous claim by his petition, in which he • 
claims $150,000. I am informed that this claim was 
subsequently modified, to what extent I do not know. • 
As far as his business of selling crushed stone is 
concerned, he is not damnified at all. Exhibit No. 
10, the map of 28th September, 1906, shows the two • 
quarries=stone crushers, etc., and a loading,  plat-
form. The suppliant admits that the crushed stone 
was all marketed by 'rail and teams and the taking 
of the wharf in no way affects this business. • He •has 
since  the expropriation rented the property. to one 
Henninger at a rental of $1,000 a year for two years 
with a right of renewal. 

In regard to his claim for anticipated loss of • pro-
fits by reason of his being prevented from prose- 

• cuting a business of making cement and chimney 
moulds, the method adopted by the suppliant in pre-
senting this claim is in my opinion entirely errone-
ous. He had not embarked in this business. He en-
deavours to show that by a certain expenditure of 
money, a business could be built up which would " 
yield him an annual return of so many .thousands" 
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1917 	of dollars per annum, and from this hypothetical 
MAXWELL conjecture of profits to be realized from the opera- v. 
THE KING. tion of this conjectural business he deduces this ab- 

Reasons
ent  
for J . surd value of $150,000. This method of arriving at 

the value is expressly negatived in the judgment of 
the Lords of the Privy Council in Pastoral Finance 
Association v. The Minister (1), and by the judg-
ment of the Supreme Court in Lake Erie & Northern 
Railway Co. v. Schooley (2). 

On the evidence before me it is very difficult to 
arrive at any satisfactory result. The claim put 
forward is one not in my opinion meritorious. The 
Crown valuators allowed nothing . for this claim, 
not taking into account any damage the suppliant 
might be entitled to by reason of the depreciation 
of the value to the suppliant of the property as a 
whole. Some damage has no doubt resulted. 

I think if in addition to the sum allowed two thou-
sand dollars is added, the suppliant will be fairly 
compensated. 

Judgment will issue for $2,915.75 and interest 
from the date of the expropriation. As both parties 
have succeeded on different issues and considering 
the 'claim put forward, no costs should be awarded 
to either party. 

Judgment accordingly. 

Solicitor for suppliant : J. S. Roper. 

Solicitors for respondent : Henry, Rogers, Harris  ce  
Stewart. 

(1) [1914] A.C. 1083. 
(2) 58 Can. S.C.R. 416, 80 D.L.R. 289. 
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ÀND  

HIS MAJESTY :THE KING, ON THE INFORMATION 

OF THE ATTORNEY-GENERAL' OF  CANADA, 

1918 

Jan. 22. 

PLAINTIFF; 

LUMBIA; 

BERT PA  
NEY-GENE 

RO 	TERSON RITHET AND THE ATTOR-. 

RAL OF. THE PROVINCE .OF BRITISH ''CO- 

DEFENDANTS. 

Constitutional daze—Companies—Bona vacantia---Rights of Province • 
and Dominion—B. N.- A. Act. 
The right of bona,vacantia, as regards the 'assets of a defunct 

English corporation, forxnerlÿ carrying on business in British Çolum-
bia, is vested in the Dominion and does not pass to the province as . 
"revenues" or "royalties" under secs. 101, and 109 of , the British 
North Ainerica Act. 

•
I NFORMATION for the recovery of assets of a ~ 

k - 	• 	 . - 	3 , 	„ . 	c 

.defunct .corporation: 

Case ' argued at Ottawa, March 28, 1917, before 
the Honourable Mr. Justice Cassels: ,r 

E. L. Newcombe, K:C., and C. P. ,Plaxton, for 
plaintiff. • 	

t. 
• r 

J. A.'Ritchie, for defendant. • . 

C4SSELS, J. ,(January; . 22, 1918) delivered judg-
ment. E 

An information exhibited by His Majesty the 
King,•on'the information of the Attorney-General of. 

1 
, 
	 ' 

• 
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19 ig Canada, against Robert Paterson Rithet and the 
T8n nxlzG Attorney-General of the Province of British Colum- . -RITaxT. 	bia. The facts are not in dispute. 

It appears that a company called the Colonial 
Trust Corporation, Limited, was incorporated in 
England in the year 1871, empowered to carry on 
business . in the Province of British Columbia. The 
company went into liquidation, and by an order of 
the English court, one Charles Fitch Kemp became 
the sole liquidator of the said corporation. 

By an order of the English court, Charles Fitch 
Kemp, who was then the sole liquidator of the cor-
poration, was authorized to appoint the defendant 
Rithet as his attorney, and a power of attorney 
dated December 24th, 1879, was executed in his 
favour by the Colonial Trust Corporation, Limited, 
and Charles Fitch Kemp, the sole liquidator, em-
powering Rithet to get in and take possession of all 
the property, assets and effects of the corporation 
in the Province of British Columbia. 

It, appears that the defendant Rithet acting in 
pursuance of his powers from time to time recov-
ered and dealt with the assets of the corporation 
and accounted for the proceeds realized therefrom 
to the said Kemp as liquidator of the corporation. 

The Colonial Trust Corporation was finally  dis- 
` 	solved on October 7th, 1904. 

The statutes relating to the dissolution of com-
panies are: 43 Vict., Cap. 19 (1880), and 53-54 Vict., 
Cap. 62 (1890). These statutes are to be found in 
Lindley's Law of Companies (1). 

The exhibits filed show compliance with the pro-
visions of the statutes. 

(1) 6th ed., Vol. 2, at pp. 1360 and 1870. 

Reasons for 
Judgment. 
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It appears that Kemp, the sole liquidator, died;,  ' 19E 
and on January 4th, 1911, the company having been `  TU  .I  G, 

. 	dissolved, and Kemp being dead, Rithet held' in -his Rinurr. 

hands the proceeds , of assets realized by him, Reacteenfr 
amounting to the sum of $7,215.04. The information 

• alleges that these moneys are still in the hands of 
Rithet. 	 . 

By his defence, Rithet brings into court the sum. 
of $7,131.44, claiming to have paid a certain small 
amount for legal expenses and advice; and Rithet, 
by his defence; asked to be paid the costs incurred 
by him. 

Tlie claim of the plaintiff is thus stated in the 
information:  

"4 The Attorney-General of Canada, on behalf 
"of of His Majesty the King, claims that from the 
"time of the final dissolution of the said corpora- 
"tion, the said moneys in the hands of the defend-
"ant Rithet became and were bona vacantia, and 
"under and by ' virtue of the provisions of the , 
"British North America Act, vested in His Maj- 

esty in the right of the Dominion of Canada, or 
"to which His Majesty in the right aforesaid was 
"and is entitled, and that the said moneys are 
"held by the defendant Rithet as money, had and 
"received by him to the use of His Majesty in the 

, "right of. the Dominion aforesaid." 

The defendant, the Attorney-General of the Prov-
ince of British Columbia, sets out in his defence, . as 
follows: 

"2. As to the allegations. set out in paragraph 
"4 of said information the defendant, while ad-
"mitt'ing' that the moneys in the hands of the de-
"fendant  Robert Paterson Rithet became and 

E 1 
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"were bona vacantia, as therein alleged, denies 
"that the same vested in His Majesty in right of 
"the Dominion of Canada, "or are moneys to which 
"His Majesty in such right was or is entitled, or 
"that said moneys are held by the defendant 
"Rithet as money had and received by him to the 
"use of His Majesty in said right, or are moneys 
"held by the said defendant in trust for His 
"Majesty in said right, as therein alleged." 

"3. The defendant, the Attorney-General of the 
"Province of British Columbia, admits the alle-
'gations set out in paragraph 5 of said informa- 

tion and says, as the fact is, that upon the final 
"dissolution of the Colonial Trust Corporation, 
"Limited, the said moneys in the hands of the 
"defendant Rithet became bona vacantia, and as 
"such vested in the Crown in right of the 
"Province of British Columbia, and the defend-
"ant asks that upon the trial of this action it may 
"be so adjudged and declared." 

The case was argued before me, the facts being 
admitted. Formal proofs of the incorporation of 
the company, the appointment of a liquidator, the 
winding-up of the company, the dissolution of the 
company, and the formal compliance with the vari-
ous statutes in force relating to the company were 
adduced. 

The case was very ably argued by counsel on both 
sides. Subsequently to the hearing, able arguments 
in writing wére handed in for my consideration 
covering every point that counsel could possibly 
raise in regard to the question. 

At the hearing it was again conceded by counsel 
for both parties that the moneys in question should 

1918 

THE KING 
v. 

RIT{UET. 

Bensons for 
Judgment. 
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be treated as bona vacantia, and I_ am relieved .from ' • 1918  

any necessity ,of considering the question . whether ' THE U. KING 

RITHET. 
or not there is any doubt as to this proposition. ï Re,aon@ for 
assume in dealing with the case that the moneys in Judgment. 

question are bona vacantia, the only question arising 
being whether these moneys belong to the Crown as 
represented by. the Dominion, 'or whether the 
moneys belong to the Crown, as represented by the 
Province of British Columbia. 

The question practically resolves itself, into,  thé  
proper construction to be placed upon the British 
North America Act, and mainly turns upon the con-
struction to be placed upon sections '102 and 109. I 
think there is no doubt but that British . Columbia is 
under the provisions of this statute. In what is 
called the Precious Metals case (1) Lord Watson 
refers to the admission of British Columbia into 
and forming part of the Dominion of Canada. 

In the brief furnished me by the, counsel for  thé  
plaintiff there is an account of the constitutional his-,  
tory  of the colony of British Columbia, which as it 
is of interest I insert in full. 

"1821.—By an Imperial, Act of this year the Hud- 
• "son's Bay Company was given a monopoly of , 

"trade in the territory east and west of the Rocky 
"Mountains not included in the charter granted in 
"1670 to Prince Rupert and, his associates. Under 
"this Act civil and criminal matters came under the 
"jurisdiction of 'the courts of judicature of Upper 
"and Lower Canada (2) . 

(1) Attorney-General of British Columbia 	Attorney-Generâi of 
Canada, 14 App.  Cas.  295 at 299. 

(2) Short & Doughty's Canada and its Provinces, Vol. 21, pp. 62. 68. , 
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1 	"1838.—The license of the Hudson's Bay Cora- 
THE KING 

"pany was extended this year for a further period v. 
Rlrssr. 	"of 20 years (1). 

Bosom for 
Judgment. 	"1849.—By an Imperial Act of this year Van- 

"couver  Island was constituted a colony. Richard 
"Blanshard was appointed Governor with the usual 

	

"power to appoint a Council to aid him in his ad- 	. 
"ministration. This Act repealed the previous Act 
"extending the jurisdiction of the courts of justice in 
"the provinces of Tipper and Lower Canada in civil 
"and criminal matters, and also a subsequent Act 
"regulating the fur trade and establishing crim- 

inal and civil jurisdiction within certain parts of 
"North America, so far as these Acts related to the 
"Island of Vancouver ; and made it lawful for His 
"Majesty to provide in that colony for the adminis-
"tration of justice, for the constitution of courts, 
"and appointment of judges. Governor Blanshard 
"found the affairs of the Island so inconsiderable 
"that he declined to give effect to his instructions 
"to establish a representative government. He 
"tendered his resignation in 1850, but before the 
"acceptance of the same reached him, he, in August, 
"1851, nominated a Legislative Assembly to assist 
"him in administering the affairs of the colony (2). 

"1856.—By a proclamation issued this year by 
"Governor Douglas (who succeeded Governor Blan-
"shard), in pursurance of his instructions, the Gov- 

ernment of the Island was changed, provision be- 
ing made ' for administering the affairs of the 

"Island by *a Governor by and with the advice of an 
"elective Legislative Council. 

(1) Short & Doughty's Canada and its Provinces, vol. 21, pp. 79, 80. 
(2) Short & Doughty's Canada and its Provinces, Vol. 21, p. 89. 
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"1858.—The license of the Hudson's Bay Com- 	1918  
"pally over the mainland . was revoked, and by Im- THE q ING 

"perial Act, 21 and 22 Vict., c. 99, it was organized 	-- T. 
r 

 

"as a Crown colony (1). . 	
sessun, 
Juàgntent. 

"Her Majesty by Order-in-Council appointed Sir 
"James Douglas, who -was Governor of the Colony . 
"of Vancouver Island, also Governor of the Colony 
"of British Columbia. By his commission he was 
"authorized to make laws, institutions and ordi- 
"nances for the peace, order and good government 
"of British Columbia by proclamation issued under 
"the public seal of the colony. Her Majesty was 
"authorized to empower, by Order-in-Council, the 
"Governor to institute a Legislature consisting of 
"a Governor and Council, or a Council and Assem-
"bly, to be composed of such and so many'persons; 
"to be appointed or .elected in such manner and for 
"such periods and «subject to such regulations as to 
"Her Majesty might seem expedient. Power was 
"given.  to annex  Vancouver Island on receiving an 
"address from the two Houses of the Island Legis- 

lature. By a proclamation issued by the Governor 
"on the 19th of November, 1858, the English civil 
"and criminal law as it existed at that date was de-
"dared to be in force in the colony. 

"1863.—By an Order-in-Council this year a 
"change was made iii the constitution of the colony 
``of British Columbia, it being provided that the 
"legislative authority of - the colony should  be vested 
"in the Governor with the advice and consent of the 
"Legislative Council. (2) . 

(1) Short & Doughty's Canada and its Provinces, Vol. 21, pp. 126, 
127. 

(2) Short and Doughty's Canada and its Provinces, Vol. 21, p. 164 
et seq. 
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Y 	"1866.—By a proclamation of the Governor dated 
THE  x1" "17th November, 1866, an Imperial Act, 29 and 30 
RYTY{ET. 	

< < Viet., c. 67, providing for the union of the Colony 
Reasons tor 

"of Vancouver Island and the Colony of British 
"Columbia, was declared to be in force, the two 
"colonies being united under the single title of Bri-
"tish Columbia. On the union taking effect, the form 
"of government existing in Vancouver Island as a 
"separate colony ceased, and the power and author- 

ity of the executive government and of the legis-
"lature existing in British Columbia extended to 
"and over Vancouver Island. 

"1867.—The effect of the proclamation declaring 
"the English civil and criminal law as it existed on 
"19th November, 1858, to be in force in British Co- 

lumbia was modified by an ordinance of March 
"6th, 1867, which enacted that the English law as it 
"existed on November 19th, 1858, should apply, 'so 
"far as the same are riot from local circumstances 
"inapplicable.' See R.S. B.C. 1871, No. 70. 

"1870.—By Article 14 of the proposed, terms of 
"union of the Colony of British Columbia with the 
"Dominion of Canada, dated July 7th, 1870, it was 
"declared that the constitution of the executive au- 

thority of the Legislature of British Columbia 
"should, subject to the provisions of the British 
"North America Act, continue until altered; but 
"this article stated an intention of the Governor of 
"British Columbia to amend the existing constitu- 

tion so that the majority of the members of the 
"Legislative Council should be elective. By an Or-
"der-in-Council passed on August 9th, 1870, it was 
"provided that the Legislative Council should 
"thereafter consist of nine elective and six appoint- 
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"ed members. The election of- these nine popular • 1918 
8 Y 

"memberrs took place in November, 1870, and the TRE  x1'49  

"first meeting of this quasi-representative body was - RITn". 

"held on January 5th, 1871. 	
Baboons t 
Judgmennt.. 

"1871:—By an Act entitled the Civil List Act,, 
"1871, enacted by. the Governor of British Colum- 

bia with the advice and consent of the Legislative . . 
"Council on March 27th, 1871, after reciting that, 
"it is desirable that a permanent Civil List should 
"be established by law, provision was made for . 
"an annual appropriation of $78,346.25 out of the • 
"general revenue of the colony to Her Majesty, her 
"heirs, and successors, for the purpose of defraying 
"the expenses of various public services enumerat-
"ed in the schedule to the Act. It was provided, 
"however, that the Act should not come into opera-
" tion until it had received Her Majesty's assent 
"and such assent had been proclaimed in the colony. 
` This Act was repealed by an Act_ of the Provincial 

"Legislative Assembly in 1872. 

"1871.—By an Act passed on 14th February of ' 
"this year a Legislative Assembly of twenty-five 
"members, thirteen elected by , the mainland and 
"twelve by the Island constituencies, was . substi- ' 
"tuted for the Legislative Council. The operation 
"of the Act was suspended until Her Majesty.  should 
`.` assent thereto and fix a date for its coming into 
"force. .By a proclamation of June 26th, 1871, Gov- 
"ernor Musgrave declared that the Act should come , 
"into' operation on July 19th, 1871, the day prior to 
"the entry of British Columbia into the Dominion. 

"For the purpose of the Colonial Laws Validity 
"Act, 1865, 28 and 29 Wet., c. 63, which regulates 
"the powers of colonial representative legislatures, 
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"the term `representative legislature' signifies any 
"colonial legislature which shall comprise a legis-
"lative body of which one-half are elected by the in-
"habitants of the colony (sec. 1). 

In the Mercer case (1) the late Sir William  Rit-
"chie,  C.J., elaborately explained the laws as af-

fecting escheats in the Province of New Bruns-
"wick. 

. By the statute reuniting the Provinces of Upper 
and Lower Canada, sec. 50 provided: 

"And be it enacted, that upon the union of the 
"Provinces of Upper and Lower Canada all du-
"ties and revenues over which the respective leg- 

islatures of the said provinces before and at the 
"time of the passing of this Act had and have 
"power of appropriation, shall form one consoli- 

dated revenue fund, to be appropriated for the 
"public service of the Province of Canada." 

The words of this statute are similar to the lan-
guage used in sec. 102 of the British North America 
Act, the language being: 

"All . . . revenues over which the respective 
"legislatures of Canada, Nova Scotia and New 
"Brunswick, before and at the union had and 
"have.  the power of appropriation." 

This statute, 3 and 4 Vict., cap 35 (Imp.) was 
amended by 10 and 11 Vict., cap 71 (Imp.) . It is a 
statute to authorize Her Majesty to assent to a cer-
tain Bill of the Legislative Council and Assembly 
of the Province of Canada for granting a civil list 
to Her Majesty and to repeal certain parts of an 

1918 

TEE KING 
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Judgment. 

(1) (1881) 5 Can. S.C.R. 538. 



• VOL. XVII.] EXCHEQUER COURT REPORTS. 	 119 

Act for reuniting the provinces of Upper and Lower . 1918  

Canada. 	 , 	 TEE KING 

RITiiBT.  

It became necessary in this case that an Imperial ' Reasons for 

statute should be enacted, as the statute passed by Judgment: 

the Canadian Parliament differed from the previous 
statute as to the apportionment of the civil,list.: Sec:. 
tions 50 to 57, inclusive, had to be repealed before 
the Canadian Parliament could enact the statute in 
question. By this statute, which was sanctioned by 
the Imperial Parliament, it was provided in part:  

"And be it ,enacted that during the time for 
"which the said several sums mentioned in the 
"said schedules are severally payable, the'  saine  
"shall be accepted and taken by Her Majesty, by 

way of Civil List, instead of all territorial ànd 
"othèr revenues now at the disposal of the Crown 
"arising in this.provincé." 

• The Imperial statute, 15 & 16 Viet., cap. 39, re-
ferred to in the arguments in the various reasons 
for judgment in the Mercer ease,, is styled "An Act 
"to remove Doubts as to the Lands and Casual Rev-
"enues of the Crown in the Colonies ' and Foreign 
"Possessions of Her Majesty," and recites certain 
previous Statutes, namely, 1st William the Fourth, 
cap. 25, and 1 Victoria—and it enacts as follows : 

"1. The provisions of the said recited Acts in 
"relation to the Hereditary Casual Revenues of 
"the Crown shall not extend or be deemed to have 
"extended to the moneys arising from the sale or 

.."other disposition of the lands of  the Crown in 
"any of Her Majesty's Colonies or Foreign Pos-
"sessions, nor in anywise invalidate or affect any 
"sale or other disposition already made or here 
"after to be made of such lands, or any appro- 
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"priation of the moneys arising from any such 
"sale or other disposition which might have been 
"lawfully made if such Acts or either of them 
"had not been passed." 
This section applies to lands or moneys arising 

from lands. The section of the statute which is im-
portant in this case reads as follows : 

"Nothing in the said recited Acts contained 
"shall extend or be deemed to have extended to 
"prevent any appropriation which, if the said • 
"Acts had not been passed, might have been law-
"fully made, by or with the assent of the Crown, 
"of any Casual Revenues arising within the Col- 

onies or ForeignPossessions of the Crown (other 
"than  Droits  of the Crown and  Droits  of Adrnir-
"alty) for or towards any public purposes within 
"the Colonies or Possessions in which the same 
"respectively may have arisen: Provided always, 
"that the surplus not applied to such public pur- 

poses of such Hereditary Casual Revenues shall 
"be carried to and form part of the said Consoli-
"dated Fund." 
In the elaborate judgment of Mr. Justice Gwynne, 

in the Mercer case (1) there is a history of the ear-
lier statutes, and of the effect of this statute, 15 & 
16 Vict. It is needless for me to repeat what has 
been so fully gone into in the reasons of the learned 
Judge. 

Counsel for the plaintiff and also counsel for the 
defendant claim that the Province of British Colum-
bia prior to that colony entering into the union, had 
the power of appropriation over the moneys in ques-
tion. In view of the provisions of sec. 2 of the Imp. 
Act, 15 and 16 Vict., c. '39, I am of the opinion that 

(1) 5 Can. S.C.R. 638. 
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the view entertained by counsel is correct. I have, 	1, 
set out in  extenso  this section. It would seem to Tusti IMG " 

me that this section sanctions the appropriation. Ran«. 

essaas !ox 
The proviso as to the surplus would be useless _if it 8 Juagmeat. 
were not so. 

In 'dealing with .the provisions .of sec. 102, in the 
Mercer case (1) the• Lord Chancellor (the Earl of 
Selborne) refers to sec. 102: 

"All duties and revenues, etc., before and at . 
"the union, had and have the power of  appropria=  
"tion, ". as follows 

"The words of exception in sec. 102 refer to 
"revenues of two kinds: 

"'(1) Such portions of the pre-existing `duties 
"and revenues' 'as were by the Act `reserved to. 
."the respective legislatures of the Provinces'; 
"and, (2) such duties and revenues as =night be 
"raised by them, in accordance with the special. 
"powers conferred on them by the Act." 
And he goes on to state: 

"It is with the former only of these two kinds, 
"of revenues that their Lordships. are now con 
"cerned ; the latter being the produce of that 
"power of `direct taxation within the provinces, 
"in order to the raising of a revenue for  provin- 
"sial  purposes,' which is conferred Upon Pro= 
"vincial Legislatures by sec. 92 of the Act." 

The Mercer case was one relating to escheats for 
lands. It has been fully considered in the judgment 
of the Supreme Court in the case of Trusts and' 
Guarantee Co.. v. The King (2) on appeal from the 
judgment rendered by me (3). 	 5. 

(1) 8 App.  Cas.  767 at 775. 
(2) 54 Can. S.C.R. 107, 82 D.L.R. 469.  

' (8) 15 Can. Ex. 403, 26 D.L.R. 129. 
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1918 	In the Mercer case the court carefully guarded 

TEE KING itself from dealing with anything more than lands 

Rea er 
gmént. bear in mind that the Lord Chancellor construed 

sec. 102—and at page 774 uses these words: 
"If there had been nothing in the Act leading 

"to a contrary conclusion, their Lordships might 
"have found it difficult to hold that the word 
"revenues in this section did not include terri- 

torial as well as other revenues, or that a title in 
"the Dominion to the revenues arising from pub-

lic lands did not carry with it a right of disposal 
• "and appropriation over the lands themselves. 
"Unless, therefore, the casual revenue, arising 

• "from lands escheated to the Crown after the 
"Union, is excepted and reserved to the Provin-
"cial Legislatures, within the meaning of this sec- 

tion, it would seem to follow that it belongs to 
"the Consolidated Revenue Fund of theDominion. 
"If it is so excepted and reserved, it falls within 
"sec. 126 of the Act, which provides that 'such 
"portions of the duties and revenues, over which 
"the respective Legislatures of Canada, Nova 
"Scotia, and New Brunswick had before the 
"Union power of appropriation, as are by this 
"Act reserved to the respective governments or 
"legislatures of the provinces' * * *" 
In St. Catherine's Milling & Lumber Co. v. The 

Queen (1), Lord Watson states, as follows : 
"The only other clause in the Act by which a 

"share of what previously constituted provincial 
"revenues and assets is directly assigned to the 
"Dominion is sec. 102. It enacts that all `duties 
"and revenues' over which the respective legis-
(1) 14 App.  Cas.  46 at 56. 

u 
RITIIET. 	or the proceeds of lands. But, it is important to 
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"latures of the United Provinces had and have 	1918  

"power of appropriation, `except such portions - THE KING 

"thereof as are by this Act reserved to ,the re- Rim. 
Reasons for "spective legislatures of the provinces, or are Judgment. 

"raised by them in accordance with the special 
"powers . conferred upon them by this Act, shall 
"form one consolidated fund, to be appropriated 
"for the public service of Canada. The extent to 
"which duties and revenues arising within the 
"limits of Ontario, and over which the legislature 
"of the old Province 'of Canada possessed the 
"power of appropriation before the passing of 
"the Act, have been transferred to the Dominion 
"by this clause, can only be ascertained by refer- 

. "ence to the two exceptions which it makes in 
"favour of the new provincial legislatures." 

At page 57 Lord Watson states, as follows : 
"The enactments of sec. 109 are, in the opinion 

"of their Lordships, sufficient to, give to each 
"province, subject to the administration 'and .con-
"trol of its own Legislature, the entire beneficial - ' 
"interest of the Crown in all lands within its boun- 

daries, which at the time of the Union were vest- 
"ed in the Crown, with the exception of such 
"lands as the Dominion acquired right to under 
"sec.108, or might assume for the purposes speci- . 
"fled in sec. 117. Its legal effect is to exclude from 
"the `duties and revenues' appropriated to' the 
"Dominion, all the ordinary territorial revenues 
"of the Crown arising within the provinces. That 
"construction of the statute .was accepted by this 
"Board in deciding Attorney-General of Ontario 
"v. Mercer' (1) . . 

(1) 8 App.  Cas.  767. 
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19 18 	It is obvious from a consideration of the British 
THE RING North America Act that certain revenues which, but 

	

RITHET. 	for the statute, would have belonged to the prov- 
JaHr.f races, were transferred to the Dominion. The Do-

minion by the statute granted to the provinces large 
sums of money for the purposes of their civil lists. 
Having regard to the provisions of sec. 102, which 
refers to certain revenues over which the provinces 
at the date of the Union had and have power of ap-
propriation passing to the Dominion except such 
portions as are reserved to the provinces under sec. 
109, it is apparent that all royalties of every kind 
were not intended to belong to the provinces under 
the wording of sec. 109. The royalties in that sec-
tion must have a limited meaning. 

I think the meaning of sec. 109 was to pass to the 
provinces royalties arising from lands, mines, min-
erals, and royalties limited to escheats, or something 
arising out of lands, as referred to in sec. 1 of the 
Statute 15 & 16 Viet. I do not think it ever was in 
contemplation that under that term royalties, all 
royalties of every kind, including bona vacantia, 
were left to the provinces under the provisions of 
this statute. 

Mr. Ritchie, in his able argument, referred to the 
precious metals, which he says belonged to the Prov-
ince of British Columbia. But on reference to the 
Precious Metals case (1) it is stated : 

"The title to the public lands of British Colum-
"bia has all along been, and still is, vested in the 
"Crown; but the right to administer and to  dis-
"pose of these lands to settlers, together with all 
"royal and territorial revenues arising therefrom, 

(1) 14 App.  Cas.  295 at 801. 
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"had been transferred to. the province, before its 	1
,  9

1X
. 

 

"admission into the Federal Union." 	 TEE KING 
y. 

Rini= 

After the best consideration I can give to the case Reasons to:. 

I am of ,the opinion that the claim put forward by 
Judgment. 

the Attorney-General of the Province of British 
Columbia, to have the moneys in question paid over 
for the use and for the benefit of the Crown as repre-
sented by the province, fails. 

• In regard to. costs, it is conceded by ' counsel 
for all parties that the defendant Rithét acted in 
an honourable and upright manner, and that' he 
should receive the costs of the action. There will 
be an order allowing Rithet his costs. It, is stated 
that these costs aré small, as Rithet did not appear 
at the trial of the action. I would suggest that 
counsel agree ' to an amount and avoid the necessity 
for à taxation.: Failing agreenment, the costs will` 
have to be taxed before the Registrar in the ordinary 
way. 

I think under .the circumstances of the case there 
should be no costs for or against either the plaintiff 
or the other defendant, the Attorney-General of the 
Province of British Columbia.' 

Judgment for  plaintif.  

Solicitor for plaintiff : E. L. Newcombe. 

Solicitors for defendant Rithet: Bodwell d Lawson. 

Solicitor for Attorney-General B. C.:. J. A. Ritchie. 
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ROBERT LOWE, 

SUPPLIANT, 

AND 

HIS MAJESTY THE KING, 

RESPONDENT. 

Yukon—Intoxicating liquors—License—Customs—Illegal tax—Recov-
ery. 
Under the provisions of the statutes relating to Yukon Territory 

the Dominion Government has the power to exact a fee for the grant-
ing of a permit for the importation or bringing in of intoxicating 
liquors in the territory; such exaction is a mere charge for the grant-
ing of the permit and not in the nature of customs duties or tax 
within the provisoins of the Customs Act (R.S.C. 1906, c. 48, s. 180). 

(2) Where such a charge has been illegally imposed but paid 
voluntarily it cannot be recovered back. 

PETITION OF RIGHT to recover taxes alleged 
to have been illegally exacted. 

Tried before the Honourable Mr. Justice Cassels, 
at Ottawa, January 24, 1918. 

W. D. Hogg, K.C., for suppliant. 
C. P. Plaxton and F. P. Varcoe, for respondent. 

CASSELS, J. (March 14, 1918) delivered judgment. 

This was a Petition of Right filed on behalf of 
Robert Lowe, of Whitehorse, in the Yukon Terri-
tory. The petition was filed in the Exchequer Court 

1918 

March 14. 
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on the 1st day of April, 1915. It .is stated that. the 	1918 

petition was deposited with the Secretary of State 	L°ti e 

on February12th, 1915. 	 THE KING. 

t 	 Reasons for • 
The Petition of Right alleges as follows : 	Judgment. 

"2. That for a number of years past your sup-
"pliant imported into the said Territory, under 
"permit duly obtained, large quantities of spirit- 

. "uous or malt liquors, wine, ale, porter, beer and 
"lager beer, upon which spirituous or malt liquors 
"he was obliged to pay in addition to the Customs 
"and Inland Revenue tax already paid thereon, a 
"tax of two dollars per gallon on all the , said 
"spirituous or malt liquors so imported by him 
"into the said Territory as aforesaid, and upon 
`,`the said wine, ale, porter, beer and lager beer 
"he was obliged to pay a tax of fifty cents a gallon 
"on such liquors so imported. , 

"3. That during the years between July, 1900, 
"and the present time your petitioner has been 
"obliged to pay, and has in fact paid on account 
"of the said tax upon the spirituous and malt Ii-
"quors, wine, ale, porter, beer and lager beer so 
"imported into the said Territory as aforesaid to 
"the officers of the Dominion Government and 
"those employed under the said officers inthe col-
"lection of revenue for the said Yukon Territory, 
"the sum of eighty-seven thousand three hundred 
"and forty-seven dollars. 

"4 That the imposition of the said tax of two 
"dollars per gallon on spirituous and malt liquors 
"and the tax of fifty cents per gallon on wine,,ale, 
"porter, beer and lager beer so imported into the 
"said Territory as aforesaid by your -'suppliant 
"was and is based upon certain orders in. council, 
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"passed by your Majesty's government of Can- 
ada from time to time between the 26th day of 

"July, 1900, and the 12th day of August, 1911, 
"which Orders-in-Council purport to be founded • 
"upon the provisions and powers contained in the 
"Yukon Territory Act, now consolidated in Re- 

vised Statutes of Canada, as Chapter 63, and the 
"money so collected has been and is assigned  un-
"der the provisions of the said orders in council 
"to form part of the revenue of the said Yukon 
"Territory. 

"5. The suppliant alleges and the fact is that 
"the said orders in council are ultra vires' the 
"government of Canada, the said government not 
"having been authorized or empowered by the 
"said Yukon Territory Act to impose the said tax 
"on spirituous or malt liquors, ale, porter, beer 
"or lager beer imported or brought into the said 
"Territory; and the suppliant submits that the 
"sum above mentioned has been exacted from 
"him without warrant or legal authority by the 
"officers of your Majesty's government of Can-
"ada, and has been received by your Majesty's 
"said government as money paid to your Majesty 
"for the use and benefit of your suppliant, and 
"should be repaid to your suppliant with in-
"terest." 
The petitioner claims that it may be adjudged 

that he is entitled to payment of the sum of $87,347, 
being the amount of the tax illegally exacted. 

To this petition His Majesty the King, represent-
ed by the Attorney-General for the Dominion of 
Canada, filed a defence. The second paragraph of 
his defence reads, as follows: 
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"If 'the suppliant did make such payments as 	x  918 

"in. the third paragraph' of the petition of right 
"alleged, which the Attorney-General does not 8ess

THs ~N 
ôni:or c' 

"admit, such payments were made voluntarily by Judgment. 
"him, and the Crown is under no liability to repay 
"them." 

In paragraph 2a the respondent alleges, as fol- - 
lows : 	• 

"The alleged debt, cause of action or f  claim 
"pleaded herein did not accrue within six years 
"before this action, and was and is barred by the 
"statute of limitations. Exchequer Court Act, 
"R.S.C. 1906, ch. 140, sec. 33. North-West Terri-
"tories  Act, R.S.C. 1906, ch. 62, sec. 12. Yukon 
"Act, R.S.C. 1906, eh. 63, sec. 19. Yukon Consoli- 
"dated Ordinances, 1914, ch. 55, sec. 1. 21 James 
"I, ch. 16, sec. 3." 

On the argument of the case respondent asked 
permission to supplement, his . defence by pleading 
the limitation which is provided by sec. 130, ch. 48, 
Revised Statutes of Canada, 1906. This 'section 
reads .as follows : 

"Although any duty 'of customs has ' been over- 
paid, or although, after any duty of customs has 

"been charged and paid, it appears or is judicially 
"established that the same was charged under an 
"erroneous construction of the law, no such over= 
"charge shall be returned after the expiration of 
"three years from the date, of such payment,  un-"  
"less application for payment has been previ-
"ously,made." 

The respondent was granted leave to file this sup-
plemental defence, and although in the view I take 
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191 s 	of the case it is not necessary to determine this  
Lova 	point, if a higher court should take a different view, 

TEE LNG. the question will arise whether or not this sec. 130 
Reseont for 
a~aa~en~• is applicable to the facts of the case, and would pro- 

tect the respondent from any repayment for a longer 
period than three years. No application for repay-
ment had been previously made. 

In connection with sec. 130, in the interpretation 
the Act respecting the customs, sec. 2, sub-sec. 2, 
contains the following: "All the expressions and 
"provisions of this Act or any law relating to cus- 

toms, etc." If it were to appear, as Mr. Hogg ar-
gued, that the charges imposed and collected are in 
the nature of customs duties, my view is that this 
sec. 130 would be applicable. 

Before dealing with the case it would be well to 
state that in the year 1902, by the statute 2 Ed. VII., 
cap. 34, the Yukon Territory Act was amended, and 
for the first time, as far as I can ascertain, sub-sec. 
2, of sec. 8, was enacted. It reads as follows : 

"2. Every ordinance made under the authority 
"of this section shall remain in force until the day 
"immediately succeeding the day of prorogation 
"of the then next session of parliament, and no 
"longer unless during such session of parliament 
"such ordinance is approved by resolution of both 
"Houses of Parliament." 

The subsequent provision is in regard to publica-
tion in the Gazette. 

On the argument Mr. Hogg, K.C., who appeared 
for the suppliant, and Mr. Newcombe, K.C., who ap-
peared for the Crown, agreed that this provision of 
sub.-sec. 2, of a R P.an ;74.  2 Ed. VII., had been 
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• complied with, and also that all the provisions re- 	1  918 

• lating to the advertisement had been complied with. • L'v E 
THE KIN. 

The Yukon Territory' Act. (intituled "An Act to Reaaone for 
provide for the-' Government of the Yukon Terri- Judgment.  

tory"),  . (1) reads as follows 
"113. No intoxicating liquor or intoxicants shall 

"be manufactured, compounded, or made in' the 
"Territory; and no intoxicating liquor or intoxi-
"cants shall be imported or brought into the Ter 
"ritory from any province or territory in Canada 
"or elsewhere, except by permission of .the Gov 
"ernor-in-Council." 
Sec, 114 reads as follows: 

"114. All intoxicating liquors or intoxicants im- 
"ported or brought from any place out of, Can-
"ada,-  into the Territory, shall be subject to the 
"customs and excise laws of Canada." , 
I suggested to 'counsel that it might be swell to 

supplement the admission of facts, which had been 
agreed upon by a statement showing whethér the _ 
liquors referred to were imported or brought into 
the Territory from any.province or territory in Can- 
ada, or whether they were imported or. brought from 
any place out of Canada, and the parties have 
agreed to , supplement the admissions which are on 
file by stating that the liquor above 'referred to was 
brought . into the Territory. from other parts of 
Canada:  

The parties have agreed upon a statement of 
facts, the first three paragraphs of which reads as 
follows: 	 . 

"1. That under permits duly issued _in pur- 
suance of the provisions of the orders-in-council 

(1) R.S.C. 1906, e. 63. 
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"hereinafter mentioned, the suppliant, trading 
"under the name of Robert Lowe and Company, 
"at Whitehorse, in the Yukon Territory, during 
"the years between June 24, 1901, and April 1, 
"1915, imported and brought into the said Terri-
"tory  spirituous and malt liquors, ale, porter, beer 
"and lager beer. 

"2. That during the period aforesaid the sup- . 
"pliant paid to officers of the respondent in the 
"said Territory, in respect of the liquors so im-
"ported, the following sums of money : 
"1901-2 	• 	 $16,436.00 
"1902-3 	  4,986.00 
"1903-4 	  7,785.50 
"1904-5 	  6,386.50 
"1905-6 	  9,947.00 
"1906-7 	  6,414.00 
"1907-8 	  5,650.00 
"1908-9 	  5,800.00 
"1909-10 	  3,742.00 
"1910-11 	  5,125.00 
"1911-12 	  5,902.00 
"1912-13 	  3,318.00 
"1913-14 	  3,501.00 
"1914-15 	  1,796.00 

$86,789.00 

"3. That the said permits were issued and the 
"said payments were made in pursuance and sub-

ject to the provisions of the following Orders-in-
"Council : 
"Order in Council dated Feb. 25, 1901, P.C... 256 
"Order in Council dated March 5, 1901, P.C. 257 
"Order in Council dated March 18, 1901, P.C. 579 
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"Order in Council dàted June 22, 1904, P.C.-.1159 	lY~ 
"Order in Council dated Sept. 17, 1908, P.G.2055 	LO, E 
"Order in' Council dated Dec. 9, 1909, P.C... 2475 :1'H$ KING. 

8eaaoas for 
"Order in Council dated August 12, 1911, P.0.17,94' Judgment. 

The ' various orders-in-council - under ,which the 
fees were exacted 'are filed as part, of the proceed- 
ings 

 
ings in the present action. 

I have considered the various statutes relating to 
the Yukon Territory. Cap. 6 of '61 Vic. (13th June,' 
1898), which constitutès the Yukon a judicial dis- 
trict. Cap. 11, 62 & 63 Vic. (11th August, 1899, re- 
pealed the 'previous sec. 8, and provided as follows : • 

"Provided always that the' Governor-in-Council 
"or the Commissioner-in-Council may make regu- 
"lations in respect to shop,` tavern and other li- 

censes, and may impose fees. for the issue of the e 
,, 

"same." 

By cap. 41, 1 Ed. VII. (23rd ,May 1901) it was. 
provided that the Yukon should no longer ' form 
part ' of , the .North-West Territories. . 

Colour is afforded to the argument advanced by 
Mr. Hogg that the fees which were exacted for the. 
granting of the permit were in reality , a tax by the 
language used in orie or two of the ordinances which 
are filed.' For instance, the ordinance which is dated 
September 17th, 1908, is headed "Ordinance re- 
specting the1 imposition of a tax upon ale, porter, 
"beer, or lager beer, imported into the.  Yukon Tér- 
"ritory:" It purports to. amend a- previous . ordi- 
nance of June 22nd, 1904, by providing that on sand 
after the first day of November, 1908, a tax,  of 50 
cents a gallon be imposed.' A subsequent ordinànce, 
passed on December 9th, 1909, is an ordinance to 
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1918  	rescind an ordinance respecting the imposition of a 
Lows 	tax.  

Tu!  KING. 
8rawa~ for 	Various permits were • from time to time obtained 
Jnasmnt• by the suppliant permitting him to take into the 

Territory intoxicating liquor or intoxicants. ThP 
ordinances would indicate that as a term for obtain-
ing these permits the applicant was asked to pay 
certain fees which apparently were graduated or 
based upon the quantity of intoxicating liquors which 
he sought permission to take into the Territory. 

For a time my impression was that these exac-
tions were in the nature of customs dues and in the 
nature of a tax, but on reflection I have come to the 
conclusion that they were mere charges  macle  by the 
Dominion government for the granting of the per-
mit. 

It was conceded before me by Mr. Hogg, counsel 
for the suppliant, and who presented his case with 
great ability and considerable research, that the 
Dominion government had the right to impose 
license fees as a term for the granting of the per-
mits. His contention, however, is that the amounts 
charged were so excessive as to show' that they were 
really charged as customs dues or as a tax. If it be 
once conceded that the Governor in Council had the 
right to impose a fee for the granting of the permit, 
I do not think it would be open to the suppliant to 
question the amount. He paid what was asked, 
raised no objection, did not pay under protest, but 
acquiesced in the charges, and no doubt when he 
came to retail the liquor, the consumer paid what 
had been advanced for the permit. 

I think that a fee could be legally exacted for the 
granting of the permit. It is not the case of a man 
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having the right to take liquor into the Territory, 1918 - 
and then being charged with this so-called tax. He 	L°v 
had the right to accept or refuse the permit. 	Tab xixc. 

8ouoni for 
'The case of Chappelle v. The King (1), a.s of a dif- Jueeeiti 

ferent character. In that case the plaintiff had the 
legal'" right to mine . for ores. _ Subsequént toy  the 
granting of this right the Crown attempted by regu- 
lations to alter his contract by requiring him to pay 
certain royalties. It was .held that this was illegal 
so far as the first. license was.  concerned. Subse- 
quently the Privy Council àdopted the judgment of 
Sir Louis Davies, to the effect : that the subsequent. 
licenses were practically new grants, and were sub- 
ject 

 
to the regulations then in force. 

• , The case was somewhat similar to the case of ' 
Booth v. The King (2), a case referring to the re- 
newal of a license to cut timber. 

In the' present case before me, as I have pointed 
out, there was in no sense any change or attempted 
change of any contract entered into between the 
Crown and the suppliant. He voluntarily acquiesced 
in the charge made by the permit, and even if. it were 
to be held illegal as a tax, I do not think 'he could 
recover. 

In an elaborate judgment of the Court of Appeal 
in, Ontario in the case of Cushen v. City of Hamilton 
(3), it was held that fees having been paid with`fûll 
knowledge of the facts, under a claim of right, could 
not be recovered back. 

Another case of taxes paid was that of O'Grady 
v. Toronto (4) 

(1) 7 Can. Ex. 414; 32 Can. S.C.R. 586; [1904] A C. 127. 
(2) 51 Can. S.C.R. 20, 21 D.L.R. 558. 
(3) 4 O.L.R. 265. 
(4) 37 O.L.R. 139, 81 D.L.R. 632. 

• 
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I would in addition to the cases I have mentioned 
add the case of the Grand Trunk Railway v. Quebec 
(1),—and would refer to the language of Mr. Jus-
tice Strong at page 79.. It is obiter, but nevertheless 
the opinion of a very eminent judge. 

I have also been furnished with an elaborate list 
of authorities to show that under the general words 
authorizing the Governor in.  Council to enact laws 
for the peace, order and good government, etc., that 
as a matter of police regulation there was the power 
on the part of the Governor in . Council to charge 
these fees. I do not think it necessary to rely upon 
this point, but I may add that any power to enact 
a law in the nature of a police regulation would fall 
rather to the Yukon government than to the Gov-
ernor in Council of the Dominion. 

Claims of this character become serious if after 
such length of time these moneys have to be paid 
back. 

The case of Schlesinger (2) may be, referred to as 
showing the views of the American courts. 

I think the petition should be dismissed with costs. 

Petition dismissed. 

Solicitors for suppliant: Hogg & Hogg. 

Solicitor for respondent : E. L. Newcombe. 

(1) 30 Can. S.C.R. 73. 
(2) 1 Court of Claims, p. 16. 
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IN THE MATTER OF THE PETITION OF RIGHT OF 

FRANCOIS FRADETTE, 

SUPPLIANT, ' 

AND 

HIS MAJESTY THE KING, 

RESPONDENT. 

Limitation o f  actions—Négligence—Action against Dominion Crown—
Interruption o f  prescription. 

. By virtue of sec. 38 of the Exchequer Court Act (R.S.C. 1906, 
c. 140) the provincial laws relating 'to prescription and limitation of 
actions apply. to an action for personal injuries against the Crown 
in right of the Dominion. 

Mere "negotiation" does not operate as an interruption of the 
prescription. 

PETITION OF. RIGHT to recover damâges for 
personal injuries. 

Tried before the Honourable Mr: Justice Audette, 
at Quebec, February 16, 1918. 

W.  Amyot,  for suppliant. 

E. Belleau, K.C., for' respondent. 

AUDETTE, J. (March 11, 1918) delivered judg-
ment. 

The, suppliant, who is an emRloyee of the .Depart-
ment of Marine, brought his petition of right to re-. 

1918 

Marsh 11. 

• 
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1918 	cover damages in the sum of $2000, as arising out 
FIMDETTE of an accident of which he was the victim while v. 
TAE KING. working, at Quebec, as boiler-maker on board the 

minion Government. He claims that in course of 
this work a piece of steel flew from his tool, lodged 
in his left eye, and as a result he absolutely lost the 
use of the eye. 

The accident happened on the-30th January, 1914. 
. The petition of right is dated as of the 12th October, 

1916, and the fiat was granted on the 7th November, 
1916. 

Sec. 33 of The Exchequer Court Act enacts that, 
"The laws relating to prescription and the limita- 

tion of actions in force in any province between 
"subject and subject shall, subject to the provisions 
"of any Act of the Parliament of Canada, apply to 
"any proceeding against the Crown in respect of 
"any cause of action arising in such province." 

Moreover, under Art. 2211 of the Civil Code of the 
Province of Quebec, the Crown may avail itself of 
prescription, and the manner in which the subject 
may interrupt such prescription is by means of a 
petition of right,—apart from the cases in which 
the law gives another remedy. 

Under Art. 2262 of the Civil Code the right of 
action for bodily injuries is prescribed by one year, 
and Art. 2267 thereof enacts that in such case the 
debt is absolutely extinguished, and that no action 
can be maintained after the delay for prescription 
has expired. 

Counsel for the suppliant contends, however, 
that the correspondence produced of record amounts 

!Lessons for 
Judgment. Steamer "Princess," a steamer Owned by the Do- 

1•1Mr-.~ 
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to. negotiations which would interrupt' 	_ 'pre- 1918 

scription. In that contention ,I ain unable to ac- FRADETTE 

THE KIN. 
gniesce. 

Beason: for 
Judgment. . 

The term "negotiation," as defined in Black's 
Law Dictionary, is "the deliberation, discussion or 
"conference upon the terms of a proposed agree- 

ment; the act of setting»  or arranging the terms 
"and conditions of a bargain, sale, or other business 
"transaction." 

A demand of payment has been made and the 
Crown, when informed of the nature of the claim, 
declines to acknowledge any liability. The claim-
ant cannot bind the other side by a mere demand 
for payment. `It is, at most, a unilateral demand, 
without mutuality of purpose to negotiate, and it, is 
in its very nature insufficient to interrupt prescrip-
tion. 

It is unnecessary to say any more upon this ques-
tion; the matter is to my mind too clear. I therefore 

• find that the injury complained of in this case having 
been received more than a year before the lodging 
of the petition of right with the Secretary of State, 
the right of action is absolutely prescribed and 
extinguished under the provisions of Articles 2262 
and 2267 C. C. See, also The Queen v. Martin (1) • 

• In the view I take of the case it becomes unneces-
sary to consider both' the question of "negligence" 
and the question of "public work," and while. the 
accident is most unfortunate, it is, however, to some 
extent comforting, under the circumstances, to know 
the suppliant has been continued in his work and 

(1) . 20 Can. S.C.R. 240.  
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1918 	that he has even received an increase in his wages. 
FEwnETT$ 	The action is dismissed and the suppliant is de- . 
Tai VKixc. Glared not entitled to the relief sought by his peti- 

Reaaona for 
Judgment. tion of right. 

Action dismissed. 

Solicitors for suppliant: Drouin &  Amyot.  

Solicitors for respondent: Belleau, Baillargeon c~ 

Belleau. 
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GILBERT  BROTHERS ENGINEERING COM- 191 

April 26. 
PANY,' LIMITED, 

• SUPPLIANTS,  • 
J. 

AND 

HIS MAJESTY  TICE  KING, 

RESPONDENT. 

Public work--Contract" for construction—Progress estimate—Allow-
ance to contractor not made therein--Claim in writing—Engi-
neer's certificate—Right of engineer subsequently appointed to 
review—Condition precedent—Right of contractor to recover. 

By the provisions of a contract for the construction of a public 
work every allowance to which the contractor was fairly 'entitled 
should not be paid the full amount due him under the contract until 
if the contractor had any claims which were not so included, it was 
necessary for him to make such claims in writing to the engineer 
within a specified time. 

Held; that the failure to comply with these provisions disentitled 
the contractor to recover the amount of such claims. 

2. It was further provided by the contract that" the contractor 
should not be paid the full amount due him under the contract until . 
he had obtained the certificate of the engineer "for the time being", 
having control of the work, that the same had been completed to his 
satisfaction. B. was the engineer "for. the time being" when the work 
was completed. He drew up a document which was intended to be 
a final certificate. In this certificate a certain claim  was -neither 
expressly allowed nor disallowed, ' but it was left for the determina-
tion of the Exchequer Court under a clause in the contract which 
provided that all matters of difference between the parties arising 
out of the contract, the decision whereof was not especially given to 
the engineer, should be referred to the Exchequer Court of Canada. 

~ 

Held; •that as it appeared that B. had intended «to give a final 
certificate, an engineer subsequently appointed had no power to • 
re-open the matter.  
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1917 PETITION OF RIGHT to recover for work per- 
B=oruERs  GILBERT  formed under a building contract. 

ENGINEERING 
Co. 

THE KING. 	Tried before the Honourable Mr. Justice Cassels, 
leiltenBfor  at Ottawa, June 20, 21, 22, 1916; March 12, 1917. 

R. A. Pringle, K.C., and L.  Coté,  for suppliants. 
Howard and E. E. Fairweather, for respondent. 

CASSELS, J. (April 26, 1917) delivered judgment. 

A petition of right filed on behalf of the petition-
ers, The Gilbert Brothers Engineering Company, 
Limited, claiming the sum of $115,000 and interest. 
The claim is made for work alleged to have been 
performed by the petitioners, under the terms of a 
contract bearing date September 15th, 1897. 

It is admitted that the contract is correctly set out 
in the petition of right with the correction made at 
the trial of clause 12 of the contract as there set out. 

The contract provided for the payment of the sum 
of $425 per day of 12 hours, during which the said 
plant is in actual operation, etc., but nothing turns 
upon that portion of the contract. 

Clause 12 proceeded: "And further, if it should 
"be determined upon by Her Majesty's Minister of 
"Railways and Canals to improve the said channel 
"by deepening and widening the same below the 
"original or contract grade, then Her said Majesty 
"will pay the said contractors for such work of 
"drilling, blasting and dredging as may be ordered 
"by the said Minister in the deepening and widen- 

ing the said channel below said grade, the sum of 
"$8.40 per cubic yard for rock necessarily excavat- 
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"ed, the said sùm of .$8.40 per cubic yard to cover all 	1917' 

,"  `cost of removal and deposit of excavated material, BS 

"drilled,' blasted, dredged below and outside of the ExG1Co. 

"prism described in the specification annexed to the THE i =NG• 

"original contract of William Davis and Sons, of Rea  ént= 

"the 5th day of August, 1879." 

The contention of the petitioners is that work to 
the extent of over one hundred and thirty thousand 
odd dollars was performed, for which work they - 
have not been paid. Their contention is that Mr. 
Rheaume, the engineer.in'charge of the work, acting 
under the directions of the Chief Engineer of Rail-
ways and Canals, issued a certificate certifying that 
the Gilbert Brothers Engineering Company, Lim-
ited, were entitled to the sum of . about $115,000. 

By the prayer of the petition the Gilbert Brothers 
Engineering Company, Limited, submit that they 
are entitled to a final certificate for the" sum of 
$115,000, or thereabouts, and to interest thereon 
since the completion of the work. 

The 20th and 21st paragraphs of the petition .of 
right read as follows : 

"20. The said L. N. Rheaume, acting under direc-
"tions of the Chief Engineer of Railways and Can- 
"als, did revise his figures, as shown in the state- 

ment of final quantities and claims, and issued a 
"certificate showing that the Gilbert Brothers En- 
"gineering Co., Ltd., were entitled to a sum of 
` f about $115,000. 

"21. That the certificate is in the hands of the Dë 
"partment of Railways 'and Canals and is the final 
"certificate as required 'by the contract." 
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1917 	In these clauses the petitioners claim that the final 
GI  cBERT certificate under the' terms of the provisions of the 

ENGINEERING 
co. 	contract had been signed. If no such certificate had 

THE KING. been given, the petitioners' action would fail, as 
E°o,eilr there is no case made on the face of the petition en-

titling them, as asked by the prayer, to a final certi-
ficate. 

Since the trial and the argument of the case I have 
gone carefully over the evidence and the various 
authorities cited by counsel. A late case of Hamp-
ton v. Glamorgan (1) may be referred to as showing 
how little assistance is afforded from the citations of 
numerous decisions determined on different con-
tracts. Regretfully I have come to the conclusion 
that the defence raised by Mr. Howard on behalf of 
the Crown is a valid defence. 

Certain provisions of the contract are important. 
Clause 1 provides that the word "Engineer" shall 

,mean the "Chief Engineer," for the time being 
having general control over the work. 

Clause 12 reads as follows : 
"12. And Her Majesty, in consideration of the 

"premises and of the supplying by the contractors 
"of all the necessary plant for the purpose of sur-

veying the bottom of the channel through the  
"Galops  Rapids, in the River St. Lawrence, and of 
"removing alleged obstructions therefrom which 
"may be discovered above the original or contract 
"grade, as above recited, covenants with the con-
"tractors that they will be paid for said work the 
"sum of four hundred and twenty-five dollars per 

(1) [1917] A.C. 13 at p. 18. 
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"day of twelve hours, during which the said plant 	1917 
 

"is in actual operation, time to commence when the. ' Bs 
"plant is in position as designated by the engineer . E*GIco " 
"in charge. The length of time that the plant is to THE KING. 

"be 	Eeasoasfos ' so employed to be determined by the Depart- Jn ,at,  
"ment  of Railways and Canals, it being distinctly 
"understood that this agreement of survey may ât 
"any time be determined by a three days' notice. 
"And further, if it should be determined upon by 
"Her Majesty's Minister of Railways and Canals 
"to improve the said channel by deepening and 
"widening the same below the original or contract 
"grade, then Her said Majesty will pay the . said ' 
"contractors for such work of drilling, blasting and 
"dredging as may be ordered by the said Minister, , 
• "in the deepening and widening the said channel 
"below said grade,-the sum of $8.40 per .cubic yard 
"for rock necessarily excavated, the said sum of 
"$8.40 per cubic yard to cover all cost of removal 
"and deposit of excavated material, drilled, blasted, 
"dredged below and outside of the prism in  thé  
"specification annexed to the original contract of 
"William Davis and Sons of the 5th day. of August, 
"1879." 

• 
Clause 15 is as follows:  
"15. That in the event of its being; determined by 

"the said Minister of Railways and Canals to -im-
"prove the said channel by deepening and widening ' 
"the same, then, and in that, event only will' this 
`clause Number 15, and clauses Numbers 16, 17 and , 

"18 apply and 'form part of 'this ,contract. Cash 
"payments equal to about ninety per, cent: of the 
"value of the work done, approximatively made up 
"from returns of progress measurements and com- 

~ 
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`puted at the prices agreed upon, or determined 
"under the provisions of this contract, will be made 
"to the contractor monthly, on the written certifi- 

cate of the engineer stating that the work, for or 
"on account of which the certificate is granted, has 
"been performed, and stating the value of such work 
"computed as above mentioned, and the said cer- 

tificate shall be a condition precedent to the right 
"of the contractor to be paid the ninety per cent., 
"or any part thereof ; the remaining ten per cent. 
"shall be retained till the final completion of the 
"whole work to the satisfaction of the engineer for 
"the time being, having control over the work, and 
"within two months after such completion the re- 

maining ten per cent. will be paid. And it is here-
"by declared that the written certificate of the said 
"engineer certifying to the final completion of the 
"said works to his satisfaction shall be a condition 
"precedent to the right of the contractor to receive 
"or to be paid the said remaining ten per cent., or 
"any part thereof." 

Clauses 16, 17 and 18 are as follows: 
"16. It is intended that every allowance to which 

"the contractors are fairly entitled will be em-
"braced in the engineer's monthly certificates; but 
"should the contractors at any time have claims of 
"any description which they consider are not in-
"eluded in the progress certificates, it will be neces- 

sary for them to make such claims in writing to 
"the engineer within thirty days after the date of 
"the despatch to the contractors of each certificate 
"in which they allege such claims to have been 
"omitted. 

"17. The contractors in presenting claims of the 

146 

1917  

GILBERT  
BROTHERS 

ENGINEERING 
CO. 
U. 

THE KING.  

Bessons  for 
Judgment. 



• 

r 

VOL. XVII.] EXCHEQUER COURT REP;bRTS. 	147 

"kind referred to in the last clause must âccompany .1917  
• 

"them with satisfactory evidence of their accuracy, B gga~ 
"and the reason why they think they should. be al- rxGIco  RINQ  

`lowed. Unless such claims are thus made during - Tsz RING. 
"-the, progress of the work, within thirty-days, 'as in lere  for dndgmaat. 
"the . preceding clause, the contractors shall be for-

ever shut out ând shall have no claim on Her, Maj- 
"esty in respect thereof. 

"18. The progress measurements and progress 
"certificates shall not in any respect be taken as 
"binding Upon the engineer, or as. final measure-
" Tents, or as fixing final amount; they are to be 
"subject to the revision of the engineer in making 
"up his finals certificate, and they shall not in any 
"respect' be tsken " as an acceptance of the work or 
"release of the contractors from responsibility in 
"respect thereof, but they shall at the conclfision of 
"the works deliver over the same in good order, ac- 

cording to the true intent and meaning of this .con-
"tract." 

Clause 23 of ,the contract, on which a good deal of 
stress is laid by Mr. Pringle, is as follows : 

"23. It is hereby' agreed that all matters of . dif-
"ference arising. between the parties hereto upon 
"any matter connected with or arising out of this 
"contract, the decision whereof is not hereby espe- 

' "cially . given to the engineer; shall be referred to • 
"the,, Exchequer Court of Canada." 

It is conceded by Mr. Pringle, counsel for the pe-
titioners, that the petitioners received progress 
estimates from time to time, and that all the money 
certified as due by the progress estimates has been 
paid.:  

It is .also conceded that the drawback of ten per 
cent. referred to in the contract has also been paid. 
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1917 	Mr. Pringle stated further that the drawback had  
GILBERT  been paid prior to the 43rd estimate. BEoimans 

On the opening of the case the following discus-
sion took place : 

THE COURT—Does the $115,000 represent the 
drawback or what? 

Mr. Pringle—I think not. 
THE COURT—YOU got your progress estimates 

from time to time? 
Mr. Pringle—Yes, all signed properly . in accord-

ance with the contract. 
THE COURT—Has the money been paid on the 

progress certificates? 
Mr. Pringle—Yes. 
THE COURT—Then those are not in question? 
Mr. Pringle—No. 
THE COURT --Then what is before me in the form 

of the claim of $115,000—is it the ten per cent. draw-
back, plus a rectification of the progress estimates? 

Mr. Pringle—I would not like to say that the ten 
per cent. drawback was included. I think that was 
paid to them. 

It is important to bear in mind that the drawback 
has been paid, as the 15th clause of the contract pro-
vides: 

"And it is hereby declared that the written certi-
ficate of the said engineer, certifying to the final ' 

. "completion of the said works to his satisfaction, 
"shall be . a condition precedent to the right of the 
"contractor to receive or to be paid the said remain-

ing ten per cent., or any part thereof." 
The certificate there required is as to the draw-

back of ten per cent, not now in question. 

ENGINEERING 
Co. 

V. 
THE RING.  

Bessons  for 
Judgment. 
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Mr. T. S. Rubridge was the Superintending Engi- 	1917  

neer of the works until he died in the year 1904. 	B 1.7..„ Ines 
ENGINEERING 

Mr. L. N. Rheaume, a witness in the case, and 	9: 
TuE KING. 

upon whose evidence the petitioners rely, was ap- 
pointed ,Superintending Engineer on the 25th June, Judgment. 

1904. Mr. Killaly was the local engineer in charge 
from 1898. 

Mr. M. J. ,  Butler was the Chief 'Engineer from 
1905 until 1910, when ,he retired from the service, 
and Mr. W. A. Bowden. was appointed Chief En-
gineer. 

It is conceded by counsel for both parties that 
Mr. Butler was the Chief Engineer for the time 
being, having control over the work during his ap-
pointment, and Mr. Bowden after the retirement of 
Mr. Butler. Counsel for the, petitioner undertook 
to file copies of the orders-in-côuncil , making these 
appointments. They have not been filed. If. it be- 
comes of importance they may be put in. There is 
no 'dispute on the_part of counsel as' to these facts. 

The Crown by their defence rely on the provisions 
of clauses 16 and, 17 of the contract, and as I have 
stated, Î have come to the conclusion that the de-
fence is well founded in law.  

The work under the contract was completed .in 
September of 1906. It is alleged by the petitioner 
that the claims in question were' not placed in the 
progress estimates' and it is conceded that no objec-
tion or claim was made by the contractors, as re-
quired by the provisions, of these clauses 16 and 17. '. 
It is alleged that an agreement was entered into be-
tween the petitioner and the engineers in charge. 
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1917 	The 12th paragraph of the petition of right reads 
GlLaHsa?E><9 	as follows : Flo? 

ExGINEEBING 
Co. "12. That estimates were given from time to time 

TuE KING. 	
as the work progressed, but there was a thorough 

Reasons for 
Judgment. "and distinct understanding between the Gilbert 

"Bros. Engineering Co., Ltd., and the engineers in 
"charge that the question of excavation below grade 
"done by the Gilbert Bros. Engineering Co., Ltd., 
"was absolutely necessary in order to obtain grade, 
"and should remain in abeyance until such time as 
"there was a final sweeping of the channel and the 
"quantities could be ascertained, and in the esti- 

mates given by the engineer in charge, at different 
"times, there was a clear reservation in regard to 
'"the work done below grade. For instance, in esti- 

mate No. 43 the engineer puts in `Allowance on 
"rock necessarily excavated below grade pending 
"a final adjustment of this item.' Again, in esti- 

mate No. 42 there are several allowances for neees-
"sary excavation above grade which had not pre- 

viously been measured, and there is an allowance 
"on rock necessarily excavated below grade, pend- 

ing final adjustment. So that the estimates of the 
"engineer in charge bear out the contention of the 
"Gilbert Bros., Engineering Co., Ltd., that the ne- 

cessary excavation below grade for the purpose of 
"completing the work, was to be considered and dis- 

posed of in the final estimate after the sweeping 
"was done." 

If any such agreement was entered into it was 
with Mr. Killaly, and he had no authority to vary 
the terms of the contract. The claims in question 
should, if allowable, have appeared in the progress 
estimates, and the course provided by clauses 
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16 and 17 adopted, nôt so included. Mr. Killaly 	1917:  

in his evidence states as follows; referring to work B ri lÉâs 

now claimed for : 	_ 	
ENGINEERING 

V. 
THE KING. 

"Q. Now were those quantities obtained at that 
BeAsons for 

"time in such a shape that they could have been Juanlent• 

"included in the progress estimates 1—A. So far a 
"the soundings off the dredge were concerned, they 	-
"might have been included in the estimate. They 
"might have been included in the estimates. 

"Q. What estimates1—A. In the monthly prd- 
"gress estimates. 

- "Q. We have been informed that they were not so 
"included1—A. No material below grade was re-
"turned in progress estimates during the 'course . of 
"the work, except in one estimate that has been re- 
"ferred to." 

This estimate referred to is what they call Esti-
mate No. 43.  

Mr. Rheaume in his evidence . states as follows 

"Q:. Was there -any way of arriving at the actual 
, "quantity of excavation below grade until the chan-

"nél was swept t—A. There was approximately, for 
"all practical purposes to establish the principle )f 
"it. But the figures probably would not be corre3t, 
"but you would get a fair approximation. 

"Q. Was it done, as a matter of fact, until the 
"channel was swept 1-A. Not to my knowledge; it 
"might have been done." 

He stated further: 

"Portions of the work 'thus far completed, al- 
"though not swept, could have been approximately 
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1917 
	"estimated under this to show the quantity below  

GILBERT 	'' grade.  BROTHERS 
ENGINEERING 

CO. 	"By Mr. Pringle: V. 
TIIE KING. 

Ileasans for 
Judgment. 

"Q. Was it t—A. It was not done in my time; it 
"might have been done before. 

"Q. Was it done in your time'-A. Not in my 
"time." 

Mr. Bowden states, "I would consider that sub-
"stantially the whole of the amount should have 
"been included in the progress estimate. 

"THE COURT—Subject to re-adjustment for the 
`final certificate? 

"The Witness—Subject to re-adjustment for the 
"final." 

Mr. M. J. Butler, as I have stated, was the Chief 
Engineer for the time being, having the control of 
the work at the time the contract was completed. 
The effect of Mr. Butler's evidence is that he finally 
dealt with the matter, and intended to give a final 
certificate. It is quite clear from his evidence that 
he neither intended to allow or disallow the claim 
in question. His view apparently was that under the 
clause of the contract to which I have referred, the 
claim in question should be left to the court. This 
was the view he entertained and he acted upon it and 
gave what he intended to be a final certificate. 

Referring it to the court did not get rid of the 
legal difficulties raised by clauses 16 and 17 of the 
contract. 

My view is that after what took place before Mr. 
Butler, the subsequent- Chief Engineer, Mr. Bow-
den, had nôt the right to reopen the matter. 
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I think the principle laid down in Murra j v. The. 1917
•.. 

Queen (1) is applicable to this case. The facts. in GISRT 
$ROT

LB
HSRs 

the Murray case are not similar to the facts in this ENGICEOERING 

case, as in the Murrcy case the amount in question THE KING. 

had been paid. If in point of fact Mr. Butler dealt 
RJudgment. 

easons for 

with the case I do not think that the subsequent en- 
gineer had the right to reopen the matter..• 

In the 'case'of Murray v. The Queen, supra (2),. 
the learned Judge points out objections might have 
been raised to the right of the petitioner. He states : 
"These and other minor objections' presented them- 

selves to us as conclusive reasons, if urged and 
"relied On, why the contractors could not as 'a mat-, 
"ter of technical law. (though not of natural jus- 
"tice) maintain their action." 

In the case before me, the CrOwn relies upon the , 
objections. 	. 

Even if the dealing with the matter by Mr. Butler_ 
was not final, I do not think the subsequent reopen-
ing by Mr.. Rheaume and Mr. Bowden could deprive 
the Crown of the defence which. they have raised. 
Both of these gentlemen seem to be of opinion that 
the claim of the petitioner to the extent of $115,000 
is a meritorious claim. 

I have to deal with the case as it comes before the 
Court from the legal point of view. It is for the 
advisers of the Crown to say whether or not under 
the circumstances of the case such a clam;. shéuld 

' 	be paid. There may be reasons as suggested by Mr. 
Howard why the claim is not a meritorious One. , I't 
is not for me to pass upon this point. • 

(1) 26  Can. S.C.R. 203. 
(2) At p. 212. 
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1917 	In the case of Gilbert Blasting & Dredging Co. v.  

	

GILBERT 	The  King (1), the learned judge, the late Mr. Justice BROTH$RS g 
ENGINxERING Burbidge states as follows : v. Co. 

THE KING. 	"By the twenty-sixth and twenty-seventh  para.-  
seseons

d~meat. for"graphs   of the contracts the Conti actors agreed Jn  
`that they should have no claim on Her Majesty for 

"anything not included in the progross estimates, 
"unless the claim was made and supported by sat- 

isfactory evidence, and repeated every month. 
"Nothing of the kind was done with respect to the 
"present claim. Sometimes one feels that there 
"may be some hardship in the Crown invoking these 
"provisions against a contractor's claim. But per- 

haps one ought not to have that feeling where the 
"contractor during the progress of the work lies 
"back and does not give any intimation that he . 
"thinks himself entitled in any way to that for 
"which afterwards he puts forward a claim. At all 
"events it is for the Crown to say when these pro-
"visions shall be invoked against a claim, and when 
"they may be waived. In the present case the 
"Crown relies upon them, and they constitute, I 
"think, a bar to the whole claim." This case was 
affirmed by the Supreme Court of Canada (2) . 

I have therefore come to the conclusion, as I have 
stated, that the petitioners fail in their action, which 
must be dismissed with costs. 

Action dismissed. 

Solicitors for suppliants : Pringle, Thompson, Bur-
gess &  Coté.  

Solicitors for respondent : McLennan, Howard & 
Aylmer. 

(1) 7 Can. Ex. 221 at 236. 
(2) 33 Can. S.C.R. 21. 
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ON APPEAL FROM THE TORONTO ADMIRALTY DISTRICT. 191'7 

Dec. 1. 

FRED JOHNSON, • 

(PLAINTIFF) APPELLANT, 

AND 

ADAM BROWN MAcKAY, 

RESPONDENT, 

v. 

THE STEAMSHIP "CHARLES S. NEFF" 

(No. 1.) ' 

Shipping Admiralty law—A ppeal—J wriadiction—Leave of Court. 

The Exchequer Court, sitting in appeal, cannot entertain an 
appeal from an interlocutory decree without leave having previously 
been obtained from either the local Judge in Admiralty or from the 
Judge of the Exchequer Court, as required by sec. 20 'of the Admiralty 
Act (R.S.C. 1906, c. 141). 

APPEAL from the Toronto Admiralty District. 

.The appeal came on for hearing before the Hon-
ourable Mr. Justice Audette at Ottawa, Decémber 
1st, 1917. 

J. A. H. Cameron, K.C., for Johnson. 
Langs, for MacKay. 
M. J. O'Reilly and Scott, for the Ship. 

4 
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1917 

JOHNSON 
v. 

S.S. "CBARLES 
S. NEFF." 

Seasons for 
Judgment. 

At the conclusion of the argument the following 
judgment was delivered. 	, 

AUDETTE, J. (December 1, 1917) 

I do not see that there will be anything gained by 
my taking this case under advisement. The matter 
is so clearly before me, and the question that I will  
bave  now to decide is succinctly boiled down to one 
as to whether or not under sec. 20 of the Admiralty 
Act (1), this court, sitting in appeal from a lôcal 
Judge in Admiralty, can be seized of an appeal from 
an interlocutory decree without leave having previ-
ously been obtained from either the local Judge in 
Admiralty or from the Judge of this Court. 

This is a statutory enactment whereby I am bound, 
and failing to have such leave this court is not seized' 
with the proper jurisdiction to entertain the appeal. 

Moreover, under the jurisprudence of this court, 
the expression jurisprudence taken as used in the 
Province of Quebec, I have to follow the decision of • 
my colleague, who has already passed upon a similar 
subject in the case of 251 Bars of Silver v. Canadian 
Salvage Association (2), wherein he decides that 
when a mode of appeal is prescribed by statute, the 
same must be followed in its entirety, citing in sup-
port of such decision Brown on Jurisdiction, 
wherein it is stated : "The mode of appeal must fol-
"low the statute, and when the statute requires that 
"the appeal shall be taken in a specified manner, it 
"must be followed as to time, manner, and the ful-
"filing of all the statutory directions." See also Su-
pervisors v. Kennicott (3). 

(1) R.S.C. 190G, c. 141. 	 (2) 15 Can. Ex. 367. 
(3) 94 U.S. 498. 
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Following this decision and finding myself bound 1917  

by the statute, I dismiss. the appeal with costs. 	T0HNsoN 
v. 

S.S. "CHARLES 
. S. NESS:" 

Appeal dismissed. / Bs..ene ror 

Solicitor for plaintiff: J. A. H. Cameron. 

Solicitors for MacKay: Langs Binkley. 

Solicitor for Ship "Charles S. Neff": M. J. 
O'Reilly. 	 . 

judgment. 



158 	EXCHEQUER COURT REPORTS. [VOL. XVII. 

1917 FRED JOHNSON AND ADAM BROWN MAcKAY, 
Dec. 11. 

PLAINTIFFS, 

V. 

THE STEAMSHIP "CHARLES S. NEFF" 
AND 

The Crew of the STEAMSHIP "SARNOR" and 
the Underwriters of the Ship as added parties, 

DEFENDANTS. 

(No. 2.) 

Admiralty Courts--Transfer of cause----Comity. 

On the ground of comity, the Exchequer Court will not entertain 
an application for the transfer of a cause from one admiralty dis-
trict to another without the application having first been made be-
fore the local Judge. 

APPLICATION for the transfer of a cause from 
the Toronto to the Quebec Admiralty District. 

The motion came on before the Honourable Mr. 
Justice Audette, at Ottawa, December 11, 1917. 

J. A. H. Cameron, K.C., for plaintiff Johnson. 

Longs, for MacKay. 

M. J. O'Reilly, for the Ship. 

AUDETTE, J. (December 11, 1917) delivered judg-
ment. 
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I am` asked to make an order to transfer a case .1911  

from the Toronto to the Quebec Admiralty District,' . roHeso 

without an application for this purpose having first s's:'NFFA " 
been made before the Local Judge. 	 Reasons for 

Judgment. 

Were I to entertain the application, it seems to 
lne, it would be a "tyrannous exercise of concurrent 
jurisdiction," to quote an expressive judicial 
phrase; because there is a competent Court duly 
seized of the cause where the matter ought to be 
first dealt with. 	. 

It would be a great discourtesy to the  Judges of 
the Quebec and Toronto Admiralty Districts, and it 
would. also be ignoring the principles of comity, for 
me to entertain the proposed application, and I wish 
especially to put myself on `record as absolutely de-
clining to deal with this matter on the merits,—and 
that it is strictly and exclusively upon the ground 
o e comity that I dismiss the application and with 
costs. 

Application dismissed. 

Solicitor for plaintiff Fred Johnson : J. A. H. 
Cameron. 

Solicitors for plaintiff, Adam Brown MacKay: 
Langs Rinkley. 

Solicitor for Ship "Charles S. Neff" and Under-
writers: M. J. O'Reilly. 

ti 
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1915 	 QUEBEC ADMIRALTY DISTRICT. 
April 27. 

CANADIAN PACIFIC RAILWAY COMPANY, 

PLAINTIFF, 

V. 

THE STEAMSHIP "STORSTAD," 

DEFENDANT. 

Shipping—Collision.—Fog—Rule of road—Liability. 

A collision occurred between the plaintiff's ship, an outward-
bound vessel, and the defendant ship, an inwardbound vessel, while 
passing each other in converging courses on open water of the St. 
Lawrence river during a fog, 

Held, that the rules governing the open sea applied, and that the 
former having complied with art. 23 of the Rules of the Road was 
blameless in manæuvering herself out of the danger of a collision; 
that the collision was brought about by the negligence of the officers 
of the defendant ship in altering  lier  course in the fog and failing 
to slacken her speed, in violation of arts. 16, 21 and 29 of the Rules. 

ACTION for damages resulting from a collision. 

Tried before the Honourable Mr. Justice Dunlop, 
Local Judge of the Quebec Admiralty District, Cap-
tain Francis Nash, Assessor, on February 15, 16, 
18, 19, 22, 23, 25, 26, and March 1, 2, 3, 4 5, 1915. 

A. Geo ffrion, K.C., for plaintiff. 

J. W. Griffin, and W. P. Sedgwick, of New York 
Bar, for defendant. 

DUNLOP, Loc. J. (April 27, 1915) delivered judg-
ment.. 



VOL. XVII.] EXCHEQUER COURT REPORTS. 	. 161 

The plaintiff, as the owner of the Steamship "Em- 	i 

Press of Ireland, " claims the sum of three,  million r  g c R Co, 
dollars against the Ship "Storstad" for the loss of 	s.s. 

"s  the Steamship "Empress of Ireland," and the Bea—ions Seasonsons f 

 

foor  

amounts paid or that may hereafter 'be paid for Judgment* 

loss of life, or personal injury to members of ,the' 
crew or others,  whether under the Workmen's 
Compensation Act or otherwise, and for other. and 
all losses 'and damages occasioned by the collision 
which took place in the St. Lawrence River; near 
Father Point, on May 29th, 1914, and for costs. 

Whereas the plaintiff, by its statement of claim, 
alleges as follows : , 

(1) That between 1.45 . and • 2 o'clock A.M., on the 
29th May, 1914, the Steamship "Empress of ,Ire- - 
land," 8028 net registered tonnage, of which the 
plaintiff is theowner,whilst on avoyage .fromQuebec 
to Liverpool, with passengers and general cargo, • 
was between 6 and. 7 . miles .to the northward and 
eastward- of Father Point, which is 'on the south 
shore of the River' St. Lawrence; (2) there was fog 
and no ' wind and the tide was about half flood, al- 
though there remained a current down stream run- 
ning at the rate of about one and . a half knots ; (3) 
the "Empress of Ireland" had dropped ' her pilot 
near the Father Point gas buoy, and had then got 
under way, taking a course of N.470 deg. E. mag- 
netic, until she had the Cock Point gas buoy abeam, 
when the course was changed to N. 73. deg. E. mag- 
netic; (4) that the lights of another ship, which 
turned out to 'be the "Storstad," were first seen sev- 
eral miles off before the fog shut in and bearing at. 
first about 4 points on the starboard bow of the "Em- 
press 

 
of Ireland," but when the latter altered her 
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1915 
vv 	course, off Cock Point buoy, the "Storstad's" lights 

r. "F c°R co, bore about a point or a point and a half on the star- 

-ST g .
.+n... board bow of the "Empress of Ireland" and the ves- 

8easoneior  sels  would have passed each other starboard to star- 
Judgment. board, at a safe distance, if the "Storstad" had not 

subsequently altered her course in the fog; (5) there 
had been intermittent fog earlier in the night, bui 
the weather was clear when the "Empress of Ire-
land" left Father Point, and it was somewhat later, 
a little after altering the course off Cock Point buoy, 
that fog coming from the south shore was seen to 
be dimming the "Storstad's" lights; the "Empress 
of Ireland" was duly exhibiting the regulation lights 
for a steamship under way; (6) that seeing said fog, 
the engines of the "Empress of Ireland" were re-
versed full speed and her whistles blown three short 
blasts, which signal was a few minutes later repeat-
ed. When the "Empress" was stopped in the water 
her engines were stopped and two long blasts were 
twice sounded on her whistle. When the lights of 
the "Storstad" were seen coming out of the fog, the 
Master of the "Empress" hailed the "Storstad" 
to go astern and in the hope of avoiding or minimiz-
ing the effect of a collision, the engines of the "Em-
press" were ordered full speed ahead and her helm 
hard-a-port; (7) nevertheless, the "Storstad" came 
on at a considerable speed and the "Storstad's" 
stem struck the starboard side of the "Empress of 
Ireland" about amidships, causing her to sink soon 
after; (9) that the helm of the "Storstad" was im-
properly ported; (10) that the "Storstad" failed 
to keep her course and pass the "Empress of Ire-
land" starboard to starboard; (11) that the "Stor-
stad" was navigated at an immoderate rate of 



y . 

VOL.. XVIL] EXCHEQUER COURT REPORTS. 	163 

speed; (12) that those in charge Of th4 "Storstad" 	1 

failed to reduce her speed and sound her fog signal PeCr isR.  Nc 
 
o. 

before she ran into the fog; (13) that the engines ., s.s. 
STORSTAD. 

of the "Storstad" were not in due time slowed 
Reasons for 

stopped or reversed; (14) that no competent offi- Judgment.  

cers  were on dutyon the "Storstad"; (15) that those 
in charge of the "Storstad" neglected to comply 
with articles 16, 27 and 29 of the International Rules 
in force in Canadian waters. And plaintiff claims— 

(1) A declaration that it is entitled to the damage, 
proceeded for (2) the condemnation of the defend-
ant and its bail in such damage and costs ; (3) to 
have an account taken of such damage with the as- 
sistance of merchants; (4) such other and further 
relief as the nature of the case may require. 	' 

The defendant, by its statement of defence and 
counter-claim, alleges in substance the following: 
(1) That except as hereinafter admitted, the several 
statements contained in the plaintiff's statement of 
claim are denied; (2) the defendant is owner of the 
Norwegian Steamship "Storstad," of 6028 gross 
tonnage; (3) that at about 2 A.M., on the 29th May, 
1914, the "Storstad," while on a voyage from Syd-
ney, Cape Breton, to Montreal, with a cargo of coal, 
came into collision with the "Empress of Ireland" 
at â point about 7 miles to 'the northward and .east-
ward of Father Point, in the River St. Lawrence ; 
(4) the "Storstad," proceeding up the river, passed 
Metis Point at about 12.35 Â.M. There was no wind; 
the tide was flood, but in spite of the tide, there was 
a current setting down the river at the speed of be-
tween one and two knots; the "Storstad" left Metis 
Point about 3 miles off and proceeded on a course of 
west one-quarter - south magnetic, for a distance, 
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1 	measured by patent log, of 6 miles, and then on a 
CANADIA 

PACIPiC R.
37  Co. course of west of one-half south magnetic for a dis- 

s.s. 	tance,  measured by patent log, of 5 miles; and thence 
TORSTAD. 

8easoai for on a course of west by south magnetic, which course 
jeznaint* she held until the collision; (5) that at about the 

• time when the "Storstad" changed her course to 
west by south, those in charge of her sighted the 
masthead lights of a steamer, which proved to be the 
"Empress of Ireland"; the lights were several 
miles away and were on the port bow of the "Stor-
stad." As the vessels proceeded, those on board the 
"Storstad" saw the green light of the "Empress" 
still on the `Storstad's" port bow. Shortly after-
wards the "Empress" changed her course, so that, 
in addition to her masthead lights, her red light was 
visible to those on the "Storstad" and her green 
light was shut out. The vessels were then 2 miles 
away and the "Empress" was a point or more on 
the "Storstad's" port bow; (6) that shortly after 
a bank of fog, which had been moving out from the 
southern shore of the river, dimmed and finally shut 
out the lights of the "Empress." The "Storstad's" 
engines were at once slowed, and, about 2 minutes 
later, when the fog bank enveloped the "Storstad" 
also, her engines were stopped; (7) that 4 or 5 min-
utes after the "Storstad's" engines had been stop-
ped, her wheel was ported in order . to prevent the 
current swinging her head to port and in the Sirec-
tion of the "Empress" and in order thus to insure 
ample space for clearance. The "Storstad" did not 
swing under the port wheel, since her steerage way 
was lost, or nearly so. The engines of the "Storstad" 
were then ordered slow ahead, because it was desir-
able to preserve steerage way, and immediately 
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thereafter the green.light and masthead lights of xsxs 

the "Empress" were seen on thè "Storstad's port pererco. 
bow moving across her bow. The "Storstad's" en- 	s s. ' 

"STORSTAD." 
gines were at once put full speed astern and kept so iteaeoae for 
until the collision. The stem and the bluff of the Judgment. 
starboard bow of the "Storstad" struck the star-
board side of the "Empress" .about amidship, the 
vessels, at the moment of the côntaet, forming an 
angle of about 31/2  points. The "Empress" continued 
to go ahead across the bow of the "Storstad," which 
was swung around` in the direction of the, "Em- , 
press's" movement. As soon as the vessels touched, 
the "Storstad's" engines were ordered ahead, for 
the purpose of keeping her stem` in the wound, but the 
headway of the' "Empress" caused the vessels tô 
,separate. At the time the vessels came together, 
the "Storstad" was still heading west by south. 
(8) That as soon as the fog set • in, fog whistles of, 
one long blast were blown by the "Empress," and 
were answered by the .` `Storstad." Shortly there-
af ter, 2 signals of 3 whistles each were heard ,from . 
the "Empress;" all the "_Empress's' whistles 
sounded on the `.`Storstad's" port bow. The "Stor-
stad," so long as she retained headway, continued 
to blow fog signals, but when it was found that she 
had lost .steerage .way, a signal ôf 2 long blasts was 
sounded on her whistle. When, after the lights of 
the - "Empress" were seen through the fog, the 
"Storstad" went full speèd astern, a signal of 3 
blasts was blown on her whistle. (9) • The defend-
ant charges against plaintiff, its agents and ser-
vants, the following faults: (a) In keéping a bad 

. 	look-out; (b) in that she was in charge of incompe-
tent officers; (c). in. attempting to cross the bow of 
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S.S. 

"STORSTAD." 

Reesoasfor  
Judgment. 
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9 5 	the "Storstad" although the vessels, when the fog 

CANADIAN shut in,were clear to ass ort to ort ; (d) in fail- PACIBIc R. Co. 	 P 	p 	p 	, 
ing to hold her course and to pass the "Storstad" 
port to port; (e) in changing her heading and course 
to port in the fog; (f) in that, having headed across 
the bow of the "Storstad," she put her engines full 
speed astern, reduced her speed, and thereby caus-
ed collision; (g) in that she attempted to pass the 
"Storstad" too close; (h) in that she failed to com-
ply with articles 15, 16, 18, 19 and 22 of the Interna-
tional Rules of the Road at Sea, which were then 
and there in force; (i) in that she blew a signal of 3 
whistles when the vessels were enveloped in fog, 
contrary to article 28 of the said rules; (j) in that 
she failed to indicate her position and manoeuvres 
by blowing proper or sufficient whistles; (10) that 
no blame and resulting damage is attributable to 
the steamship "Storstad" or to any of those on 
board of her; And by way of counter-claim defend-
ant says: That the collision has caused great dam-
age to the defendant and to the steamship "Stor-
stad," and claims : 

(1) A declaration that the defendant is entitled 
to the damage asked under its counter-claim; (2) 
the condemnation of the plaintiff in the damage 
caused to the "Storstad" and 'to defendant, and in 
the costs of this action; (3) to have an account taken 
of such damage with the assistance of merchants ; 
(4) such further and other relief as the nature of 
the case may require. 

The plaintiff, in answer to the foregoing defence, 
prays acta of the allegations contained in the 3rd, 
7th and 8th paragraphs of the said defence ; as to 
paragraph 9, it takes exception to the allegations as 
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to "other faults that may develop at the hearing" ' 191  
.5 

"others in future respect which will be pointed pi2Iiirrco. 
out at the trial," the same being illegal, otherwise 	s.s. 

41STORSTAD." 
denies said paragraph; that plaintiff denies all the Reasons for 
other allegations of the defence, except in so far as Judgment.' 

the same are in accordance with the statement of 
claim and this answer. An.d as to the so-called coun-
ter-claim, plaintiff alleges : That the same is illegal 
and incompetent to the defendant ; and without 1 
waiver of said allegations, it denies the same in any 

. event. 
- 	The pretensions of the parties are set forth in: the 

'pleadings, a summary of which is given in the pres- 
ent judgment. , 	. 

The plaintiff moved to strike from paragraph (9) 
of the defence, the words "(k) and in other and fur-
ther respects which will be pointed out at the trial" 

. . as being illegal.. This motion was granted 
by judgment of this Court of date' the 15th Decem-
ber, 1914. 

After the issues had been joined on -the 12th Feb-. ,. 
ruary; 1915, the plaintiff moved to amend its pre- 
liminary act and statement of claim by adding the 
words "in the middle-of the river but at the place of. 
the collision and all along the shores the' current 
ran up stream" to paragraph 6 of the plaintiff's 
preliminary act and paragraph 2 of the statement 
of claim, on such conditions, as to costs, as the' 
Court may deem appropriate. 

I thought it better to hold this motion over until . 
the trial, and I am of opinion that same can be 
granted, and it is granted, costs of same to be paid 
by plaintiff, as appears by judgment on said motion, 
of even date. 	 . 
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CANADIAN 
PACIFIC R. Co. 

47. 
S. S. 

" STORSTAD."  
Besson.  for 
Judgment. 

EXCHEQUER COURT REPORTS. [VQL. XVII. 

I grant this motion more especially because evi-
dence in support of it has been adduced before this 
Court, without any objection being made thereto. 

Evidence in this cause is very voluminous because, 
by consent of parties, it is agreed that all the evi-
dence taken and exhibits filed before the Commis-
sion of Enquiry into the casualty of the "Empress 
of Ireland," held at Quebec on the 14th June, 1914, 
and following days, would be read and used as evi-
dence to all intents and purposes as if taken in this 
case, the whole as appears by consent of the parties 
of date the 23rd June, 1914, and 'filed the 12th 
August, 1914. 

Under said consent, the right was reserved to each 
party to recall any witness examined in said en-
quiry and to put in further evidence, if desired, and 
that said agreement was made effective in all re-
spects, in and for any class of action, counter-claim, 
or any action or proceedings against the "Empress 
of Ireland." 

A very large amount of additional evidence was 
taken before this Court, in Montreal, and the record 
is, consequently, very voluminous. 

The question as to who, if anyone, is to blame for 
the collision in this case depends largely on which 
of the two stories put forward by the respective 
owners of the respective vessels, is to be accepted. 

The evidence on material points is absolutely con-
tradictory. 

The main difference between the two vessels' 
stories is to be found in the description of the way 
in which the two vessels were approaching each 
other at the time when the "Empress of Ireland" 
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' changed her course after having Obtained an offing , 1915 ' 

from Father Point. .Father Point is the place where F„~gI&R CO. 

the "Empress of Ireland," the outwardbound ship, 	S.S. 
sTOABzan. 

had dropped her pilot; it is also the . place where Benisons ror 
the inwardbound ship, the "Storstad," was to pick Judgment. 

up her pilot. It is situated on the south 'side of the, 
river. 

The witnesses from the "Storstad" say they 
were approaching so as to, pass red to red, while 
those from the, "Empress of Ireland" say they were 
approaching so' as to pass green to green. , 

I feel that I am. safe in making the assertion that 
the "Storstad" never saw the red light. of the "Em-
press" at any time, which can be proved' by con-
verging courses. But it is within the bound's of pos-
sibility that the "Empress" might have seen the 
green light of the "Storstad" at some time, and the 
Assessor quite agrees with me in''this finding. 

I am going to prove later that the "Empress" was 
stopped in a position which is indisputable, and the 
present position of the wreck will verify it, whereas 
the "Storstad," having nothing to verify her posi-
tion by, might have, been somewhat to the south, , in 
which case the `f Empress" might have' seen the 
"Storstad's" green light at some time.  Thé  fact 
that the "Storstad" ported her helm and ran_ into 
the "Empress" on the starboard side shows 'that 
the "Storstad" -must have ..been somewhat to the 
south. So, of the two stories of green to green of 
the "Empress," and` red . to red of the "Storstad," 
the "Empress" has the best of the argument, as 
hers is a possibility, but the" Storstad's" is an im-
possibility. Now, having shown that there is 'a pos- 

. • sibility of the "Empress" having seen the green 
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1 9 15 	light of the "Storstad" at some time, it immediately 
CANADIAN places her in the enviable position of being a pass- 

s.s. 	ing ship instead of a crossing ship. The stories are 
"STOASTAD." 

$eAs - for absolutely contradictory and we have to determine 
Judgment. which is the more probable. 

The whole trend of the evidence taken at Quebec 
was evidently made with the purpose of establishing 
which of the two vessels had changed her course in 
the fog, and this was the main question the com-
mission had to decide. 

The defendant, in opening its case, charged the 
plaintiff with three faults : (1) that the alteration 
of th0 "Empress's" course at Cock Point buoy was, 
according to it, a wrong thing to do ; (2) that the 
speed of the "Empress" was maintained until the 
collision took place, and (3) the "Empress of Ire-
land" is charged with not having a proper lookout. 

, As to the alteration of the course at Cock Point 
buoy, the defendant pretends that by so doing, a risk 
of collision was produced. r  

A manoeuvre is wrong if it creates a risk of colli-
sion. The test, therefore, is whether this manoeuvre 
created a risk of collision. A further test is again 
if it did create a risk of collision, did it contribute 
to the disaster in question? If a given manoeuvre 
creates a risk of collision, it would be a breach of 
the rule, and if it creates a risk of collision which 
contributed to the collision or caused it, then it would 
be a fault. As is well known, there is a difference 
between the English law and our law that used to 
exist and which has been very recently abolished. 
All the English jurisprudence is under the old law. 
In England, formerly, a breach of the rules was pre- 



,VOL.'XVII.] EXCHEQUER a  COURT REPORTS. 	171 

sumed to have'contributed to 'the collision or caused 	s 5 

it,unless the contrarywas 	Whilst, in our . cIFIc  . proved. 	PACIFIC R. Co. 
law, the plaintiff has to prove the breach of the rule, 	s.s. STORSTAD. 
and also that it caused or contributed to the colli- ~easons ior 

Judgment. 

In this particular case, either the 'ships were, for 
some minutes . to the knowledge of each other, green 
to green, or they were, for some minutes before the 
collision, to the knowledge of each other, red to red,. 
after the Cock Point buoy alteration. 

There' is no suggestion that the ships were head- 
on or nearly head-on. The ships were ,passing ships, 
each one seeing the other. Even if the ships were 
either red to red, or green to green, to the knowledge 
of each other, for some minutes before the fog, the 
courses were safe: there was no risk of collision at 
that moment. 

The anterior manoeuvre had not created a risk of 
collision and the material and vital question is, as 
was stated in Quebec by everybody before the, com-
mission; which ship destroyed the safe position? 
The ship, which altered its course was at fault. 

If the ships entered the fog red to red,.the courses 
were absolutely safe. If red to red is safe, then 
green to green is' equally safe. 

I cannot see that there should be ,any difference 
in the "Empress's" favour in that risk. What is 
true of red to red must be true of green to green, so 
on defendant's statement, there ,is` nothing in the 
suggestion that the. initial manoeuvre created a risk 
of collision, or otherwise created a dangerous posi-
tion, or that the initial manoeuvre, in any way, caus-
ed or contributed to the collision, since the ships 

- sion. ' 
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1915 were each on passing courses and each knew that 
IAN 	were on passingcoursesbeforethe fog R. Co. they  f g set in.  v. 

"STDa s.STs. AD." 	As to the second alleged fault, that the speed of 
Beacons for the "Empress of Ireland" was maintained until the 
Judgment. 

collision took place, I will take this into considera-
tion when I treat of the responsibility for the acci-
dent. 

As to the third alleged fault, that the "Empress 
of Ireland" had no proper look-out, this has cer-
tainly not been established, as the witness Carroll 
was in the crow's-nest look-out and faithfully ful-
filled his duty and remained there to the last moment. 

It has also been charged that the "Empress of 
Ireland" changed her course, not by reason of any 
wilful alteration of her wheel, but in consequence 
of some uncontrollable movement which was ac-
counted for on the assumption that the telemotor 
steering gear was out of order and on the theory 
that having regard to the fulness of the stern of the 
"Empress," the area of the rudder was insufficient. 

It may be remarked that this was not pleaded by 
the defendant and, in my opinion, the evidence 
shows clearly that the steering gear was in good 
order, and there is not a shadow of evidence to show 
that there was anything wrong with it at the time 
of the collision, or that it, in any way, contributed to 
the said accident. 

In addition to the evidence taken before the com-
mission at Quebec, which will hereafter be referred 
to by the number of the questions applicable to the 
different matters at issue in this cause, the Liver-
pool Pilot, who was examined for the first time be-
fore this Court, testified that he had been pilot in 
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charge of the "Empress of Ireland" while she was 	1916  

pproceeding to sea ever since the shipwas launched, CANADIAN 
gPACIFIC R. co. 

sometime in the year 1906, and he spoke in the high- 	s. o. 
est terms of her steering gear. I do not think this szoRszAD. Reasons for 
question requires a more detailed explanation. 	Judgment. 

Much comment has been made .on the fact that 
Captain Kendall says, just before the ship sank, 'he 
looked at the compass and found her head S.E. The. 
present position of the wreck is with her head N.E. 

When we take into consideration the fact that 
there was no light for him to see the compass by, 
and take into consideration that he was ' steering 
eastward, it would be easy for him to confound S.E. 
with N.E. There 'is also another explanation. Noth-
ing will cause 'deviation of the compass more than 
a heavy jar. The "Empress" had jar enough to 
send her 'to the bottom. Then the angle of the ship ' 
was 45° or more, and no ship has her compass ad-
justed for such a serious heeling error, so that this 
compass which he looked at 'night be altogether use-
less, and the S.E. that Captain Kendall . imagined he 
saw might be several points out. 

The evidence being so contradictory, ' the wit-
nesses from the "Storstad" saying. that they were 
approaching so as to pass red to red, while those 
of the "Empress of . Ireland" say they were ap-
proaching so as to pass green to green, the stories 
are irreconcilable, and we have to determine which 
is the more probable. 

In order to place the responsibility for the dis-
aster, the first point I will dispose of is the position 
of the "Empress" at the time of the collision, say 
at 1.55 A.M. I think I am entitled to state positively 
that it was 1200 to 1500 feet to the eastward or past 
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1 s i 	the place where the wreck now lies and that is mark- ._._ 
PAcir  CDIA  Co. ed on the defendant's chart or diagram No. 3, pro- 

s.s. 	duced by Mr. Griffin, one of the defendant's coun- "STORSTAD." 
8easona for  sels,  in illustration of his argument from the posi-
dndgment. tion of the churches, namely : 

It lies N.62~/2°.W., 7 1-6 miles from Ste. Flavie 
church. 

It lies N.11°E., 4 2-5 miles from St. Luce church. 
It lies N.45° E., 63/4  miles from Father Point Light-

house. 
The position of the wreck has been checked by me, 

with the assistance of the assessor, and it agrees 
with the above bearings. 

I know the position of the wreck and I know by 
many witnesses that there was a current of one mile 
an hour running westerly, and it is well known that 
the "Empress" sank 15 minutes after the collision. 
She drifted back with the current 15 minutes after 
she was struck. Thisplacesherposition exactly at the 
time of the collision 1200 to 1500 feet to the east-
ward or past the wreck, provided she was lying dead 
in the water, as she claims to be at the time of the 
impact. 

We have the evidence of Captain Kendall, (Q. 20), 
Captain Murray (Q. 4079), Brennan (Q. 138), Mur-
phy (Q. 2177 to 2194), that she could be stopped 
dead in the water from 2 to 3 minutes, and cases 
have been cited where it has been done, such as off 
Point Lynas, off the Welsh Coast, in 2 minutes and 
15 seconds (Q. 4199). 

On the present occasion, we have the evidence of 
Captain Kendall (page 26), Brennan, that on see-
ing the "Storstad's" light being shut out by the 
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fog, they reversed their engines for 3 minutes, blow- 19 15 

 while doing so, 2 whistles of 3 short blasts, to r  ,.rFI`,  R co. 
let the "Storstad" know that she was reversing. .~ s.s. 

sTOHSTAD. 
Then, according to the evidence, she blew 2 whistles Bea 	for 
of 2 long blasts, indicating that she was stopped in Jnd.gment• 

the water, which is verified by Jones, the First Of-
ficer . (Q. 1764), Captain Kendall .(Q. 218), John 
Murphy (Q. 2194), Brennan (Q. 2149), Liddell (Q. 
2540), and ' Miss. Townsend (Q. 7205). Tufteness 
and Saxe heard the three short blasts twice (Q.Q. 
1092, 1094), which is ' important and material evi-
dence, as Tufteness ' admits he heard the "Em-
press's" 3 ' short blasts about one or two minutes 
apart; Therefore, he admits she was reversing for 
that time, sufficient to bring her to a standstill. 

Saxe (Q. 4650) also admits the same, though the 
"Storstad" denies at all times ,hearing the "Em-
press's" 2. whistles of 2 long ,blasts saying she was 
stopped. 

After carefully considering all the evidence,. I• 
have come to the conclusion that the "Empress" 
was stopped. I think it has been established that 
the "Empress 	position, at the time 'of the col-
lision, was 1200 to 1500 feet eastward from the 
wreck, notwithstanding the .contradictory evidence 
that has been produced. The fact remains that she 
was dead in the water 15 minutes before she sank, 
and she had to be from 1200 to 1500 feet past -the 
position where the wreck now lies, notwithstanding 
all arguments to the 'contrary. 

Having established the position of the "Em-
press" dead in the water at the time of the collision, 
I will review the action of the vessels which led 'to 
the collision. 
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19 1 6 	I will first speak of the courses of the two ships, 
CANADIAN which I consider as most important. The evidence PACIFIC R. CO. 

S.S. 	is emphatic that the "Empress" was steering a 

",5TORS

$TOHSTAD." 

D. 	final course of N.73° E. and never varied this course.
Reasonn 	

. 
Judgment. I am forced to accept it, and the Assessor concurs, 

and the same applies to the "Storstad's" course of 
W. by S. 

Now, it is shown by the chart or diagram .pre-
pared at my request by the Assessor, verified by me, 
and signed by me and the Assessor for identifica-
tion and hereto annexed,I that these two courses were 
converging and that two ships approaching each 
other, in opposite directions, on these courses would 
meet or cross each other at a given point. This 
crossing point must be the . position of the "Em-
press" after she was stopped in . the water at the 
time of the collision. 

It having _ been proved that the "Empress" was 
stopped in the water, and that her position was from 
1200 to 1500 feet to the eastward of the wreck, by 
looking at the chart, it will be seen that during the 
whole time the "Empress" was following her N.73° 
E. course. She had the "Storstad" on her star-
board bow and disposes finally of the contentions of 
the "Storstad" that she saw the "Empress's" red 
light. At a distance of a mile and a half or two 
miles apart, where both parties agree they last saw 
each other before the collision, and when their lights 
were commencing to be dimmed by the fog, the. 
"Empress" would be showing the "Storstad" her 
green light, and the "Storstad" would be showing 
the "Empress" .,her red light, unless the "Stor-
stad" was to the southward, as I think she was, 
then she would be showing her green light. This 

I At p. 183 post. 
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can be verified by looking at the chart. 'I think, it is. 9 15 

quite probable that at this . time the coloured lights PAciFic R C. 
of both ships were obscured by fog, but if they saw 	s.s. 

STORSTAD. 
any coloured lights at this time, they wôuld have Reasons for 

to be as stated by me. 	 Judgment. 

Now, I will take up the question of the action of 
the two ships when they both arrived at. the position,. 
of one, mile and a half to two miles- apart, after 
which they were obscured by the fog until the time 
of the-  collision, which is proved to be about 8 min-
utes.. They. enter this area of one mile, and a half 
to two miles going full speed, say 16 miles per hour 
for the ,"Empress" and 11 miles per hour for the 
".Storstad." Therefore they 'were approaching 
each other at the rate of 27 miles an hour. At this 
rate of speed, they would have either' collided or 
passed clear in 3 or 4 minutes. 

Considering the close proximity of the vessels at 
this time, any change of course might have been im-
prudent, particularly as they were -running into a 
fog bank, ând this explains the .fact that at this 
point, say at 1.47 A.M., the "Empress" ordered her 
engines' full speed astern, and notified the "Stor-
stad" by the appropriate -whistle of «3 short blasts 
that she had done.  so. . • 	 t 
' Instead of following the example of the "Em--
press" and reversing her engines, the "Storstad" 
merely slowed her engines and continued her speed; 
about 8. minutes after the "Empress" started to 
reverse her engines, the collision occurred, say at 
1.55 A.M. 	 - , 

Any ,difference of opinion as to the time here 
seems to be absolutely of no importance, as we have 
the evidence of the "Empress" that she was re- 
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91, 	versing for 3 minutes and the evidence of the "Stor- 
C Pecix~c R. ex,winatCo. stad" that she knew the "Empress" was reversing, 

..sro s ~ „ having heard her signal of 3 short blasts. 
Reasons for 	Now, what happens in this interval of 8 minutes Judgment. 

before the collision occurred? 

The "Empress" goes about a quarter of a mile, 
or practically 3 ship lengths, under reversed engines 
before she is brought to a standstill. The evidence 
shows that this took 3 minutes. During these 3 
minutes the "Storstad". is going on with no effort 
to check her speed other than slowing her engines, 
and must be going at a speed of say 8 knots, which 
is a compromise between full speed, 11 knots, and 
slow speed, 5 knots. She would cover the distance . 
of nearly half a mile. 

This leaves the ships about three-quarters of a 
mile apart, and 5 minutes yet to go before the col-
lision occurred. The "Empress" is dead in the 
water and the "Storstad" is continuing on her 
course. At some part of this period, she claims she 
came to a dead stop, then ported her helm, only af-
fecting her heading a quarter or half a point, and 
ordered slow speed ahead again. 

I will make some observations as to the probable 
speed of the "Storstad" at the time of the collision. 

At a mile and a half apart, the "Storstad" was 
going 11 knots an hour with the current. She then 
slowed her engines. At the time of the order to 
slow down, she was still going 11 knots. It would 
take some time to come back from her 11 knot speed 
to slow speed, which is about 5 knots an hour. There-
fore, when the next order to slow the engines was 
given 2 minutes later, by the evidence, it was reason- 
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able to suppose that she was going at 8 knots per 
hour. As it would take her some time to come 'to a lucerne, 
standstill from a speed of 8 knots an hour without ' s.4. 
reversing her engines, and taking into consideration geaa~ for 
how close she was to the "Empress" after these ,+ Juâm°ne. 
first orders were given, I cannot see how she can 
have lost her way, particularly as she again started 
slow speed ahead before the collision, and after her 
order to stop. 

Her next order was full speed astern and that was 
only 30 seconds before the collision. 

She therefore seems to have maintained her 
speed all through the short period before the col-
lision, and it is my opinion that at the time of the 
impact she was going at not less than 6 knots an 
hour, and probably more. 

The depth she penetrated into the "Empress's" R 
side, which the evidence gives all the way from 10 
to 18 feet, and the condition .of her own bows after 
colliding, would go to substantiate this speed. 

I would mention , that the "Storstad" is built 
longitudinally, or Isherwood system, and conse-
quently very strong, and the damage to her bows 
was very extensive. 

In my opinion, three facts have been established. 

The position of the.  "Empress", when she was 
stopped in the water, 15 minutes before she sank— 

The fact that the "Empress" was stopped in the 
water—and 

The fact that at the time of the impact, the "Stor-
stad" was travelling at least at a rate of 6' knots an 
hour, or probably more. 
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1915 	In arriving at my finding as to the responsibility 
CANADIAN for the collision, other considerations come in, which Peciaic R.  

s s. 	I will enumerate later, but I would like to mention 
"STORSTAD." 

,on for  that I consider the evidence on both sides, other 
Judgment. 

than that above referred to, immaterial and of little 
value. 

For instance, the defendants, on their chart and 
in the calculations of course and distance, &c 	 
have gone on the assumption that the current was 
against them at the rate of a mile and a half per 
hour, while it was in their favour one mile per hour, 
so that on their own contentions, with their own 
chart, they would be in a position past the wreck 
before they ever started the manoeuvres that oc-
curred just previous to the collision. 

They base their contention that the "Empress" 
could not cover the distance to the wreck and re-
main dead in the water for some time before the 
collision, on the theory that when the "Empress" 
started from a point one miles N.43° W. from Fa-
ther Point buoy, she had stopped to let her pilot off, 
but it appears that her engines had never been stop-
ped, but were only slowed down, as is the usual prac-
tice, as I am advised by the Assessor, and, there-
fore, she did not lose any time in the warming-up 
process of her engines, which would have happened 
had they been stopped, but was able to increase her 
speed rapidly. 

The coloured lights were as I have represented 
them. If you will follow out the courses of the ships 
to the time of impact, on the chart hereto annexed 
and above referred to, you will see that the lights 
would appear as I have stated. 
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I am confirmed in my 'opinion _ that these vessels 	1915 ., 
approached each other .on their converging courses CANADIAN pp 	 g g 	PACIFIC R. co., 

more rapidly than they realized, and as the "Em- « ss. &ORSTAD. 

press" had the "Storstad" on her starboard bow, /lessons for 

she adhered to the green light story, and as at' the Judgment. 

'same time the "Storstad" had the 'Empress" on 
her port bow, she adhered to the red light story, 
in order to  évade  responsibility for the collision. 

Art. 23 of the Rules. of the Road says: 
"Every steam vessel which is directed by these 

`rules to keep out of the way of another vessel, 
"shall, on approaching her, if necessary, slacken 
"her speed, or stop or reverse." 

The "Empress" obeyed this rule. ~ 

ART. 16. `A steam vessel hearing, apparently 
"forward of her beam, the fog signal of a vessel 
"the position of whish is not ascertained, shall, so 
"far as the circumstances of the case admit, stop 
"her engines, and then navigate with caution, until 
"danger•of collision is over." 

ART. 21.—" When, ' in consequence of thick wea- '. 
"they, or other causes, such vessel finds herself so 
"close that collision cannot be avoided by  thé  action 
"of the giving-way vessel alone, she also shall take 
``such action as will best aid to avert the collision:'' 

ART. 29.—"Nothing in these rules shall exoner-
"ate any vessel . . ' . of the neglect of any pre-
"caution; which may be required by the ordinary • 
"practice of seamen, or by the special circumstances 
"of the. ease." 
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1915 

CANADIAN 
PACIFIC R. Co. 

.n. 
S. S. 

"STORSTAD." 

Reasons for 
Judgment. 

EXCHEQUER COURT REPORTS. [VOL. XVII. 

Attention might be called to the way the "Em-
press of Ireland" was navigated. She had 3 first-
class officers on the bridge, namely: Captain Ken-
dall, Mr. Jones, first officer, and Mr. Moore, third 
officer. 

On the "Storstad," Mr. Tufteness, first officer,. 
was in charge, perhaps assisted by Mr. Saxe, third 
officer, though the latter claims he had nothing to 
do with the navigation of the ship. 

In my opinion, Mr. Tufteness, in not stopping the 
"Storstad," when he heard the first 3 blasts from 
the "Empress," made a great error of judgment, 
and to my mind, had Captain Andersen, the Master 
of the "Storstad," been called earlier and had been 
on deck, he would immediately have stopped his ship 
and avoided the whole calamity. 

I cannot emphasize this neglect too. strongly. 
I regret very much to have to find Mr. Tufteness 

at fault in violating Articles 16, 21 and 29 of the 
Rules of the Road above quoted. Through his ne-
glect or inexperience, in my opinion, the cause of the 
accident was the speed of the "Storstad," and the 
porting and hard-aporting of her helm, and the 
"Storstad" is entirely to blame for the said acci-
dent, because Mr. Tufteness had the opportunity to 
take the speed off his ship, the same as the "Em-
press" did, and if he had not ported her helm, I be-
lieve he would have gone clear and the collision 
would not have occurred. 

I regret very much to have to impute blame to 
anyone in connection with this lamentable disaster 
and I would not have done so, and would not do so, 
if 'I had felt that any reasonable alternative was 
left to me. 
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1916 	There is nothing to show that the disaster was 
PAc

CANADIA iFicR. NCo. in any way attributable to the St. Lawrence route, 
S.S. 	and, being open water, all sea rules apply. 

..STOHSTAD.,,  

eases for 
In conclusion, I am of the opinion that Mr. Tufte- 

t. 
ness, the first officer of the "Storstad," was wrong . 
and negligent in altering the course of the "Stor-
stad" in the fog, as he undoubtedly did, and that 
he was also wrong and negligent in keeping the 
navigation of the vessel in his own hands and in 
failing to call the Captain when he saw .the fog 
coming on. 

I  am further of opinion that no fault or blame 
is attached or attributable to the "Empress of Ire-
land," and, consequently, I am of opinion that 
plaintiff's action must be maintained, with costs, 
and the counter-claim of the defendant rejected, 
and the defendant is condemned by the present 
judgment to pay to the plaintiff the sum to be found 
due to said plaintiff, and"in costs, and doth further 
•order that an account should be taken and doth refer 
same to the Deputy-registrar, assisted by merchants, 
to report the amount due the plaintiff in respect of 
its claim, and that all accounts and vouchers, with 
the proof in support thereof, shall be filed within 6 
months from the date of the present judgment. 

Judgment for plaintiff. 

Solicitors for plaintiff : Meredith, Macpherson, 
Hague, Holden, Shaughnessy & Heward. 

Solicitors for defendant :  Duclos  & Bond. 
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BRITISH COLUMBIA ADMIRALTY DISTRICT. 

PALLEN, ET AL., 

v. 

THE SHIP "IROQUOIS." 

Collision—Fog—Duty as to speed—Liability—Costs. 
The provisions of art. 16, requiring each vessel in case of fog or 

thick weather to "stop her engines and then navigaté ,with caution", 
must be strictly adhered to in order to avert a collision. Mere sound-
ing of the fog signal is not sufficient. Where both vessels are at fault 
"the damages shall be borne equally by the two vessels", pursuant to 
sec. 918 of the Canada Shipping Act (R.S.C. 1906, c. 113). The old 
rule that each delinquent vessel shall bear her own costs is still' in 
force. 

ACTION for damages resulting from a collision. 

Tried before the Honourable Mr. Justice Martin, 
Local Judge of the British Columbia Admiralty Dis-
trict, at Vancouver, October 30 and November 1, 
1912. 

J. A. Russell and Moffat, for plaintiff. 
A. D. Taylor, K.C.; for defendant. 

MARTIN, Loc. J. (February 28, 1913) delivered 
judgment. 	• 

On October 22nd, 1911, about 4.30 P.M., off the 
sandheads, Fraser River, the Steamship "Iroquois" 
(a high-powered passenger vessel, Henry C. Carter, 
Master), heading for Vancouver Narrows, on ' a 
N.W. by N.1/2  N., collided with the Steam Tug "No- 
name" (registered tonnage 116, length 86 feet,,John 
Barberie, Master), with loaded scow in tow, 60 x 26 
feet, bound for Fulford Harbour, via Active Pass, 

1913\ 

Feb. 28. 

~. 
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1918 	on a course S.E. by S. 3/4  S. The day was calm, 
l'ALLENv,. $T AL.a with little' if any wind ; tide flooding probably under 

THE SHIP 
'"111011II0I8." one knot an hour. The "Noname" had clear wea- 

ther till 3.45, when she ran into a thick fog, in which 
objects were not visible beyond half a cable, but pro-
ceeded onher course without abatingher speed, which 
was about the best she could make, viz.: 6 knots 
through the water. I am satisfied that she regularly 
gave the proper signals, nor do I find any reason for 
thinking that the "Iroquois" failed to do the same; 

-the fact that some of the witnesses gave apparently 
truthful, yet conflicting, evidence regarding the sig-
inals heard in fog can readily be explained by a per-
usal of the Report of Trinity House Fog-Signal 
Committee, 1901, reprinted in Smith's Leading 
'Cases on the Collision Regulations (1907) 296. The 
"Iroquois" was, with the slight assistance of the 
tide, maintaining a speed of probably a little over 
14 knots through the water, which her officers call 
her "fog speed," as she runs very regularly on that 
speed and makes distances more accurately on it be-
tween fixed points than on her best speed, which, 
at 143 revolutions, is about 151/2  knots. When the 
vessels actually came in sight of one another they 
were not more than 250 or 300 feet apart. It was 
only immediately before sighting the "Noname" 
that the engineer of the "Iroquois" had been given 
the signal for half speed, which signal, he says, was 
followed up without any interval by one for "full 
:speed astern," which was responded to, but it was 
too late to avoid the collision, though the force of 
the impact was greatly diminished. 

It is proved by the evidence of the master and 
mate of the "Noname" that though they heard a 
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vessel approaching them, almost, if not quite, right 	1913 

ahead through the fog for 5 or 6 minutes before they PALLEMÛETAL., 

sighted her, they took no other precautions than 'to "i oQgô - 
continue to sound the fog signal. Article 16 pro- 
vides that : 	- 

"Every vessel shall,: in a fog, mist, falling 
"snow, or heavy rainstorms, go • at a moderate 
"speed, having careful regard to the existing cir-

cumstances and conditions. 
"A steam vessel hearing, apparently forward 

"of her beam, the fog signal of a vessel the posi- ' 
"tion of which is not ascertained, shall, so far as 
"the circumstances of the case admit, stop her 
"engines, and then navigate with caution until 
"danger of collision is over." 
No valid reason was given for the failure of the 

"Noname" to "stop her 'engines and then navigate 
with caution" ; the suggestion of her master that he 
did not do so because the barge 'astern would sheer 
and become more difficult to handle, is inadmissible 
in the circumstances, beéause there was 'nothing in 
wind, , tide or weather conditions to prevent. him 

. from at least reducing his speed to what would be 
the lowest possible speed consistent with safety of 
tug and tow in the circumstances, even if it were not 
practicable to let the way run entirely off the tow 
and come to a standstill. To escape liability it must 
be shown that the movement was not more than was 
necessary, 'but no attempt was made to establish 
this. Compare The Lord Bangor,i The Challenge 
and Due d'Aûmale.2 The truth is, according to Ms 
own - testimony, that he mistook, the fog whistle of 
the. "Iroquois" for that of a small, boat, and took 

= 	P. . 
z 

	

[1.1899065] 
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1913 	dangerous chances, which contributed to the col- 
P&LLEN ET •' lision. Indeed, the man at the wheel, Williams, tes- 

m s. tified that they had heard the "Iroquois" for 20 
minutes on their port bow, and she had whistled at 
least 4 times from that point. On the other hand, I 
am unable to accept the excuse offered on behalf of 
the "Iroquois" for running at such a speed, which 
cannot be called moderate in the circumstances. 
While it may be true that she runs more regularly at a 
certain speed, that may make it safer for herself in 
determining her position as aforesaid, but at the 
same time it, if high, makes her more dangerous to 
other vessels, which is the fact the regulations re-
quire her to guard against. She might, on the one 
hand, run more regularly at 12 knots than at full 
speed, or, on the other hand, at full speed than 12 
knots, at which full speed she would be safer for 
herself but still more dangerous to others than she 
was in this instance. 

I am unable to say that, after the vessels came in 
sight of one another, either of them could reason-
ably be said to have failed to do anything which 
would have avoided the collision. They are equally 
at fault in having brought it about by contravening 
Article 16, which the Privy Council stated in China 
Navigation Co. v. Lords Commissioners S.S. Chin-
kiang,1  "is a most important article and one which 
"ought to be most carefully adhered to in order to 
"avert the danger in thick weather." . . . It was 
notorious that it was a matter of the very greatest 
difficulty to make out "the direction and distance of 
"a whistle heard in a fog, and that it was almost im- 

possible to rely with certainty on being able to 

1 [1908] A. C. 251. 
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"determine the precise bearing and distance of a 	sÿ 

"fog signal when it was heard." According to the puLRN4.ET  Al... 

following extract from the judgment of the Ad- "5' 
miralty Court in the late case of The Sargasso,' not 
only the "Iroquois," but the "Noname" was also 
guilty of excessive speed :--- 

"With regard to the Mary Ada Short, her speed • 
"spoken to by her master, was three. knots ; that is 
"probably a smaller speed than she had a good deal, 
"and in this regard, apart from the angle -.of the 
"blow, I have come to the conclusion, from the 
"nature of the wound, that the speed.  at which this 
"vessel was going was a good deal more than he 
"says. If vessels could only see each other at a' 
"distance .of 100 yards and if they had to be under 
"way at all, they ought to proceed as slowly as they 
"possibly, can. .It is impossible to say what the. 
"speed ought to be in figures in every ease, but it 
"is obvious, if a vessel is proceeding ' at â speed . 
"which would not allow her to pull up in something 
"like her own length, in the circumstances  of this 
"particular afternoon, and if a vessel could proceed 
"and have steerage way at a smaller speed than she 
"was going, she ought to have gone at that speed, 
"and in so far as that speed was exceeded it was 
"exçessive." 

The situation, finally, herein was like that de- 
scribed in a case in this Court: Wineman v. The 
Hiawatha,' wherein it was said 

"The rate was so immoderate and the fog so 
"thick that it prevented either vessel, in the brief 
"space of . time which elapsed after sighting the 

1 (1912) P. 192 at 199. 
2  (1902) 7 Can. Ex. 446 at 468. 
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1 	"other, from taking any effective steps to. avoid 
PALLEN, ET AL" 	"the other." v.  

Tas  SHIP 
~';a°AuOIS" 	Pursuant to sec. 918 of the Canada Shipping Actl 

I direct that"the damages shall be borne equally by 
"the two vessels . . . one-half by each," which 
means in this case that the "Iroquois" must pay 
one-half of the damage to the "Noname" because 
no evidence was given of any damage to the "Iro-
quois," and there will be the usual reference to the 
Registrar, assisted by merchants, if necessary, to 
assess them. I note that the Maritime Conventions 
Act, 1911 (Imp.) 1 and 2 Geo. V., c. 57, s. 9, does not 
apply to Canada, so no question of establishing the 
degree of blame can arise in this Court, but it has 
been decided that even where that statute can be 
given effect to the old rule that each delinquent ves-
sel bears her own costs is still in force. The Bravo.? 
And compare the Rosalia,$ the first decision under 
said Act. 

Judgment accordingly. 

1  R.S.C. 1906, c. 113. 
2 (1912) 29 T.L.R. 122, 12 Asp. M.C. 311. 
3  [1912] P. 109. 
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QUEBEC ADMIRALTY DISTRICT. 

CROWN STEAMSHIP COMPANY, 
Placinti 

v: 

THE STEAMSHIP "LADY OF  GASPÉ"  
Defendant. 

EDWARD BOUCHARD, et al, • 
Plaintiffs; 

V. 	. 	_ 

THE STEAMSHIP "CROWN OF CORDOVA" 
Defendant. 

M 

Collision—Overtaking vessel—Fog signais--Negligence--Paute com-
mRune—Damages. 

A steamer descending the St. Lawrence River in foggy weather 
had come to anchor for safety. Previous to anchoring the ship was 
being overtaken by another ship descending the river. Both ships 
had failed to give the proper fog signals, and as a result the steamer 
at anchor was run down by the other. 

Held, as the ships were both at fault the damages should be 
divided. 

2. Status of ' report of the Commission of Wrecks before the 
Court commented on. 

ACTION for collision in the St: Lawrence River. 

Tried at Quebec before the Honourable Silt A. B. 
Routhier, Local Judge of the Quebec .Admiralty 
District, April 15th and 16th, 1914. 

C. A. Pentland, K.C., C. A.  Duclos,  K.C., and Ç. 
Thompson, for the "Crown of Cordova." 

L. A.  Taschereau,  K.C., and A. R. Holden, K.C., 
for the "Lady of  Gaspé."  

1914 

May 9. 
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1914 

CROWN STRA1[- 
S81P CO. 

v. 
S.S. "LADY 
OF GASPÉ." 

BoucxexD 
v. 

S.S. "CRowrr 
OP CORDOVA." 

Bessons for  
Judgment. 

EXCHEQUER COURT REPORTS. [VOL. XVII. 

SIR A. B. ROUTHIER, Loc. J. (May 9, 1914) deliver 
ed judgment. 

Les faits principaux dans ces causes sont bien 
établis, malgré les contradictions des détails dans les 
témoignages. Les voici en résumé : 

Le 28 juillet dernier, le steamer "Lady of Gaspé" 
descendait le fleuve St-Laurent de Montréal à Qué-
bec, et il était suivi par le steamer "Crown of  Cor-
dova",  à une distance approximative de 11/2  mille à 
21/2  milles. Pendant toute la journée ils suivirent 
tous deux la même course, à la même distance l'un 
de l'autre. Il était environ dix heures et quelques 
minutes du soir lorsque le "Lady of Gaspé" passa 
à Trois-Rivières, et le "Crown of  Cordova"  passa 
au même endroit quelques minutes plus tard. 

Avant d'arriver au Cap de la  Madelaine,  les of-
ficiers du "Lady of Gaspé" furent d'avis que le 
brouillard était trop épais pour naviguer sans dan-
ger, et décidèrent de jeter l'ancre. Ils ralentirent 
leur course, se rapprochèrent de la Côte Nord, ar-
rêtérent la machine, et jetèrent l'ancre. Ils mirent 
les lumières obligées, et sonnèrent la cloche comme 
signal pour indiquer qu'ils étaient à l'ancre. 

A bord du  "Cordova",  on vit bien aussi qu'il y 
avait du brouillard, mais on ne le trouva pas assez 
épais pour arrêter. Les officiers voyaient très bien 
les lumières du "Lady of Gaspé", disent-ils, et 
cependant ils se jetèrent sur lui, quand il n'avait 
pas encore complètement tourné sur son ancre, et 
le frappèrent sur son flanc gauche. 

Les deux steamers ont souffert de la collision, et 
la question est de savoir lequel des deux est en faute. 

La commission des naufrages a jugé que le "Lady 
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• of Gaspé" était: en faute, et elle n'a rien ,trouvé à 	1. 19 

blâmer dans le "Crown of  Cordova  ". 	 CAOwN STEAM- S$ip co. 
On sait qu'en loi ce jugement ne lie pàs la cour s.s, ro.LADY 

d'Amirauté. C'est •tout de même une opinion dont °F GASPÉ." 

BOUCHARD 

elle peut tenir compte; mais il faut remarquer que s.s. "v.  cRowN 
plusieurs témoins nouveaux ont été entendus devant ° COADOVA." 

eaeoas cette cour, qui ne l'ont pas été devant la Coin- Rana8mentfpr . 
mission. A part cette preuve additionnelle, toute 
la preuve faite devant la Commission a été produite 
devant cette cour, du consentement des parties. 

Il s'agit maintenant pour nous de faire l'applica 
tion des règles de la navigation aux faits prouvés, 
et à toutes les circonstances de la cause, afin de 
décider s'il, ÿ a eu des fautes commises et par qui. 

Il est incontestable d'abord que la cause ma- 
térielle, physique, de la collision a été- le brouillard 
ou la brume. C'est le 'grand ennemi de la naviga- 
tion. 

Pour les défendre contre ,cet ennemi et empêcher. 
les collisions, le législateur a tracé aux navigateurs 
différentes règles qu'ils doivent observer. 

Quelques précédents cités par les avocats du 
"Lady of Gaspé" (The Blue .Bell,' The. Otter2) ont 
considéré comme "un devoir" de jetér l'ancre si 
c'est possible, quand le vaisseau est entouré d'un 
brouillard .épais. Evidemment, cela dépend des 
circonstances, et je ne crois pas qu'on . doit en faire 
une "règle absolue", surtout en face de la règle 16, 
qui dit:  "Every vessel shall,  in a  fog,  mist,,falling  
snow,  or  heavy rain  .  storms,  go  at moderate speed, 
having careful  regard  to  the  existing circumstances'°  
and conditions". Comme on le voit, la règle ne. dit 
pas qu'il faut jeter l'ancre, lisais ralentir la vitesse. 

1 7 Asp. Mar.  Cas.  601, [1895] P. 242. 
2 (1874) L.R. 4 Ad. & Ex. 203. 
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S.S. "LADY 
OF GASPÉ." 

BOUC HARD 
V. 

S.S.  "CROWN  
OF CORDOVA." 

8easmsfor 
Judgment.  

un devoir aux navires blâmés de jeter l'ancre. 
Mais si ce n'est pas toujours "un devoir" de jeter 

l'ancre dans des cas de ce genre, c'est certainement 
un "droit" pour un navire qui est pris dans le 
brouillard, si les officiers qui le commandent le jug-
ent nécessaire à sa sécurité. 

Ainsi, dans cette cause, on a certainement tort de 
la part du  "Cordova"  de blâmer le "Lady of 
Gaspé" d'avoir jeté l'ancre en soutenant que le 
"brouillard" était si léger que l'on voyait encore 
très bien toutes les lumières nécessaires pour se 
diriger. C'était aux officiers du "Lady of .Gaspé" 
de juger de l'épaisseur de brouillard à l'endroit et 
au moment où ils ont jeté l'ancre. 

Le brouillard pouvait être moins épais à l'endroit 
où était alors le  "Cordova",  à deux milles plus haut. 
Plusieurs officiers du  "Cordova"  ont prétendu que 
le brouillard était si léger qu'ils voyaient très bien. 
• Mais s'ils voyaient très bien, pourquoi se sont-ils 
jetés sur le "Lady of Gaspé"? Leur faute est 
d'autant plus grande qu'ils voyaient plus clair. 
Mais la preuve faite par les voyageurs à bord du 
"Lady of Gaspé", et par les habitants du rivage 
du Cap de la  Madelaine,  ne laisse aucun doute sur 

• l'épaisseur du brouillard, et justifie ce steamer 
d'avoir jeté l'ancre. Si le  "Cordova"  avait eu la 
même prudence, la collision n'aurait pas eu lieu. 
Mais avant de jeter l'ancre, et à raison des circon-
stances, le "Lady of. Gaspé" n'avait-il .pas des pré-
cautions à prendre, et certaines règles à observer, 

. pour faire savoir au  "Cordova"  qu'il arrêtait, et 
l'endroit où il se trouvait? Car il ne faut pas oublier 
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1914 	Dans les précédents cités, les circonstances 
CROSHI

WN
P CO 

STRAas- étaient telles que la plus élémentaire prudence faisait 
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que les deux "steamers" se suivaient depuis, le 	1914  

matin à une distance assez courte pour rester en vue ceasr  sTgA~- sxrrCo. 
l'un de l'autre. Quand donc le "Lady of Gaspé", S.S.LADY 

enveloppé d'un brouillard épais, a arrêté sa machine, oF GASPÉ." 
, 	 BOUCHARD 

en vue de jeter l'ancre, il savait que le  "Cordova"  s.s.  «&OWN  n 	OR venait  derriere  lui et que le brouillard l'empêcher- CORDOVA." 
for 

ait de le voir. 
	

Bessons  
auagmeat. . 

Comment devait-il lui signaler sa présence? 
Les lumières  (Anchor Lights)  ne suffisaient pas, 

à cause du brouillard? La cloche, serait un aver-
tisseur, une fois à l'ancre ; mais cette cloche serait-
elle elle entendue d'assez loin pour permettre au " Cor-
doua" de l'éviter,? 

Les officiers du "Lady of Gaspé" auraient dû 
penser à cela, et se rappeler la règle 15 qui ordonne 
des coups de sifflets dans le brouillard. "Sound  
signals  for  fog."  

Dès que le brouillard est devenu assez dense pour 
qu'il y eut risque de collision, la règle 15, paragraphe 
(a) faisait un devoir au "Lady of Gaspé" de siffler 
longuement à deux minutes d'intervalle; et quand 
il eut donné l'ordre d'arrêter il aurait dû pousser 
encôre deux longs coups de sifflets avec une second 
d'intervalle, suivant le paragraphe (b) de la même 
règle. . 	, 

A la distance où il se trouvait alors, le  "Cordova"  
aurait  certainement entendu ces. coups de sifflet. 

En aurait-il compris la signification? Il est prob-
able que, non, parce que  Lachance  qui avait charge 
de ce "steamer" ne cornait pas la règle. 	• 

Le capitaine  (Cliff,  un des assesseurs nautiques), 
l'a pressé  (Lachance)  de questions à ce sujet, mais il 
n'a pu lui faire comprendre ni l'obligation 'ni la 
signification de ces coups de sifflet. Et c'est, une des 
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1914 	circonstances les plus curieuses de cette cause : Ni 
Caow 

SKI
x
P SCo.

TEAM- le  "Cordova"  ni le "Lady of Gaspé", je veux dire, 
s.s.eLADy ni  Lachance,  ni Vézina, ni Bélanger no connaissent 

OF GAspe• 
BOUCHARD cette règle 15 concernant les coups de sifflet dans le 

S.S. "G v'aowx brouillard. Mais l'ignorance de l'un n'excuse pas 
OP CORDOVA." l'ignorance de l'autre. Et le fait que  Lachance  Bessons for 

Jnagment. n'aurait peut-être pas compris ne peut disculper 
Vézina d'avoir violé la règle importante des coups 
de sifflet dans la brume. 

Au surplus, en entrant dans la . brume le  "Cor-
dova"  était tenu d'observer la même règle, et il l'a 
violée parce que  Lachance  l'ignorait, comme Vézina 
et Bélanger. 

Tous trois ignoraient le seul signal effectif en 
temps de brume qu'ils devaient mutuellement se 
donner d'après !les règles de la navigation, et qui 
aurait dû empêcher la collision. 

Il faut reconnaitre que le "Lady of Gaspé" entré 
le premier dans le brouillard, devait être le premier 
à siffler. C'est donc lui qui a commis la première 
faute, la faute initiale. 

Après lui, le  "Cordova"  est aussi entré dans le 
brouillard, et il a commis la même faute, suivie de 
plusieurs autres.  

Lachance  et les aûtres officiers, savaient que le 
"Lady of Gaspé" était devant eux à une courte dis-
tance. Non seulement ils le savaient, mais ils voy-
aient sa lumière de l'arrière  "stern  light". Bientôt 
même ils s'apercurent qu'ils le ratrappaient  "they 
were overtaking her."  Dès lors, ils devaient, suivant 
la règle 24, se tenir en dehors de l'endroit qu'occu-
pait le "Gaspé",  "keep  out of the  way  of the  over-
taken vessel".  
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Rule 24: Notwithstanding anything contained in 	1914 
these rules, every vessel overtaking any other, CRSSIF cô At-

shall keep out of the way of the overtaken ves- s.s. LADY  

sel. 	 ' 	 OF GASPÉ.' 

BOUCHARD 
V. 

Bien loin de faire cela, ils gouvernent sur lui, sur s.s. "CROwn 
OF CORDOVA. 

son  "stern  light". Et quand ils approchent davan- Bessons for 
Cage, au lieu de stopper et de renverser suivant la  Judgment.  

règle 23, 

Rule 23:. . .  shall slacken her speed,  or stop or 
reverse. 

Rule 25: . . .  shall keep  the  starboard side.  
Ils commandent: "hard astarboard"  to  the  helm  
and "full  speed ahead",  se dirigeant ainsi vers le 
nord du chenal, où le "Lady of Gaspé" était' â 
l'ancre. En suivant cette direction, vers la gauche 
du chenal, le  "Cordova"  violait aussi la règle 25, 
qui lui commandait de suivre cette partie du chenal. 
qui était à sa droite. 

Après cela,. il ne restait plus au  "Cordova"  de 
faute à commettre, et il frappait violemment le 
"Lady of Gaspé" dans son flanc gauche, lui causant 
de grands dommagés. 

Il y a dans les règles de la navigation une recom-
mandation générale donné à tous les vaisseaux, et 
dont les pilotes ne tiennent pas assez compte:. c'est 
d'avoir égard aux circonstances de chaque cas: Les 
régies ne doivent pas être appliquées d'une façon 
absolue. ' Il faut savoir y déroger quand les circon-
stances l''exigent, et recourir aux ' mesures de pru-
dence et de précaution. requises pour éviter les col-
lisions. Le Législateur le déclare expressément 
dans plusieurs de ces règles. Voyez, par example, 
les règles 16-27 et 29: 
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1914 	Rule 16: Every vessel shall in fog . . . have 
CROWN STEAM- 

	

SHIP CO. 	 careful regard to the existing circumstances 
V. 

S.S. "LADY 
OF GASPL." 

and conditions. 
Rule 27:.... Due regard  shall  be  had  . . .  to 

any special circumstances which may render 
departure from  the  rules necessary to avoid  
danger. 

Rule 29:... No  vessel shall neglect proper pre-
cautions which may  be  required  . . .  by  the  
special circumstances  of the case. 

Eh bien, dans la présente cause, il y avait des cir-
constances dont les deux navires devaient tenir 
compte. Ils avaient navigué toute une journée dans 
le voisinage l'un de l'autre et tant qu'ils ne se per-
daient pas de vue il était facile d'éviter toute col-
li sion. 

Mais quand ils se perdirent de vue à cause de la 
nuit et du brouillard, ils auraient dû se rappeler 
qu'il leur restait un moyen de communiquer en-
semble. C 'était le sifflet. Le sifflet est la parole 
donnée aux steamers pour se faire connaitre mutuel-
lement leurs courses, leurs intentions, et l'endroit 
où ils se trouvent.  

Voyez, par example, la règle 28. C'est un vérit-
table langage." Cette règle 28 n'avait guère d'ap-
plication dans ce cas-ci. Mais il y avait la règle 15 
(a) et (b) qui s'appliquait du moment qu'ils en-
traient dans le brouillard. Dès qu'ils ne se voyaient 
plus ils devaient se parler par le sifflet. 

Dans le cas qui nous occupe, le  "Cordova"  est 
resté absolument muet. Le "Lady of Gaspé" a 
sonné de la cloche, mais ce langage n'était pas 
assez fort pour être entendu de loin, à temps pour 
éviter la collision. 

BoucHARD 
V. 

S.S. "CROwn 
Or CORDOVAN 

Reasons for 
Judgment. 
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Nous sommes donc d'avis "que la collision 'a été 	1 	. 

occasionnée par là faute des deux navires, et la loi CRsl cTAM  
ne nous laisse aucune discrétion à exercer en ce• cas s.s. viADY 
dans la division des dommages. 	

OF  GASP$.  
g 	La perte doit être $pUCHARD 

également partagée entre les deux navires, et . s.s.  «CROWN.  

chacune des parties devra payer ses frais. 	
OF CORDOVA.'e  

Reasons  for  
Judgment accordingly., Judgment.  

The  following is  the  decree  as  settled by  the  Reg- 
istrar under  the  above reasons  for  judgment. 	.. . 

"The Judge having heard. the plaintiffs and the 
defendants by their counsel in the two joint and .  
consolidated causes, No. 296' The Crown Steamship 
Company, Limited, plaintiff, against the S.S. Lady 
of  Gaspé,  defendant, and'No. 297, Edouard Bouchard 
et al; plaintiffs, vs. the S:S. Crown of Cordova, de-
fendant, and having been assisted by. Captain , 
Charles Koenig, his assessor, pronounced the par-
ties in. these two causes,' plaintiffs and .defendants 
respectively, to have been in fault as to the collision 
of the two steamships above mentioned in the River 
St. Lawrence, a short distance .below Three Rivers, 
near Cape' Madelaine, on the 28th day of July last 
(1913), and adjudged that the damages arising out 
of the said collision to the said steamship the 
"Crown of Cordova," as well as to the said steam-
ship the "Lady of  Gaspé,"  shall be borne equally 

• by the two parties in those cases, one-half by each, 
as provided by law; 

"And the Judge condemned the 'steamship "Lady 
of  Gaspé"  and he owners, and the bail given on'  
their behalf to pay to the Crown Steamship Cora- 

* An appeal to the Supreme , Court was asserted by both .parties, 
but has been abandoned. 
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1914 	pany, Limited, one-half of the damages suffered by 
Cio Pc°.  sa~a m the steamship "Crown of Cordova," and condemned SKI  

s.s. ei jA., also the said steamship "Crown of Cordova" and 
OF [$A5PL 

her owners,the Crown SteamshipCompany,  Pan y~ 

s.s. "CROWN ed, and their bail, to pay to the steamship the "Lady 
el?°RD°"A." of  Gaspé"  and her owners. Edouard Bouchard et al, 

one-half the damages suffered by the said steam-
ship "Lady of  Gaspé,"  and arising out of the said 
collision; 

"And the said Judge ordered that an account 
should be taken, and referred the same to the Regis-
trar, assisted by merchants, to report the amount 
due for both claims, and that all accounts and 
vouchers, with the proofs in support thereof, should 
be filed within 4 months. 

"And the Judge further decreed that the parties 
respectively should pay their own costs in the two 
,cases." 

Solicitors for plaintiffs : Pentland, Stuart, Gravel 
& Thompson. 

Solicitors for "Lady of Gaspé" : Taschereau, Roy, 
Cannon, Parent &  Fitzpatrick.  
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BRITISH COLUMBIA ADMIRALTY DISTRICT. 

PICHON 

v. 	L 

THE SHIP "ALLIANCE NO. 2." 

Shipping—Lien for necessaries—Fishing schooner—"Fishing-storea".. 

Held, that "fishing-stores" or tackle, such as books, gaffs; nip •  - 
pers,  and knives, used by a schooner employed in the business of 
halibut fishing are to be considered as necessaries. 

1814 

June 12.. 

CLAIM on an alleged lien for necessaries supplied. . 
to a fishing vessel. 

Heard at Victoria, B. C., before the Honourable' 
. Mr. Justice Martin,' Local Judge of British Colum 

bia Admiralty District, June 9, 1914. 

Patton, for plaintiff. 

• T. C. Elliott; for the 'ship. • 
MARTIN, Loc. J. (June 12; 1914) delivered judg •  - 

ment. 	• 

This is a claim for fishing tackle such as 'hooks, 
gaffs, 'nippers and knives used by the fishing 
Schooner "Alliance No. 2" in her business as ' a 
halibut fishing boat,.which, it is alleged, come within 
,the term "necessaries," lately considered by me in. 
the case of the Victoria Machinery Depot Co. v. The. 
"Canada"1  wherein the leading authorities are col • - 

' 	lected. • After a further consideration of them and. 
others, cited chiefly in Roscoe's Admiralty Practice 

1 (1913) 18 B.C.R. 515~ 14 D.L.R. 818, 15 Can. Ex. 142. 
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1914 

PicHaN 
v. 

THE "ALLI-
ANCE No. 2." 

Reasons for 
Judgment. 
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(3rd ed.) 266, I have reached the conclusion that 
these fishing-stores, as they are properly called, are 
just as much necessaries as are sailing-stores, to a 
vessel engaged in that occupation. In the case of 
the whaler  Dundees  the fishing-stores she had on 
board, viz., "boats, fishing tackle, such as harpoons, 
"lines and rockets, casks and various other imple-
"ments," independently of her sailing-stores, were 
held to be "appurtenances" within the meaning of 
the 53 Geo. III., cap. 159, and there is no distinction, 
for the purposes of the present case, between neces-
saries and appurtenances, because unless she was 
provided with them she could not sail for the fishing-
grounds. The subject is considered by Lord Stowell 
at pp. 126-7 with his customary lucidity, and he 
summarizes it in saying that— 

"A ship may have a particular employment 
"assigned to her, which may give a specialty to 
"the apparatus that is necessary for that employ-

ment. A ship built for the reception of galley 
"slaves must have such a peculiar apparatus. 
"Whether a whaler is originally built with any 
"peculiarity of construction for that service, is 
"more than I know; but this is clear, that unless 
"she has various appurtenances not wanted in 
"other ships, as well as a crew peculiarly trained, 
"she had better stay at home, than resort to the 
"Arctic regions, where alone her function can be 
"exercised." 
I hold, therefore, that these fishing-stores are 

necessaries to this fishing vessel, and judgment will 
be entered for the amount already agreed upon. 

Judgment accordingly. 

1 (1823-7) 1 Hag. Ad. 109, 2 Hag. Ad. 137. 
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BRITISH COLUMBIA ADMIRALTY DISTRICT. 

In' re THE SHIP " AURORA.. " 

Shipping—Liens for . equipment —Necessaries —Seaman's wages= 
Priority. 

A lien for "building, equipping or repairing" a ship under sec. 4, 
of the Admiralty Court Act, 1861,. or one for necessaries; cannot take 
priority over a lien for seaman's wages. Munsen y. The Comrade, 
(1902), 7 Can. Ex. 330, commented on. 

MOTIQN for payment out of court of a sum recov- 
ered on a statutory lien for equipping a ship. 

Argued at Vancouver, B. C., before the Honour=" 
able Mr. Justice Martin, Local . Judge of the British 
Columbia District, May 2, 1914. 

E. A. Lucas, in support of motion.. 

Sears, contra. 

MARTIN, Loc. J. June 19, 1914) delivered judg  
ment.  

This is a motion for the payment but of, Court  to 
Monisen 'et al., who had recovered a judgment on 
August 19th, 1913, for their statutory lien for equip- .° 
ping the . "Aurora" with an engine=for $925 and 
costs.' On November 12th, in  thé  same year, Nosier 
recovered judgment for his wages as a seaman on  thé  
"Aurora ".2The ship was sold by the marsïial inMom-
sen's action, and so far, $700, part of the proceeds, 
have bean paid into Court. t It is contended on behalf 

1  See Momsen v. The Aurora (1918) 18 B.C.R. 363, 18 D:L.R: 429. 
2  See.  (1913) 18 B.C.R. 449, 16'Can: Ex.'81, .17 D.L.R. 13. 

203.. 

1914 
~..~.~. 

J'nne 19. 
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1914 	of Momsen, et al. that because they had a decree of 
"â xE THEURORA.„ this court in their favour for the sale of the ship 
Beason for they are entitled to priority over Nosier's claim, 
Judgment. who did not begin his action till after the decree had 

been pronounced. The ship after being arrested by 
Momsen gave bail and was released, and later re-
arrested after Nosler's claim had attached, and 
there are other facts and circumstances on which 
Nosier relies which it is unnecessary to mention be-
cause, even taking the case to be wholly as Momsen 
et al. contend for, they are not entitled to the order 
asked for because there is no authority in support 
of the submission that a statutory lien for "build-
ing, equipping or repairing" a ship under sec. 4 of 
the Admiralty Court Act, 1861, or for necessaries' 
can take priority over a lien for seamen's wages, in 
regard to which the authorities are thus summarized 
in Williams cê Bruce's Admiralty Practice :2  

"It takes precedence of claims for bottomry 
"or necessaries supplied to foreign or British 
"ships and of payments for towage and for Iight 
"and dock dues charged against the ship, but it 
"ranks below maritime liens for damage done by 
"collision, and for salvage rendered subsequently 
"to the time when the wages were earned. Be-
"tween the holder of a bottomry bond and a 
"claimant for wages earned on the same voyage 
"on which the bond was given, no distinction is 
"to be drawn between the portion of such wages 
"earned before and wages earned after the giving 
"of the bond 	 

1 Victoria Machinery Depot Co. y. The Canada and the Triumph 
(1913), 18 B.C.R. 511, 514, 15 Can. Ex. 136, 17 D.L.R. 27. Cf Roacoe's. 
Adm. Prac. (1903) 64 (f). 

2 (1902) 205-6. 
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Reference may also be made to The William F.  
Safford,' The St. Lawrence,' The Andalina3  (a  cade  ,. ôar 

very similar to this), The' A f ricano,4  Ro  sco e's Ad. Reasons for 

Prac.,5 The Neptune,e wherein Lord Stowell says'" a anag seat. 

"seaman (has) a right_ to cling to the plast plank of 
"his ship in satisfaction. of his wages or part of 
"them"; The Cella' on the effect of the arrest; and 
Munsen v. The Comrades (a decision of this court 
in its New Brunswick District) shows that claimants 
will be protected according to their priority if they 
make application before the money has actually been 
paid out. I note, however, in this last case, on the . 
point of priority between claimants in pari condi- 
tione and the decree that should be made in such 
circumstances in the absence of la  tes,  the decision, 

• is not in accord with that of the President of the 
Admiralty Court in The A f ricanc s  which was not 
cited to the 'Court, and points out he change in the 
practice since the decree in the Sal teen case was is-
sued.10  

The order, therefore, to be made herein is that . 
Nosier is entitled to be paid his wages in full and the 
balance will be applied in reduction of - Momsen's 
judgment. With respect to the order that ought to 
be made as to costs, I refer .to Williams c& Bruce Ad-, 
miralty Practice" and Roscoe's Admiralty Practice," 

1 (1860) 2 L.T.N.S. 301. 
2  (1880) 5 P.D. 2510. 
3  (1886) 12 P.D. 1. 
4  [ 1894] P. 141. 
6 (1903) 76-7. 
8  (1824) 1,Hag. Adm. 227 at 237-8-9. 
7  (1888) 13 P.D. 82.  
8 (1902) 7 Can. Ex. 330.  
9 (1.894} P. 141.  

10 See (1845) 4 Notes of Cases 498, 6 Moo. P. C. 56, Williams & 
Bruce supra 289 (z). 

11 At p. 469-70. 
12 319 and the cases there cited. 
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1914 	and if the parties do not agree upon the order to be 
RE 

	

THE 
ORA. 	made in the unusual facts, i.e., the release and re- 

8eas3ns for arrest of this case, I am prepared to hear further 
Judgment.    argument thereupon, if it is desired, though counsel 

for Momsen, et al. made no submission on this point, 
nor did either counsel submit any authority. 

Judgment accordingly. 

Sears, for Nosler's claim. 

E. A. Lucas, for Momsen's claim. 
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BRITISH COLUMBIA ADMIRALTY DISTRICT. 

COWAN 

v. 

THE SHIP "ST. ALICE." 

1915 

July 17. 

Beamer--Wages—Juiriedictionad amount. 

The jurisdiction of the Exchequer or Admiralty Court under the 
Canada Shipping Act (R.S.C. 1906, c. 113, s. 191), over claims for 
seamen's wages, depends upon the amount of recovery, not the amount 
sued on. Where the amount of recovery is less, although the amount 
sued on is more than $200, the Court is without jurisdiction. Several 
such claims may be consolidated into one action in order Ito- confer 
jurisdiction. 

ACTION  for seamen's wages. 

Tried before the Honourable Mr. Justice Martin, 
Local Judge of the 'British Columbia Admiralty 
District, at Vancouver, B. C., May 11, 1915. 

H. B. Robinson, for plaintiff. 

R. M. Macdonald, for defendant. 

MARTIN, Loc. J. (July 17, 1915) delivered judg-
ment. 

An important 'question, of interest to all seamen, 
is raised by this action, which was brought to re-
cover the sum of $225 for wages, by an action in rem, 
against the defendant ship, registered at Vancouver, 
B. C., with the result that after hearing several wit-
nesses judgment was entered for $88 only, the ques-
tion of costs being reserved for further argument. , 
It is submitted by the defendant that the ,effect of ' 



208 	 EXCHEQUER COURT REPORTS. [VOL. XVII. 

1915 	sec. 191 of the Canada Shipping Act,' is that when 
COWAN 	it was found at  the trial  that  the  plaintiff can only  V.  

less.  ALicE »  recover  a  sum less than  $200 the court  should there- 
Reasons  for  upon dismiss  the action  with costs, leaving  the plain- Judgment. 

tiff to pursue his remedy  in the  proper  forum,  where 
it should originally  have  been brought, because this  
court  can only entertain  and  adjudicate upon claims  
in  excess  of the  specified amount, which amount 
should  be  determined, not by  a  fictitious sum wrong-
ly sued  for, but  by that which is  and  was really  due 
for the  wages earned at  the  time  suit  was begun. 

Said  section  provides  : 
"No suit or  proceedings  for the  recovery  of  

"wages under  the  sum  of  two hundred  dollars  
"shall  be  instituted by  or on  behalf  of  any sea- 

man  or  apprentice belonging to any ship regis- 
tered  in  any  of .the provinces in the  Exchequer  

"Court on  its Admiralty side,  or in  any Superior  
"Court in  any  of the provinces,  unless—"  
"  (here follow  certain  immaterial  exceptions.) 

And sec. 192  is:  
"If  any  suit for the  recovery  of a  seaman's 

"wages is instituted against any such ship,  or 
"the master or  owner thereof,  in the  Exchequer  
"Court on  its Admiralty side,  or in  any Su- 

perior  Court in  any  of the provinces, and  it 
"appears to  the court, in the course of  such  suit,  
"that  the  plaintiff might  have  had  as  effectual  
"a  remedy  for the  recovery  of  his wages by com- 

plaint to  a  judge,  magistrate or  two  jus- 
tices of the  peace under this  Part, the  judge 

"shall certify to that effect,  and  thereupon  no  
"costs shall  be  awarded to  the  plaintiff."  

1 R.S.C. 1906, c. 118. 
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For the plaintiff it is urged that where,,  as here, 	19 15  

a plaintiff bonâ fide believes he is entitled to recover c° wee.  
a sum above the statutory amount he is entitled to «ST  . cE. 
invoke the aid of the court to determine that matter aeons :or 

Judgment 
and there is no lack of jurisdiction. ' 

I have found it necessary to examine at length a 
very large number of authorities bearing directly 
and indirectly on the point, including The Ann,' 
The Margaretha Stevenson,' The Robb,' The Royal,' 
The Monark,6  Brown v. Vaughan,' Phillips v. High-
land Ry. Co. The Ferret,? Beattie v. Johansen,8  The 
W. B. Hall,' The Jessie Stewart,'° The Bessie Mark-
ham,11  The W. J. Aikens," Gagnon v. The Savoy," 
Beaton v. The Ch'ristine,14  Abbott on Shipping,1" 
MacLachlan on Merchant Shipping,1° Williams c$ 
Bruce Admiralty Practice," Roscoe's Admiralty 
Practice," The Blakeney,19  and The Harriet 20  For-
tunately the last named case, decided by Dr. Lush-
ington, exactly covers the question and decides . 
it in favour of the present defendants. That. ' 
was a case where a mate sued for wages as be-
ing over the prescribed amount '(£5o) under the 

(1871) Young 104. 
2  (1873) 2 Stuart 192, Stockton 83-4. 
3 (1880) 17 C.L.J. 66. 
4  (1883) Cook (Quebec) 826. 
6  Ib. 345. 
° (1882) 22 N.B. 258. 
7  (1883) 8 App.  Cas.  829. 
8 (1887) 28 N.B. 26. 
9 (1888)-8 C.L.T. 169. 

10  (1892) 3 Can. Ex. 132. 
11 cited by Stockton, p. 85. 
12 (1893) 4 Can. Ex. 7, Stockton 690. 
13 (1904) 9 Can. Ex. 238. 
14 (1907) 11 Can. Ex. 167. 
15 (1901) 14th Ed. 1129. 
1° (1911) 5th Ed. 116 (Note) 264. 
17  (1902) 3rd Ed. 210, 214, 216. 
18 (1903) 8rd Ed. 263. 
19 (1859) Swab. 428. 	 Y' 
20 (1861) Lush. 285. 
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1916 	corresponding sec. 189 of the Merchant Shipping 

	

cow.N 	• Act of 1854 (which is essentially to the same effect cow:  .N 

Âiica: - as our sec. 191, except that the prescribed amount is 
2139,90115 for greater), but at the conclusion of the hearing the Judgment 

amount due him was found to be below £50, where-
upon the Court said, p. 291, in language which was 
cited with approval in the Margaretha Stevenson 
case, supra : 

"I regret that this decision not only deprives 
"the plaintiff of wages which he has justly 
"earned as purser, but must also bar him from 
"recovering in this court the wages he has earn-
"ed as mate. His claim, reduced to a claim for 
"mate's wages only, does not amount to the 
"minimum of £50 which the statute requires for 
"a proceeding for seamen's wages in a Superior 
"Court, except in certain contingencies, which 
"are not applicable to this case. It is true that 
"the words are 'No suit or proceeding for the 
"recovery of wages under the sum of £50 shall 
"be instituted,' and that here a claim, and a bonâ 
"fide claim, has been made for a sum exceeding 
"£50, but I must interpret the statute to require 
"a recovery of £50. I dismiss the case, but I do 
"not give costs." 

The learned judge. added 

"I am happy to say that an Act is now pass- 
ing through the legislature, which will remedy 

"the defect in the jurisdiction of the Court, 
"which in the present case has operated with 
"such hardship on the plaintiff." 

This paragraph refers to the Admiralty Act, 1861, 
assented to May 17th of that year (the judgment be- 
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ing delivered on March 21st), as to which I shall 	1915  

speak later. The result of that decision as applied c° y"N 
to this case is that the same prohibition and restric- 
tion extend to cases where the amount sued for, as Reasons for 

Judgment. 
well as recovered, is less than the prescribed amount, 
the only difference being that in the former case the 
lack of jurisdiction appears on the face of the pro- 
ceedings and in the latter case it is determined by 	, 
the result of the trial, and will only be determined 
there at and not by means of a preliminary investiga- • 
tion; The Nymph.' One curious result of the un-
usual wording of the section is that where a sum in 
excess of the statutory amount is claimed it is im-
possible to object to, the jurisdiction till after the 
case has been decided on the merits, to the extent at 
least of determining the question as to whether or • 
not the plaintiff can recover up to the said amount. 

But the further question remains as to whether or 
not this court is prevented by sec. '191 from enter-
taining the action. In other words, is its jurisdic-
tion to entertain claims for any • amount still unfet-
tered? On that point there is a regrettable conflict 
of authority in this court (referred to in Beaton v. 
The Christine2), one of the learned judges thereof, 
in the Toronto District, having held, after : consid-
eration of the said Admiralty Act of 1861 and other 
statutes, in The W. J. Ailkens, supra,' that the court 
has jurisdiction, and another learned judge, in the 
Quebec District, declining, in Gagnon v. The Savoy, 
supra, to follow that decision, thus leaving the mat-
ter in a very unsatisfactory state. In these unfor-
tunate circumstances what is my duty as a judge of 
the same court, though in another district? I find 

1 (1856) Swab 86. 
2  (1907) 11 Can. Ex. 167, 171. 
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1916 	a safe guide in the judgment of Mr. Justice Chan- 
cow" v 	nell, who was placed in a similar position in North y. 

••sT. 8~„  Walthamstow Urban Council,1  and took this view of 
8.easons for it :— 
Judgment. 

"Of course, where two cases are inconsistent, 
"the judge who is considering them is entitled, 
"if his opinion inclines to one or the other, to 
"follow the one that he prefers; but where he 
"has no very clear opinion upon the point, I 
"think it is his duty to consider which of the two 
"is the higher authority and therefore the one 
"which ought to be followed, and that, in my 
"view, depends upon whether the second case 
"is a decision given with knowledge of the ex-
"istence of the first, and with a deliberate dis- 

regard of it, or not. If it is, then the second 
"case is the one of greater authority. But if, 
"on the other hand, as sometimes happens, the 
"second case is a decision given in ignorance of 
"the first, then the first is the greater authority, 
"and the second must be treated as having been 
"given inadvertently." 

Compare also Knowles v. Bolton Corporation.2  
Now, after a very careful consideration of all the 
authorities on the point (many of which are cited 
supra) I confess the result is that I have "no very 
clear opinion upon" it, though if I may be allowed 
so say so with every respect, in neither of the con-
flicting judgments did the court, apparently, have 
the benefit of an adequate argument, nor were many 
authorities cited that would have been of assistance. 
But I can go no further than to say that if I had been 
in the position of the learned judge who decided the 

I (1898) 67 L.J.Q.B. 972 at 974. 
2  (1900) 2 Q.B. 253 at 258-9. 
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latter case, I should have felt it my duty to adhere • 1915

to the salutary rule "stare decisis," but since he C°WAN 

has felt it his duty to assume the responsibility of «sT. Âiice." 
going to the unusuâl length of departing from it, I 8sasnnsfot.r: J'udgmea 
do not think I would be justified in the circumstances 
in making confusion worse confohnd.ed by deliver-. 
ing another judgment, differing, possibly, in part at 
least, from both my learned brothers,'so, in the pub-
lic interest, I formally adopt the latter decision as 
the greater authority, and leave it to the court above, 
or Parliament, to take steps, if any, that may be • 
necessary to change the law. I would not, however, 
have it understood that I think any change is neces- 

. sary or desirable, because the reason for placing 
this restriction upon what are sometimes the op-
pressive and vexatious proceedings in rem of small 
claimants is set out in the ,case of The Monark,. su-
pra, and by the Supreme Court of New Brunswick 
in  banco  in Beattie v. Johansen, supra,1 wherein the' 
"complete and adequate scheme of relief" under the. 
Act and its special appropriate remedies are eon--
sidered, particularly in the judgment of Mr. Justice 
King, p. 31, who furthermore points out that sec. 57 

• ' (now 192), :relating to the judge giving his certifi-
cate for costs, applies to the excepted cases under 
sec. 56 (now 191), but there is no need for me to ex-
press my opinion on sec. 192, as the case is disposed. 
of by 191. 	• . 

The result is that the action should be dismissed,, . 
but in the circumstances, owing to the conflict of au-
thority, without costs, following in that respect The 
Harriet, and the Margarethâ Stevenson, supra. • 

1 p. 80. 
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1915 	I note by way of precaution that it has been set- 

	

CowAN 	tied that the separate claims of seamen for wages 
«ST. ALICE.' may be combined in one action so as to confer juris- 
Reaeene for diction: The Ann, supra; The Ferret, supra; Beaton Judgment. 

v. The Christine, supra, followed by Burke v. The 
Vipond. 

Action dismissed. 
1  (1913) 14 Can. Ex. 326, 14 D.L.R. 396. 
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BRITISH COLUMBIA ADMIRALTY DISTRICT. 

BECK 

v. 

THE SHIP "KOBE." 

Seamen—Wages—Master of shzp—Juriodictional amount. 

Under the Canada Shipping Act (R.S.C. 1906, c. 113, s. 194) the 
master of a ship is put upon the same basis as a seaman as regards 
the jurisdictional amount for the enforcement of claims for wages. 

M OTION to set aside warrant of arrest of ship 
for want of jurisdiction. 

Heard by the Honourable Mr. Justice Martin, Lo- 
cal Judge of British Columbia Admiralty District, 
at Victoria, B. C., September 8, 1915. 

C. M. Woodworth, for motion. 

W. F. Hansford, contra, 

MARTIN, Loc. J. (September 17, 1915) delivered 
judgment. 

This is a motion by the defendant to set aside the 
• writ and warrant of arrest for lack of jurisdiction. 

The defendant ship, of Canadian registry, is under 
arrést to satisfy a claim of the master for wages 
amounting to $190, an amount which on the face of 
the proceedings is too small to give this court .juris-
diction under sec. 191 of the Canada Shipping Act,' 
in the case of "any seaman or apprentice," ac-
cording to the recent decision of this' court in Cowan 

1  R.S.C. 1906, c. 118. 

14. 

1915 

Sept. 17. 
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1915 	y. The St. Alice.' But it is submitted that a master 
Bum 

v.. 
	is not within the scope or prohibition of that section,. 

THE "KOBE."  „ and reliance is placed upon the following definition 
Reasons for 
Judgment. of "seaman" in interpretation sec. 126 of Part III. 

of the said Act, dealing with "seamen," in the group• 
of sections from 126 to 325 inclusive : 

" `Seaman' includes every person employed 
"or engaged in any capacity on board any ship, 
"except masters, pilots and apprentices duly 
"indentured and registered." 

This is essentially the same as the definition in 
the Imperial Merchant Shipping Act of 1854, sec. 2. 

It is also pointed out that sec. 215 of the same, 
cap. 113, relating to expenses for injuries, draws a 
distinction between "the master or any seaman or 
apprentice." And in sec. 10 of the Admiralty Court 
Act, 1861, a like distinction is drawn between the 
claims of seamen and masters for wages and  dis- 

• bursements, the High Court of Admiralty being 
given jurisdiction over both, which this court pos-
sesses. The history of various Imperial enactments 
on the point is considered in, e.g., The Sara' (parti-
cularly Lord Macnaghten's judgment) Horgan v. 
Castlegate Steamship Co.,' and The Arina,4  wherein 
it is said by Brett, J., that the master "ex hypothesi 
is not a seaman." 

It is urged that while the "same rights, liens and 
and remedies" as a seaman are given a master un-
der sec. 194, "for the recovery of his wages, and 
for the recovery of disbursements properly made 

1 (1915) Ante. p. 207, 21 B.C.R. 540. 
2  (1889) 14 App.  Cas.  209. 
8 [ 1893] A.C. 38 at 46-8, 51. 
4 (1887) 12 P.D. 118 at 127. 
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by him," yet these are in addition to and not in dero- 	1915  

gation of his other pre-existing rights. But . it is 	BEEK 

submitted for the defendant that even though a. T$E "K"E." 

sons master would in general be excepted from said sec. R Jeaudgmenfto.r  
191; yet b'e'cause of sec. 194 he can be in no better 
position than a seaman or apprentice when he re-
sorts to the "Mode of Recovering Wages," as the 
significant heading runs to this particular group of 
secs. 187-195. Sec. 194 is as fôllows : 

"Every master of, a ship registered in âny 
"of the provinces shall, so far as the case per-. • 
"mits, have the same rights, liens and remedies 
"for the recovery of his wages, and for the re 
"covery of disbursements properly made by him 
"on account of the ship and for liabilities prop- 

erly incurred by him on account of the ship, 
"which, by this Part or by any law or custom, 
"any seaman, not being a master, has for the 
"recovery of his wages." 

And  cf.   the similar sec. 167 (2) of the Imperial 
Merchant Shipping Act, 1894, e. 66, which is in sub-
stance the same as sec. 1 of the Imperial .Merchant 
Shipping Act, 1889 (52 & 53 Vic., c. 46), under which 
a lien for disbursements was first given the master : 
Morgan v. Castlegate S.S. Co., supra.1  After a care-. 
ful consideration of the various statutes and au-
thorities cited, e.g., Abbott on Merchant Ships ;2  
Temperley on Merchant Shipping;3  Maclachlan on 
Merchant Shipping;4  Halsbury's Laws of England;' 
Maude and Pollock on Merchant Ship 	and Wil- 

i p. 51. 
2  (1901) 14th ed. 185, 296, 1130. 
3 2nd ed. 89. • 
4' (1911) 5th ed. 218-9, 237 (n); 258. 
5  Vol. 26, p. 53. 

, 0 (1881) 4th ed. 122, 240. 
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1 	Hams & Bruce's Admiralty Practice,' I can only 
BECK 	bring myself to hold that it is the clear intention of v. 

TEE "KOBE." the legislature in the enactment of this little group 
Seasons for 
Judgment. of nine sections dealing with one subject matter 

and which ought to be read together, to put the mas-
ter upon the same basis as a seaman in respect of 
recovery and remedy as well as of substantive 
rights. There is nothing in the circumstances which 
renders it improper to apply the statutory restric-
tion to the facts before me, as "the case permits" 
it, to quote the words of the statute, which expres-
sion has been considered in two of the English cases 
I have cited. The matter is, in short, given valuable 
rights, but they must be asserted in the same way as 
others are required to assert them who possess the 
same rights, or some of them. The reason which 
actuated parliament to place by sec. 191 such a re-
striction upon these actions for wages, and which I 
have alluded to in Cowan v. The St. Alice, supra, ap-
plies with even greater force to the claim of a mas-
ter than to that of a seaman or apprentice. 

It follows that this court has no jurisdiction to 
entertain this action and therefore it must be dis-
missed, and the warrant for arrest set aside. I see 
.no good reason why the usual order for costs should 
not be made in favour of the successful party. 

Motion granted. 
1  (1902) 3rd ed. 208-10, 216. 
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1914 

Oct. 29. 

BRITISH COLUMBIA ADMIRALTY DISTRICT. 

FARRELL. 
PLAINTIFF, 

V. 

THE STEAMSHIP "WHITE." 

Seaman's wages—Ship's articles—"Lay" and "bonus". 

Plaintiff sued for a balance of wages as pilot on a whaling steam-
er at 'the rate of "$50 per month and lay", as entered on the ship's 
articles. The articles provided also for the payment of a bonus to 
the members of the crew at the termination of the whaling season, 
stipulating, however, that should any of the persons who had signed 
such articles leave the employment of the owners of the ship, or be 
discharged for cause, before the determination of the whaling season, 

,such persons should forfeit. all claims to a bonus. There was no such 
provision applied to the "lay", the amount of which earned In addi-
tion to wages at any period during the whaling season 'being liqui-
dated and set out in a table of lays embodied in the articles.  Thé  
plaintiff did not remain in the said employment for the period men-
tioned, but voluntarily signed off the ship's articles in a port at 
which the ship touched before the expiry of the season. 

Held, upon a proper construction of the ship's articles, that 
while the plaintiff had forfeited any right to a "bonus". by leaving 
the ship before the end' of the whaling season, he had not thereby 
prejudiced his right to credit on his wages for the amount of his 
lay. 

ACTION for . seaman's wages and •for an amount 
due for "lay." 

Tried before the Honourable Mr. Justice Martin, 
Local Judge • of the British Columbia Admiralty 
District, at Victoria, October 14, 1916. 

J. Percival Walls, for plaintiff. 

E. V. Bodwell, K.C., for defendant. 
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1914 	MARTIN, Loc. J. (October 29, 1914) delivered judg- 

	

FARRELL 	ment.  v. 
Tim "Ws1TE." 

Reasons to: 	I reserved the question raised by this action for 
Judgment. 

further consideration because of its wide applica-
tion to 'seamen employed in various kinds of fish-
eries on this coast wherein it is customary to give 
what are called "lays." The plaintiff sued for a 
balance alleged to be due him for wages as pilot on 
the whaling Steamer "White" at the rate of $50 
per month "and lay," so entered on the articles. 
The "lay" is set out in a printed table in the articles 
apportioning to the officers and crew various 
amounts for various kinds of whales ; that which the 
plaintiff is entitled to being $25 for each right 
whale ; $10 for each sperm whale ; $4 for each sul-
phur bottom whale ; $2 for each fin back whale and 
$1 for each hump back. Preceding this table the 
articles contain this printed clause : 

"Wages to be paid monthly, and bonus to be 
"paid at the final termination of the whaling 
"season 1914. Should any of the persons signed 
"on the articles leave the employment of the 
"Canadian North Pacific Fisheries, Ltd., or be 
"discharged for insubordination before the 
"final termination of the whaling season 1914, 
"he shall forfeit all claims to a bonus." 

At the end of the table of "lays" is this written 
notice : "Fireman and cook to receive $5 per month 
`bonus at end of season." In the list of the 

crew, given later in the articles, out of the nineteen 
seamen who signed on in various capacities, 11 were 
to receive so much wages in cash per month "and 
_lay," 7 were to receive so much wages "and bon «, " 
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1 	 \ 

and the master was entered as under a "special 	
1
.
114  

agreement." 	 FARRELL 
V. 

THE "WHITE." 
I decided at the trial that, on the facts, the plaintiff Reaaansfor  

voluntarily signed off at the whaling station at Nà- Judgment. 

den Harbour, Graham Island, on the 14th July last, 
and that he was not entitled to his expenses of corn- 
ing to the ship's home port at Victoria: But a fur- 
ther dispute arises from the fact that at the time lie 
was paid off and signed off he did so on the under- 
standing with the manager of the station that he 
was to be paid his lay money on his arrival in Vic 
toria and, he received a statement from the manager, 
dated 13th July, showing that he was entitled to the, 
sum of $60 for whales of various kinds captured 
during-his service. This statement is addressed to 
the company (Canadian North Pacific Fisheries, 
Ltd.) at Victoria, and begins : "As shewn by our 
"pay-rolls bonus and lay have been earned by W. 
"Farrell, pilot S.S. "White", for periods ending 
" (particulars here). Total $60." At the , foot is 
this clause :— 

NOTICE.—Stations will issue pay-rolls for 
amount of bonus earned as shown on the state-
ment., Pay-roll draft must be attached to the 
statement and sent to head office by mail. This 
account .will be checked by the head office and draft 
issued to employee at Victoria. This statement 
and draft must be . sent direct to Victoria, office , 
and not given to employee. 

This statement given to the plaintiff was probably 
a duplicate of that which would be sent to the Com-
pany's head office at Victoria. On his arrival at j  
Victoria the plaintiff presented this statement at 
said head office, where he was informed that the mat- 
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1914 	ter would be referred to the master of the "White" 

	

FARRa
y.LL 
	for report, but the amount was not then paid to the 

THE "wairs: plaintiff, nor later, though he made at least one 
Reasons for 
Judgment. more demand for it, and therefore a refusal to pay 

must be inferred, and the right to recover is now 
contested. 

The difficulty arises from the use of the words 
"bonus" and "lay", and reliance for the plaintiff is 
placed upon the fact that a distinction is recognized 
and drawn both in the articles and statement be-
tween then, and that while the articles provide for 
the "forfeiture of claims to a bonus" in case of dis-
charge for insubordination or leaving the employ-
ment "before the final determination of the whaling 
season," yet no such consequences attach to a lay. 

In Abbott's Law Dictionary a "lay" is thus, in 
general, defined, the definition being founded on the 
case of Coffin v. Jenkins :1  

"A share of the profits of a fishing or whaling 
voyage, which is, by the usages of those employ-
ments, commonly allotted to each officer and sea-
man, as his compensation, and in lieu of fixed 
wages. This custom does not create any partner-
ship in the profits of the voyage. The lay is re-
garded in admiralty, as in the nature of wages for 
seamen in the common merchant service, and is 
governed, as respects forfeiture, by the same 
rules." 

Lays were the custom in the British whale fishery 
from early times, and were, in that fishery, stipu-
lated in the articles to be paid out of the produce of 
the voyage to be divided in certain proportions. It 

1  U.S. Cir. Ct. 3 Story, 108. 
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is stated in Wilkinson v. Frasier,' that the 'propor- 	.
1914  

tion of a common sailor was a one-hundredth and . FARREL. 

ninetieth part. In that case it was decided by Lord TUB "Winne 
Al.vanley that— 	 Reasons 

"the share was in the nature of wages, unliqui-
dated at the time, but capable of being reduced 

`to a certainty on the sale of the oil, which had 
"taken place, and that he should not therefore 
"consider them (seamen) as partners, but as en- 
"titled to wages to the extent of their proportion 
"in the produce of the voyage." 

In Perrott v. Bryant2  a similar method of remun-
eration is described as "really only a mode of cal-

culating the amount of the wages due to the . 
"dredgers from the owners of the boats." 

In the case of such a lay as is now before the court 
there was no occasion to wait till the end, or the pro-
duce of the voyage to determine the, share due there-
under because it was liquidated at, the time and set 
out in the table of lays, and therefore immediately 
upon the whales being brought into the station every 
man on the articles was entitled to credit on his 

• wages for thè amount of his lay. The test may be 
. seen in this, that if after the whales had been 

brought to the station it had been destroyed by fire 
so that the whales could not be utilized, nevertheless 
the crew had earned their lay, i.e. their additional 
wages, and ascertained the amount thereof; though 	, 
it would b,e otherwise if, e.g., the lay were payable 
out of the proceeds of the oil, ' etc., from the catch. 

1  (1803) 4 Esp. 182. 
2' (1886 ) 2 Y. & C. 61. 
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"A boon or gift over and above what is normally 
due as remuneration to the receiver, and which is 
therefore something wholly to the good. 

' 	(a) Money or its equivalent, given as a premium, 
or as an extra or irregular remuneration, in con-
sideration of offices performed, or to encourage 
their performance; sometimes merely a euphem-
ism for  douceur,  bribe. 

(e) A gratuity paid to workmen, masters of ves-
sels, etc., over and above their stated salary." 

The first of the above clauses was adopted in Re 
Eddystone Marine Ins. Co.' and it was held that the 
word "bonus" on share certificates was utterly in-
appropriate to their having been issued in satisfac-
tion of a debt or other liability and therefore the 
holder of them was fixed on a list of contributories 
as liable for the full value thereof. 

It follows from the foregoing, I think, that the 
forfeiture clause should under the articles and form 
of the lay thereby provided for, be restricted to what 
it in terms includes, viz: a bonus, and not be extend-
ed to cover something of so different a nature as a 
lay, and consequently the plaintiff is entitled to 
judgment for the amount of his lay. It is desirable 
to note, since a lay had been held to be in the nature 
of wages, that it was on that ground that the several 
plaintiffs in the consolidated actions of Miller et al 
v. The Orion failed to recover their lays when their 

1  (1894) W.N. 30. 

1914 
	A "bonus", however, is of a fundamentally dif- 

FARRELL 
V. 	ferent nature. It is thus defined in the New Eng- 

THE "WHITE.
" lish Dictionary:- 8mm for 

Judgment. 
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actions for. wages were dismissed in the trial im- 	1914 

mediately before the present case was called on, be- FARRELL 
V. 

cause the plaintiffs had been discharged for in: Tab "WHITE.'  

Rossons  for subordination. 	 Judgment. 

Judgment for plaintiff. 
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NOVA SCOTIA ADMIRALTY DISTRICT. 

(IN PRIZE.) 

Re THE SHIP "HOCKING." 

Prize Courts—Transfer of cause. 

By virtue of the provisions of the Imperial Prize Courts Act, 
1915, c. 57, a Canadian Prize Court will order, at the instance of the 
Crown, the transfer of a prize case to an English Prize Court for 
the purpose of the more convenient conduct of the proceedings. 

MOTION on behalf of the Crown for the transfer 
of prize proceedings to an English Prize Court. 

The S.S. "Hocking" was brought into the Port of 
Halifax, N. S., as a Prize by His Majesty's Ship 
"Calgarian," and proceedings were taken in this 
court at Halifax by Edmund L. Newcombe, K.C., the 
Procurator-General, on behalf of the Crown, to have 
her condemned as good and lawful prize. 

Later a motion was made on behalf of the Crown 
to have all proceedings in this action transferred to 
the High Court of Justice, Probate, Divorce and Ad-
miralty (Admiralty) In Prize, in London, G. B. 

This motion came on for argument before the 
Honourable Mr. Justice Drysdale, Local Judge for 
the Nova Scotia Admiralty District, on January 23, 
1916. 

W. A. Henry, K.C., for the Crown, read an affi-
davit made by himself which referred to 3 exhibits, 
the latter being copies of the correspondence be-
tween the Honourable Bonar Law, the Colonial Sec- 

1916 

Feb. 21. 



VOL. XVII.] EXCHEQUER COURT REPORTS. 	227 

retary to our Governor-General, copies of which fol- •.1,~: 
low. He also read an affidavit of Sir William .,$ $ NG: 
Graham Greene, Secretary to the Admiralty in Lon Statement. 

don, a copy of which follows. The grounds of the 
application are fully set out in said correspondence 
and affidavit. 	. 

H. McInnes, K.C., in reply, read affidavit of 'Rich-
ard G. Wagner, of New York, U.S.A., a copy-of which 
is attached hereto. 

I, Sir. William Graham Greene, Secretary to the 
Admiralty, make oath and say as follows: 

1. It is the desire of His Majesty's Government 
that the proceedings' against the S.S. "Hock-
ing" should be transferred to the English Prize 
Court under the Prize Courts Act, 1915, (5 & 6 
George 5, Ch. 57) . 

2. Amongst other reasons for such transfer I.may 
mention the following: 

(1) His Majesty's Government decided to 
seize and take proceedings against the "Hock-
ing" under the Declaration Of London Order-
in-Council dated the 20th day of October, 1915, 
on the ground.-that though flying a.  neutral flag 
the ship had an enemy character and was liable 
to condemnation -in accordance with the rules 
and principles formerly observed in the British 
Prize Courts.. The "Hocking" was accord-
ingly seized on the instructions of His Majesty's 
Government. She was brought into Halifax 
because that was the nearest convenient port 
to which to take her. 	 V 

(2) No case has yet been decided under the 
said Order-in-Council. `It is of the utmost pub- 
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1916 

RE THE 
"HOCSLNG." 

Statement. 

EXCHEQUER COURT REPORTS. [VOL. XVII. 

lie and international importance that the rules 
and principles formerly observed in British 
Prize Courts, which are to be applied in the case 
of the "Hocking," should be laid down by the 
English Prize Court. The English Prize Court 
has access to records which explain or illustrate 
the rules and principles formerly observed in 
such court, but the Prize Court in Halifax would 
not have this assistance. 

(3) All, or most of the evidence in support of 
the claim for condemnation of the "Hocking" 
is in London. 

(4) The proceedings would be more conveni-
ently conducted on behalf of the Crown in the 
Prize ,Court in England owing to the informa-
tion and materials being in the possession of the 
Officers of the Crown in London and to the com-
plicated and difficult nature of the investigation 
which the case involves. 

(5) The case will be ready for trial in the 
Prize Court in England and can be decided 
sooner than if the case is tried in Halifax. 

(6) The Claim of the alleged owners to re-
lease of the steamship to them would be heard in 
the English Prize Court on affidavit evidence 
and they would not be prejudiced in any way in 
relation to the preparation of such evidence or 
the presentation of their case or otherwise by 
the findings being remitted to the. Prize Court 
in England. 
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Sworn at the Admiralty, London, 	1916  

S.W., by the said Sir William i'jtOCK EG: 
Grâhaïn Greene, the 11th day cif Statement. 
January, 1916. Before me, Arthur 
L., a Commissioner of Oaths. 

(Sgd.) W. Graham Greene.. 

From Mr. Bonar Law ' to the Governor-General. 
(Telegram.' Code.) 

London, October 26th, 1915. 

Official news, 26th October. Following Order-in 
Council published second supplement "London Gaz-
ette," 22nd October. Begins. 

At the court at Buckingham Palace, the 20th day 
of October, 1915. Present, the King's Most Excel- 
lent Majesty in Council. Whereas, by the ,Declara- 

' tion of London Order-in-Council No. .2, 1914, His 
Majesty was pleased to declare that during the pres-
ent hostilities the provisions of the said Declaration 
of London should, subject to certain exceptions and 
modifications therein specified, be adopted and put 
in force by His Majesty's Government, and whereas • 
by Article 57 of the said Declaration it is provided 
that the neutral or,  enemy character of a vessel is 
determined by the flag which she is entitled to fly, 
and whereas it is no longer expedient to adopt the 
said article now, therefore His Majesty, by and with 
the advice of his Privy Council, is pleased to order, 
and it is hereby ordered, that from and, aftér this 
date Article 57 of the Declaration of London shall 
cease to be adopted and put in force. ,In lieu of the 
said article British Prize Courts shall apply the • 
rules . and principles formerly observed in' such 
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Rn Tan 
"HocKING." 

Statement. 
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courts. This order may be cited as the Declaration 
of London Order-in-Council, 1915. 

And the Lords Commissioners of His Majesty's 
Treasury, the Lords Commissioners of the Admi-
ralty and each of His Majesty's principal Secre-
taries of State, the President of the Probate, Divorce 
and Admiralty Division of the High Court of Jus-
tice, all other Judges of His Majesty's Prize Courts 
and all Governors, Officers and authorities whom it 
may concern, are to give the necessary directions 
herein as to them may respectively appertain. Ends. 

(Signed) Bonar Law. 

From Colonial Secretary to the Governor-General. 

London, February 16th, 1916. 

With reference to your telegram 5th February, 
"Hocking." No further affidavit necessary on be-
half of the Crown. Court should be pressed with 
argument that case of "Genesee," in which same 
company are claimants, has been transferred to 
United Kingdom and will shortly be heard, so that 
company will have to submit continuation "Hock-
ing" proceedings Halifax would cause duplication, 
trouble and expense all parties; moreover, purchase 
of ship by company and all previous transfers men-
tionedWagner's affidavit took place inEurope. Court 
prefers evidence by affidavit, so no commission New 
York necessary. Entries in company's books can 
be proved by certified copies. Application by Crown 
under Prize Court Act, 1915, should not be deter-
mined on similar grounds to those of application 
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change venue in civil proceedings. If court refuses 	1916  
transfer, leave to appeal should be asked for. De- „ RE THE 

HOCBI N G. 
spatch follows. Statement. 

(Signed) Bonar Law. 

From Colonial Secretary to the Governor-General. 

London, February 17th, 1916. 

With reference to .my telegram 16th  February, 
"Hocking" counsel advises as follows: It is true 
that defendant may apply to change venue in civil 
action on grounds that owing to local feeling it will 
not have fair trial, or owing to expense of bringing 
witnesses where oral evidence necessary. These 
grounds do not apply to prize case. Moreover, in 
civil case Crown has by virtue of prerogative right 
to select venue. It follows that Crown has the right: 
to transfer under Prize Court Act, 1915, if it can 
thus conduct proceedings more gonveniently. More-
over, prize is Imperial matter, and on Imperial 
grounds may be held responsible to neutral govern- 

• ments for result of proceedings. Imperial authori- 
ties therefore have the right to select court before 
which they can put their case to the best advantage. 

(Signed) Bonar Law. 

I, Richard G. Wagner, of Whitehall Building, 17 
Battery Place, New York City, make oath and say 
as follows  

L I am President and the organizer of the 
American Transatlantic Company, the owners 
of the above named'  Steamship "Hocking," 



232 	 EXCHEQUER COURT REPORTS. [VOL. XVII. 

1916 	I am fifty-three years of age, and I am a native-born 
"RE
HOCKING THE  . „ American citizen. In my earlier years I was a con-
Statement. tractor in a large way, but latterly I am engaged in 

the manufacture of beet sugar. 

2. In February of this year I went to Denmark ; 
my object was to buy in Europe beet sugar. While 
there I met Albert Jensen, coal merchant, of Copen-
hagen, who is a Danish subject, and whom I had pre-
viously known in a business way. In conversation 
with Jensen in reference to business matters he 
made an attractive statement to show that profits 
would be realized in purchasing and operating ships, • 
as freights were likely to be very, very high. As a 
business speculation I decided to interest myself in 
the ship-owning business, and on my return to the 
United States I caused a company to be organized, 
under the laws of the State of Delaware, known by 
the name of the American Transatlantic Company. 
This company was organized the 22nd March, 1915, 
and among the ships that it purchased was the 
"Hocking," a British ship, built at West Hartle-
pool in the year 1895. She was registered at first 
in Great Britain, under the name of the "Park-
lands," and I believe the following to be a correct 
statement of her owners. 

3. A Dutch firm by the name of W. Ryus & Zonan, 
Rotterdam, then purchased her, and she was regis-
tered as the "Ameland." The firm of W. Ryus and 
Zonan sold her on the 4th day of March, 1915, to the 
Aktieselskabet Dampskabet Gronland. The Ameri-
can Transatlantic Company purchased her at Co-
penhagen, and the bill of sale bears date the 9th day 
of June, 1915. 
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1916 ~.,-._. 
4. Some difficulties 'were experienced in securing „HREOCSING THE ." 

the American registry, but finally she was regïs- Statement. 

tered under the American flag on the 27th day of. 
October, •1915. 

5. The shareholders of the said American Trans-
atlantic Company are all American citizens. 

6. The capital of the American Transatlantic Com-
pany has all been subscribed by citizens of the Unit-
ed States. I myself am a large shareholder and the 
money I have put in this company was all my own, 
and I am not trustee for •any funds. belonging to 
other people, and I believe that no other person'other 
than American citizens has any interest, directly or 
indirectly, in the capital. stock of the company, and 
that no subject of any power at war with Great Bri-
tain, has any interest, ,directly or indirectly, in the 
said ship, or in the stock of the company that is her 
owner. 

7. The said ship when seized. was under Charter 
Party to proceed to Norfolk, Virginia, and there to 
load coal for the Argentine Republic. 

8. The books of the said American Transatlantic , 
Company and the records pertaining to the owner-
ship of the "Hocking" are at the office of the Ameri-
can Transatlantic Company, New York City, and all 
material documents relating to the ownership ofi the , 
"Hocking,"•and all material witness_ es, so far as the 
defendants are concerned, are in said New York 
City, which is only two days by rail. from the City • 
of Halifax. A commission could bé issued from' the 
Prize Court at Halifax, and evidence all taken' and 
returned 'to the said court in one week. 
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1916 	9. My solicitor practises in Halifax, and my coun- 
x8 

"HOCKING."  sel  in New York and Washington, and I would say 
statement. that the balance of convenience in favour of trying 

the cause at Halifax, instead of London, preponder-
ates in favour of Halifax. The evidence that is in 
London can only be documents, and these can be 
transmitted to Halifax in due course of mail, and I 
am willing to instruct my counsel to proceed with 
the trial of the action at once, and will undertake 
that no technical objection as to admissibility of 
evidence be raised at the trial; however, reserving 
all rights and not consenting or admitting that any 
Prize Court has jurisdiction of these vessels, and al-
ways contending that the seizure and all proceed-
ings thereunder were and are without cause or jus-
tification and in violation of established interna-
tional law. 

10. I am disclosing my case fully on the records, 
and it will be unfair to me to have this case tried in 
London, where evidence cannot be quickly obtained . 
to substantiate my case and meet the case of my 
opponents, and the delays must therefore of neces-
sity be very great. 

11. It is a great loss to the company, of which I 
am a large shareholder, to have the "Hocking" re-
quisitioned, as freights are excessively high, and 
now is the time I want to build up the business of 
my company, and I am therefore desirous of such 
action as will secure the immediate release of this 
vessel. 

(Signed) Richard G. Wagner. 
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DRYSDALE, Loc. J. (February 24, 1916) delivered 	1916. 
judgment. 	 RE THE 

"HOCSING.- 

A summons was taken out on December 3rd, 1915, 8easona for Judgment. 
• for an order that the proceedings herein be trans 

milted to the High Court of Justice, Probate and 
Admiralty Division, the Prize Court in England. 
The motion was made by counsel for the Crown 
and is based on the Imperial Act, cap. 57 of the Acts 
of 1915. 

That Act specially provided for an order remit-
ting proceedings in Prize when it is: made to appear 
that the proceedings can be more conveniently con-
ducted in any other Prize Court. When the motion 
first came on for hearing the argument stood over 
pending conferences between counsel, representing 
all parties, with a view to some agreement between 
the parties as to the disposition of the motion. The 
parties having failed to agree, the argument was. 
continued before me, and concluded yesterday;  and 
I have now to determine whether _ a case has been 
made within the terms of the Act, -cap. 57, that jus-
tifies an order to transmit the proceedings to the 
English Prize Court as contemplated by that Act. 

The Ship "Hocking" was brought into this juris-
diction as a Prize and proceedings to condemn her 
taken by the Crown in this court. In the ordinary 
course these proceedings should proceed to their 
legitimate conclusion and such proceedings would. 
be as of course unless this motion is well formed. 
under sec. 1 of the Act, cap. 57. The question is, has 
it been established on the material before me that. 
the proceedings can be more conveniently conducted 
in another Prize Court? The motion as launched' 
was riot based upon any material, other than a desire 
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on the part of Crown officers to have the case 
remitted, and if at that stage the motion had been 
concluded, the Crown officers had not, I think, made 
a case within the Act. It is not the mere desire of 
one side or the other as to where the case should be 
disposed of that is covered or intended to be cov- 
ered by the Act, but the convenient conduct of the 
proceedings that is, I take it, the convenience of all 
the parties should be the test. 

I heard a good deal on the argument about the 
great importance of the proceedings, as well as of 
the Crown's prerogative rights, matters that I think 
have no bearing on the motion, at least matters 
not touched upon by the Act in question, and for 
very obvious reasons not intended to be touched 
upon, matters that I pay no attention to in endeav-
ouring to come to a decision on this motion. As I 
have already intimated, I should be guided by ascer-
taining the proper solution on the question of con-
venience, that is, the convenience of all the parties. 

The owners of the defendant ship reside in New 
York and they naturally insist that a disposition of 
the cause here would be much more convenient to 
them than a disposition in London. Primâ facie, 
this is so, but on the argument it appeared that an-
other ship of the same owners was lately taken into 
a Prize Court on this side of the Atlantic and that 
proceedings in respect to such ship have been re-
mitted to the Prize Court in London. It also was 
made to appear that the material for the defence 
of said owners' position in that case is in all respects 
practically the same as the material they require 
for defence in this case, and under such circum-
stances it occurs to me that it will be a convenience 
for the defence to have the proceedings in this case 
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proceed. in the London Court when, such owners are 	1916 

there defending the case already so remitted. This „ INS „ . 
point. is the determining factor with me. If pro-  Rossons  for 
ceedings here are not remitted, the defence must at Juasmeat. 

practically the same time, or on or about the same 
time,. make their defence both in London and here, 
and to obviate this I have determined to remit the 
proceedings as provided for in the Act mentioned 
to the Admiralty Division as Prize in London, Eng-
land. 

Motion granted: 
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NOVA SCOTIA ADMIRALTY DISTRICT. 

(IN PRIZE.) 

In re CARGO ex. THE SHIP "SANDEFJORD." 

Prize--Cargo—Pleadings. 

Where parties appear and make claim to a cargo seized as a 
prize, the claimants are to commence their action by a petition or 
statement of claim, in the form of pleadings, to which the Crown 
pleads by what is technically called under the rules an answer. 

MOTION for the filing of pleadings in an action 
for the condemnation of a cargo as a prize. 

Alfred Whitman, K.C., solicitor for the Guaran-
tee Trust Company, of New York, -William T. Baird 
and Frederick Karl Fritsch, claiming to be the own-
ers of 36 cases of rubber marked "(B) Copenha-
gen" and of 85 cases of rubber marked " B. Copen-
hagen," which were laden on board the ship. 
"Sandefjord" at the time she was taken and seized 
as a prize off the coast of New York, of the United 
States of America, by His Majesty's ship "Suf-
folk," Bentick J. D. Yelverton, commander, and 
brought into the port of Halifax, Nova Scotia, and 
which is sought to be condemned in this action as 
good and lawful prize, after entering an appearance 
for said owners, took out a chamber summons re-
quiring that Edmund L. Newcombe, K.C., the proper 
officer of the Crown, appointed in that behalf to 
attend before the Local Judge in Admiralty, at the 
County Court House in Halifax, N. S., on the 15th 
day of January, A.D. 1915, at 3 o'clock in the after • - 
noon, to show cause why the above named Edmund 

1915 

Jan. 20. 
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L. Newcombe, K.C., the proper officer of the Crown, -, i. 
should not deliver pleadings in the action by filing  
a petition or statement of claim setting forth the Argament 

facts on which the said officer bases his claim herein of  —' 
in the Registry of this Honourable Court, and serve 
a copy of said petition or statement of claim on the 
other parties in this action, and that an order do 
"pass accordingly. 

On the return of this chamber summons on Janu-
ary 15th, 1915, A. Whitman, K.C., for the petitioner, 
asked that such order be granted by the judge. 

A party instituting a cause or making a claim , 
shall, if ordered by the judge, file a petition in the 
Registry, etc. Tiverton's Prize Law, pp. 79 and 80. 
Order 7, rule 1. to. 5. 

A party instituting a cause or making a claim 
includes the "proper officer of the Crown" and the 
party's solicitor. Order L, see "Party." 

Thus under Order I. interpretation makes the 
word "party" used in Order 7, rule 1, apply to the 
"proper officer of the Crown." See also the inter-. 

' pretation of the word "claimant" and "solicitor'", 
and "party." 	. 

Mr. Newcombe is a party instituting a cause ,as 
he issues a writ. Order 2, rules 1 and 2. 

If the contention.  of the other side is correct, the 
party for whom I am acting cannot rest satisfied 
by simply resisting the claim for condemnation. By 
his contention they.must set up a claim for damages 
or otherwise beforé they can present a petition. .Sup-
pose my clients did not wish to put in any claim for . 
damages at all, they would practically be out of , 
court. 
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1915 	The true construction of the rules is that the 
" SAxn E ED. " claim or petition must be put in by the "proper  

Restions  for officer of the Crown." indgment. 
W. A. Henry, K.C., for the "proper officer of the 

Crown," contra. 

In this case we have issued a. writ of summons 
against the cargo for condemnation as lawful 
"prize" on behalf of the "proper officer of the 
Crown." 

The owners of the cargo, the claimants, and not 
the Crown, are the proper parties to put in the claim 
and petition. See Order 7 and Order 13. See 
also Tiverton, page 55, ." (c) Forms of Claim." See 
also Tiverton, page 53, "II. Procedure." 

All the rules contemplate that ' the claimants shall 
put in their claim and petition, otherwise they have 
no status in the action and will not be before the 
court. 

DRYSDALE, Loc. J. (January 20, 1915) delivered 
judgment. 

The writ issued herein on December 31st, 1914, 
for the condemnation as prize of gum or rubber and 
hog casings. Appearance was entered by Mr. Whit-
man as solicitor for the Guarantee Trust Company, 
et al., as owners of that portion of the cargo marked 
"Gum," under date of 7th January, 1915; appear-
ance also being entered by Mr. Fulton on the same 
day as solicitor for Sulzberger & Co., owners of the 
hog casings. The writ herein was issued at the in-
stance of E. L. Newcombe, the proper officer of the 
Crown. On the 12th of January Mr. Whitman took 
out a summons calling upon Mr. Newcombe to show 
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cause why he should not deliver pleadings in the 	1915  

action by filing a petition or statement Of claim set- .s„  F7  RD; • 
ting forth the facts on which the Crown  basés  its B,eAsono for 

• Judgment. 
claim herein for condemnation. 

Mr. Henry, acting for Mr. Newcombe, does not 
object to pleadings in the action, but contends that 
the claimants are the parties to commence the plead-
ings by filing a petition and that the place of the 
Crown is to answer such petition. A claim has not 
yet been filed by the parties appearing, but I am in-
formed by counsel that counsel for Mr. Fulton, the 
solicitor appearing for owners of the casings, de-
sires to join in this application for pleadings, and 
that claims on behalf of the respective owners of 
cargo will be filed under the rules forthwith. I will 
direct pleadings in the action as a matter of course 
and this is not objected to, but parties desire my 
ruling as .to.  the proper party to begin such plead-
ing. An examination of the rules of 1914 and the 
prescribed . forms issued therewith convinces me 
that Mr. Henry's point is well taken. By Order 3 
a party appearing may make a claim in respect to 
all or any of the cargo and farms therein are pro-
vided. I am informed claims are to be filed. By 
Order 7 a party instituting a cause or making a 
claim shall, if ordered, file a petition; and forms are 
provided. I think it is the ` plain intention of the 
rules that where a party appears and makes a claim, 
if pleadings are directed, the claimant should begin 
by filing his petition, to which the Crown answers 
and on the petition and answer the cause goes.down 
to trial in the absence of any further order. 	; . 

The party instituting the cause may be Ordered 
to file a petition, and in a proper case this could be 
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1915  done; but when parties appear and make a claim, I 
.,sAIZAEBjOR T$$D. .. think the rules contemplate a petition or statement 

B.ssona for of claim of such parties in the form of pleadings, to 
Judgment. 

which the Crown pleads by what is technically called 
under the rules an answer. This will be my direc-
tion in this case, and after the claim or claims be 
duly made herein, an order will pass for pleadings. 

Judgment accordingly. 
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NOVA SCOTIA ADMIRALTY DISTRICT. 	 1916 

Jan. 7. 
(IN PRIZE.) 

In re THE STEAMSHIP "HAMBORN" (No. 1 

Prize—A p praisement--Ship—Coal. 
In appraising  a ship brought in as a prize the coal in the bunkers 

is not to be appraised as part of the ship;  it should be inventoried , 
separately. Where the appraisers have acted in good faith the 
Court will not interfere with their judgment. - 

MOTION to set aside appraisement of ship taken 
as prize. 

This ship was seized by H.M.S. "Melbourne" 
whilst on a voyage from New York to .a port in the 
Island of Cuba. .The said steamer was seized as 
lawful prize and brought into the port of Halifax 
on or about November 2nd, 1915, where she was 
taken possession of by the marshal, and an action 
began against her in this court as lawful prize at the . . 
suit of the Crown at the instance of Edmund L. 
Newcombe, K.C., the Procurator-General. 

An appearance was entered by A. G. Morrison, 
H.C., for the owners of the defendant ship, the 
Maatschappij, Stoomtoot, Hamborn Company, a 
body corporate, incorporated under •Dutch law on 
October 23rd, 1913, with its head office at Rotterdam, 
Holland, à corporation of a neutral State.. 

By an order of the court a commission of appraise-
ment  was issued to Samuel M. Brookfield and Neil 
Hall, of Halifax, to appraise the ship and her cargo. 
These appraisers , reported that they valued the 
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1916 

RE Tax 
"HAHBORN. 

(No. 1.) 

Argument 
of Counsel. 

EXCHEQUER COURT REPORTS. [VOL. XVII. 

Steamer "Hamborn," 1229 tons register, including 
her outfit, special parts and what is on board, which 
they considered additional to her outfit as per in-
ventory attached (the latter included the 182 tons 
of bunker coal claimed to be owned by the Munson 
Company, of New York) at £28,700. 

A. G. Morrison, K.C., for the owners of the Steam-
ship "Hamborn," took out a chamber summons to 
set aside this appraisement and to have the steamer 
re-appraised. 

This motion came up for argument before the Lo-
cal Judge in Admiralty on January 6th, 1916. 

W. A. Henry appeared for the Crown and A. G. 
Morrison, K.C., and H. McInnes, K.C., for the 
Steamer "Hamborn" and her cargo. Morrison, 
K.C., read affidavits of Willem Van Eyken, the mas-
ter of the steamer, and exhibits referred to therein 
and an affidavit of his own with exhibits referred to 
in it. These affidavits showed that the Steamship 
"Hamborn" was built in Antwerp, 1229 tons gross, 
742 tons net. The owners valued her at £50,000. A 
mercantile publication in England called  "Fair-
play"  was quoted which gave a number of record 
sales of steamers in England, some of which were 
about the same age and tonnage as the "Hamborn," 
but they sold for a much larger sum than the ap-
praisement of this steamer. Amongst the sales men-
tioned were the Norwegian Steamer "Hilda Lee" 
(ex Cyquers), 1185 tons gross, 713 tons net, built 
by Wood Lhinney Co., Newcastle, 1906—sold No-
vember 11th, 1915, for £35,750. 

The Danish Steamer "Active," 1291 tons gross, 
763 tons net, built and engined in Copenhagen in 
1900—sold November 11th, 1915, for £38,500. 
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The Dutch steel Steamship "Ottoland" (ex Maas- 	1 

sted), 1574 tons gross, 978 tons net, built by N. W. ,n  soRrr.". 

Schiepswerf, at Alelassertlam in 1901—sold on r  Oc-  .. (No, I.) 

tober 14th, 1915, for £41,250. ` 	
Argument 

or Counsel. 
r 

The Norwegian steel Steamship "Asturia," 1185 
tons gross, 741 tons net, built and engined by the 
Mylande, Vaerkstad, Christiana in 1905—sold on 
December ,2nd, 1915, for about £37,000. 	• 

. The steel Steamship "Winnfield" (ex "Louis Bo-• • 
tha"), 3433 tons gross, 2205 tins net, built by W. 
Gray & Co., West Hartlepool, in 1901, was absent 
December 2nd, 1915, for £56,500 for February deliv-
ery. This vessel was sold in 1907 for £22,300, in 
May, 1915, for about £38,000, and in June, 1915, for 
about .£41,000. 

He also submitted that the .price • for prompt 
steamers was, steadily • going upward and that the. 
number for sale was steadily decreasing owing to 
the large number requisitioned by the Government . 
and sunk by mines, eta. 

The earning capacity was greatly increased by . 
the excessive rates now being offered for the carry 
ing of freight to all ports. 

He also contended that it being admitted that the 
bunker 'coal, owned by the Munson Steamship Lines, 
of New York, having been included in the valuation , 
of the steamer and her cargo, and not being ap-
praised separately; made the whole appra.isement 
bad. 

W. A. Henry, K.C., in reply, read affidavits of the 
appraisers. 

These showed that they not only consulted "Fair.-
play," a shipping journal, but also the "Shipbuild- 



246 	EXCHEQUER COURT REPORTS. [VOL. XVII. 

1916 	ing and Shipping Record," also published in Eng- 
land, the latest available issues of the latter avail-
able when they made the appraisement being those 
of November 11th and 18th, 1915. From these they 
extracted essential particulars for the purpose of 
intelligent comparison, and prepared a table of 
sales, tonnage and prices realized. From this table 
they figured out the selling prices of the several 
steamships which they found reported in the said 
issue of November 11th, 1915, per dead weight ton. 
The highest price so ascertained was about £13 per 
dead weight ton for a steamship, the "Cadmus," 
built in 1911. They then ascertained the dead weight 
tonnage of the "Hamborn" to be 1975 tons. Divid-
ing that figure into £28,700, the appraised value of 
the "Hamborn," it worked out at over £14 per dead 
weight ton. 

The reported sale price of the "Hilda Lee" they 
regarded as a special price due to special considera- 
tions. Fôr greater certainty they obtained the opin-
ion of C. W. Kellock & Co., of Lo.ndon, England, as 
to the value of the Steamship "Hamborn," which 
-was £27,000, providing she was in good sea-going 
condition and fully equipped. 

The appraisers placed the value of the "Ham-
born" at £28,500 and the value of the coal and other 
stores on board the steamship at £200. 

Mr. Henry also submitted the fact that the 
-bunker coal being appraised with the steamer did 
not vitiate the appraisement, but that the court could 
order the appraisement to be amended by the ap-
praisers and the correction made. 

Rs Tnu 
'493AMBORN. 

(No. L) 

Argument 
.of Counsel. 

.111M001. - 
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Judgment was reserved. On January 7th, 1916,. • 1916   

the Honourable Mr. Justice Drysdale, Local Judge ..HRS " 
of the Nova. Scotia Admiralty. District, delivered the 
following judgment: 	

Reason
Judgm

s for 
Judgment. udgm. 

DRYSDALE, L. J. now (January, 7, 1916) delivered 
judgment. 	 • 

By an order made herein on December 1st, 1915, à 
Commission was directed for the appraisement of 
the above named ship, a Commission duly issued 
and a return made by the Marshal and appraisers 
in and by which it appears the law ship "Hamborn" 
was appraised at £28,700, including her outfit as per , 
inventory attached to said return. It appeàrs that 
coal in the bunkers of the steamer mentioned hi said 
inventory .was put on board by the Munson Steam- 
ship Line, who are making a claim' therefor, and 
that the value of the coal is included in the valuation 
of £28,700 returned as the value of .the. ship. 

Counsel for the Munson Steamship Line desire 
•that the value of the coal be appraised separately 
from the vvalue of the ship, and on December 30th a 
summons was taken out herein by the%Munson Line 
solicitor calling upon the proper officer of the Crown 
and the solicitor for said, ship to shew cause why an , 
order should not be granted herein that the 'appraise-
ment  made should not 'be set aside and an order 
granted that the 182 tons of coal in the bunkers ,of 
the "Hamborn" be appraised separately and apart 
from the steamer. 

The putting in the coal in the inventory of. the 
ship 's filings and including the same in the ship's-
valuation seems to have arisen by mistake and now 
all the parties desire that -the appraisement be sent , 
back to have a separate valuation and appraisement • 
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19-16 	made of the coal mentioned. This will be granted 
HHE Tx$ORN. and is a matter easily adjusted. " AMB ~~ 
(No. 1.) 

/Winona for 	A more serious attack is, however, made on the 
Judgment- appraisement appraisement by Mr. Morrison, solicitor for the said 

ship, and on December 31st, 1915, such solicitor took 
out a summons calling upon all parties to shew 
cause why an order should not be granted to set 
aside the appraisement made herein under order of 
1st December, and all the proceedings had there-
under on the ground that the appraisement was too 
low in amount, that the appraisers had acted on a 
wrong principle in making the appraisement and in 
arriving at the ship's value and that the return to 
the Commission disclosed a valuation of the "Ham-
born" very much less than her real value. In sup-
port of this application were read the following 
affidavits : 
1. Affidavit of William Van Eyken sworn December 

21st. 
2. Affidavit of William Van Eyken sworn December 

31st. 
3. Affidavit of A. G. Morrison sworn December 21st. 
4. Affidavit of A. G. Morrison sworn December 31st. 
5. Affidavit of A. G. Morrison sworn January 6th, 

1916. 
6. Affidavit of William Van Eyken sworn January 

6th, 1916. 
Cause was shewn on this summons, Mr. Henry, 

K.C., heard on behalf of the Crown, who submitted 
the affidavits of Captain Neil Hall and Samuel M. 
Brookfield, sworn respectively on the 5th and 6th of 
January. 

The argument submitted by counsel in support of 
this motion seemed to me to disclose and to disclose 
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only an attack on  thé  judgment of the appraisers 	1916 

selected by the Marshal in arriving at the 'valuation .;HAS oRREN 
returned, and such .an' attack cannot prevail in.  a cN°' 

Beasons for 
motion against the appraisement. The appraisers Judgment. 
selected were men ,of 'high standing, thoroughly cap-
able for the work they undertook. 'and I have little 
doubt respecting the accuracy of, thè return. They 
seem to have acted upon the proper principle and in 
my opinion no case is made to authorize or enable 
me to interfere. An order will go directing appraise-
ment  of the coal and ship separately, but the motion 
attacking the appraisement under the summons 
taken out by Mr. Morrison will. be dismissed with 
costs. 

Motion. dismissed. 
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NOVA SCOTIA ADMIRALTY DISTRICT. 

(IN PRIZE.) 

In re THE STEAMSHIP HAMBORN (NO. 2.) 

1916 

Feb. 21. 

Prize—Ship and appurtenances—Coal. 
Bunker coal does not pass as part of a ship brought in as a prize. 

CLAIM for coal, or value thereof, on board of ship 
taken as prize. 

The Ship "Hamborn" was seized by His Majes-
ty's Ship "Melbourne" whilst on a voyage from New 
York to a port in the Island of Cuba and brought as 
lawful prize into the Port of Halifax, where pro-
ceedings were instituted against her for condemna-
tion as lawful prize on November 2, 1915, by the 
Crown at the instance of Edmund L. Newcombe,' 
K.C., Procurator-General. 

é. 
	 An appearance was entered for the said ship by 

A. G. Morrison, K.C. 

An appearance was also entered by W. H. Fulton, 
K.C., for the Munson Steamship Lines of New York, 
who claimed to be owners of 225% tons of bunker 
coal which was on the said steamer when she was so 
seized and brought to Halifax. 

The claim of the Crown as to the "Hamborn" be-
ing a lawful prize was not tried here, but it was in-
tended that the trial thereof should take place later 
on in the High Court of Justice, Probate, Divorce 
and Admiralty Division (Admiralty) In Prize in 
London, G. B., and the papers transmitted there. 
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The Munson Steamship Lines'claini was as fol- 	1916  

lows : 	 RE  TUE  "IlnesBORN: " 

"The claim of the Munson Steamship Lines, of (N°' 2')  
Argument 

New York, who are the time charterers of the Steam- of Counsel. 

ship "Hamborn," now- in prize, and who are an in-
corporated company, whose head office is in the 
State of New York, and subject to the jurisdiction of 
the Government of the United States, is for the re-
turn of 2251/2  tons of bunker coal, or the value there-
of, at $4.90 per ton. 

The said Munson Steamship Lines are and were 
the true and lawful owners of the said bunker coal, 
at the time the " Hamborn" was captured by H.M.S. 

. "Melbourne," on Wednesday, October 27th, 1915, 
and ordered to proceed to Halifax, where the Steam-
ship "Hamborn" was ordered to be held as a prize. 
Under a time charter with the owners of the "Ham-
born," she was to take a general cargo of freight ' 
to Caibarien, .in the Island of Cuba, and under the 
terms of the charter, the said Munson Steamship 
Lines were to furnish the bunker coal. 

The trial took place before the Local Judge in 
Admiralty at Halifax, N. S., on January 7th, 1916. 
H. McInnes, K.C., appeared for the claimants, the 
Munson Steamship Lines, and W. A. Henry, K.C., 
for .  the Crown. The evidence for the claimants 
showed that the .Munson Steamship. Lines were the 
owners of the coal and that they had supplied the 
number of tons claimed. The a'ppraisement at Hali-
fax fixed its value at $4.90 per ton. 

McInnes, K.C., asked for judgment for the amount 
claimed. 

Henry, K.C., contended that the Crown was not 
liable unless it had been finally determined that the 
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1916 	defendant ship was not liable to be condemned in 
TBO$A $ ;' prize. "HAMN 

(No. 2.) 	This could not be ascertained until the main trial 
_B.essons for 
Judgment. of the action took place and the claimants' trial 

herein for the coal was premature. 
Judgment was reserved, and on February 21st, 

1916, the Honourable Mr. Justice Drysdale, Local 
Judge of the Nova Scotia Admiralty District, deliv-
ered the following judgment: 

DRYSDALE, L. J., now (February 21, 1916) deliv-
ered judgment. 

This ship was seized by H. M. S. "Melbourne" 
whilst on a voyage from New York to a port in the 
Island of Cuba. The said steamer was seized as 
lawful prize, brought into the Port of Halifax and 
on November 2nd, 1915, taken charge of by the mar-
shal of this court, and this action to condemn the 
said ship as lawful prize is now pending. At the 
time of the seizure there was on board the said 
Steamer "Hamborn" 2251/2  tons of bunker coal, the 
property of the Munson Steamship Lines, the char-
terers of the "Hamborn." A claim has been as-
serted in this court by the said Munson Steamship 
Lines as against the Crown to recover the value of 
such coal and a claim herein duly filed under date 
of 29th November, 1915. A hearing was had before 
me as to this claim without pleadings, and I am asked 
to decide the question whether or not under the cir-
cumstances the Crown is liable for the coal in the 
bunkers on board at the, time of the seizure. I note 
that at the time the vessel was seized by the "Mel-
bourne" the coal on board amounted to 2251/2  tons, 
but as the "Hamborn" was directed to Halifax and 
came here under her own steam, more or less coal 
"was used in steaming here, so that at the time of the 
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appraisement we found the actual coal on board re- 	191 s 

duced to 182 tons. I think that if there is liability «H  ôÂE:,  
here ôn.the part of the Crown it must be for the coal (N.' 2:) 

sons  fo  on'board at the time of seizure, viz., 2251/2  tons. The Rea  Judgment.r  
Crown officers do not admit liability in this respect:, 
They do not question the am•Dunt claimed as a rea-
sonable charge or price for the coal and simply sub-
mit the question of liability. As the action respect- , 
ing condemnation of the ''Tiaxnbcrn" has not yet 
come on for hearing; and I am asked by the parties 
interested to dispose of this claim for coal . at this 
stage, I think I can only do so ôn the assumption 
that the Ship "Hamborn" was lawful prize at the 
time of. seizure. Assuming this to be so, the ques-
tion  présents  itself, does the coal pass' as part of 
the ship? It is common ground that the "Ham 
born" was under time charter to the Munson Line 
at the time of the seizure and it is not disputed that 
by the terms of the charter the charterers were to 
supply the bunker coal used by, the "Hamborn" 
and that the coal in question was placed on board 
the "Hâmborn" by the. Munson .Line for the intend- . 
ed voyage to Cuba. If the ship at the time of the 
seizure on said voyage was lawful prize, can it be 
said under these circumstances the coal on board 
passes with the ship simply because the ship is law- 
ful prize? 	, 

Counsel for the Crown relied upon the disallow-
ance of a claim for coal made in connection with the 
condemnation of the cargo of the Steamship "Rou-
manian,' which, he submitted, had some bearing. 
An examination of the facts in that case, however, 
satisfied me it is no authority here and has no appli-
cation under the circumstances of this case. The 

131 T.L.R. 117. at 114. r  
, 

• 
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1916 
96 	right of the Crown to the bunker coal here must de- 

pend on what properly passes as the ship. I am 
(No. z•) 

	

8e 	assuming the ship was properly taken. It is true, I aw na for 
Judgment. think, that a transfer of a ship passes not only the 

ship but the ship and its appurtenances. It would, 
I think, include spare machinery, duplicate anchors, 
anything in fact which a prudent owner had on 
board for the purposes of the ship and without 
which it would not be prudent to go to sea. But 
here the Munson Line that put on the coal is not 
the owner and not even temporary owner, but sim-
ply time charterer, and I do not think it can be rea-
sonably said that even a transfer by the "Ham- 

. 

	

	born" owners of the ship would pass the charter- 
ers' coal. What passes by a simple transfer of the 
ship is discussed and considered in the case of Colt-
man v. Chamberlain.' In that case Charles, J., had 
occasion to consider what passed under a mortgage 
of a ship simply by a conveyance of the ship, and 
his opinion is concurred in by Vaughan Williams, J. 
I take that decision to be an authoritative declara-
tion on the subject and instructive in considering the 
question submitted here.. 

With this ship, the "Hamborn," the Crown took 
the coal and cannot, I think, retain it without paying 
its value simply because the ship was lawful prize. 
The coal under the circumstances here cannot, I 
think, be said ever to have become a part of the ship, 
and I feel obliged to hold that the Crown must pay 
for the coal at the price claimed, that is to say, for 
the amount on board at the time of the seizure. 

Judgment for claimant. 
-" 	' r. 

... : 
1 25 Q.B.D. 328. 
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DOMINION CHAIN COMPANY, 

PLAINTIFF, 

v, 

MCKINNON CHAIN COMPANY, 

DEFENDANT. 

,  Patenta  Place of manufacture—.Assembling of 'parts—Diseia4mer— 
New invention. 	 ' 

A patented article made in the United States in detail, in the 
sizes required in accordance with specific orders, the parts merely 
being joined together in Canada, is not manufactured or constrùcted 
in Canada within the meaning of the Patent Act, R.S.C., 1906, c. 69, 
s. 88. 

2. Under the Patent Act a disclaimer by the patentee must be 
considered as part of the original specification. The patent itself, not 
the form of the patented article manufactured under the » patent, 
must be considered. 	 , , 

3. Held, that the plaintiff's patent for grip treads for pneumatic 
tires had been anticipated and disclosed no new invention. 

A CTION by plaintiff claiming to be the assignee of 
a patent No. 90,650; bearing date December -20,1904, 
and granted to one Harry De Lyne Weed, and to 
Joseph Sumner Pickell, the assignee of one-half in-. 
terest by assignment from Weed.  

Tried before the Honourable Mr. Justice Cassels; 
at Ottawa, December 4, .1917. 

R. S. Smart, for plaintiff. 

W. D. Hogg, K.C., and J. G. Gibson, for defend-
ant.  

CASSELS, J. (January 10., 1918) delivered judg- 
ment. 	 , ' 	r 

255 

1918' 

' Jan. 10. 
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1918 	The plaintiff claims as assignee of the patentees 
eAmin,ne.  to have it declared that the defendant has infringed 
mac: roN the said letters patent by the manufacture, use and 
CSAIN Co. 

B,eseone !or sale of the grip treads for pneumatic tires covered 
Judgment. by the said« letters patent. 

The defendant denies the infringement and sets 
up their 3 main defences :—(1) That the plaintiffs, 
and those through whom they claim, have failed to 
comply with the provisions of the Patent Act, in that 
they did not manufacture the invention in Canada 
according to the requirements of the law. (2) That 
in violation of the provisions of the Patent Act, the 
plaintiff, and those through whom it claims, im-
ported from the United States the article covered by 
the patent, and by reason thereof the patent became 
void. (3) That Weed was not the inventor of the 
invention claimed by him in his patent, and that, by 
reason thereof, the patent is void. 

There was a further defence that the fees re-
quired to be paid for the subsequent term of the 
patent had not been paid, and that by reason thereof 
the patent lapsed. This defence was not pressed by 
Mr. Hogg. 
' It appears that the fees were not paid, and there-
by the patent would have terminated. By subsequent 
legislation, what is called the War Measures Act, 
the commissioner was empowered to accept the fees, 
notwithstanding the non-payment, and the effect of 
such acceptance was to place the patentee in the 
same position as if he had complied with the pro-
visions of the statute. 

The patent relates to treads for pneumatic tires. 
The patentee describes his invention as follows : 

"The object of my present invention is to providè 
"a flexible and collapsible grip or tread.  composed 



' 	

t 	
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"entirely of chains linked together and applied to 19 
• "the sides and periphery of the tire, and held in gA  „ cr  

"place solely by the inflation of the tire, and which McKINNON 
CHAIN CO. ' "is reversible so that either side may be appliéd • to 
Judgment. "the periphery of the tire, thus affording double J

Reasons forr
udg 

"wearing surfaces." 
He places two opposite parallel chains, called side, 

chains, which are flexible. Attached to these flexible 
chains are a series of cross chains which are attach-
ed to' the lateral or side chains by hooks. When the 
tire is inflated, these side chains are held in position. 
Apparently the patentee had the idea that these side 
chains to which the cross chains are attached' would 

. form a continuous chain, and he describes the 
method of placing the grip tread over the rubber 
tire. This is by the deflation of the tire, and when 
deflated the side chains are placed in position and 
the tire is then inflated again. This method would 
not be of much practical use, and in the manufac-
tured tread, instead of the side chains being in one 
continuous piece, they interlock when placed in posi-
tion, which obviates the necessity of deflating and 
inflating the tire. 

According to all the witnesses who gave evidence. 
before me, there is considerable benefit from what 
is styled the creeping motion of this grip tread over 
.the tire. This creeping motion is provided for in 
the Parsons patent, to which I will have to refer 
subsequently. But, curiously enough, the patentee -
Weed seems to. have . endeavoured to prevent •the 
creeping. In his specification he puts it in this way: 

"These grips or auxiliary treads- are adapted to 
"be applied to the traction or driving wheels of au-
"tomobiles, and one •of the important objects is to 
"enable anyone, skilled or unskilled, to easily. and 
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191188 	"quickly apply the auxiliary tread when needed by 
eno e "partially deflating the tire and then placing the 
maRs 	"grip thereon, and finally, reinflating the tire to 
Cuiorer co. 

"cause the transverse chains to partially imbed 8easone for 
Judgment. "themselves in the periphery of said tire, whereby 

"the auxiliary tread or gripping device surface is 
"firmly held in operative position against circum-

ferential slipping of the tire." 
Further on in the specification he states : 
"The chains----4—are of slightly less length than 

"the arc measured on a cross section of the tire be- 
tween the chains-3—when the tire is inflated, and 

"it therefore follows that when the tire is inflated, 
"the chains-4--are imbedded in the periphery of 
"the tire." 

He further states that 
"owing to the fact that the cross chains are imbed-
ded into the tire they are also prevented from slip-
ping relative to the tire." 

And further on he refers to the fact that the cross 
chains are held in their position by being partially 
imbedded in the tire when inflated. 

All the witnesses describe, as I have stated, the 
benefit to be derived from the so-called creeping of 
the tread—and according to Professor Carpenter, 
notwithstanding Weed's contention, there would be 
creeping in his device. It seems to me that this 
probably results from the manner in which the 
manufacturer constructed the treads. If they were 
constructed as the patentee described, and were 
thoroughly imbedded in the tire, it is difficult to see 
how the creeping action could take place. However, 
this does not become a question of much importance. 

I am of opinion, the defence of want of manufac-
ture, and also of importation, has been proved by 
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the defendant; and that the patent has long 'since 	1918. 

become void under the provisions of the Patent Act. Caeix n°  Co. 
In Fisher Smart on. Patents'. will be found,  thé  M[  Îx Cô 

history :of these provisions. 	 Reasons for 
Judgment. 

By e. 24 Of 55 & 56 Viet., 1892, it is provided: 
" (â) That such patent, and all the rights' and 

"privileges thereby 'granted, shall cease . and. doter- 
"mine, and that the patent shall be null and void at 
"the end of '2 years from the date thereof, unless the 
"patentee or his legal representatives or his assig- 
"nee, within that period or any authorized extension 
"thereof, commence,, and after such commencement; 
``continuously carry on in Canada' the construction, 
"or manufacture of the invention patented, 'in such' 
"a manner that any person desiring to use it may 
"obtain it, or cause it to be made for him at a rea- 
"sonable price, 'at some manufactory or '4éstablisli-
"ment for making or constructing it in Canada; • 

"(p) That if, after the expiration of 12 months 
"from the granting of a patent or àny authorized , 

extension of such period, the patentee or paten- 
"tees; or any of them, ,or his or their. representa•-
4  `tives, or his or their assignee, for the . whole or, as 
"part of his or ,their, interest in the patent, imports, 
"or causes to be imported into Canada, the invention 
"for which the patent is granted, such •patent shall 
"be void  as to the interest of the person, or persons 
"importing or causing to be imported." 

As I will point out later, to my mind,  it would be 
almost farcical to hold under the facts established 
in this case that there was any manufacture in Can- 
ada, prior , at all events to the year. 1`913. 

~ (1914) pp. 131-141. 
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1918 	William Thomas Morris, a witness called for the 

DO I ëo plaintiff, states that he was one of the original 
MCKINNON v' 	directors of the Dominion Chain Company when it 
CHAIN CO. 

Reasons for was first formed in Canada, and has been active in 
Judgment. the development of the manufacturing department. 

That was in 1913. He goes on to point out that the 
Dominion Chain Company has a factory in Canada 
where it makes these grips. It is located at Niagara 
Falls, and has been located there ever since 1913. 
He describes the method of manufacture of the 
patented grip. He is asked, as follows : 

"Q. Can you illustrate the method of making the 
"chain grip. Just describe it? 

"A. These side members are for a given size of 
"tire. 

"His LORDSHIP—What are those side members? 
"A. These side members are for a 34: by 4 inch 

"tire." 
• At- the trial before me there was a table upon 

which the so-called manufacture was explained. And 
the witness Morris is asked: 

"Q. What is done with the side members—explain 
"it?—A. The side members are stretched on this 
"table—they are of â given size for this 34 x 4 inch 
"tire. 

"Q. How many sizes of those do you carry?—A.. 
"Some 80 odd—that is, 80 odd combinations of side 
"chains." 

There are about six different sizes, according to 
this witness, of cross chains. The cross chain is in-
serted in the side chain by a hook. • 

I asked the witness whether what he showed me 
on the table would be described in the first claim of 
the patent subsequently disclaimed, and he states— 
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"His LonDSIIIP----What you have just been show- - 1918  

"ing me, that would be described in the first claim, tbAm,N Co. 
"would it not? À grip for elastic tires comprising McKi NoN 

CHAIN co. " side chains flexible in all directions whereby, they Cisu  Reasons for 
"may be reversed side for side, interlocking mem- Judgment.  

"bers  on the ends of said chain and cross chains 
"having 'their ends secured to the side chains and 
"their inner and outer faces similar, whereby either- 
"face may be placed against the tire. Does not that 
"what you show correspond to that? 

"A. It is a description of these' that I have just 
"got through showing you. 

"His LoRDSHIP--Is there any difference? 
"Mr. Smart—No, it does not specify. The cross 

"chains are not at right angles, as claim 10 does 
"for instance." 

He proceeds to describe what he claims was manu- 
facturing in Canada as follows (to his Own counsel).: 

"Q. When did the Weed Company begin opera- 
tions in Canada and where ?—A. In 1906, 'at 

"Bridgeburg. 
"Q. How long did the Weed Company continue its 

"operations in Canada at Bridge burg?--A. In 1906 
"and 1907. . 

"Q: And where and when did it next carry on its 
"operations ?—A. In 1908, in Sarnia. 

"Q. How long did you continue operations in Sar- 
"nia, and after that when and where did you con-: 
"tinue 'operations ?—A. In the spring of 1908 and 
"1909, 1910, 1911 and 1912, at the United Commun- 

ity Company's plant at Niagara Falls, Canada." 
He is asked this question: 
"Q. Where did the Weed Chain Company get the ' 

"chains it used from 1906 to 1907 in the, manufac- 
"titre of chain grips in Canada ?—A. We imported ' 



262 

1918 

Donslxlox 
CHAIN Co. 

~. 
MCKIxAox 
CHAIN Co. 

Beasons for 
Judgment. 

EXCHEQUER COURT REPORTS. [VOL. XVII. 

"it from the United States, the side chains with the 
"cross chain hooks attached." 

He states: 
"We had an arrangement with the United Corn-

"munity Company as manufacturing agent to man-
"ufacture the grips for the Canadian market, 
"during the years 1909, 1910, 1911 and 1912. Their 
"method of manufacturing was the same that we 
"followed in 1906, 7 and 8, and continued to-day 
"in our chain manufacturing department of the DoT  
"minion Chain Company at Niagara Falls." 

He is asked: 
"Q. In what shape did the material come into 

`your manufacturing establishment in the United 
"Stated—A. The connecting hooks were attached 
"to the side chains and the cross chain hooks were 
'" attached to the cross chains." 

On cross-examination, referring to the chains ex-
hibited on the table, he is asked the following ques-
tions: 

"Q. I am asking you, what is here on the table—
"these `these side chains are complete y—A. They are com-
." `plete as they stand. 

"Q. The side chains you say there are complete 
"as they stand, these on the tablet—A. Yes. 

"Q. And the cross chains those that are attached, 
"and those that are on the table there loose, they 
"are also complete ; they are cut to the proper length 
"with the hooks attached Y—A. Manufactured to 
"the proper lengths in the manufacturing depart- 

ment. 
"Q. I do not care where they are manufactured, 

"what we have on the table as cross chains are com-
`plete with the hooks upon themY—A. Yes. 
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"Q. Now we understand one another; then we 
"have here two side chains . complete with the hooks. 
"upon themes A. Yes. 

"Q. We have a number of cross chains complete 
"with the hooks upon them 1-A. Yes. 

"Q. Is there any other part or member required 
to make the completed grip chain 1—A. No." 

Further on he is asked: 
"Q. They were to,be put upon tires, they were not 

"to be put upon gate posts 1—A. As a completed 
"chain tire grip. 

"Q. Nor were they brought in, in 1907, for no 
"other purpose1---A. For chain tire grips. 

"Q. And these parts, as we have them here on the 
"table, were brought in and you put them 'together, 
"`and completed them, for what purpose 1—A. Com-
".pl'eted them for the purpose of the Weed Chain 
"Tire Grip." 

Further on he states, as follows : 
"Q. You yourself, with one assistant from New 

"York and two or three boys, did the work 1—A. 
'"Yes. 

"HIS LORDSHIP—Were these' things sent in from 
"the United States made to order in lengths and so 

"A. The side chains with the connecting hooks at-
"tached and the cross chains with the hooks at-
"tached. 

"His LORDSHIP—Were they all made in the United:  
"States to order for particular sizes? 

"A. The specification, as I have, explained that 
"question, the specification was received from our 
"agent, and the goods were ordered from the chain 

1918 

DOMINION 
CBAIN Co. 
• v. 

McKinnon 
CHAIN Co. 

Reasons for 
Judgment. 
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1918 "manufacturer, following the same procedure as 
n°~'Nrr c°'°N. "we had done in New York." Cxai 

v. 	. 
KIN o 	It would appear that the agent in Montreal would 

Reasons for apply for certain numbers of the grip treads for the 
judgment. particular sizes of the automobiles to be furnished. 

This specification was forwarded to the United 
States, and the side chains and the cross chains 
fully completed would be sent to Bridgeburg, hook-
ed together and sent on.  to their Montreal agent. 

This witness further states: 
"His LORDSHIP—You sent the specifications of 

"the tire you wanted and they sent you the side 
• "chains and the cross chains to suit that specifica-

" tion t—A. Yes; the specification would go if we 
"wanted 1200 pieces over all. 

"His LORDSHIP—There might be one thing in 
"bringing in a . marketable commodity from the 
"United States, say 200 or 300 feet of side chains, 
"and another thing if you sent a specification for a 
"particular length of chain to suit a particular 
"wheel, and then get it in in that shape, is that the 
`way you got it? 

"A. I will try to make myself clear. The specifi-
cation coming to us, for example, from Montreal 

"would read his requirement for the year or six 
`months, that would be probably 50 setts of 34 x 4-

"inch or 50 setts of 331/2-inch. I would purchase 
"chain to make 50 pairs of 34 by 4. I would pur-

chase from the manufacturer 200 pieces of this 
"chain required to make 50 pairs to a given length, 
"then so many hundred pieces of cross chains, 
"which would be supplied to me with a cross hook 
"attached and with the connecting hook attached. 

"His LORDSHIP—Ready to be put on? 
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"Yes. I would then take My schedule sheet, and 	1918  

"decide, for 	~ 	a 	lengthexample, that . 96-foot len  th  would 	MINION
: Cs DOsiN Co 

"make so many pairs of 34 by 4 grips." MCKFNNON ,caeiX Co. 
Further on he describes that the side chains with Reasons for 

the connecting hook attached were packed in separ- a,uasment' 

ate barrels, and the cross chains with the cross 
hooks attached were packed in separate barrels. 	° 

Further on he states: 
"Q. But the portions of the chain you brought in 

"in 1907, as you have already said, Were made and 
"ready . to be completed for an automobile wheel 
"and to be sent forward to your purchaser on com- 
"mission in Montreal for that purpose?---A. On 
`consignment. 

"His LORDSHIP--In,regard to these cross or trans- 
verse chains, they would have to be made to order 

"of certain dimensions ? 
"A. Yes. 
"Q. There is a hook on each end. They would be 

"made to order of certain ' dimensions r—A. Yes. 
"Q. And made to order in order to hook into the 

	If 

"side chains ?—A. Yes., 
• "Q. Where was that work done r—A. By a chain 
"manufacturer in the United States at that time. 

"His LORDSHIP--They would buy a length of that 
``brass wire and cut it into the necessary lengths? 

"A. At this particular time in the, United States 
"the company that actually manufactured this side 
"chain manufactured, I believe, as near as I know, 
"the hook; but they did buy these cross chains, and 
"furnished us at first the completed part, the corn-
"pleted grip in itself first, and then afterwards 

, "furnished us with. this cross, hook secured with the 
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cross chain separate, with the cross chain hook at- 
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1918 	c c 

cgs N cô "tached, and the side chain with the side chain hook 
McK1NNON "attached." 
CHAIN CO. 

Reasons for 	In regard to this alleged manufacture at Bridge- 
Judgment. 

burg, the evidence of Frank T. Patterson ,describes 
the so-called manufacture. The place of manufac-
ture seems to have been a small harness and barber 
shop, that the plaintiffs would rent for perhaps two 
weeks in the year ; and in this place, having received 
from the United States the complete tread, they 

• would attach the cross chain to the side chain. The 
only work apparently performed in Canada towards 
the so-called manufacture is nipping down the point 
of the hook after it is inserted in the cross chain, so 
as to prevent it being detached from the side chain. 
This is done with a tool which was exhibited in 
court. 

Now, it is to be noticed that, curiously enough, the 
patentee never contemplated the point of the hook 
being bent into the cross chain. If the patentee's 
specifications were to be carried out, once his tread 
was on the tire and imbedded in the tire, it could not 
become detached. And in his specification the pa-
tentee states as follows : 

"I also contemplate detaching the cross chains 
"from one or both of the parallel chains by making 
"an open link or hook connection, as seen on the 
"left hand side of Fig. 3, in which case the ends of 
"the parallel chains might be permanently con-
"neeted." 

It seems to me that it would be farcical to treat as 
a manufacture in Canada what has been done by the 
plaintiffs or their predecessors. It is, in no sense 
of the word, a purchase on the American market of 
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material, a common subject of merchandise, and 1818  

then bringing these things over and ,manufacturing DH MN 
 ëô 

them in Canada to the sizes. required. 	 Mcx ,NON v. 

Cuan
In the case in point, a specific order for the coin-. Reasons 

co. 

asaas !on• 
pleted treads, comprising the side chains and the Judgment.. 

cross chains, was ,sent to the United States. They 
were manufactured to order in the United States 
for the sizes required, and they arrived in Canada 
completed treads for' the tires of these particular 
sizes. All that had to be done was hooking the cross 
chains into the side chains. If this can be called 
manufacture, I fail to see what possible benefit, 
there can be in the statute which aims at preventing; 
importation and requires manufacture in Canada. 

In the case of theAmerican Dunlop Tire Co. v. 
Anderson Tire Co.,' Burbidge, J., apparently 
against his own judgment, went as far as it was 
possible to strain the law. He evidently thought 
that he should follow the decisions -of the late Dr..  
Tache,  and laid a good deal ,of stress upon the fact. 
that, after these decisions, the law had been re, 
enacted. The facts in the Dunlop case are-not simi 	• - 
lar to the facts in the case before me; but since the 
judgment in the Supreme Court in the case of Power 
v. Griffin' these decisions of Dr.  Tache  can hardly be 
followed. At p. 47 of the report, Armour, J., quotes, 
Dr. Tache's decision, and adds these words : 

"'Thus holding contrary to \the express words 6f 
the condition that it was not necessary that the pa-
tentee should, within the period mentioned, com-
mence, and after commencement, continuously carry 
on, in Canada, the construction or manufacture of 
the invention patented, and holding, without any 

1 Can. Ex. 82. 
2 33 Can. S.C.R. 39. 
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.Eeassne for 
Judgment. 

words in the condition to warrant it, that the con-
ditions would be sufficiently satisfied by the patentee 
granting to any person desiring to use the invention 
patented a license to use it upon applying to him 
for it and upon payment of a fair royalty. This 
decision cannot be supported, nor can it be held to 
be supported by the decisions in the Court of Appeal 
for Ontario, and in this court, in Smith v. Goldie,I 
for what was said by Patterson, J., in the former 
court, and by Henry, 'J., in this court, was plainly 
obiter, for each of them held that the decision of Dr.  
Tache  was final and not subject to appeal." 

Then there are a number of decisions cited in vol. 
2 of the Exchequer Court reports. I take it, how-
ever, that since the case of Power v. Griffin, the law 
is that a statute must be construed as it reads. 

Reliance was placed by the plaintiffs on the case 
of Grinnell v. The Queen.2  This case was one under 
the Customs Act. It was tried before Gwynne, J., 
who, apparently, treated the case as if it were 
being tried under the provisions of the Patent Act, 
which has been quoted. He uses this language : 

"It is a preposterous fallacy to say that a patent-
ed invention, every minutest particle of which was 
manufactured and constructed in the United Stated, 
was manufactured or constructed in Canada. I con-
fess that I am wholly unable to understand how 
any business man of plain common sense could 
conscientiously entertain the idea that it was." 

I could not express my own views in more forcible 
language than that used by Gwynne, J. This case 
was reversed by the Supreme Court, but on the 

1 9 Can. S.C.R. 46. 
2  16 Can. S.C.R. 119 at 123. 
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1918 ground that the question was not one in regard to    
the manufacturing clause of the Patent Act,, but, CHAIN CO 

under the provisions of  thé  Customs Act. 

Ritchie, C. J:, at p. 127, states as follows : 

V. 
MCKINNON 
CHAIN Co. 

. Reasons for 
Judgment. 

"It seems to me that the question in this case. is 
"not. whether the bringing in  thé  parts composing. 
"the sprinklers in an unfinished state, and  complet-  
`ing them so as to be:in a state to be. used as auto-
matic sprinklers with a view of satisfying the pro-
visions of the patent law, as contemplated by the 

"claimant, is a bonâ ' fde compliance with the condi-
"tions of the claimant's letters patent." 

And then he proceeds to point out the difference. 

Mr. Justice Strong uses this language, at p. 145: 
"The case of a watch or a carriage . completed 
"abroad; then taken . to pieces and imported- in  sep-.  
"arate parts, is wholly different, and the same may 
"be said of the case where the several parts, with-
"out being actually put together previous to im-
"portation so as to form one whole, are yet so iden-
"tified , with the one specific whole which is to be 
"formed .but of them that they are appropriated to 
"one particular instrument or machine, and to no 
"other; in sùch circumstances it may well. be said 
"that there is an importation of 'a particular ma-
"chine in parts, but in the  présent  case there was 
"nothing resembling.  this." 

I think that the patent is null and void for the 
reasons that I have stated. 

I might rest my decision on these points, but, as 
at the trial, the whole question was tried as to the 
validity of the patent outside of the question of 
non-manufacture and importation, and as counsel 
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19"  
	showed a great deal of research and care, I think it 

DOMINION  
CHAIN CO. due to them that I should express my views on the 
McK NNON validity of the patent, having regard to the prior 
CHAIN Co. 

Reasons for 
state of the art. 

Judgment. 

	

	The patentee, on November 2, 1917, filed in the 
Patent Office, a disclaimer, whereby he disclaimed 
claims numbers 1, 2, 3, 5, 6, 8, 11, 13, and 14, forming 
part of  thé  specification for the.said patent. 

Under the Patent Act it is provided that where a 
disclaimer is made, such disclaimer shall thereafter 
be taken and considerèd as part of the original 
specification. The result of the disclaimer is that the 
patentee limits his invention to a strict construction 
patent, namely, of the side chains and with the 
cross chains at right angles. This is all that 'is 
left to him, and this is all that is claimed by the 
counsel for the plaintiffs. 

I agree with Rains, one of the expert witnesses 
for the defendant, that, in the face of the Parsons 
patent, which was referred to in evidence, namely, 
United States patent No. 732,299, dated March 24, 
1903, the plaintiff's patent limited, in the way in 
which I have stated, is absolutely anticipated by the 
patent of Parsons. 

It has to be borne in mind that in dealing with 
these patent cases, the judge has to consider the 
case from the patent itself, and not from the parti-
cular form of the patented article manufactured un-
der the patent. For instance, in the exhibit pro-
duced before me evidencing the Parsons tread, it 
was a zig-zag tread, with the cross chains at an 
angle of about 50 degrees. That, however, is only 
one method of manufacture, described in the patent 
itself. 
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Now, a careful consideration of the Parsons pa- ___19,1! • 

tent would show that it was not limited to any par- D°M'N CHA'x Co.
'Ox  

ticular .angle. It is obvious that the more cross . Mcxlr'NON 
chains you choose to apply, the less will be the angle. 

CHAIN CO. 

Reasons for 
And the sixth claim of this patent is : 	 Judgment. 

"Anti-slipping or protective means for the peri- 
pheries of wheels, pulleys or the like, comprising 

"two rings or annuli at opposite sides of the wheel, . 
"and an anti-slipping medium consisting of a chain 
"or chains secured to the rings and extending across 
"and around the periphery of the wheel." • 

Now there is no possible doubt that if Parsons 
were to manufacture his tread with the cross chain 
instead of being at

,o 
 right• angles at any angle of 15 

degrees he would be within the rights of his patent.. 
If Professor Carpenter's evidence is accepted, and • 
there is no difference between a diagonal. cross chain 
with an angle of 15 . degrees and a cross chain at 
right angles, what would be Weed's defence in an • 
action of infringement by Parsons/ Would it . be 
possible for him to set up, that he was not an in-
fringer because he chose to place his cross chains 
at right angles? •I think not. It seems to me im-
possible to hold that any such variation from the 
Parsons' invention, as placing the cross chains at 
right angles, is invention. 	• 

Taken with the disclaimer, counsel for the plain-
tiff tiff admitted that there is nothing left but this. 
feature. . 

I think' there is no invention whatever on-the part 
of Weed in merely taking what was completely dis-
closed in the art and endeavouring to sustain a pa- 
tent for a construction patent by this' slight varia-
tion. I do not think myself that Parsons was limited 
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1918 	to a diagonal cross-bar, but if he were he would be 

CHAIN CO. 

MCKINNON angle than 15 degrees; and to say there was any 
CHAIN CO. 

invention in placing it at right angles and thereby 
Reas aim for 
Judgment. entitling the patentee to a patent, is almost an ab- 

surdity, and I cannot see under the facts of this case 
there can be any intervention. 

Judgment will go declaring the patent void, and 
the defendants are entitled to their costs of the 
action. 

DOMINION within his rights to have it anywhere even at a less 

Judgment for defendant. 
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~ . NORTHERN SHIRT COMPANY, 

PLAINTIFF, 	Dec. 2U. 

V. 

CHESTER E. CLARK, 
DEFENDANT. 

Patents—New invention. 
The application of a well-known contrivance to an analagous 

purpose, without novelty in the mode of application, is not. invention 
and is not good ground for a patent. 

1~ CTION to set aside patent of invention. 
	f  

T. J. Murray and E. K. Williams, for plaintiff. 

Russel S. Smart, for defendant. 

AUDETTE, J. (December 20, 1917) delivered judg-
ment. 

Il 	 - 	, 
This is an action to impeach or annul patent of 

invention, No. 166,462, for "an alleged new and use-
ful improvement in methods of producing overalls" 
granted to the defendant, who, by his statement in 
defence, avers the letters patent in question is 
valid and in full force and effect. Further, the pa-
tentee by way of counter-claim, alleges the plaintiff 
has infringed the said letters patent, and concludes 
by asking that his patent be declared good and valid, . 
with the usual conclusions for damages, of an ac- 
count of profits and for an injunction to restrain the 
plaintiff from making, using or selling the invention 

• claimed by the letters patent. 

The defendant's petition for the grant of the let-
ters patent is dated 'June 5, 1915, and "app. ears to 
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1917 	have been received at the patent office on July 10, 
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The letters patent bears date December 7, 1915, 
and on February 20, 1917, the defendant filed, in the 
patent office, at Ottawa, a disclaimer alleging that 
"through mistake, accident, or inadvertence, with- 

out any wilful intent to defraud or mislead the 
"public, he has, in the specification, claimed that he 
"was the inventor of a material, or substantial part 
"of the invention patented, of which he was not the 
"inventor, and to which he had no legal right." 

Therefore disclaiming that part of the invention 
patented as claimed in claims 1, 2, 3, 4, 5, 6, and 7 • 
of the specifications to the said letters patent. 

The letters patent as they stand to-day are exclu-
sive of the first 7 claims, and therefore are in respect 
of the following claims : 

(8) The method of constructing the side opening 
in overalls between the front and back legs which 
consists in slitting the front leg and then applying 
a band on the edges of the slit. 

(9) The method of constructing the side opening 
in overalls between the front and back legs, which 
consists in slitting the front leg in advance of the 
seam connecting the front and rear legs and then 
applying a protective band on the edges of the slit. 

(10) The method of constructing the side opening 
in overalls between the front and back legs, which 
consists in slitting the front leg in advance of the 
seam connecting the legs, applying inner and outer 
bands on the edges of the slit and finally sewing, in 
a single operation, the bands together and to the 
trouser legs by parallel rows of stitches. 
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(11) The method of " constructing the, side 'opening' 	917  
in overalls between the front and back legs, which NeiRiTtg.Eg, 
consists in vertically. slitting the front leg at the top . cL„xig. 
• in advance of the seam connecting the trouser legs,: • 	nt gene er 
opening up the slit to bring the edges thereof in a ? a 

	. 

straight line, then applying a protecting band on the 
edges of the opened up slit and finally sewing the 
band to the edges, of the slit. 	 ,►  

(12) The method of constructing the side opening 
in overalls between the -front "and ,back legs, which,. 
consists in vertically slitting the front leg at' the top 
in advance of the seam connecting the .trouser legs, 
opening -up the slit .to bring the edges thereof in a 
straight line, applying an inner and an outer . band 
on the opened up edges of the slit , and finallÿ 
sewing, in à 'single operation and . with. parallel rows ' 
of stitches, the edges of the bands together and. to; 
the edges of the slit. , { 

(13,) Asa new article of, nianuf actùre, . an overall 
having a side seam passing from top to bottom of 
the trouser leg and a side slit in, advance of the seam.' 

(14)As, a new article' of manufacture, an overall.  
having a_ side slit in advance of the side seam Con-
necting the front and back legs. 

(15) As a new article of manufacture, an overall" 
having the front and back legs connected by a side 
seam passing from top to bottom of the legs. and pro= 
vided, further, in the front legs and at the top with 
side slits: 

(16 ). As . a new article of manufacture, an overall, 
having the front and back legs connected by a side 
seam passing from top. to bottom of  thé"'  legs and 
provided, further, at the top, with side slits located, 
in advance of the leg seam and having the edges of 
the slit' suitably bonnd,with a protecting band,, 

r. 
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The patentee testified that in the spring of 1914 he 
was called over to the office of the T. Eaton Co., Ltd., 
and shewn an overall, manufactured by a competitor 
in the trade, which carried a continuous side facing 
in the opening put on by a single needle machine, 
and was asked to' duplicate the • garment. He re-
fused to duplicate this garment (a sample of which 
is marked as Ex. No. 8) at the same price he was 
then selling his own overalls—he believed some extra 
charge should be made as he thought it involved 
extra cost over and above what he was manufactur-
ing and selling his overalls at the time. From that 
time on, he says, "I tried to scheme out some way 
"of overcoming the difficulty in cost of. producing 
"a garment with a continuous side facing on the 
"side seam." At that period he was not using the 
continuous side facing but a two-piece side facing 
tacked at the bottom of the vent, but not continuous 
clear across the bottom of the opening. 

He had not so far tried the operation of sewing 
the facing on the vent with a double needle machine, 
because, he says, he thought it was impossible owing 
to the thickness of the cloth at the bottom of the 
opening, so he conceived the idea of moving the seam 
back one inch and leaving the opening in the same 
position as before—and that is what is all through 
called a slit in advance of the seam, involving mak-
ing—after the garment has been sewn from the bot-
tom to the waist band—an opening or slit in the 
same place where the former opening and seam were 
—thus taking away the extra surplus thicknesses of 
cloth from the.bottom of the opening. 

In September, 1914, he started manufacturing 
this alleged new garment as described in the patent. 
He filed in the patent office his petition for a patent 
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on July 10, 1915, and obtained his letters patent on ; 
1917 

 

December 7 1915. 	 NORTHERN 
7 	 SHIRT CO. 

On 'the other hand, some time in January, 1915, class. 
witness McKelvie was approached by witness Fos- 113uadsmnr: 
ter, who was anxious to push his trade, and who 
endeavoured to convince McKelvie to purchase 

• some double needle machines. At the time the 
plaintiff was using 'a narrow gauge two needle ma-
chine in the manufacture of shirts, in sewing the 
facing on the slit of the Cliff. Witness Foster re- 
presented to witness McKelvie that a saving would 
be accomplished by using a two-needle machine of 
the .proper gauge, in thereby making the Operation 
at .one time instead of twice 'on the back band (that 
part disclaimed by the-patentee) and On the continu-
ous side facing, with 'a proper folder., On witness . 
Foster representing that, with a double needle ma- 
chine, the continuous band on the' slit could be thus 
sewn in one operation,—witness McKelvie inter-
jected, he thought the thickness of the material at 
the bottom of the vent would not go through the 
folder. However, witness Foster, who was familiar 
with the making of shirts, asked him to go down to 

• the shirt department of their factory to demonstrate._ 
on a double needle machine which was in use in the 
factory for shirts. In. thus experimenting, on this 
machine they encountered difficulty in crossing over • 

t  a seam on that machine. The. folders were too close 
together (p. 89),—they being made that way for 
finer' material, such as shirt material. He then took 

, off two screws which held the, folders, and inserted 
apiece of cardboard between them, thus separating • 
the folder, a little more, and then ran the overall ma- 

. 	terial through. He had thus • relieved the folder • 
which then allowed the material to pass, which it did 
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s T cô then suggested putting it off the seam, not directly 

	

CLARK. 	upon the seam, but to one side or another, the same 
Beason; for as a placket on a shirt—that is, having a seam and 
Judgment. 

making a continuous facing. The witness further 
adds, it was because he was familiar with the manu-
facture of shirts he suggested it could be put for-
ward or back of the seam, as in shirt sleeves. 

Somewhere about in June, 1915, witness McKelvie 
went over to Minneapolis and bought two of those 
double needle machines and received them at Winni-
peg some time in the following July;  when he at once 
applied himself to the manufacture of overalls 
therewith. He first manufactured a two-seam over-
all, as ex. "P," with a continuous side piece put on 
the seam with a double needle machine. 

Not being satisfied with the first attempt on ac-
count of the thickness of the material, his second at-
tempt was to run the seam up to the bând, make an 
opening in front of the seam, and in doing so really 
took the idea, as he says, from the shirts we were 
manufacturing. 

Then in the third attempt, he ran the seam right 
up to the band and made a slit at the back of the 
seam,—when, however, he finally decided to place 
the slit in front of the seam. And in doing so, again 
he says, that idea of putting• the slit other than on 
the seam, he obtained from the knowledge of what 
he had done on shirts following up witness Foster's 
suggestion. 

Then the plaintiff began manufacturing, but with-
out taking any patent, and in the fall of 1915, in 

• September or October, the plaintiff received a notice 
similar to ex. "S," advising them as follows : 



Y 	 i 	 y 

VOL. XVII.] EXCHEQUER COURT 'REPORTS., 	► 	279 

"September 2nd, 1915. 	19 17 

"The Northern Shirt Co. 	 ' 	NORTHERN 
rSHIRT CO. v. 

"It has come to our notice through reliable  chan-  ÇLARx. 

"nels that some of the manufacturers in Canada- are asssana for Judgment. 
"contemplating manufacturing an overall similar to 
"one we have marketed. ' 	 ,  

"We take it that it is not their intention or desire 
"to infringe our rights, and -that you are possibly . 
"not aware that we have protected our improved " 
"garments by patent application. 

"We accordingly desire to advise You that it is 
"our intention to protect ourselves in • every way 
"possible in this matter, and we trust that this ad-
"vice may guide ,any manufacturer who contem-
"plates copying our improved garment." 

A copy of this letter was sent to Western, King 
Mfg. Ço., Leadley Mfg. Co., Monarch Overall Co., 
Western Shirt & Overall Co., Canadian Shirt & 
Overall Co. 

Following this notice the present action was in-
stituted asking for the cancellation of the defend-, 
ant's patent as above set forth. 	 . 

Under the Canadian Patent Act, s. 7, a patent may 
bè granted to any person who has invented any new 
and useful art, machine, manufacture or composi- 
tion of matter ; or any new and useful improvement • 
therein, which was not known or used bÿ any other 
person before. his invention thereof and which has 
not been in public use or sale with the consent or al- 
lowance of the'inventor thereof,, for more than one 
year previously to the application for the patent. 

Therefore in so far as relating to the present  casé  
the-  subject matter of the letters patent must be a 
manufacture that must be new, useful and involving 
ingenuity of invention. There must be a new art. 
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"The primary test of invention, and the question as 
"to whether there has been invention is one of fact 
"in each case." 

Reasons for 	And as was said in the British V czcuum ca se,1  dif - Jndgment. 
ferent minds may arrive at different conclu-
sions on the point as to whether or not there 
has been invention. In the present case, however, 
we must enquire whether the alleged combination 
imply invention and whether the result therefrom 
has not been anticipated. Commercial success as 
contended in this case is not a test of invention, al-
though it may be of usefulness. Can it be said that 
the patentee practically brought on a. new result, 
even if his overall is compared with ex. 8, the one 
shewn him by Eaton & Co.? A more than doubtful 
matter. 

Counsel for the defendant contends that the com-
bination covered by the patent is composed of the 
three following elements : I. Continuous seam run-
ning from top to bottom of garment. 2. Slit in ad-
vance of the seam. 3. Continuous facing put around 
slit. 

All and each of these three devices, I may say, 
were old, and the question is whether this combina-
tion involved ingenuity of invention, and actually 
produced something that was new and involved in-
vention. 

When the patentee was examined the following 
evidence was adduced: 

When making some explanation he was asked: 
"Q. His LoansrnP—You did not really change the 

"pattern of the overall (No. 8) as it was turned out, 
"but you did change what I may call the internal 
"distribution of the seams?—A. Yes. 

139 R.P.C. 209. 
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'" Q. His LQRDSHIP—As it was before,. excepting 	1" 7  
"the seams were in a different position?—A. As it   NORTHERN 

 

"was before, excepting the seams were in a differ- cLA. 

Therefore.  it is clear we had in the trade, before 
the patent was ever thought of, a two-seam overall, 
like ex. No. 8, which carried a continuous side facing 
in the opening, but put, on with a single needle ma-
chine. True, it was not sewn, with a two-needle 
machine, but what of that. There was no slit in ad-
vance of the seam, but after all the practical result, 
with whatever difference or change there existed;' 
resided only, as patentee himself states, in the in-
ternal distribution of the seams. Is it conceivable 
that one can claim ingenuity.  of invention for so 
changing -the seam in a garment? Can there be in-
vention after ,all if these devices claimed in the com-
bination were old and that both functions and result 
had all been used in other garments? 

And what is the paramount feature of the overall, 
in common with ex. No. 8—what is its most beneficial 
feature, if not the continuous side facing which is 
not claimed by the patent and yet relied upon by 
counsel. The e defendant put in the witness box a 
commercial traveller named Jamieson, who was 
selling-the defendant's overalls covered by his pa-
tent,—and at p. 110 he is asked: 

"Q. Just tell me your experience in the, sale Of 
"that overallt—A: Well, my experience was in sell- 

ing the overall that the talking point of the over-
"all; the thing that helped -to sell it, was the con-
"tinuous side facing on the overall. It was the talk- 

ing point—perhaps it did not have anything to do 
"with the wearing of it—but it helped to sell the 

•1 
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"overall. That has been my experience since I 
"started to sell the overall." 

Then at p. 111, after detailing his success in so 
selling the overall, he again says, that this very 
overall had to do with this success : "Because the 
"continuous side facing on the overall was certainly 
"a talking point for me . . . I sold the goods on 
"the strength of the continuous side facing." 

All of this evidence on behalf of the defendant 
again sets out that the conspicuous feature of the 
overall was the continuous side facing which he was 
not formerly manufacturing, but which he had seen 
in ex. 8, shewn him by the Eaton Co., and which 
had been in existence "and manufactured for years 
before the patent. The internal distribution of the 
seams had nothing to do with the selling and dis-
posing of the goods ; but it was the continuous side 
facing which is not part of any of the subsisting 
claims of the patent and which the defendant him-
self, when heard as a witness, declared he did not 
invent the continuous side facing, and, obviously 
enough, since it was in evidence long before he ob-
tained his patent. 

That would therefore establish that what is claim-
ed as constituting invention—such as the slit in 
advance of the seam—was not of any importance 
or benefit in the garment as a whole when placed on 
the market for sale, and again as a whole did not 
practically produce a new result as distinguished 
from ex. No. 8, since that in shewing the merit of 
their product for the purposes of sale it was, as it 
had been established by the patentee's evidence, re-
lied upon on the continuous side facing and not on 
the slit in advance of the seam, and if the merchants 
bought on the strength of the continuous. side facing 
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alone, how could one expect that the common la- 9 
bourer. buying an overall would look to the slit in s°R  xr cô 
advance of the seam? And after all comparing., CLARK. 
exs. 8 and' E, both two-seam garments„ with in one xe8~ans ror 

• Jnd~meat. 
case the slit on the seam and with the other the slit' 
in advance of the seam—do they not both effect the 

. same purpose? ' The continuous side piece whether 
put on the slit with a single needle machine or' with 
a double needle machine, effects the same purpose 
or the same function. That is, it reinforces the 
opening, the great and advantageous feature, the• 
talking point for the `sale  of the garment. Both 
fulfilled the function as in the Pencil Case. And a 
large sale of the,'product of a patented process is' 
not in itself a proof of utility: Hatmaker v: Nathan.' 
And the patentee really claims his patent is 'for a 
combination in manufacture and the process of turn- 

. ing out the manufactured article. 
However, it would appear the patentee claims,. as 

another feature of his patent in his method of con-
structing an overall,—in fact as its principal .object, 
"the saving of time and labour." In his specifica-
tion he says : . 

"The present invention is wholly directed towards • 
"a method'  lof  construction Of overalls which his as 
"its principal object the saving of time and labour 
"which allows the .overalls to be produced' at less 
"cost than has .heretofore been possible. In carry- 

: "ing out my invention I make three distinct changes 
"in 'the construction of the ordinary overall: (1) one 
"being' in connection with the side facing; (2) an-' • 
"other being in connection. wiih the attachment of 
"the . apron ; (3) and the other in connection with 
"the attachment of. the back band. ` Heretofore in . 

134 R.F.C. 323. 
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"sewing these parts, several operations have been 
"required which rendered the construction expens-

ive. With my method of construction, the cost of 
"assembling is cheapened." 	• 

Taking into consideration that all that which is 
claimed by Numbers 2nd and 3rd above recited, and 
all that is contained in claims 1 to 7, have been dis-
claimed, does not all that is claimed "in respect of 
what heretofore in sewing these parts, several oper-
ations have been required which rendered the con-
struction expensive. With my method of .construc-
tion the cost of assembling is cheapened"—as well 
as other claims made in the specification, in respect 
of, when using the double needle machine, only one 
operation being required when a second operation 
was formerly required and others—does it not 
equally apply as well to what has been disclaimed 
as to what is still claimed in the remaining claims'? 
If so, then all of what has been disclaimed has neces-
sarily been given to the public and could not again 
or still be claimed in the remaining claims Nos. 8 to 
16: Copeland-Chatterson Co. v. Paquette.1  The dis-
claimer under the statute become part of the origi-
nal specification. (Patent Act, s. 25 (2)) . 

The patent is "for an alleged new and useful im-
provement in the methods of producing, overalls." 
Subsequent to the granting of the patent the paten-
tee has disclaimed •claims Nos. 1 to 7 inclusively. 
The patentee now claims the product of his patent 
for the overall as the result of combining all the 
claims which are left. No one of the claims still 
remaining valid in the patent would by itself be 
sufficient to produce the complete overall, which is 
manifestly what the patentee is aiming at. The in- 

1 10 Can. Ex. 410, 38 Can. S.C.R. 451. 
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vention is the result of obtaining a complete overall 	1917 
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something like Hunter v. Carrick.' 	 CL„sg. 

The patent is an indivisible grant and if some of Reasons far 
Judgment. 

the claims are incomplete, defective or bad, subject . 
to the provisions of sec. 29 of the Patent Act, the 
patent cannot be sustained. Cropper v. Smith,2  
Hunter v. Carrick, 'supra.. 

The method of producing overalls, as claimed by 
the patent, cannot be exclusively ,found within the 
four corners of any of the remaining' claims of the 
patent. For instance, claims 9 and 10, standing by 
themselves, are abs,°olutely invâlid, they require 
other elements to be added to the construction in 
order to make an effective claim. 

And. this is not 'a case where the judicial discre-
tion of the court should be used to discriminate as 
contemplated by s. 29. 

The fact of being enabled with a double needle. 
machine to do in one operation what a one needle 
machine had to do . in two, is no innovation. The 
advantage resulting in using the double needle ma-
chine and.  which consists in saving labour and , in-
creases production is not new, it having been in use 

' 	for over, 35 years. And that very advantage which 
is claimed in respect of the remaining claim was also 
claimed in . respect of the disclaimed claims—and, 
indeed, if any one could claim such advantage or 
benefit ,  in its abstract operation, would it not be 
the inventor of the machine, instead of the one who' 
is making use of the. machine? 

Moreover, it is established by witness ,Jacob's 
testimony that some years ago his company was 

1 10 A.R. ,(Ont.) 449, 452, 11 Can. S.C.R. 300. 

2  26 Ch. D. 700. 

~ 



286 	 EXCHEQUER COURT REPORTS. [VOL. XVII. 

	

1917 	manufacturing (ex. "A.") a one-seam overall with 
NORTHERN continuous side facing or band (a lining and an up- SHIRT CO. 

	

CLARK. 	per) sewn in one operation with a two needle ma- 
Reasons for chine, fed on the folders—and no claim, in the pa- 
Judgment. 

tent, is necessarily or specifically made for a two-
seam overall, but it is for an overall generally. 

It may also be casually mentioned that plaintiff's 
counsel, at the trial, pleaded insufficiency of the spe-
cification, contending that as the patentee testified 
it was impossible to produce the garment without 
possessing the art of cutting; that it was necessary 
to take an inch off one side and put it on the other ; 
that it was necessary to move the seam back to get 
the slit in the vent where it was wanted; therefore, 
in other words, that that second process was not dis-
closed in the specification. That it was something 
which the patentee kept to himself, and that without 
which the patented garment could not be manufac-
tured. That as the moving an inch back did not ap-
pear in the specification, an ordinary workman tak-
ing the specification, could not on the patentee's own 
showing, produce the garment that he claims he pro-
duced. In other words, the contention is, no suffi-
cient directions are given to obtain the described re-
sult. 

Coming now to the claim in respect of the slit in 
advance of the seam it is clear on the evidence be-
fore the court, it had been in use in garments such 
as shirts long prior to the patent in question in this 
case, and would have undoubtedly suggested itself'. 
to any housewife, or to any person of ordinary skill 
and knowledge of the subject, when encountering 
bulky thicknesses of cloth. 

Referring to the evidence of David Hepton, heard 
on commission, it will be seen that he was a fore- 
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man cutter at Seibert & Co., in 1910 or 1911, and 	1917 
. 

that witness, .besides explaining the operation  in NSR„re. 
respect of the continuous side facing, is very illu- C K. 

minating also on the question of the slit in,  advance Reasons for 
Judgment. 

of the seam, as he established clearly that while it 
was not in ,use in an overall, that:it haid been. in full 
use with. shirts. 

The following parts of his testimony are very en-
lightening, viz.:--- 

"Q. If you were going to cut the garment  (ex. 
" "E" ,), could you use, the patterns that have been 
"used for garment (ex. "D") `i—A. Yes. Q. Would 
"you have to make any change in the patterns to 
"produce "E"?—A. No. Only with the slit. The 
"balance of the pattern would not be altered. Q: 
"Just tell us what you would do with the slit, what 
"change would be needed?—A. There is no Change 
"whatever. The pocket is merely moved forward, 
"that is, the pocket' at the corner of the' opening. 
"The seam in ex. "E" is run right up to the band. 
"Q. How would that affect the position of the poc- 
"ket ?—A. It would mean the advancing of the 
"pocket in front of the seam. Q. Why was it ad 
"vanced?—A. It is the same as used in shirt 
"sleeves." 

After stating the two needle machine could not be 
used in ' sewing the continuous' side facing on the 
seam on account of the thickness of the cloth at the 
bottom of the opening, he is further asked: 

• 
Q. As a practical cutter, taking the garment, 

"ex. "D", could you alter the position of the slit 
"so that it would open off of and in advance of the 
"seam without making any change in your pattern, 
"except to move your pocket an inch or two neces- 

~ 
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"sary to bring it away from the seam?—A. Yes. 
"you can do that. . 

"Q. Now, Mr. Hepton, as a practical cutter, if 
"you carne to apply the continuous side piece on the 
"seam with a two-needle machine and found, as you 
"have stated that you would have too large a bulk 
"of cloth, what would you do Y--A. I would have to 
"do just as in ex. "E". I could not advance it back 
"on account of the seam being in the way of putting 
"the hand in the pocket. Q. Now, you did a few 
"moments ago, if I understand you correctly, refer 
"to the opening in the sleeve of a shirt. Does the 
"opening in the sleeve of a shirt bear any similarity 
"to the overall which we are now discussingY--A. 
"Nearly all shirts have the continuous band opening 
"on the sleeve. Q. Just explain how you cut the 
"sleeve of a shirt that has the continous band on the 
"seamy—A. As a rule it is moved similar to ex. 
" "E." The opening in the sleeve is moved from 
"the seam to wherever you care to put it, so as to 
"bring the opening on a line with the little finger. 
"Just as on ex. "F"." 

"Q. What is the objection to the piece coming 
"where the opening is y—A. It is on account of the 
"two-needle operation on this continuous band on 
"the opening. Q. by could not the two-needle 
"operation be used on the continuous side piece on 
"the opening if the piece inserted came in at the 
"same place Y—A. Because the material is too bulky. 
"The continous side piece is fed through folders 
"and a seam would interfere with the flow of the 
"material through the folder." 

From this, perhaps over-lengthy, extract, it ap-
pears clearly that there was nothing new, when the 
patentee applied for his patent in the operation of 
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band on the vent or anykind of opening in. à gar- ' NORTHgR1.. P 	g 	g 	SHIRT Co.  
ment.  That the same process or operation had long CLARK. 

been in use in the manufacture of such garmentsas Reasons for 
Judgment. 

shirts, and that what the patentee, a person as fam. 
iliar with the manufacturing of shirts as. with over- 
alls, has done was only to adopt without invention 
the old contrivance of a similar nature in the  manu- 
'facture of overalls. The adaptation of an old func- 
Lion or contrivance to a new purpose is not invention 
—there - is no sùb ject matter when no ingenuity of 
invention has been exercised. Terrell, p. 38. 

The same contrivance has also been in use for a 
number of years in the sewing of a placket on• the 
front part of a shirt; and it is contended by -wit- 
nesses it was also used in a petticoat, and this slit 
in advance of the seam also appears. in some of the 
American patents filed Of record and more especi- 
ally in ex: "V4."  

The case of Abell v. McPherson,' abundantly con= 
firms my views concerning the present patent. The 
head note in that case reads as follows :. 

"The plaintiff 'had obtained a patent for an im- , 
"proyed gearing for driving the cylinder of thresh- 

ing machines ; and the gearing was a considerable 
"improvement ; but, it appearing that the same 
"gearing had been previously used for other ma- 
"chines, though no one had before applied it to a 
"threshing machine—it was held (affirming" the de- 

cree of the Court below) that the novelty was not 
"sufficient under the statute to sustain a patent." 

And using.the very words of Mowat, V.-C., in the 
conclusion of his judgment, it must be said that the 
use of the slit, etc., in an overall, similar to that one 

1 17 Gr. 28, 18 Gr. ,437: 
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on a shirt "is thus an old and well-known contriv-
ance, applied to an analagous purpose (on an over-

"all instead of a shirt) and the settled rule is that 
"such an application cannot be patented." 

Again, in the case of Harwood v. G.N.R. Co.' it 
was held that : 

"A slight difference in the mode of application is 
"not sufficient, nor will it be sufficient to take a well-
"known mechanical contrivance and apply it to . a 
"subject to which it has not been hitherto applied." 

The transfer of a known thing from one use to 
another, or to an analagous use, is not a good 
ground for a patent. See also Bush v. Fox,' and 
Brook v. Aston.' 

The saving of labour and expense, and the pro-
duction of a new and useful result cannot alone sup-
port a patent ; there must be some "invention" was 
held in Waterous y. Bishop.' 

And in the present case the conflicting evidence 
on the question of cost of manufacture could not be 
satisfactorily used in support of the patent. It 
would under the evidence be practically impossible 
to ascertain which mode of manufacturing cost 
more. The placing of known contrivances to a use • 
that is new, but analagous to the uses to .which they 
had been previously put, without overcoming any 
fresh difficulty, is no invention. Re Mertens' Pat-
ent; 5  Layland v. Boldy & Sons.' 

"There is no patentable invention where the pecu-
"liar structure necessarily resulted from the fact 

~ 11 H.L. Cas. 654, 11 E.R. 1488. 
2  9 Ex. 651. 
3  8 El. & B1. 478, 120 E.R. 178. 
4  20 U.C.C.P. 29. 
5  31 R.P.C. 373. 
s 30 R.P.C. 548. 
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"that _the patentee wanted to combine certain ,old 	1917..  
"elements and a 	skilled in the art would NORTHERN person SHIRT CO. 

`naturally group the elements in the way the pat- . CLARK. 
"• entee adopted": Eagle Lock Co. v. Corbin Cabinet Beasons for 

Judgment. 
Lock Co.' 

"And there is no invention in applying to the 
"making of undershirts a peculiar stitch and 
"method of putting together already well. known in 
"the making of cardigan jackets": Dalby v. Lynes.2 

See also Wisner y: Coulthard; S  Carter y. Hamil-
ton;¢ Nicholas on Patents, p. 23; Saxbÿ v. Glouces- 

• ter; 6  Riekmann v. Thierry;" Penn v. Biddy; 7  and 
Kemp v. Chown.' 

And in Blake v. San Francisco,' Wood, J., deliv-• 
ering the opinion of the Court, says : 

"It is settled, says Gray, J., that the application of 
"an old process, or machine, to a similar or analag-
"ous subject, with no change in the manner of ap- 

plication, and no result substantially distinct in its 
"nature, will not sustain a patent; even if the new 
"form of result has not been before contemplated." 

I have had the advantage in the course of the 
trial, at the request." and in company of counsel for 
both parties, of visiting the plaintiff's factory, and 
seeing and viewing the one needle machines, and 
two needle sewing, machine and folders in question, 
and to witness the process' of manufacturing the 
principal parts of overalls in question in this case. 

164 F.R.. 789. 
2 64 F.R. 376. 
3 22 Can. S.C.R. 178. 
4 23 Can. S.C.R. 172. 
b 7 Q.B.D. 306. 
614 R.P:C. i05, 114 ànd 116. 

7 L.R. 2 Ch. App. 127. 
8 7 Can. 'Ex. 306. 
9 113 U.S.R. 682. 
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1917 	Does not, in the result, the problem of this patent 
NORTHERN resume itself in manufacturing two-seam overalls SHIRT CO. 

	

CLARK. 	with a continous band, or side facing, sewn, with a 
among for double needle machine, on a slit in advance of the 
Judgment. 

seam? 
Two-seam overalls are old. The continuous band 

or side facing in an overall—one-seam and two-seam 
overalls is not new, nor is it claimed by this patent. 

• The sewing of the continuous band with a two needle 
machine is an operation which might properly be the 
subject of a claim by the inventor of the sewing ma-
chine, but not, as far as I can see, by the one using 
the machine. Then there remains the slit in advance 
of the seam; but the slit in advance of the seam has 
been anticipated in shirts and other garments—
though no one, so far as the evidence discloses, had 
applied it to an overall—and following the case of 
Abell v. McPherson, supra, I am of the opinion that 
the novelty of using it on an overall did not evolve 
invention or ingenuity of invention and is not suf-
ficient under the statute to sustain the patent. What 
the defendant did was to apply a well-known con- . 
trivance to an analagous purpose—to an overall in-
stead of to a shirt. Why then should, at this stage of 
the art, the public be deprived, by monopoly founded 
on unmeritorious grounds, of a device or contrivance 
well known in the past, and for which none ever 
dreamt of asking a patent, and which, again repeat-
ing myself, any housewife or person of ordinary 
skill and knowledge of the subject would have read-
ily solved. 

The patent is made up of a group of well-known 
old devices-and contrivances, the result of which had 
long been anticipated on analagous garments, and 
discloses no invention. No new result is obtained 
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. from the patent, save perhaps the display of a func- 	1s17 

tion in an overall which was in existence in other NORTHERN 
SHIRT CO. 

garments before and was thus anticipated. 	 CLARK. 

The mere carrying forward or the extended ap- Beaune for 
Judgment. 

plication of the . original thought—the slit in advance • 
of the seam—from a shirt to an overall, doing sub-. 
stantially the same thing in the same manner by 
substantially the same means even Nv,ith better re-
sults, is not such invention as will sustain. a ,pa-
tent. The patent does' not possess any element • of _ 
invention. It does not involve, in any sense, a crea-
tive work of inventive faculty, which the patent 
laws are intended to encourage and reward. Hinks . 
v. Safety Lighting Co.;1  Smithy. Nichols.' 
• The patent, read with the disclaimer, disentangled. 
and freed from the redundancy and repetitions of 
the specifications and claims, appears to me to be 
invalid for want of subject-matter, exercise of in-
ventive faculties or ingenuity of invention; there-
for the action is maintained with costs, the patent 
is declared void and of no effect and the counter-
claim is dismissed with costs. 

Judgment for plaintiff. 
1 4 Ch. D. 607. 
'221 Wall. 118. 

1 
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IN THE MATTER OF THE PETITION OF RIGHT OF 

June 26. 
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THE GULF PULP & PAPER COMPANY, A BODY 

CORPORATE, 

SUPPLIANTS, 

AND 

HIS MAJESTY THE KING 	RESPONDENT. 

Contract—Hire of horses—Military officer—Liability of Crown. 

A contract for the hire of horses entered into by an officer of the 
Crown's military forces acting under the authority of the command-
ing officer is binding upon the Crown. 

PETITION OF RIGHT to recover for the loss of 
horses hired by a military officer. 

Tried before the Honourable Mr. Justice Audette, 
at Quebec, June 21, 1917. 

A Fitzpatrick, K.C., for suppliant. 
G. F. Gibsone, K.C., for respondent. 

AUDETTE, J. (June 26, 1917) delivered judgment. 

The suppliants, by their petition of right, seek 
to recover the sum of $850 for the hire of a team of 
horses, damages, and for the loss of the horses. 

In the month of August, 1914, after the declara-
tion of war by Germany, Sergeant-Major Moisan, of 
the 7th Field Ambulance, came to the suppliants' 
office and hired a heavy team of horses, which was 
delivered at the Drill Hall to said Sergeant-Major 
at 8 o'clock, on the evening of August 21st, 1914, by 
witness  Paquet,  who received from the Sergeant-
Major the receipt for the same, Exhibit No. 1. 
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After taking delivery of the team, witness  Paquet 	1917  

helped the Sergeant-Major to at once hitch the & pÂ cô. 
horses on an ambulance waggon to go down to Beau- THE K,NG.  
mont,  to the Martiniere Battery, where Captain Reasons for 

Judgment.  
Delage,  who was in charge, was stationed. The Cap-
tain saw the horses several times, and he says they 
wëre the 4 best horses they had. 

Without entering into full 'details, it will perhaps - 
be sufficient to say that when the rent for, the hiring 
of these horses was sought, they could not be found 
and'they seem to have disappeared. 

The name and description of these horses, as well 
as the name of their owners, are not on an official 
list, which was long after prepared, as best it. could 

' be done, because Major Lagueux said, ,although;he 
repeatedly asked for information with 'respect to 
the horses from Major Wright, who had been in co'

of a section of the 7th Division at Levis be- 
fore him, he never could get an answer. 

Some horses, to the knowledge' of 'Major Lagueux, 
were omitted from this official list. This list is more 
or less reliable. 

However, I must find that this team of horses was 
actually delivered, 'on behalf of the suppliants, to 
Sergeant-Major Moisan, who on that same evening 
had them hitched to a military ambulance waggon. 
The horses were actually delivered and accepted, as' 
attested by the receipt. Sergeant-Major Moisan 
went to the front either in August or September, 
1914, and is now in France. 
•. The evidence further disclosed that the Com-
manding Officer, in presence of Captain  Delage,  au-
thorized Sergeant-Major Moisan to procure the 
necessary horses for the use of the 7th Ambulance 
Division. 
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1917 
	War at that time had been declared. Sergeant- 

GULF PULP Major Moisan was in active service actingunder &PAPER CO,
V. 

) 
THE KING. the authority of his Commanding Officer. It is there- 

Reasons for fore obvious that it must be taken he had then the 
Judgment. 

proper authority to hire these horses, and, more-
over, that the Crown, through him, took delivery 
of the same. 

If, as is contended, these horses were afterward 
converted to the use of someone else, the suppliants 
herein have nothing to do with it. After delivery 
it was not the suppliants' duty to see that the horses 
were not stolen. They were delivered to the Crown. 

If the Crown did not get much benefit out of the 
horses, it is not the suppliants' fault. The Queen v. 
Henderson.1  The horses had been hired in the regu-
lar manner, no other provision having been made 
for procuring them. They have been delivered and 
used by the Crown, and therefore the Crown must 
be taken to have ratified what in this respect its 
officers and agents had done. Henderson v. The 
Queen.2  

The Crown has paid no rent to the suppliants and 
the horses have apparently been lost—they are 
therefore entitled to recover for the breach of the 
contract under the decision of the case of the Wind-
sor & Annapolis Ry. Co. v. The Queen.' 

I am not satisfied with the evidence respecting 
damages, but I think the suppliant should get the 
value of these two horses, which I hereby fix at the 
sum of $450. In lieu of their rent and damages, 
there will be interest upon this sum from August 
21st, 1914, the date of the delivery of the team to the 

1  28 Can. S.C.R. 433. 
2  6 Can. Ex. 48. 
8  11 App.  Cas.  607. 
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Crown. Johnson v. The Queen;' Henderson v. The 
Queen;2  Wood v. The . Queen;3  and Hall v. The 
Queen .4  

Therefore,' judgment will be entered declaring 
that the suppliants are entitled to recover from the 
respondent the sum of $450, with interest thereon at 
5 per cent. per annum, from August 21st, 1914, and 
costs. 

• Judgment for suppliant. 

Solicitors for suppliant: Fitzpatrick,'  Dupré  c~ 
Gagnon. 

Solicitors for respondent: Gibsone Dobell. 

1 8 Can. Ex. 360. 
2  6 Can, Ex. 39; 28 Can. S.C.R. 425. 
3  7 Can. S.C.R. 634, 639. 
4  3 Can. Ex. 373,, 
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1917 
GULF PULP 

& PAPER Co. 
V. 

THE KING. 

Reasons for 
Judgment. 
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1916 IN THE MATTER OF THE PETITION OF RIGHT OF 
l{ay 19. 

GEDEON BEAULIEU  e 	 SUPPLIANT, 

LND  

HIS MAJESTY THE KING 	RESPONDENT. 

Contract Extra work—Certificate of engineer. 
There can be no recovery for extra work performed in connec-

tion with a contract entered into with the Crown, in the absence of 
an authorization and certificate of the chief engineer required by the 
stipulations of the contract. The Court, under sec. 48 of the Ex-
chequer Court Act, is bound to adjudicate upon the claim in accord-
ance with the stipulations. 

PETITION OF RIGHT to recover for extra work. 

Tried before the Honourable Mr. Justice Audette, 
at Quebec, April 14, May 10, 1915. 

P. J. Jolicoeur, for tsuppliant. 
V. de Billy, for respondent. 

AUDETTE, J. (May 19, 1915) delivered judgment. 

The suppliant brought his petition of right to re-
cover the sum of $3,718.50 for alleged extra works 
executed in connection with his contract between 
himself and the Crown, bearing date December 11th, 
1895, and filed of record as Exhibit No. 2,—including 
also in that amount the sum of $30 as a balance still 
due under the said contract and a further sum of 
$500 he would have realized in profit had the engi-
neer allowed him to build the wall in question. herein 
2 feet higher, namely, of 9 feet instead of 7 feet, as 
called for by the contract and specifications. 
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. This contract is for the lump sum of $4,480. The 	1915 
 

contractor acknowledges having received •  thé  full. ' BAUVLIEV 

amount of the contract price, less $30, which, how- THE KING. 

Reasons for 
ever, his counsel at trial abandoned, . but which . be- Judgment. 

comes of no effect, as will be hereafter shown. 
From the evidence at trial the suppliant would ap-

pear to have been paid, in , satisfaction of the said 

	

contract, in four several cheques to his order from 	f 
thè Department of Finance, the sum of $4,450. 
. The final certificate of the chief engineer certifies 

that the suppliant is entitled to recover in full satis-
faction of the works executed under his contract, to-
gether with authorized extras, the full sum of `$4,966. 
This sum is ,made up as follows : 

The sum of 	 $4,480.00 
amount of the contract, with the sum of. „ ' 276.00.  
for two culverts, duly authorized by the  

• chief engineer, together with the further 
sum .of 	' . 	 210.00 

for three hundred yards 'of extra 'filling, 
making in all the sum of, 	 $4,966.00 

The total amount of the sum covered by , 
the chief engineer's certificate- has, been 
paid in the following manner, viz 	$4,450.00, 

direct to the suppliant in the manner above 
mentioned, together with sum of... .... -. 516.00 , 

for labour performed in connection with 
the said contract, pursuant to clause " 22 
thereof, after giving due. notice, which is 
admitted by the suppliant in his evidence : 

making in all the sum of 	 $4,966.00 

Under the several clauses of the contract entered 
into the suppliant at bar, as a condition precedent 
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1915 	to his recovery, must have a certificate from the 
v.

BEAULIEU chief engineer, and for any extra work authority 
THE KING. from the same officer estimating further the value 
J Ju

easo
dgment. of such work. The final certificate is only for the 

said sum of $4,966, .and in the absence of the certi-
ficate for any further amount, the suppliant must 
fail. Cases of this kind have come before this Court. 
for adjudication so very often that it is thought un-
necessary to cite here a long chain of decisions estab-
lishing  thé  principle . involved in the present case, 
which principle indeed has been dealt with and con-
sidered both by the Supreme Court of Canada and 
by the Judicial Committee of His Majesty's Privy 
Council. 

Furthermore, under sec. 48 of the Exchequer 
Court Act, it is enacted that, "in adjudicating upon 
"any claim arising out of any contract in writing 
"the Court shall decide in accordance with the stipu-

lations in such contract and shall not allow corn-
' "pensation to any claimant on the ground that he 

"expended a larger sum of money in the perform-
ance of his contract than the amount stipulated for 

"therein." 
The suppliant is not entitled to any portion of the 

relief sought by his petition of right herein. 

Action dismissed. 

Solicitor for suppliant : P. J. Jolicoeur. 

Solicitors for respondent : Bernier, Bernier  ce.  de 
Billy. 
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IN THE MATTER OF THE PETITION OF RIGHT OF 

• ZEPHIRIN GAGNON, 
SUPPLIANT, 

AND 

HIS MAJESTY THE KING, 

RESPONDENT. 

Railways—Negligence—Employees' Relief Fund—Validity of con-
tract--Estoppel. _. 

The agreement of an employee of the Intercolonial Railway, as a 
condition to his employment, to become a member of the temporary 
employees' relief and insurance association, and under its constitution 
and by-laws to accept its benefits in lieu of all claims for personal. 
injury, is perfectly valid and may lie set up as a complete bar to his 
action against the Crown for injuries sustained in the course of em-
ployment; by accepting the benefits he will be estopped from setting 
up any claim inconsistent with the rules and regulations. 

PETITION OF RIGHT to recover damages for 
personal injuries to an employee cif the Intercolonial 
Railway. 

Tried before the Honourable Mr. Justice Audette, 
at Quebec, November 5 and 6, 1917. 

Armand Lavergne, for suppliant. 
P. J. Jolicoeur, for respondent. 

AUDETTE, J& (November 22, 1917) delivered judg-
ment. 

The suppliant, by his petition of right, seeks. to 
recover damages in the sum of $10,521 for bodily 
injuries sustained by him and which he alleges re- 

1917 

Nov. 22. 
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1917 	suited from defective machinery, and the incom- 

	

GAGNON 	petence of the foremen and employees of the Inter- 
TILE KING. colonial Railway, a public work of Canada. 

Bensons for 
Judgment. 	On December 17, 1916, some short time after one 

o'clock in the afternoon, the suppliant was engaged, 
with other labourers, in the railway yard of the 
I.C.R. at Chaudiere, P. Q., in the work of lifting a 
turn-table with the aid of a derrick,—his work con-
sisting in placing blocks underneath the table as it 
was being raised. While engaged in this work the 
hooks, attached to the table, worked from the der-
rick, suddenly slipped from under the table; the lat-
ter fell, pinning the suppliant's right arm between 
the blocks and the table. For the purposes of this 
case, it is found unnecessary to go any more into the 
details of the accident and the causes which occa-
sioned it. The sole question involved in this case 
can be stated without reciting the details of fact 
which have given rise to the litigation. It, will be 
sufficient to state that as a result of the accident 
herein the suppliant's right arm was amputated 
three inches below the elbow joint, about 8 to 10 
inches of the arm being removed. 

To this claim for damages the Crown, inter alia, 
sets up the plea that the suppliant being a member 
of the I.C.R. Employees' Relief and Insurance As-
sociation, it was relieved by the rules and regula-
tions of that association and by the suppliant's 
agreement on becoming a member thereof, of all 
liability for the claim now made. 

At the time the suppliant entered the employ of 
the T.C.R. he was given (Exhibit C 2) a booklet in-
tituled "Intercolonial and Prince Edward Island 
"Railways Employees' Relief and Insurance Asso- 
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"ciation.—Rules for the guidance of members of the 	1917 

"Temporary Employees' Accident Fund." 	GAGNON v. 
Having been given this book, containing the rules THE KING. 

 
s 

of this insurance association, for the temporary em- Rea  
Judonsgmenft.

or 

ployees of the T.C.R., he signed a document or agree-  
ment  in the form of Exhibit B, whereby.  he acknowl- 
edged having, received the booklet in question and 
consented himself to be bound by it, as 'a condition 
to his employment, and to abide by the rules and, 
regulations of the association. 

Furthermore, the suppliant, at different dates 
subsequent to the accident, and in compliance' with 
the rules and regulations of the insurance associà-  
tiQn, was paid and received a certain weekly sick 
allowance during a period of 26 weeks, for which he 
duly gave receipts, as appears by Exhibit F. 

The receipts for .these "sick allowances" contain 
the following words : "As full of all claims against 
"said association on account of injury to arm... . 
"in accordance' with constitution, rules: and regula- 
"tions." These last words cannot be read other-
wise than as being a full confirmation' of that part 
of the original contract of service, Exhibit B., 

The rules and regulations' of the 'association con-
tain the following provisions : 

"The object of the Temporary Employees' Acci- 
dent Fund shall be to provide relief to its members 

"while they are suffering from bodily injury, and 
"in case of death by accident, to provide a sum ,of 
"money for the benefit of the family or relatives of 
"deceased_ members ; all payments being made sub- 

ject to the constitution, rules and regulations of 
"the Intercolonial and Prince Edward Island Rail-
"ways Employees' Relief and Insurance Associa- 
"tion from time to time in force." 	 i 
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"Rule 3. In consideration of the contribution of 
"the Railway Department to the Association, the 
"constitution, rules and regulations, and future 
"amendments thereto, shall be .  subject.  to the ap- 

proval of the Chief Superintendent and the Rail- 
way Department shall be relieved of all claims for 

"compensation for injury or death of any member." 
Having said so much, it becomes unnecessary to 

express any opinion as to whether or not the sup-
pliant's claim could have been sustained on the 
ground of negligence. The agreement (Exhibit B) 
entered into by the suppliant, whereby he became a 
member of the insurance society and consented to be 
bound by its rules, was a part of a contract of ser-
vice which it was competent for him to enter into. 
And this contract is an answer and a bar to this 
action, for the restrictive rules are such as an in-
surance society might reasonably make for the pro-
tection of their funds, and the contract as a whole 
was to a large extent for the benefit of the suppliant 
and binding upon him. Clement v. London South- 

• Western Ry. Co.' 
Such contract of service is perfectly valid and is 

not against public policy, Griffiths v. Earl of Dud-
ley,2  and in the absence of any legislation to the con-
trary,—as with respect to the Quebec Workmen's 
Compensation Act,' any arrangement made before 
or after the accident would seem perfectly valid. 
Sachet, Legislation  sur les  Accidents du Travail, 
Vol. 2, pp. 209 et seq. 

The present case is in no way affected by the de-
cision in the case Saindon v. The King,' and Miller 

1 L.R. 2, Q.B.D. 482. 
2  L.R. 9 Q.B.D. 357. 
3 9 Edw. VII., c. 66, s. 19; Art. 7339, R.S. Q. 1909. 
4 15 Can. Ex. 305. 

1917 

GAGNON 
V. 

THE KING.  

Besson"  for 
Judgment. 
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v. Grand Trunk.1  because in those two cases the 	1917

question at issue was with respect to a permanent GAGvNON 

employee where the moneys and compensation due. THE KING. 

Reasons for 
him, under the rules ,and regulations of the insur- Ju

adgment.  
ance  company, were not taken from the funds to--
ward which the'Government or the Crown were con- 
tributing.. It is otherwise in the case of a temporary . 
employee, and I regret to come to the conclusion, 
following the decision in Conrod v. The King,' that 
the suppliant's claim is absolutely barred by the 
condition of his engagement with the I. C. Rÿ. 

Furthermore, the suppliant having accepted the 
weekly sick allowance and given the' receipt there-
for in the manner above mentioned, he "is estopped 
"from setting up any claim inconsistent with those 
"rules and regulations, and, therefore;  precluded 
"from maintaining this action. "• Per Sir _ Charles 
Fitzpatrick.—Conrod v. The King, suprq.3  

Therefore the suppliant  Vis  not entitled to the relief 
sought by his petition of right. 

Action dismissed. 

Solicitor for suppliant ; Armand Lavergne. 	V  

Solicitor for respondent : P. J. Jolicoeur. 

1  [ 19061 A.C. 187. • 
2  49 Can. S.C.R. 577. 
3  p. 581-582. 
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1917  IN THE MATTER OF THE PETITION OF THE HONOUR- 
Jan. 24. 	ABLE JOSEPH DOHERTY, His . MAJESTY'S 

ATTORNEY-GENERAL OF CANADA, 

AND 

IN THE MATTER OF THE PURCHASE BY HIS MAJESTY OF 
THE QUEBEC &  SAGUENAY  RAILWAY; 
THE QUEBEC,  MONTMORENCY  & CHAR-
LEVOIX RAILWAY, AND THE LOTBINIERE 
AND MEGANTIC RAILWAY. 

Railways—Acquisition by Government-6 and 7 Geo. V., ch. 22—
"Subsidies"---"Actual cost" Interest and charges on bonds. 
The Court was required to fix the value of certain railways to be 

acquired by the Crown under the provisions of 6 and 7 Geo. V., eh. 22. 
By see. 2 of such statute it was provided that the consideration to be 
paid for each of the said railways should be the value as determined 
by the Exchequer Court of Canada, "said value to be the actual cost 
of the said railways, Less subsidies and less depreciation, but not to 
exceed four million, three hundred and forty-nine thousand dollars, 
exclusive of outstanding bonded indebtedness, which is to be assumed 
by the Government, but not to exceed in all two million, five hundred 
thousand dollars." 

Held, that the word "subsidies" in the above section did not re-
late only to those granted by the Dominion Government, but extended 
to' any subsidies granted by the Provincial Government to the rail-
ways in question. 

2. The Court, in finding the "actual cost", ought not to proceed 
as if the matter were an accounting between the directors of the 
railways and the shareholders. The duty of the Court was to ascer-
tain the value of the railways as between vendor and purchaser, and 
that value must be taken to be the actual cost of the railways, less 
subsidies and less depreciation. 

3. Interest on bonds issued by the company and moneys paid on 
the flotation of bonds during the period of construction of the rail-
ways could not be included in "actual cost" as the term was used in 
the statute. 

A CTION to determine the value of railways ac-
quired by the Crown. 
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Tried before the Honourable 1Vlr. Justice Cassels, • 1917  

at Ottawa, December 11, 14, 15, 20, 27, 28, 1916. 	G N RNAL OF 
' 	 CANADA 

A. Bernier, K.C., F. E. Meredith, K.C., and E. E. QUEASE DC  &  
SAGUENAY  R. 

Fairweather, for Crown. 	 co 
Reasans tot' 
Judgment. 

CASSELS, J. (January 24, 1917) delivered judg-
ment. 

Since the conclusion of the hearing of these cases 
I have carefully perused the evidence and exhibits 
produced before me, and have also considered the 
'questions to be determined. I think as the questions' 
to be determined depend to such an extent upon the 
construction to be placed upon the statute as to the 
method by which the amounts payable are • to be 
ascertained, and as the differences are so large be-
tween the method of• valuation claimed by the rail-
way companies and the views I entertain, it may be 
better before any further evidence is taken; that an 
appeal,. if such is proposed (assuming the right of 
appeal exists), should be taken to the supreme 
Court, in order that I may' be set right, if I have 
taken an erroneous view. 

I may say that I have given the matter a great 
deal of thought, and I must express my thanks to 
the counsel for all parties for the great assistance 
they have afforded me. 

The statute pursuant to which the matters came 
before the. Exchequer Court of Canada is 'ch. 22, 6r7 
Geo. V., assented to on May 1.8th, 1916. This statute 
provides that the Governor-in-Council may author-
ize 

 
and ,empower the Minister of Railways and 

Canals to acquire, upon, such terms and conditions 
as the Governor-in-Council may approve, the rail- 

P. F. Casgrain, and Louis  Coté,  for railways. 



308 	 EXCHEQUER COURT REPORTS. [VOL. XVII. 

	

19 17 	ways described in the schedule hereto, together with 
GENE ENE RAL OF 

RNEY- such equipment, appurtenances and properties used 
CANADA 

	

AND 	in connection with such railways, as the Governor- 
QUEBEC SL  

SAGUENAY  R. in-Council may deem necessary for the operation 
Co. 

Reasons for thereof. 
Judgment. 

There are three railways mentioned in the sche-
dule : 

(a) The line of railway commonly known as the 
Quebec, Montmorency & Charlevoix Railway, 
extending from St. Paul Street, in the City of 
Quebec, to St. Joachim, a distance of about 
forty-three and one-fifth miles; 

(b) The Quebec & Saguenay Railway, extending 
from its junction with the Quebec, Montmor-
ency & Charlevoix Railway at St. Jacobin, in 
the County of Montmorency, to Nairn Falls, 
in the County of Charlevoix, a distance of 
about sixty-two and eight-tenths miles ; and 

(c) The Lotbinière & Megantic Railway, extend-
ing from Lyster, in the County of Megantic, to 
St. Jean Deschaillons, in the County of Lot-
binière, a distance of about thirty miles. 

The second section provides as follows : 

"2. The consideration to be paid for each of the 
"said railways and for any equipment, appurten- 

ances and properties that may be acquired as 
"aforesaid shall be the value thereof as determined 
"by the Exchequer Court of Canada; said value to 
"be the actual cost of said railways, less subsidies 
"and less depreciation, but not to exceed four mil-
"lion, three hundred and forty-nine thousand dol- 

lars, exclusive of outstanding bonded indebtedness 
"which is to be assumed by the Government, but not 
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"to exceedin all two million, five hundred thousand 
dollars. 	 ATTORNEY- 

GENERAL OF 
CANADA 

It is agreed by counsel for the railways and for QU8 AND 

ENAY R. 
the Crown, that the maximum consideration of 

SAGU
co• 

$4,394,000 ,and $2,500,000 is the maximum price to $ngântir 

be paid for the three railways. Pursuant to the 
statute, an agreement was entered into' between 'the • 
Crown and the Saguenay Company, the Quebec Rail- 
way, Light and Power Company, the. Lotbinière & 
Megantic Railway Company, and the Quebec Rail- 
way, Light, Heat and Power Company. The differ- 
ent railways are ,referred to throughout' the agree- 
ment: 1, as "'The Saguenay Company"; 2, "The 
Quebec Railway Company"; 3, "The Megantic Corn- , 
pàny"; and 4, "The Quebec Power Company." . 

The railway referred to as (a) in the schedule*  to 
the statute, and commonly known as the Quebec, 
Montmorency & Charlevoix Railway, is what' is re- 
ferred to as "The Quebec Railway Company," in. 
the agreement in question. The name was changed 
by statute. 

The agreement requires.  a separate valuation , for 
each of these three lines .of railway. By the agree- 
ment the Crown assumes bonds of $2,500,000 secured . 
by a trust mortgage. These bonds 'and the trust 
mortgage securing the- same in addition to being 
charge on the Quebec Railway Company, are also a 
charge on other railways, and properties not taken 
over by the Crown. By the  ternis  of the .agreement 
this bonded charge of . $2,500,000, while it is assumed 

• by the Crown, forms part of the purchase money 
payable by the Crown under the statute. If the 
value placed by the court on the Quebec Railway 
Company, known as the Quebec, Montmorency Si 



310 	EXCHEQUER COURT REPORTS. [VOL. XVII. 

1917 	Charlevoix Railway, exceeds the $2,500,000 only 
ATTORNEY- 
 ôF the excess over the $2,500,000 and the value so found 

CANADA 
AND 	is to be paid by the Crown, the $2,500,000 being 

SAQUEBEC
GUENA R. treated practically as a payment on account. If, on c0. 

Reasons for the other hand, the value placed upon the Quebec, 
Judgment. Montmorency & Charlevoix Railway is less than the 

$2,500,000, then the difference between the value as 
ascertained and the $2,500,000 is to be deducted from 
any sums that may be found due in respect of the 
other two railways. 

The agreement refers to it in the following lan-
guage: 

"It is understood and agreed by and between 
"all the parties hereto jointly and severally that 
"in case the Exchequer Court of Canada fixes the 
"value of the line of railway and other property 
"set out in schedule 'C' hereto at a sum less than 
"$2,500,000, the difference between the sum so 
"fixed and the sum of $2,500,000 shall be deducted 
"from the aggregate amount of the purchase 
"price to be paid for the lines of railway and other 
"properties set out in schedules 'B' and `D' • 
"hereto. 

"The intention of this agreement being that in 
"no event shall His Majesty be liable to pay for 
"the said three lines of railway and other proper-
"ties a greater amount than the value thereof as 
"fixed by the Exchequer Court, less the sum of 
"$2,500,000, the amount of the bonds to be assum- 

ed by His Majesty as aforesaid." 
There are other provisions in the agreement in 

question which it is unnecessary for me to refer to 
at the present time. There are provisions protect-
ing and guarding the Crown against any charges 
or incumbrances on the properties or any defect in 
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regard to the titles to the right of way, etc.,—the 	117 , 
intention of the' agreement _clearly beingthat His ArrORNEY- g 	 Y 	GENERAL OF 
Majesty shall 'receive an absolute and clear title to c" .„',,A DA 

QUEBEC & 
all the properties in question. 	 SAG NAY R. 

= On the. opening of the case, I suggested' that the Reasons for 
duties of the Exchequer Court did' not extend to an judgment. 

ascertainment of whether, the various railways had • 
good titles to the properties being transferred. 
These questions of title are questions provided for 
by the agreement, and it is {a matter for the Crown _ 
attorneÿs and counsel to be satisfied upon. The view' 
was assented to by the counsel for the railway corn- 
-panies, and for the Crown. The Court assumes that 
the railways are deeding the various properties with 
good title thereto, and the valuation is based on that 
supposition. 

The method of pro'ced'ure was one of considerable 
moment. I came to . the conclusion that the only 
practical way of arriving at a result would be to 
adopt the method adopted , in the arbitration in 
which I acted as 'counsel for the Canadian Pacific 
Railway Company, in regard to what was known: 
as the Onderdonk sections 'of the railway in British 
Columbia. The same course of procedure used 
to be ' adopted in _the administration •of . estates, 

.. in Ontario. The counsel, both for the railways 
and for the Crown, 'acquiesced in my view as 
td the course of • procedure to be adopted. . I 
therefore directed the railway companies to file 
and furnish to the Crown, accounts showing in de- 
tail what they claimed tô be the amount to which 
they were entitled under the agreement in question. 
I also directed that upon counsel for the Crown be- 

. ing furnished with these accounts they should inves- 
tigate them, and such items as they were prepared 
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to admit, should be admitted, and such items as they 
were not prepared to admit, would then become the 
subject of inquiry, and evidence could be adduced 
in respect thereof. I also directed that the Crown 
counsel should furnish to the counsel for the rail-
ways a statement of the amount which the Crown 
claimed should be set off for depreciation in respect 
of each of the three railways. Pursuant to these 
directions the railway companies by their counsel 
filed and served a complete and detailed account of 
their claim. 

Competent experts were employed by the Crown 
to make a minute examination of the three lines of 
railway, and to furnish in detail what they consid-
ered the proper amount to be deducted for depre-
ciation. A large amount of time was occupied by 
these gentlemen in making this inquiry. Subse-
quently the railway companies, by their counsel, 
accepted as correct the amounts as found by the ex-
perts of the Crown. The amounts of the deprecia-
tion to be offset against the value of the railways 
has therefore been settled. The figures I will deal 
with later. 

Another question of considerable importance is 
in regard to the offset referred to in the statute as 
subsidies. Before me it was conceded by counsel 
for the Crown that the only subsidies in contempla-
tion at the time of the statute were subsidies granted 
by the Dominion Government. This view is, in my 
judgment, untenable. I have to follow the statute. 
The statute says "less subsidies." There is nothing 
in the statute which would limit the meaning of the 
word "subsidies" to subsidies granted by the Do-
minion Government only. The word "subsidy" as 

1917 

ATTORNEY- 
GENERAL OF 

CANADA 
AND 

QUEBEC &  
SAGUENAY  R. 

Co. 

Reasons for 
Judgment. 
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defined in ,Webster's .'International Dictionary, page, 	19 17  

2070, is as follows: 	 ATTORNEY- 
GENERAL OF 

vantageous to the public,—a subvention." 

The manifest object of the statute is that any 
grants furnishd by the public towards the'cons'truc- 
tion of the railways should be deducted. If in point. 
of fact the statute and the agreement based upon , - 
the statute does not carry out what `the' parties in- 

" 	tended, the only course in my judgment, open to the 
parties is to have the statute amended. I must 

' take the statute, as I find it, and, according to my 
view, subsidies include not merely Dominion but 
Provincial as well. This construction is of impor-
tance as the Quebec subsidies amount to something 
in the neighbourhood of $440,000, which; according 
to the view I entertain, must 'be deducted from the 
value as . ascertained. Inglis v. Buttery.' In the 
Dominion Iron &.Steel Co. v. Dominion Coal Co.,' 
Judge Longley rejected, .evidence tendered as to 
the coinmunings preceding the agreement, and this 
view was upheld in the, Appellate Court in Nova 
Scotia, and also in the Privy Councils' And in a-late 
case, the City of Toronto v. Consumers' Gas Co.,' 
decided by the Privy Council, Lord Shaw, in deliv-
ering the judgment of the board, used the -following 
language, at p. 622: 

"It is now expedient to see what are the powers 
"relied upon by, the appellants as entitling them to 

1 L.R. 3 App.  Cas.  552. 	 ' 
2 43 N.S.R. 77. 
3 [ 19091 A.C. 806. 
4 30 D.L.R. 590, [19161 2 A.C. 618. 

"A grant of ' funds or property from a govern- CANADA 
AND 

• QUEBEC &  "ment  as of the state 'or municipal corporation to a  SAGUENAY  R. 
Co. 

"private .pers 	 E on or company to assist in the estab- easons for 

"lishment or support of an enterprise deemed ad- Judgment. 

<< 
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1 	"charge upon the Gas Company the cost necessarily 
ATTORNEY- "incurred by them of lowering the pipes of that GENERAL OF 

CA
AND
NADA 	company. One ground is thus stated by the learned 

QIIEBEC Ôi 	"trial ey R. 	judge, whose opinion i.s that the corporation co. 
Reaapna for 

" `has the paramount duty of providing for the 
Judgment. "health of the citizens, with reference to the con-

struction of sewers on their streets, and that the 
"defendants have only the right to use the streets 
"for their own benefit, subject to the paramount 
"authority.' Certain decisions of courts in the 
United States reports in support of this doctrine of 
paramount right are quoted. 

"Their Lordships are of opinion that there is no 
"such doctrine of paramount right in the abstract, 
"and that, unless legislative authority, affirming it, 
"to the effect of displacing the rights acquired under 
"statute as above described by the respondents, ap- 

pears from the language of the statute-book, such 
"displacement 'or withdrawal of rights is not sane-
"tioned by law. In this, as in similar cases, the 
"rights of all parties stand to be measured by the 
"Acts of the Legislature dealing therewith; it is not 
"permissible to have any preferential interpreta-
"tion or adjustment of rights flowing from statute; 
"all parties are upon an equal footing in regard to 
"such interpretation and adjustment; the question 
"simply is—what do the Acts provide?" 

I come now to the consideration of the accounts 
as filed by the railways. I will deal first with that re-
lating to the Montmorency Division. The heading 
is as follows : 

"Statement showing amounts expended yearly on 
"capital account, Montmorency Division, from the 
"date of the organization, viz., July, 1899, to the 
"30th June, 1916." 
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The first item is dated July 1st,,1898--"Road and 	1917 
 

"Equipment, Real Estate and Buildins, etc. Mont- e:, 	ATTORNEY- 
GENERAL OF 

"morency Division, $2,038,149.40." 	 CANADA 
AND 

This starting ° point is assumed .by the railways to s ÛN Ÿ R. 
have been the cost of construction up to that date.. 	

cO. 

At the date in question, namely, July 1st, 1898, ac JudRea for 
udgmmee  nt.  

cording to Colonel Wurtelé, the road had been con-
structed as far as St.' Anne's. The mileage of this 
road was. about 21 miles; and it may be that they-  
were running a mile or two beyond. Even if it 
were granted, that 22 miles instead of 21. miles ôf 
the railway had been ,constructed at that date, the 
cost would be in the neighbourhood of $92,500 a 
mile. .Colonel Wurtele puts it about $100,000. It 
seems a high figure. It is stated by counsel for the 
railway company that a certain portion of the right-
of-way beyond St. Anne's had been procured. This 
may or may not be so. The proof before me is lack-
ing on this point. Here there is a distinct differ-
ence between the views put forward by the counsel 
for the railway company and the counsel for the 
Crown. The counsel for the railway company con-
tend that what the Court has to do, is to find the 
cost as "it . it were an accounting between the direct-
ors of the railway and its sliareholdea's ; and that 
this amount being shown by the books of. the côm- 
pany as the amount expended at that date, should 

• therefore be accepted as the cost. Numerous wit-
nesses 

 
were called, gentlemen of good standing—

accountants from Montreal--who gave evidence as to 
the custom in regard to the charging up of interest, 
etc., to capital, account. 

When I deal with the case of the Saguenay Rail- 
way, the absurdity of this contention put forward 
on the part of the railway company will be apparent. 
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1917 

ATTORNEY-
GENERAL OF 

CANADA 
AND 

QUEBEC &  
SAGUENAY  R. 

Co. 

Reasons for 
Judgment. 

The directors of a company might have to pay fifty 
per cent. commission for obtaining a loan -of a mil-
lion dollars. It would undoubtedly be quite right 
as between themselves and their shareholders to 
charge this fifty per cent. in their accounts. So also 
they might delay construction for a period of say 20 
years, in the meanwhile paying interest on this 
bonded indebtedness. As between the directors and 
their shareholders, as a matter of book-keeping, it 
may be quite reasonable to charge up every item of 
expenditure. But the case before me is of a differ-
ent character. I am not dealing with the accounts 
as between the shareholders and their directors. 
What I have to ascertain is the value as between the 
vendor and the purchaser, and that value must be 
the actual cost of the railways, less subsidies and 
less depreciation. 

The railway company contend that owing to the 
fact of the books kept by Mr. Beemer being destroy-
ed, there is no other proof available. There is no 
suggestion that there was any intention of destroy-
ing these books with the view of preventing enquiry. 
Colonel Wurtele's evidence is to the effect that he 
was the executor of Mr. Beemer, that it turned out .  
that Mr. Beemer's estate was insolvent. Ile ad-
vised the heirs and next ,of kin to relinquish all claim 
to the estate. The books were retained by him for 
several years, and as he considered them of no value 
and they were occupying space required, he de-
stroyed them. This may render it more difficult to 
arrive at the value. I suggested at the trial that it 
did pot seem to me so impossible as counsel seemed 
to think. Two or three times I pointed out to them 
that it would be easy to have competent valuators 
go over this line of railway from Quebec to Ste. 
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Anne, and to value in detail the present railway. Of 	1917
.  

course it would not be by any means conclusive. c NE ôF 
'The present values would probably be considerably cA DA 
higher than when the road was originally construct- see R. 
ed. 	Under the agreement with the Crown, made Be 

Co.

Co's for 

pursuant to the statute., a good title has to be made 'arise  nt.  

to the right-of-way, and I would imagine . that the 
title deeds conveying this right-of-way would show 
the price paid. 

By the trust deed which was executed on June 
11th, 1898, entered into after the passing of the sta- 
tute, ch. 59, 58-59 Vic., dealing with the application 
of the proceeds of the stock and the bonds, it is pro 
vided that out of the proceeds' of -the bonds, the 
trustees shall pay off and redeem the present in- 
terim bonds, the whole as set forth in Schedule "A" • , 
to the deed; and also to pay the floating debt de- 
tailed in Schedule "-B." 

Now it is admitted that these two items of, 
$500,000 referred to in Schedule .`` A," and also the 
item of $794,869.58 floating liabilities, comprise part 
of this item of $2,038,149.40. Crown counsel in their 
statement were, of opinion that these two' items of 
$500,000 and $794,869.58 should be taken as the cost 
up to that date, namely, July 1st,' 188. I do not 
agree with that contention. I fail to see how it can 
be assumed without further proof that' the proceeds 
of these interim bonds, namely, $500,000, went into- 
the construction, of the railway. , They may or may 
not.' That is a question of proof. ' The bonds were 
held by the various' parties, shown on.. page 15, as 
Schedule "A." They were held as collateral sect, 
rity by the various parties. What the nature. of'thf,  
debts due, to these various parties is ,I would have 
thought susceptible of proof—at all 'events, before 
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1917 	such an item can be allowed, further inquiry will 
GBNEAAL of be necessary, and so with regard to the liabilities. 

	

CAA 	Unquestionably a considerable portion of them never 
QUEBEC &  

SAGUENAY  R. went into the railway. Colonel Wurtele states as co. 
Seasons for follows : 
Judgment. "Q. A  lot of these items on their face do not ap-

"pear to be items that went into the construction 
"of the road, how is that r—A. They may have 
"gone into the operation of the road, we were 
"operating the railway." 

It would be impossible to accept Colonel Wur-
tele's evidence as proving the fact that these two 
particular items went into the construction of the 
railway. Other evidence would be required before 
I would be willing to accept those two sums of 
$500,000 and $794,689.58 as having been expended in 
the construction of this 21 miles of railway. 

I have to determine the value of the railways, the 
actual cost of them,—and construing the statute, as 
I think it must be construed, I would be unable, upon 
the evidence at present before me, to come to the 
conclusion that this item of two million odd dollars 
should be taken as being the actual cost of the rail-
way to that date. 

I -do not think, as I have stated before, that I am 
concerned with the manner in which, as between the 
directors and their shareholders, the company kept 
their books. What I have to ascertain, as well as I 
can, is the meaning of the words "actual cost and 
value" is. 

I pointed out during the progress of the trial the 
course which I thought might be followed. My re-
marks will be found at page 102, and the following 
pages, of the transcript of the evidence. 
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is $149,947, which would be under $14,000 a mile,--.-
and while of course the main railway, 'previously 
built, may not: have been built at that low figure, the 
contrast between the two figures, namely, $92,500> a 
mile and the $14,000 a mile, is striking. 

There seems to be little controversy as to the ex-
penditure after July 1st, 1898. - At present it is un-
necessary for me to deal with the ,expenditure be-
tween that time: and November, 1916. It can be 
taken up later on. 	 4 

After careful examination the drown is willing
concede the main part of this expenditure. There 

are one or two items objected . to, not of very much 
moment, .and I think the evidence adduced has satin- 
fled Crown counsel that these items should be al- • 
lowed. ' However, it will be a matter for later con-
sideration. 

LOTBINIERE & MEGANTIC RAILWAY. 
n 

. Dealing with the Megantic Railway, the amount 
involved in this railway is comparatively speaking 
not very large, but I think that further proof of a • 
similar nature to that suggested in regard to the 
Montmorency Railway should be forthcoming. The 
.only evidence given is that "of Mr. Robbins; ' the 
manager of the railway, and it is a mere surmise. 
He may or may not be correct when he states that 
it would probably cost about '$11,000 a (mile. I 
think, however, some evidence by outside witnesses-
qualified to, speak should be forthcoming. 

	

I may call the attention of counsel to the fact, that 	1917  

in the trust .deed, Schedule "D," at page 19,there ATTORNEY. GENERAL OF 
~ 	 I.ANA~A 

	

is the estimate of cost of constructing certain eaten- 	AND 
sions. The total is. 11 miles, and the total estimate se:NEAY R. 

Co. . 

Reasons for 
Judgment. 
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' 1917 	 THE  SAGUENAY  RAILWAY. 
ATTORNEY- 

GENERAL OF 
	Mr. Matthews, the manager of the railway, was 

Qu 	& 	called as a witness. He states that the construction  
SAGUENAY  R. 

ca. 	of the Quebec & Saguenay Railway was started in 

i Judgment.
easansfor April or May, 1911. Previous to that he believes 

exploration surveys had been made. He points out 
that the main construction on this road stopped 
some time about September, 1912, but certain small 
constructions were continued for quite a while. • He 

• also states that as a matter of fact, on what is known 
as the branch spur line, from Murray Bay Wharf to 
Nairn Falls, very considerable work was done in 
1915. That branch is 7.6 miles in length, he thinks. 
He goes on further and explains that this spur line 
was constructed for the purpose of handling pulp 
from a pulp-mill situate at Nairn's Falls. Refer-
ring to the main construction, he states as follows : 

"Q. You say that it was financial trouble that 
"stopped your---A. Financial trouble which stopped 

us." 
"Q. How long has it been stopped—ever since 7—

"A. Yes. 
"Q. Since 19127—A. September or October, 

"1912." 
No further work was done, with the exception of 

repairing cribwork on the spur line, but on the main 
part of the line, from St. Joachim to Murray Bay, 
nothing has been done since October, 1912, and the 
work had to be stopped on account of the lack of 
money. 

It is well to bear this fact in mind when we come 
to consider the claim made by and on behalf of the 
Saguenay Railway. There appears to have been 
two flotations of bonds, and to float these bonds a 
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discount had to be allowed of $833,600. There were :1917 

fees paid, according to the statement in connection ATTORNEY- 
CsENEAAL OF 

with the listing of the bond issue amounting to CA AND
NADA 

$63,465.09. Counsel on behalf of the Crown object- SQUAY R. 

ed to these items. 
Reasons for 

It would also appear that in making up their. Judgment. 

' claim of $5,543,260.89, there is an item charged of 
interest on the bond,issue of $1,012,950. This item 
is also objected to, by counsel for the Crown. I 
think the objection taken by Crown counsel is well 
founded. I am of opinion that this item of $1,012,-  
950 interest, payable, right up to 1917, is not a charge 
that can be allowed under the terms of the statute. 
The work of construction, as I have pointed' out, 
With the exception of that small spur, line, so to 
speak, from Murray Bay to Nairn Falls, stopped in 
October, 1912, and has never been gone on with, 'so 
far as the company is concerned. While, âs I have 
stated before, as between the directors and share-
holders it may be right to put in all items of cost, I 
do riot think that as between the vendor and the pur-
chaser,' having regard to the wording of the statute, 
they are proper sums to .be allowed. The statute, as' 
I have ;pointed out, is precise and, to my mind,  un:  
ambiguous. 	 - 

The consideration to be paid 'is the value of the . 
railways, the said value to be the actual cost of the 
said railways, less subsidies and less depreciation. 

I cannot . bring my mind to the concluson that it 
was ever in contemplation that the, actual cost should 
be what is represented on the books of the company 	' 
as the outlay as between 'the directors and share= 
holders of the company. Some meaning must be 
given to ,the word "actual." ' The word "actual,." 
according to Black's Law Dictionary, at page 28, 
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means "Real; substantial; existing presently in act; 
"having a valid objective existence as opposed to 
"that which is merely theoretical or possible." 

"Actual cost" excludes interest on money borrow-
ed. Re Old Colony Railroad Company.' 

"Actual cost" méans real cost as distinguished 
amongst other things from "estimated cost". 
Lanesborough v. County Commissioners,2  or from 
market price which may include matters which do 
not enter into the real cost. Alfonso v. United 
States;3  United States'v. 26 Cases of Rubber Boots.4  

"The word `cost' is of limited significance, much 
narrower than `damages'." Massachusetts Cen-
tral R.R. v. Boston  ce  Clinton R.R.5  

In Re Lexington c& West Cambridge R.R. v. Fitz-
burg R.R.e the term "actual cost" of running trains 
was held not to include interest on cars and to mean 
money actually paid out. 

Story, J., in construing a revenue Act in United 
States v. Sixteen Packages of Goods' says : 

"It is apparent that the terms `actual cost," `real 
"cost' and `prime cost,' used in these sections are 
"phrases of equivalent import, and mean the true 
"and real price paid for the goods upon a genuine 
"bona fide `purchase'." 

In Re Mayor and Aldermen of Newton,' the Su-
preme Court of Massachusetts construed the term 
"total actual cost of the operations" used by cer-
tain railroad commissioners in a report made under 

1  185 Mass. 160. 
2 6 Met. 329. 
3  2 Story, C.C. 421. 
4  1 Cliff, 580. 
s 121 Mass. 124. 
6 9 Gray 226. 
7  2 Mason, Rep. 48 at 53. 
8 (1897) 172 Mass. 5. 
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statute in that behalf.' The railroad corporation 	1917 

claimed to be allowed the cost of a new station ATTORNEY- 
O 7 GENIERAL F 

new rails outside the area in question, and other mat- CAL",;"  AND 

g 	
Qi7EBEC Y 

tern,. representing; an investment return upon the s"c F
âT
R. co. 

moneys expended. The Court said: "In construing Reasms for 
"the statute, regard is to be had to the nature of Judgment. 

"the subject matter, the various interests, public 
and private, which are to be affected." 

The Court further said: 
"If the railroad corporaton is entitled to an in-
vestment return upon the .portion of its road out-

"side the commissioners' lines, that was used' in 
'transporting the material, we do not see iwhy it is 
"not entitled to a like return upon that :,portion 
"which was within the commissioners' lines, and 
"also upon the capital invested in locomotives, cars, 
"etc. But we think that by the words `actual cost' 
"it was intended to exclude` anything in the nature 
"of a profit, or return upon the investment 	 
"The object of the provision was . . . to exclude' 
"in the • accounting between them any profit, and 
' "everything except What fairly might be reckoned 
, "as a part of the real cost of the alterations; and 
"it appears like a contradiction of terms to speak 
"of an advance upon the actual cost âs constituting 
"a part of that cost. 	. . Though in a sense 
"the return on capital which. one would have re-. 
"ceived for work done may be said to be a part of 
"the cost, we do not think that in ordinary usage 
"the term' of 'real cost,' or `actual cost,' includes 
`a return upon the capital invested. "After allow-
ing all the actual -expenses of doing the work, that 

"se.ems to us more in the nature of profit than of 
"cost." , 
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1917 	 In the case of Richards v. Bussell,' the Supreme 
CCATTOR

A
N
L
EY-

OP Court of Washington Territory, in construing a ANT.".;
CANADA 

	

AND 	statute which used the words, "the actual cost of 
QUEBEC & 

SAAGUBNAY R. "filling in, etc.", limited the term "actual cost" as Co. 
Reasons for follows: "The word `cost' as used in this section 
Judgment. < 'manifestly means cost to the contractor aside from 

"any profit 'to him." 
Reference again may be had to the above case 

Re Old' Colony Railroad2 : "Unless `actual cost' and 
" `expense' are to be taken as equivalent in mean-
"ing to the expression, full compensation for any 
"and all expenses in whatever form they may be 
"sustained, which is a construction that in view of 
"the language used and the general purpose of the 
"Act for the abolition of grade crossings cannot be 
"adopted, it must be held that these words have the 
"limited definition given to them by the statute, and 
"cannot be extended to include the claim of the 
"petitioners." 

In the case of Lynch v. Union Trust,' the Court 
said in construing a statute : 

"When Congress employed the expressions 'act-
" `ual value' and `clear value' it very evidently in-

tended to convey the idea of definite or certain 
"value—something in no sense speculative." 

The case of National Telephone Co. v. Postmas-
ter-General4  came before the Railway and Canals 
Commission in England,—Lawrence, J., Mr. Gat-
horne-Hardy and Sir James Woodhouse constituting 
the tribunal which heard the case. There Lawrence, 
J., Mr. Gathorne-Hardy concurring," decided that the 
value of the plant of the National Telephone Co. 

,1 127 Pac. 198. 
2  185 Mass. 160 at 165. 
8 164 Fed. R. 161 at 167. 
4  29 T.L.R. 190. 
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taken over by the .. Postmaster,-General was to .be 	l  917  

arrived at bytaking' the cost of construction, less • ArroxxEY- g 	~ 	GENERAL OF 
depreciation, and that every expense which was cA

,
N

NDA  
• 

necessary to construct the plant was an element to SQvsg$c & 
AG côAY R. 

be considered, including in such expense (inter alia) Rea;:: for 

reasonable cost of obtaining , .subscriptions, agree- Judgment. 

ments which were in force at the date of the trans=  
fer,  and also the cost of raising capital necessary to 
construct the plant. Sir James Woodhouse. wrote a; 
vigorous dissenting opinion in which he reached the 	r 
same conclusion as the American courts in the cases 
I have collated above. He says at p. 196: "Those 
"expenses, forming the actual cost of constructon, 
"having been ascertained, represented  the value. 
"That value had then to be expressed and paid in 
"the current coin of the realm. How; or where, that 
"current coin was obtained, or what was paid for 
"obtaining it, had nothing in the world to ,do with 
"the value of the thing which was the subject mat-
"ter of the payment. If it were otherwise, the cost 
"of construction, and equally, the value of the thing 	, 
"constructed, would differ according to the finan- 
"cial standing of the person who constructed. . .. 
"It was, in fact, making the value of the thing con- 

structed vary with and be dependent on the finan- 
cial ability or credit of the constructor. .. 

"Again, the cost of raising capital was not the cost 
"in the sense that the vendor was saving any- 
"thing to the buyer, because the buyer had to raise 
"his capital when he came to pay for what he. ac- 

quired. He would develop this a little. The com 
"pang in this case said they incurred so much in 
"raising the money to pay for what they construct- 
"ed, and therefore the value must include that cost. 
`.`Let him assume that another company; instead of 
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"the Postmaster-General, was the purchaser of the 1917 

AND 
QUEBEC &  

SAGUENAY  R. "vendor company for raising its capital to pay for co. 
Reasons for "the structure. The value of the thing constructed 
Judgment. "stood in the books of the purchasing company 

"therefore with this £500,000 as part of it, for which 
"there was, in fact, no actual asset corresponding 
"to the item. Now the purchasing company must 
"also raise its capital to pay the vendor company 
"this price, and the cost of raising this money must, 
"in turn, equally become to it an element in the 
"value of the thing bought. Thus in the case of the 
"second company, precisely the same asset would 
"stand in its books enhanced in value by the amount 
"it spent on raising its capital, and they had only 
"to imagine a series of similar sales to perceive 
"what an enormous value this same original asset 
"would ultimately attain. 

"This point, again, could not be stated in better 
"or more convincing language than that used by the 
"learned Judge in answering Mr. Gill's contention, 
"at page 244, when he said: 'The buyer has to raise 
" 'his capital also.' According to that, you see, if 
"the cost of raising the capital is an element of 
"value in a plant, the second time the plant changes 
"hands there have been two costs of raising capital, 
"and so it would go on every time it changes hands. 
"The plant would be increasing in value by reason 
"of the cost of raising the capital necessary to  pur-
"chase it. That, in his opinion was the sound view, 
"and the only logical conclusion from the premises 
"underlying the company's contention. He had 
"heard no argument and could find none which dis- 

placed it. It was the view taken by the only ex- 

ATTORNEY- "undertaking, and that the purchase-price at cost GENERAL OF 
CANADA 	"included, say £500,000, as the amount paid by the 
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"perienced men of business who gave evidence about ' 1917  

"it, viz:, bySir William Peat, the eminent account- ATT eo- GexBeAt op 
"ant, and Sir George Gibb, who, they all knew as a CAANDA  

1"  railway  lawyer and manager, had had a very large sA UENAY R.  
oc 

 "professional experience in valuations: He did nOt p 	 p 	 Reasons for 
"she his way to regard this item as one which they Judgment. 

"could rightly include in'the value to be ascertained. 
"If, however, he was wrong in his opinion, he had 
"no objection to the amount of £247,189 which his 
"colleagues allowed, for it." _ 	 . 

An appeal was taken from the decision of .the 
Railway and Canal Commission in this case to the 
Court of Appeal, but it was settled.  between the 
parties before the appeal yeas called for hearing; 
and so we , have . not the advantage of a judgment 
of that court upon the question raised by' the tri-
bunal below. 

In Kirby & Stewart v. The King,' a case tried be-
fore me, I refused. to . allow the contractor interest 
which he had paid to the bank for moneys required 
for the purpose of the construction of the work. 
That case was " appealed to the Supreme . Court of 
Canada, and my ruling sustained. There is a dif- 
ference between that case and the present in this 	' 
respect; the claim there made was by the contractor,, 
-and he .had been allowed the usual côntractor's pro-
fits. The words of the reference, by the Order-in-
Council in that case, were that he was to be allowed 
the "actual and reasonable cost". 	. 

To my mind, to allow these charges for obtaining 
money .and the interest .for a period of years might 
make the matter almost' farcical. The railway might 
have laid dormant for .period of another 20 years, , 
meanwhile the interest on the bonds would have to 

1 Unreported. 
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be paid, amounting to 2 or 3 more million dollars, all 
of which, assuming the company paid the interest, 
would be charged up in their books to the share-
holders,—and if the argument put forward is cor-
rect in that case the Crown when paying what is 
defined by the statute to be the actual cost of the 
railways, would be paying some 3 million dollars 
odd for interest for which no value is given in re-
turn. 

The views of the various accountants seem to vary. 
Some of them apparently were rather shocked at 
the length to which their evidence would lead, and 
came to the conclusion that the interest could only 
be a proper charge during a reasonable period of 
construction. 

It will be easy when the case is concluded to arrive 
at the amount which in my judgment ought to be 
allowed. There will have to be deducted the allow-
ance for depreciation, which has been settled. There 
will also have to be deducted the amounts received 
from the Dominion and Provincial subsidies. These 
sums are not in dispute. . There will also have to be . 
deducted these items that I have just been referring 
to in connection with the Saguenay Railway, and 
any amounts that should be deducted from the 
Montmorency & Charlevoix Railway, and the Me-
gantic Railway on a proper valuation being proved. 

Judgment accordingly. 
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THE KING UPON THE . INFORMATION OF THE ,AT- 1914  

TORRNEY-GENERAL OF CANADA, 
	 May S0. . 

Plaintiff ; 
AND 

THE VANCOUVER LUMBER COMPANY, 

De f endânt: 

Public lands—Deadman's Island—Lease Authority of Minister. 
Deadman's Island, in the harbour of Vancouver, is, the property 

of the Crown in the right of the Dominion of Canada. An Order in 
Council authorizing the Minister of Militia and Defence to lease that, 
island for a term of years does not carry with it  thé  authority to 
vary its terms by providing for 'a right of perpetual renewal. in 
the absence of an Order-in-Council authorizing such variation, the 
action of the Minister in doing so is null and of no effect. 

A CTION to set aside a lease of Deadman's Island. 

Tried before the Honourable Mr. Justice Cassels, 
at Ottawa, May 27, 1914. 

,  Thé.  facts are stated in the reasons for judgment. 
E: L. Newcombe, K.C., and H. Côwan, K.C., .for 

• plaintiff. 
I. F. H ellmuth, .K.C., and R. S. Lennie, for de  

fendant.  
CASSELS, J., (May 30, 1914) delivered judgment. 

Deadman's Island, in the Harbour of Vancouver, 
is the property of ' the Crown, represented by the 
Dominion of Canada. At the time of the passage 
of the Confederation Act, it was owned by the. Crown 
represented by the Imperial. Government. . Subse-
quent to Confederation it was transferred to the". 
Dominion of Canada. 
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1914 	The facts relating to the title to this island are 
THE KING fully set out in the reports of the case of Attorney- ,. 

VANCOUe CVERo. General of British Columbia v. Ludgate &Attorney-Luatas 
. 	Reasons for General of the Dominion of Canada. The reasons 

Judgment. 
for judgment in that case are to be found reported 
in 8 B.C.R. p. 242 (at trial), 11 B.C.R. 258 (Court 
of Appeal, and [1906] A.C. 552 (Privy Council). 

An Order-in-Council was passed by Her Majesty's 
Privy Council of the Dominion of Canada, and was 
subsequently approved of by His Excellency the 
Governor-General of Canada. The Order-in-Coun-
cil is as follows: 

"P.C. 276. 
"Certified copy of a Report of the Committee of 

"the Privy Council approved by His Excellency 
"the Governor-General on the 16th February, 
"1899. 
"On a memorandum, dated 10th February, 
"1899, from the Minister of Militia and De-
"fence, recommending that authority be given 
"him to lease Deadman's Island, situated.  in 
"Coal Harbour, Burrard Inlet, British Col-
"umbia, to the Vancouver Lumber Company,'of 
"Vancouver City, British Columbia, for a term 

• "of twenty-five years, at 'an annual rental of 
"five hundred dollars. 
"The Committee submit the same for Your Ex-
" cellency's approval. 

" (Sgd.)  Rodolphe  Boudreau, 
"Clerk of the Privy Council." 

(Seal). 
Pursuant to this Order-in-Council, on February 

14th, 1899, a lease of this island, a copy of which is 
set out in the information and admitted by the de-
fendant, was executed by the then Minister of Mi- 
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litia and Defence; Sir Frederick Borden, purport- ' 19 14 

ing to lease 'to the defendant' companÿ the island in T 8 Krxc. 

question for a term of 25 years. It is open to ques- vexc°u"ER 

tion whether this lease is effective and whether, it $easonB for 
Judgment. 

'does not contain 'provisions in excess of the powers 
conferred by the Order-in-Council. 

The plaintiff in the action before me does not 
raise any question attacking 'the validity of this 
lease. On April. 14th, 1900, the then Minister of 
Militia and Defence, Sir Frederick Borden, purport- 
ed to vary the terms` of the lease of February 14th, 
1899, in very important particulars. Among other 
changes one amendment would provide for , a right- 
of perpetual renewal to the lessee instead of a lease 
for 25 years, as authorized.  

This information is filed to have it declared that 
the variation of the terms of the lease was unauthor- • 
ized and that the document in question signed by 
Sir 'Frederick Borden is null and of no effect. 

I am of the opinion that the contention of the 
Crown is well' founded. It has been proved before 
me that no Order-in-Council was passed authorizing 
such a .variation as that made by the subsequent • 
document dated April 14th, 1900. I expressed my 
view at the trial that the evidence of Mr. Macdonell 
taken on commission was almost wholly inadmis- 
sible and irrelevant, and that part of it reciting the 
statements of Sir Frederick Borden that an Order- 
in-Council had' been passed authorizing the execu- 
tion of this. document was wholly inadmissible to 
prove ' such fact. Sir Frederick Borden was not 
called as a witness. 

The plea of res judicata which I allowed the de-  
fendant  'to set up by amended defence in order not " 
to deprive it of any defence if a higher Court were 

• 
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1914 	to take a different view from that entertained by 
THE7KING. me, in my opinion hardly merits any consideration. 

	

VANCOUVER It lacks every essential element of a valid defence of 	J LUMBER CO. 

Reasons for res judicata. • 
Judgment. 

I think the plaintiff is entitled to judgment de-
claring that the document of April 14th, 1900, vary-
ing the terms of the lease of February 14th, 1899, 
is void and of no effect, and if the plaintiff so de-
sires it should be delivered up and cancelled. 

The defendant must pay the costs of the plaintiff 
in this action. 

Judgment for plainti ff.* 

Solicitor for plaintiff : E. L. Newcombe. 

Solicitors for defendant : Pringle, Thompson, 
Burgess cb  Coté.  

*Affirmed on appeal to Supreme Court or Canada, December 4th, 
1914. 
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IN THE MATTER OF THE PETITION OF RIGHT OF 

PIERRE EDOUARD EMILE BELANGER, 

• 1917 
rune 28. 

►SUPPLIANT, 
AND 

HIS MAJESTY. THE KING, 

RESPONDENT. 

Public Ianda—Beach—Harbour of Quebec—Validity of grant Ex-
pro priation—Compensation"—VaLue. 
The right to alienate part of the public domain by the King of 

France has s always been recognized even subsequent to the Edict of 
Moulins. A title to certain beach lots, in Quebec, founded on a grant 
from Louis XIV., is perfectly good and valid, and cannot be attacked 
by the Crown. Furthermore, such lands do not form part of the 
Harbour of Quebec. 

2. In estimating 'compensation for  thé  expropriation of land by 
the Crown, the . value of the property for expropriation purposes, . 
cannot be taken as a basis; the value of the property to the owner, 
not to  thé  party expropriating it, is to be considered. 

PETITION, OF RIGHT to recover compensation 
for the expropriation of land by the Crown. 

Tried before the Honourable Mr. Justice Audette,' 
at Quebec, September 13, 16, 1916; March 26, 27, 28, 
1917. 

G. G. Stuart, K.C., A. Marchand, K.C., and Alleyn  
Taschereau,  K.C., for suppliant. 

A. Bernier, K.C., and V. de Billy, for respondent. ' 

AUDETTE, J. (June 28, 1917) delivered judgment. 

The . suppliant, by his petition of right, seeks to 
recover the sum of $800,085.65, as compensation for 

!. 
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1917  •  the value of certain lands expropriated from him by 
B$LAv GER  the Crown, on January 13th, 1913, for the purposes 
TEE KING. of a public work of Canada, namely, for the con- 

Reasons for 
Judgment. struction, maintenance and repair of the Harbour 

of Quebec, and the improvement of navigation in 
the River St. Charles, at Quebec. 

The lands taken are composed of two different 
lots, to wit : Of part of lot 513, containing an area of 
295,652 square feet, and the whole of lot 560, con-
taining an area of 1,863,599 square feet, making a 
total of 2,159,251 square feet, for which the sup-
pliant claims $800,085.65, namely, 50e. a square 
foot for lot 513 and 35e. a square foot for lot 560. 

The Crown denies the suppliant's title and makes 
no offer in money by its statement in defence; but 
declares that, if the suppliant proves title, a reason-
able sum, ascertained under the provisions of the . 
Expropriation Act, should be paid him for the value 
of such land and damages. The respondent further 
contends, inter alia, that the original title from the 
Crown never transferred the property in question 
to the predecessor in title of the suppliant and that, 
the lands in question form still part of the public 
domain. Furthermore, the Crown avers by the 
statement of defence that these beach lots form part 
of the Quebec Harbour, and that as such they are 
vested in His Majesty in the right of the Dominion 
of Canada. 

Upon reading in the statement of defence, an alle-
gation contending that the lands in question formed 
part of the Crown lands of the Province of Quebec, 
I made an order directing that a copy of the plead-
ings herein be served upon the Attorney-General of 
the Province of Quebec, to allow him to intervene 
in the present case, if he saw fit. The pleadings 
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were served, and the Attorfiey-General of the Prov- . 1911. 
ince of Quebec did not intervene or ask to be added BELANGER 

V. 
THE RING. a  party .to  the  present proceedings.  

• Reaso for 
The original  titles  of concession of the lands .in Judgm

ns
ent. 

question go  back to  one of the  first  French  regimes  
of  our Colony.  

The  first title consists  hi  letters-patent  issued  on  
March 10th,  1626,  by'  Henri de  Levy,  Duc de Varita- 
dour, Lieutenant-General  de Sa Majeste le Roi de 
France au Gouvernement de Languedoc,' Vice-Roy 
de la Nouvelle France,  whereby  the f ollowing  piece  
of land,  called  Seigneurie de Notre Dame des Anges,  
was granted to  the ,  Jesuits, viz:  "La quantite' de 
"quatre lieues de terre tirant vers les montagnes 
"de l'ouest ou environ, scitues partye sur la riviere 
"St-Charles, partye sur;  le grand fleuve St-Laurent, 
"d'une part bornees de la.  riviere nomme Ste-Marie, 
"qui se decharge dans le susdid. grand fleuve de St- 

• "Laurent, et de l'autre part, en montant la riviere 
"St-Charles, du second' ruisseau qui est au-dessus 
"de la petite riviere 'dite communement Lairet, les- *. 
"quels ruisseaux et la dite petite riviere Lairet, se 
"perdent dans la dite riviere St-Charles: item. nous 
"leur avons donne et donnons comme une pointe de 
"terre avec tous les bois et prairies et toutes autres 
"choses contenues dans la dite pointe scittuee, 
"a-vis de la dite riviere Lairet, de l'autre cote de la 
"riviere St-Charles, montant vers les Peres Recol-
"lets d'un coste et de l'autre coute descendant dans 
"le grand fleuve."  

Subsequently thereto, by  an  Edict  of the King of 
France,  all  concessions made  were revoked, with  
the  object  of  transferring all such titles  in La Corn-
pagnie de la Nouvelle-France. On  January 15th,  
1637,  however,  la Compagnie de la Nouvelle-France 

~ 
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1917 	granted to the Jesuits the lands above described, 
BELANGER confirming thereby the first grant of the  Duc  of v. 
THE KING. Vantadour, including  "les bois, prés, lacs,  etc." 

Reasons for 
Judgment. 	In compliance with an  Ordonnance  of January 

12th, 1652, with respect to "la confection  d'un  pa-
"pier terrier  contenant  le denombrement des  terres 
"mouvantes, tant  en fief  qu'en roture,"  Monsieur 
de Lauzon,  conseiller ordinaire  du Roy en  ses con-
seils  d'Etat et  prive,  Gouverneur et Lieutenant-
General pour  sa  Majeste en la  Nouvelle-France,  
etendue du  fleuve St.-Laurent,  did on January 17th, 
1652, again grant and confirm the previous grants 
of the lands in question, "mesme  les  prez la  mer 
couvre  et decouvre a  chaque  maree." 

Then under a Royal  Édit  et  Ordonnance,  being an 
Arret du Conseil d 'etat du  Roi,  bearing date at St. 
Germain en-Laye,  May 12th, 1678, the King of 
France, Louis XIV., granted total  amortissement  of 
the lands referred to in the above grants, with the 
object of removing any doubt as to the title granted 

• the Jesuits by the Dùc de Vantadour, la  Compagnie  
de la  Nouvelle-France  and le  Sieur  de Lauzon. This 
deéd of  amortissement,  which was registered at Que-
bec, on the last day of October, 1679, also mentions 
in the descriptions of the lands,  "les  pres  que  la  mer 
couvre  et de  couvre  a  chaque  maree." 

Now, it is contended by the respondent that all 
of these grants did not divest the Crown of its own-
ership in these foreshores and beds of navigable 
rivers which form part of the public domain, and 
which cannot be alienated. And counsel at bar for 
the respondent rests his contention upon  l'Ordon-
nance  de Moulin, of February, 1566, by Charles IX., 
which is to be found in the  Recueil  d'edits at  Ordon-
nances Royaux,  by Neron et Girard, at p. 1999, 
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whereby it is forbidden to , alienate 'the public do- 	19 17.. 

main, except under the circumstances therein.  men- BELA:GER 

tioned, ,and the present -case does not come within THE KING. 

such exception. 	 Reason's for rudiment. 
There can be. doubt that this doctrine has been 

the basis and foundation of the old public law in 
. 	France. It was supported by the authors, and main-

tained by the courts down to the time 'of the Revo-
lution, when the law governing the public domain 
was subjected to material modification. However, 
the old doctrine was followed by the Code Napoleon, 
Art. 538, which afterward found its 'way in our Art. 
400, C.C. P.Q. This law, however, was necessarily 
subject to flexible modifications under the unlimited 
powers 'of the King. 	 ' 

Then it must be said that a number of Edits et  
Ordonnances  passed subsequent ..to the  Ordonnance  
de Moulins, were cited by Mr. Smith, of counsel for 
the suppliant, whereby parts of the public domain 
were allowed to be sold and alienated, and in some 
of these the grant goes so far as to say thatit there- 
by derogates to that effect, as much as need be, from - 
all the laws,  ordonnances  et  coutumes  to the con- 
trary. 

And this right to alienate part of the public ,do- 
main by the King of France has always been recog- 
nized by the courts of France, even subsequent to 
the Edit de Moulins.'  

Authorities  havez  also been cited. by the suppliant 
to the effect that this right has been recognized in 
France since the Revolution.2  

1  Merlin. Questions de droit. Vol. 7  Vo. Rivage  de la  mer.  Edits 
et  Ordonnances,  Vol. 3, p. 122. Pieces et documents  relatifs  a la 
Tenure  Seigneuriale,  Vol. IL, pp. 126, 128, 567. 

2  Sirey  (Perodique) 1841, I, p: 260.  Dalloz, Vo. Domaine  Public, ' 
29, 80.  Dalloz, Vo.  Organization Maritime, 751. 
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1917- 	And after the cession many laws were passed in 
BELANGER Canada recognizing the validity of the grants made 

O. 
THE KING. before 1760.1  

Reasons 
After the Revolution, the authors assert, that all 

these concessions became null under the provision 
of a law of l'Assembiee Nationale  Constituante  of 
1789, which abolished all these grants. These grants 
were then abolishd by a new law because they were 
considered good legal grants, until such new law 
would decide to the contrary. But all French legis-
lation of 1789, in fact all legislation since 1760, when 
Canada passed under the British flag, have no effect 
in Canada, not any more than the Code Napoleon 
has. 

It is, indeed, a somewhat strange proposition for 
the Crown to take in denying the power of the King 
of France at the time the grant was made. No one, 
says Mr. Migneault,2  would dream of contesting the 
original title of concessions and it is the ancientness 
of these titles which dispensed them from registra-
tion. 

However, to properly appreciate the grants in 
question, and more especially the last one, which 
covers them all, and is under the signature and seal 
of the great King Louis XIV., one must go back to 
that heroic period. It was the period of great and 
lofty politics, and when justice resided in the acts 
of the Prince, and where there was no other justice 
than the Prince's justice. The King at that time 
was all power. He could one day legislate by such 
Edit and  Ordonnance  as he saw fit, and the follow-
ing day he could, at his pleasure, derogate there- 
from by another Edit and  Ordonnance.  He was the 

1  47 Geo. III, eh. 12; 4 Geo. IV, ch. 17. 
2  Droit Civil Canadien, Vol. 9, p. 195. 
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source and foundation of power ; and, indeed, well 	1917  

he knew he was possessed of this absolute power, . sELA GE. 

when the famous words, said to have fallen from his THE KING. 

lips, were pronounced by him, "L'E, tat,  c'est  moi." Ir•uaceirer 
He did then mark,, as if with the engraver's tool, 
upon the table of the laws of France, the very char-
acter of his power. The monarchy existing in France. 

. in the 17th century was a royal monarchy and not a 
seignorial monarchy and the monarchs wielded sov-
ereign power, independent of  les  etats dè la nation.' 

Even if the will of the King  o f France, either by 
special grant or by. general edicts, did clash with the, 
edicts of his predecessors on the throne, there was no 
way to reproach him from a legal standpoint, whilst 
he might perhaps be criticized from a political. view. 
The King was the sovereign master of the kingdom " 
in an absolute and unlimited monarchy. Parliament 
during his reign even became nothing but a court of. 
justice losing its right of remonstrance. 

The Seignorial Court Created under 18 Vic., ch. 3, 
whose great weight and authority, to which ân al-
most authoritative sanction has been given by sta-
tute,-  commanding also the highest respect by reason 
of the composition of  thé  tribunal, have passed upon 
the very point in question, recognizing the validity 
of the seignorial titles from the King of France. 
Answering the 27th question submitted to them, that 
,court' answered it as follows, to.  wit : 

"3.  Quant aux droits  des Seigneurs  sur les- grever  . 
'"des  fleuves  et rivieres  navigables  ;  dans ceux  de  
"ces fleuves  et rivieres qui etaient  sujets  au flux et 
" `reflux de la  mer, ces droits, sur  l'espa'ce couvért et  
`découvert  par  les  màrees, resultaient  d'un  octroi 

"expres  dans leurs  titres; et, sans  un  tel octroi, 
i Furgole 10., 
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"s'etendaient jusqu'a la ligne de haute maree seule-
ment. 
"4. Les seigneurs avaient le droit de. percevoir 

"des profits des lods et ventes sur les mutations des 
"greves situees entre haute et basse maree sur le 
"fleuve St-Laurent, ou dans les autres rivieres 
"navigables, lors qu'ayant droit a ces greves par 
"leurs titres, ainsi qu'il a ete dit, ils les avaient 
"concedees, et ce, dans les meures cas, ou ces profits 
"seraient accrus sur d'autres ventes.  (See Seig-
"norial Court Decisions, p. 69a)." 

Then the Act of Commutation granted to the sup-
pliant or his predecessors in title, together with the 
receipts for the rents and seignorial dues, or of their 
commuted capital, have recognized his right of own-
ership and made his title  incommutable.  See 3 Geo. 
IV., ch. 110 (Imp.), secs. 31 & 32 Vic., ch. 42; and 
Revised Statutes P. Q. 1909, 7277, 7278, 7282. 

These lands which had been granted to the Jesuits 
and which still belonged to the Jesuits in 1800 were 
then confiscated by the British Crown. 

Then in 1838 the administration of the Jesuits 
Estates was confided to Commissioner Stewart, but 
this commissioner had nothing to do with the lands 
which had already left the hands of the Jesuits. 

Moreover, the Jesuits' Estates, under Art. 1587,. 
of the Revised Statutes, P.Q., 1909, have been de-
clared to be in the control of the Department of 
Lands and Forests. Therefore, the original title 
has been recognized, and all grants, deeds and titles. 
given by the department, or those acting under it, 
must be considered good and valid. 

See also Journals of the Legislative Assembly,. 
1824-25, Appendix "Y". 

1917 

BELANGER 
V. 

Tas KING. 

Bessons for  
Judgment.  
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Commissioner Stewart has granted and sold some' 1917 

of the land from the Jesuits' . E state to the Hotel= BELA
7
NGER 

Dieu, who in turn sold to the suppliant or his pre= -, THE KING.  

Reasons  fo  
decessor in title.. 	 +. 	Judgment. 

I hereby find, following the decision of the Seig- 
norial Court, and for the reasons above mentioned, 
that the original grant from Louis XIV., as well as 
the other three primordial grants, constitute a, good 
title with full force arid effect. And I further find • 
that all titles, deeds or grants made by Commission-: 
er Stewart, who was .invested with full power, are ' 
also good and effective titles, and more especially 
after the Crown has taken the rents and revenues 
derived from such grants, waiving ' thereby the 
formality of the deed. Peterson v. The Queen.' 	. 

Then with the object of removing all doubts; the 
Statute of 6 Geo. V., ch. 17, passed in 1916, with re- 
troactive effect, has ' positively declared that the 
Crown has the right and; power ' to alienate the beds 
and banks of navigàble rivers and lakes,. the bed of 
the sea, the sea-shore and land reclaimed from the . 
sea, comprised within the said territory' and form= 
ing part of the public domain. See also Commrs. 
Havre Quebec v. Turgeon and Attorney-General, 
P.Q.; decided- June 24th, 1910----Unreported.-  This., 
Act removes all doubt, if any could exist, and makes- 
it clear that all previous' grants, whatever may have 
been the system of government, are good and have. 
full force and effect. • 

Only a-few words need be said with respect to the 
contention that these lands formed part of, the Har- 
bour of Quebec, and thus became vested in His Maj- 
esty, as representing the Dominion of Canada. By 
sec. 2 of 22 Viet., ch. 32, an Act to provide. for the 

12 Can. Ex. 67. 

1 
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1917 

BELANGER 
V.  

TUE  KING. 

Reasons for 
Judgment. 

improvement and management of the Harbour of 
Quebec, the lands forming part of the Jesuits' Es-
tates are excluded from the harbour. By the same 
Act, the right of all the riparian proprietors are fur-
ther duly. saved and recognized. See also 62-63 Viet. 
ch. 34, sec. 6, sub-sec. A to sub-sec. 2 thereof, where-
by acquired rights are saved and acknowledged. 
Therefore the lands in question do not form part of 
the Harbour of Quebec. 

Having disposed of the two great objections rais-
ed against the suppliant's title, it becomes unneces-
sary to enter here into the long catena of title-deeds 
under which the suppliant claims. It will be suffi-
cient to find the suppliant has proven his title, and 
is entitled to recover the value of the land expro-
priated from him. 

COMPENSATION. 

Coming now to the question of compensation, a 
summary review of the evidence on the question of 
value becomes of interest. 

On behalf of the suppliant the following witnesses 
were heard upon the question of value : C. E.  Tas-
chereau,  Edmond Giroux, Joseph Collier, Malcolm 
J. Mooney and Eugene Lamontagne. 

C. E.  Taschereau.  This witness prefaces his val-
uâtion by citing a number of sales, at Limoilou, at 
figures ranging from 64 cents to $2.27, but of small 
building lots varying in size from 40 and 30 feet by 
60 feet. He also cites a number of other sales, most-
ly on terra firma, but with the exception of lot 514, 
these sales are more or less apposite. He relies, 
however, on the sale of lot 514, at 23 cents, to the 
Government in June, 1914. He further cites sales 
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on the Quebec side-  of the River St. Charles, and 	1917 • 

after stating that the lands in question may be, used `BELANGER 

for wharves, warehôuses, etc., he values, on January THE KING. 

13th, 1913, lot 513 at 35 cents and lot 560 at 30 cents  Jument=  
' a square foot, making a total slim of $662,557.90. 
Lot 560 is a' vacant lot, without wharf, upon which 
there was no commercial activity. Filling would be 
necessary on lot 513 before it could be used for 
building purposes. He considers that the public 
work now being constructed has enhanced the value • 
of this property ever since the works have been de-
cided.  

Edmond Giroux,,' between 1911 and 1912, held for 6 
months an option on lot 514,` at 221/2  cents, for the 
Canadian .Northern. However, the option was not 
exercised, and he says he would have recommended 
to renew it at 24 cents and at even. 30 cents. 

He values lots 513 and 560 in January, 1913, at 
25 to 30 cents a square foot. He contends that of.. 
lot , 513 about One-third or one-half is land and the 
balance foreshore ; and that of lot 560, one-third is 
land and two-thirds are covered by ordinary tides--- . 
but that in the usual monthly high-  tides 'the whble 
of lot 560 is covered by 'water: 

He places a value on the shore of  Honore  Lortie 
at one to one and a half cents, the price paid by Dus-
sault & 'Turgeon. 

Joseph Collier states that with the development 
of the.St. Charles River these lots 513 and 560 will 
acquire a great value. He considers the front part, 
the water front, of more value than the rear part 
of the-lot, and values lot 513, for 300 feet in depth 
from the water front, at 60 cents and the back at 25 
cents. Lot 560—the front part for 300 feet .at 45 
cents and the back or balance at 20 cents. That 
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1917 	would represent $597,600.00 for the two lots. He 
BELAvNGER

. 	took into consideration that the river would be dug, 
TILE KING. and that the depth of the river would be increased. 

Beasans for 
Judgment. 	Malcolm J. Mooney contends that the land in 

question would be useful for the development of 
wharves, shipping, pulp and iron industry, and 
values lot 513 at 40 cents a foot, and lot 560 at 30 
cents. 

Eugene Lamontagne states that this property • 
could be used for industrial purposes, lumber busi-
ness, mill and railway yard, and values lots 513 and 
560 at 30 and 35 cents a square foot. 

The suppliant has also produced a number of deeds. 
of sales of building lots by the Quebec Land Company, 
and witness Lefebvre was also heard in respect of 
the several options obtained in connection with lot 
No. 514, which was. finally bought by the Govern-
ment at 23 cents. It is true the Government did pur-
chase this lot 514, in June, 1914, at 23 cents a foot; 
but under such circumstances that that will take 
that transaction out of the ordinary course of busi 
ness, and prevent one using it as a criterion.. In-
deed, as will appear partly by the evidence of wit-
ness Lefebvre and by the case now pending on ap-
peal to the Supreme Court .of Canada from this. 
court, it having become known that 514 was re-
quired by the Crown, speculators got hold of it,----
option after option, linking into one another, and 
even under fictitious names, were executed, with the 
object of inflating the price of this lot 514. The 
Crown, through its officers under the circumstances, 
did not wish to allow the property to pass into other 
hands, went over to the owners, bought the property 
in face of this skein of options, and undertook to 
indemnify the owners in case-they would be troubled 
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by the parties to whom they had consented `these op- 	1917 

tions=as it will appear from the deed filed of record BELAN GER 

as Exhibit No.' 78. Visionary wealth at the expense , . THE KING•  

of the Crown was in that transaction seen, but not feenf  .` 
realized; but the Crown's hand was then forced and 
the property had to be bought at these high figures. 

The . suppliant, as will appear by hid testimonÿ 
and Exhibit "N," has paid the sum of $18,165.32 
for these two lots 513 and 560,—with still the sum 
of $4,200 Unpaid, as representing the capital of 4 
rent due the Community of the Hotel-Dieu. He has •r' 
received in revenues from `these two lots since the 
18th January, 1901, the sum of $1,224.25, of which 
$924.50 was from lot 560, but with $200 still out-
standing, and $299.75 from lot 513. The revenues 
from lot 560 were pasturage and from lot 513 from  
thé  rent of a small building, with no new erection or ' • 
improvement, and the taxes amounted to more. than 
the revenues. 

On behalf of the Crown, the following ' 'witnesses' 
were heard on the question of value : J. Arthur 
LaRue, Joseph G. Couture, H. Octave Roy, and Jos- 
•eph A. Dumontier: ' 	. • 	. 

J. Arthur LaRue says that\ to his knowledge lot 
560 was never 'made any use of for 20 to 25 years;' 
that it is not advantageous and has not muck value. 
He says lot 513 is of more value because it is smaller 
and of easier access. At the time of the expropria-
tion, these, properties had not much value, but for 
the purpose of public utility he values lot 513 at 16 
cents 'a square foot, and lot 560 at 10 cents a square 
foot. ' Of lot 560 about one-fifth is land, which he 
values at 30 cents a, square foot, -and the  balance, 
which is beach property, he values at 5 .cents. a'foot. , 
Of lot 513, one-third is solid ground, which he values 
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1917 at 35 cents, and the balance he values at 6 cents. He  
$$LANGEA  cites the Nesbitt sale on the 14th October, 1912, bei-  v.  
TUE 

 KING.  parts of lots 515, 546, and 594, with stone and brick 
eaeane for Judgment. buildings erected thereon, at 20 cents a foot, includ- 

ing buildings. In September, 1912, Lortie sold to 
Park St. Charles lot 586, fronting on Beauport road, 
at 81/2  cents. He mentioned a number of other sales, 
but the most apposite is the Nesbitt property. 

Lot 560 is entirely submerged in high tides. 
Joseph G. Couture values lot 513 at 9 to 10 cents 

and lot 560 at 10 cents. For a very long time these 
lands were idle and unoccupied. He says lot 513 
is not worth anything for building purposes. Prop-
erty divided into building lots has gone up, but not 
industrial properties. 

J. H. Octave Roy values 513 at 15 cents and 560 
at 10 cents. He sold the Nesbitt property, composed 
of between 150,000 to 160,000 feet, with stone build-
ing of two or three storeys, large building—com-
prising a large brick chimney for factory—and one 
other brick building, near the Beauport road, for 
$30,000. 

Joseph A. Dumontier values 513 at 15 to 18 cents 
and 560 at 10 to 15 cents,—citing the sale of Dus-
sault & Turgeon, of 29th February, 1909, for lots 
583 and 582, comprising a beach lot of 67  arpents—
Exhibit "L." 

From the evidence of witness Decary, the Super-
intendent Engineer of the Public Works Department 
for Quebec, it appears there are tides at Quebec of 
25 to 26 feet, and that a tide 18 feet will entirely 
submerge the two lots in question. The locks or 
dams are being built on 560. 

The lands in question were acquired by the sup-
pliant for the sum of $18,165.32, and were practi- 
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cally yielding no revenue, save the renting of one 1917 

house on lot 513,, and pasture on lot 560. These lots ` BEL?GER 

lie in the estuary of the River St. Charles, and. are ' THE RING' 

nothing but a stretch of muddy soil upon which, in i:Mentr 
the case of 560, some marine grass grows, upon 
which cattle may feed; but the land is entirely cov-
ered by water at high tide, and the lot has been 
practically idle and no use has been made of it for 
years and years. Wharves may be built upon the 
same, as wharves may be built in fields, but it -has. 
no access -to deep water, except to the height of the' 
water brought in by the tide. Lot No. 1513 is im-
practicable for building purposes. It is' a beach lot. 
Retaining walls and fillings 'would have to be resort-
ed to. _ Some of the witnesses contend that lot 560 . 
might be used as a railway yard. Is it, indeed, 
conceivable that a railway could afford to spend' 
thousands and thousands of dollars in building 
wharves for a railway' yard,. when other property 
is* available inland? Some of the' witnesses were 
candid enough to say they thought the property had 
very little value, but it might have value for public 
purposes and assessed it on that basis. In other 
words, that the property was of very little value ̀ to 
the owner, but might • be of some good value to a 
• party expropriating for "public purposes or for a 
scheme like the present works. However, it is now 
settled law' that in assessing compensation for prop-  
erty  taken under compulsory powers, it is not pro-
per to consider as part of the market value to the 
owner such value as the land taken may have to the . 
party 'expropriating when - viewed as an integral 
part ,of the proposed work or undertaking. But the 
proper basis for compensation is the amount for • 
which such land could have been sold, had the pres- 
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1917 ent scheme carried on by the Crown not been in 
BELAtNGER evidence, but with the possibility that the Crown or 

Seasons for 
Judgment. and carry on their scheme. And, in the present in- 

stance who, outside of the Crown, should undertake 
such colossal works? Cedars Rapids Co. y. Lacoste;1  
Sydney y. North-Eastern Ry. Co.' 

The scheme must be eliminated, notwithstanding 
works had been started, subject, however, to what 
has just been said. Fraser v. City of Fraserville.s 

When Parliament gives compulsory powers and 
provides that compensation shall be made to the 
person from whom property is taken, for the loss 
he sustains, it is intended that he shall be compen-
sated to the extent of his loss; and his loss shall be 
tested by what was the value of the property to him, 
not by what will be its value to the person acquiring 
it. 	St ebbing v. Metropolitan Board of Works.* 

The question is not what the party who takes the 
land will gain by taking it, but what the person from 
whom it is taken will lose by having it taken from 
him. Sydney v. North-Eastern Ry.5  

The policy of the Expropriation Act is to enable 
the court to compensate the owner; but not to penal-
ize or oppress the expropriating party. The Court 
must guard against fostering speculation in expro-
priation' matters, and must not encourage the mak-
ing of extravagant claims, and more especially must 
guard against being carried away by the subtle ar-
guments of real estate speculators or expert wit-
nesses and thus render the execution of public works 

116 D.L.R. 168, [1914] A.C. 569. 
2 [1914] 3 K.B. 629, 641. 
3  34 D.L.R. 211, [1917] A.C. 187. 
4 L.R. 6 Q.B. 42. 
5  [1914] 3 K.B. 629. 

THE KING. some company or person might obtain those powers 
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impossible or prohibitive. While the owner' must 	.1917 ' 

be amply compensated in that he is no poorer after ' BErAVGER 

the expropriation, it is no reason to charge the pub-, THE KING. 

lic exchequer with exorbitant compensation built dgmentr 

upon. imaginary or speculative basis. 
These remarks, I must confess, are provoked by 

the extravagant amount of the claim of the sup- ' 
•pliant, namely, the sum of $800,085.65, for a prop- 
erty which has cost him, a few years before, the sum 
of $18,165.37, as .above set forth,—and more espe- 
cially when, the property has been idle for years and 
years, and the public work in question herein is but 
the only thing which will . give it any value. But 
since the suppliant's property is required for the 
erection and building of this public work, he cannot 
derive any additional value to his property on its 
account, because if .the property is not taken, the 
public work will not be built. 	• 
. I need not here' repeat the observations 'made in 

the case of Raymond v. The King,' and 'in the case 
of The King v. Hearn,' in respect of the law which 
should govern in assessing compensation, but they 
equally apply in this càse. 

The transaction that presents, the most similarity 
to the present property is that of lot 583, which 

.changed hands at a very low,  figure only a few,years 
ago, as. shown by the evidence. And when assessing . 

. the compensation of such a large area of land, as in 
the present case, it• must be.  borne in mind that a 
lesser price should be paid than where a small piece . 
of land is expropriated;  " What similarity, indeed, 
could there be between the sale of this present prop- 	, 
erty compared to the sale of building lots of 60 by 

1  16 Can. Ex. 1, 29 D.L.R. 574. 
2 16 Can. Ex. 146 ,(Reversed in 55 Can. S.C.R. 562). 
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1917 	30 feet, upon which some of the witnesses have based 
BELANGER , their valuation? 
THE KING. 

Reasons for 	Under all the circumstances of the case I will 
Judgment. bracket the two lots together and will allow an aver-

age price of ten (10c.) cents a square foot for the 
same, making the total sum of $215,925.40; and in 
fixing such compensation, although remaining with-
in the evidence adduced, I feel I am perhaps allow-
ing too high an amount for a property composed of 
waste flats and beach entirely covered with water 
at high tides, which a few years ago cost in round 
figures $18,000 and which had been for years prac-
tically unproductive and has been a charge upon the 
owner, the taxes being larger than the revenues, and 
but for the public work in question would have very 
likely remained idle for years to come. While the 
owner cannot share in the benefits derived from the 
development of this public work, such development 
has given rise to a market bringing forth a pur-
chaser. And this compensation also appears to me 
too large when I consider the low figures at which 
the 67  arpents  of beach and flats on lot 583 were sold 
only a few years before the expropriation. 

In the days when the lumber trade was flourish-
ing at Quebec, the property would have been of some 
advantage, but since the disappearance of this in-
dustry there was no market for it. And had not the 
question of this public work been mooted, no such 
price could be paid, because there would have been 
no market at all for this class of property. 

To this sum of $215,925.10 will be added the usual 
10 per cent. for compulsory taking, the land having 
obviously been taken against the will of the owner, 
making in all the sum of $237,517.61. 
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Therefore, there will be_ judgment, as follows, to 	1 917 

wit : 	
BELANGER 

t7. 

1st. The lands expropriated herein are declared THE KING. 

Reasons  fo  
vested in the Crown as of January 13th, 1913. 	V Judgments 

2nd. The compensation for the land so taken and 
for all damages whatsoever, if any, resulting'from' 
the expropriation, is hereby fixed at the sum of • . 
$237,517.61, with interest thereon from January 
13th, 1913, to the date hereof. 

3rd. The suppliant is entitled to recover the said 
sum of $237,517.61,`  with interest as above mention-
ed, upon giving to the Crown a good and satisfac-
tory title free from all hypothecs, mortgages, ground 
rents and ,all incumbrances whatsover. Failing the 
suppliant to discharge the ground rents, the capital 
of the same may be discharged by the Crown out of 
the compensation moneys and the balance thereof 
paid over to the suppliant. 

4th. The suppliant is also entitled to the costs of ' 
the action. 

Judgment accordingly. 

Solicitors for suppliant: Pentland, . Stuart, Gravel  
ce  Thomson. 	' 

Solicitors for respondent.: Bernier, Bernier cb . 
de Billy. 
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1915 	IN THE MATTER OF THE PETITION OF RIGHT OF 
March 15. 

UBALD COURTRAI", 
SUPPLIANT, 

AND  

HIS MAJESTY THE KING, 

RESPONDENT. 

Negligence----Prescription—Public work—Vessel—Shore. 
The prescription for filing a petition of right is interrupted by 

the deposit of the petition with the Secretary of State. 
An injury to an employee of the Crown while taking  a Crown 

vessel on launch-ways owned and operated by a company on lands 
leased from the Crown, is not an injury happening  "on a public work" 
within the meaning of sec. 20 of the Exchequer Court Act, and is 
therefore not actionable against the Crown;  the mere fact of a chain 
breaking  is not prima facie negligence of the Crown. 

PETITION OF RIGHT to recover damages for 
personal injuries. 

Tried before the Honourable Mr. Justice Audette, 
at Three Rivers, Quebec, January 29, 1915. 

Bruno Marchand, for suppliant. 

Alfred Désy, for respondent. 

AUDETTE, J. (March 15, 1915) delivered judgment. 

The suppliant brought his petition of right to re-
cover a yearly rent of $312, or in the alternative, the 
lump sum of $3,000, for alleged damages arising out 
of bodily injury suffered by him while in the employ 
of the Dominion Government, on the shores of the 
St. Maurice River, in the Province of Quebec. 
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The accident happened on November 27th, 1912, \ 1   

and the petition of right was filed in this court on CotJRTEAu 

February 12th, 1914,—that is, more than one yeàr THE KING. 

Re 
of ter the accident, a delay within which the right of Judgmasonsent.!or 

action would be prescribed and extinguished under 
the laws of the Province of Quebec. However, it 
appears from the documentary evidence that the 
petition of right was, under the provision of 'sec. 4 
of the Petition of Right Act,' left with the Sécre 
tary of State on the 10th November, .1913 (See Ex-
hibit No. 1) . Following the numerous decisions 
upon this question in this Court, it is found that such 
deposit with the Secretary of State interrupted pre-
scription within the meaning of Art. 2224 C.C. P.Q. 

During the month of November, 1912, the Gov-
ernment District Engineer at Three Rivers instruct-
ed P. Hamel, the Captain of the Government Steam- 

' boat "The Montmorency," to take his vessel.ashore, 
in winter quarters, upon the launch-ways of the St. 
Maurice Lumber Company. These launch-ways be-
long-to the St. Maurice Lumber Company and have. 
been erected by ' them upon lands leased from the 
Government. Permission was obtained from the 
company , to haul the vessel upon the launch-ways, 
upon the condition that it should be.done at the cost 
of the Government and upon its (the latter) making 
all the necessary repairs for that purpose. 

A cross-beam was placed at the head of the launch- 
ways and a pulley was fastened to this beam by 
means of . a three-quarter inch chain. This chain , 
snapped in the course of the work of hauling  thé  
vessel, and striking the suppliant on the arm, caused 
a fracture of the same. It would appear, under the 
evidence, that the size of the chain was sufficient and 

1  R.S.C. 19.06, ch. 142. 
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1915 	was of the usual strength for that class of work, 
COURvTEAU and the resident engineer stated that all chains 
TEE KING. bought by the Government were tested chains. 

Reasons for 
Judgment. There is no satisfactory evidence of defect or weak- 

ness in the chain or to establish what caused it to 
break; nor is there anything to indicate that the of-
ficers or servants of the Crown had been negligent 
either in not providing a better or different chain 
or that they had any knowledge of any condition 
from which they could have known that it was other-
wise than safe and fit for the purposes for which it 
was used. Indeed, the mere fact of a chain breaking 
is not primâ facie evidence of negligence. Hanson 
v. Lancashire and Yorkshire R. Co.,1  and that same 
view is shared by Mr. Ruegg in the 8th Ed. of his 
work on the Employers' Liability and Workmen's 
Compensation Act. Haywood v. Hamilton Bridge 
Works Co.' 

There is no satisfactory evidence, apart from the 
mere breaking, that the chain was or appeared to be 
or was known to be weak or otherwise defective or 
insufficient or unfit for the purposes for which it 
was used,—there is not that additional evidence of 
defect in condition or of any negligence by the 
Crown's officer or servant which would so far sup-
port the suppliant's contention of actionable negli-
gence under the Act. There must have been a latent 
or hidden defect in the chain, which the accident 
itself, by exposing the inside of the metal, failed to 
disclose and which would still continue to baffle the 
scientist. 

At the time of the accident the Crown's officer 
offered the suppliant to be taken to a hospital to be 

1  (1872) 20 W.R. 297. 
2  7 O.W.N. 231. 

• 
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cared for by medical men. He refused s,nd went to 	1  
a bonesetter, with the result that the arm was not Coua EAU  
properly attended to. The doctor called and heard THE KING. 

as a witness' by the suppliant stated' that the re- Juent r 
duction of the wrist had been placed in a false posi- 
tion, 'and that if the limb had been properly treated 
it would not have been left in the position in, which. 
it was. Indeed, if one voluntarily submits himself y 
to unprofessional medical treatment, proper skilled 
treatment being available, and the results of the 
injury are aggravated by such unskilled or improper 
treatment, he is in any case only entitled to such 
damages as would, with proper treatment, have 
resulted from the injury, but not to damages re-
sulting from the improper treatment to' which he 
subjected himself.  Vinet  v. The King.' 

Now, , to succeed in an action for tort against the 
Crown, the suppliant must bring 'the facts of his . 
case within the provision of sec. 20 of the Exche-
quer Court Act, and that is, there must first bé a 
public work; secondly, an officer or servant of . the 
Crown whose duty it was to do a given thing; and 

. 	thirdly, that officer 'or servant must have been guilty , 
of a breach of such duty which` would amount to a 
negligence from which the accident resulted. 

In the present case the first requirement is'want-
ing. That is, the St. Maurice Lumber Company's 
launch-ways, upon which the Government vessel was 
being hauled, is not a public work, within the mean-
ing of any Act of the Parliament of Canada, or of 
any known decision of the Courts. See case of City 
of Quebec v. The Queen.' 

• 

19 Can. Ex. 352. 
2 3 Can. Ex. 164, and 24 Can. S.C.R. 420. 
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There will be judgment that the suppliant is not 
entitled to the relief sought by his petition of right. 

Action dismissed. 

Solicitor for suppliant: Bruno Marchand. 

Solicitors for respondent: Désy cê Langlois. 

356 

1915 

COIIIITEAV 
V. 

THE KING. 

Reasons for 
Judgment. 



1 	fi  

357 VOL. XVII.] _ EXCHEQUER COURT REPORTS. _ 

IN THE MATTER OF THE PETITION OF RIGHT OF 	 • 1917    

• March 17. 

ALEXANDER DUNNETT, 
SUPPLIANT, 

AND 

HIS MAJESTY THE KING, , 

RESPONDENT. 

Negligence Public work —Railways—Collision—Stalled automobile. 
The collision of a train with an automobile stalled on a level 

crossing of the Intercolonial Railway, occasioned by the delay of the 
engine driver to apply his brakes the moment he became aware of 1 .  
Othe  presence of ,  the motor upon the track, is an accident 'bn a, public • . 
work" and caused by the "negligence of an officer or servant If the 
Crown while acting within , the scope of his duties or employment 
upon, in or about the construction, maintenance or operation of the 
Intercolonial Railway", within the meaning of sec. 20 of the Ex-
chequer Court Act. 

PETITION OF RIGHT to recover damages for 
the destruction of suppliant's automobile by a train 
of the Intercolonial Railway. 

Tried before the Honourable Mr. Justice Audette, : 
at Quebec, February 5, 1917. 

C. D. White, K.C., and A. Galipeault, K.C., for 
suppliant. 

Alleyn  Taschereau,  K.C., for respondent. 

AUDETTE, J. (March ` 17, 1917) delivered judg-, •  
ment.  

The suppliant, by his petition of right, seeks to ' 
recover the sum of $1,590 as representing alleged 
damages to his.  automobile and effects in an accident 
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1917 	on a level crossing of the Intercolonial Railway, 
DUN NETT near Old Lake Road Station, in the Province of 
TIlE KING. Quebec. 

.Reasons for 
Judgment. 

	

	The accident happened under the following cir- 
cumstances. The suppliant and his friend, W. J. 
Bigelow, between 8 and 9 o'clock in the morning of 
September 30th, 1915, were returning by automo-
bile to their home in St. Johnsbury, Vermont, from 
a fishing excursion to the Scott Fish and Game Club. 
They left Riviere du Loup that morning for Levis, 
and having found they had. gone too far east, they 
retraced their way by a cross-road to get on the 
main road at another point, and came to the crossing 
in question some little distance from Old Lake Road 
Station, on the Intercolonial Railway, a few miles 
only from Riviere du Loup. The highway intersect-
ing the railway crossing at the locus in quo runs 
diagonally, but the way across the rails is directly 
at right angles. 

On approaching the crossing they were travelling 
upon an ordinary country road, with grass on the 
sides, and the road was slightly lower than the rail • - 
way track ; but they could see both ways for quite a 
.distance. They looked up and down the railway 
and there was no sign of any approaching train. 
When they came close to the rails they saw a hand-
car on the other side of the track, about eight feet 
from the rail, and it occupied about three-quarters 
of the travelled part of the road. On coming still 
closer a man stood up on their left hand side, threw 
up his hands, signalling to stop. He "occupied the 
`broad portion of the road between the hand-car 

"and the margin of the road." The suppliant ap-
plied his emergency brake, with the result that he 
suddenly stopped and stalled his car squarely on the 
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track, the front wheels of the car, just reaching the 	1917 

south rail, the car itself covering more than the DUNNETT 

track, the hind wheels being north of the north rail. THE KING. *b  eels 
Seeing there was space, on the grass, to pass. by J

oaudgonsent 
or
t. 

the hand-car to the left, the suppliant's companion 	' 
got off the car to crank. He had never cranked a. 
car before this trip, and it is always more , difficult' 
to crank a car after it has been stalled. He tried 
three or four times, and, failing to succeed, the sup-
pliant sprang out of the car to do it,-they did .not 
feel too secure in this position on the 'centre of the

•  

	

	.. 
track,—and as the suppliant stepped to the ground 
a train whistled. The suppliant says he thinks it 
was then at the whistling post, about a quarter of 
a mile away. All then started to push the car, but 
as there was no one in front to steer, the motor 
sheered and the left wheel of .the car, which was 
near the edge, left the planking and became stopped 
by the rail. Then it became difficult to move the 
car—the train was coming and they got away near 
the fence. 	 ' 

When. the train was about half way between -the 
whistling post and the crossing, witness Bigelow-- . 
stepped out about ten feet from the fence and sig-
nailed the engineer of the train to stop. So also did.  
witness .Giles. 

The whistling post in question is 1,386 feet from 
the crossing. Between the Old Lake Road Station 
and the crossing in question there is a slight curve,  . 
and witness Bigelow says lie saw the train pass that 
' station, then for a short time lost sight of it, and 
before it came tô the whistling post it was again 
in sight. By reference, to plan Exhibit "B," filed 

• by the Crown, it will be seen that from the crossing 
one can see t'o about 1,600 feet in the direction from 
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1917 	which the train was coming,—the line of vision being 
DUNNETT unobstructed, as specifically shown upon the plan, v. 
THE KING. and sworn to by the suppliant after actual measure- 

Reasons for  ment.  Judgment. 

The train was coming at a good speed when it 
struck the car and practically destroyed it, and some 
of the baggage in it was also damaged. 

This was a passenger-train of eight cars, engine 
and tender, and when it stopped, after the accident, 
the rear coach was right across the highway. 

Now, this is clearly an action sounding in tort and. 
such an action, apart from the statute, will not lie 
against the Crown. Therefore, the suppliant to  suc- 

. 	ceed must bring his case within the ambit of sections 
"c" or "f" of sec. 20 of the Exchequer Court Act. 

The accident happened on a public work, the In-
tercolonial Railway being by statute declared to 'be 
a public work of Canada. The only point to be 
decided is, whether or not the injury to the suppli-
ant's property was caused by the negligence of an 
officer or servant of the Crown while acting within 
the scope of his duties or employment upon, in or 
about the construction, maintenance or operation of 
the Intercolonial Railway. 

It must be found, as established by the evidence, 
that the automobile at the time of the accident was 
in good working order, and that had it not been for 
the signal to stop, the suppliant would not have stop-
ped his car right across a railway track, and that 
the machine did not stop of itself, as attested by the 
suppliant and his companion. 

Warren, an employee of the Crown, who was 
around at the time of the accident and who might 
have thrown some light upon the facts, was not 
heard as a witness. Giles swears he did not give 
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the signal in question, but his memory is not very, 1917 

reliable, especially when he states, of the suppliant DUNVETT 

and his companion, that one was sitting in the front THE KING. 

seat and the other at the back of the automobile. dgm ntr 

On this point he was contradicted by two witnesses. 
Then when he says that one person was still sitting • 
inside the automobile, at the back, when they' were 
pushing it, he is contradicted by three witnesses. 
Taking 'into consideration these salient facts, and 
the general nervous and peculiar demeanour of the 
old man Giles when' giving his testimony, I have 
hesitation in accepting in preference to his evidence. 
that of both the suppliant and his companion. . 	k 

Now Giles was a servant of the Crown acting 
within the scope 'of his duties and, employment, and 
had it not been for him, the highway would not have 
been partly obstructed by the hand-car, and the 
suppliant's motor would not have been signalled to 
stop. But while Giles' negligence made the accident 
possible, was there• any other negligence , which de-
termined the accident? Was the engineer in charge 
of the train guilty of any negligence? 

Witness Bigelow says when the train was half-
way between the whistling post and the .crossing 
he stood about ten feet from the fence and signalled 
the engineer to stop the train. Witness' Giles also 
swore that when the suppliant and his companion 
had got out of the motor, he made a sign to the 
engineer to stop when he was standing on the south:-
west side and that he so signalled the train from a 
place where the engineer could have seen him.  

Tardif,  the engine-driver, swears he did not ,.see 
anyone making signals to stop. However, the motor' 
was in the centre of 'the track and his line of vision 
was unobstructed for 1,600 feet. The whistling 
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18 	post was 1,386 feet from the crossing. He saw the 
DuNNETT Whistling post, since he says he whistled when he v. 
THE KING

•  
. passed it. Had he exercised reasonable care and 

Reasons for 
Judgment. diligence, since he could see the stalled motor 1,600 

feet before getting to it, had he looked ahead as he 
should have done, he would have seen the motor in 
full view,  the line of vision being unobstructed for 
that distance, and could have avoided the accident. 
He blew his whistle at the whistling post. Therefore 
his attention was thereby attracted to the fact that 
the crossing was quite close—he had knowledge of 
the conditions obtaining, and it was his duty to look 
for the crossing, as he 'had no excuse or justification 
taking an unnecessary and improper chance where 
even human life could have been in jeopardy and 
peril. He knew of the crossing. Two persons sig-
nalled to him to stop, and he swears he did not see 
them. Did he or did he not see them? If he did 
not see them it is because he was not looking ahead, 
as he should have done. However, I would feel very 
much inclined to apprehend and believe that he took 
an improper chance, and did not see fit to apply his 
brakes the moment he became aware of the presence 
of the motor upon the track, and that delaying in 
doing so he only applied his emergency brakes when 
it was too late. Canadian Pacific Railway v. Hin-
rich;1  Long v. Toronto Railway; 2  City of Calgary v. 
Harnovis.$ 

He stated he stopped his train in one length and 
a half, and that he applied his emergency brakes 
about half-way between the whistling post and the 
crossing, perhaps as little closer to the crossing. Had 

1 48 Can. S.C.R. 557, 15 D.L.R. 472. 

2 50 Can. S.C.R. 224, 250, 20 D.L.R. 369. 

3  48 Can. S.C.R. 494, 15 D.L.R. 411. 
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this statement been accurate it would seem he should - 1917 

have stopped his train before getting to the crossing, DUN vETT 

since it was giving him a margin of about 690 feet. THE KING. 

s or He further stated in his testimony that his train elm: 	J en
f 

 t. •  

was going 3 miles an hour when he struck  thé  motor; 
a statement which on its face is obviously wrong. 
A speed of 3 miles an hour is the ordinary step of 
a; man. Had the train been going only 3 miles an 
hour when it struck the motor, it would have shoved 
it away and not sent it up in the air, smashing every-
thing. In making that statement was he actuated 
by the consideration of sec. 34 of the Government 
Railway Act, with respect to the six-mile limit of 
speed at certain places? However, such a statement 
goes to the reliability of the evidence. The'. stoker 
on board the very same engine swore the train was 
going at 15 to 20 miles an, hour 'at the time of the 
accident, and the suppliant puts it at from 40 to 50 
miles. All of this goes to shake. the strict accuracy 
of the engine-driver's evidence, and would 'go much 
to militate in favour of the hypothetical assumption, 
as above stated, that he really did take chances and 
neglected to apply his brakes when he did see the 
motor for the first time and applied his emergency 
brakes . only when it was too late. And how could 
it be otherwise, when it is established beyond per-
adventure both by the plan and the testimony of the 
suppliant, after actual measurement, that the line 
of vision was unobstructed for over .1,600 feet, that 
he whistled at the whistling post, which indeed rioti- 
fled him, so to speak, of the crossing in question. 
Had he looked ahead, as a reasonable man should 
have' done, as his duty called upon him to ' do, exer-
cising due and reasonable 'care and diligence, he 
would have seen the stalled automobile, , around 
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Judgment. . 
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which men were engaged pushing it, in time to stop 
his train well before reaching the crossing. The 
engine-driver neglected to apply his brakes until he 
was too near the place of the accident for him to 
do so in time. He only attempted to stop when in 
the agony of the accident, as is said in collisions at 
sea, and should have done so before, as he should 
have seen the stalled car and the men around it, be-
fore only about 300 to 400 feet from the crossing,--
had he attended to his duty by looking ahead and 
exercised due care and diligence. Connell v. The 
Queen;' Harris v. The King.' 

The duty of the engine-driver, a breach of which 
would constitute ultimate negligence, arose when 
the danger was or should have been apparent. He 
should have looked ahead, and if he did not he be-
came guilty of want of care and diligence, which 
amounted to the negligence causing the accident. 
And as said by Mr. Justice Anglin in Brenner v. To-
ronto R. Co.,' a judgment most favorably commented 
upon by Lord Sumner in B. C. Electric R. Co. v, 
Loach4 : "If, notwithstanding the difficulties of the 
"situation, efforts to avoid injury duly made would 
"have been successful but for some self-created in- 

capacity, which rendered such efforts inefficacious, 
"the negligence that produced such a state of dis- 

ability, is not merely part of the inducing caùses,—
"a remote cause or a cause merely sine qua non, it 
"is in very truth the efficient, the proximate, the de- 

cisive cause . . . of the mischief." 
The ultimate negligence which was the cause of 

the accident in this case would therefore arise either 

1  5 Can. Ex. 74. 
2  9 Can. Ex. 206. 
3  13 O.L.R. 423. 
4 [1916] 1 A.C. 719 at 726, 23 D.L.R. 4 at 9. 
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' 	in the engine-driver's -incapacitating himself to stop 	1917  

his train in time by his want of looking ahead as he Dux teTT 

should have done, or in his want of care and di i- Tun KING. 

o gence in delaying to apply his emergency brake in 8  jeuudgmennaft. or 

time to avoid the accident. 
Coming to the question of quantum, one must not 

overlook that the damaged automobile was a second- 
hand car bought by the barter of an old second-hand 

. car and some cash. 
It was a second-hand six-cylinder Mitchell;  car, 

model of 1913, which had been operated for 14,000 
miles in July, 1913,, when it was purchased by the', 
suppliant for the barter of an old second-hand 4.1  
cylinder model, same make of 1911, and $750. 

He had to disburse some money, as. shown in.the 
evidence, to pick up the pieces of the machine after 

. the accident and ship them to the United States by , 
freight, because his machine was bonded for duty. 
He sold the scrap in the United States for $65. He 
also suffered some damages to a rifle, telescope and 
.a few other things of minor value. 

Under all the circumstances of the case I am. of 
.opinion that judgment should be enteired for the 
suppliant, who is declared entitled to recover from 
the respondent the sum of $750 and costs. 	• 

Judgment for suppliant. 

Solicitors for suppliant: Cate, ,Wells 	White. 

• - Solicitor for respondent : Charles Smith. 
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1918 IN THE MATTER OF THE PETITION 0F RIGHT OF 
March 25. 

DAME EUGENIE THIBAULT, 
SUPPLIANT, 

AND 

HIS MAJESTY THE KING, 

RESPONDENT. 

Negligence—Railways—Injury to brakeman—Accident. 
The death of a brakeman riding on a box car while in the dis-

charge of his duties on the Intercolonial Railway, occasioned by the 
overturning of the car when it suddenly jumped the track, the road-
bed and the car being in perfect condition and the train travelling 
at a moderate speed, must be regarded as an accident due to an un-
foreseen event and is not attributable to the "negligence of any officer 
or servant of the Crown . . . in or about the construction, main-
tenance or operation of the Intercolonial Railway", within the mean-
ing of sec. 20 of the Exchequer Court Act.' 

PETITION OF RIGHT to recover damages for 
the death of a brakeman while in the discharge of 
his duties on the Intercolonial Railway. 

Tried before the Honourable Mr. Justice Audette, 
at Fraserville,  Que.,  January 15, 16, 1918. 

E. Lapointe, K.C., and A. Stein, for suppliant.  

Léo  Bérubé, for respondent. 

AUDETTE, J. (March 25, 1918) delivered judgment. 

The suppliant, by her petition of right, seeks to 
• recover the sum of $22,000 as damages arising out 
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of her husband's death, resulting from an accident 	198 

while engaged in the discharge of his duties as brake- THIB ULT 

man on the Intercolonial Railway, a public work of . TEA"' 

Canada. 	 Jud 
Reasons for 

gment. 

On August 25th, 1916, Horace Levesque was work-
ing, as brakéman, on a train travelling on the spur 
or branch line, between Tobin Junction and The  
Trois Pistoles  Pulp SC Lumber Co.'s mills, a part of 
the Intercolonial Railway. They took up 17 empty 
cars from Tobin Station to the mill, and they had 15 

. 	loaded cars to take from the mill to Tobin.. Arrived 
at the mill, they first took 8 loaded cars down to To- 
bin Station, and on that first trip passed the place 
of the accident, at a speed of 10 or 11 miles  an hour. 
They returned to the mills and took down .to Tobin 
the remaining 7 loaded cars, and on their way down 
the conductor was on the top of the last box car with 
Levesque, who was sitting on the walking board at 
the end of the last car, when suddenly that car jump-
ed and left the track, uncoupled and roiled, down an 
embankment, about 40 feet below the track. Le-
vesque was then severely injured grid died-  on the 
3rd September following, as a result of the accident 
which happened àt between 5.30 to 5.45 p.m., on the 
26th August. 

While this train travelled at 10 or 11 miles on the 
previous trip with 8 cars, at the place of the accident, 
she only travelled at between 6 or 7 miles with 7 
cars, at the time of the accident. The track, at the 
locus in quo, winds around a hill, and the train at 
,the time of the accident was travelling through a 
parabolic curve, that is, after leâving a 16 degree 
curve, ran into an 8 degree curve, both bends curv-
ing in the same direction. 

Without entering into unnecessary details it can 
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1918 	be stated that in the result the suppliant's evidence  
THIBAULT  established beyond doubt that the road bed at the 
THE KIN,. place of the accident was in especially good condi- 

Juddgmentr tion. The track lay in a rock cut, with rock founda-
tion,—the ties were new, having been placed there 
the preceding summer or autumn, and were clamped 
or braced with iron at every other tie,—the road-
bed had been attended to during the summer, and, as 
put by witness Rioux, the place where the accident 
took place was as good as on the main track. The 
rails were in perfect order. Then, after an endea-
vour had been made to prove that steel framed cars 
were hard to curve, it was established, beyond per-
adventure, by the suppliant's evidence, that the box-
car which jumped the track was a Delaware & Hud-
son car, and that such cars were very good and per-
fect. And, moreover, the evidence establishes that 
this very car was examined after the accident and . 
it was found to be "first class," the wheels and the 
track "perfect." It further appears from the evi-
dence that certain steel frame cars built at New 
Glasgow in March, 1917, the year following the acci-
dent, have proved defective and had been repaired; 
but that the Delaware & Hudson cars were perfect, 
and further, that steel frame cars, used for coal had 
been in use on the Intercolonial Railway for over 10 
years and had given entire satisfaction. 

With respect to the rate of speed, the witnesses 
say, at the time of the accident, the train was travel-
ling at 6 to 7, or 6 to 8 miles, and on the previous 
trip, over the same ground, on the same day, at a 
speed of 10 to 11 miles, and finally they concur in 
saying that the speed was not excessive and was not 
the cause of the accident. 

The. suppliant to succeed in the present instance 
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1918 must bring.  the facts of her case within the ambit of 
sub-secs. (c) and (f) of sec. 20 of the Exchequer THIB:ULT 

Court Act, as amended by 9-10 Ed. VII. ch. 19. (The THE KING. 

Reasons for 
Act. 7-8 Geo. V. ch. 23 (1917), not being in force at Judgment. 

the time Of the accident.) In other words, the claim 
must arise "out of the death * * * of ,Levesque 
"caused by the negligence of any officer orservant 
"of the Crown while acting within. the scope of his 
"duties or employment upon, in or about the con-
" struction, maintenance, or operation of the Inter-
"colonial Railway or -the Prince Edward Island-
"Railway." 

The suppliant's evidence has amply convinced me 
that the road bed was in perfect condition, the ties 
were new and clamped at every other tie, the rate 
of speed was moderate and far from excessive, and 
that the box-car which jumped the track was in per-
fect order. Some of the witnesses have suggested 
the accident might have been the result of a bolt 
falling on the track, and which 'could have caused the 
accident, but this is only conjecture and surmise. It 
might also have been the result of a latent defect 
somewhere and not capable of detection by any ordi-
nary means of examination open to' the railway .•of-
ficials. 

The onus of 'establishing negligence is upon the 
suppliant and she has failed to do so. The accident 
remains unexplained. The case is not within the 
statute and the action fails. Colpitts v. The Queen;I  

Dubé v. The Queen.' 

What happened was fortuitous and unexpected. 
Thompson v.. Ashington Coal Co.' The event was 
unforeseen and unintended, or was .` `an • unlooked- 

1 6 Can. Ex. 254. 
2 3 Can. Ex. 147. 
3 84 L.T.R: 412; 8 B.W.C. Gas. (O.S.) 21. 
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. "for mishap or an untoward event which was not  
THIBAULT  "expected or designed." Fenton v. Thorley Co.;' 
Tim KING. Higgins v. Campbell.' It was a personal injury by 

8sanoas for 
Judgment. accident. In Briscoe v. Metropolitan St. By. Co.' 

an accident is defined as "such an unavoidable cas- 
ualty as occurs without anybody being to blame 

"for it; that is, without anybody being guilty of 
"negligence in doing or permitting to be done, or 
"in omitting to do, the particular things that caused 
"such casualty." 

The accident in this case was an unforeseen event 
which was not the result of any negligence or mis-
conduct of an officer or servant of the Crown, and 
while the court cannot grant any relief in such a 
case as the present, it is to some extent comforting 
to realize the widow and children are receiving in-
surance moneys to the amount of $3,000 and that 
they have a home free of the mortgage of $600 paid 
out of such insurance moneys. 

The suppliant is not entitled to the relief sought 
by her petition of right and there will be judgment 
in favour of the Crown. 

Action dismissed. 

Solicitors for suppliant: Lapointe, Stein & Le-
vesque. 

Solicitor for respondent:  Léo  Bérubé. 

1 [1903] A.C. 443; 89 L.T.R. 314; 52 W.R. 31. 
2 [ 1904] 1 K.B. 328. 
3  120 Southwestern Rep. 1162 at 1165. 
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IN THE MATTER OF THE PETITION OF RIGHT OF , 

JEAN BAPTISTE POISSON, 
SUPPLIANT, 

AND 

HIS MAJESTY THE KING, 
RESPONDENT. 

Negligence—Expropriation—Riparian rights--Flooding—Dam--Pub-
lic work. 
Where there has been no expropriation by the Crown of any 

easement to flood the land of a riparian owner, the injury or damage 
suffered by the latter from flooding, as a result of the construction 
of a dam by the Crown,, is not actionable under the provisions of 
the Expropriation Act, nor is it actionable under secs. 19 or 20 of 
the Exchequer Court Act. The land being situate over 50 miles from 
the dam cannot be regarded as "on a public work" and no evidence 
being adduced that the injury resulted from the negligence of an 
officer or servant of the Crown acting within the scope of his duties' 
or employment. 

P ETITION OF RIGHT to recover damages for 
flooding suppliant's land. 

Tried before the Honourable Mr. Justice Andette, • 
at Three Rivers, March 5, 6, 1918. 

M. L.  Duplessis,  for suppliant. 

Auguste Désilets, for respondent. 

AUDETTE, J. (March 25, 1918) delivered judgment. 

The suppliant, by his petition of right, seeks to 
recover the sum of $4,999 for the flooding of his land 
and injury to his mill and loss of business. 

In 1909, the Government of Canada started works 
at the foot of Lake Temi'scamingue, which were com- 

1918 

March 25. 
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pleted in April, 1912. These works consisted in 
building two dams,—one on the Quebec side and one 
on the Ontario side, of the lake, with the object of 
making a reservoir of the lake in order to control 
the debit of the waters and regulate thereby the 
water power at the Chaudiere Falls, Ottawa. The 
dam, it must be well borne in mind, was not built 
with the object and did not have the effect of raising 
the level of the lake to any new height; but only and 
especially to retain such waters, for a longer period, 
on a high known level in. the past. 

The effect of such dam, in the result, was not to 
raise the waters to any new high level, but to main-
tain a high level for a much longer period. The 
damage or injury suffered by the riparian owners 
would therefore be one of degree as compared with 
the past. That is, if the waters in the past attained 
a given maximum height, it only maintained that 
state of things for hours, and perhaps two or three 
days, while at present a high level, without being the 
maximum of the past, is maintained for months. 

Under deed of March 6th, 1908, Jean Baptiste 
Poisson, the suppliant, and Joseph Poisson, both 
merchants of  Gentilly,  carrying on business under 
the name and firm of "Poisson & Poisson," acquired 
the land in question herein with the second-hand saw 
mill thereon erected, and its appurtenances, includ-
ing also, with covenant, a timber license, etc. 

Subsequently thereto on November 9th, 1909, Jos-
eph Poisson, after the dissolution of the above men-
tioned partnership, as mentioned in the deed, assign-
ed and transferred to the suppliant all his rights in 
the property in question. Nothing is said in that 
deed of the transfer of the timber limits, in respect 
of which there is not a tittle of evidence and which 

1918 

POISSON 
V. 

THE KING. 

Reasoaa for 
Judgment. 
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was not brought to my attention at the trial—a mat- 1̀18  

ter which may have no direct effect in the present r°Iv8°H 

case, but which might have had in the adjustment of THE KING. 

accounts at the time of the dissolution of partner-. RenacCisee 
ship. 

Joseph Poisson was not heard as a witness. Jean 
Baptiste Poisson, the suppliant, states the mill was 
bought with the object of establishing Joseph  Pois-  
son's sons, who worked the mill for some time. The 
suppliant says the sans werebto pay for the mill out • 
of the * revenues. derived . from the operation;  of 'the 
same; but they had so many repairs to attend to that 

' they never paid him anything, and Joseph Poisson 
asked the suppliant to purchase the mill, thereby 
relieving Joseph Poisson of any liability in respect 
of the same, which he did, .as appears from the deed 
of November 9th, 1909.  

A book of account was filed at trial to show the 
revenues of the mill, when operated by 'the two,Pois 
son boys; but that book has proved unreliable, and • 
the least .said about it perhaps the better. In it is 

'found one of the elements of exaggeration which is • , 
found in almost all expropriation cases, and cases of 
compensation. And, in the present.  case,. that ele- 
ment may be coupled with the further exaggeration 
in respect Of the capacity of the mill as stated 'by the 
suppliant,—the topography of the land adjoining 
Simard Street, the line of flooding Shown on plan 
Exhibit No. 4, and finally the allegation in para- 
graphs9 and 10 and following, of the petition of 
right, where it is alleged that since March, 1913, the 

- . mill, its accessories and the lands are .of no more • 	; 
use and have lost four-fifths of the value,—yet the 
mill was rented to Parent and operated by him. in 
1915. In respect of this plan No. 4 it may be said 
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1918 	at once, so as to avoid misconception, that it is  un- 

	

POISSON 	reliable, as the different lines of flooding were not  ro.  

Seasons for 
Judgment. From observation on the premises, witness Cross 

says lines "E," "F" should be at "X," "Z." Were 
even these lines of flooding accurate, the witness 
Barrette could not establish whether the lines on his . 
plan Exhibit No. 4 would be in respect of the period 
before or after the construction of the dam. 

Having said so much as a prelude, let us consider 
the construction of the building of the mill. Apart 
from the machinery, its construction was of the 
cheapest. The building, except on the land side, 
rested on posts, and some of the witnesses even said 
they were not braced. A mill on such foundation did 
not assert permanency of construction. It should 
have been on a proper foundation. These posts 
standing without protection were greatly affected by 
the frost, and as a result the building was  continu- 

• ally out of plumb, hence calling for so many repairs, 
as claimed by Joseph Poisson's sons, and as said by 
some of the witnesses, it could hardly be called a 
permanent building. Frost had more to do with un-
dermining the solidity of the mill than any erosion 
mentioned in the evidence. Witness Verhelst said 
it was difficult to maintain a mill upon such founda-
tion. It had the appearance of being affected by 
frost,—it was sloping upon one side or another, in-
volving considerable repairs every spring. The 
posts under the mill were upset or taken away by 
the beating of the logs. The suppliant has suffered 
injury to this property from the operation and main-
tenance of the dam. While he might assert a reason-
able claim he could not expect the Crown to step in 
at this juncture and help him out of an unsuccessful 

THE KING. ascertained de  visu  or in any satisfactory manner. 
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undertaking,--the unremunerativé operation of, this . • i 	• 
mill, which like so many others in thàt locality had POISSON 

Tut. KING. to be closed down. 
Reasons for 

The waters of Lake Temiscamingue have not been Judgment. 

raised by the dam. The dam has maintained a level 
reached by the lake before, but maintained this high 
level for a longer period than formerly. A level 6f 
588 could be maintained all the time by using the 
stop logs. 

The present space, at the dam, through which the 
water runs out of the lake, is larger than before the 
erection 'of the dam. The dam is never completely 
closed, and there is a 45 . foot opening down to the 
bottom, which is kept open all the timé. 

Dealing with the question of the level of the waters 
of the lake, taking the sea as datum, 585 was a very 
ordinary high level obtaining on the lake before the. 
construction of the dam. Here follows the ascer-
tâined levels • prevailing from 1906 to 1914, inclu-
sively, viz. : 

	

1906 	 . 1st July. 	 • 583 

	

1907 	  June 	  587 

	

, 1908  	June 	 - 589 
That. is 47 consecutive days above 	 585 

	

1909 	End. of May—highest during 5 days. 592' 
And above 585 for 45 days from 15th 

May to the end of June. 

	

1910 	  On 10th May, highest, ... 585 
Duration at that elevation,---20 days. - Did 

not gô any higher that year. 

	

1911 	• 	On 5th May, highest, for one day 590' 
Above 585 for 35 days from beginning of 

May to beginning of June.' 

	

1912 	 Last days of May, for 5 or 6 days 587 



376 	 EXCHEQUER COURT REPORTS. [VOL. XVII. 

Reasons for 
Judgment. 	 operation from that time. 

1913 	 Highest on 1st May 	 589 
Duration above 585 for 95 days,.from the 

end of April to the end of July, and, 
moreover, for 40 additional days in 
the Autumn, November and December. 

1914 	Highest from 12th to 15th June... une 586 
The dam broke on the 14th June, and the 

repairs were completed in January, 
1915. 

Most of the damages claimed to have been suf-
fered by the suppliant have been done by the logs, 
held within the boom in front of the mill, beating 
against the land and the unprotected posts of the 
mill. The flimsy construction of the mill was also 
in no small degree the cause of some of the injury: 
Good size posts run into the ground and properly 
braced would perhaps have stood the knocking of 
the logs. The frost had also a deal to do with the 
keeping of the building plumb. 

The engineer heard on behalf of the Crown has 
suggested, in his testimony, a very rational remedy 
for stopping any further damage, a remedy which 
is most practical and has the advantage of economy. 

There can be no doubt that the mill was exposed 
to similar damages before the dam, but in a lesser 
degree, during a shorter period; but a deal of havoc 
might have been done to the property if a strong 
wind, combined with waves, had been beating in the 
direction of the property. 

Small cribwork at the southern and western sides 
of the mill would stop all damages. The loose rock 

	

1918 	 Above 585 for 35 days, from middle of 

	

POISSON 	 May to end of June. 
Tun KING. 	 Dam completed in April, 1912, and put in 
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bank of the size 'and dimensions mentioned by Mr. 	1918' 

Coutlee would also have the same effect. It would POISSON 
v. 

stop erosion, the waves would break upon the stone • Ti KING. 

and the turbùlation of the water would not reach the ,Jûdgméntr 
ground or soil. 

The amount offered by the Crown would obvious-
ly, under the testimony of witnesses Coutlee and 
Cross, cover "the. necessary expenditure for such 
work. Would it cover the damage to the land, for 
the deprivation for a long period of a certain area 
of land which, but fôr the dam, -the "suppliant would 
have had the possession and enjoyment and also 
for the damage to the two piers? 

Witness Parent rented the mill in 1915 for one 
year and operated it. He says it was in a bad state 
when he took it. The shingle machine was outside,, 

' between the two buildings, unfit to be used. The 
mill was off level, ,not plumb. He addèd from 10 
to 12 pôsts under the mill and braced them. Thè 

, roof was leaking over the planers, etc. 
• 

The" prospect of such small saw-mills at Ville 
Marie is not very bright,—a number Of them, accord-
ing to the evidence, have already gone under. 

`The suppliant has made a claim for loss of busi-
ness in 1913 and 1914, but has not supported it by 
• any satisfactory evidence. Indeed, both from his 
books. and the evidence of record in respect of the 
general operations of small mills in the neighbour-
hood at the time, coupled with what we know of the 
operation of this mill by the suppliant himself for a, 
short period, it would appear that the mill was 
closed down to avoid further financial complications. 
However, there is not a "tittle of evidence on record 
upon which a compensation for such element of dâm- 
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1918 	ages could be substantiated or reckoned upon and 

	

POISSON 	the onus of such evidence was upon the suppliant. 
THE KING. 	The Crown, by its plea, has not set up any legal 

Reasons for 
Judgment. objection to the claim; but, if I have no jurisdiction 

to hear the claim, and if it is not well founded in 
law, I cannot but dismiss it. The Crown, by its plea, 
admits the suppliant has suffered damages, and 
rightly so. 

As between subject and subject there can be 
no doubt that a right of action would exist in a case 
like the present one, but the law is different as be-
tween the subject and the Crown. 

The Crown, in the present case, has not expro-
priated (the Expropriation Act, R.S.C., 1906, ch. 
143, sec. 2, sub-see. f, sec. 3), the easement to flood 
the suppliant's land, therefore the . court has no 
jurisdiction to entertain the claim under the Ex-
propriation Act. 

This case is in its very essence in tort, and apart 
from special statutory authority, no such action will 
lie against the Crown. The case does not come un-
der sec. 19 of the Exchequer Court Act. Can it be 
said that it comes within the ambit of sec. 20 of that 
Act? 

If the suppliant seeks to rest his case under sub-
sec. (b) of sec. 20,—to which the attention of counsel 
at Bar was called by me at the trial,--I.must answer 
that contention by the decision of the Supreme Court 
of Canada in Piggott v. The King,' where His 
Lordship the Chief Justice says : "Paragraphs (a) 
"and (b) of sec. 20 are dealing with questions of 

compensation, not of damages." 
"Compensation is the indemnity which the statute 

"provides to the owner of lands which are corn- 

1 32 D.L.R. 461, 53 Can. S.C.R. 626. 	• 
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"pulsorily taken in, or 'injuriously affected. by, 	1918  

"the exercise of statutory powers." 	 poi sox • v. 
Therefore, it obviously follows that ,the present • THE KING. 

Reasons for 
case does not come under sub-secs. (a) and (b) of Judgment. 

see. 20. - 
Does the case come under sub-sec. (c) of sec. 20, 

repeatedly passed upon by this Court and the Su-
preme Court of Canada, before its amendment in 
1917, by 7-8 Geo. V., ch. 23.? 

To bring this case within the provisions of sub-
'sec. (c) of sec. 20, before the last mentioned amend-
ment, the injury to property must be : 1st. On a 
public work. 2ndly. There must be some negligence _ 
of an officer or servant of the Crown while acting 
within the scope of his duties or , employment; and 
3rdly. The injury must be the , result ,of such negli-
gence. 

The suppliant's property, is situate a good- deal 
over 50 miles from the dam, .which undoubtedly, un-
der sec. 108 of the B: N. A. Act and the third seller' 
dule thereof, is the property of Canada. 

Under the circumstances and under the decisions 
in MacDonald v. The King;1  Hamburg American 
Packet Co. v. The King.;2  Paul v. The King;3  Olm-. 
stead v. The King' and Piggott v. The King (ubi 
supra), it is impossible to find that the suppliant's 

' lands, so situate at over 50 miles from the dam, are 
on the public work. 

Were even this question of on a public work an-
swered in favour of the suppliant, there would still 

• be wanting, missing from the ease, the evidence that 

1 10 Can; Ex. 894. 
2 7 Can. Ex. 150, 175; 88 Can. S.C.R. 252. 
3 88 Can. S.C.R. 126. 	 f 

4  80 D.L.R. 845, 53 Can. S.C.R. 450. 
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1918 

Poisson 
V. 

THE KING. 

Reasons for 
Judgment. 

EXCHEQUER COURT REPORTS. [VOL. XVII. 

an officer or servant of the Crown, while acting with-
in the scope of his duties and employment, had been 
guilty of such negligence that would have caused 
the damages complained of. There is not a tittle of 
evidence in this respect in this case. 

In the result it must be found, following the de-
cisions in Chamberlin v. The King;' Paul v. The 
King (ubi supra); The Hamburg American Packet 
Co. v. The King (ubi supra); MacDonald v. The 
King (ubi supra); and especially Olmstead v. The 
King (ubi supra), that the injury complained of 
did not happen on a public work, and moreover, that 
it did not result from the negligence of any officer or 
servant of the Crown, while acting within the scope 
of his duties or employment. The action will not 
lie. 

There will be judgment dismissing the petition of 
right and declaring that the suppliant is not entitled 
to the relief sought by the same. 

Action dismissed. 

Solicitors for suppliant :  Duplessis,  Langlois c~ 
Durand. 

Solicitors for respondent : Désilets, Désilets c~ 

Ladouceur. 

1 42 Can. S.C.R. 350. 
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IN • THE MATTER OF THE PETITION OF RIGHT OF  1916 

Nov. 10.  

ERNEST THEBERGE, ' 	, 
SUPPLIANT, 

AND 

HIS MAJESTY THE KING, 
RESPONDENT. 

Negligence---Public work—Railways—Contractor-8 and depoiits—
Expropriation. 
Damages suffered by a landowner from sand deposits in, the 

course of construction of a Crown railway are only recoverable as 
against the contractors. The injury not having resulted from any 
expropriation of land is not actionable against the Crown under  thé  
Expropriation Act, and having happened 10 acres away from the . 
railway was not "on a public work" within the meaning of sec. 20 
of the Exchequer Court Act, and therefore not .actionable against 
the Crown under the latter statute. 

P ETITION OF RIGHT to recover damages for an 
injury to land. 

Tried before the Honourable Mr. Justice Audette, 
at Quebec, November 10, 1916. 

E. Belleau, K.C., for suppliant. 

E. • Gelly, for respondent. 

AUDETTE J. (November . 10, 1916) delivered judg-
ment. 

The suppliant brought his petition of right to re-
cover the sum of $300 for alleged damages suffered 
to his farm from sand, earth and coal which, through 
the Crown's employees, were dumped into a creek 
passing in' a culvert under the right of way of the 
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1916 	National Transcontinental Railway, and which were 
THEEERGs carried on to part of his farm under cultivation V. 
TIM KING. about ten acres from the railway. 

Reasons for 
Judgment. 	The damages in question are claimed to have been 

suffered during the years 1911-12, 1912-13, and 
1914-15. 

The National Transcontinental Railway was in 
the course of construction, and in the hands of the 
contractors up to the date at which the Crown began 
to operate the same on November 23rd, 1914.  

Thé  question to be decided, under the circum-
stances of the case, is whether these damages were 
caused by the contractors or by the Crown. 

It is conceded at bar by the suppliant's counsel 
that the damages suffered during the construction 
of the railway are only recoverable as against the 
contractors, following the decision in the case of 
Marcotte v. Davies.' 

It is established by the evidence that some of the 
sand so carried upon the suppliant's property came, 
for a certain portion, as ascertained from indica-
tions upon the premises, from a large sandhill upon 
the suppliant's property. The toe of that hill abuts 
on the creek and the steep slopes thereof are prac-
tically denuded of vegetation. 

The piece of land in question was, before the con-
struction of the railway, flooded in the spring and in 
freshets. 

The farm in question was purchased by the sup-
pliant in 1910 for the sum of $600 and comprises 
one and one-half  arpents  in front by 28  arpents  in 
depth, and the suppliant contends that upon that 
farm only one and one-half by four and a half  ar-
pents  were under cultivation, the balance being rocky 

141  Que.  S.C. 444. 
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and wooded. The damages claimed are in respect 	1  916 

of the part under cultivation. 	 , THEBERGE 

Mostly all the evidence adduced on behalf of the THE KING. 

suppliant establishes,  damages suffered before the Judgments 

operation of the railway by the`Crown in November, 
1914, and for which the Crown is obviously not lia-
ble. The only evidence extant upon 'which the exist-
ence of damages subsequent to November, 1914, 
would be the evidence of the suppliant himself given 
in a general way, without specifying anything, when 
he says that "the same thing occurred in 1915"; 
and he adds at the end of his evidence that in 1915 
"he did not touch his land,"—meaning, I assume, 
he did not remove any sand that might have been 
carried thereon. 

Witness Zephirin Laflamme, a section-man, also 
testified that in 1915 sôme sand slid from this em-
bankment near the culvert in question; but that he 
did not then go upon the suppliant's land, at the 
point marked "A" on the plan, to ascertain if any 
damages were suffered. However, he adds, this sand-
slide was not of enough importance to necessitate 
'any repairs. 

On behalf of the Crown witness Lefebvre says, 
that in October, 1915, he was sent to ascertain if the 
suppliant were suffering any damages from the 
operation of the railway. He then paid a visit to the 
locus in quo, and starting from the culvert he noticed 
near the same an erosion of about 10 yards ; but can-
not say when it took place. He travelled from the 
culvert to the next place marked "A" on the plan 
and ascertained there was grass growing nearly 
everywhere at that place, excepting, however, at cer-
tain spots where it appeared to him some earth had 
been taken away, ,but he did not know under what 
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_1918 	circumstances and on what occasion. There was 
THEBERGE then, according to him, no damages. 
TITS KING. 

Judgment
r 

of the evidence adduced by the suppliant was direct-
ed to damages suffered before November 23rd, 1914, 
when the Crown took possession, I find that there 
is not enough evidence on the record upon which I 
could find that there was any damage suffered from 
causes originating since November, 1914, and that 
if any appreciable damages were suffered since then 
it cannot be distinguished from the result of those 
suffered before that date. 

Having thus primarily disposed of the facts of the 
case there remains the question of law standing in 
the way of the suppliant and which did not attract 
or invite the argument of counsel at bar. 

This case is in its very essence an action in tort 
and such an action does not lie against the Crown, 
excepting under special statutory authority. 

The case does not involve any expropriation of 
land and the injurious affection flowing therefrom, 
and does not come under the Expropriation Act. 
The suppliant, to succeed, must bring his case within 
the ambit of either sub-sec. (c) or sub-sec. (f) of 
sec. 20 of the Exchequer Court Act. 

Under sub-sec. (c) the injury to property must 
be : first, on a public work; secondly, occasioned by 
an officer or servant of the Crown acting within the 
scope of his duties and employment; and thirdly, the 
injury must result from such negligence. 

Following the decisions in Chamberlin v. The 
King;1  Paul v. The King;2  Olmstead v. The King;3  

142 Can. S.C.R. 850. 
2 38 Can. S.C.R. 126. 
3  30 D.L.R. 345, 53 Can. S.C.R. 450. 

In view of the fact that the overwhelming weight 



' VOL. XVII.] EXCHEQUER .COURT REPORTS. 

and Piggott v. The King,' I must arrive at the,  conclu- 	1...9 16 

• sion that, as the damages suffered were so suffered THEVERGE 
ten acres (as stated by witnesses) away from. the THE KING. 

public work, the National Transcontinental Railway, Jud~ntr 

he cannot recover. The injury to property was not 
"on the public work." Absurd as this conclusion 
might appear, the jurisprudence has now been clear-
ly established and settled upon that point. 

There is some oral evidence by one witness that 
that part of .the railway in question herein was. 
operated by the I. C. R., but more  than verbal evi-
dence by one witness would be required to arrive at 
the conclusion that that part of the Transcontinental 
is now operated and forms part of the Intercolonial 
Railway. And were it operated as part of the Inter-
colonial Railway it would be still doubtful as to 
whether or not 10 acres from the.. public work would 
bring the ease within the provisions of sub-sec. '(f) 
of sec. 20 of the Exchequer Court Act, and within 
the words "upon, in or about" of said section. 

Under the circumstance the suppliant is not en-
' titled to any, portion of the relief sought by. the 
petition' of right herein. ' 

Action dismissed. 

Solicitors for suppliant: Belleau, Baillargeon c~ 

Belleau. 

Solicitors for resp.ondent: Gelly cê Dion. 

132 D.L.R. 461, 53 Can. S.C.R. 626. 

F 
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1917 HIS MAJESTY THE KING, ON THE INFORMATION 
July 7. 	OF THE ATTORNEY-GENERAL OF CANADA, 

PLAINTIFF, 
AND 

THE QUEBEC GAS COMPANY, A BODY CORPORATE, 

AND 

THE CITY OF QUEBEC, 

DEFENDANTS, 
AND 

THE ROYAL TRUST COMPANY, A BODY CORPOR- 

ATE, 
AND 

THE QUEBEC RAILWAY, LIGHT, HEAT & 
POWER COMPANY, A BODY CORPORATE, 

ADDED DEFENDANTS. 

Expropriation—Conversion of rights — Compensation — Companies—
Action--Parties—Market value Special adaptability—Railways. 

By virtue of sec. 8 of the Exchequer Court Act, the deposit of 
the plan and description of the land expropriated has the effect of 
vesting the property in the Crown, and from such time, under sec. 28 
of the Act, the compensation money stands In lieu of the land, and 
any claim to  thé  land is converted into a claim for the compensation 
money. 

2. A corporation holding the shares of a subsidiary company has 
no locus standi to prosecute a claim for compensation on behalf of 
the latter; the action of the subsidiary company must be brought in 
its own corporate name. 

8. The special adaptability of land for railway purposes is but 
an element of the market value of the land. In assessing compensa-
tion for the taking of such land regard must be had of its value to 
the owner, not the value to the taker. The doctrine of reimbursement 
does not apply to the taking of lands not used as a going manufac-
turing concern. The best test of the market value is what other pro-
perties in the neighbourhood have brought when acquired for similar 
purposes. 
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I NFORMATION for the vesting of land and corn- 
T.1917 

x R 
pensation therefor in an expropriation by the Crown. TEE QUEBEC 

• . GAS Co. 

Tried before the Honourable Mr. Justice Audette, 	entir 
at Quebec, May 11, 12, 14, 15, 16, 18,1917. 

G. F. Gibsone, K.C. Arthur Holden, K.C., and J. 
P. Gravel, for Crown: 

E. A. D. Morgan, K.C., for Quebec Gas. Co. 

A.  Taschereau,  K.C., for Royal Trust Co. 

L. G.  Belley,  for Quebec Ry., L., H. & Power  Co.. 

AUDETTE, J. (July 7, 1917) delivered judgment. 

This is an information exhibited by the Attorney-
General of Canada, whereby certain lands, belong-
ing to the defendants, were, taken and expropriated 
for the purposes ôf the National Transcontinental 
Railway, by depositing on April 24th, 1913, and on 
February 24th, 1915, plans and descriptions of 'the • 
samé with the Registrar of Deeds at the City of 
Quebec. 

These lands are situate in St. Peter's Ward, ,in 
the City of Quebec, and since the expropriation form 
part of the new C. P. R. Union Station, at•the  Palais.  

The Crown by the information offers $144,400 and 
interest. The Quebec Gas Company by its state-  
ment  in defence claims the sum of $822,704, and the 
Quebec• Railway, Light, Heat and Power .Company 
claims the sum of $860,176.90, inclusive of 10 .per 
cent. for coercion. 

It is admitted by all parties that the total area of 
land taken is of 62,558 1-3 square feet—that. is : 
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1917 	 Square ft. 
THE D. ~aa  Lot 1937 contains 	  16,098 1-3 

THE 
 Ges Co. 	And the whole Lot 1937 A, contains 	 46,460 

Eeeionx for 
Judgment. 	

Making a total of 	  62,558 1-3 
It is further admitted by all parties that the value 

of the buildings upon the lands in question, at the 
time of the expropriation, was of $32,000, therefore 
the evidence in respect of valuation will be limited 
to the land only,—the value of the buildings having 
thus been ascertained by consent. 

Mr. Morgan, K.C., counsel at bar for the Quebec 
Gas Company, at the opening of the trial, filed the 
following declaration of admission, which reads as 
follows, to wit : 

"The defendant, the Quebec Gas Company, by 
"way of amendment to the statement of defence 
"put in by them, declare that they now admit that 
"the filing of the plan and the taking of the lands 
"described in the information was actually made 

and done on behalf of His Majesty the King, 
"and by reason thereof said lands are now, and 
"have been since the filing of the said plan, vested 
"in His Majesty the King." 
This declaration or admission speaks for itself, 

and removes one of the traversed allegations of the 
information. 

It was also admitted, in the course of the trial, 
that the indications on plan 3-a, made with arrows 
by Mr. Trembly, are correctly marked in accordance 
with the deeds, including the yellow portion; which 
is an exchange between the Harbour Commissioners 
and the Transcontinental. The deeds indicated on 
the plan were executed after the plans for expropria-
tion for such land had been deposited. 

<< 
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In order to follow, the trend and. the development 	1  
of the different phases of this. case, it is thought a,d- THE x

.
1NG v 

visable to mention here that on January 21st, 1915, T  Ges e." 
Mr. Morgan, K.C., moved the court for an order "di- Reasonsdgment. for . Ju 
reefing that the question of title or ownership of the. 
property in question be disposed` of before going s  
into the question of compensation, alleging in his 
motion paper • that his clients claimed the sole owner- 
ship , of the land :in question. The application was 
then enlarged sine die. . 
- Then on February 9th, 1917, Mr. Morgan, K.C., 
alleging his application of January 21st, 1915, just 
referred to, and also a resolution of the City of  Que-  ,  
bec  (at that time the only other defendant), by its 
Council, at a meeting of June 29th, 1916,. setting out 
that the city had no interest in'the properties herein, • 
prayed for an order;  in view of the said resolution, 
declaring that the Quebec Gas Company was the sole 
and only, defendant in this case, and that it be de- 
clared that the other defendant .(the City of , Quebec)' 
is no longer' a defendant. *  * • * 

Mr. Chapleau, K.C., of counsel, for the City of 
Quebec, then showed .cause and declared he with- 
drew 

 
from the case. 

Under these circumstances an order' was made  
donnant acte  of such disclaimer or withdrawal from 
the case_ by the City of Quebec, with, however, no 
further pronouncement for the time being. Subse- 
quently thereto, two other parties were added de- 
fendants to this suit, namely, The Royal Trust Com- 
pany, which company did not file any written plea, 
but by its counsel, Alexandre  Taschereau,  K.C., at 
the opening of the trial, declared  s'en rapporter  a 
justice, that is, submitted itself to the judgment of 
the court,' and The Quebec Railway, Light, Heat and. 
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1917 	Power Company, which filed of record a set of  
TUE  KING pleadings. V. 

THE QUEBEC 
GAS Co. 	In the result there is now on the record a claim by 

sessens for the Quebec Gas Company for the land taken herein, Judgment. 

and there is also a claim by the Quebec Railway, 
Light, Heat and Power Company (hereinafter called 
the Power Company) in respect of the land itself, 
and also in respect of the Montmorency and Charle-
voix Railway. 

Before entering into the consideration of the com-
pensation to be paid under the present expropria-
tion, it becomes necessary in limine to establish the 
actual rights of both the Quebec Gas Company and 
the Power Company, respectively. 

THE QUEBEC POWER COMPANY. 

The manager of the Quebec Power Company, 
heard as a witness, testified that he was the manager 
of that company, which might be called the holding 
company, or the merger, as it is popularly called; 
that he was also manager of all the subsidiary 
branches or companies under the merger, that is to 
say : the Quebec Gas Company, the  Frontenac  Gas 
Company, the Quebec Jacques Cartier Electric Com-
pany, the Quebec Railway, Light and Power Corn-
pany, the Quebec County Railway, the Canadian 
Electric Light Company, the Lotbiniere & Megantic 
Railway Company, and the Quebec and Saguenay 
Railway. He did not mention or include among 
these subsidiaries the company known as the Quebec, 
Montmorency & Charlevoix Railway, but it was al-
ways taken for granted at trial that it was one of the 
companies of which the Power Company held the 
stock. 
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The merger deed so much spoken about and relied 19" 
upon at trial has not been filed of record in this case, TEE KING 

although asked for by the tribunal. We are told T  GA? BEC 
by the manager that the merger took place in the Reasons for 

early part of 1910, but it might be inferred from the 
 ancrent.  

trust deed to the Montreal Trust, Company, bearing 
date December 15th, 1909, that it-must have been in 
existence in 1909. That fact, however, has no bear- 
ing upon the case. 

Now, it is important to bear in mind, that on " 
April 24th, 1913, the date of the expropriation, both 
the City of Quebec and the Quebec Gas Company 
appeared, on the Registry, to be the only. parties , 
having any real registered rights upon this prop- 
erty. 

As the partial result of an agreement entered into 
on September 11th, 1916 (long after the expropria- 
tion) between the City of Quebec and the Quebec 
Power Company,. it was among other things cove- 
nanted and agreed as follows, to wit : 

"Et en  considération  de tout  ce que dessus,  la,  
"dite cité  (City .of Quebec) cede et  abandonne  a 
"la  . dite Compagnie  (the Quebec Railway, Light, 
"Heat & Power Company)  toutes les prétentions  
"et  tous les droits  de  propriété que  la  dite cité 
"peut avoir sur lé  terrain  précédemment occupé  
"par  là  `Quebec -Gas Works' et  connu  sous le  
"numéro  (1937 A)  dix neuf  cent  trente sept  A du 

• "cadastre officiel  pour le  Quartier  St. Pierre de la  
"Cité  de  Québec." 	 ' 
Under the provisions of sec. 8 of the Expropria-

tion Act, by the deposit of the plan and description 
of this property on April 24th, 1913, such property 
became vested in the Crown; and under sec. 22 of 
the same Act, alike provision is made, and it is fur- 
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1917 	they thereby enacted that from such time the com- 
THE KING pensation money shall stand in the stead of the land, N. 

T  GAS CoBEC  and that any claim thereto is converted into a claim 
Reasons for to such compensation money. The Queen v. McCur- 
Jndgmeat. 

dy;' Partridge v. Great Western Railway Co.;' 
Dixon v. Baltimore & Potomac R. Co.; 3  Lamontagne 
v. The King; 4  Dawson v. G. N. & C. Railway; 5  Mer-
cer v. Liverpool, St. Helen's & South Lancashire Ry. 
Co. 	and Halsbury.7  

On September 11th, 1916, the lands in question 
had, since April 24th, 1913, the date of the expro-
priation, become under the statute, the property of 
the Crown, and all mutations of this property sub-
sequent to the expropriation are null and void on 
their face,—the only effect such •mutations may 
have is between the parties to the deed itself, which 
at its best can be construed as a transfer to 
any right "to the said compensation money" which 
the City of Quebec may have had, and I hereby so 
find. 

Then follows in this chain of title the deed of May 
12th, 1917,—a deed passed a long time after the ex-
propriation and even pending the instruction of the 
trial,—between the Quebec Gas Company and the 
Quebec Railway, Light, Heat & Power Company, 
Limited,—to confirm the statement therein men-
tioned, to the effect that the Power Company had, 
before January 1st, 1912, "already acquired and 
"taken possession of a certain part or parcel of the 

' 2 Can. Ex. 311. 
2  8 U. C. C. P. 97. 
81 Mackey 78. 
4 16 Can. Ex. 203. 
5 [1905] 1 K. B. 260, 273. 
$ [1904] A. C. 461. 
7  Vol. 6, p. 33. 
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"land in question with the approval *and consent of . • 1917 

"the Quebec Gas Company, and enjoyed the same. T.HE xixc 

"as .its ,own and absolute property, and has, always THE QUEBEC 
Gas Co. 

"been  considered, even by the Quebec Gas Co., as Reasons for 
Judgment. 

"sole and absolute owner of the same. Further- 
. "more, that no deed' or instrument. in writing was 

"executed at the time between the said parties to 
"state and establish the same, and that it is expe-
"dient to then execute the deed." 

All of what has' just been said in respect of the 
deed of September 11th, 1916, may equally be said 
with respect to this deed of May 12th, 1917, and that 
in the result it is a transfer by the Quebec Gas Com • -
pany to the Power Company of its rights to "the 
compensation money" herein, coming also within'  
the ambit of sec. 22 of  thé  Expropriation Act. 

However,, the contention of the 'Power Company 
goes beyond that. While it claims to have been the 
owner of the land in question before the expropria-
tion, as the holding company, I should say they hold 
and own the shares of the Quebec Gas Compan'y,.and 
they ask that the compensation,to be paid should be 
ascertained as if the property did belong to them, 
and as the Power Company is also the holding or 
parent company of the Montmorency & Charlevoix 
Railway, also holding and owning the shares of  thé  
latter, they conclude similarly. 

The Power Company is the owner of the shares. 
of the Quebec Gas Company;'and of the Montmoren-'' 
•cy & Charlevoix Railway Company; the Power Corn: 
pany represents and is effectively nothing but the 
shareholders {if these two companies. 

Dealing first with that part of the claim' made by. 
the Power Company, as owner of the lands in ques-
tion and described in this deed of May .12th, 1917,  

' fi 
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1917 	executed during the trial, I must confess I cannot 
TH

•
E KING accept, under the circumstances, the statement made v. 

T IÇ BE` in that deed, to the effect that the Quebec Gas Corn- 
Reasons for pany had, as far back as January, 1912 (a carefully 
Judgment. 

selected date, which would take the transaction 
prior to the expropriation), sold their property to 
the Power Company, in view of the fact that the lat-
ter is only the holding or parent company. More-
over, the inherent rights of the City of Quebec in 
this property had not passed to the Power Company 
until September 11th, 1916, also a long time after the 
expropriation. It is obvious and conclusive that 
this statement is but the result of a misconception 
of the respective rights between a holding or parent 
company and a subsidiary company, and the seemly 
result of an afterthought which originated only at 
the trial. Therefore, it must be again found, taking 
into consideration all these surrounding circum-
stances, and the allegations in its pleadings, that this 
deed can but amount to an agreement between the 
Power Company and the Gas Company, whereby 
the Power Company are made entitled to receive 
the compensation money for the lands expropriated. 
In other words, it is a transfer by the Quebec Gas 
Company of its rights, not to the land, but to the 
compensation money, as the transfer is made after 
the expropriation,—the whole pursuant to the pro-
visibns of sec. 22 of the Expropriation Act. 

However, the Power Company makes a claim 
which, if it were allowed, would let in a very impor-
tant element under the head of injurious affection 
to the Montmorency & Charlevoix Ry. Co., one of 
its subsidiary companies—the whole as more parti-
cularly set out in paragraph 13 of the Power Com- 
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parry's statement in defence, which reads as follows, 
to wit: • 	. 

"13. .L'éxpropriation en  cette  cause et la prise 
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"de possession de  sa Majesté  a  occasionné  à la  dé-  Reasons for 

"fenderesse des  dommages considérables dans l'ex- 
 Jaf  nt.  

"ploitation de son  chemin  de  fer  Montmorency et 
"Charlevoix, en le  privant  des  immeubles  expr. o-.  
"priés, dont elle avait absolument besoin.  pour son 
"terminal a Quebec." 

This is a claim made by the Power Company for 
damages alleged to be suffered by the Montmorency 
& Charlevoix Railway, a subsidiary company, for 
which the Power Company is holding the shares. 

What is therefore the position of the Power Com-
pany' in its relation to the Montmorency & 'Charle-
voix Railway Company.? The relation is nothing 
more than that of a shareholder in a corporate body 
is ,to a company. The Power Company holds the 
shares of that company, and is•in the same position 
as a shareholder of 'the Montmorency & Charlevoix 
Railway Company, and âs such can no more than 
an ordinary shareholder take an action for that com-
pany or defend an action against it. Any action on 
behalf of the Montmorency & Charlevoix Railway 
Company must be taken in its corporate name and ,  
not by one or all of its shareholders individually. 
Therefore, that part of the claim set up by the Pow-
er Company for any damages which might result 

, to the Montmorency & Charlevoix Railway, Com-
pany, not having been taken by that company in its 
corporate name, must obviously be dismissed. 

Although ,the Montmorency & Charlevoix Railway 
Company is not -a party to this suit and cannot be 
bound by this judgment, yet, as the voluminous evi- 
dence adduced ' in respect of the rights of that corn- 

, 
• 
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1917 	pany does not disclose any proprietary rights in 
THE KING the land in question, it was thought advisable under 

T  G F0B.EC  the peculiar circumstances of the case, to offer a few 
Reasons for observations in this respect for the sake of argu- 
Judgment. 

went only, which really become exclusively academic, 
since the Montmorency & Charlevoix Railway Com-
pany did not set up a claim in its corporate name. 
For instance, what is the position of that company'?  
If the property expropriated herein did form part 
of, the terminal of the Montmorency & Charlevoix 
Railway Company, it has already passed to the 
Crown under the provisions of 6-7 Geo. V., ch. 22, 
the Order-in-Council of August 4th, 1916, and the 
agreement of July 25th, 1916, made under the pro-
visions of the said Act. This is too obvious. A sum-
mary perusal of the schedule to the Act and to the 
deed in question, and Schedule "C" thereof, will 

.establish that point beyond controversy. Both the 
Quebec & Saguenay Railway, and the Quebec, Mont-
morency & Charlevoix Railway passed to the Crown 
under these instruments, "inclusive of its terminals 
in the City of Quebec." 

If, on the other hand, as the case is, notwith-
standing contention to the contrary, the property 
in question did not and does not form part of the 
Terminal,—and even if part of it was used for the 
company's stone business, with or without the as-
sent, consent or tolerance, of the Quebec Gas Com-
pany, or those controlling that company,—it does 
not make the land part of the Terminal.1  It only 
shows, as will be hereafter referred to, that this 
property was a discarded gas property, where gas 
had not been manufactured for several years (since 
1910), and that the property was not a gas proposi- 

1  See Cripps on Compensation, 5th ed., p. 148. 
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tion or a going concern'  as such; ,but a property 1917. 

practically idle and which on the market would THE I (Q  
sooner or later be taken by some of the railway com- T  GAs Co. 

EC 

panies that had already property in the neighbour- Reasons for 
endgment. 

It may also be said casually that these damages, 
in the nature of injurious affection to the Mont-
morency & Charlevoix Railway, and the Quebec &' 
Saguenay Railway, are grossly exaggerated by some 
of the witnesses, when it is actually established that 
only a very small portion of the land expropriated 
of the Quebec Gas Co., property was used for this 
stone business, and that the property is entirely 

• separate and distinct from the railway company—a 
street lying between both properties. Moreover, it 
is difficult to conceive that the alleged congestion at 
the Quebec Terminal did.  actually exist, in view of 
the fact which glaringly struck me on the-visit to the 
premises during the trial at the request and in the 
company of counsel for all parties,,that the company 
has almost right alongside' of its station, as shown 
on the plan, its workshops. If there were actual . '' -. 
congestion in the yard, at the Terminal, would not 
a company conducted 'as it is on a sound business 
basis, have transferred these shops to their Limou-
lou yard to give them more space at the Terminus/ 
But it is unnecessary to elaborate upon this point, 
since I have found, for the reasons abové mentioned, 
that the Power Company has no locus standi when 
claiming damage to the Terminal of the Quebec, 
Montmorency'& Charlevoix Railway. There can be 
no compensation for injurious affection, if' no legal 
right .is interfered with.' 

Cripps on Compensation, 5th' ed. 140. 

hood. 
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1917 	Proceeding now to the examination of the evidence 
THE KING and the ascertainment of the compensation to be v. 

T  GA4côBE`  paid for the land so taken, it will be seen that quite 
Reasons for a few engineers were examined on behalf of the de- 
Judgment.  

fendants,  and their evidence tends to show that the 
Quebec Gas Company's land could be added with 
advantage to the railway companies' property al- 

, ready owning land in the neighbourhood. Two of 
these engineers are of opinion that the Quebec Gas 
Company's property would be more valuable to the 
Canadian Pacific Railway Company, or the National 
Transcontinental, than to the Quebec Railway, be-
cause it is adjoining the C. P. R., and that for the 
Quebec Railway to use it effectively and economi-
cally it would be necessary to acquire some city 
property and some property from the Quebec Har-
bour Commissioners. 

In view of what has already been said it becomes 
unnecessary to go into this class of evidence, more 
than repeating here what I have already said, and 
that is that this property decidedly falls within the 
class of property which sooner or later would be 
taken by some of the railway companies that . have 
already property in this neighbourhood. 

On behalf of the defendants the following wit-
nesses were heard upon the question of value: 
Henry G. Matthews, George W. Parent, Fitzjames 
E. Browne, George Beausoleil and Lucien Bernier. 

Henry G. Matthews, the general manager, testified 
that if an offer of $50 per square foot had been made 
on behalf of the holding company he would have ad-
vised not to accept it. But if $75 a square foot had 
been offered he would have advised to accept it,—
that amount representing over $4,000,000,—which 
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would have "allowed us to sell the railway for' scrap 	1917 
 

and the Montmorency Railway go out of business." THEti ING 

Yes, this property of 62,5581-3 feet at $75 a square T  HAQc BE` 
foot would represent $4,681,875. Such â valuation Seasonsfoae 

Judgment. 
calls for no comment, as it is of no help to a tribunal 

Judg m 
 

desirous to do justice in a-conscientious manner. • 
George W. Parent, a resident of Montreal, who, 

however, in 1906, 1907 and 1908, made some sub-
divisions in Quebec, arrives at an average price of 
$14 a foot for the land in question. To establish - 
this value he reasons in the following manner. -He 
considers that the Canadian Pacific Railway and the 
Quebec Railway are both cramped for space, and 
that therefore the situation is different from that 
of an expropriation visited upon a private individual ' 
who' could move his establishment to another place.. 
He.takes. it that the only available block to replace _the . 
property expropriated is between Place d'Orleans 
and St. Paul Street, containing about the same area.; 
and he concludes that the only price he could place 
upon the land taken would be what it would cost to 
replace it,—the price asked on the Ramsay-Hender-
son block,—that is $8 to $20—or, as he says, an 
average of about $14. He further adds that if  rom  a 
real estate standpoint, the block between Place  d'Or;  
leans and St. Paul Street is perhaps worth more, but 	. 
the advantage of the Quebec  Gas Company being 
near the water is a set-off. 

Fitzjames E. Browne, a well-known real estate 
broker, of Montreal, prefaces his statement as to his 
valuation by stating he bases, such valuation on com-
mon sense and on "what has been paid for extension 
of railroads in Montreal, and concluâes by saying , 
the only way to arrive at the value of the property 
in question is what will have to be paid for adjoin- 
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1917 	ing property to replace it. The sum of $20 a foot is 
THE KING asked for the corner of Henderson Street, and other 

THE Ges QUEB.EC owners ask $14. He fixes the value of the property Co 
Reasons for expropriated at the average price of $15 a square 
Judgment. 

foot. And on cross-examination he further states 
the prices asked on Henderson-Ramsay Street are 
of and in 1917, and he did not know •what they asked 
in 1913, the year of the expropriation. 

George Beausoleil, who has had experience as 
valuator both in Montreal and New York, states he 
visited the Quebec Gas property recently and seeing 
the advantage that' the Quebec Railway has to be 
in a position to replace in the proximity the land 
expropriated, and that for so doing the company 
would have to pay $15, the claimants would be en-
titled to recover $15,—C'est une valeur  de  remplace-
ment.  .It is a reinstatement value, he says. He fur-
ther adds, that out of two properties available to re-
place the land expropriated there is also what is 
known as the Clint and Young property, for which 
the same price would have to be paid as for the Hen-
derson-Ramsay block. 

Lucien Bernier, 'a resident of Montreal, who had 
known Quebec for 54 years,, and resided near the 
Quebec Gas property for 20 years, says he is a real 
estate broker, with, however, a more extensive and 
special experience in respect of farms (des  terres).  
He says the property in question is indispensable for 
the C. P. R., or the Transcontinental. The sum of 
$14 or $15 a square foot is asked on Henderson and 
Ramsay Streets, therefore he would value the land 
taken at $15, because it is a railway property. 

This witness, it follows, seems to arrive at his 
valuation, both upon the reinstatement basis and 
upon seeking the value to the taker and not to the 
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owner. Both elements are erroneous in the present 	19.17  

case. 	 THE KING 
V. 

On behalf of the ,Crown the following witnesses T  erge. EC  

• were heard on the question of value : Joseph G. Bensons for 
Judgment. 

Couture, Edmond Giroux, Joseph Samson, Gustave 
Proteau and Eugene Lamontagne. 

Joseph G. Couture, Notary, of Quebec, with quite 
an experience to his credit in land transactions, says 
the property expropriated could be used for garagé, . 
warehouse, industrial and • railway purposes. He 
bases his valuation upon prices paid for property at 
Quebec, in the neighbourhood of the land taken, and 
cites, among others, the following sales. In St. Pe`- 

. ter's Ward, City of Quebec—as will be more readily 
understood by reference to Plan, Exhibit 3A—he 
relies upon : 

Exhibit 4—Sale of the Dombrowski property, in-
cluding wharves and buildings. Lots. Nos. 2009 and 
2010, sold in 1914 at $1.23 a square foot. 

Exhibit 5—Same lot 2009 sold in 1915 to Harris 
Abattoir at $1.00 a foot. 

Exhibit 6—Racy property, lot 2008, sold in 1910 
at $1.951/2  a square foot. 

Exhibit 7—Sale of  Amyot  to Delisle, in 1909, 'of 
lots 1993, 1994, with extensive buildings, at $2.65 a . 
square foot. 

Exhibit 8—Sale of Piddington to Gorrie, in 1911, 
lot 2005, beach lot, at 65c a square foot. 

Exhibit 9—Sale of Ritchie to Drouin, in 1911, lots 
2008-2, and 2008A, at $1.00 a square foot. 

Exhibit 10--Dupuis to Archer, in 1912, lot ' No. 
2004, at $1.06. 

Exhibit 11—Lamontagne to Mackenzie, Mann & 
Co., on June 5th, 1909, lot 2001, at $1.60. This is a 
sale repeatedly mentioned and often referred to as 
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the Archer property, or the sale from Archer to the 
Canadian Northern. This transaction is somewhat 
apposite to the purchase in question herein, in that 
it was bought by a railway at the extreme north-
eastern end of its yard, to enlarge it. The property 
was partly covered with wharves, with access on the 
one side to the Louise Basin, and on the other to 
St. Andrew Street. 

Exhibit 12—Sale of Quebec Seminary to Lake St. 
John Railway, in 1903, of lot 2006, a beach lot, at 
40 cents. 

Exhibit 13—Sale between Renaud and  Lemoine,  
in 1906, of lot 2011b, with buildings, at $1.45. 

Exhibit 14—Sale by Renaud to the Canadian. Nor-
them Railway Co., in 1907, of lots 2011e and 2012a, 
no buildings, at $1.90 a square foot. 

Coming now to St.  Roch  Ward. 
Exhibit 15—Sale of Moraud to the Quebec Pro-

gressive Realty Co., in 1912, of lot 886, adjoining the 
C.P.R. yard, at $1.42, i.e., $60,192, with buildings 
of a value of at least $15,000. 

Exhibit 16—Sale, Cie. Carrier to Moraud, in 1911, 
of same property for $60,000. 

Exhibit 17—Sale, Archer to Leclerc, in 1909, of 
lot 886, at about $1.06 a square foot. 

Exhibit 18 	Sale, Walcot to McKay, in 1913, of 
lot No. 733a, at $1.83 per square foot, with buildings. 

Exhibit 19—Sale of Delisle to the Quebec & Lake 
St. John Railway Co., in 1906, of lot 557-I., etc., at 
Limoulou, at 41/2c a square foot. The witness also 
relied upon some other sales, and at this stage of the 
case counsel for the Crown put in the following ex-
hibits : 

Exhibit 21—Judgment re The King v. Peters,' July 
1  32 D.L.R. G92, 15 Can. Ex. 462. 
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24th, 1914, respecting lot's 576a and 577, at $2.08. 	1917 

Exhibit 22—Dorchester Electric Co. to, Transcon- THE KING 

QUEBEC 
tinental, lot 578, at $2.08 per square foot. 	TGAS Co. 

Exhibit 23—Stadacona Land Co. to Transconti  : nt=  
nental,.part of lot 579, at $1.87 per square foot. 

Exhibit 24—Stadacona Land Co. to Transconti- 
nental, part of lot 579, at $1.87 per square.foot.. 

Exhibit` 25—Sale of Martel to Drouin, lot • 719, in 
1911, of 62,380 square feet"at $60,000. 

- 	Exhibit 26—Sale of Dunn to Drouin, in 1906, lot 
720, of 16,800 feet for $18,000. 

Then -ciitness Couture concludes in fixing upon the 
land taken a value, .of $2.25 a square foot. 

Edmond • Giroux, basing his valuation upon sales 
in the neighbourhood, values the land taken, with. 
the buildings thereon erected (which have been by 
consent admitted at the value of $32,000) at $2.60 
a square foot. However, he values the land at $2.00 
and the buildings at $42,600.50—which would bring - 
the balance of the land slightly below $2.00 a foot. 

In the course of a valuation made by this witness 
of the value of the C.P.R. lands in that neighbour- 
hood, with the.  view of establishing a value of that 
property fora Union Station, he placed a value of 
$3 a foot on St. Paul Street, for a depth of 125 to 150 
feet, at 50c a foot, from the Harbour Commission- . .  
ers'  line to the south of the projected street on plan 
3a, and the space between at $1.50 a square foot. 

He says he could have bought Madame, Fortin's 
property on the 15th of February, 1913, between 
Henderson and Ramsay Streets, lot 1946, at $5.13 a 
square foot, including buildings, leaving the land at. 
$3.37. Lot 1948 was sold, with buildings, at between 
$6 and $7 a square"foot. 
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191 7 	Jos. Samson assumed, in arriving at his valuation,  
TUE  KING that the Quebec Railway Co. were the owners of v. 

TREwg,'. the property taken, and that the Gas Company was GgCo. 
Reason, for not a going concern, and basing his valuation upon 
Judgment. 

the figures paid on sales in the neighbourhood, 
valued the property taken at $2.50 a foot. In this 
valuation he allowed 50c a foot for damages, taking 
into consideration the Electric Company needed it. 

Gustave Proteau bases his valuation upon sales 
in the neighbourhood, taking also into consideration 
• the fact that the gas property is detached from the 
yard of the Quebec Railway. He values the land 
taken at between $2.25 and $2.50 a square,foot. 

Eugene Lamontagne, taking into consideration 
the prices paid for sales in the neighbourhood, val-
ues the land.  taken at $2.25 to $2.50. He knows the 
property for a long while, and says that before he 
last visited the property, with witness Couture, he 
thought it was worth from $2.50 to $3; but, when 
he went there, he came to the conclusion it was only 
worth $2.50. 

This concludes the evidence upon the question of 
value. 

In view of the conclusion arrived at on the ques-
tion of law above referred to, it is unnecessary to 
go into any other part of the evidence. 

Now, this property must be valued and assessed, 
as at the date of the expropriation, at its market 
value in respect of the best uses to which it can be 
put, taking into consideration any prospective capa-
bilities, potentialities or value it may obtain within 
a reasonably near future. 

Market value is defined in the case of The King 
v. Macphersoni as: "The value that a vendor not 

I. 15 Can, Ex. 215 at 216. 
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"compelled to sell, not selling under pressure, 'but • 1917  

"desirous of selling; is to get from a purchaser not THE KING 

"bound to buy,but willingto  bu  " 	 THE QUEBEC 
y 	 GAS CO. 

Most of the engineering evidence, if I may call it Reasons for 
Judgment. 

so, adduced on behalf of : the claimants, is to show 
the Quebec Gas property is an advantageous piece 
of land for a railway operating as the Montmorency • 
& Charlevoix and the Saguenay companies, and that 
from being surrounded by several railways, this 
property has acquired special adaptability .for rail-
way purposes. It was obviously the Ultimate fate 
of the property to 'be 'acquired for railway purposes. 
It is perhaps of more value to 'the C. P. R., whose 
yard and station are immediately adjoining it, than 
it would be to the Quebec Railway (or the Montmo-
rency & 'Charlevoix Ry., etc.), from which it is  sep-  • ` 
arated by a street, and which would have 'had to ac-
quire that triangular piece of property to the north 
belonging to the Quebec Harbour Commission' to 
be in a position to work and use this property in a 
business-like and economic manner, and that would 
tend to make it rather expensive for them. ,And the 
Montmorency & Charlevoix Railway and the Quebec 
& Saguenay Railway have almost already passed to 
the Crown under the statute above mentioned. 	 • 

There may, indeed, be here competition in . the 
• prospective purchasers of this property by'railway 

companies owning property in this neighbourhood; 
but in no sense should the compensation to be award- 

• ed .be more than the price that legitimate competi-
tion by purchasers would reasonably force it up to. 
'And when it is claimed that the property has a high 
value on account of its special adaptability for rail-
way purposes, it is not claimed that such special  pur-  
poses are limited tb the C. P. R, or the Transconti- 
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1917 	nental; but that the situation of the land in the 
THE KING neighbourhood of railways will bring these railway v. 

THE QUEBEC 

	

cis co. 	companies as prospective competitive purchasers, 
Eeaeone for and in such a case it becomes an element in the gen- 
Judgment. 

eral value. 
However, when the owner of such property is 

given more than the price or the value of his 
property to him for his own purposes and all that 
anyone else would offer him, except the taker, what 
else can he ask, if not part of the value of that land 
to the taker, and in no case should the value be the 
value to the buyer, but the value to the seller. Fra-
ser v. City of Fraserville,1  and the Sidney case.' 

In the present case the land expropriated was of 
very little value to the Quebec Gas Co., the company 
having for à number of years discontinued manu-
facturing gas there—it was a discarded gas proposi-
tion, and the property would be of much more value 
for railway purposes. Therefore, the Crown has 
offered more than the land is worth to the owners 
for their own purposes, assuming the full title is in 
the Gas Company. Moreover, the owners are offered 
the market value of this land in which its special 
adaptability for railway purposes is an element. 
This special adaptability does not, however, reside 
in its conformation or topography, as in the Lucas 
case, but from being in the neighbourhood of several 
railways. In the amount offered by the Crown is 
merged both the intrinsic value and the market value 
of the land, including the special adaptability .for 
railway purposes due to prospective competitive 
purchasers; as special adaptability is nothing more 
than an element of the market value, and forms part 

1 [ 19171 A.C. 187, 34 D.L.R. 211. 
2  [1914] 3 K. B. 629. 
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of the same. Indeed, this element of potentiality; 	19 

or prospective capability, call it what "you."may, Is THE KING 

after all nothing but an element in the market value T'GAS CO
AEC  

itself. Sidney v. North E. Railway;' Cedar Rapids Rename tot 
Judgment. 

ease.' 	• 

In the Sidney case will be found a very instructive 
discussion on the question ,of special adaptability, 
in which Rowlatt, J., says : 

"Now, .if ' and so long as there are several compe- 
titors including the actual taker, who may be re-

"garded as possibly in the market for purposes such 
"as those of the scheme, the possibility of their of- 

f eying for the land is an element of value in no 
"respect differing from that afforded by the possi- 

bility of offers for it for other purposes. As such it , 
"is admissible -as truly market value to' the owner 
"and not- merely value to the taker. But when the 
`price is reached at which all other competition must 

"be taken to fail to what can any further value be 
"attributed? The point has, been reached when the 
"owner is offered more 'than- the land is worth to 
"him for" his own purposes and all that anyone else 
"would offer him except one person, the promoter, 
"who is now, though he was not before, freed from 
"competition. Apart from compulsory powers `the 
"owner need not sell to that one and that one would 
"need to make higher and yet higher offers. In 
`respect of what would he make them? There can 

"be only one answer—in respect of the value to him 
`for his scheme. " And he is only driven to make 

"such offers because of the unwillingness of the 
"owner to sell without obtaining for himself a share 

L [1914] 3 K. B. 629. 
2  16 D.L.R. 168, [1914] A.C. 569, 576. 
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"in that value. Nothing representing this can be 
"allowed." 

The evidence adduced on behalf of the defend- 
ants, eliminating the testimony of the manager, 
whose valuation would amount to $4,681,875, is by 
residents of Montreal, and partly based upon mu-
tations of property in Montreal, which is obviously 
another proposition than the value of property in 
the City of Quebec. Moreover, their evidence is 
arrived at entirely upon the reinstatement basis, 
which does not apply in a case of this kind. This 
doctrine of reinstatement is thus defined by Cripps, 
on Compensation, 5th ed., p. 118: 

"There are some cases in which the income de- 
rived, or probably to be derived, from land would. 

"not constitute a fair basis in assessing the value 
"to the owner, and then the principle of rein-
"statement should be applied. This principle is 
"that the owner cannot be placed in as favorable 
"a position as he was in before the exercise of 
"compulsory powers, unless such a sum is as- 

sessed as will enable him to replace the premises 
"or lands taken by premises, or •lands which 
"would be to him of the same value. It is not 
"possible to give an exhaustive catalogue of all 
"cases to which the principle of reinstatement is 
"applicable. But we may instance churches, 
"schools, hospitals, houses of an exceptional 
"character, and business premises in which the 
"business can only be carried on under special 
"conditions or by means of special licenses. In a 
"case heard at Edinburgh it was sought to extend 
"the principle of reinstatement to a case in which 
"a portion of a public garden had been taken, but 
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• "such a contention was rightly set aside by the 	1917  

"arbitrator (Lard Shand)." 	 THE KING 

See also Browne & Allan, Law of Compensation.) T  G coB
EC  

The doctrine of 'reinstatement does not apply to Bea for Judgment. 
a case of this kind. The property was not a going , 
concern manufacturing gas. 

Then this basic element of the reinstatement val-
uation. bears also on its face 'an apparent fallacy, 
since it 'rests upon the. assumption the market price 
of these properties rests upon what the owners, on 
Henderson or Ramsay Streets we are told said, in 
1917, they would ask for their property, which is • 
entirely built upon. True, the buildings are of no 
value to the taker, the party expropriating; but they 
represent to the owner .a substantial value which, 
forms part of the market value of such. property, 
and it would be another reason to differentiate the 
price of these 'as' compared to the Gas Companys . 
property. And it may well be assumed that if these 
proprietors on Henderson and Ramsay Streets were • 
so approached they knew the actual position of" af-
fairs in that neighbourhood in 1917 when seen byl  
these witnesses or other persons,; but they are not 
entitled to share in the value of the land to the " taker. 
Then, if not to rebut, to mitigate this inflation in the 
price of properties in the block, we have the testi-
mony of Giroux, wh'o ' says that in February, 1915, • 
he could have bought lot 1946, in the Henderson and 
Ramsay block, at $5.13 a square foot, including 
buildings, and which without the buildings would 
bring the land down to $3.37, and that lot 1948 was 
sold at $6 or $7 with buildings. 

The evidence of the claimants is therefore ad- '• 
duced entirely upon, a wrong basis, a wrong princi- 

12nd ed., pp. 103, 656. 
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1917 ' pie, leaving the court without any help therefrom. 
TIIEKING 	The Crown's evidence appears to be based upon 

TKB QUCEBEC the value of properties in the neighbourhood, and Ges o. 
/Lessons for while with perhaps one exception where the build- 
Judgment. 

ings were of great value, the prices paid were all 
below the amount of their valuation of the present 
property, although the block taken is large as com-
pared to some of these sales and that a smaller piece 
usually commands a larger price than a large block 
• proportionately. 

The claimants' and the Crown's evidence with re-
spect to value is very far apart. It runs from $75 and 
$14 to $2 a foot. How can these valuations be best 
reconciled, without, however, overlooking the claim-
ants' evidence is on a wrong basis and of no help to 
the court? What can help out of this conflict and 
difficulty, if not sales made in the neighbourhood. 
What can be better evidence of the market value of 
the present parcel of land, if not the actual and num-
erous sales made by neighbouring owners, and some 
of them under similar circumstances. These sales 
are a determining element to be guided by,--and 
what can be more cogent evidence than the sales of 
almost adjoining properties? Dodge v. The King;' 
Fitzpatrick v. Town of New Liskeard.2  

Indeed, while the claimants in a case of this kind 
are entitled, not only to the bare value of their prop-
erty, but to a liberal compensation, it does not follow 
that because this property is expropriated by the 
Crown, and that the compensation is to be paid out 
of the public exchequer, that the Crown in matters 
of expropriation is to be penalized, and it is not be-
cause the owners claim a very extravagant amount 

188 Can. S. C. R. 149. 
2 13 O. W. R. 806. 
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that they, should be paid a larger amount than the 	1917 

market value of that property 	 ÏIIE KING 
V. 

Now, I have had the advantage of viewing •the T  GAS Co
.EC  

premises in question, in the company of the counsel Reasoaa for 

for the respective pàrties at bar, and after weighing 
Judgment. 

• the opinion of the valuator, and giving effect to 
such part of the' evidence as appears credible and 
trustworthy, and taking into consideration the nu-
merous sales of properties in the neighbourhood and 
the surrounding conditions, I have come to the con-
clusion to allow, not the bare value Of the land, but 
the most liberal and generous price possible under -
the circumstances, namely, the sum of $3 a foot, this 
amount to include all damages whatsoever, if any, 
resulting from the expropriation, as well as the 
usual 10 per cent. for compulsbry taking; and in ar-
riving at that figure, - due consideration has been 
given to the enhanced value flowing from the element 
of special adaptability which went to establish -the 
market value of that land at such a high price. 

The area expropriated of 62,558 1-3 square feet, 
' 	at $3 a foot, will represent the sum of 	$187,675.00 

To which shall be added the sum of 	32,000.00 
as representing the value of the build- 
ings, as above set forth 	  

Making the sum of 	 $219,675.00 
Undoubtedly the property was taken against the 

will of the owners, and in consideration. of this com- 
pulsory taking, ten per cent. has been included in the 
liberal amount allowed for the land taken. 1 ad-
visedly say for land taken, because the value of the 
buildings having been arrived at by consent, and the 
parties are praying for judgment therefor, and were 
ten per cent. added to the value of the buildings the 
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1917 	owners would be given that which they do not ask— 
THE RING 

v. 	it would be allowing ultra petita. Therefore ten per 
TH QUEBEC 

GAS co. 

Judgment. 

cent. has been allowed on the amount of the com- 
Beasons for pensation for the land only. 

The Power Company is the transferee to the com-
pensation money, as above set forth, .of such rights 
the City of Quebec had in this property at the time 
of the expropriation, under the deed above referred 
to. Mr. Morgan, K.C., counsel at bar for the Gas 
Company, states he is quite willing that the compen-
'sation money herein should 'be paid either to the 
Quebec Gas Company or to the Power Company, 
Therefore, it becomes unnecessary to investigate and 
ascertain the compensation in respect of the respec-
tive rights of these two companies and segregate 
the same. The moneys will, therefore, be made pay-
able to the defendants, the Quebec Gas Company 
and the Power Company, upon giving good title to 
the Crown, the Trust Companies releasing their 
pledge or lien upon the property, if they have any. 

Therefore, there will be judgment as follows : 
To wit : 

1st. The lands expropriated herein are declared 
vested in the Crown as of April 24th, 1913. 

2nd. The compensation for the land taken, for the 
buildings thereon erected, and for all damages what-
soever, if any, resulting from the expropriation, is 
hereby fixed at the sum of $219,675, with interest 
thereon at the rate of five per centum per annum 
from April 24th, 1913, to the date hereof. 

3rd. The defendants, the Quebec Gas Company, 
and the Quebec Railway, Light, Heat and Power 
Company, are entitled to be paid the said sum of 
$219,675, with interest as above mentioned, upon 
giving to the Crown a good and satisfactory title, 
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free from all hypothecs and incumbrances whatso- 	1917 

ever, including a release from. the Royal Trust Com- THE KIUG 

pany and the Montreal Trust Company, respectively..  fi  G coBEC 
4th. The Quebec Gas Company is further entitled  Bessons  for 

Judgment. 
to its full costs as against the plaintiff on the issue 
traversing the information. The City of Quebec, 
and the Quebec Light, Heat and Power Company, 
are, as against the plaintiff, entitled to such. costs 
necessarily and legitimately incurred in respect of 
such rights the defendant, the City of 'Quebec, had 
in the lands herein. ,The Crown will recover, as _ 
against the Quebec Light, Heat and Power Com-
pany,, the general costs on the contention raised by 
the latter, the said costs to be set off, pro tanto, as 
against the other costs the Pôwer Company is re-
covering. 

The Royal Trust Company is also entitled, as 
against the plaintiff, to its costs on the appearance 
of counsel at trial, under the circumstances above 
set forth. There shall be no costs to either party 
on the issue as between the Quebec Gas Company 
and the Quebec Railway, Light, Heat and Power 
Company. 

Judgment accordingly.* 

Solicitors for plaintiff : Pentland, .Stuart, Gravel 
& Thomson.  

Solicitor for Quebec Gas Co.: E. A. D. Morgan. 
Solicitors for City of Quebec: Chapleau & Morin. 
Solicitors for Royal Trust Co.:  Tascher  eau, Roy, 

Cannon &, Co. 

Solicitor' for Quebec Railway, Light, Heat & Power 
Co.: L. G.  Belley.  

* Affirmed on appeal to 'Supreme Court of Canada; May 7, 1918. 
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1916 HIS MAJESTY THE KING, ON THE INFORMATION 

May  27. 	OF THE ATTORNEY-GENERAL OF CANADA, 

PLAINTIFF, 

AND 

LA  COMPAGNIE  DES CARRIERES DE BEAU-

PORT, LIMITEE, A. BODY CORPORATE, OF THE 

PROVINCE OF QUEBEC, 

DEFENDANT, 

AND 

ALFRED ROBITAILLE, 

ADDED DEFENDANT. 

Expropriation —Compensation—Market value—Right to street--Title 
—Reversion. 

. For purposes of compensation lands must be assessed as of the 
date of the expropriation, at their market value, in respect of the 
best uses to which they can practically and economically be put, tak-
ing into consideration any prospective capabilities. The best criterion 
of the market price is the price at which property in the neighbour-
hood changes hands in the ordinary course of business. 

2. Mere interference with a public right to travel upon a street, 
the person claiming compensation therefor not having the fee or any 
predial rights therein, is not an element of compensation. 

3. A reversionary right in favour of a vendor of the land ma-
terially affects the value of the land itself as compared with land the 
title to which is free of any encumbrances. 

I NFORMATION for the vesting of land and com-
pensation therefor in an expropriation by the Crown. 

Tried before the Honourable Mr. Justice Audette, 
at Quebec, May 10, 14, June 22, 1915. 

J. E. Chapleau, and A. Rivard, K.C., for plaintiff. 

E. A. D. Morgan, for defendants. 

AUDETTE, J. (May 27, 1915) delivered judgment. 
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This is an information exhibited by the Attorney- 	1915 

General of Canada, whereby it appears, inter alias Tile  v1(.1" 
GwRRERE that certain lands belonging to the defendants, re- B$svrIoRTES  CBIE. 

spectively, described in the information as Block A, Reasons for 
• Judgment. 

Block B, and Block C, were taken and expropriated 
under the authority of 3 Ed. VII., ch. 71, for the pur-
poses of the National Transcontinental Railway, by 
depositing a plan and description of the said lands, 
on April 15th, 1913, with the Registrar of Deeds, 
in the City of Quebec, within the Registration Divi-
sion in which the same are situated.  

3 

No tender was made before the'institution of the 
action. The Crown offered $5,634.13 by the infor-
mation and the defendants by their amended plea • 
claim $39,981.45. The question of title is contested 
•and the onus probandi is placed upon the dèfend-

•   ants, who claim title to the' said lands. 

The following is a. brief summary of the evidence 
adduced at trial on behalf of both parties.. 

On behalf of the defendants, the following wit-
nesses were heard, viz.: Alfred Robitaille, Henry G. 
Matthews, Camille . J. Lockwell, -Charles W. Bell, 
Malcolm J. Mooney and George Beausoleil: 

Alfred Robitaille, the 'president of the defendant 
company, and who is the predecessor in title of the 
defendant company for part of the lands expropriat-
ed, testified that in. 1881 he erected upon part.  of the 
premises in question a vinegar factory, which was 
destroyed by fire a few years ago. The, actual 'date 
of the fire is not in evidence. The land in question 
is somewhat higher and ,raised as compared to the 
south, which was looked upon as swampy and 
marshy, and he contends that Block C is drained 
by the ditches of the C. P. R. track to the north. 
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19 15 	He values Block A at 60 cents a square foot, as 
THE KING suitable for a shoe factory,—Block B, on  Dumesnil  V. 

$HAÛPORT 
fluiggSCIII.  Street, at 60 cents a foot, and the back part thereof 

Reasons for at 30 cents a foot; Block C he values at $1 a foot,— 
Judgment. 

as an industrial site, adjoining the C.P.R., where 
there is presently a railway platform. 

He further claims the additional sum of 25 cents 
a foot upon the whole area of the land expropriated, 
for, as he puts it, having closed the streets to which 
he had a right—because he claims he had a right of 
way over and upon all the streets of St. Malo and 
that if the Crown take possession of his land, it has 
thereby the right to close the street—adding that 
the expropriated lands carried with them the right 
to the streets. 

.Henry G. Matthews, general manager of the Que-
bec Light, Heat & Power Co., values Blocks B and C, 
as manufacturing sites, at 75 cents to $1 a square 
foot, and Block A at half of the value placed on 
Blocks B and C. He says that at the end of 1911, 
or beginning of 1912, he was looking for a site for 
a tobacco factory and that he started from the C. P. 
R. Station to about half to three-quarters of a mile 
east of these premises and that he could not get land 
for less than $1.90 a square foot. He, however, 
bought at St. Malo about 3-8 of a mile southeast of 
this property, without any possibility of access to 
the railway siding in question for a car barn and 

• paid 30 cents a foot. 

Camille J. Lockuell, who is in the real estate busi-
ness for five years, values Block A at 60 cents to 75 
cents a foot, for private residences—for commercial 
and residential purposes—residences and shops. 
Block B he values at 60 cents to 75 cents a foot on 
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Dumesnil  Street and .at the back at 40 cents to 50 	1915 

cents. Block C he values at 75 cents to $1 a foot, as TSa RING  ' 
an industrial site,because.  it has not much v 	CARRIEAE 'value for 	S 	nE $EAUPOriT 	B. 
residential purposes. He places that value upon C, Reasoua fo

t
r 

Judgmen . 
considering the high level of ground, the access to 
the railway and the railway platform. He, how-
ever, says that since 1913 he knows of no factory 
being established in Quebec,—adding that a number 
of his clients are ready to give away sites for in- - 
dustrial purposes.' He owns Jacques Cartier Park, 
where lots are sold at 50 cents a foot, payable in 10 
years without interest. 

Charles Bell values Block C at $1, the same as his 
own pproperty on St. Valier Street; Block. B at 75 
cents a foot for the whole block—or woulç.. ask $1 fôr 
the front on Dumont St. and 75 cents a foot for the 
back,' and Block A he values at 75 cents a ,foot.. 

He sold in the fall of 1914 on St. Valier Street—
at the place shown on the general plan filed of re-
cord-a lot of 30 x 70 feet, at $1, equal to $2,100. 
However, the witness did not care to disclose the 
name of the purchaser, who happened to be one of 
his relatives. The deed, he says, has not as yet been 
passed, but the money passed. 
' Malcolm J. Mooney, who is in the real estate busi-
ness since 1911, values Block C at'$1 a foot, thinking 
it would be worth that for manufacturing.  purposes, 
—it would be suited for a railway station. He values 
Block A at 65 cents to 66 cents as suitable for small 
factory; Block B, on  Dumesnil  Street, he values at 
65 cents to 66 cents and the back at 30 cents to 33 
cents. The lots at Vandyke,—situate to the north-
east of the property in question, are selling at $500 
to $700 a lot of 30 x 80,-10 per cent. cash and the 
balance at so much a month for 8 years, and some, 

9 
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the shortest, for a period of 5 years. He says he 
would not care to put a price on the land in question 
as building lots ; they would be very cheap, about 
25 cents a foot,—it would be difficult to handle them 
as building lots. 

George Beausoleil was assessor for the City of 
Montreal for 5 years and for the last 2 years is a 
member of the firm of Beausoleil Limited, real estate 
brokers, in Montreal. 

He values Block C at $1 a foot, taking into con-
sideration the advantage of the high level of the 
land, the platform and the ditches of the C. P. R. 
draining the land. .And he bases his valuation upon 
the value of industrial sites at Montreal,—adiing 
that in the City of Montreal these lands would be 
worth more, but he compares them with land simi-
larly situated in the  Banlieue.  The Block C is well 
adapted for industrial purposes, but a larger depth 
would be desirable. He values Block A at 50 cents 
to 60 cents a foot. It would be suitable as indus-
trial site, for a shoe factory, but it would have to be 
5 storeys high. Not large enough for a biscuit fac-
tory. He values Block B at 50 cents a foot, as a rea-
sonable valuation. 

He compares the value of the premises in question 
to the Turcot Village,  Coté  St. Paul, Montreal, where 
there is a large block of land ; part of it is marshy 
and part raised. The former part is selling at 30 
cents and the latter at $1. However, he added, no 
sale took place at $1; it is 90 cents which is asked. 
They have waterworks and Turcot Village forms 
part of Montreal since two or three years ago. 

Speaking of Block C, on cross-examination, he 
says it is difficult to establish the value of this prop-
erty, it depends upon the use one wants to make of 
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• it. It is adjoining the C. P. R. and that is why I 1915 

gave it a higher value. He looks upon,values in the THE RING 

AB  Banlieue  of Montreal as the same as Quebec. He Bl~
EAuaoRr
AxriIERE Gie, 

admits he does not know the value of property in Bea ..Bemeeoas  nt.  rur 
Quebec and its surroundings and has no .personal 
knowledge of any sales at Quebec in 1912,,1913 and 
1914,—nor does he know anything during these 
years respecting the starting or closing down , of / 
factories in Quebec. 

This closes the defendant's evidence. 
On behalf of the Crown the following witnesses 

were heard, viz.: Joseph J. Couture, Eugene Lamon-
tagne and Joseph Savard. 

Joseph J. Couture, a notary public with a large 
experience to his credit and who is familiar with 
the sales of property in the neighbourhood, values 
Block A -at 15 cents a foot; Block B at 15 cents on  
Dumesnil  Street and 12 cents on the south, and Block 
C he values at 15 cents. 

He compares the value of the lands in question to 
those on Park St. Valier, situated quite close;  to the 
northwest of the `,C: P. R. track and which are also 
bounded on the east by  Lesage  Street, and says that ` _ 
in Park St. Valier lots of 2,040 feet are selling at 
:$600—that is, at $1 weekly, without interest. He 
cites lots I and 2, corner Deslaurier and  Lesage  
Streets, where two lots of 3,960 feet were sold on 
June 16th, 1913 for $1,400, at $1 weekly, without in-
terest. This sale is made at $700 a lot, of which 
.$355.03 represent the interest and the capital is re-
presented by the sum of $344.97—showing the sale 
at 17% to 171/2  cents a square foot, and he considers 
these two lots better situated than the lands expro-
priated, because they are on  Lesage  Street, to the 
north of the C. P. R. track, carrying with it the ad- 



420 	 EXCHEQUER COURT REPORTS. [VOL. XVII. 

1915 	vantage to go to St. Valier Street—the principal 
THE KING commercial street in St.  Roch—without crossing the 

CARRIERES DE 
BEAUPORT cIE. railway track. They also have the waterworks and 

Reasons for sewers. Lots of 2,040 feet, at other places on St. 
Judgment. 

Valier Park, are also sold at $400, $350 and $300. In 
a $600 lot the interest is represented at $322.24, un-
der weekly payments. The land expropriated is sub- 
divided into building lots and he has valued them 
as such,—and Block C is too small to be used for a 
factory; it is disadvantageous for that purpose and 
he does not believe it could be sold as such. From 
1910 to April, 1913, there has been no demand for 
factory sites; the last factory establishment was the 
steel works, between Deslaurier Street and the C. 
P. R. From Exhibit 4 it will be seen that, on April 
9th, 1912, Perodeau sold to the Transcontinental 
Railway a large piece of land, to the south, imme-
diately adjoining the land expropriated and of which 
they formerly formed part, at $1,000 an acre, or 
about 31/2  cents a square foot. The whole of the 
lands taken could not be used for industrial pur-
poses, on account of the streets which separate the 
several blocks from one another. 

Eugene Lamontagne, real estate at Quebec, is 
the owner of two parks : Park St. Valier and Ro-
maine Lairet. He is interested in four real estate 
companies, of which he is manager : one owns lands 
at Charlesbourg, outside the city limits; another 
on Ste. Foye Road, called "Park Quebec," another 
called Park St. Maio and the fourth One at Regina, 
Sask. He sold, in the name of Delaney (Exhibit 5) 
to the Transcontinental, on April 18th, 1913, at 121/2  
cents a square foot, a piece of land about 2,000 feet 
west of the present premises and immediately to the 
east of the Bell Road. He began selling in the St. 
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Vàlier Park in 1908 and has almost sold every lot. 	1915  

Out 'of 140 lots, he has between ',20 and 25 left. In r11E ÿ ING 

1913 he was sellinglots on  Lesage  Street at $600 CARR7ERES DE g 	BEA7rPURT C7E.. 

and $700, on weekly payments of $1 without inter- .Reasons for 

est, which would represent between 28 to 31:i cent a 
Judgment. 

square foot. 
He values Blocks C and B, for building purposes, 

excepting the corners, • at 15 cents a foot and the 
corners at 18 cents; and the piece behind, in B, he 
values at 10 to 12 cents a square foot. He values 
Block A at 15 cents and the corners at 18 cents. Even 
if there were a demand for factory sites, he is not 
ready to say the land. in question 'would be worth 
more than his valuation, not even sure it would 
fetch as good a price. There is the Pion factory, 
closed since 4 or 5 years ago, containing 21,000 feet, 
with a 3 storey brick building, on Prince Edward 	• 
Street, close to the river, the railway, and closer to 
the city, which could be purchased. at $2 a foot,—
and that price would not quite cover the building, 
so that the land would, at that figure, go for nothing. 
No purchaser has as yet been found. St. Malo Park 
is tà the east of the Bell Road, and the reason why 
we sold these lots and the Delaney lot and the lots 
on the St. Valier Park is . because people had confi-
dence in the building of the Transcontinental shops. 

Joseph Savard, assessor for the City of Quebec 
for the last 23 years, values Block C at 18 cents a 
square foot, Block B at 12 cents, and Block A at 15 
cents,—stating that these prices are what is called 
,the market prices, the price at which ,they can, be 
purchased. The defendants' lands are worth 50 per 
cent. less than. the Bell lots above referred to. If 
the whole of the Bell property were sold at $1 a foot, 
it would 'fetch the abnormal price of $3,525,000; 
taking the whole property it would be worth 2 and 
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poses. The Gas Works, immediately adjoining to 
the east, are injurious to the value of the defend-
ants' property, and residents of that neighbourhood 
have already complained to him of such objection. 

This closés the evidence. 
Now, the lands in question must be assessed as 

of the date of the expropriation, at their market 
value, in respect of the best uses to which they can 
practically and economically be put, taking into con- 
sideration any prospective capabilities they may 
obtain in a reasonably near future. From the per- 
usal of the evidence, it clearly appears that the wit-
nesses of the defendants and those of the Crown 
are very far apart respecting their opinion as to 
the market value of the lands in questiôn. Should 
Block C be assessed on the basis of industrial prop-
erty? Witness Matthews thinks it should, because 
he said in 1911 or 1912 he looked for a site for a 
tobacco factory from the C. P. R. Station to 3/4  of a 
mile of the property in question, and yet we have 
in evidence that at that tme, within that very area, 
the Pion property was on the market for sale. An-
other witness for the defendants, Lockswell, says 
that he knows of no factory being established in 
Quebec since 1913, and that a number of his clients 
were ready to give away for nothing sites for in-
dustrial purposes — deriving truly from such gifts 
value to their adjoining lands,—but all of this would 
go to show that the market for industrial properties 
was not very active and that tendency to give land 
under such circumstances would not go towards en-
hancing prices for that class of property. The wit- 

1916 	3 cents a foot. He considers that the St. Valier Park 
THE KING  lots, on  Lesage  Street, are worth more than the de-

8WËRET f endant's lands. He says that Block C is too far 
Reasons for from the centre of the city for manufacturing  pur- 
Judgment. 
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ness Bell's sale upon this own property, to one of 	1 

his relatives' whose name he did not care to disclose, THE KING 

AREI$AES D with no deed executed, but money passed, seems to BC$AVPoi:r cIEE. 
• be shrouded with such mystery that it cannot be used Seasons for 

Judgment.  
as a true test. Then witness Mooney places a high 

. price upon the property as fit for manufacturing 
purposes, thinking also Block C could be sold as a 
railway station and that if sold under its subdivision 
as buildings lots it would be sold for very little, say 
25 cents a foot. And ' finally' we have witness Beau •  -
soleil  who admits very frankly he does not know the 
value of property in Quebec and its surroundings, 
and that he has no personal knowledge of any sale 
at Quebec in 1912, 1913, or 1914. ' He establishes:his 
valuation'by comparing the value of the property in 
question to the value or prices paid in Montreal out. 
in the  Banlieue,  outside of .the city limits and more 
especially with Turcot.Village, which is selling some-
what lower than his valuation of ' the defendants' 
property, and which he finally tells us is within 'the 
city limits. To use the language of Mr. Justice 
Idington, in the case of .Dodge v: The King,' "If.  
"opinions, regardless of knowledge, or means of 
"knowledge and plainly without knowledge, of a wit- 

ness must be accepted as fact," then this high 
valuation of the defendants' witness must prevail. 

How can this material conflict between the plain 
tiff's and the defendants.' evidence be better recon-
ciled, if not by accepting and using the prices at 
which properties in that neighbourhood are being 
sold and were being sold at the date of the expro-
priation? The best criterion, indeed, of the market 
price of these lands is the price at which property 
in that neighbourhood changes hands,—that is what 
goes to establish the true market price. , The evi- 

l. 38 Can. S.C.R. 149 at 158. 
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1915 	dence of witnesses Couture and Lamontagne is en- 
THE KING tirely based upon sales in the immediate neigh-v. 

BEAUPORT 
CARRIERESCUE . 	) bourhood and their evidence must therefore be ac- 
Reasons for cepted in preference to opinion evidence standing 
Judgment. 

• by itself, resting on opinion give in the abstract, so 
to speak. What really establishes the market price 
of real property is on the one hand the offer 
and on the other the demand. No such demand as 
would enhance the value of property has been 
proved. Indeed, on the whole, the contrary has been 
established. The large area known as San Bruit, 
the land immediately adjoining on the south of the 
property in question, was sold for the Transconti-
nental in August, 1912, at $1,000 an  arpent,  which 
would represent about 3 24-100 cents a square foot. 

After carefully considering the evidence, and 
after having the advantage of visiting the premises 
in question, accompanied by counsel for both par-
ties, I have come to the conclusion that the prices 
paid for property in that neighbourhood should be 
used as a basis of the present assessment. That 
this property is worth about the same as, if not less, 
than the St. Valier Park property, but somewhat 
more than the Delaney property, near Bell Road. 
Therefore, a fair, reasonable and liberal compensa-
tion for these lands would be as follows, viz. : 
Block A,—At 18 cents a foot 	 $1,113.66 
Block B, — The front part, on  

Dumesnil  Street, 16,125 feet 
at 18 cents 	 $2,902.50 

And the balance of the Block, to 
the south, 13,975 feet, at 15 
cents 	  2,096.25 

$4,998.75 
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Block C,—At 20 cents a -foot, valuing it â 
little higher, taking into consideration 
that the siding and the platform might 

"425 

1916 

THE KING 
V. 

CA::RIERES DE 
BEAUFORT CIE.  

make its purchase more attractive for 	seasons for 
Judgment. 

certain purposes 	  2,132.80 

$8,245.21 
To which should be added 10 per cent. for 

compulsory taking—the evidence show-
ing indeed in this case that the defend-

. ants were unwilling to part with their 
'property 	  824.52 

$9,069.73 

Better lots, indeed, than on, A, B and C are being 
sold at St. Valier Park, on  Lesage.  Street,-  at 171/2-
cents. And why should Block C have that high value , 
claimed by some of the' defendants' witnesses, when 
some of them even say that if it is sold as building 
lots, it will go very cheap, and then, the land is too 
narrow at the western end to be economically and 
practically used with advantage for a factory. Even 
if there were a, demand for industrial purposes and . 
that C could be sold as such, one of the witnesses ' 
says he is not sure that it would fetch, on that basis, 
as good a price as that he valued it at for building 
and commercial purposes, that is, for dwellings and" 
shops. 

The defendants further claim the additional sum 
of 25 cents a square foot, upon . the whole area of 
the land expropriated, because the Crown, closed the 
streets to which they had a right, .claiming further 
they had a right of way over and upon all the streets 
4of St. Malo, and that if the Crown takes possession 
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1915 	of their land, it has thereby the right to close the 
HE KING streets, adding that the expropriated lands carried 

CARRIERS SI with CIE. 	them the right to the streets. 
• Reasons for 	This is a somewhat extraordinary proposition. Judgment. 

The defendants' lands were formerly part of that 
large subdivided area known in Quebec as Sans 
Bruit,—a subdivision made a great many years ago. 
When the owners of Sans Bruit subdivided this 
property they allotted a part for streets and a part 
for lots. In arriving at the price for such lots they 
must have included in the same the value of the 
streets opposite the lots,—because , they were get-
ting no ear-mark value or consideration for them 
from the purchasers of these lots. What the own-
ers of Sans Bruit did, indeed, was to dedicate these 
streets to the public, and when the defendants, or 
their  auteurs,  acquired their property, such dedica-
tion to the public had been made for already a num-
ber of years. If anyone could, consistently with the 
circumstances, have any claim upon such streets it 
would • be the defendants' vendors; but neither the 
vendors nor the purchasers of these lands have any 
right therein. In Myrand v. Légaré,1  Sir A. A. Do-
rion, C.J., says:  "Une propriété privée peut devenir 
"propriété publique, lorsqu'elle  est  déclarée telle  
"par  une autorité compétente ou  encore par la dédi-
"cation  que  le  propriétaire  en fait pour  l'usage  du 
"public.  Un chemin ou une  route  peuvent être  •  
"établis  par  un procès-verbal ou autre acte émanant  
"des  autorités municipales, (autrefois  des  officiers  
"de  voiries) conformément aux  dispositions de la  loi, 
"ou ils peuvent l'être  par tout  acte  du  propriétaire 
"indiquant clairement  son intention de le  céder  au 
"public.  Ainsi  lorsqu'  un propriétaire ouvre sur  ' 

1  6 Q.L.R. 120 et seq., 
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"sa propriété une rue ôu une place publique et qu'.- 	1915  
"il y concéde des terrains en les désignant comme THE vxING 

~CARRIE "attenant à telle rue ou place publique, sans aucune eue  RRTES  c EDE, 
"réserve de son droit de propriété, il n'y a aucun Reasans  for  Judgment.  
"doute, que par l'usage que le public en .fait, .cette 
"rue ou place publique ne devienne propriété pub- 

lique, a l'usage non seulement de ceux qui y ont: ac- 
quis dés terrains riverains, mais a l'égard de-tous 

"ceux qui peuvent avoir a y passer, c'est-a-dire, a 
"l'égard du public en général. Cet effet ne résulte 
"pas de la convention faite avec les acquéreurs. des 
"terrains cédés, car alors il n'y aurait qu'eux et 
"leurs ayant-cause qui pourraient exiger 1'accom- 
"plissement des conventions portées dans, leurs 
"contrats, ni de la pr9escription qui acquiert toujours 
"une possession pendant une ,période détérminee 
"par la loi, pour qu'elle puisse conférer un droit 
"quelconque; ce qui imprime ce caractére de rue 
"ou de place publique au terrain indiqué comme tel 
"par le propriétaire, c'est la dédication ou l'aban- 
"don qu'il en a fait au public par une,  déclaration 
"expresse et qui recoit son exécution par l'ouver= 
"cure de telle rue ou place à l'usage du public. 

Page 123: 
"Il n'est pas meme nebessaire que cette  dedication  

"soit faite par ecrit; il suffit que les circonstances' 
"soient telles, qu'elles indiquent clairement . que 
" 'intention du proprietaire a ete -de faire un aban- 

don de son terrain au public, pour qu'il ne puisse 
"plus s'opposer a ce que le public s'en serve, con 
"formement a sa destination. 

"Les auteurs reconnaissent du reste que le public 
"peut, comme un particulier, acquierir par la  pre-  -
"scription la propriete d'un chemin. En effet si 
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"15  	"un  particulier acquiert,  pa  trente ans  de posses- 
THE KING "lion exclusive, la propriete,  d'un  terrain qui ap- 

CARRIERES OE  
BEAUFORT  CIE, partient a  autrui,  on  ne voit  pas  pourquoi  la pos- 
Reasons for "session non  interrompue  du public, pendant  trente  Judgment.  

"ans, ne lui ferait  pas egalement acquerir la pro-
"priete  d'un chemin, d'une  rue  ou d'une  place  pub-
lique."  

See also Guy v. City of Montreal,' Bourget v. The 
Queen,' and Jones v. Township of Tuckersmith.3  

At the date of the expropriation these streets were 
by dedication vested in the public, the defendants 
having neither fee nor predial rights of any kind 
therein, but merely enjoying in common with others 
of the public, the privilege of travelling upon the  
saine  and nothing more. Therefore, the right al-
leged to be interfered with must be found to be a 
right common to the public generally and for which 
an individual, affected by such interference, even in 
a greater degree than that sustained by other sub-
jects of the Crown, is not entitled to any compensa-
tion. Archibald v. The Queen;' The King v. MacAr-
thur. 

As already intimated, the Crown does not admit 
the defendants' title to the lands in question, and 
the defendants, by their counsel, contend they own 
the same, thereby taking upon themselves the burden 
of proof in that respect. 

It having been found, in the course of the trial, 
that Alfred Robitaille, the  auteur  of the defendant 
company, still retained the ownership of some por- 

i 25 L. C. J. 132. 
2  2 Can. Ex. 1. 
8'23 D.L.R. 569, 8 O.W.N. 344. 
4  3 Can. Ex. 251; 23 Can. S. C. R. 147. 
5  34 Can. S. C. R. 570. 
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tions of the lands expropriated, he was, by order of • 1915  

v.this court;  made a party to this action and appeared THE 
x1NG 

represented by counsel. Having been made a party CelTE CE .  
to this suit he filed of record, under the joint  signa-  Reasons for 

Judgment. 
ture of his counsel and his own, a declaration recit-
ing among other things that such of the lands ex-
propriated, which at the date of the expropriation, 
appeared to belong to him really belong to the de-
f endant company, and that the compensation money 
belongs to the said company, thereby further as- 
signing to them all his right or claim thereto. That 
cured part of the title to a certain number of lots, 
leaving without any, title lot 54, being a lane on Block 

• B, including àlso No. 751. 
Then there is also some doubt as to lots 55a, 55b, 

and 55c, there being no title to such lots under that 
description ; but there is title to parts of lot 55, of 
which 55a, 55b and 55c àre parts. Under Exhibit 
J, in 1881, "part of lot 55" was sold to Àlfred Robi- 
taille and Edouard Robitaille; who in turn, • in ,1882. 
(Exhibit G), sold the same with covenant to Patrick 
Lynott. And Patrick Lynott, in 1888 (Exhibit J), 
assigned and transferred a number of lots and both 	' 
in items 1_ and 4 of the said' deed "parts of 55" 
come into the hands of the defendants. ' I think it 
may reasonably be inferred that under this descrip-
tion of parts of 55, these lots 55a, 55b and 55c passed 
'to the 'defendants.  

There is further upon lot No. 55 a mortgage by 
L. N. Carrier in favour of James Machider, the 
amount of a judgment for $402.01, with interest and 
costs, as mentioned in the registar's certificate, to-
gether with a further hypothec ,on one undivided 
twentieth of lot 54, the lot for which no title has been 
shown. 
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1915 	Then there is this further matter which has not 
THE KING been mentioned at the trial and which became known 

B$AVPOB 
ceps RES

T CI I$
E. to this court only upon reading the chain of title and 

Reasons for it is this. Under both Exhibits E and F, Alfred 
Judgment. 

Robitaille, in 1898, purchased the lots therein men-
tioned, but did not pay the capital or purchase price 
of $450 and $300 respectively; but this capital re-
mained in the hands of the vendors, 'subject to an 
annual rent until the payment of the capital of the 
rent. It is not in evidence whether or not the capital 
has been paid. If it is not paid, such capital should 
be paid out of the compensation money hereby fixed. 

Furthermore, the sale to Alfred Robitaille and 
Edouard Robitaille, in 1881 (Exhibit I), is made 
subject, inter alia, to their erecting and operating 
upon the premises, within 6 months from the date 
of sale, a vinegar factory. And it is further equally 
covenanted thereby that in case the building ceased 
to be employed as a shop or factory, as well also in 
case they would be destroyed either through old age 
or otherwise, that the said lands would revert de  
plein  droit to the vendors. When did the fire de-
stroying the building take place, and had the failing 
to be rebuilt in the 6 months first assigned the effect 
to revert the property to the vendors'? 

These are all matters that were not mentioned or 
raised at the trial and upon which the court would 
think advisable to hear counsel before finally pro-
nouncing upon the same. Indeed, the question of 
reversion of the property under certain circum-
stances should have been made known to the wit-
nesses before they placed any value upon this prop-
erty; because the nature of such a title goes to the 
value of the land itself and tends to decrease its 
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value as compared with land held under a fee free ' 1. 
 s~ 

from any flaw or alea of any kind. 	• 	 TIIE KING 
y. DE 

On March 15th, 1915, the sum of $4,500 was paid o"RRIERES 
=EAiTPORT CIE. 

by the plaintiff to the defendant company on ac- seuf 

count of the compensation money Herein. 

Therefore, there will be judgment as follows : 
1st. The lands expropriated herein are declared 

vested in the Crown from the date of the  expropria=  
tion. 

2nd. The compensation for the lands expropriat-
ed and for all,  damages resulting from such expro-
priation is hereby fixed at the sum of ,$9,069.73, With 
interest 'thereon from April 15th, 1913. 

3rd. The defendants, upon their joint signatures, 
are entitled to be paid, such part of the established 
compensation as will,remain as a balance, after de- . 
ducting therefrom the said sum of $4,500, plus the 
value represented by lot 54, including No. 751, for 
which no title has been shown, unless, however, the 
defendants succeed in proving title, as hereinafter, 
mentioned, the whole upon giving to the Crown a 
good legal and sufficient title, free from all encum- . 
brances whatsoever, and more especially upon re- • 
leasing and freeing, 1st, the • mortgage on lot 55; 
2nd, the mortgages or hypothec of  bailleur  de fonds 
under Exhibits E • and F; 3rd, 'upon satisfying thë 
Crown respecting the clauses of their title creating 
reversion under the circumstances therein men-
tioned ; and 4th, upon releasing the mortgage on lot 
54, in case only the defendants establish title there- • 
to. 

And failing the defendants to be able to give such 
title free from all encumbrances to the satisfaction 
of, the Crown, and failing the' parties to be able to 
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1915 	adjust among themselves this question of title, 
THE 

v.
KING leave is hereby reserved to either party, upon giving. 

B£AUPOA 
CAAAIEAEST CIE bE. 10 days' notice to the other, to again bring the mat-
Reasons for ter before this court for further adjudication upon 
Judgment. 

the question of title, with leave to hear any further 
evidence that may throw light upon the matter and 
to be heard upon the whole question of title, but of 
title alone, the question of the assessment of the 
compensation money having been already finally 
settled so far as this court is concerned. 

5th, the defendants will be entitled to their costs. 

Judgment accordingly. 

Solicitors for  plaintif  : Chapleau Morin. 

Solicitors for defendants : Morgan & Lavery. 
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• 
HIS MAJESTY THE KING, ON THE INFORMATION- 1914 

OF THE ATTORNEY-GENERAL OF CANADA, 	• ,' Jane 15. 

PLAINTIFF, 

AND •  
~• 	! 	 , 
; 	- 	 - 	 • 

GEORGE DUUNCAN AND ELIZABETH DUNCAN, 
; DEFENDANTS. 

Expropriation—Water lots-Compensation—Riparian rights—Access. 
A riparian owner on the foreshore of a tidal and navigable water • . 

has the right to the water for domestic purposes,  allo  the right of 
access and exit to and from his property, which are elements of value 
in estimating compensation for the expropriation of.' lots by the 
Crown. 	 . 

l  
I NFORMATION f ôr the vesting of land and com= 
pensation therefor in..an expropriation, by the 
Crown.  

Tried before the Honourable Mr. Justice Audette, • 
at Campbellton, N. B.,'June 10,11, 1914.  

J. B. M. Baxter, K.C. and G. Gilbert, K.C., f o"r • 

H. A. Powell,' K.C., and T. A. 7ruenian, fôr de-' . e  
fendants.  

AUDETTE, J. (June '15, 1914) delivered judgment, 
• 

• This :is an information exhibited by the Attorney- 
General' of 'Canada,° whereby it appears, inter cilia;  
that, under the provisions ôf 'the Expropriation:- Act,, . . 
certain pieces of land, belonging to  thé  said defend 
ants, were expropriated for the purposes of  pré-:  
viding additional yard room, buildings and tracks ' 
for the Intereolonial Railway, at Campbellton, in the 
Province of New Brunswick. 	 ` 
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r Judgment. Brunswick, namely : The plan and description 
respecting Parcel 1, in the said information men-
tioned, and dealing with the piece of land under 
.lease, were so deposited of record on September 8th, 
1910. The plan and description respecting 'parcels 
Numbers 2 and 3, in the said information mentioned, 
and dealing with the piece of land abutting on the 
river, together with the lane of 14 feet, *ere so de-
posited on August 31st, 1910. Finally, the plan and • 
description, respecting parcel 4, in the said informa-
tion mentioned, and dealing with half of Sugar-Loaf 
Street, were so deposited on May 19th, 1911. 

The Crown tendered by the information the sum 
of $6,100. 

The defendants aver by their plea that the amount 
tendered is wholly insufficient and inadequate, and 
claim the sum of $30,000. 

Here follows a brief statement of the evidence ad-
duced at the trial. 

On behalf of the defendants the following wit-
nesses were heard, viz.: William F. Yorston, Geof-
frey Stead, Arthur W. Wilbur, Stenning H.Lingley 
and Alexander McLennan. 

William F. Yorston, married, 14 years ago, the 
defendants' daughter, and ever since his marriage 
has resided with the defendants and has had the 
management of their business. The defendant Geo. 
Duncan is 76 years of age—has been confined to his 
home by illness for nearly a year. The fire which 
swept part of Campbellton .took place on July 11th, 
1910. In 1886 this piece of land of 410 feet, abutting 
on the river, had been divided in 8 building lots. Be- 

1914 	Three plans and descriptions were respectively 
TaE KING filed of record, in the Office of the Registrar of 
DUNCAN. Deeds for the County of Restigouche, New 
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fore the fire Alexander McLennan offered $1,000 	1914 

for the eastern lot of 50, feet wide down ti) the road THE  

at the bluff on the river side, he being the proprietor P""'!' Eeasona for 
of the adjoining eastern lot, and George Duncan re- Sndgment. 
fused the offer. During the summer before the fire, 
Mr. Malcolm asked what price the defendant Dun: 
can would take for all the land, on the river side, 
from Sugar-Loaf Street to the' point marked "Z" 
on plan filed herein âs Exhibit No. 4; and Yorston, 
after consulting  Duncan, told Malcolm, he would 
give him an option for the same for the sum of 
$25,000. When Yorston told this to Malcolm, the 
latter ,said it was all right,—but nothing came out of 
it,—it did not mature, and Malcolm never made any 
offer. 

Geoffrey Stead is a civil engineer and speaks. 
with respect to the project of a wharf, and the cost 
thereof. 

Arthur W. Wilbur is the civil engineer who made 
the survey of the Restigouche River, taking depths 
opposite the property in question with respect to 
the scheme of a wharf. There being shallow water 
opposite this property,' it would be expensive to 
dredge for a wharf at that place. 

Stenning H. Lingléy, Town Treasurer of Camp- , 
bellton, speaks respecting the population of the dif-
ferent wards and the taxation of property. 

Alexander McLennan, , manufacturer, has his 
foundry on a piece of property leased from Duncan; 
immediately to the east of Parcels Nos. 2 and3 here-
of. He offered to Yorston, who was Duncan's. 
agent, the sum of $1,000 for 50 feet to  thé  top of the 
bank, adjoining his property, and he told Yorston- ° 
he was even willing to buy or lease the whole of the 
410 feet to Sugar Street on that basis, including the 
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1914 
	access to the shore. He looks upon the shore pri- 

THE v
.
K'NG vileges as valuable, and he has already landed goods 

DIIiCAx' and machinery at the foot of Sugar Street. There 
Reasons for 
Judgment. is a road outside of the fence, at the bluff, near the 

shore. He thinks the land in question is worth 
to him the price he offered, but does not know what 
it is worth to anybody else. 

On behalf of the Crown the following witnesses 
were heard, to wit : Henry C. Reid, John Harquail, 
Fred. M. Anderson, William F. Napier and Charles 
C. Duberger. 

Henry C. Reid, manufacturer, values parcel No. 2 
at $400 a lot, dividing it into 8 fifty-foot lots, equal 
to 400 feet,—allowing for a road which would give 
a depth of 70 to 80 feet to the lots. Making for the 
eight lots the sum of 	 $ 3,200.00 

To which he would add for damages and 
compulsory taking, the further sum of 	800.00 

making the total sum of 	  $4,000.00 

In making his valuation of the leasehold lots at 
$2,100 he included the value of the lane, giving ac-
cess thereto, and allowed a certain amount for the 
compulsory taking. 

He did not allow anything for the eastern half of 
Sugar Street,—which is equal to 30 feet in width,—
because he says it gave value to the eight lots in giv-
ing access thereto. He further adds he considered 
the water privileges. 

He valued the 471 by 150 feet belonging to Jane 
C. Duncan, and situated to the west of the present 
property, and also abutting on Sugar Street, at 
$600 a lot. 
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John Harquail, in valuing at $2,100 the leasehold 	1914 

lots, included therein'the 14-foot lane and allowed a TnE KING 

certain amount, for' compulsory taking. 	 DUN~"~' 
He allowed $3,200 for the •8 lots at the rate of Re d nentr . 

$400 a lot, inclusive of the value of Sugar Street, 
and taking the shore privileges into consideration. 

Fred. N. Anderson, in valuing at' $2,100 the lease-
hold property, included therein the 14-foot lane and 
allowed a certain amount for compulsory taking. . 

He also allowed $400 a lot. for the 8 lots; making 
the sum of $3,200, and allowed the. further sum of 
$800 for damages and compulsory taking, inclusive 
of the Sugar Street land. 	. 

The Jane C. Duncan property was valued at $800 
a lot. However, that figure was oaf terward.s in the 
course of the evidence corrected and ascertained at 
$600 a lot.  
' William F. Napier speaks as to the advisability 

and necessity of wharves at Campbellton. He says 
that there are presently enough wharves,'but is not 
prepared to speak as 'to the future. 	. 

Charles C. Duberger, a surveyor, has taken. levels. 
From the top of the railway embankment to the 
high water level there is a difference of 32.15 feet. 
The railway embankment is 9 feet high. 

This, concludes the evidence. 
It is admitted by both parties that the sum of 

$2,100 for the leasehold lots, inclusive of a 'certain 
amount allowed for,  compulsory taking, is fair and 	, 
just compensation for the same. 

The Crown filed at ..trial an undertaking whereby 
it gave the defendants a road or right-of-way, : 14 • 
feet wide, beginning at the eastern boundary line 
of George. Duncan's lands, now under lease to one 
Alexander McLennan, thence easterly following 
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the northern boundary line of the Intercolonial Rail-
way lands to the eastern boundary of George Dun-
can's land, and a continuation of said road easterly 
to the present junction with the road leading from 
Water Street to Duncan's Point ; also a road or 
right-of-way over the Intercolonial Railway lands 
from the western end of Water Street to the lands 
of the said George Duncan, as indicated on the plan, 
filed as exhibit No. 4 herein, and marked thereon 
by letters A, B, C, D, and E, said road to be con-
structed and maintained by the Crown. 

This is, indeed, a very valuable undertaking and 
of very great advantage to the defendants who, with-
out it, were left without access to or exit from the 
balance of their property lying to the east of the 
lands expropriated herein. 

While the foreshores on the Restigouche River, 
which is a tidal and navigable river, are at the place 
in question up to high water mark in the right of 
the Provincial Government, subject to the para-
mount right of regulating navigation in the Federal 
Parliament, there exist certain rights in the ripar-
ian owners, which are, under the Lyons case, dis-
tinguishable and in excess of those held by the pub-
lic at large. The riparian owner has the right to 
the water for domestic purposes, which, however, in 
salt water do not amount to much. He has also the 
right of access and exit to and from his property, 
etc. These rights are of some value, of, indeed, 
appreciable value. 

The Crown's valuators, it may be said, proceeded 
upon a wrong principle of law and fact in not allow-
ing anything for the 30 feet in width on Sugar 
Street,—on the assumption that this road could only 
be used in connection with the 8 lots in question. 

1914 

THE Krxa 
47. 

DIINCAN. 

Reasons for 
Judgment. 
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That road was of itself of value to the owner, who 	11914  

had his dwelling house to the southwest, of the rail- T13E KING 

DUNCAN. 
way track. That road was available 'and of value Reasons for 
to him to get to the river and draw upon this road Judgment. 
anything landed on  thé  shore at the foot of Sugar 
Street. A certain amount should be allowed • for 
that road, and the defendants are fully entitled to 
it. 

Then if the lots of Jane C. Duncan, which are, it 
is true, deeper than • the lots on the George Duncan 
property, have been assessed and paid for at the 
rate of $600, why would George Duncan's lots be 
assessed only at $400. Jane Dûncan's lots abut at 
one end on Sugar Street—just as George Duncan's 
lots do. The former lots had all the disadvantage 
of being near a railway track, because the railway 
was passing there before this expropriation. It is 
true some advantage might be derived from such 
neighbourhood, but approaching them as building 
lots such neighbourhood would be detrimental. 

Pursuing the comparison of the lots .of Jane' 
Duncan with those of George Dûncan, the 'latter 
have certainly a great, material and valuable ad-
vantage over the former, in that they have the water. 
front, with all the commercial advantages- derivable 
therefrom. 

In view of all the circumstances above related; it 
is thought that if the basis of valuation of $600 for 
each of the 8 lots were allowed, a fair and just com-
pensation would be arrived at. In this sum of $600 
a lot will be included a certain amount for the land 
forming part of Sugar Street, which the Crown's 
valuators have neglected to take into account and 
the 10 feet over and above the 8 fifty-foot lots. 
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1914 
	Consideration is also given to the great advan- 

TnE KING tage resulting from the Crown's undertaking given L'. 
DuwcAN. 	at trial. 

Resume for 
Judgment. Taking the 8 fifty-foot lots at $600 	$ 4,800 

and the sum of  	800 
allowed by the Crown's witnesses for dam-

ages, etc., 
and the further sum of 	  2,100 

for the leasehold lots, we arrive at the total 
sum of 	  $7,700 

for which judgment will be entered. 

Therefore, there will be judgment as follows, to 
wit: 

1st. The lands expropriated herein are declared 
vested in the Crown from the date of the expro-
priation. 

2nd. The compensation for the lands so taken 
and for all damages resulting from the said expro-
priation is fixed at the sum of $7,700, with interest. 

3rd. _The defendants, upon giving to the Crown 
a good and sufficient title free from all incum-
brances upon the said property, are entitled to be 
paid the sum of $7,700, with interest upon the sum 
of $2,100 from September 8th, 1910, to the date 
hereof, and upon the sum of $5,600 from August 
31st, 1910. 

4th. The defendants are entitled to the costs of 
the action after taxation thereof. 

Judgment accordingly.. 

Solicitor for plaintiff : George Gilbert. 

Solicitors for defendants: Powell c0 Harrison. 
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HIS MAJESTY  Ille  KING, ON THE INFORMATION 

OF THE ATTORNEY-GENERAL OF CANADA, 

PLAINTIFF, 

AND 

THE GOVERNOR AND COMPANY OF ADVEN. 
TURERS OF ENGLAND, TRADING INTO HUD- 

SON 'S BAY, 	- 	 - 
DEFENDANTS. 

1916 

Feb. 10. 

Expropriation---Water lots Basis of valuation,•—Municipal assess-
ment—Advantages—Wharf. 

The basis or starting-point for the valuation of water lots, 'ex-
propriated by the Crown for the purpose 'of wharf improvements, 
may be had from a municipal assessment of the property, taking into 
consideration . the higher assessable value of the land owing to its 
location, and the advantageafforded to the owners as a result of the ., 
improvements. 	, 

I NFORMATION for the vesting of land and com-
pensation therefor in an expropriation by\, the 
Crown. 

Tried before the Honourable Mr. Justice Audette, 
at Winnipeg, January 26, 27, 28, 1916. 

H. E. Kennedy and E. Bailey Fisher, for plain- 
tiff. 

S. J. Rothwell, K.C., and H. A. Bergman, for de-
fendant. 

AUDETTE, J. (February 10, 1916) delivered judg- 
ment. 	 • 

This is an information exhibited by, the Attorney,-
General of Canada; whereby it appears, inter alia, 
that certain lands, belonging to the defendants, were ' 
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1916 

TIIE KING 
1). 

THE HUDSON'S 
BAY CO. 

Reasons for 
Judgment. 

taken, under the provisions of the Expropriation 
Act, by His Majesty the King, for the purpose of a 
public work, namely, for an approach to a proposed 
wharf on the Pas River, by depositing on October 
6th, 1914, a plan and description of such lands, in 
the office of the Registrar of Titles for the Land 
Registry District of Neepawa, in the Province of 
Manitoba, in which Land Registration District the 
same are situate. 
• The total area of the land taken—inclusive of the 
two pieces of land respectively described in para-
graph 2 of the information—contains by admea-
surement (0.13) thirteen one-hundredths of an acre. 

The Crown, by the information, offers the sum of 
$1,000 in full compensation for the lands so taken 
and for all damages resulting from the expropria-
tion. 

The defendants at bar, by their plea, as amended 
at the trial, claim the sum of $5,500 for the lands 
taken and for all damages consequent thereto. 

The defendants' title is admitted. 
By expropriating the piece of land of (0.02) two 

hundredths of an acre—described in sub-paragraph 
(b) of paragraph 2 of the information, the access, 
by Larose Avenue, to the defendants' property has 
been absolutely taken away, and the expropriation 
made in that manner would, indeed, have resulted 
in very serious damages to the defendants' pro-
perty. However, counsel for the Crown, acting un-
der the provisions of sec. 30 of the Expropriation 
Act, filed at trial an undertaking dedicating to the 
public for the purposes of a public road or highway 
for ever this piece of land of (0.02) two hundredths 
of an - acre. As a result of such undertaking the 
parcel of land marked "A", on plan "C", will now 
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be used by the public and the defendants as a con- 1916 

tinuation of Larose Avenue, leaving thus free, open TIIE RING 

and untrammelled, the access to the defendant's pro- THBx 
 cô.

N'S 

party by that avenue. 	 Reasons for 
r Judgment. 

This undertaking removes entirely from the con-
sideration of this case the question of , damages, 

, leaving for adjudication only the questioil of the 
value of the lands taken. 

On behalf of the defendants the following wit-
nesses were heard: 

Auguste de Tremaudan, eliminating the question 
of damages, and the rights of wharfage, valuing 
the lands taken at $5,000. • 

Neil T. McMillan values Plot "B" at $1,925, and • 
Plot  "A" at $760--in all the sum of $2,685, elim-
inating the two elements above mentioned. 

Under similar aspect, C. S. Tyrrell, values Plot • 
"B" at $1,900,  and Plot "A" at $760—making in 
all $2,660. 	 • 

George M. Brown values the two plots at $2,500—
although "upon being asked by the Crown to  placé  a 
value upon the land, his valuation for the same, as 
appears by Exhibit No. 6, is only $1,000. This wit-
ness 's mentality and judgment are obviously affected 
by the interest of the' party who calls upon him for 
the expression of his opinion, a circumstance which 
will necessarily go to make his valuation of very 
little use and reliability. Eliminating wharfage 
rights and damages, witness Harry C. Beatty values ' 
the two pieces of land at $7,000. There was some 
further evidence on behalf of the defendants with 
respect to the general facts of the case. 

On behalf of the Crown the following witnesses . , 

were heard 
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1916 	C. H. Anderson and David E. Brown, who placed 
TxE KING a value upon the two plots at the total sum of $1,000. 

THBx  co N'S 	Henry Elliott, the secretary of the Town of Pas, 
Reasons for states that the defendants' property, containing 3.30 
Judgment. 

acres, was assessed in 1914, at the sum of $30,000. 
In 1915, exclusive of buildings, the land was also 
assessed at $30,000. The original valuation of the 
assessors for that year (1915) had been $40,000, but 
was reduced by an order of the court to $30,000. 

Two of the defendants' witnesses, de Tremaudan 
and Beatty, hold substantial interests in real estate 
at The Pas for speculative purposes, and I venture 
to say that their valuation is based more on specu-
lative value than upon the real market value. G. M. 
Brown's testimony, for the reasons given above, 
must be eliminated. Then we remain with the dis-
interested evidence of both McMillan and Tyrrell at 
$2,685 and $2,660 respectively, based upon the mar-
ket "value of the property, as against the evidence 
of the Crown at $1,000. 

To reconcile this conflicting evidence recourse 
should be had to the municipal assessment to be 
used only as a basis or starting-point. Although 
such assessments are under the statute directed to 
be made at the actual value of the property (R.S.M., 
ch. 117, sec. 29), it must be taken to be so done in 
a conservative manner. Tinder the municipal basis 
for the 3.30 acres at $30,000, the (0.13) thirteen one-
hundredths of an acre would represent a valuation 
of about $1,181.81. Using this as a starting-point, 
one must consider that a small piece of land, carved 
out, as It is in the present case, in an irregular shape, 
with the base of the triangle abutting on the river, 
the apex of the triangle where the property is 
worthless, cut in that shape, would call for a larger 
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price than the regular piece of land.: Hence, the 	1 

proper valuation of a parcel of land taken in that THEY ING 
shape would be assessed at a higher ,figure than TBBx co  es 

where the whole of, the property or a large ,part dg âsûor 
thereof is taken, and also at a higher figure than 

' the municipal assessment made, as said before, in 
a conservative manner.  

-The defendants own the land abutting on the river, 
but they are not proprietors of - the part covered by 
the water and have no .right to build wharves or 
make any erection in the river, without leave from 
the Crown. Gillespie v. The King.' 

This prospective public work, this wharf which 
the Crown is now putting up, will be of great ad-
vantage- to.the defendants. 

Taking all these circumstances into consideration, 
I hereby,assess the value o,f the land. at the sum of 
$1,700, to which should be added 10% for the .com-
pulsory taking of the same against the wish of the 

.owner, making in àll the sum of $1,870.' 

Therefore, there will be judgment as follows : 
• 1st. The lands expropriated' herein are declared 
vested in. the. Crown since the 6th day of October, 
1914. 

2nd. The compensation for the land taken, and for 
all damages resulting from the said expropriation, 
is hereby assessed at the sum of $1,870, with interest 
thereon at the rate of five per centum per annum, ` 
from October 6th, 1914, to the date hereof. 

3rd. The defendants are entitled to be paid the • 
said •sum of $1,870, with interest as above mention-
ed, Upon giving to the Crown a good and sufficient 

/ 

i 12 Can. Ex. 4.06. 
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1916 	title, free from all mortgages and incumbrances 
TnE KING whatsoever. v. 

Tx$ AY Co.  's 	4th. The defendants are further entitled to the BAY CO. 

Reasons for rights and privileges mentioned in the undertaking Judgment. 
filed at trial herein. 

5th. The defendants are further entitled to their 
costs. 

Judgment accordingly. 

Solicitor for plaintiff : E. B. Fisher. 

Solicitors for defendants : Rothwell, Johnson, 
Bergman  ce  McGhee. 
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HIS MAJESTY THE KING, ON. THE INFORMATION 

. OF THE ATTORNEY-GENERAL OF CANADA, 

PLAINTIFF, 

AND 

HALBERTRAM HECTOR ' BRADBURN AND 
JOHN TAYLOR WEBB, 

DEFENDANTS. 

Expropriation-Compensation--Water tote—Valuation—Advantages 
I 	. 

—Set-off. 
In estimating the amount of compensation upon the expropria-

tion of water lots by the Crown for harbour improvement purposes, 
regard will be had to the local market value of the land, its state of 
improvement respecting water' frontage, and the advantage and bene-
fit accrued to the owners as a result of the undertakings, the latter 
of which, under sec..50 of the Exchequer Court Act, must be consider-
ed by way of set-off. 

• 

I NFORMATION for the vesting of land and  "cor-  
pensation therefor in an expropriation by the Crown. 

Tried before the Honourable Mr. Justice Audette, 
at Fort William, Ont., February 1, 2, 1916. 

' F. R. Morris, for plaintiff. 
H. W. White, K.C., for defendants. 

AUDETTE, J. (February 2, 1916) delivered judg-
ment. 

This is an information exhibited by the Attorney-
General of Canada, whereby it appears, inter alia, 
that certain lands, belonging to the defendants, were, 

- under the provisions of the Expropriation Act, 
taken and expropriated for the purposes of a public 
work of Canada, namely, the improvements and en-
largement of the harbour of Fort William, in the 

1916 

Feb. 2. 
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1916 	Province of Ontario, by depositing, on September 
THE 

t
KJNG 16th, 1913, plans and descriptions of the lands so 

BRADBURN. expropriated in the office of the Local Master of 
Judgment. Titles in and for the District of Thunder Bay, On-

' tario, in which district the lands are situate. 

Two pieces or parcels of land were so expropri-
ated. One being part of Lot 7, Concession E, Island 
No. 1, of the City of Fort William, and containing 
by admeasurement one and twelve one-hundredths 
(1.12) acres. 

The second piece or parcel of land so expropriated 
is Lot No. 6, Concession E, Island No. 1, of the said 
City of Fort William, and containing by admeasure-
ment two and thirty-four one-hundredths (2.34) 
acres. 

The Crown, by the information, offers the sum of 
$3,360 in respect of Lot No. 7, and the sum of $7,020 
with respect to Lot No. 6, making in all the sum of 
$10,380. 

Together with the said sum of $10,380, the Crown 
further undertakes and consents that the defendants 
and their successors in title be at liberty to con-
struct, maintain and use, upon the space of 25 feet 
lying between the line of expropriation and the har-
bour line, owned by the plaintiff, such wharves, 
docks or piers as they may desire. 

The Crown further undertakes to dredge to the 
harbour line, and in the event of docks or other 
structures being so built to the harbour line, to 
dredge forthwith clear of such docks or other struc-
tures as to enable vessels to approach to and along 
the same. The whole as more specially described 
and set forth in paragraphs 5 and 6 of the said in-
formation. 



Reasons for 

.The defendants' title is admitted. 	. ` 	Judgment. 

The several questions of law respecting' the road 
allowance, the right of the riparian owners: on a navi-
gable river, have•  already been pissed upon,'',in the 
case .between the same parties, namely, in the case'' 
of The Ding v. Bradburn,' and do not come up for 
decision in the present issues. The only question 
to be now decided is one of  thé  quantum of the corn- . 
pensation to be paid with respect to the lands taken 
and ;the damages, if any, resulting from  thé  ,expro- 
priation. 

Dealing first with Lot No. 6, it may be ;said; that 
taking into consideration the . condition of the •real 
estate' market at Fort.  William at the date of the 'ex- 
propriation,---the unimproved condition of . the lot 
respecting water frontage and without any water 
front on account 'of the road allowance, and further 
the material advantage derived from the two under-
takings above mentioned, I have come to the  conclu;  
Sion that the offer, at the rate of $3,000 an acre, for, 
the said Lot 6, is over and above the a ctuâ,l market 
value of the same,—and specially so 'indeed if full' 
effect 'is given to sec. 50 of the . Exchequer Court 
Act, whereby the advantage and benefit accrued to 
the owners of the property from the undertakings 
must be taken into account, and consideration' given 
to it by way of set-off. Therefore, the amount-of 
$7,020 offered by the Crown for the 2.34 acres .ex 
propriated with respect to Lot No. 6, is declared 
sufficient and adequate in respect 'of the land taken' 

1 14 Can. Ex. 419. 	 . 
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.'• The defendants at bar contend that the amounts 	1916 

offered by the Crown, in :the manner above set forth, T11 RING 

are not sufficient, and Claim the sum of $65,000. 	BRADH URN . 
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1916 	and for all damages resulting from the  expropria-  
THE KING tion of the same. n. 
BRADBURN. 	Coming to Lot. No. 7, for which the Crown has 

Judgment* also offered a compensation at the similar rate of 
$3,000, inclusive of all damages, I must say that 
if Lot. No. 6 is worth $3,000 an acre, Lot No. 7 must 
necessarily be worth more, as it had already been . 
improved by the dockage and frontage improve-
ments given by previous expropriations, and fur-
thermore, it has been damaged by the manner in 
which the 1.12 acres have been carved out of the 
same, although the increased frontage given by the 
present expropriation must not be lost sight of. The 
plaintiff has taken a piece of land of irregular shape, 
at the expense of the frontage on the Kaministiquia 
River. 

Therefore, taking into consideration the irregular 
shape of the piece taken on No. 7, the advanced 
value derived by the defendants from the improved 
piece fronting on the McKellar River, with the above 
mentioned undertakings and the state of the mar-
ket at the date of the expropriation, I have come to 
the conclusion that this piece should be assessed on 
a basis of $5,000—thus allowing a compensation that 
is ample and liberal under the circumstances. The 
sum of $5,600 will be allowed for the 1.12 acres ex-
propriated and taken from Lot No. 7. 

Therefore, there will be judgment as follows, to 
wit : 

1st. The lands expropriated herein are declared 
vested in the Crown from the date of the expro-
priation, namely, the 16th day of September, 1913. 

2nd. The compensation for the lands expropri-
ated herein is hereby fixed at the total sum of $12,620, 
with interest thereon at the rate of 5% from the 16th 
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September, 1913, to the date hereof. The whole in s 

full satisfaction for the land taken and all damages THE
E 

 (ING 

whatsoever,resulting from the said expropriation. BRADEURK. 

3rd. The defendants are entitled to be paid, . by udgment= 
the said plaintiff, the said sum 'of $12,620, with in- 
terest thereon, as above mentioned—upon giving to 
the Crown a good and sufficient title, free' from all 
mortgages and encumbrances whatsoever. 

4th. The defendants are also entitled to the rights, 
powers and privileges conferred . upon them: and 
their successors in title by the two undertakings 
mentioned in the information herein. 

5th. The defendants are further entitled to the 
costs of the action. 

Judgment accordingly. 

Solicitors for plaintiff : Morris & Babe. 

Solicitors for defendants : Whitla, Bury cb Mc-
Cor.mick. 
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1916 HIS MAJESTY THE KING, ON THE INFORMATION 
April  22. 	OF THE ATTORNEY-GENERAL OF CANADA, 

PLAINTIFF, 

AND 

ARTHUR  PICARD,  HONORINE MORAUD, WIFE 

OF EDMUND R. ALLEYN, AND THE SAID ED- 
MUND R. ALLEYN, TO AUTHORIZE HIS SAID 

WIFE AND DAME PHILLA LEE, 

DEFENDANTS. 

Expropriation—Basis of compensation—Value of land—Speculative 
purchase--10% allowance. 

In assessing compensation for property taken under compulsory 
powers, it is not proper to treat the value to the owner of the land 
and rights, as a proportional part, the value of the realized under-
taking proposed to be carried out. The proper basis of compensa-
tion is the amount for which the property could have been sold had 
the proposed undertaking by the Crown not been in existence, with 
the possibility that the Crown or some other person might obtain 
those powers. The price the property brought from purchasers 
speculating upon the expropriation affords no proper mode for arriv-
ing at its market value, and having been acquired for such speculative 
purposes the usual 10% allowance for the compulsory taking will be 
refused. 

I NFORMATION for the vesting of land and corn- , 
pensation therefor in an expropriation by the 
Crown. 

Tried before the Honourable Mr. Justice Audette, 
at Quebec, December 20, 21, 1915. 

Geo. F. Gibsone, K.C., and A. C. Dobeil, for plain-
tiff. 

Louis S. St. Laurent, K.C., and A. Baillargeon, 
for defendant Picard. 

Lucian Moraud, for other defendants. 
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AUDETTE, J. (April 22, 1916) delivered judgment. 	1 ,16. 
TIM MING 

This is an information exhibited by the Attorney- ne ►RD. 
General of Canada, whereby it appears, inter alit, Reasons for 

that certain lands belonging to the defendant Picard, Jadgment., 

were taken and expropriated, -Under the authority 
of 3 Ed. VII., ch. 71, for the purposes of, the Na-, 
tional Transcontinental Railway, a public work of 
Canada, by depositing a plan and description of the 
same, on November 8th, 1913, with the Registrar of 
Deeds of the Registration, Division of 'Quebec. ; 

The Crown, by the information, offers the sum of 
$4,589.55 for the land so expropriated, and for all 
damages resulting from the said expropriation, and 
defendant Picard, by his plea, claims the sum of 
$28,200. 

The hypothecary-creditors, Moraud,, Alleyn and 
Lee, appeared by attorney and filed of record a de-
claration whereby they admit having been served 
with the information and ,declare to leave the mat-
ter in the hands of the Court. 

The total area of the land expropriated is 5;367 
feet. 

This property is situate on Champlain Street, in 
the City 'of Quebec, and extends at the back to, low 
water mark, as conceded by the, Crown's counsel. 
The Crown has expropriated from this property 
the right-of-way for the National Transcontinental 
Railway, taking * all the land, belonging to the de-
fendant, on the river side from the north line of the 
said right-of-way,--thus leaving the defendant with 
,a certain piece 'of land on the northern side of the 
said right-of-way to Champlain Street, and upon .  

O the  piece, of land so left to .the defendant, there is a' 
dwelling house with ,a small yard at the back. 	 1 

t 
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1916 	Under a previous expropriation of the whole 

Reasons for 
Judgment. 1911, as appears by a copy of the information filed 

herein as (Exhibit A),—the Crown had offered the 
sum of $16,411.48. By reference to that record, it 
appears the defendant Christie (Mrs. Howe) had 
accepted that amount by her plea of November 4th, 
1911. However, that plea has been subsequently 
amended by substituting a new one filed on Novem-
ber 29th, 1911, whereby the amount of $16,411.48 
offered by the said information is refused and a 
claim for the sum of $36,324.50 made in respect of 
the same. That case was finally discontinued on 
March 20th, 1912. 

However, on December 13th, 1911, while the whole 
property was thus expropriated and before the 
Crown abandoned the said expropriation, under the 
provisions of sec. 23 of the Expropriation Act, and 
before the discontinuance, of the first case in respect 
thereto, the defendant in the first case, Elizabeth 
Christie (Mrs.. Howe), sold her property and as-
signed all her rights to and interest in the compen-
sation moneys to J. T. Donohue. The latter, heard 
as a witness, testified he paid as consideration for 
the said sale or assignment, the sum of $16,411.48 to 
Reverend Father Wood, acting on behalf of the St. 
Bridget Asylum, to whom the said Mrs. Howe had 
assigned her rights, in the manner mentioned in the 
evidence. And it is well to add that Reverend 
Father Wood, heard as a witness, recognizes having 
so received the said moneys. A conveyance of this 

• kind, while the property was expropriated, did not 
pass the fee at that time, but the assignment to the 
compensation moneys was good and valid. 

THE KING property herein,--including the dwelling house and N.  
PICARD. 	the land up to Champlain Street, of January 20th, 
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16 Subsequently thereto the said.  Donohue appears 	1  
to have sold to the present defendant Picard, the THE KUNG 
whole of ,the.  said property for the sum of $18,000,

Reasons 
PI~RD. 

as appears by the deed filed herein as (Exhibit B).' Judgments 

The ,defendant Picard frankly admits 'in his evi- 
dence that when he bought, it was. not with the . in- 
tention of occupying the property, but that it was 
absolutely a speculation, with''the . idea . of 'making - 
more later on. Witness Donohue also admits he 
bought to speculate, and it must be conceded there 
is nothing wrong in speculating; büt .the market 
price of property and its speculative price may be 
very" different. 

Be all this as it may, I cannot refrain mentioning 
• that while my opinion is that all the facts disclosed 

by . the evidence are true; -that . all the witnesses 
heard in respect of this transaction, told the truth, 
I am inclined to believe I have not_ the whole 'truth. 
In other words, I feel satisfied I have. not the whole, 
history of this transaction.. I have had some hesi-
tation as, to whether or not I should not re=open the. 
ease to hear further evidence, but after mature 
deliberation, I have come to the conclusion that per-
haps with additional evidence, I would not then \be 
in a better position than I am now to. do justice 
tween the parties, and I have abandoned the idea. 

It is, indeed, in a case -of this' kind, quite difficult' 
to arrive at• a satisfactory amount as representing A . 
the market value of the `land in question herein,, 
view of the fact that at the date-, of the expropriation-_, 
there .was= practically no market for all these , water 
front properties, in the , neighbourhood;—notwith-
standing these transactions by witnesses Donohue 
and Picard made with the object of speculating, up-
on the. expropriation. 
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1916 	The only revenue derived from the property was 
THE eKING from the dwelling houses which at the date of  pur- .  

	

PI CARD. 	chase by the defendant Picard had seven different 
Reasons for 
Judgment. tenants, honourable and respectable tenants, but of 

the labouring class, as a property in that locality 
would obviously call for and command, and calling 
for small rents. Notwithstanding the large claim 
made for the damages resulting from the expropria-
tion, from the fact that the railway passes at the 
back of the property,—the defendant Picard tells us 
that the revenue derived from the house has not 
varied in 1912, 1913, 1914 and 1915. 

There is a small wharf on the property, running 
practically to low water mark, but there is not a 
tittle of evidence showing that there was ever any 
revenue derived from the same, or whether or not, it 
was not only used as a yard, together with all rights 
attached to a riparian owner under similar circum-
stances. 

The property at the date of the expropriation was 
used as a residential proposition, and the house was 
occupied by tenants, and that was the only apparent 
revenue it did yield as such. There is, however, 
some evidence and much argument as to the future 
potentialities of this property, as forming part of 
the harbour of Quebec, in course of development. 
But in that respect, it is now clearly settled that in 
assessing compensation for property taken under 
compulsory powers, that it is not proper to treat the 
value to the owners of the land and rights, as a pro-
portional part of the value of the realized under-
taking proposed to be carried out; and the proper 
basis for compensation is the amount for which 
such land and rights could have been sold had the 
present scheme carried on by the Crown not been 
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existence,—but with the possibility that the 	. 19  16 , 

Crown or some company or person might, obtain TILE KING 

those or such powers. The Cedar Rapids Case.' PI"  
And is there any competition in a'case of ,this kinds Jud ntr 
Would these works be done by anybody else but the 
Crown I 

In approaching these considerations, it is well to 
bear in mind that I am not using the transactions 
made by Donohue and Picard as a proper. mode of 
arriving at the market value of this property; be-
cause they were obviously made . with the open pur-
pose of speculating upon the .expropriation, to the 
detriment of the public interest. The matter be-
tomes self-evident, when ie is considered that the 

• defendant is now claiming by his plea the sum of -
$28,200, and that he openly and frankly admits in • 
his evidence that he bought for, the purpose of 
speculation, a purpose which is not in itself wrong, 
but a speculative price, boosted 'up upon imaginary 
schemes or reasons, does not always , establish the 
market value of a property. 

Then it is said the Crown, by the original  informa-
•   tion under case No. 2152, offered ' the sum 'of $16,= 

411.48 for the whole property and has thus to a cep►;  
tain  extent established the; market price of the pro-
perty. 

Accepting that view, the whole question of coin- 
pensation would then resume itself into finding what 
is the value of what remains of this, property after , 
the expropriation of 1913,—since we have the value 
agreed upon before the expropriation. Consider-
ing, therefore, that the whole of the dwelling house, 

• with a small yard, remains intact, and that the only 
revenue derived from this property at the date of • 

1  [1914] A.C. 569, 16 D.L.R. 168. 

i 
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"16 16 	the expropriation, was from the dwelling, it will 
1.11E KING obviously appear that the sum of $28,200 claimed 

	

r"ARD- 	by the defendant is not only excessive, but is ex- 
Reasons for 
Judgment. travagant. 

There can be no objection to the taking of the 
view to a certain extent and to consider that the 
valuations made by witnesses Giroux and Tanguay 
in 1911 was right and acceptable to the defendant. 
If these valuators are declared fair and just and 
properly enlightened in 1911 in fixing the value of 
this property,—why cannot their judgment be also 
accepted at the date of the 1913 valuation? Their 
competency would appear to be equally good in 1913 
as it was in 1911. Is such competency divisible? If 
the valuation of 1911 is accepted, why not accept 
that of 1913, which is by them fixed at $7,207.31? 
That would have been the end of .the present con-
troversy. 

On the other hand, is the optimistic valuation of 
$3 or $3.52 a foot to be accepted, bringing the value 
of this property up to over $40,000. Undoubtedly,, 
in taking this view, the witnesses must have been 
looking through a magnifying glass at Quebec, that 
will some day be, but at too far a distance, with too 
remote capabilities to be presently taken into con-
sideration, and be coupled with the true market 
value of this property in 1913. And, indeed, why 
would the Crown be now charged with the enhanced 
value that the present work it is now carrying on 
in the harbour of Quebec would some day, in an un-
certain distant future, give to these properties in 
the harbour. 

And as is so well said, by Rowlatt, J., in Sidney 
y. North Eastern Railway Co.': "Now, if and so. 

1  [ 1914] 3 K.B. 629 at 637. 
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"long as there are several competitors, including • 1  916 

"the actual taker, who may be regarded 'as, possibly TI?v  INC  

"in the market for purposes such as those of the PicAan. 
asons  fo  

"scheme, the possibility of their offering for the Judgment. 

"land is an element of value in no respect differing 
"from that afforded by the possibilitÿ of offers for 
"it for other purposes. As such it is admissible as 
"truly market value to the owner and not merely 
"value to the taker. But when the price is reached 
"at which all. other competition must bé taken to 
"fail, to what can any further value be attributed? 
"The point has been reached when the owner is 

' "offered more than the land is worth to him for his 
"own purposes, and all that any one else would offer,. 
"him except one person, the promoter who is now, 
"though he was not before, freed from competii= 
"tion. Apart from compulsory powers, the 'owner 
"need not sell to that one, and that one would need • 
"to make higher and yet higher offers. In  respecte  
"of what would he make them? . There can be only 

one answer, in respect to the value to him for his , 
"scheme. And he is only driven to make such offers 
"because of the unwillingness of the owner to sell 
"without obtaining . for himself a share in. that 
"value. Nothing representing this can be allowed." 

See also the observation of Lord Dunedin in the 
Cedar Rapids Case.' 

In the result the only question involved in this 
case is that of the quantum •of the compensation under 
the' circumstances. I have had the advantage, ac- 
companied by counsel for the respective parties, to 
visit and view the premises in question, and giving 
due consideration to the evidence and tô all the cir- 
'cumstances of the case, I have come to the conclusion 

116 D.L.R. 168, [1914] A.C. 569 at 576. 
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1916 	to fix as a fair and liberal compensation the sum of 
THE 

v
KING $9,132.20—this amount to cover the value of the  

	

PICARD. 	land taken, the wharf, the damages to the balance 
ego. entr of the property remaining in the hands of the de-

fendant, together with all riparian rights attached 
to such a property. 

This property having been ostensibly bought for 
speculative purposes when it was tied up under ex-
propriation proceedings, and upon the expectation 
of a further and ultimate expropriation, the usual 
10% allowed in some cases for the compulsory tak-
ing will be refused. While the 10% allowance may 
be in certain cases allowed when one is forced out 
of his own premises or some such condition, the 
present case does not offer any of the elements oper-
ating in favour of such allowance. The King v. Mac-
Pherson,' Cripps on Compensation,' Browne and Al-
lan on Compensation.' 

Therefore, there will be judgment as follows, viz.; 
1st. The lands expropriated herein are declared 

vested in the Crown from November 8th, 1913. 
2nd. The compensation for the lands so expro-

priated and for all damages whatsoever arising out 
of or resulting from the said expropriation is hereby 
fixed at the sum of $9,132.20, with interest thereon 
from November 8th, 1913, to the date hereof. 

3rd. The defendant Picard is entitled to receive 
from and be paid by the plaintiff, the said sum of 
$9,132.20, with interest as above mentioned, upon 
giving to the Crown a good and sufficient title; free 
from all hypothecs, mortgages, charges and encum- 

1 15 Can. Ex. 215, 232, 20 D.L.R. 988. 
2  5th Ed. 111. 
3 2nd Ed. 97. 
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trances whatsoever, the whole in full sâtisfaction 	1916 . 

for the land taken and for all damages whatsoever THE KING 
v. 

resulting from the said expropriation.  
Reasons for 

4th. The defendant Picard is also entitled to the Judgment. 

costs of the action. 
Judgment accordingly. * 

Solicitors for plaintiff : Gibsone Dobell. . 

Solicitors for defendant Picard: Galipeault, St. 
Laurent, Metayer Boisvert. 

r 
Solicitors for other defendants: Morciud 	Bav- 

ard.  
* Affirmed on appeal to Supreme Court of Canada, March 26, 1917. 



462 	 EXCHEQUER COURT REPORTS. [VOL. XVII. 

191 HIS MAJESTY THE KING, ON THE INFORMATION 
Noy. 0. 	OF THE ATTORNEY-GENERAL OF CANADA, 

PLAINTIFF, 

AND 

THOMAS BERRY, JOHN BERRY AND MAR-
GARET BERRY, ELIZABETH  MIRIAM  
BERRY, ADAM AIKENS, AND WINCESLAS 
LA RUE, REPRESENTATIVE OF THE HEIRS AND NEXT 

OF KIN OF EDWARD J. HALL AND C. H. LLOYD, 

DEFENDANTS. 

Expropriation—Compensation—Title—Community property—Will ---
Agreement of sale—Mortgage—Prescription. 
In an expropriation of land by the Crown for training camp 

purposes, held that land acquired by a testator during his mar-
ried life being community property could only be disposed of by 
him to the extent of his interest therein, and those claiming under 
the will were entitled to compensation therefor to no greater extent; 
that the testator's wife having died intestate, half of the community 
went to her children, who were entitled to compensation accordingly. 
A purchaser of such land, who has resold them to the Crown, is only 
entitled to compensation according to the terms of the agreement of 
sale, but not to damages for the compulsory taking; nor will com-
pensation be allowed for mortgages or hypothecs which have become 
prescribed. The amount of recovery being greater than the amount 
offered, interest was allowed from the date of expropriation. 

I NFORMATION for the vesting of land and com-
pensation therefor in an expropriation by the Crown. 

Tried before the Honourable Mr. Justice Audette, 
at Quebec, October 6, 1917. 

W.  Amyot,  for plaintiff. 

Arthur Fitzpatrick, K.C., for defendants. 

AUDETTE, J. (November 6, 1917) delivered judg-
ment. 

"'a 
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This is an information exhibited by the Attorney- 	1917 

General of Canada,- whereby it appears, inter alia, TEEK 'HG 

that certain lands belonging to , the defendants were BEERY. 

Reaons 
taken and expropriated, under the, provisions of aud

sgnenft.or  

the Expropriation Act,' for the purposes of a: pub:  
lic work of Canada, namely, the "Valcartier Train-
ing Camp ", by depositing plans and descriptions of 
such lands,, on September 15th, 1913, and on August 
31st, 1914, in the office of the Registrar of Deeds fore  
the County or Registration Division "of Quebec. 

The lands so expropriated are composed 'Of the 
western half of lot'No. 67, of lot No. 65,, lot No. 64 
and lot No. 35, with farm buildings' erected on lot '. r 
No. 67. 

The Crown, by the information, offers the sum of 
$2,600. 

The defendants, who " severed in their defence, 
claim the sum of $10,000 for the immovables so ex-, 
propriated, while some of them claim, :in addition 
thereto, the further sum of $1,500 for damages, 're- 
sulting from the expropriation. 

Dealing first with the question of title,- it appears 
that one Thomas Berry, the father : Of :the defend-
ants Berry, was hi his, lifetime the owner ° in his, 
name of' lots 67, 65 and 35. He' married without , 
marriage contract, and during his married life lot 
No. 64 was acquired and fell in the community. • 

It is . further in evidence that, at the time Thomas 
Berry, the father, _made his will, his wife wasi non' 
compos 'mentis, and that she died "demented,, being 
unable to testate, arid the family, notary further 
testified that it is not to his knowledge she ever made 
a 

1  R.S.C. (1906) ch. 143:" 
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1917 	On September 4th, 1904, Thomas Berry, the father, 
THEeING by his will, bequeathed and devised to his son, James 

	

BERRY. 	Berry, all his movable and immovable properties, 
Reasons for 
Judgment. and constituted him his universal legatee. 

On November 21st, 1909, the said James Berry, 
by his will of that date, bequeathed and devised to 
his brother, Thomas Berry, all his movable and im-
movable properties and constituted him his uni-
versal legatee. The said James Berry has since 
departed this life. 

On May 6th, 1913, the said Thomas Berry (the 
son) sold .(Ex. "C")  to his brother-in-law, Adam 
Aikens, the lands described in the deed of sale as 
the two half-lots 65 and,67, lot No. 64 and lot No. 35, 
for the sum of $1,700, to be paid by instalments, in 
the manner mentioned in the said deed of sale. 

From the above mentioned chain of title it will 
therefore appear 'that Thomas Berry, the father, 
could only fully dispose of lots 65, 67 and 35, to-
gether with the half only of lot 64.. The other half 
of 64 having fallen into the community and becom-
ing the property of his wife. When he bequeathed 
and devised his properties to his son James he could 
only dispose of half of lot 64, and in like manner 
James, by his will, in favour of his brother Thomas, 
could dispose of no more under the title acquired 
from his brother's will. 

The mother having died intestate, the half of lot 
64 became the property of her children, Thomas, 
John, Margaret and Elizabeth Miriam,—each being 
the owner of one-eighth of lot No. 64. 

However, under the deed of sale of May 6th, 1913, 
it must be found that Thomas Berry, the son, con-
veyed to Adam Aikens, all the rights he had in the 
lands in question, making, therefore, Adam Aikens 
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the owner of lots 65, 67 and 35, as well as one-half 	1917  

of 64, together with the eighth which came to THE KING 
v. 

Thomas Berry, the son, from his  mother. 	 BERRY. 

Bensons for 
Then John, Margaret and Elizabeth Miriam Berry Judgment. 

were each the owner of one-eighth •  of lot 64 at the 
date of the expropriation, and are entitled to the 
compensation therefor, while Adam Aikens. is 'en-
titled to compensation for the balance. 

Now, on September 10th, 1913, assuming the full 
ownership of the four lots, Adam Aikens entered in- 
to an agreement with the plaintiff's representative 
(Ex. No. 3) whereby he sold this property ,for 
$2,600, when $50 were paid him on account and in 
part payment of the price of such sale. , This agree-
ment was entered into between Aikens and Captain 
Arthur E. McBain, who was duly authorized by his 
brother,. Colonel W. McBain, the, latter being in' full 
charge on 'behalf of the Crown of the expropriation. 
for the Valcartier Camp. The, sale had . to be 'com-
pleted by January 15th, 1914, and as it was not, the 
agreement lapsed and the $50 were forfeited in 
favour of Adam Aikens. 

Then on September 17th, 1914, Aikens having 
gone to Colonel William McBain, they .both entered 
into the agreement of that date, whereby Aikens 
agreed to sell his farm for $3,050, he receiving the 
sum of $100 on account, "the balance of $2,950 'to 
"be paid over as soon as deeds are executed," and 
the purchaser was to have immediate possession. 

The original of the latter agreement, having been 
used before the Public Account Committee of the 
House of Commons, could not be found, but both 
parties thereto spoke to the agreement when a copy 
was produced. Aikens admitted entering into the 
agreement, signing the same and receiving, $100 on 
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1917 ~,.~. 
THE KING 

V. 
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account, but he said he understood he was to « be 
paid the balance at once; and Colonel William Mc-
Bain states the balance was to be paid upon Aikens 
giving good title---the latter construction of the 
agreement being the only reasonable one. Now it 
appears clearly from what has already been said 
with respect to the question of title that Aikens 
could not give good title for all the lots, and the 
notary charged with the preparation of the deed, as 
appears from the evidence, so reported to Colonel 
William McBain. 

I, therefore, find that the compensation to which 
defendant Aikens is entitled for the property in ques-
tion is, on the basis of the sum of $3,050 as agreed 
upon by him. But from that sum should be deduct-
ed the sum of $100 already paid to him on account, 
and which he never returned, but retained, together 
with the further sum of $458.62, representing the 
value of the 3/g  of lot No. 64 reckoned under the 
basis of $3,050 for the whole farm. 
That is to say 	 $3,050.00 
From which should be deducted. . . . $100.00 
and the further sum of 	 458.62 

558.62 

leaving the sum of 	 $2,491.38 
While I find that defendant Aikens is bound by 

his agreement, it is obvious that the other defend-
ants are at large and are not affected by that sale, 
beyond conveying implicitly that if Aikens accepted 
that amount for the farm, he being the one most in-
terested, it would give a very good idea of the value 
of the same. 

However, the defendants have adduced evidence 
in respect of the value of the farm as a whole, and 
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as to lot 64 in particular. That evidence has prac- 	1917  

tically remained uncontroverted, the Crown, rely- THE RING 

ing on the agreement (Ex. No. 4), did not adduce BERRY. 
sons  fo  

any evidence on the question of value. 	 - Judgments 

I will, therefore, assess the value of each .eighth 
of lot 64, under the basis of $20 an acre, as 'estab-
lished  by the evidence adduced, making the sum ,of 
$675 as representing the three-eighths coming to the 
defendants John, Margaret, and Elizabeth Miriam 
Berry-7-the defendant Thomas. Berry (the son) hav-
ing disposed of his eighth of lot 64 by the deed to 
Aikens of May 6th, 1913. In the result John Berry 
will receive 	 $ 225.00 
Margaret 	" 	" 	" 	 225.00 
Elizabeth Miriam . 	" 	 " 	 225.00 

$675.00. 
As the defendants recover more than the amount 

offered by the information, they will be entitled to.-  . 
interest from the date of the expropriation. 	, 

Dealing with the question of damages, I find that 
the defendants Aikens, Elizabeth Miriam Berry, and 	• 
Thomas Berry make a claim for $1,500 as set out in 
their plea. I have already found that Thomas Berry 
had not, at the time of the expropriation, any 'inter-
est in the lands in question, he having conveyed all 
such interest therein to defendant Aikens in May, 
1913. We must, therefore, ascertain what damages 
Aikens and his wife can have suffered. 

This property was expropriated in September, 
1913, but Aikens and his wife remained in posses-
sion of the lands at the sufferance of' the Crown. 
They were still in possession in September, 1914, 
when Aikens entered into the agreement of the 17th 
of that month---and . it would appear from the evi- 
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1917 	deuce that he and his wife did not abandon the pos- 
THE KING session until some time in January, 1915, although 

	

BERRYi 	by the agreement of September 17th, 1914, he was to Reasons f Judgment.or  give immediate possession. If Aikens and his wife 
suffered damage, the evidence does not disclose any 
tangible loss. It is true Aikens and his family had 
to leave and vacate the house, some time in the au-
tumn of 1914, during artillery practice, and that it 
had to be done perhaps at very trying times; but 
they were in possession by sufferance—and what is 
referable to the grace and bounty of the Crown can-
not be construed as an acknowledgment of a right 
of action for damages, if any were suffered. Espe-
cially is this true when damages, including those to 
crop and for stolen goods, appear to have already 
been paid by the Crown to the defendant Aikens. 
I fail to see how, under the evidence, I could with 
any degree of exactness name any amount. But in 
view of the fact that I cannot allow Aikens any 
amount for compulsory taking when I have accepted 
as a basis of compensation the amount he was will-
ing to sell for in September, 1914, I will, by way of 
damages--although he remained in occupation up to 
January, 1915—allow interest from the date of the 
expropriation to this day, this interest to cover the 
damages to his mill and all trouble or damage not 
already compensated, resulting from the expropria-
tion. This accrued interest will amount to slightly 
over $500. 

The two mortagages or hypothecs, mentioned in 
paragraphs 6, 7 and 8 of the information, in favour 
of Hall & Lloyd, are declared prescribed, and .the 
heirs at law or next of kin of the said parties are 
not therefore entitled to recover in respect of the 
same. 
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Coming to the question of costs, I find that. the 	19 

, 	defendants, who were.' represented by the same soli=; zHE v.Kzxc 

citors and counsel,,, severed their defence into ,two` Bsaxï. 

' sets. of pleadings. Each part of the plea with respect $ûd .ént. 
to 'the claim-  made for the lands taken' is absolutely , 
identical; but One, set, of pleading claims, in addition. 
thereto, the damages, above referred to. '.Under the, 
circumstances of the case I feel unable to allow Mill, 
.costs on each issue, but I will treat the two defences 
as one and will allows the defendants costs .against 

• the Crown, which . I will fix at the sum of $275—the 
amount. to cover all witness fees, disbursements, ëtc. 

Therefore, there will be judgment as !follows,. to 
wit. 

1st. The lands expropriated herein are declared ' 
vested, in the Crown as of September,l5th, 1913: 

2nd. The compensation for ,the lands taken and 
for all damages resulting from the expropriation is • 
hereby fixed at the total sum of $3,266.38.. The,  said 
compensation being composed of{»the aggregate sums 
of $2,591.38 and $675.00 as above mentioned, ,with 
interest' from the date of ' the. expropriation. 

3rd. The defendant, Adam Aikens, is entitled ,to.'`, 
be paid the said sum of.. 	.. ........  
after deducting therefrom the sum . 	. ' 

of   	 $100.00 
already paid on account; . and , the 

further sum' of 	  458`.62
•  

	 ` 
,   558.62 

leaving the ' net, sum of 	 $2,491.38 
with interest thereon from September 15th, 1913. 
The said defendants, John Berry, Margaret` Berry, 
and Elizabeth Miriam Berry, are also entitled to bë 
paid the total sum of $675 in the proportion of $225 r' 
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1917 	each, with interest thereon as above mentioned. All 
THE KING of the said defendants being thus entitled to be paid v. 

	

Bern. 	the sums above mentioned in full satisfaction for the 
Reasons for 
Judgment. lands so taken and for all damages whatsoever re- 

sulting from the said expropriation, and upon giv-
ing to the Crown a good and satisfactory title free 
from all mortgages, hypothecs and encumbrances 
whatsoever upon the said property, including the re-
lease or discharge of the  bailleur  de fonds claim 
mentioned in the deed of May 6th,1913 (Ex. "C"). 

4th. The mortgage creditors, Hall and Lloyd, or 
their heirs and assigns or next of kin, as mentioned 
in the information herein, are not entitled to re-
cover in respect of the mortgages or hypothecs 
therein mentioned. 

5th. The defendants who appeared at trial and 
filed written pleadings are entitled to their costs in 
the manner above set forth, which said costs aré 
hereby fixed and allowed at the total sum of $275. 

Judgment accordingly. 

Solicitors for plaintiff. Drouin &  Amyot.  

Solicitors for defendant : Fitzpatrick,  Dupré  c 
Gagnon. 
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HIS MAJESTY THE KING, ON THE INFORMATION 1 916 
March 20. 

OF THE ATTORNEY-GENERAL OF CANADA,' 
'PLAINTIFF, 

AND 

PATRICK KING, 
DEFENDANT. 

Expropriation—Compensations—Farm — Timber land— Valuation —
Damages—Offset—Use and occupation. 

The basis of compensation for the expropriation of farm or tim-
ber lands by the Crown for training càmp purposes is the market 
value of' the property as a whole, at the date of expropriation, às 
shown by:  the prices other farms had brought in the neighbourhood 
when acquired for similar purposes; the benefits derived by the owner ' 
from the use and occupation of the land after the expropriation to go 
as an offset against his claim for damages: 

I NFORMATION for the vesting' of land. and cdm-
pensation therefor in an expropriation by the Crown. 

Tried before the Honourable Mr. Justice Audette, 
ât Quebec, March 6, 7, 1916. 

G. G. Stuart, K.C., for, plaintiff. 

L. S. St. Laurent, K.C:, for defendant. ' 

AUDETTE, J. •(Mârch 20, 1916) delivered judgment. 

This is an information exhibited by the Attorney-
General of Canada, whereby it appears, inter alia, 
that certain lands and real property, described in 
the amended information and belonging to the de-
fendant, were taken and expropriated by the Crown 
Under the provisions of ,the Expropriation Act, for 
the purposes' of "The Valcartier. Training Camp," 
a public work of Canada, by depositing on Septem- 
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1916  	ber  15th, 1913, a plan and description of the same, 
THE KING in the office of the Registrar of Deeds for the County 

PATRICK KING. or the Registration Division where the same are 
Reasons for 
Judgment. 	situated. 

While the property was expropriated in Septem-
ber, 1913, the defendant was allowed to remain in 
possession after that date for a long period of time, 
as will be hereafter mentioned. 

The defendant's title is admitted. 
It is also admitted and agreed upon by both par-

ties, that Lot No. 20, the farm lot, contains 891/2  
arpents,  out of which 20,000 square feet must be de-
.ducted, as having been sold to third parties before 
the expropriation; and that Lot No. 22, the bush lot, 
contains 146 2-5  arpents.  

The Crown, by the information, offers the sum of 
$2,600 for Lot No. 20, and the sum of $1,300 for Lot 
No. 22. The defendant claims $5,000 for Lot No. 22 
and $5,000 for Lot No. 20,—although expressing his 
willingness to accept $4,900 for the same, as inti-
mated on previous occasions,—together with the 
sum of $140 for alleged damages suffered in dis-
posing of his stock,—making in all the sum of 
$10,140. 

While the expropriation took place on September 
15th, 1913, the defendant was allowed to remain in 
possession of his property for quite a while after 
that date. He and his family had the use of the 
residence and buildings on Lot No. 20 up to May, 
1915, and resided there until that time. The Crown 
took possession of Lot 20 some time about August 
9th, 1914. The defendant had his crop of 1913, and 
the use of his farm up to August 9th, 1914. On the 
15th September, 1914, he was paid the sum of $425 
"in full settlement for all claims and damages of 
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"any and every nature whatsoever on Lot 20," as 1916 

appears by the receipt for this sum of $425, filed as THE.KING v. 
Exhibit No. 3. 	- 	 PATRICK KING. - 	 - 

•  Reasons for 

On behalf of the defence, witness . Giroux, àssuui- Judgment. 

ing Lot No. 20 contained 94  arpents,  valued it at $25 , 
an  arpent 	 $2,35Œ00 
The dwelling house 	  967.60 
Extension kitchen  	67.20 
The barn . 	. ' 	  1,07712 
3 lean-tos ' 	75.00 • 
Dàiry 	 25.00 

$4,561.92 
And he added thereto 	  338.08 

to make' up the amount of 	 $4,900.00 

for which he had obtained. an option from the de-
fendant And he adds, "that was the value- in I Au-
gust,1914." He says to arrive at the intrinsic value 
of a property it has to be valued in details. He fur-
ther. testifies that 'the value of the farm (Lot No. 
20), without any. question of expropriation, is the 
sum of

ti 
 $3,000 to $3,500. 	 . 

Witness Vallee values only Lot 22, which is a bush 
lot, with about 8  arpents  under cultivation, at $5,325. 
To arrive at this figure, he proceeds by first esti-
mating the quantity of commercial timber, pulp and 
cordwood upon the lot. He reckons there are 90  ar-
pents  with 882 cords of standing pulpwood, upon 
which he could realize $2.50 a cord. Twenty pieces 
of commercial timber 'at $2 a piece. 'One hundred 
and twenty standing cords of fuel at 75 cents profit 
upon each. Then he says, there are 38  arpents.  of 
swamp upon the lot, and an old barn which he 'valued 
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I916 at $50, and 8  arpents  of good land under cultivation, 
THE KING which he valued at $100 an  arpent.  He values the 

PATRICK KING. swamp at $5 an  arpent,  and the balance which is not 
Reasons for 
Judgment. cleared at $20 an  arpent,  adding that by working 

out the lot he would make $3,000 and retain the land. 
On cross-examination he stated he does not know 
of any farm at Valcartier which was ever sold at 
$100 an  arpent.  He bought the right to cut on 8 or . 
10 lots, some of 80 others of 100  arpents,  for $500 
each. In 1903 he bought a wood lot for $400. 

Witness Jules Croteau, a civil engineer, who did 
not show much qualification to value a bush lot, pro-
ceeded upon the same basis as the previous witness 
to arrive at the value of that Lot 22 at $5,332, as the 
intrinsic value. He states that he valued the lot 
upon the consideration that by working it he could 
realize the profits he mentioned. He further says 
a purchaser could advantageously purchase at $3,500 
to $4,000. He estimates also.the number of flooded 
acres upon this lot. 

Witness Murphy examined Lot. No. 22 in March, • 
1916, and estimates there are 1,000 cords of pulp-
wood standing on it, and 120 cords of cordwood,—
'and values the pulpwood at $2.75 a cord, and the 
cordwood at $1 standing; but this witness did not 
put any valuation upon Lot No. 22 as a whole. He 
valued Lot 20, under the quantity survey method, as 
follows : 

4 acres of swamp at $5 	 $ 20.00 
12 acres of bush land at $15 	 180.00 

And upon which are 3 cords of 
pulpwood per acre, at $2 	72.00 

1 cord of wood per acre 	12.00 
53 acres of land at $30 	  1,590.00 
4 acres of land at $75 	  300.00 
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8 acres of land at $75 	• 	 600.00 	1916 

	

2 acres of land at $75 	  150.00 	The KING 
v. 

	

. 6 acres of land at $100 	  600.00 PATRICK KING. 

r 
Building. 	  1,190.00 	Judgment. 

Making the total of 	 $4,714.00 

The buildings he valued as follows : 

Dwelling-house 	  $500.00 
Dairy  	10.00 
Pig pens  	20.00 
Machine and other sheds  	60.00 
Barn and stable  	.600.00 

$1,190.00 

The valuation of $4,714 was made in November, 
• 1915, in company with witness, Maher. 

Witness Maher valued Lot 20 at $4,714 and agrees 
with the details given by the previous witness..  IIe  
values the bush lot, Lot No. 22, at $5,765, and states 
there are almost 8 acres of cleared land upon it, and 
about 38 acres of swamp. He estimates there are 
about 882 cords of wood upon the lot, 20 large com-
mercial trees, etc., and says he does not know—or , 
does not remember—of any sale of wood lots, at 
Valcartier, previous to 1913, or of any farm selling 
at $75 or $100 an  arpent,  but that he bases his valu-
ation on what he thinks he could get out of this lot, • 
which he visited once in September, 1915. He fur-
ther adds that this lot en bloc is worth, to a farmer 
from $3,500 to $4,000. 

Patrick King, the defendant, says he has under 
cultivation about 75  arpents  on Lot No. 20, and 8 
or 10 on Lot No. 22. He sowed oats in 1914, but was , 



476 	EXCHEQUER COURT REPORTS. [VOL. XVII. 

1916  	settled with by the Crown for all damages in respect 
THE KING thereto. On Lot No. 22, upon which he reckons V. 

PATRICK KING. there are between 38 to 40  arpents  of swamp, he esti-
JudgIentr mates there are 1,000 cords of pulpwood. Carrying 

on the practice his father had before him, he was 
cutting some wood every year on Lot No. 22. In 1914-
1915 he cut six cords of pulpwood, the cordwood for 
the use of his home, 75 saw logs and about 7 pine 
logs. He has been working at the Power House since 
April 1st, 1914. He further claims the damages 
mentioned in the defence. 

On behalf of the Crown, Colonel McBain values 
Lot No. 22 in 1913 at not over $1,200 and says there 
are about 60  arpents  of swamp on that lot; and if 
the wooded part was cleared there would remain 
but sandy land. He further values Lot No. 20, as 
of September, 1913, at the sum of $2,600 which, he 
said, is the outside figure, and adds, if that farm 
had been advertised in 1913, for one month, it could 
not sell for anything over that amount. This wit-
ness purchased 31 farms, at Valcartier, as appears 
by Exhibit No. 4, at an average price of $16.57 to 
$17 per  arpent.  

Witness John Jack values Lot No. 22, as of Sep-
tember, 1913, at the sum of $1,700, which, he says, is 
an extraordinarily big price. He examined and went 
over the bush lot for one day and a half, and esti-
mates there are between 60 to 70  arpents  of swamp, 
and from 8 to 10  arpents  of good land on it. On Ex-
hibit "C" he indicated what he thought was swamp, 
as distinguished from the balance of the lot. He 
says a man can walk with difficulty over the swamp, 
but that he would lose a horse if he took it there. 
He had a stick, at the time of his inspection of the 
lot, which he ran down for a couple of feet. 
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Leslie H. Coonibes, àccompanied the previous wit- 	1916  

ness when visiting Lot No. 22, and says they went : THE RING 

over it 3 times, and he made a sketch of the swamp, PATRICK KING. 

Rson 
which is now produced as Exhibit No. 5, estimating J

eaudgms
enft.or  

there are 62  arpents  of swamp on this lot. 
Captain Arthur McBain says Lot No. 20, with 

buildings, in September, 1913, could not be sold for 
$2,000. He further says he purchased cordwood 
delivered at the Camp for $2.65 and $2.75 a cord. 

Now, the defendant's farm of about' 89  arpents,  
in round figures, aft&r making the above mentioned' 
deduction, would appear to be one of the fairly good 
farms at Valcartier, such as they are, that is, of 
sandy soil. The dwelling-house is old, but the barn 
and stable were built only about 6 years ago, and 
are in very good condition. About 75 acres are un- 
der cultivation, with abdut 12 acres of bush land and 
4 acres of swamp. 

Most of the evidence offered on behalf of the de- 
fendant.in respect of Lot No. 20 has been on a wrong 
basis. Indeed, the witnesses proceeded by segregat- 
ing the acreage of the farm and placing a certain 
value upon different sections,—running` the price 
of some acreage as high as $75 and $100 an acre,— , 
a price unknown to the witnesses as having ever 
been paid at Valcartier. Then, after valuing the 
land at $25 an  arpent,  witness Giroux testified to 
the intrinsic value of each building, as of August, 
1914, nearly a year 'after the expropriation, when, 
he says, prices were all spoiled. Tout etait  alors 
gâte.  These valuations are more with respect to 
the intrinsic value than of the market value of the 

' property. Although it is true, however, that after 
arriving at these very high figures, some of the de- 
fendant's witnesses added that, to the farmer it was 
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1916 worth a lesser sum arrived at on a market value 
TEE KING basis, and witness Giroux, without any question of 

PATRICK KING. 
expropriation, said the farm would be worth $3,000 

Reasons for 
Judgment. to $3,500; but that was in 1914 when the Camp had 

inflated the values. Others spoke in that stress, but 
the valuation is either made as of 1914 or 1915. 

With respect to Lot No. 22, the bush lot, the evi-
dence of the defence is again arrived at on a wrong 
basis,—upon a wrong principle. As was said in the 
Woodlock' and the McLaughlin2  cases, it is useless 
to juggle with figures and to estimate the quantity 
of sticks of wood upon the lot, estimate the number 
of cords of pulpwood, cordwood, the value of 19 or 
20 sticks of commercial timber, and having done so,, 
estimate the profits which can be realized out of that 
lot with the object of arriving at the market value 
according to such profits and to the additional value 
of the soil. In other words, it would mean that a 
lumber merchant buying timber limits under these 
conditions would have to pay his vendor an amount 
representing the value of the land together with all 
the foreseen profits he could realize out of the tim-
ber upon the limit. In the result leaving to the pur-
chaser all the labour and giving the vendor all the 
prospective profits to be taken out of the limits. 
Stating the proposition is solving it, because no 
sane business man would purchase, or could afford 
to purchase, under such circumstances. 

What is sought in the present case is the market 
value of this farm as a whole, as it stood at the date 
of the expropriation,—the compensation to be as-
certained, not upon the bare market value, but on a 
liberal basis. We have as a determining element 

115 Can. Ex. 429, 32 D.L.R. 664. 
2  15 Can. Ex. 417, 26 D.L.R. 373. 
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to be guided by, 'a large number of . sales of farms 	1916 

in the neighbourhood acquired under private agree-  TUE  KING 

ments and sales for camp purposes at prices which PA
TRICK xiNG. 

eas 
by comparison go to make the defendant's claim RJudgmen

onsft.or 

excessive. The prices paid by Colonel McBain (as 
shown by Ex. No. 4), as of the date of the expro-
priation, are $16.57 to $17 per acre, and they afford 
the best test and the safest starting point for the 
present enquiry into the market value of the present 
farm. Dodge v. The King,1  Fitzpatrick v. Town-of 
New Liekeard.2  

For the farm and .the buildings thereon erected. 
I will allow $30 an  arpent,  which is indeed â high 
price for farms in that locality, making for the 89 
acres in round figures (20,000 square feet having to'. 
be deducted from .the acreage, as above set forth),,  
the sum of 	 $2,670.00 
To which should be added the sum of 	 600.00 
in round figures, in view of the barn and 
stable only recently built, and the fact that 
lots had been sold on the waterfront and 
others could be sold, and further to cover 
the cost of moving and all expenses inci-
dental there to— 

Making the total slum of 	 $3,270.00 

an amount coming within the range of the valuation 
of witness Giroux, heard on behalf of the defendant. 

The valuation of the wood lot should also be ar-
rived at as a whole and with the consideration of the 
sales above mentioned. TheKing v. Kendall,' con- 

138 Can. S.C.R. 149. 
2 13 O.W.R. 806. 
3  14 Can. Ex. 71, 8 D.L.R. 900. 

479 
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19  1  s 	firmed on appeal to Supreme Court. The King y. 

THE RING New Brunswick Ry. Co.' A deal of evidence has been 
PATRICK 

KING.  adduced in respect of the value of this bush lot, and 
Reasons for 

while it would seem that a bush lot of 146  arpents,  
with between 38 to 70  arpents  of swamp and 8 to' 
10 acres of good land at Valcartier in September, 
1913, must be of a good value to the owner, it cannot 
be worth anything like the amount claimed. I will 
allow for the same the sum of $1,700, which is 
characterized by the Crown's witness himself, who 
made that valuation, as a very extraordinarily high 
price. 

The claim for damages, as mentioned in the plea, 
small as it is, seems to be the result of an after= 
thought, as would appear by the reference to Ex-
hibit No. 3,—which is the receipt given in September, 
1914, for the sum of $425 in full settlement for all 
claims and damages of any and every nature what-
soever. The defendant remained in occupation of 
the farm up to August 9th, 1914, and resided on the 
farm, with the use of all the buildings, up to May, 
1915. He further cut pulpwood, cordwood and com-
mercial timber upon this property after the date 
of the expropriation. If all he has thus received 
from the benevolence of the Crown is not a waiver 
to such a claim for damages, and if he is not asked 
to account therefor, it can obviously be set up to 
offset any such claim for damages. 

The compensation will be assessed as follows, 
viz..— 

For Lot 20, the farm 	$3;270.00 
For Lot 22, the wood lot 	 1,700.00 

$4,970.00 
1  14 Can. Ex. 491. 
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To which should be added 10 per 
cent. for compulsory taking... 	497.00 

$5,467.00 

481 

1916 

THE KING 
V.  

PATRICE  KING. 

Reasons for 
Judgment. 

i 

Therefore,. there will be judgment' as follows, 
viz..- 

1st. The lands expropriated herein .are declared 
vested in the Crown as of September 15th, 1913. 

2nd. The compensation for the land and real 
property so expropriated, with all damages arising 
out of or resulting from the expropriation, are 
hereby fixed at the sum of $5,467, with interest there-
on at the rate of five per centum per annum from 
August, 9th, 1914 when the Crown took possession 
of the farm) to the date hereof. 

3rd. The defendant is entitled to recover and be . 
paid from the plaintiff the said 'sum of $5,467, with '-
interest as above mentioned, upon giving to. the 
Crown a. good and sufficient title free from all in-
cumbrances whatsoever, the whole in full-satisfaction 
for the land taken and all damages resulting from 
the said expropriation.'  

4th. The defendant is also entitled to the costs of 
the action. 

Judgment accordingly.* 
1 	 . 

Solicitor for plaintiff : Ernest  Taschereau.  

Solicitors for defendant: Galipeault, St. Laurè9t 
eCo. 

* Affirmed on appeal to Supreme Court of Canada, December .11, 
1916. 
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1916  HIS MAJESTY THE KING, ON THE INFORMATION 
March 20. 	OF THE ATTORNEY-GENERAL OF CANADA, 

PLAINTIFF, 
AND 

HUGH BOWLES, 
DEFENDANT. 

Expropriation--Compensation—Farm—Timber land—Valuation. 

The basis of compensation for the expropriation of farm or tim-
ber lands by the Crown for training camp purposes is the market 
value of the property as a whole at the time of expropriation, as 
shown by the prices other farms had brought when acquired for 

• similar purposes. 

I NFORMATION for the vesting of land and com- 
• pensation therefor in an expropriation by the Crown. 

Tried before the Honourable Mr. Justice Audette, 
at Quebec, March 6, 9, 1916. 

G. G. Stuart, K.C., and E. Getty, for plaintiff. 

L. Cannon, K.C., for defendant. 

AUDETTE, J. (March 20, 1916) delivered judgment. 

This is an information exhibited by the Attorney-
General of Canada, whereby it appears, inter alia, 
that certain lands, belonging to the defendant were 
taken and expropriated by the Crown, under the pro-
visions of the Expropriation Act, for the purposes 
of "The Valcartier Training Camp," a public work 
of Canada, by depositing on September 15th, 1913, 
a plan and description of such lands in the office of 
the Registrar of Deeds for the County or Registra-
tion Division of Quebec. 
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916 While this property was expropriated in Septern: 	1  .  
ber,  1913, the defendant was allowed to remain in THE KING 

full possession up to September' 15th, 1914, when he ~eo 
was required to give up possession, under short no- 8e Judgmnsenft.or  

tice. He had his full crop in 1913, but suffered some 
damage to the 1914 crop. He lived a couple of 
months off the farm in 1914, but came back and re- 
mained in possession of the buildings, but not of the 
farm, until November 1st, 1915, when he definitely 
left his house and went to reside somewhere else. 

The defendant's title is admitted. 

The lands so expropriated are in severality 'de-
scribed in the information and are composed of three 
lots : Lot No. 28, of 137  arpents,  53 perches and 174 
feet, and Lot 69a, of 32.097  arpents  ; these two lots 
form what is hereafter called the farm. There is 
also taken Lot 36, of 85  arpents,  which is a bush 
lot. The total area of the lands taken is admitted by 
both parties at 255  arpents.  

The Crown by the information offers the sum of 
$2,150, and the defendant, by his plea, claims the 
sum of $13,695.00. 

On September 9th, 1913, a few days before the ex- 
propriation, the defendant gave an option upon this 
property at the sum of $2,150,—upon which option 
the Crown, through Captain McBain, paid the sum 
of $50. But the option was thereafter  allowed to 
lapse. 

An official f rbm the Department of Militia and 
Defence was sent by the Deputy Minister 'to en-
deavour to effect a settlement with the defendant, 
.and some time around  the month of July, 1915, he 
offered the defendant the sum of $8,000 in full set-
tlement. -.Nothing came of it. 



• 
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1916 	Shortly before this official carne to the defendant, 
THS KING 

û. 	one Mynot, in the employ of the Government at Val- 

	

B°`°ucS' 	cartier,  but subsequently dismissed for cause, as 
Judgment.

r  
appears in the evidence, prepared Exhibit N, and 
asked the defendant to sign it. The defendant, in 
his evidence, says that while he was quite willing to 
settle for $11,756, the amount mentioned in that 
document, he refused to sign it, because he had some 
doubt it was wrong and that Mynot wanted to catch 
him. 

Be all that as it may, nothing came out of this op-
tion and these offers. 

On behalf of the defendant, witness Hayes valued 
the three lots at $9,600, adding that $8,000 would be 
a fair price. Witness Vallee values Lots 29 and 69a 
at $8,424; witness Corrigan values the three lots at 
$8,800. 

• On behalf of the Crown, witness Captain A. Mc-
Bain values the whole property at $2,150, as of 
September, 1913, and witness Colonel William Mc-
B'ain places a valuation of $2,200 to $2,400 upon the 
whole farm and the wood lot. This witness also filed 
as Exhibit No. 3, a list of 31 properties bought by 
him, for the Camp, in the actual neighbourhood of 
the property, at an average price per  arpent  of 
$16.57 to $17. 

One cannot lose sight of these sales, as there cer-
tainly could not be a better illustration of the mar-
ket value of these farms at the time of the expropria-
tion than the prices actually paid to such a number 
of proprietors, not pressed to sell, but selling at a 
price arrived at of their own free will. These prices 
afford the best test and the safest starting point in 
the present enquiry into the market value of the 
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present property. I .Dodge v. The King,' Fitzpatrick. 1916 
 

v.. Town of New Liskeard,2  and Falconer v. The TILE KING 
B 

Queen.3 	
OWL85. 

 

The character of the evidènce adduced by the de- Judgment.
Reasons for 

 
, 

fence is .worth a passing notice. Indeed, this evi-
dence is adduced upon a wrong basis, upon a wrong 
principle. To arrive at the valuation, the witnesses 
segregated the acreage and allowed so much for 
such area and so much for another area and then 
valued the buildings, in 1915, on •the, basis of what 
it would cost,  to build them. A farm or property 'Of 
this kind is valued as a whole. The valuation of the 
wood lot is also upon a wrong principle, as men-
tioned in the case of The King v. Patrick King.4  
See • also The King v. Kendall, confirmed on appeal 
to the Supreme Court of Canada; The King v.; New 
Brunswick By. Co.° 

The defendant suffered some damages occasioned 
by the expropriation; but the statement prepared bÿ 
him fixing these damages at $668.56, is out•  of pro- 

• portion and is grossly extravagant. Some of these' 
items are shocking and preposterous and are better 
left without comment. However, while the amount 
claimed is , extravagant and 'not justifiable, the de-
fendant is entitled to some damages.  He was al-
lowed to remain upon the property after the expro-
priation •and he certainly•  derived some 'material. 
benefit therefrom, and for that reason it is now quite. 
difficult to determine, out of his claim for damagés, 
what is 'referable to the, benevolence of the Crown, 
by thus allowing him 'to remain in possession, and 

188 Can. S.C.R. 149. 	 , 
2 18 O.W.R. 806. 
8 2 Can. Ex. 82. 
4 Ante, p. 471. 
5  14 Can. Ex. 71, 8 D.L.R. 900. 
6 14 Can. Ex. 491. 
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1916 

THE KING 
V. 

Bo WLES. 

Reasons for 
Judgment. 

what may well constitute a legal right to compensa-
tion. 

The option given by the defendant for the sum of 
$2,150 and which was allowed to lapse, was perhaps 
given at the time for the purpose of effecting an im-
mediate settlement. without litigation, and it cannot 
now be claimed as binding. Yet while declining to 
limit the compensation to that amount, it must be 
relied upon to a certain extent, as a sufficient ground 
for not adopting the extravagant estimates made by 
the defendant's witnesses and by his plea. 

Taking all the circumstances of this case into con-
sideration, and without overlooking that a just and 
fair amount should be allowed for damages, I.have 
come to the conclusion to fix the amount of the com-
pensation herein at the liberal and high amount of 
$5,000, inclusive of the 10 per cent. allowance for the 
compulsory taking, thus allowing the defendant more 
than double the amount of the option given by him 
in September, 1913. 

Therefore, there will be judgment as follows, 
viz.:- 

1st. The lands expropriated herein are declared 
vested in the Crown from September 15th, 1913. 

2nd. The compensation for the land taken and for 
all damages resulting from the expropriation is 
hereby fixed at the sum of $5,000, with interest there-
on from September 15th, 1914, to the date hereof. 

3rd. The defendant is entitled to recover from and 
be paid by the plaintiff, the said sum of $5,000, with 
interest as above mentioned, upon giving to the 
Crown a good and sufficient title free from all mort- 
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gages and encumbrances whatsoever upon the said . lsrs  

property. 	 • 	 THE KErG
v.  

BOwLES. 

4th. The defendant is also entitléd to the costs of Reasons for 

the action. 	
Judgment. 

Judgment accordingly.* 

Solicitors for plaintiff : Gelly & Dion. 

Solicitors for defendant:  Taschereau,  Roy, Can-
non & Co. 

* Affirmed on appeal to Supreme Court of Canada, December 11, 
1916. 

o 
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HIS MAJESTY THE KING, 
PLAINTIFF, 

AND 

THE QUEBEC NORTH SHORE TURNPIKE 
ROAD TRUSTEES, 

DEFENDANTS. 

AND 

GEORGE H. BU RROUGHS, CURATOR OF THE Es-
TATE OF SAID QUEBEC NORTH SHORE TURNPIKE 

ROAD TRUSTEES, 

ADDED DEFENDANT. 

Appeal—Exten8ion of time--Delay—"Justice of the case". 

An extension of time to appeal to the Supreme Court of Canada, 
under sec. 82 of the Exchequer Court Act, will not be granted after 
a delay of 14 months, particularly when "the justice of the case" does 
not warrant the granting of such an extension. 

A PPLICATION for extension of time to appeal. 

Heard by the Honourable Mr. Justice Audette, at 
Ottawa, May 22, 1917. 

A.  Taschereau,  K.C., for plaintiff. 

G. G. Stuart, K.C., for defendant. 

AUDETTE, J. (May 26, 1917) delivered judgment. 

This is an application, on behalf of the Crown, 
made this 22nd May, 1917, under the provisions of 
sec. 82 of the Exchequer Court Act, for an extension 
of the time to appeal, to the Supreme Court of Can-
ada, from a judgment pronounced herein by this 
Court on March 27th, 1916. 

1917 

May 26. 
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The present application is made about 14 months 	1917  

after the pronouncement of the judgment from THE KING 

_NORTH SHORE which an appeal is desired: , True, an application to Rona TvUsm~es 
• 

the same effect was made some time in November • BURR
A
OU
ND

GHS. 

last—that is about 9 months after judgment—but lenadeisonfr 
as the notice of the application was not served upon 
the proper parties, the application could.  not be en-
tertained, and an order of tall g nothing by, the 
application was duly made. 

The application is now renewed 5 months from 
the November application and 14 months from:, the 
delivery • of judgment, and it is needless to • say a 
strong case of special circumstances must be made 
at this date to induce the court to grant such a de- 
mand. In support of the application is read an 
affidavit setting forth .pressure of public business,in 
the Department of Justice-. Is .that an allegation to 

• be taken to mean that pressure of public business 
was maintained to such a high degree during this 
long period as to actually prevent the giving of 
half an hour or an hour to the consideration of the 
report made by. the counsel, who had charge 'of : the , 
case at trial, at Quebec? However, the Crown was 
duly notified before delivery of judgment of the date 
on which'judgment would be rendered. Right after 
the delivery of the judgment the Crown obtained 
from the Registry a copy of the reasons for judg  
ment  and remained silent for months. ' The judg-
ment has been settled and is filed of record. 

Extension of time, after the lapse of 30 days, .but 
within reasonable delay, is sometimes allowed under 
special circumstances; but in such cases the balance ' -
of justice or injustice to the litigants must • be the 
determining consideration. 	. 
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1917 	I do not wish to charge the officers of the Crown 
T"E KING with laches, for which the Crown is not liable; but, 

NORTH SHORE 
ROAD TRUSTEES is it not natural to infer from the long silence either 

AND 
BURR0UcnS. acquiescence in the judgment or waiver—if waiver 
Reas 

a ment ons  for could exist on behalf of the Crown, to its right of 
appeal. There was here want of diligence and the 
defendant is entitled at this period to the fruits of 
his judgment. 

As a matter of actual fact, the remedy sought in 
the present action by the Crown can no more at the 
present date be given or asserted. And even if the 
argument against relief, which otherwise would be 
just, were founded merely upon delay, the validity 
of that defence must be tried upon principles sub-
stantially equitable. 

The present case, on the merits, is an action by 
the Crown to recover $1,006.05 (an amount which 
was materially reduced at the trial) alleged to have 
been illegally collected by the defendant from the 
Crown's officers, as toll fees. 

At the time of the institution of the action, the 
defendant was and had been insolvent for a number 
of years, having even defaulted some of its bonds 
for a period of over 35 years, and others for 3 years, 
as appears in the preamble of 6 Geo. V., ch. 2 
(Prov.). 

The defendant company, under the provisions of 
6 Geo. V., ch. 2, was dissolved for all legal purposes 
from the 13th May, 1916, the date of the publication 
of the Proclamation in the Official Gazette, as pro-
vided by sec. 2 of the said Act, and a liquidator ap-
pointed under the provisions of sec. 4 thereof. 

What does the equity of the case suggest under 
the circumstances? Would it be just and equitable 
to place; at this stage, an appeal upon the shoulders 
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of the curator after a silence of 14 months, on be- 	1 917 

half of the Crown, and after the absolute insolvency TILE 
1,
K

.
] NG 

• 
i~ÎOHORE 

of the defendant has been established even by an Act RoARTHn r  Sie  s 
of the Legislature? Woùld not an appeal, or *the BURRoU

AND
GHS• 

continuation of litigation for such a small amount tenneâtr 

defeat the purposes of justice in delaying the ad- 
justment of this small insolvent estate and prolong 
unduly the final winding up of such an insolvent 
company which practically has no assets? What 
interest can the Crown have in prosecuting this ap- 1  
peal? Were the judgment pronounced by this Court 
reversed arid judgment given in favour of the Crown 
for the amount asked for, how could the Crown re- 
cover or realize? There are now no assets upon which 
the Crown could levy, and were there any assets the 
bondholders would take in preference and to the 
exclusion of all others. 

As I have already-  said, granting this extension 
after such a long delay of 14 months would encoùr- 
age fruitless litigation to discuss but academic ques- 
tions without any substantial remedy against an 
absolutely insolvent defendant, who after such a 
long delay, and especially under the circumstances; 

. 	has reason to expect not to be further: troubled in 
respect of the matters raised and adjudged upon so 
many months ago. Taking into consideration the 
special position of the defendant, the reasons alleged 
in support of the application are not such as would 
justify the exercise of judicial discretion  in favour 
of the same. Against the reasons set forth in sup-
port of the application, there are special •circum-
stances which militate very strongly and equitably 
against them. 

Although' reluctant to shut out a party from the 
privilege of appealing, the "justice. of the case" 



NORTH SHORE• 
ROAD TRUSTEES time. 

AND 
BURROUGHS. 	Moreover, granting, at this stage and period, this 
Reasons for 
Judgment. application would consecrate the principle of no 

finality in the administration of justice and would 
be against the very spirit of the law, as enacted by 
sec. 82 of the Exchequer Court Act, whereby Par-
liament has enacted that 30 days would be a rea-
sonable delay within which a suitor had to decide 
as to whether or not he would lodge an appeal, and 
the legislator could not reasonably anticipate that 
the discretion given the Judge in respect of an ex-
tension could ever be exercised 14 months after the 
pronouncing of judgment, unless serious and ma-
terial injustice would follow, which is not the case 
in the present application. 

The application is dismissed with costs. 

Application dismissed. 
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1917  	herein is against the granting of such an extension 
THE KING under the circumstances after such a long lapse of 9. 

Solicitor for plaintiff : Alleyn  Taschereau.  

Solicitors for defendants : Pentland, Stuart c. Co. 
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QUEBEC ADMIRALTY DISTRICT. 

W. C. SMITH, ET AL., 

1917 

April 4. 

PLAINTIFFS, 

AGAINST 

DONALD C.  MACKENZIE,  ET AL., 

DEFENDANTS. 

Collision—Fog—Rude of road—Speed--Look-out. 

Where in a fog or thick weather a steamer proceeds at an ex-
cessive speed,  without a ,sufficient look-out, and fails to keep out of 
the way of a schooner keeping properly within her course, she is in . • 
violation of arts. 16 and 20 of the Rules of the Road and liable for 
.a collision with the latter vessel. 	•  

.A►  CTION to recover damages resulting from a col-
lision. 

Tried before the Honourable Mr. Justice Maclen-
nan, Deputy Local Judge of the Quebec Admiralty 
District, March 6, 1917. 

Hector McInnes, K.C., for plaintiffs. 

A. R. Holden, K.C., for defendants. 

MACLENNAN, Dep. L. J. (April 4, 1917) delivered 
judgment. 	 1 

This is 'an action in' personam by the owners and- 	r 

.crew of the fishing schooner "Lucille M. Schnare" • 
against the master, first.  officer and look-out of the • 
steamship "Wartenfels" for damages from a col-
lision between these vessels, on 18th June, 1916, re- 
sulting in the loss of the schooner and one member 
•of the crew. 	 - 
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1917 The schooner was bound from St. Lawrence, New- 
sMv H 	foundland, on a fishing trip to the Grand Banks,  

MACKENZIE.  having on board a crew of 19, stores, bait and fishing 
Reasons for 
Judgment. tackle and the personal effects of the crew, and was 

proceeding on a course S.E. by E.1/2E. magnetic, 
when at 7.50 p.m., during daylight, she was struck by 
the steamship "Wartenfels" on the port side rang-
ing aft between the foremast and mainmast. The 
wind was a light westerly breeze on the schooner's 
starboard quarter with fog of varying density. The 
schooner had all her sails up except topsails and 
was proceeding at a speed of about 3 to 4 knots per 
hour and had a mechanical fog horn at the bow 
which was sounded in accordance with the regula-
tions. The master of the schooner had been on deck 
all day attending to the navigation, and with him 
was a man who was steering and two men keeping 
look-out forward, one of the latter operating the 
fog horn, when they heard a steamer's whistle 4 or 
5 points on the port bow. The master heard about 
4 blasts of the whistle and by watching he saw the 
compass bearing did not appreciably change, and on 
the last blast the steamship "Wartenfels" came into 
sight through  thé  fog at a distance of 200 or 300 
yards off the port bow, according to the evidence 
of the master and the look-out Beck, who was oper-
ating the fog horn. The other look-out, Arthur 
Schnare, also saw the steamer at a distance which 
he estimates at 800 or 900 feet. Another member 
of the crew, Stedman Corkum, was in his berth be- 

. low, heard two blasts from the steamer, came up 
and saw the steamer at a distance of twice its own 
length, which would be about 800 feet. The schoon-
er kept her course and speed, as her master relied 
upon the steamer keeping out of the way. The 
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schooner's length was. 124 feet, drawing about 13 	1917 

feet aft and 6 or 7 feet forward, and had on board sM VTH 

about 30 tons ballast besides stores and provisions.  MACKENZIE.  

The.  stem of the steamer struck the port side of the Judgment. r  
schooner between the main hatch and mainmast 
and the schooner went down in 15 minutes. 

The "Wartenfels" was a  German captured steel- 
ship owned by the Crown and in the \service of the _ 
Admiralty, 396 feet over all, with a gross tonnage 
of 4,511 tons, quadruple engines, single screw, draw- 
ing 14 feet forward and 18 feet aft, had 3 officers, 5 
engineers and a crew of 79 which had been shipped 
in Bombay. She was on a, voyage from London, 

• and, at the time of the collision, was on a course. 
S. 70 W. and about 5 or 6-miles south of Cape Race. 
The full speed of the steamer was' 11 knots, and from 
4 p.m., to the time of the collision at 7.50 p.m., had 
proceeded at varying speed owing to _the fog con- 
ditions. The navigation was attended to by the 
master, the first officer and the quartermaster, who 
was steering on the bridge, and by one look-out for-
ward on the forecastle head. The master left the 
bridge to go to his room 6 minutes before the col-
lision when she was going at half-speed, and when-
about to leave his room to return to the bridge  hé  
heard. the fog horn of the schooner about 30 seconds 

, before the collision. The first officer, who was on 
the bridge, heard the schooner's fog horn, saw the 
schooner at the same .moment, and d says that he at' 
once gave the, order "Hard aport", and ordered the 
engines "full speed astern", and that the orders 
hard aport and full speed astern and the collision 

- were simultaneous. The look-out did 'not hear the 
schooner's fog horn until the collision. The second 
officer, who was off duty, went from the fore part 
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1917 	of the bridge deck into the bathroom, where he heard 

Seasons for 
Judgment. the wheel steering; he says the fog was thick and 

he did not hear the fog horn. He was examined 
through an interpreter, and the following extracts 
from his evidence are relevant : 

"Q. Did he get any orders from the first officer 
"when the schooner was seen?--A. Hard aport. 

"Q. What time did the collision take place after 
"he got that order 'Hard aport'l—A. About a min-

ute of two, as soon as the first officer gave the 
"order 'Hard aport' he did it, and the vessels col-

lided. 

"Q. Could he see the schooner A. No, sir, it was 
"too thick." 

And further on he testified as follows: 

"Q. Did he change his course just before the col-
lision l—A. S. 70 W. about 7 o'clock. 

"Q. Did he change his helm just before the col-
lision—A. No, sir. 

"Q. Did he get an order to port his helm just be-
"fore the collision 7--A. He was going on the same 
"course. 

"Q. Did not get any order to port the helm?—A. 
"The first officer gave him 'Hard aport', and after 
"two minutes they touched the schooner. 

"Q. What order did he get?—A. The first officer 
"gave him 'Hard aport' and the ship touched the 
"other vessel. 

"Q. What was the two minutes you were talking 
"about?—A. He did not say it, sir, as soon as he 

sicijn 	the schooner's fog horn, and in the space of a minute  
MACKENZIE.  the collision occurred. The quartermaster was at 
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"got the. order 'Hard aport', he thinks it .was . two 1917  

"minutes before the collision. 	 - •, 	SMITH 

"Q. After he get the Order 'Hard aport' he thinks  MACKENZIE.  

Rons !or 
"it was two minutes until the collision-A. Yes, a

easnagment. 
"sir. 

"Q. ,Did he see the schôoner?----A. No, sir. 
"-Q. •Any time at all —A. See nothing, 'sir.' 
The gunner of the steamer was on watch right 

aft, ,and he swears he.-heard a long blast from the 
schooner's fog horn when they struck. At the time ; 
of the collision the weather was fine and' the sera 
smooth. The master of the schooner thought the 
steamer was going about 7, miles an hour from ;the .. , 
foam that appeared on her bow. Corkum also saw 
:the white foam, and the look-out, Arthur Schnare, 
',says she had considerable foam on- her bow rolled 
up. 	 : 	, 

The °evidence on behalf of the steamer shows that 
she was proceeding at varying speed. during the 3 

' -or 4 hours preceding the collision, . and I consider 
that a reasonable appreciation• of all the evidence 
on this point shows that the steamer had a speed' at 
the .time of the collision of 6 Snots an. hour. There 
had been fog ' of varying ;density for some hoùrst; 	. 
some of the witnesses say that the fog was dense at. 
the time of the collision. By article 16 of the, Rules 
of the Road the steamer was obliged 'to go at a-mod-
erate speed, having regard to the existing circum-
stances and conditions. The meaning of this -rule 
has been very frequently considered by the courts, 
and I think it is absolutely settled by the Court of 
Appeal and by the House of Lords, that you ought 
not to 'go so fast in a -fog. that you cannot pill , up' 
within the distance•that -you can see, -and if you are 
going in a fog at, such speed that you Cannot pull 
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1917 	up in time if anything require you to pull up you 
s'T 	are going too fast. A steamer should be able to V. 

M"`KEZIE' stop within the limit of observation and, as a general 
Reasons 
Jdgm 	rule, speed such that another vessel cannot be avoid- 

ed after being seen is excessive ; The Campania,' 
The Oceanic,' The Counsellor,' The Umbria.4  

Whatever number of knots per hour the steamer 
was making it was unable, after its first. officer saw 
the schooner, to pull up and avoid the collision. 

I, therefore, find that the steamer was going too 
fast, and not at the moderate speed required in a 
fog by article 16 of the Rules of the Road. 

By articles 20 and 21 of the Rules of the Road the 
schooner had the right-of-way and was bound to 
keep her course and speed, and the steamer was 
obliged to keep out of her way. The evidence shows 
that the schooner did keep her course and speed, no 
alteration whatever having been made from the time 
that the fog signal of the steamer was first heard 
until the collision. The steamer was seen, accord-
ing to the evidence of those on board the schooner, 
at a distance of 200 to .300 yards, and Captain 
Schnare says a minute or a minute and a half before 
the collision. If the look-out on the steamer had 
been sufficient and vigilant the schooner would have 
been seen at the very time the steamer came in view 
of those on board the schooner. The first officer 
was the only person on the steamer, according to the 
evidence, who saw the schooner before the collision, 
and when he saw her he says he gave the order 
"Hard aport". The quartermaster swore that one 
or two minutes elapsed between that order and the 

i [1901] P. 289. 
2  9 Asp. M. C. 878. 
3  [ 1913] P. 70. 
4 166 U.S. 404. 
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collision. At the trial I -had the advice and. assist-  
ance  of Captain Archibald Reid as nautical assessor, sMj  S 

and he advised me• that if the helm of the steamer .MAc-ENZIE.,  
8ea9one for 

had been put hard aport .one minute before the col- . Judgment. 
lision or when she was 200 yards. away, her bow • . 
would have gone to starboard and would easily have 
cleared, the

. 
 schooner. No explanation has been given -

why the order of the first officer "Hard aport", one 
or two minutes before the collision, was not carried . 
out, as if it had been promptly and. properly execut-
ed the steamer would have gone astern of the schoon-
er.  Thé  steamer was bound to keep out of the way 
of the schooner and the burden rests upon  lier  to 
show a sufficient reason for not doing so. 

I, theref ôre, find that article 20. of the Rules was 
violated. 

The plaintiffs have submitted that the steamer's 
look-out was incompetent and insufficient. The look-
out was Fakir Hoosein, a  Lascar,  who gave his evi-
dence through an interpreter ; he was forward on 

r the forecastle head and,, according to his evidence, 
heard the horn and saw the schooner for the first • 
time at the moment of the collision. The master of 
the steamer had left the bridge for 6 minutes; just 
as he was returning the collision took place. Dur-
ing this interval the only- man on the bridge was the 
first officer, who walked across it constantly, and 
from,time to time pulled the whistle cord and look- 
ed at the compass. The position of look-out is one 
requiring great fidelity, attention and • care and 
should not be entrusted to an incompetent •person. 
The greatest vigilance is required in 'fog or thick 
weather and one look-out which may be sufficient on 
a clear day is not sufficient in thick weather or in a 
place where other vessels may be met. The collision 
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1917 

SMITE 
v. 

MACHENZIB. 

Reasons for 
Judgment 

occurred on the route of ships coming in and going 
out past Cape Race, and during the course of the 
afternoon the fog signal of several ships was heard 
both on the steamer and schooner. In addition it 
was a place where fishing vessels were liable to be 
met. I asked my assessor if, having regard to the 
fog conditions, one look-out on the forecastle was 
sufficient, and he advised me it was not, that there'  
should also have been a look-out in the crow's nest, 
and in the absence of the master from the bridge he 
should have left someone there with the first officer, 
and that it is usual in a fog to have, in addition to 
the other look-outs, someone on each end of the 
bridge to look and listen. I am satisfied that the 
look-out on the bow could have seen the schooner 
and heard its fog horn before the collision if he had 
been competent and attentive to his duty. 

Dr. Lushington, in The George,1  said: "What is a 
"proper look-out? Two things are necessary to 
"constitute it: first, that, according to the state of 
"the weather, the wind and the darkness at the 
"time, there be a sufficient number of persons sta- 

tioned for the purpose. Secondly, assuming that 
"there is a sufficient number so stationed, that those 
"persons know and perform their duty; for it does 
"not follow, that, because persons are appointed to 
"a duty, they, therefore, discharge it. Upon the 
"present occasion, the question as to whether a good 
"look-out was actually kept will turn upon the ques- 

tion, whether the 'Nora Creina' ought to have been 
"visible at a longer distance or not. If you are of 
"opinion that the night was not so dark as to pre-
"vent persons seeing the 'Nora Creina' in good time 
"to prevent the accident, then there was not a good 

1  9 Jurist 871. 
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"look-out. If, `on the other hand, you shall be ôf: 	1917 
"opinion that it was so dark that it was impossible, 	SMü x 

"by any ordinary care and caution, to have discov-  MACKENZIE.  

. 	sofor 
"ered this vessel, so as to prevent.the accident, then d 

$eauagmensnr 
"no onè will be to blame." 

In  thé  case of The Germania,' the Privy Council 
held that there ought to be two look-outs at the bow- 
sprit, . and the Master of the Rolls, delivering the 
judgment' for the *Judicial Committee, said: "Their 
"lordships are informed by the naval assessor's who 
"assist them that if is the usual practice in King's 
"ships to have never' less than two look-Outs at the " 
"bow-sprit, and their lordships are not »satisfied with 
"the sufficiency of the reason alleged for having only 
"one of these look-outs in the present case. The evi- , 
"dence,of the chief officer is to this effect. The first. 
"report was from the look-out man, who reported 
"ship right ahead, the officer of the . watch saw 
"something ahead, and ported the helm directly. . 
"He says that the time was about a minute, from  thé  
"time when he first saw her to the time when the  
"lision took place." 

Marsden's Collisions at Seat : "The look-out must 
"be vigilant and sufficient according to 'the exig • - 

encies of the case. The denser the fog and the 
"worse the weather the greater the cause for vigil-  
"ance.  A. ship cannot be heard .to say that a look- 

out was of no use because the weather was so thick 
"that another ship could not be seen until actually 
"in collision." In' "The Mellona," Dr. Lushington 
said: "it is no excuse to urge that from the in- 
"tensity of, the darkness no vigilance, however"great, 
"could have :enabled 'The Mellona' to have descried 

121 L.T. 44. 
2  6th Ed., p. 472. 
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? 	" The George' in time to avoid collision. In propor- 
sMv  M 	"tion to the greatness of the necessity, the greater  

MACKENZIE.  "ought to have been the care and vigilance employ- 
Reasons for 
Judgment. "ed. 

"In ordinary cases one or more hands should be 
"specially stationed on the look-out by day as well 
"as at night. They should not be engaged upon any 
"other duty, and they should be stationed in the 
"bows, or in that part of the ship from which other 
"vessels can best be seen." 

The great importance of a look-out is also refer-
red to in the case of The Batavier.' In the Cape Bre-
ton and Richelieu cb Ontario Navigation Co.', the 
ôffending ship was held liable for failure to main-
tain a proper look-out, and the decision of the Su-
preme Court in that case was subsequently confirmed 
in the Privy Council.' A vessel without a sufficient 
look-out has the burden cast upon her of proving 
that such fact did not contribute to the collision ; 
Magdalen Islands Steamship Co. v. The Ship Diana.' 
In The Curran' the court found there had been a 
defective look-out on the part of one of the vessels 
because those on board failed to hear fog signals 
sounded by the other vessel. 

I am, therefore, compelled to find that the evi-
dence and circumstances of the case show that there 
was a failure to keep proper look-out on the steamer 
which directly contributed to. the collision. 

I have asked my assessor to advise me, if after 
the steamer came into sight there were any circum-
stances which required the schooner, under article 

1  9 Mowe's P. C. 286, 301, 14 E.R. 305. 
2  86 Can. S.C.R. 564. 
3  76 L.J.P.C. 14, [1907] A.C. 112. 
4  11 Can. Ex. 40, 57. 
5  [1910] P. 184. 
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27 of the Riles of the Road, to depart from the rule 	1.!37 

requiring her to keep her course and speed, and. he  Sas  ,Tx 
has advised me there were none and that it was im- 
perativeon the schooner to keep her course and Judgment. 
speed, and that if she had changed her course she 
would have broken the ' rule. In my opinion, his ad- 
vice on these points was proper and correct. -A' 
slight change in the helm of the steamer would have 
taken her out of the way and avoided the collision. 
The master of the schooner had a right to expect 
that the steamer would perform the necessary 
manoeuvre, and he swears that "he thought the bow " 
would sheer". I think he was justified in coming to  
that conclusion. 

In the case of a collision between "The Turret 
Age", which held its course, and the .`.`Lloyd S. Por-
ter", which should have given way, the Privy Council 
observed :1  "The `Turret Age' is encountered by a 
"vessel which, if it is performing the manoeuvres 
"that it ought to perform, will keep clear of them. 
`They proceed, and their Lordships think that they 

"had a right to proceed, Upon the fair belief that the 
"vessel which they saw was going to perform the 
"proper manoeuvres for the purpose of avoiding any -
"difficulty or danger." . 

A case in which the facts were very similar to 
these in the present action was The Nacoochee,2  be-
fore the Supreme Court of the United States in 1900. 
In that case there was a moderate breeze and â thick 
fog, and a fishing schooner was under all plain sail 
making about 4 knots; when the steamer "Nacoo-
chee" was suddenly sighted on the port side at a' 
distance of 400 to 500 feet. The schooner kept its 
i [1907] A.C. 498. 
2  137 U.$.-330. 
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course and the steamer, which was making 6 to 7 
knots, struck her on the port quarter. The Court 
held that the schooner was not sailing too fast, that 
she was not in fault for keeping her course, and that 
the steamer was solely responsible for the collision. 

I find that the master, first officer and look-out of 
the "Wartenfels" are to blame and that the collision 
was occasioned by their failure to observe articles 
16, 20 and 29 of the Rules of the Road. 

There is no blame imputable to the master or the 
crew of the schooner. 

The plaintiffs are entitled to judgment against the 
defendants, with costs, and there will be a reference 
to the Registrar to assess the damages. 

Judgment for plaintiffs. 

Solicitor for plaintiffs : Hector McInnis, K.C. 

Solicitors for defendants : Meredith, Holden, 
Hague, Shaughnessy cb Heward. 

1917 

SMITR 
V. 

lfACKENZIE. 

Reasons for 
Judgment. 
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APPEAL FROM THE QUEBEC. ADMIRALTY DISTRICT. 

THE S.S. TUG "ETHEL Q." CAPTAIN EMILE SE- 

QUIN, 
APPELLANT (Defendant) ; 

AND 

• ADELARD BEAUDETTE, CAPTAIN AND OWNER OF 

THE SAILING BARGE "A. YERGEAU," 
RESPONDENT `(Plaintiff). 

Admiralty—Appeal—What reviewable—Collision —Damages. 

The Exchequer Court, sitting in appeal in admiralty matters, 
will not interfere with the judgment of the lower Court as regards 
pure questions of fact or the quantum of damages, unless it appears 
clearly erroneous. 

Held, that upon the evidence the judgment of the `Court below 
' was correct in finding a tug, having a dead tow, responsible for' a 

collision with a barge properly moored. 

APPEAL from the Quebec Admiralty District in • 
a collision case. 

Heard by the Honourable Mr. Justice Audette, at 
Montreal,  Que.,  May 31, 1915. 

A. R. Angers, K.C. and A. E. de Dorimier, K.C., 
for appellant. 

• 
T. Rinfret, K.C., 'arid A. R. W. Plimsoll, for re-

spondent. 

AUDETTE, J. (September 7, 1915) delivered judg-
ment. 

This is an appeal from the Deputy Local Judge of 
the Quebec Admiralty District, sitting at Montreal, 
in a case,of damages arising out of a collision which 

1915 

' Sept. 7. 
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1.1916 	occurred in the Lachine Canal, between the barge 
"ET THBELQ

E s.s." 

	

	Yergeau", Yergeau", which was moored at a berth assign- 
ed to her, by the proper officer in that behalf, on the 

Judgment. 
unloading, 
north side of the Lachine Canal for the purposes of 
unloading, and the dead tow of the tug "Ethel Q", 
as set forth in the reasons for judgment of the learn-
ed judge. 

Sitting as a single judge in an Admiralty Appeal 
from the judgment of a trial judge, while I might 
feel obliged to differ with great respect in matters 
of law and practice, yet as regards pure questions of 
fact or the quantum of damages, I would not be dis-
posed to interfere with the judgment below, unless 
I came to the conclusion that it was clearly erron-
eous. The Queen v. Armour,' Montreal Gas Co. v. 
St. Laurent,' Weller v. McDonald-McMillan Co.,' 
McGreevy v. The Queen,' Arpin v. The Queen.5  

The Supreme Court of Canada also held that when 
a disputed fact involving nautical questions, as the 
one raised in this case, with respect to what action. 
should have been taken immediately before the col-
lision, is raised by an appeal, that the decree of the 
Court below should not be reversed merely upon a 
balance of testimony. The Picton.° Indeed, it may 
be said that the hearing upon the appeal is a re-
hearing, and there is no presumption that the judg-
ment in the court below is right; but it cannot be 
overlooked that the learned judge of the first in-
stance has had an opportunity of hearing and see-
ing the witnesses and testing their credit by their 

131 Can. S.C.R. 499. 
2  26 Can. S.C.R. 176. 
5 43 Can. S.C.R. 85. 
4 14 Can. S.C.R. 735. 
5 14 Can. S.C.R. 736, Coutlée's Digest, S.C., Vol. 1, p. 93 et seq. 
a 4 Can. S.C.R. 648. 
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demeanour under examination. Riekmann v. 1915 

Thierry.' 	 ` . 	 "ETUE Q" 
V. 

I have carefully read the whole of the evidence, BBAUDETTP. 

aso for 
given it serious consideration, and in the result, J

Re
udgme

ns
nt. 

without again reviewing, all the facts leading to, the 
collision, but taking them all in consideration, I mhst 
without hesitation arrive at the conclusion that , the 
tug is responsible for the collision.' There was no 
false or wrong manoeuvre' on behalf of the plaintiff, 
his barge being moored at the pier, or at the bank 
of the canal, at the px bper place. The tug was tow' 
ing a scow that had no rudder, and no mode what-
soever of propelling or of moving by itself. 

The point upon which most of the argument, on 
behalf of' both. parties, is • addressed is as to the 
quantum of the- damages allowed. Both sides apply 
to vary"the same; the plaintiff, by his cross-appeal, 
asks that the amount of damages be increased, and 
the defendant claims that it should be reduced. On 
this question the evidence is very conflicting. On 
behalf of the defendant it is claimed that repairs 
were made which were not necessary or not flowing 
from or occasioned by th'e collision in question. And 
in support of that contention witnesses are brought , • 
to establish that fact upon what they have seen of 
the barge at the time . of the accident, when the barge 
was still loaded, and when it was absolutely, impôs- 

• sible to ascertain with any accuracy the extent of the 
damages. And there is this other evidence on behalf 
of the defendant by their employees who examined 
the barge after she had been repaired. While it may 
be said this class of evidence may in some degree 
help in arriving at'a just conclusion, after the con- 

114 R.P.C. 105. 
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1915 	sideration of the evidence on behalf of both parties, 
Tun S.S. 	it is not of itself conclusive. "ETHEL w" 

BEAU ÉTTE. 	On behalf of the plaintiff we have the evidence of 

Seasons f  r the parties who made the repairs, the cost of all the Judgmen

materials bought for such purpose and which are 
claimed to have gone into the barge ; but it is chal-
lenged that more repairs were made than were 
necessary and that the barge is now better than it 
was on July 26th, 1914, before the accident. 

However, as one of the witnesses so wisely said, 
it is impossible, in a case of this kind, after the col-
lision to properly ascertain the amount of the dam-
ages, what should be repaired, taken out or replaced, 
until, and only until, you begin to undo the damaged 
part of the vessel. 

There appears to have, perhaps, been placed upon 
the damaged barge more repairs than were abso-
lutely necessary, with some slight additions to the 
state in which she stood before the accident. But 
the plaintiff himself seems to have taken that into 
consideration, because while, by his statement of 
claim, he seeks to recover $2,586.93, by his general 
account filed as Exhibit No. 7, he only claims the sum 
of $2,151.67. 

Obviously the learned judge has also taken that 
into consideration when by his judgment he only 
allows the sum of $1,500. And it must not be lost 
sight of the further fact that out of this $1,500, the 
sum of $315 appears to have been allowed for de-
murrage and towage, leaving the sum of $1,185 for 
the repairs. 

Bilodeau, a witness heard on behalf of the defend-
ants, claims that repairs to the extent of $904 were 
unnecessary. Taking these figures and deducting 
$904 from the amount of $2,151.67 claimed, there 
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remains the, sum of $1,247. And witness Leamy, who 	1915    

states at the beginning of his evidence that the dam- 
ages amount to $200, further on states, at page 15, BB,,UDCTTE. 

that if the plaintiff claims $1,800 he should judge 
there might be $900 or $1,000 too much on that, 
leaving, then, the' cost of repairs at $850. In face 
of the repairs actûally made and. their cost ascer-
tained, no reliance should be placed upon a mere 
random statement of this kind. 

Under the evidence considered in its ensemble, 
weighing its conflict in the best manner available, I 
am of opinion `that the learned trial judge has cone . 
to the proper conclusion, and. I hereby affirm the 
judgment of the Court below and dismiss the ap- 
peal with ,costs. 	 ` 

The plaintiff's motion by way of .cross-appeal is • 
dismissed without costs to 'either party—the same 
having occasioned no additional costs in the consid 
eration of this appeal. 

Appéal dismissed. 

Solicitors for appellant: Perron,  Taschereau  a~ 
Co. 

Solicitors for respondent : Angers, de Lorimier 
cb Co. 
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1916_ THE ATTORNEY-GENERAL OF CANADA, ON  
Jin.  12. 	THE RELATION OI THOMAS HOUSE, 

PLAINTIFF ; 
AND 

HARVEY LEE MASSINGHILL AND BENJAMIN 
GRAHAM MASSINGHILL, 

DEFENDANTS. 

Public lands—Homestead—Abandonment—Misrepresentation—Subse-
quent patent—Estoppel. 

The cancellation of a homestead entry by the Crown, brought 
about by the false statements of the entrant in his declaration of 
abandonment, will estop him from attacking a patent to the land 
subsequently issued by the Crown in good faith. 

ACTION for the cancellation of a patent to land. 

Tried before the Honourable Mr. Justice Audette, 
at Regina, Sask., December 3, 1914. 

H. Y. MacDonald, K.C., for plaintiff. 

W. B. Willoughby, K.C., and Arthur Burnett, for 
defendants. 

AUDETTE, J. (January 12, 1915) delivered judg-
ment. 

This is an information exhibited by the Attorney-
General of Canada, at the request of the relator, 
Thomas House, to have declared null and void a cer-
tain patent issued on November 24th, 1913, granting 
to the defendants the lands and premises in the said 
information described. 

On or about April 11th, 1911, the relator, Thomas 
House, made entry as a homestead settler for the 

•  
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southwest quarter of Section 16, Township 23, Range 	1.915  

29, West of the Third Meridian, in the Province of THE ATTORNEY 
OF Y  GENERAL 

Saskatchewan; and at the ' same time he also pre- c"NAD"  
empted the southeast quarter of the said section. 	

mASSINGHILL. 

Reasons for 
Stripped of unnecessary details of fact, it is suf- Judgment. 

ficient to say that in the fall of 1912 it became known 
that the Canadian Pacific Railway Company had 
decided to establish a divisional point for their rail- • ' 
way in the neighbourhood of the relator 's land, and 
that a new line of railway' was being opened, both 
facts giving an enhanced value to the lands in ques= 
t.ion. The lands also adjoin the town site. 

The relator, wishing to benefit by this enhanced 
value, formed the idea of selling his land beforè the 
time assigned under his homestead right had en-
titled him to a patent. He found it was 'too long a 
time to wait, a.nd he thought if he could get title to 
his lands he could sell immediately. Someone secur- 

' 	ed for him a Cypress Hill Forest, Reserve Scrip held 
by George Armstrong. 

Both Armstrong and House, on May 15th, 1913, , 
went to the Dominion Land Office at Maple Creek 

. with the object of. placing :that scrip upon the- re-
lator's property. ' House 'there' informed Stockdale, 
the land agent, that he wanted 'to 'abandon his pro- 

, 	perty in favour of Armstrong, who held the scrip, 
and the agent answered that' a homesteader or pre-
emptor could only abandon in favour of the relations 
mentioned in the regulations. He further said he 
could not allow the scrip' in question to be placed 
upon the land without being first instructed by Ot-
tawa in respect to the  same. Then House said he 
wanted to abandon anyway, and ' the agent said he ' 

. warned him he would have to take his chances, be 
cause' under such ' abandonment, the, lands would 
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1916 	have to be posted before being disposed of. Tho 
THE ATTORNEY agent,however undertook to notifythem both when 

	

GENERAL 	OF 	 )  

	

CANv
.

ADA 	the land would be so posted and Armstrong gave 
MASSINGHILL. 

him $2 for the purpose of telegraphing him when it 
Reasons for 
Judgment. would be so posted. These $2 were afterwards re- 

funded. There is some conflicting evidence as to 
another $20 given to Stockdale on that occasion, but 
it has no bearing upon the case. 

After House had decided to abandon, the agent 
began filling the forms of "Declaration, of Abandon-
tnent ", both for the homestead and pre-emption 
rights respectively, and the same are filed herein at 
Exhibits 1 and 2. When it came to the part calling 
for the reasons of the abandonment, the agent asked 
House and Armstrong what reasons would be assign-
ed for such abandonment, and Armstrong suggested, 
"Sandy and not adapted for farming purposes", 
and that was duly entered in the declaration with 
House's assent. 

Armstrong has sold for $6,400 the scrip in ques-
tion to one Shannon, who had arranged matters for 
House, and the latter declared he had given a note 
to Shannon for whatever he paid to Armstrong. It 
is contended by one of the defendants also that 
House told him he had already received something 
like $1,800 and would ultimately receive $6,000 and 
50 head of cattle if he succeeded in his abandon-
ment. 

Now, House in his testimony at trial, declares that 
the land he was abandoning was good farm land, and 
if sandy it is very little, and that he allowed the 
agent to put in these. words because it was necessary, 
adding he knew it was not right to put that in. He 
further said he knew when he signed the declaration 
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it was as if he were swearing, taking his oath, to the ` `  '1915  

truth of the document• 	 F 	THE ATTORNEY• 
" 	 GENERAL OR  

CANADA 

House, then, in' making the; "Declarations • of MASSINGHILL. 

Abandonment", knew he was twice swearing .to a âüâ$ ns for 

falsehood, to something that was "untrue, ' when he 
declared that the land was "sandy and not adapted 
for farming purposes'?. He. also affirrned,,'.by 
other clause of the "Declarations'', that he had not 
received, directly or indirectly, nor hàd been prom- 
ised, nor did he expect to receive any consideration 
of any kind 'for allowing such entry to be cancelled, 
and in that respect, besides the evidence _alleging 
the payment of $1,800 and more to come, the whole 
trend . of the evidence' does not bear that . out. He ' 
further states in his declaration he intends to im- 
rnediately re-enter for other land, if he got permis- 
sion, but when the lands are offered him he does not 
do so, because it was 'never his intention 'of 'doing 
so notwithstanding. such statement in his declara= 
tion of abandonment. 

Upon receiving . the "Declarations of Abandon- 
Ment", the pepartment of the TInterior, at,Ottawa; • 
taking for granted the veracity of House's allega 
tions, kindly acquiesced in his demand and. granted r 
him the'cancellation of his entry. No 'fault, indeed, 
can be found.with what the Crown did,—it only act--' 
ed on what House said and this with the object of' 
helping him. And while cancelling the entry : they 
offered, him some other land upon which to enter, 
the time placed on the original homestead to count,;  
and afterwards sending him a cheque , for $200,. 
which hàd been collected from the defendants and âs= 
representing the improvements made by House upon 
his abandoned land.' 

9- 
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11915 	Stockdale, the agent, broke faith with House and 
THE ATTORNEY Armstrong and did not notify them when the lands GEN  

	

CANV. 
ADA 	were posted up for 10 days; but he was not obliged 

MA551NGHILL. 
to do so under any of the Regulations relating to 

Reasons for 
Judgment. Dominion lands, and it was not part of his duty to do 

so. And while omitting to so notify them he was not 
derelict in his official duties yet he was certainly so • 
in the moral obligation arising under his promise to 
them. Moreover, a copy of the letter of June 9th, 
1912, (Exhibit B), appears on its face to have been 
received at the Dominion Land Office, Maple Creek, 
on June 13th, 1913, stating that the pre-emption en-
try would be cancelled. Yet by Exhibit No. 4, it ap-
pears that Stockdale was writing on June 17th, 1913, 
to George M. Armstrong, saying that up to the pres-
ent time he had not received any word from Ottawa 
in regard to the lands in question. Peter Armstrong 
also stated that on the last Tuesday of June, 1913,—
(which would be on the 24th) he was at Maple Creek 
when he stopped Stockdale on the street at about 
8.30 or 8.45 a.m. and asked him if he had received 
news from Ottawa about the lands in which his bro-
ther was interested, and that Stockdale answered, 
"No, that it took time". However, Stockdale says 
in his evidence that he did meet Armstrong at about 
that date, but told him he had better come to his 
office, that he did not know the land had been posted. 
All of this goes to establish that Stockdale's con-
duct in all these transactions, while strictly keeping 
within the law, is certainly not upright and frank, 
and is anything but commendable. 

The cancellation •of the entry appears to have been 
made on June 14th, 1913,—the lands were posted up 
on the 19th of the same month,---and at the ex-

' piration of the 10 days, i.e., on June 30th, the land 
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was taken up by the defendants, who subsequently 	1915 

.obtained a patent and which the relator now seeks TGENEBAL OF AT"RNEY  

to have cancelled and declared null and void. 	CANADA 
41. 

MASSINGHItL: 
If House's entry was cancelled, and his abàndon- 

Reaeona for  

ment  acquiesced in, he has certainly but himself -to Judgment. 

blame. He might have sent the scrip to Ottawa and 
asked to have' it placed upon his land, and in doing 
so he would have acted honestly, disclosing all he 
was doing, all he wanted. The agent, Stockdale, 
was not there to give him legal advice,—no fault 
.can be found in all he told him before sending the 
"Declarations of Abandonment". 

The relator in abandoning took chances, and the 
defendants becoming aware that the lands'would 
be put up were more diligent and did what in law 
they were entitled to do. If any .mischief or damage 
result from the abandonment of the lands, after their 
being posted up for 10 days, who is to blame if not 
the relator? The original cause of this mischief, the ,  
causa  -causans, is obviously the false statements 
House made in his declarations . which secured him 
the abandonment, and he is therefore estopped from 
benefiting by his. wrongful. act. 

Whoever seeks equity must 'come into Court with 
clean hands. . House knew of the impropriety of 
making the. false statements contained -in the "De- 
clarations - of Abandonment"; he knew it was 
wrong, and admitted it in his evidence. He knew 
that by making false statements he was transgress- 
ing the rules of fair dealing, the common rules of 
right and wrong, and he is now estopped from set- r 
ting up anything which is the result. of such dealing. 
No man can take advantage of his own wrong, Nullus 
commoccum capre potest de injuria  sua  propria. 
'The author of wrong; who thereby contributed in 
_placirig.a person in a position quite honest and legal 



TEE 
RAL OF Y illegal act or avail himself of his wrong, as in the 

CANADA 	present case, in saying he did not intend to abandon 
MASSINGHILL. 

without re-entry after the 10 days, and that he 
r 

Judgment. should have been given the right-of-way over the 
defendants. House deliberately chose to abandon 
unconditionally, taking all the chances of which he 
was made well aware before making the declara-
tions,—he cannot to-day be given preference over 
the public when his lands were posted,—much more 
so indeed when the abandonment was granted upon 
false statement duly sworn to in a declaration that 
has the same legal effect as an oath. 

"If a man, by his words or conduct, wilfully en- 
deavours to cause another to believe in a certain 

"state of things which the first knows to be false, 
"and if the second believes in such state of things 
"and acts upon his belief, he who knowingly made 
"the false statement is estopped from averring 
"afterwards that such a state of things did not 
"exist at the time." Broom's Legal Maxims.1  

House succeeded in cancelling his entry upon a 
misrepresentation of existing facts, and as a result 
of his action a patent was given in good faith by the 
Crown after the posting up of the lands in the regu-
lar and usual manner, therefore, under the circum-
stances, it is found that a Crown patent cannot thus 
be trifled with, impeached and cancelled under such 
circumstances, and the action is dismissed with 
costs. 
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1915 	shall not be allowed to take advantage of his own 

Action dismissed. 

Solicitors for plaintiff : MacCraken, Henderson, 

Greene & Herridge. 
Solicitor for defendants : Arthur Burnett. 
8th Ed, p.p. 240, 241. 
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'IN THE MATTER OF THE REFERENCE RESPECTING 1916 

THE EXPEDIENCY OF THE REMOVAL OF THE INDIANS March 15. 

FROM THE RESERVE AT THE CITY OF SYDNEY, CAPE 

BRETON, IN THE PROVINCE OF NOVA SCOTIA. 

Indians—Removal to new Reserve—Compensation. 

The Exchequer Court, pursuant to the provisions of sec, 49a of 
the Indian Act, will.  recommend the removal of Indians from their 
Reserve to a new site, if in the interest of, the public and ,the ''welfare 
of the Indians such removal seems expedient. Under sec. 2 (4) ,of 
the Act, they are to be compensated for the special loss or damage ' 
in respect of their buildings or improvements upon the Reserve from 
which they are removed. 	 . . 

REFERENCE to the Exchequer Court of Canada 
under the authority of an Order-in-council passed on 
April 24th, 1915, pursuant to the provisions of sec. 
49a of the Indian Act, as amended by 1 & 2 Geo. V., 
Ch. 14, sec. 2, for enquiry and report as to whether 
it was expedient, having regard to  thé  interest of 
the public and of the band of Indians then resident 
on the Sydney (N.S.) Indian  'Réservé  to another 
place outside the limits of the city. of Sydney. 	' 

The proceedings under the`referende were heard 
before the Honourable Mr. Justice Audette on the 
20th, 21st, 23rd and.  24th days of September, 1915. ? 

J. A. Gillies, K.C., appeared on behalf of the party. 
interested in  thé  removal of the Indians. 

G. A. R. Rowlings was appointed by the Judge to 
represent the Indians on the hearing of ' the Refer-
ence. 
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1916 

RE INDIAN RE- 
.SERVE, SYDNEY, 

CAPE BRETON. 

Reasons for 
Judgment. 

EXCHEQUER COURT REPORTS. [VOL. XVII. 

AUDETTE, J. (March 15, 1916) made his report to 
the Governor-General-in-Council as follows: 

To His Royal Highness, the Governor-in-Council: 

The question as to whether or not it is expedient 
—having regard to the interest of the public and of 
the Indians, that the latter should be removed from 
the Reserve at Sydney, and for further action under 
the provisions of the Act—having been referred to 
the Exchequer Court of Canada for inquiry and re-
port, under both the provisions of the Order-in-
Council of April 30th, 1915, and of 1-2 George V., 
ch. 14,—the undersigned has the honour to report as 
follows :— 

The notice, provided by sub-sec. 2 of sec. 2 of the 
Act, fixing the time and place for the taking of evi-
dence and the hearing of the investigation respect-
ing the above matter, having been published in the 
Canada Gazette and in a local newspaper at Sydney, 
I assigned counsel to represent and act for the In-
dians, who might he opposed to the proposed re-
moval, they having previously declared their un-
willingness to surrender. 

The hearing of the matter was proceeded with at 
Sydney, on the 20th, 21st, 22nd, 23rd and 24th days 
of September, 1915, and upon hearing read the 
pleadings, and upon hearing the evidence adduced 
both on behalf of the party seeking such removal, 
and on behalf of the Indians,—and upon hearing 
J. A. Gillies, K.C., of counsel on behalf of the party 
seeking the removal, and George A. R.  Bowlings,  
on behalf of the Indians, the undersigned humbly 
submits the following finding: 

The Reserve in question, which is numbered .28 in 
the Official Schedule of Indian Reserves, is located 
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on the 'eastern shore of Sydney Harbour, and Was 	19  
acquired bythe Dominion Government on April-28th,  RE INDIAN RE- 

SERYE. SYDNEY 

1882, under, a grant from the Province of Nova CAPE BREmoN. 

Scotia, fol the use of the Micmac Tribe. 	
Reasons for
Judgment. 

It had been surveyed under direction of the Fed-
eral Government in 1877, and at that time contained 
2 acres; 2 roods and 37 perches,—the area mentioned 
in the Provincial grant above mentioned. 

When the Cape Breton Railway was built in 1887, 
or "1888, sixty-six hundredths of an acre of the Re-
serve was expropriated for th.e purposes of that pub-
lic work, severing the land in two parcels, leaving 
the Reserve, already of irregular shape, with the 
contents'•of 2 acres and 12 perches, and a small piece 
of land • on the water side of the track. This small 
piece of the Reserve, severed by the railway from its 
main part, is of no value and cannot be utilized for 
settlement purposes and in the result leaves the 
Reserve, for practical purposes,' still smaller than, 
its apparent and real size.  

Joe Christmas, the present Chief, or Captain, o f 
the band on the Reserve, has lived on the Reserve 
back and forth since 1875. In 1887 two more Indian 
families arrived upon the Reserve. • In 1899 there 
were 85 Indians on the Reserve, and' on February
15th, 1915, as appears by Exhibit "C", there were 
23 houses and 115 Indians. At' present' there are 
between .120 and 122 Indians and 27 houses, with, 
out counting the school house and the brick building 
with sanitary closets. 

The present Reserve is really .an adjunct .of the 
Eskasoni Reserve, composed of 2,800 acres, and 
which is about 24, to 25 miles from Sydney. The 
Grand Chief of the  Micmacs  resides at Eskasoni, 
and there is only a sub-chief, or Captain, at the 
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1916 	Sydney Reserve. There are in the vicinity of 155 
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Indians at Eskasoni, who do some agricultural work. 
Eskasoni  CAPE BRETON. When these Eskasoni Indians come to Sydney to sell ._ 

Reasons for 
Judgment. their handicrafts and products, they reside on the 

Sydney Reserve. There is also the Cariboo Marsh 
Reserve, of about 5,385 acres. The land on that Re-
serve is so poor that no Indians reside upon it, but 
as there is considerable timber upon it they use it to 
cut their supply for fuel and for making ties, which 
they sell to the Steel & Coal Company. There are 
also Indians residing at North Sydney and Little 
Bras  d'Or  who, like the others when they come to 
Sydney, put up at the Indian Reserve. 

Now, this Reserve abuts on King's Road, which 
is one of the principal arteries of the city, a highway 
very much travelled and used by the public, and up-
on which a large number of fine residences are built. 
No one cares to live in the immediate vicinity of the 
Indians. The overwhelming weight of the evidence 
is to the effect that the Reserve retards and is' a 
clog in the development of that part of the city. On 
this branch of the case I may say I would have come 
to a final decision with more satisfaction, had I 
heard the present Mayor of the city, some represen-
tatives from the Board of Trade, and some promin-
ent public-spirited citizens. 

It is worth passing notice to mention that the two 
medical doctors who respectively held the position 
of Indian Agent for this Reserve since 1899, favour 
the removal of the Indians, provided larger and bet-
ter quarters are given them. Dr. McIntyre says, he 
thought the Reserve congested with 20 houses and 
100 Indians, and there are now 27 houses and 122 
Indians. The removal would make the property in 
that neighbourhood more valuable for assessment 
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purposes,—and it is no doubt an anomaly to have 	1916 

the Indian Reserve in almost the centre of the cit Rs INDIAN RE- Y~ SERVE, 
n
SYDNEY, 

or on one of its principal thoroughfares. 	CAPE gRETQN. 

Reasons for 

The racial inequalities of the Indians as compared Judgment. 

with the white man, check to a great extent any move 
towards social development, a state of affairs which 
under the system now obtaining can only grow worse 
every day as the number of Indians is increasing.' . F  

I do, therefore, without hesitation, come tô the 
conclusion, on this branch of the case, that the re-
moval of the Indians from the Reserve is obviously 
in the interest of the public. 

Coming to the second branch' of the case, as tô 
whether it is in the interest of the Indians, to be 
removed .to a larger place, I may say that during 'the • 
trial or. investigation, I had occasion;  accompanied 
by. counsel on both sides, to view and examine the 
Reserve in question. It was on that day quite clean 
and in good sanitary condition; but it is established 
that this condition did not -always obtain. , 

The majority of the Indians 'is opposed: to the re-
moval. They find their present Reserve well located, 
close to the place where they earn their livelihood, 
and it suits their methods of life. They want to stay 
where they,are, and do not wish to accept any place • 
offered to them. However, if a better,, larger .andi 
more, suitable place is found it will be acceptable to 

• ,some of them. This state of things carries us thus 
far and no. further. But the Reserve is getting too 
small, too congested and too limited, to accommodate 
its increasing population, besides the fact that the 
sanitary conditions are unsatisfactory and can only 
grow worse with an increase in population on the, 
settlement. 
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1916 	The brick sanitary closet on the Reserve has been 
RE INDIAN' RE- closed as a result of misuse, and the several draught- SERVE, `JYII N EY 
CAPE BRETON. houses, now in use to replace it, have proved to be 
Reasons 
Judgment. . very objectionable to the neighbourhood. Although 

provided with a number of such draught-houses, the 
Indians have not been always considerate and mind-
ful of their neighbours in respect of cleanliness. They 
are also charged with disturbance, but that part of 
the evidence is meagre and not very reliable, and in 
that respect they may not be any worse than white 
men of certain classes. And while it can be said in 
one sense they may be undesirable neighbours in 
that locality, they could be considered as reasonably 
well-behaved Indians. They are healthy Indians 
and the Reserve is free from tuberculosis. 

These Indians have abandoned the nomadic life 
of their ancestors, and are now employed as labour-
ers all over the city at different works, while the 
women do some charring and washing. 

This Reserve has become too small for the present 
requirements. There are too many buildings upon 
it, and the band of Indians has become too numer-
ous to be located under the present conditions for  
sanitation on such a small area. An undesirable 
and objectionable congestion is the necessary re-
sult. Moreover, the band is growing, the young 
men are marrying and desire to settle there. And. 
while the Reserve is too small for the Indians actual-
ly in occupation, we must not overlook that all the 
Indians of Cape Breton who come to Sydney, residr 
on the Reserve during the time of their visit. And 
looking to the future, made wise by looking on the 
past of this Reserve, it appears that the desirability 
of a larger Reserve, a matter of expediency now, 
will become imperative in the near future. 
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The Indians, in their .own interest, should be re- 	1  
moved to a larger place, where they would be given RE INDIAN RE- 

SERVE SYDNEY,. 

a small plot of land to cultivate. But this  removal, CAPE BRETON. 

Reas while it should be to a place outside . of the city, to Judgmen
onsft.or 

avoid a further removal in the future, must be con-
sistent with and considerate of the interest of the 
Indians. They should remain às close as possible 
to the city, although outside its limits, to allow them 
to pursue the same manner of earning their liveli;  - 
hood by doing work in the city, where, indeed, they, 
have become quite a factor in the labour market. 
They must also be kept close to their Church, be- 
cause it is insisted upon, in the evidence, that their 
priest has a very salutary influence over them, -ancl 
when the Indian loses the influence of his church, 
he goes on the down grade. These Indians are 
labourers of all classes; bricklayers, masons, plas-
terers, 

 
carpenters, pick and shovel men, and,  some 

of them work on the Cape Breton Electric Tram-
way. They are much employed during the winter, 
for the removal of snow from the tramway. They 
also make pick handles, tubs and baskets. 

The evidence establishes in the result that the re-, 
moval would be in the interest of the Indians, pro-
vided they are given a better and larger Reserve in 
some place convenient to their church and their 
work. And in doing" so, to place, them in the neigh-
bourhood of the Coke Ovens district must be.avoid-
ed--that locality is undesirable in many' respects-- 
and occàsion for intemperance is sure to arise there. 	F 

Both the unsatisfactory condition of the present 
Reserve with respect to sanitation, and the advan-
tage to be derived by ,the Indians from, larger 
grounds; make it expedient to recommend their re-
moval to a »better and larger place, consistent with 

\ 	• 
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RE INDIAN RE- 
SERVE, SYDNEY, 
CAPE BRETON. 

Reasons for 
Judgment. 

the relatively close proximity to their work and 
church. 

What the Indian, on the one hand, may lose from 
the convenience of close neighbourhood to his place 
of labour, in the future perhaps made costly by the 
expense of a ferry or car-fare,—which with that 
class must be reckoned,—will be offset by the advan-
tage of a larger territory for his Reserve, where he 
can have his little plot of ground under cultivation 
giving him a vegetable garden, helping materially 
in support of his family. 

The removal of this band of Indians from the Re-
serve will open to improvement at once that part of 
the city of Sydney, while the Indian, in the result, 
will not suffer anything serious, save perhaps a dis-
advantage in the degree of convenience in going to 
and from .his work, and his morals can be looked 
after just as well upon the new Reserve. He will be 
able to attend his church just the same, and he will, 
moreover, be perhaps further away from the temp-
tation in the way of intemperance and kept busy 
and interested in his Reserve by attending to his 
vegetable garden. Having each a small plot of land 
would also be an incentive to keep it in proper con-
dition. 

Having found the removal of the Indians from this 
Reserve expedient and advisable, it becomes my duty 
now, under the provisions of sub-sec. 4 of sec. 2 of 
the Act, "to ascertain the amounts of compensation, 
"if any, which should be paid respectively to in- 

dividual Indians of the band for the special loss or 
"damages which they will sustain in respect of the 
"buildings or improvements to which they are en-
"titled upon the lands of the Reserve." 
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On that branch ôf the case, Exhibit "E' , testified 	1916   
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has been arrived at on a basis of re-instatement 
value. That is, it does not show the actual market 
value of the buildings, taking into consideration the 
depreciation for wear and tear. That document 
shows what it would cost to build these, however, 
anew to-day. 

While the Indian,. the ward of the nation, should 
be treated as well as possible, it is quite conceivable 
that a great part of the _old buildings could be used 
in the erection of the buildings on the new Reserve. 
The total value of the buildings, owned by the In- 

• dians on the Reserve, is placed by these three wit-. 
nesses at $8,850, subject to what has just been said. 
This is exclusive of the value of the brick sanitary 
closet and the school-house: 

Passing now to the. question.of the selection of the 
site for a new Reserve, it may be said that a deal of 
evidence has been adduced in that respect. • Indeed, 
the selection of a site is a question not free from dif-
ficulty, and upon which a deal of evidence has been 
adduced. A large plan of the city, Exhibit "D", 
has been filed, and upon it has been shown as pros-
pective 

 
or available sites, the places marked respec-

tively "A", "B", "C", "D", "E"-, "F", "C+,", and 
"H". On that plan is also shown the site of 'the 
present Reserve. 

Besides these sites so indicated on the plan, there _ 
is also across the harbour at Westmount, 'almost 
opposite the present Reserve, a place recommended 
by some of the witnesses. It is .entirely outside of 
the limits of the city, and quite accessible to the city 
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1916 	for the most part of the year. However, in the 
RE iNniAN RE. autumn and in the spring the ice makes the crossing SERVE, SYDNEY, 
CAPE BRETON. quite impossible at times for a period varying from 
Judgment

r 
one week to three weeks and perhaps more. Were 
it not for that last difficulty the place would be ideal. 
The Murphy farm of 50 acres is there available—
and there is also a large quantity of land in that 
neighbourhood which could easily be secured at a 
reasonable price. The soil is very good, the site 
beautiful and abutting on the harbour. If the In-
dians were established at Westmount on really a 
good farm, would it not be possible for them to keep 
a few horses, and when the ice on the river prevents 
them from coming across, they could drive to town, 
a distance of only 5 or 6 miles. They would be there 
away from the liquor shops and the undesirable 
foreigners settled at the Coke Ovens, where they 
often get liquor—always a source of trouble to them. 

Of all the other sites above mentioned and re-
ferred to by the letters "A" to "H", I would only 
recommend in the alternative, either "A" or "E". 

The "A" site lies outside of the eastern part of 
the city between the Grand Lake Road and the 
Sydney and Glace Bay Railway Company's line; 
and "E", which is also outside the eastern part of 
the city, at the top of the Cow Bay Road. 

Jos. Christmas, one of the Indians, although ob-
jecting to the removal, says if they must be removed, 
he would prefer the Westmount site to any other. 
Ben Christmas, another Indian, speaking for him-
self, says "E", at the top of the Cow Bay Road, 
would meet with his approval if they are given a 
little assistance in building and larger grounds. The 
soil there, however, seems to be of doubtful char-
acter for farming purposes. 
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Under all the circumstances, I would humbly re 	1. 9 

commend as prospective* alternative sites,"A" at INDIAN Rg. 
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the top of the Grand Lake Road, or "E" at the top CAPE BRETON. 
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tive sites within the limits of the city,should be  dis  
carded, because the same question of removal would 
arise again at some future date. 

The price at which these prospective properties 
could be acquired, has been estimated by some cif 
the witnesses. 

It may be said that while the present'site can only 
be sold at public auction, Mr. J. A. Gillies, K.C., has 
offered to purchase it at $5,000. If the sale is made 
this amount may be ,used as an upset price. Agent 
Parker valued the land at $4,800,—witnesses Ross 
and Midgley at $5,000,—Rev. Father Cameron at 
$150 an acre,—and  Rev. Father McDonald, in his 
letter of January 8th, 1914, at $12,000. The valua-
tion of $5,000 would appear to ,be about fair 'and 
right. 

Therefore, the undersigned has the honour to re-
port he finds it is expedient, having regard to the 
interest of the public and of the Indians located on 
the small Sydney Reserve, that the said Indians 
should be removed from such Reserve. 

Furthermore, it is found that the compensation 
above set forth should be paid respectively to the. 
individual Indians of the band for the special loss 
or damages sustained -by them in respect of their 
buildings or improvements upon the Reserve,. or an 
adjustment be mede for their clàims in respect 
thereto, and a suitable new Reserve be obtained for 
them before they be removed from or disturbed in 
the possession of the present Reserve. 
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1916 	The undersigned would further recommend that 
RE INDIAN RE- the Indians should on their removal be treated with SERVE, SYDNEY, 
CAPE BRETON. great consideration and kindness, and that such re- 
Reasons for 
3udgment. moval should be made quietly without undue haste, 

trouble or inconvenience, to the Indians. The site 
to be first selected and the compensation for their 
buildings or improvements adjusted on the basis 
above mentioned. 

IN WITNESS WHEREOF I have set my hand 
this 15th day of March, A.D., 1916. 

(Sgd.) L. A. AUDETTE, 
J. E. C. 

~ 
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Shipping—Fog Rule of road—Liability. A col-
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outwardbound vessel, and the defendant ship, 
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the officers of the defendant ship in altering her 
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steamer at anchor was run down by the other. 
Held, as the ships were both at fault the damages 
should be divided. 2. Status of report of the 
Commission of Wrecks before the Court corn-
mented on. CRowN STEAMSHIP Co. V. THE "LADY 
OF GASPÉ" .................................191 

4. Fog—Rule of road—Speed—Look-out. Where 
in a fog or thick weather a steamer proceeds at 
an excessive speed, without a sufficient look-
out, and fails to keep out of the way of a schooner 
keeping properly within her course she is in 
violation of arts. 16. and 20 of the Rules of the 
Road and liable for a collision with the latter ves- 
sel. SMITH U.  MACKENZIE 	. . . 	... .493 
See APPEAL. • 

COMMUNITY 
See EXPROPRIATION. 

COMPANIES 
See CONSTITUTIONAL LAW. 
" EXPROPRIATION. 

COMPENSATION 
See EXPROPRIATION. 
" INDIANS. 	 . 

CONSTITUTIONAL LAW 
Companies—Bona vacantia—Rights of Province . 
and Dominion—B.N.A. Act. The right of bona 
vacantia, as regards the assets of a defunct English 
corporation, formerly carrying on business in British 
Columbia, is vested in the Dominion and does not 
pass to the province as "revenues" or "royalties" 
under secs. 102 and 109 of the British North 
America Act. THE KING V. RITHET........ 7-109 
See HARBOURS. 

529 
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CONTRACT 
Public work—Contract for construction—Progress 
estimate—Allowance to contractor not made therein—
Claim in writing—Engineer's certificate—Right of 
engineer subsequently appointed to review—Con-
dition precedent—Right of contractor to recover. 
By the provisions of a contract for the construction 
of a public work every allowance to which the 
contractor was fairly entitled should not be paid 
the full amount due him under the contract until 
if the contractor had any claims which were not 
so included it was necessary for him to make 
such claims in writing to the engineer within a 
specified time. Held, that the failure to comply 
with these provisions disentitled the contractor 
to recover the amount of such claims. 2. It was 
further provided by the contract that the con-
tractor should not be paid the full amount due 
him under the contract until he had obtained the 
certificate of the engineer "for the time being", 
having control of the work, that the same had 
been completed to his satisfaction. B. was the 
engineer "for the time being" when the work 
was completed. He drew up a document which 
was intended to be a final certificate. In this 
certificate a certain claim was neither expressly 
allowed nor disallowed, but it was left for the 
determination of the Exchequer Court under a 
clause in the contract which provided that all 
matters of difference between the parties arising 
out of the contract, the decision whereof was 
not especially given to the engineer, should be 
referred to the Exchequer Court of Canada. 
Held, that as it appeared that B. had intended to 
give a final certificate, an engineer subsequently 
appointed had no power to re-open the matter.  
GILBERT  BROTHERS ENGINEERING CO. V. THE 
KING 	 ... .141 

2. Hire of horses 'Military Officer—Liability of 
Crown. A contract for the hire of horses entered 
into by an officer of the Crown's military forces 
acting under the authority of the commanding 
officer is binding upon the Crown. GULF PULP 
& PAPER CO. Is. THE KING....... 	 ......294 

3. Extra work—Certificate of engineer. There can 
be no recovery for extra work performed in con-
nection with a contract entered into with the 
Crown, in the absence of an authorization and 
certificate of the chief engineer required by the 
stipulations of the contract. The Court, under 
sec. 48 of the Exchequer Court Act, is bound to 
adjudicate upon the claim in accordance with 
the stipulations. BEAULIEU V. Tux KING....29g 

See EXPROPRIATION. 

" RAILWAYS. 

COSTS 

See COLLISION. 
" EXPROPRIATION. 

COURTS 
See ADMIRALTY. 

" APPEAL. 
" PRIZE. 

CUSTOMS 
See YUKON. 

DAMAGES 
See APPEAL. 

" EXPROPRIATION. 
" COLLISION. 
" HARBOURS. 

DEADMAN'S ISLAND 
See PUBLIC LANDS. 

[Ex. C. R, VoL. XVII 

EMPLOYEES' RELIEF FUND 
See RAILWAYS. 

ESTOPPEL 
Sec HOMESTEAD. 

EXCHEQUER COURT ACT 
See NEGLIGENCE. 

EXPROPRIATION, 
" APPEAL. 

EXPROPRIATION 
Compensation—Water-lots—Crown grant—Reserva-
tions—Abandonment of proceedings—Advantages—
Crossing—Costs. In an expropriation by the 
Crown of lands held under a Crown grant subject 
to a reservation in favour of the Crown of the 
right to retake the lands if required for public 
purposes: Held, that the owners were entitled 
to have their rights duly adjusted without fixing 
the actual value of the rights remaining in the 
Crown under the grant. (2) That wan of regis-
tration did not affect the validity of the con-
ditions or reservations. (3) That the rights 
reserved affected lands within the category of 
"banks, sea-shore, lands reclaimed from the sea, 
ports and harbours", and forming part of the 
Crown domain were  imprescriptible.  (4) That 
the rights were not extinguished by a sheriff's 
sale of the land. (5) Where expropriation has 
been abandoned, but no legal rights are invaded 
and no damage suffered, compensation cannot be 
allowed. (6) An advantage to the property 
by the construction of a railway crossing is to be 
taken into consideration in estimating the amount 
of compensation. (7) That the Crown having 
made no offer by its statement of defence was 
liable for the costs. FUGERE s. THE KING...... 1 

2. Compensation—Building lots—Loss of Access—
Costs. In an expropriation of bulding lots by the 
Crown in the city of Fredericton, N.B., for rail-
way purposes, the owner was held not entitled 
to special damages for the depreciation in value 
to the remainder of the land as factory sites 
because of their being cut off from the proposed 
extension of a public street. As factory rites the 
losses, if any, were offset by the advantages. 
(2) Notwithstanding the recovery of more than 
the amount tendered, a party having failed to 
establish his main claim cannot be allowed full 
costs of the action. THE KING V. TORRENS AND 
BAIRD . ..  	 10 

3. Compensation—Coal handling site—Lease—Ac-
cess. In an expropriation of land leased as a 
coal-handling site the owners were awarded com-
pensation for the value of the land taken and for 
the injurious affection to the remainder, with 
means of access thereto, together with a 10% 
allowance for the compulsory taking, without 
regard to the special use of the land, and the 
lessees were allowed for the loss they have been 
put to from the interference with their business 
and the necessary removal of their weigh-scales 
to another site. THE KING V. MONTGOMERY- 
CAMPBELL 	............................32 

4. Gas and electrical plant—Valuation—Agree-
ment. The Crown having expropriated land 
used as a site for a gas and electric plant, an agree-
ment was entered into which provided for a com-
plete reinstatement of the owners on a new site. 
Held, that in ascertaining the value of the lands 
to be conveyed to the owners by the Crown, the 
value to be ascertained under the terms of the 
agreement was not the value to the grantors, 
but the value to the owners; that the owners 
were entitled to compensation only according 
to the terms of the agreement, with interest on 
the unpaid amount from the time of surrendering 
possession of the lands expropriated; but they 
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could not claim for the additional value of the 	10. Water lots—Basis of valuation—Municipal 
old site as compared with the new site, in regard assessment—Advantages—Wharf. The basis or 
to the increased cost of erection and operations, 	starting-point for the valuation of water lots, 
nor for the speculative value of the land. THE 	expropriated by the Crown for the purpose of 
KING V. HALIFAX ELECTRIC CO. 	 ...47 wharf improvements, may be had from a muni- 

cipal assessment of the property, taking into 

5. Compensation — Warehouse property _ Value. consideration the higher assessable value of the 
The Crown had expropriated a number of lots land owing to its location and the advantage 
in the business section of the city of St. John, 	afforded to the owners as a result of the improve- 

N.B., specially adapted for warehouse purposes. 	mente.  THE KING V. GOVERNOR & COMP. OF 

Held, that the same value per square foot does 
not attach to small lots as to a larger lot, and 
that apart from the market value of the land 
the owners were entitled to an allowance for the 
compulsory taking, together with interest 'from 
the date of expropriation. THE KING V. VASSIE 
& Co 	 .. .75 

6. Compensation--Gravel lands—Value. In an 
expropriation of gravel lands by the Crown, the 
basis of compensation is the true or fair market 
value of the property as a whole; the value to 
the owner, not the value to the Crown expro-
priating it is to be considered. The amount 
awarded may be allowed to go to a mortgagee. 
THEKING V. NAGLE ....................... .88 

7. Conversion of rights—Compensation—Companies 
Action—Parties—Market value—Special adaptabil-
ity—Railways. By virtue of sec. 8 of the Ex-
chequer Court Act, the deposit of the plan and 
description of the land expropriated has the effect 
of vesting the property in the Crown, and from 
such time, under sec. 28 of the Act, the compen-
sation money stands in lieu of the land, and any 
claim to the land is converted into a claim for 
the compensation money. 2. A corporation 
holding the shares of a subsidiary company has 
no locus standi to prosecute a claim for compen-
sation on behalf of the latter; the action of the 
subsidiary company must be brought in its own 
corporate name. 3. The special adaptability 
of land for railway purposes is but an element 
of the market value of the land. In assessing 
compensation for the taking of such land regard 
must be had of its value to the owner, not the 
value to the taker. The doctrine of reinburse-
ment does not apply to the taking of lands not 
used as a going manufacturing concern. .The 
best test of' the market value is what other pro-
perties in the neighbourhood have brought when 
acquired for similar purposes. THE KING v. 
QUEBEC GAS CO 	 . .386 

8. Compensation—Market value—Right to street—
Title—Reversion. For purposes of compen-
pensation lânds must be assessed as of the date 
of the expropriation, at their market value, in 
respect of the best uses to which they can practi-
cally and economically be put, taking into con-
sideration any prospective capabilities. The best 
criterion of the market price is the price at which , 
property in the neighbourhood changes hands 
in the ordinary course of business. 2. Mere 
interference with a public right to travel upon a 
street, the. person claiming compensation there-
for not having the fee or any predial rights therein, 
is not an element of compensation. 3. A rever-
sionary right in favour of a vendor of the land 
materially affects the value of the land itself 
as compared with land the title to which is free 
of any encumbrances. THE KING V. CARRIERES 
DE  BEAUFORT  .................... 	414 

9. Water lots—Compensation—Riparian rights—
Access. A riparian owner on the foreshore of a 
tidal and navigable water has the right to the 
water for domestic purposes, also the right of 
access and exit to and from his property, which 
are elements of value in estimating compensation 
for the expropriation,of lots by the Crown. THE 
KING V. DUNCAN 	 433 

11. Compensation—Water lots—Valuation—Advan-
tages—Set-a$. In estimating the amount of com-
pensation upon the expropriation of water lots 
by the Crown for harbour improvement purposes, 
regard will be had to the local market value of 
the land, its state of improvement respecting 
water frontage, and the advantage and benefit 
accrued to the owners as a result of the under-
takings, the latter of which, under sec. 50 of the 
Exchequer 'Court Act, must be considered by way 
of set-off. THE KING V. BRADBURN........ 447 

12. Basis of compensation—Value of ldnd- Specu-
lative purchase-10% allowance. In assessing 
compensation for property taken under com-
pulsory powers, it is not proper to treat the value 
to the owner of the land and rights, as a pro-
portional part, the value of the realized under-
taking proposed to be carried out. The proper 
basis of compensation is the amount for which 
the property could have been sold had the pro-
posed undertaking by the Crown not been in 
existence, with the' possibility that the Crown or 
some other person might obtain those powers. 
The price the property brought from purchasers 
speculating upon the expropriation affords no 
proper mode for arriving at its market value, 
and having been acquired for such speculative 
purposes the usual 10% allowance for the com-
pulsory taking will be refused. THE KING V.  
PICARD 	 .452 

13. Compensation—Title—Community property—
Will—Agreement of sale—Mortgage—Prescription. 
In an expropriation of land by the Crown for 
training camp purposes: Held that land acquired 
by a testator during his married life being com-
munity property could only be disposed of by 
him to the extent of his interest therein, and those 
claiming under the will were entitled to cota-
.pensation therefor to no greater extent; that the 
testator's wife having died intestate, half the 
community went to her children, who were en-
titled to compensation accordingly. A purchaser 
of such land, who has resold them to the Crown, 
is only entitled to compensation according to the 
terms of the agreement of sale, but not to damages 
for the compulsory taking; nor will compensation 	• 
be allowed for mortgages or hypothecs which 
have become prescribed. The amount of recovery 
being greater than the amount offered, interest 
was allowed from the date of expropriation. 
THE KING V. BERRY........ .. 	 .462 

14. Compensation—Farm—Timber land— Valua-
tion—Damages—Offset—Use and occupation. The 
basis of compensation for the expropriation of 
farm or timber lands by the Crown for training 
camp purposes is the market value of the pro-
perty as a whole, at the date of expropriation, as 
shown by the prices other farms had brought 
in the neighbourhood when acquired for smiilar 
purposes; the benefits derived by the owner 
from the use and occupation of the land after 
the expropriation to go as an offset against his 
claim for damages. THE KING V. KING  . 471 

15. Compensation — Farm — Timber land—Val-
uation. The basis of compensation for the expro-
priation of farm or timber lands by the Crown 
for training camp purposes is the market value 
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of the property as a whole at the time of expro-
priation, as shown by the prices other farms 
had brought when acquired for similar purposes. 
THE KING U. BOWLES 	 . 482 
See HARBOURS. 

" NEGLIGENCE. 
" INDIANS. 
" PUBLIC LANDS. 

HARBOURS 
B.N.A. Act—Provincial grant—Expropriation—
Wharf—Compensation, Bedford Basin, being a 
public harbour at the time of Confederation and 
the property of the Province of Nova Scotia, 
passed to the Dominion by virtue of the provisions 
of the British North America Act. A subsequent 
provincial grant of a water-lot thereon is there-
fore void and confers no title. Fisheries Case 
[1898], A.C. 700; Attorney-General v. Ritchie 
(English Bay Case), 52 Can. S.C.R. 78, 26 D.L.R. 61 
followed; The King v. Bradburn, 14 Can. Ex. 
419, referred to. 2. Upon the facts established 
in evidence, there was no dispute that the sup-
plt'ant was entitled to compensation for the expro-
priation of the wharf and for the deprivation of 
the right of way to and from the wharf over the 
railway tracks. Held, that under the circum-
stances of the case, the suppliant was entitled 
to compensation for such expropriation and for 
the deprivation of the right of way; but the loss 
of business not attributable to the taking of the 
wharf, or the loss of profits in connection with a 
business in anticipation but not actually embarked 
on, were not elements of compensation. MAX-
WELL. V. THE KING ........................ .97 

See PUBLIC LANDS. 

HIGHWAY 
See EXPROPRIATION. 

[Ex. C. R. VOL. XVII. 

LEASE 
See PUBLIC LANDS. 

L ICENSE 
See YUKON. 

LIEN 
See SEAMAN. 

LIMITATION OF ACTIONS 
Negligence—Action against Dominion Crown—
Interruption of prescription. By virtue of sec. 
33 of the Exchequer Court Act (R.S.C. 1906, 
c. 140) the provincial laws relating to prescription 
and limitation of actions apply to an action for 
personal injuries against the Crown in right of 
the Dominion. Mere "negotiation" does not 
operate as an interruption of the prescription. 
FRADETTE V. THE KING... .. 	 ....137 
See NEGLIGENCE. 

EXPROPRIATION. 

MARITIME LIEN 
See SEAMEN. 

MARKET VALUE 
See EXPROPRIATION. 

MILITARY LAW 
See CONTRACT. 

" PUBLIC LANDS. 

MINISTER OF MILITIA 
See PUBLIC LANDS. 

MORTGAGE 
See EXPROPRIATION. 

HOMESTEAD 
See PUBLIC LANDS. See SEAMEN. 

NECESSARIES 

ILLEGAL TAX 
See YUKON. 

INDIANS 
Removal to new Reserve—Compensation. The 
Exchequer Court, pursuant to the provisions 
of sec. 49a of the Indian Act, will recommend the 
removal of Indians from their Reserve to a new 
site, if in the interest of the public and the welfare 
of the Indians such removal seems expedient. 
Under sec. 2 (4) of the Act, they are to be com-
pensated for the special loss or damage in respect 
of their buildings or improvements upon the 

• Reserve from which they are removed. RE 
SYDNEY INDIAN RESERVE 	 517 

INTEREST 
See RAILWAYS. 

EXPROPRIATION. 

INTOXICATING LIQUORS 
See YUKON. 

INVENTION 
See PATENTS. 

JURISDICTION 
See ADMIRALTY. 

" APPEAL. 
" SEAMEN. 
" PRIZE. 

LAND PATENT 
See PUBLIC LANDS. 

EXPROPRIATION. 

NEGLIGENCE 

Prescription—Public work—Vessel—Shore. The 
prescription for filing a petition of right is inter-
rupted by the deposit of the petition with the 
Secretary of State. An injury to an employee 
of the Crown while taking a Crown vessel on 
launch-ways owned and operated by a company 
on lands leased from the Crown, is not an injury 
happening "on a public work" within the mean-
ing of sec. 20 of the Exchequer Court Act, and is 
therefore not actionable against the Crown; 
the mere fact of a chain breaking is not prima 
fade negligence of the Crown. COURTEAU-  V. 

2. Public work—Railways—Collision—Stalled auto-
mobile. The collision of a train with an auto-
mobile stalled on a level crossing of the Inter-
colonial Railway, occasioned by the delay of the 
engine driver to apply his brakes the moment 
he became aware of the presence of the motor 
upon the track, is an accident "on a public work" 
and caused by the "negligence of an officer or 
servant of the Crown while acting within the scope 
of his duties or employment upon, in or about the 
construction, maintenance or operation of the 
Intercolonial Railway", within the meaning 
of sec. 20 of the Exchequer Court Act. DUNNETT 

3. Railways—Injury to brakeman—Accident. The 
death of a brakeman riding on a box car while 
in the discharge of his duties on the Intercolonial 
Railway, occasioned by the overturning of the 
car when it suddenly jumped the track, the road-
bed and the car being in perfect condition and the 
train travelling at a moderate speed, must be 
regarded as an accident due to an unforeseen 
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event and is not attributable to the "negligence 
of any officer or servant of the -Crown • • • 
in or about the construction, maintenance or 
operation of the Intercolonial Railway'', within 
the meaning of sec. 20 of the Exchequer Court 
Act.  THIBAULT  V. THE KING............ • : • 366 

4. Expropriation—Riparian 	rights—Flooding— 
Dam—Public works. Where there has been no 
expropriation by the Crown of any easement 
to flood the land of a riparian owner, the injury 
or damage suffered by the latter from flooding, 
as a result of the construction of a dam by the 
Crown, is not actionable under the provisions of 
the Expropriation Act, nor is it actionable under 
secs. 19 or 20 of the. Exchequer Court Act. The 
land being situate over 50 miles from the dam 
cannot be regarded as "on a public work" and 
no evidence being adduced that the injury resulted 
from the negligence of an officer or servant of the 
Crown acting within the scope of his duties or 
employment. POISSON V. THE KING........ .371 

5. Public work—Railways—Contractor—Sand de-
posits—Expropriation. . Damages suffered by a 
landowner from sand deposits in the -course of 
construction of a Crown railway are only recover-
able as against the contractors. The injury not 
having - resulted from any expropriation of land 
is not actionable against the Crown under the 
Expropriation Act, and having happened 10 
acres away from the railway was not,"on a public 
work" within the meaning of sec. 20 of the Ex-
chequer Court Act, and therefore not actionable 
against the Crown under the latter statute. 
THEBERGE v. THE KING 	 381 
See COLLISION. 

LIMITATION OF ACTIONS. 

PARTIES 
See EXPROPRIATION. 

PATENTS ' 
Place of manufacture—Assembling of parts—Dis-
claimer—New invention. A. patented article made 
in the United States in detail, in' the' sizes required' 
in accordance with specific orders, the parts 
merely being joined together in Canada, is not 
manufactured or constructed in Canada within 
the meaning of the Patent Act, R.S.C., 1906, c. 
69, s. 38. 2. Under the Patent Act a disclaimer 
by the patentee must be considered as part of 
the original specification. The patent itself, 
not the form bf the patented article manufactured 
under the patent, must be considered. Held 
that the plaintiff's patent for grip treads for 
pneumatic tires had been anticipated and dis-
closed no new invention. DOMINION CHAIN CO. v 
MCKINNON CHAIN CO.....  

2. New invention. The application of a well 
known contrivance to an analagous purpose, 
without novelty in the mode of application, is 
not invention and is not good ground for a patent. 
NORTHERN SHIRT CO. V. CLARK 	 .......273 

PLEADING 
See PRIZE. 

PRESCRIPTION 
See LIMITATION OF ACTIONS. 

" NEGLIGENCE. 
EXPROPRIATION. 

PRIZE 
Cargo—Pleadings. Where • parties appear and' 
make claim to a cargo seized as a prize, the claim-
ants are to commence their action by a petition 
or statement of claim, in the`form of pleadings, 
to which the Crown pleads by what is technically 
called under the rules an answer. RE CARGO 
THE "SANDEFJORD" ....................... .239 

2. Appraisement—Ship—Coal. In appraising a ship 
brought in as a prize the coal in the bunkers is 
not to be appraised as part of the ship; it should 
be inventoried separately. Where the appraisers 
have acted in good faith the Court will not inter-
fere with their judgment. RE THE "HAMBORN" 

3. Ship and appurtenances—Coal. Bunker coal 
does not pass as part of a ship,  brought in, as a 
prize. RE THE "HAMBORN" (No. 2) 	 ...250 

4. Prize Courts—Transfer of cause. By virtue 
of the provisions of the Imperial Prize Courts 
Act, 1915, c. 57, a Canadian Prize Court will 
order, at the instance of the Crown, the transfer 
of a prize case to an English Prize Court for the 
purpose' of the more convenient conduct of the 
proceedings. RE THE "HOCKING" . 	 ....2,26 

PUBLIC LANDS 

Deadman's Island—Lease—Authority of Minister. 
Deadman's Island, in the harbour of Vancouver, 
is the property of the, Crown in the right of the 
Dominion of Canada. An Order in Council 
authorizing the Minister of Militia and Defence 
to lease that island for a term of years does not 
carry with it the authority  toi  vary its terms by 
providing for a right of perpetual renewal, In 
the absence of an, Order-in-Council authorizing 
such variation, the action of the Minister in doing 
so is null and of no effect. THE KING v, VAN-
COUVER LUMBER Co ...................... .329 

2'. Beach—Harbour of Quebec—Validity of grant—
Expropriation--Compensation—Value. The right 
to alienate part of the public domain by the King 
of France has always been recognized even sub- ' 
sequent to the Edict of Moulins. A title to certain 
beach lots, in Quebec. founded on a grant from 
Louis XIV., is perfectly good and valid, and 
cannot be attacked by the Crown. Further-
more, such lands do not form part of the Harbour 
of Quebec. 2. In estimating compensation for 
the expropriation of land by the Crown, the value 

• of  thé  property for expropriation purposes cannot 
be taken as a basis; the value of the property to 
the owner, not to the party expropriating it, 
is to be considered. BELANGER V. THE KING. .333 

3. Homestead— Abandonment— Misrepresentation—
Subsequent patent—Estoppel. The cancellation 
of a homestead entry by the Crown, brought 
about by the false statements of the entrant in 
his declaration of abandonment, will estop him . 
from attacking a patent to the land subsequently 
issued by 'the Crown in good faith. ATTORNEY- 
GENERAL v. MASSINGHILL. 	 ........... 510 

See HARBOURs. 

PUBLIC WORK 

See CONTRACT. 
" NEGLIGENCE. 

RAILWAYS 

Negligence—Employees' Relief Fund—Validity of 
contract—Estoppel. The agreement of an em-
ployee of the Intercolonial Railway, as a con-
dition to his employment, to become a member 
of the temporary employees' relief and insurance 
association, and under its constitution and by-
laws to accept its benefits in lieu of all claims 
for personal injury, is perfectly valid and may 
be set up as a complete bar to his action against 
the Cçown for injuries sustained in the course of 
employment; by accepting the benefits he will 
be estopped from setting up any claim incon-
sistent with the rules and regulations. GAGNON 
v. THE KING..... 	 • 	301 
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2. Acquisition by Government-6' and 7 Geo. V., 
ch. gg—"Subsidies"—"ActuaI cost" Interest and 
charges on bonds. The Court was required to 
fix the value of certain railways to be acquired by 
the Crown under the provisions of 6 and 7 Geo. 
V., ch. 22. By sec. 2 of such statute it was pro-
vided that the consideration to be paid for each 
of the said railways should be the value as deter-
mined by the Exchequer Court of Canada, "said 
value to be the actual cost of the said railways, less 
subsidies and less depreciation, but not to exceed 
four million, three hundred and forty-nine thous-
and dollars, exclusive of outstanding bonded 
indebtedness, which is to be assumed by the 
Government, but not to exceed in all two million, 
five hundred thousand dollars." Held. that the 
word "subsidies" in the above section did not 
relate only to those granted by the Dominion 
Government, but extended to any subsidies granted 
by the Provincial Government to the railways 
in question. 2. The Court, in finding the "actual 
cost", ought not to proceed as if the matter were 
an accounting between the directors of the railways 
and the shareholders. The duty of the Court 
was to ascertain the value of the railways as 
between vendor and purchaser, and that value 
must be taken to be the actual cost of the rail-
ways, less subsidies and less depreciation. 3. In-
terest on bonds issued by the company and moneys 
paid on the flotation of bonds during the period 
of construction of the railways could not be 
included in "actual cost" as the term was used 
in the statute. ATTORNEY GENERAL V. QUEBEC 
&  SAGUENAY  R. CO......   	306 
See NEGLIGENCE. 

EXPROPRIATION. 

REGISTRY LAWS 
See EXPROPRIATION. 

RIPARIAN RIGHTS 
Set EXPROPRIATION. 

" NEGLIGENCE. 

RULE OF ROAD 
See COLLISION. 

SEAMEN 
Wages—Jurisdictional amount. The jurisdiction 
of the Exchequer or Admiralty Court under the 
Canada Shipping Act (R.S.C. 1906, c. 113, s. 
191), over claims for seamen's wages, depends 
upon the amount of recovery, not the amount 
sued on. Where the amount of recovery is less, 
although the amount sued on is more than 8200, 
the Court is without jurisdiction. Several such 
claims may be consolidated into one action in 
order to confer jurisdiction. COWAN V. THE 
"ST. ALICE" .........  	 .207 

2. Wages—Master of ship--Jurisdictional amount. 
Under the Canada Shipping Act (R.S.C. 1906, 
c. 113, s. 194) the master of a ship is put upon 
the same basis as a seaman as regards the juris-
dictional amount for the enforcement of claims 
for wages. BECK V. THE "KOBE"............ 215 

3. Seaman's wages—Ship's articles—"Lay" and 
"bonus". Plaintiff sued for a balance of wages 
as pilot on a whaling steamer at the rate of "850 
per month and lay", as entered on the ship's 
articles. The articles provided also for the 
payment of a bonus to the members of the crew 
at the termination of the whaling season, stipulat-
ing, however, that should any of the persons who 
had signed such articles leave the employment 
of the owners of the ship, or be discharged for 
cause, before the determination of the whaling 
season, such persons should forfeit all claims to 
a bonus. There was no such provision applied  

to the "lay", the amount of which earned in 
addition to wages at any period during the whaling 
season being liquidated and set out in a table of 
lays embodied in the articles. The plaintiff did 
not remain in the said employment for the period 
mentioned, but voluntarily signed off the ship's 
articles in a port at which the ship touched before 
the expiry of the season. Held, upon a proper 
construction of the ship's articles, that while the 
plaintiff had forfeited any right to a "bonus" by 
leaving the ship before the end of the whaling 
season, he had not thereby prejudiced his right 
to credit on his wages for the amount of his lay. 
FARRELL V. THE "WHITE" 	...... 	 219 

4. Lien for necessaries—Fishing schooner—"Fish-
ing-stores". Held, that "fishing-stores" or tackle. 
such as hooks, gaffs, nippers, and knives, used 
by a schooner employed in the business of halibut 
fishing are to be considered as necessaries. PicxoN 
v. THE "ALLIANCE" (No. 2) ................201 

5. Liens for equipment—Necessaries—Seaman's 
wages—Priority. A lien for "building, equipping 
or repairing" a ship under sec. 4 of the Admiralty 
Court Act, 1861, or one for necessaries, cannot 
take priority over a lien for seaman's wages. 
Munsen v. The Comrade. (1902), 7 Can. Ex. 330, 
commented on. RE THE "AURORA"....... ..203 

SHERIFF'S SALE 
See EXPROPRIATION. 

SHIPPING 
See SEAMEN. 

" COLLISION. 
APPEAL. 

" NEGLIGENCE. 
" PRIZE. 

SPECIAL ADAPTABILITY 
See EXPROPRIATION. 

SUBSIDIES 
See RAILWAYS. 

TAXES 
See YUKON. 

TIMBER 
See EXPROPRIATION. 

TRANSFER OF CAUSE 
Set ADMIRALTY. 

VALUATION 
See EXPROPRIATION. 

" RAILWAYS. 

VENDOR AND PURCHASER -
See EXPROPRIATION. 

WATERS 
See HARBOURS. 

" EXPROPRIATION. 
" PUBLIC LANDS. 

NEGLIGENCE. 

WHARF 
See EXPROPRIATION. 

" HARBOURS. 

WILL 

See EXPROPRIATION. 
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YUKON 

intoxicating liquors-.License--Customs—Illegal tax 
—Recovery. Under the provisions of the statutes 
relating to Yukon Territory the Dominion Gov-
ernment has the power to exact a tee for the grant-
ing of a permit for the importation or bringing in 
of intoxicating liquors in the territory; such exac-
tion is a mere charge for the granting of the permit 
and not in the nature of customs duties or tax 
within the provisions of the Customs Act (R.S.C. 
1908, c. 48, s. 130). (2) Where such a charge 
has been illegally imposed but paid voluntarily 
it cannot be recovered back. Lowe v. THE 
KING  	126 
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