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REGINA v. COLUMBIA CELLULOSE co. LTD. 

British Columbia Provincial Court, Ward, J., Prince Rupert, September 3, 1970 

Environmental law - Water pollution — Sentence — Fish kills resulting from 
oxygen depletion caused by pulp mill effluent — Charges brought after legislation 
amended to provide for greater penalty - Maximum fine not levied - Three thousand 
dollar fine imposed -—Fisheries Act, R.S.C. 1970, c. F-14, ss. 33(2), 93(5). 

V The accused plead guilty to a charge of contravening s_. 33(2) of the Fisheries Act 
when a break in its effluent disposal pipeline caused the release of large quantities of 
waste which resu_lted in large fish kills because of the depletion of oxygen. 

Held, the accused was fined three thousand dollars. Although the offence was a 
most serious breach, the maximum fine was not imposed. Even though the Crown 
alleged that the accused has been polluting the water in question for some time, it had 
failed to bring the charges until after the legislation had been amended to provide for 
greater penalties than before. 

Environmental law - Water pollution -— Sentence — Order to refrain —-- 

Negotiations on-going between accused and government officials to remedy pollution 
problem — Effects of shut-down of plant on local economy considered - No order 
made -- Fisheries Act, R.S.C. 1970, c. F-14, ss. 33(2), 33(7). ' 

Digby Kier, for the Crown. 
Charles Locke, for the Accused. 

Mr. Kier This is for the record, I believe. My name is Digby Kier. My friend, '_ 
Mr. Locke, appears on‘ behalf of the Columbia Cellulose Ltd. 

INFORMATION READ. 
Mr. Locke Your Honour, my name is Locke. I am representing the Company and ‘ 

I wish to enter a plea of guilty. 

_lV_l_1:. Kier Your Honour, the Crown is alleging one offence and one offence only, 
between these_dates. The charge is between these dates, but the 
offence is broken up in that period and the Crown is alleging only one 
offence. ' 

Now, just to give you some background of this matter, if I could 
outline that. This summer, as we all know, the mills out there were 
shut down at Port Edward for a labour dispute, and when they started 
up again, the Department of Fisheries made tests of the effluent 
going into Wainwright Basin and into other bodies of water there, 
such as Porpoise Harbour and they had various control stations set up 
where they could sample the water in and around the Mill, and they 
discovered that a large portion of the, in fact if not all the effluent 
from these two pulp mil-ls at Port Edward were going into Wainwright 
Basin. The Company had a pipeline, does have a pipeline from the
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Mill underneath Porpoise Harbour to Ridley Island and to Chatham 
Sound. That pipeline, through no fault of the Company, has been 
breaking down because that pipeline is polyethylene and cannot stand 
the various temperatures and pressures for what. it was designed for-. 
Some of the effluent going through that pipeline during this period 
went" from that pipeline to Porpoise Harbour. » 

There was a leak. 
_

, 

Yes-. And lam ‘sure my friend could tell Your Honour what. 
proportion, what the costs have been to repair that pipeline, to stop 
the effluent goi_ng through the pipeline a_nd push it out towards 
Wainwright Basin. The main study the Fisheries was concerned with, 
was the fish kills in Wainwright Basin. The Mill started up on the 
24th of July, Your Honour. This is the approximatestart up date, 
when it got to full operation, and by the 28th of July, there was the 
first ind_ication of fish kills i_nvolving herring, flounders, salmon molt 
and sc-ulpions and" other species in Wainwright Basin. On the 29 of 
July, fish kill was found to be in Porpoise Harbour where the existing 
pipeline was because of a break in the pipeline. On the 30th of July, 
there was extensive fish kill in Porpoise Harbour and Wainwright 
Basin. There were large leaks in the pipeline, etc. and again on the 
31st of July. Now, samples were taken of the oxygen content in the 
water. The re_ason for the fish kills is lack of oxygen in the water. 
This has come about because of the effluent which gets into the sea 
water. This effluent requires a certain amount of oxygen per day to 
break down and decompose it. By itself it takes out a large amount 
of oxygen and thereby leaving none for the fish. At the two stations 
in. Wainwright Basin, the fisheries people started taking the oxygen 
conten_t of the water and at normal conditions, the oxygen content 
will vary with the temperature of ” the water, etc., and normally 
varies between seven and a half and eight and a half parts per million 
dissolved oxygen in water. Studies in Wainwright Basin from July 
23rd to August 3rd were taken and on Wainwright Basin there. is two 
sample stations, one in the middle, No. 17 - I have graphs for this - 

and one at Zindardi Rapids, closer to where it enters the Rapids going 
to Porpoise Harbour, No. 19. Both graphs pretty well show a #5 angle 
of decline. 1 have shown my friend a copy. There is a #5 angle of 
decline. The oxygen over these days from July 23rd on, when the Mill 
started operation, by the 29th of July, both stations showed there was 
.5 parts per million, oxygen in the water, and it is upon reliable 
estimate by the biological experts, that the minimum oxygen required 
by the ‘fish, just to exist, is 5 parts per million. in any sustained 
activity by fish, as spawning, to survive this is down to half parts per 
million and this is consistent with when they found the first indica- 
tion of fish kills. If I could file this graph which reveals from the

, 

29th of July on roughly, the .5 partsper million going to one and a 
half on the 3rd of. August. Now, the quantity of the effluent actually 
being put in there from these two mills in a given day requires 
7l+2,000 pounds of biological oxygen every day, b.o.d., that's the total 

&‘

~

~
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amount required to neutralize the effluent. 742,000 pounds of 
b‘iolog'ica_l demand that's b.o.d. 

This is the weight of oxygen, this is the figure. 

That is correct. his a tremendous amount, and that is why the water 
in Wainwright Basin was almost taken right down to nil, and I have, I 

want to file these photographs of the Mills-. Ihave shown them to my 
friend. There are a number that show the effluent when it comes 
from the Mill. We are mainly concerned with the main Wainwright 
Basin and the pictures show the effluent i_n these ponds. There is a 
dead skate, which is a fairly large fish, in one of the ponds; herring in 
another. I believe there is sixteen all together. It is a large quantity 
of oxygen that is required just to neutralize, to satisfy this effluent 
demand in the water when it goes in there. I want to point out 
another thing, through the labour‘ dispute, this pipeline across 
Porpoise Harbour and through to Ridley Island, if the strike had not 
taken place, this pipeline, it is planned to rebuild it with a different‘ 
pipeline that would be operational. Even so, if that was operational, 
that wouldn't take the full amount of effluent from the Mill into 

A 
Chatham Sound where it can be disposed of easily, still some would 
be going into Wainwright Basin, and even if thatpipeline were fully 
operational, certainly there have been negotiations before this time 
with respect to what the Company can do to _clean up this pollution-, 
andthere has been constant negotiation for sometime and there still 
is. I‘ might say the Company now appears to be ful_ly co-operative in 
its efforts to really look at this effluent problem and contain it, but 
there was this strike, and the situation too has been existent for 
sometime. This Wainwright Basin has been known to the Fisheries. 
There were fish kills in 1968 as well. This effluent, it is a liquor 
effluent that comes out of this mill and of course, some solids are in 
Wainwright Basin, in the. settling ponds, you can see where the solids 
have gradually accumulated and it will be quite a matter to clean it 
up, and my information is that this pipeline will remove, and my 
estimate, I stand to be corrected, they will be able to remove 
approximately 75 to 80% of the effluent when that pipeline is put in. 

This is into Chatham Sound. 

Yes. They had one pipeline that has been breaking down that 
removes 370,000 pounds of b.o.d. per day and the new pipeline, when 
it is put in, will be built to remove 620,000 pounds per day and, 
according to our figures would‘ leave 122,000 pounds of b.o.d. going 
into Wainwright Basin per day. The Compa_ny is anxious to clean that 
matter up as well, Your Honour. I don't think I can usefully add any 
more. Those are the facts I have, Your Honour, and I want to point 
out the amount‘ of hours that have gone into this investigation. The 
Department has calculated it has taken the equivalent of one man 
working a year. They started primarily this year in January and 

. 
continued with the work, one man per year, I calculated that to be 
1900 man hours’ work involved in this work on the effluent, so that is
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the amount of work the Department of Fisheries. has pution this 
thing, and they have had, of course, I don't think I have to speak on 
that now. They certainly intend to have the full _co-operatio_n of this 
Company now, which they did not have in the past. Those are the 
facts.‘ Iwant my friend to reply on" the facts, and I would like to 

- speak later as to sentence, if I would be permitted to do so. 

Provincial Judge One point, you mentioned constant negotiations. Who with? 

M5: Kier With experts from the Columbia, I am sorry, Department of —— 
‘ Fisheries, experts from the Department of Fish'er.ies down there, and 

with, I believe, Dr. Becker from the Company. They have had outside 
consultants. There is a lawsuit pending between The Columbia 
Cellulose and the Department as to who is at fault and apparently the 
Company had outside consultants to say this pipeline would be 
satisfactory. There is a third ‘party involved as I understand it. 

Mr. Locke 
_ 

Your Honour, I would like to ‘call one of the senior Vice-Presidents of "-" 
the Company. Your Honour, Mr. Guijmond is the senior Vice- 
President‘ of operations of the Columbia Cellulose and affiliate 
companies. I think the history of this matter goes back for some 
years and it is not always easy to obtain all pertinent dates, and there 
are dates and times that I would like to give the Court and to that 
end, I have had prepared, under Mr. Guimond's supervision, a typed 
statement and if he might be permitted to read from it, and I would 
give the Court a copy.

~ 
Provincial Judge Did You say Columbia? 

Mr. Locke He is the senior Vice-President of operations of the Columbia _' 
Cellulose and affiliate companies. He is called on behalf of Canadian 
Cellulose Co. Ltd. The words you will find in here, you should 
substitute the words Canadian Cell_ulose.. There have been certain 
intercorporate changes of the Company which are insignificant to the 
Court. Iwill call Mr. Guimond. I have a copy of the statement for 
my friend. . 

Mr. F.X. Guimond Sworn 

1 I am the Senior Vice-President, Operations of Columbia Cellulose and have been 
so since September of 1969. I have been in the pulp and paper industry for 
approximately 38 years. I am a chemical engineer and I have held positions 
through the years in management capacities with Quebec North Shore Paper 
Company, Canadian International Paper Company, Brown Company, Prince 
Albert Pulp Company Limited, including positions in technical, operations and 
managements. [have been in management for almost 20 years but I have kept 
myself closely abreast with most of "the technical developments in the pulp and 
paper field. I have operated sulphate and sulphite mills and am familiar with the 
technical processes of bot_h. ' ~
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Mr; Guimond 

The Columbia Cellulose su_lphite mill produces high alpha dissolving pulp and was 
constructed in 1951. The sulphate orkraft mill came on stream in 1967. 

I am personally physically familiar with both mills, with the technical method of 
operation, with the effluent disposal system, and also have examined and am 
familiar with the bodies of water such as Wainwright Basin and Porpoise Harbour 
into which some of the waste from the mill discharges. Many of the facts I will 
relate are hearsay as coming from the records of the Company, but they can be 
verified from them and I have,‘through talking to individuals and references to 
the records, assured myself that these facts are correct. As some of these 
events go back several years-, a number of the witnesses who might otherwise be 
available, are no longer with the company and there is actually no one that can 
give a complete story" except probably someone in my position. 
The complex of the two mills produces waste of three broad types: Sulphite 
waste (red liquor), Bleach plant waste (from the sulphite mill) and Kraft effluent. 
Much of the kraft mill waste is recovered in the recovery boilers. 

In 1961 or 1962 the Fisheries Department drew to the attention of the Company 
the relatively high level of discharge of sulphite wastes, into Porpoise Harbour 
and Wainwright Basin. Discussions continued and in 1965 when the kraft mill 
‘construction was underway the Company and the Fisheries Department discussed 
various systems for effluent disposal in view of the fact that the kjraft mill waste 
would impose an added burden. Eventually a system was arrived at which 
received the approval of the Fisheries Department on the assumptionthat it 
would solve a number of the problems particularly objectionable to them. The 
scheme involved the installation. of two new red liquor washers plus a 12 inch 
effluent discharge pipe to run from the plant under Porpoise Harbour, over 
Ridley Island and discharge into Chatham Sound at a point selected by the 
Department of Fisheries. 

Provincial Judge What is ment by liquor washers? 

Perhaps I should explain some of the processes of the plant. 

Provincial Judge Just briefly. fl Guimond Chips are cooked by the digester in a big container. When the mass 
reaches a certain degree of cooking, it is discharged into a large 
tank. The mass is then pumped over or vacuum filtered into drums 8 
feet in diameter, some 16 feet long, That is to separate the fibrous 
material or red liquor in this case, and the idea is to separate the 
fibrous cellulose material from this liquor and this is the liquor that 
we are continuously referring to in our problem. 

Engineering advice by consultants, after extensive study, was to build with 
polyethylene pipe. This was ordered from Dupont Canada Limited. 

Installation of both washers and the pipe was started in 1966. The washers were 
completed in 1967 without incident and have continued to function satisfactorily. 
The history of the pipeline is, however, as follows:
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a) Completion was delayed until February, 1968 because of a disastrous dock 
fire. This pipeline, incidently, follows along the dock and goes underneath 
Porpoise Harbour and this is the serious fire in 1968 which delayed the 
construction of the pipeline. 

‘

. 

. b) The Porpoise Harbour section suffered several breaks and a project was 
started in September, 1968, to replace this section of pipe with 16,-inch 
polyethylene pipe. Completion was scheduled for December, 1968, but was 
delayed until February 1969 by a severe winter. . 

c) The Ridley Island section continually developed leaks and breaks which 
required a full time crew for detection and patching. A project to replace 
"this section with fiberglass pipe was started in September 1969, and was 
scheduled for completion by April, 1970. Strikes have delayed completion 
until September, 1970. We expect to have this section completed this 
month. . 

'

. 

d)’ Failures continued to occur in the already replaced Porpoise Harbour 
section and after extensive engineering studies, a contract has been let to 
replace it with 20 inch fiberglass pipe with a completion date of November, 
1970. ' 

During all the above, the Company has been advised in every respect by 
consulting engineers of the highest ability. The system has been upgraded by 
installing larger pipe and improvements in the pumping system. 

Columbia Cellulose or Canadian Cellulose,‘ hashbeen legally advised that the 
Dupont Canada company is responsible to replace the broken pipe but after 
extensive negotiation came to nothing, action was commenced against the 
Dupont Company in the Supreme Cou_rt of British Columbia on the 13th day of 
August, 1970. 

The total cost of the pipeline system is now in excess of 2.5 million dollars. 

Since the time the first technical and engineering studies were instituted in 
1965, the company has contemplated and actually planned for two other facets 
involving the reduction of wastes-. There are: 

a) In-plant fibre recovery in both mills. Technical and engineering work has 
started in early 1970, including studies by several equipment suppliers. 
Various parts of this program are being started in 1970 and 1971, with 
com_p1etion dates expected in 1971 and 1972. The estimated total cost of 
this will be in excess of one million dollars. 

b) Out-plant removal of suspended solids has been under technical and 
engineering study since 1969 and various facets are to be started in 1971, 
with completion date expected in 1974. Consultants were engaged, in early 
1970 and the estimated cost is 2.7‘ million dollars. 

The Department of Fisheries and the Pollution Control Eiranch have tentatively 
agreed that the program outlined above - that is, rehabilitation of the pipeline

~

~
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system, in-plant fibre recovery and out-plant fibre reco'_v'er»y - shou_ld solve the 
pollution problem in Wainwright Basin. Columbia Cellulose has agreed that if 
this program does not reach the desired objectives, further treatment will be 
installed. Our _effluent treatment program requires approval by the B.C. 
Pollution Control Branch aid the Department of ‘Fisheries before we can finalize 
our plans. 

In addition to the above, the Company has been studying the possibility of 
sulphite red liquor burning. Several changes being made to the mill are essential 
for liquor recovery. These include the conversion to ammonium base completed 
early this year, installation of heat exchangers on the digesters and the 
installation of _a large blow tank. These projects will total over 2 million dollars. 
The burning of ammonium base sulphite liquor is still in the very early stages of 
development. 

_ 

Our engineering department is evaluating many types of 
equipment that would work and also be compatible with long range objectives. 
Cost estimates for the systems run as high as 15 million dollars. 

The Company would respectively point out the following: 
a) Columbia Cellulose's losse_s in the last few years have amounted to more 

than 20 million dollars. The earnings of 1.4 million in the last year have 
come primarily from the Castlegar operation. 

b) All the above pollution control programs involve the -expenditfure of over 8 
million dollars. Major, money had already’ been committed to this program 
prior to August, 1970, notwithstanding the obvious adverse effects on the 
Company's revenue of a 64-day strike. At the present minute, the 
Company's interior mill is shut down because of labour troubles common to 
the whole industry. ' 

c) At the time these mills were built-, they were welcomed into the com- 
‘r“n'u'ni‘t’y as the major employers of labour in the area and were built 
according to the technical standards’ of the time. It is further pointed out 
that the direct. salaries paid to employees and total dollar volume expended 

- by the Company in the Prince Rupert and Terrace area, amounts at an 
intelligent estimate to about 28 million dollars a year. 

d) It is our understanding that even before the pulp mill was built-, the direct 
or indirect contribution from fish in Wainwright Basin has been an 
exceedingly small percentage ‘of’ the Prince Rupert area fishing industry. It 
is certainly far below the dollar input of the mill and even far below the 
1.5 million dollars in municipal. taxes paid each year by the mill. 

When these mills were built, they were built according to the accepted technical ‘ 

standards of the day and the Pollution Control Authorities. Recently pollution_ 
control activity has been obviously stepped-up, but older mills must have time to 
earn the money to make the installations which will satisfy today's new 
standards. 

In their Brief to the recent Pollution Enquiry, the Department of Fisheries made the 
following statement:
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"Also new standards must‘ be introduced in a predictable way. They 
must be capable of attainment, given the present state of the art, 
and they must be enfor’ce_able without creating undue financial 
hardship in the forest products industry in B.C." 

17 The Company has had a pollution control program for many years, with the 
effort intensified in the last two years. As outlined above, we have spent over 
2.5 million dollars to date and will spend an_ additional 5 million dollars in the 
next 3-4 years on water effluent control at Watson Island. This program has 
involved intensive contact with the Department of Fisheries including many 
meetings, a great deal of correspondence, phone contacts _and co-operative 
testing programs at the mill. Our last formal meeting was held in Vancouver on 
June 4th to completely review the status of our effluent program. We informed 
them of the recent mill startup date so they could carry out tests. 

We had thought that the Department of Fisheries was complet_ely informed of ' 

the Compa_ny's plans, but perhaps in view of the present prosecution, this was no 
so. This is, no doubt, ourfault and is regrettable. ' 

‘September 3, 1970. 

Kier Ihave no questions, Your Honour. 

E. Locke Y__our Honour, I would like to say something about sentence. Perhaps 
my friend is going first. 

Mr. Kier Your Honour, Mr. Guimond did mention the value of this pulp mill to _' 
the community and there is no question that it is a valuable aspect 
here. I am "advised that the main fish involved here in Wainwright 
Basin are herring and they don't‘ fish for herring in Wainwright Basin 
but they go through there and the herring industry was a $600,000.00 

' industry in this area,.and there is not much of a. herring i‘ndu_st,r'y left ' 

any more in the last year or two. Of course, you can't lay all the 
blameon Columbia Cellulose. There are other factors involved, but 
certainly the position of the Crown is, and this is, of course, why we 
are here today, is that the pollution will have to be rectified. I might 
say I am ‘instructed, in speaking to sentence, of asking for the 
maximum fine, which under the act is a summary conviction and 
Parliament has seen fit to set a 'ma.x,ir_n,u_m_, fine not exceeding 
$5,000.00, and the Crown is alleging one offence here. In my 
submission, I would say, Your Honour, that the large amount of 
effluent going into this body of water, Wainwright Basin which is 
almost land locked, there are rapids on both ends, and there is water 
right next, adjacent to the mill and it seems to be an accessible place 
for the mill to dump their effluent resulting in fish kills and this, to 
my mind, is a fairly severe breach of the Fisheries Act. This is, of 
course, a new section and came into effect July 15th of this year, but 
is not too different from the old section, Section 33, the deleterious 
substance section, and this has been modified this year. The law has 
always been the same. The company did make some effort and took 
some steps to control this pollution, but. the facts. -speak for them

~

~
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selves, when you have this total quantity of 742,000 lbs of b.o.d, per 
day from these mills and the existing pipeline capable of only taking 
away about half of that, that it~is a fairly serious matter and that is 
why the Crown is asking for the maximum penalty. lam sure Your 
Honour is awareof the various aspects of sentences laid down by the 
various Courts, and the Court of Appeal. In this situation, it appears 
to me the main aspect here is two.-fold, to protect the fishing 
industry and also to deter others from polluting and keep them on the 
right track to prevent pollution. Well, there may be extenuating 
circumstances in this pipeline, the breakdown, which is no fault of 
the Company's, and even a strike. Apart from this strike, there is 
still half of this 742,000 pounds per d_ay of b.o.d. going into 
Wainwright Basin, and that is where the seriousness comes in, and I 
mentioned the 1900 man hours put in by the Department of this 
matter and Parliament has seen fit to make this a summary con-v 
viction and set a fine of, not exceeding, $5,000.00, for each offence. 
In addition, You Honour, sub-section 7 of Section 33, which is a new 
section of the act, the Court may, in addition to any other penalty, 
impose, or order_that a person refrain from committing any further 
such offence, or to cease to carry on any activity specified in the 
order the carrying on of which, in the opinion of the Cou_rt, will or is 
likely to result in the committing of any further such of-fence. Now, 
the Crown here is not asking for you to make any such order because" 
in the Crown's view, if you ordered this operation to cease, then you 
would, in fact, be shutting off the mill and adversely affecting the 
employment of a thousand men in this area. You have the power to 
refrain from doing such a thing. There has been some discussion with 
the Company and Department of Fisheries if there should be an orde 
with a time schedule. .

» 

Provincial Judge 

You a_re suggesting I have the power to make an order with a time in 
the future. ‘ 

Provincial Judge 

Have I the power to do that? 

Mr. Kier _ 
I think you may have. 

IQ. Kier From committing any further such offence or to cease operation? 
- Strictly speaking, in my submission, I am not too sure, but Ithink you can say refrain from such and such a date in the future. 

Provincial Judge 

You are not asking for that. 

I<ier No. I note in Mr. Guimon'd's statement, paragraph ll and paragraph 
l2, paragraph 11 mentions times and schedules, and paragraph 12
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mentions tentative arrangements with the Department of Fisheries, 
tentative only. The Department of Fisheries will in my submission, 
have considerable authority as to what they feel is satisfactory, and 
paragraph 12 "also states that further treatments will be installed. 
Now, that is a perfectly, in my‘ submission, proper statement by the 
Company, and certainly one that is accepted by the Department of 
Fisheries, indicating to them that reasonable steps will be taken by 
Columbia Cellulose, and if reasonable steps are not taken, according 
to what the Department of Fisheries indicate, these will have to be 
modified as time permits, and circumstances, time stoppages and 
weather. At the present time, these are going forward and with 
considerable dispatch at this time, but in the past, not with that 
considerable dispatch. There was a meeting on July 4th and this 
labour dispute affected it somewhat. I» have seen the outline Mr. 
Guimond has presented, and I don't quarrel with that. There has not 
been the fullest co-operation in the past and now it appears to be so 
and is intended to be so in the futu_re. I don't want" to keep harping on 
this large effluent, but it seems to me that there cou_Idn't have been 
all that co-operation in the past, otherwise the Company Would have 
seen fit to do something about this b.o.d., rather than wait for the 
serious fish kill in Wainwright Basin and Porpoise Harbour. Paragraph 
16, the Department of Fisheries has said, appears to be a reasonable. 
statement and the Department of Fisheries has the economic good of 
the country, and that is what is intended here. I am instructed, in 
speaking to this matter, to ask for the maximum fine, which I have 
done. 

‘ 

.
- 

The position of the Crown is that they are satisfied with the plans put‘ 
forward by the Company and that they are genuine. 

At this point one date here I might say, 1974, that's the only thing I 

would say at this point is not quite in agreement. 

Where is that? 

Paragraph II (b), the third line down, completion data~_197l+’. That's 
the only thing that would have to be worked out. - 

I can't technically 
say whether these are all satisfactory or not. The outline is tentative 
and there will be reasonable co-opera”t’io‘n. That is satisfac-tory to the 
Crown. In spite of that, the Crown is asking,‘be<:ause it is a serious 
offence, quite a serious offence, and the Crown is asking for the 
maximum penalt-y. 
Just a brief few words. I think my friend is being very fair. I don't 
agree with everything he says», but after all, the plea of guilty was 
entered. If the Court will forgive me, evidence was called out of 
Columbia, C_ellulos.e's. responsibility totits employees and..s.tock«ho,lder.s

~

~

~
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because with the passing of this act by the Minister of Fisheries, one 
cannot be unaware of the seriousness of this offence, particularly 
subsection 7, of the consequence that must ensue. I would say 
something though, my friend asked for a fine of $5,000.00 to be 
imposed and he stated the Crown's position quite clearly. I would like 
to say something about penalty. $5,000.000 or something like that, 
the Court will realize it is looking over the tip of an iceberg. The 
rest of the iceberg is underneath, unable to be seen, and it is five, six 
million dollars, so a fine at the top end....;.................Until the last 
few years, it was not a crime for industries to pol-lute, society 
formerly permitted this to be permitted, now it is not going to permit 
it, which is commendable. When you a_re in the position of represent- 
ing older pulp mills, not built with everything, one is playing a game 
with a whole'new world which was not in existence when it was built 
and now you are asked to spend large amounts of money, capital 
which is not always available to even large industrial companies as 
one thinks. This compa_ny has never paid dividends yet. Last year it 
paid three cents a share for, Ican't remember how long. The pipeline 
has been plagued with difficulties. The pipe has broken, arguments 
have ta_ken place about the various responsibilities of the Company. 
This may not be of interest to the Fisheries, but it is our problem. 
Liasion with the Department has, in the past-, been prett-ygood. We 

‘ 

- 

i 
met. on June 4th a_nd perhaps there has been a hiatus since. then, I 
‘don't know. The statement we made in paragraph 12, stands. I am 

' glad it was my friend who said the Company islgenuine in its 
statement. I can only say this is so. I ask the Court to take these 
facts into consideration. We want to, ‘co-operate with the 

» Department of Fisheries. We need their co-operation. We have 
provincial authorities to contend with and know the standards laid 

A 

down. It is difficult to be too dogmatic in planning, from where I am 
sitting, as to what the future will hold. I hope the Court will bear 
these facts in mind and take these facts into consideration. There is 
so much at stake for a compa_ny of this size, considering the 
magnitude and considering all the people involved and that is why I 

thought it best to give the Court the fullest‘report‘ and there is every 
intention of the company to co-operate with the Department of 
Fisheries in the future. “ 

Provincial Judge 

Thank you Mr. Locke. 

Judge Decision (Oral) 

I have carefully considered the evidence of Mr. Guimond and the able sub- 
missions of the Crown and of the Defence and 1am of the opinion that this was a most I 

serious breach of Section 33(2) of the Fisheries Act. However, I note that although the 
offence existed before the recent amendment,, the Crown did not bring charges against 

A the defendant, although it alleges that the defendant has been polluting Wainwright 
- Basin for some time. It is evident that the Crown's preferring this charge at this time fl reflects the current social attitude to pollution and I consider that I should not take
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into consideration conditions that have hitherto been tolerated as an evil - from 
economic necessity. ' 

Itherefore fine the defendant $3000.00. 

I make no order under subsection 7 of Section 33 of the Fisheries Act taking into 
consideration the effect of such an order on the operation. of the defendant's plant and 
the consequent effect ‘on local employment, also taking into consideration the 
negotiations at present being undertaken between the Department of Fisheries and the 
defendant corporation concerning the elimination of the pollution problem.

~

~



KIRBY. ' 

. 

’ 

, 

. 13 

REGINA v. KIRBY 

British Columbia Provincial Court, Johnson, L, Powell River, B.C. May 8, 1972 
Environmental law - Water pollution. -_ Gasoline spill '- Permittingthe deposit 

of deleterious -substance in water frequented by fish - Offence one of absolute 
liability —- Negligence of the accused causing the spill -— Accused found guilty -- 
Fisheries Act, R.S.C. 1970, c. F-14, s_s. 33(2), 33(8). ‘ 

The accused, as district agent for an oil company, was responsible for the 
management and operation of a tank farm. He was charged with permitting the 
deposit of a deleterious substance in water frequented -by fish after 8400 gallons of 
gasoline overflowed from a tank which was being filled from a barge. 

Held, the accused was found guilty. The offence was one of absolute liability 
and therefore the Crown was not obliged to prove mens rea. The guilt of the accused 
was founded upon two negligent acts which caused the event in question. These ‘ 

con_sist'ed of a “mathematical miscalculation of the volume of the tank which 
overflowed and the failure to monitor the filling operation. The accused's acts had to 
be’ assessed under the conditions and circumstances that existed at the time and he 
could not be exonerated because his employer might have done something to prevent 
his negligence from causing the offense. If an accused has involved himself through a 
negligent act then he may be found guilty of the offence. 

R. V.- Churchill. Copper Corporation Ltd., [l971] 5!» W.\l/.R. 481; The Queen v. 
Pierce Fisheries Ltd. (1970), l2_ D.L.R. (3d) 591; R. v. Peconi-(1970), 12 Crim. L.Q. 
125; refd to. 

D.~R. Kier, for the Crown 
M.R. Giroday, for the Defendant 

Johnson, 3.:--The accused, whom I shall refer to as ‘Kirby’ was charged that on 
the 14th day of December, .A.D-. l97l, at Lang Bay in the County of Vancouver in the- 
Province of British Columbia, did unlawfully permitthe deposit of a deleterious 
substance, to wit: gasoline in water frequented by fish. - 

The charge is under the Fisheries Act of Canada, Chapter 119, s. 33(2) as re- 
enacted by 1969-1970 Chapter 63, 5. 3(1): 

No person shall deposit or permit the deposit of a deleterious substance of any 
type in water frequented by fish or in any place under any conditions where such 
deleterious. substance or any other deleterious substance that results from the 
deposit of such deleterious substance may enter any such water. 
This re-enacted section of the Fisheries Act was assented to June 26,1970, the 

previous 5. 33(2) read in part ‘No person shall cause or knowingly permit to pass into, 
-or put or knowingly perm_it to be putor any other deleterious 
substance in any water frequented by fish



14 
‘ 

V 

. 

i 

FISHERIES POLLUTION REPORTS 

The facts of the case are that at Lang Bay, a very small community a few miles 
from the District of Powell River, Gulf Oil of Canada have a small tank farm located 
near the shore of Malaspina Inlet, part of the British Columbia coastal waters. The 
tank farm consists of about six oil and gasoline tanks which are filled periodically by 
means of oil tank barge towed by a tug and located at an adjacent wharf. Hoses from 
the oil barge are attached to hoses at the wharf which are selectively connected to 
t_anks in the shore tank farm. The barge delivers different oils and gasolines and the 
products at varying quantities are transferred by pumps on the barge to various tanks 
which may or may not be inter-connected by valves as the quantity of product are 
desired. A 

The total tank farm .capacity in all tanks is 180,000 gallons. Surrounding the 
tank farm is a cement wall-,~ inside the cement wall surrounding the tanks the surface is 
earth or gravel. Beside the tank farm is a road with a ditch which lead downhill to the 
sea. The distance from the tank farm to the sea is about 1,300 feet. —

- 

Kirby is the Powell River District Gulf Oil Agent. Gulf Oil of Canada 
constr'ucted and own the tank farm and the products in the tanks. There is no other 
Gulf Oil representative, employee or agent locally resident and direct_ly connected 
with the tank farm, except Kirby. 

The system of oil and gasoline delivery is that by communication with the Gulf 
Oil office in Vancouver, Kirby makes arrangements for delivery of products to the 
tank farm in the quantities as required at the time. The practice is to fill all the tanks 
on each delivery by the oil barge. 

Kirby operates the local oil agency and this tank trucks extract the oil and gas 
products from the tanks to his trucks for delivery to the various customers or outlets 
in the Powell River District. Kirby is required to account to Gulf Oil for the products 
he removes from the tanks. Kirby from time to time clips or measures the tanks to 
know the amount of product on hand, the amount of which he has taken delivery and to 
know when a new barge delivery is required. 

The method of dipping the tanks is to lower a weighted cord into the tank, then 
to estimate the level of the product in the tank, remove the measuring cord and apply 
a substance at the approximate point of the level then lower the cord again, the oil 
product cuts this substance at a point to give a more accurate measurement of the 
level of the product in the tank. ‘From this measurement and using a scale chart, the 

. quantity of product required to fill the tank can be estimated quite accurately. 

The incident in question occurred during the early morning hours of December ' 

14, 1971, A few days before Kirby says he contacted Gulf Oil for a delivery by the 
barge. Because of- bad weather the tug and barge were delayed, they arrived at Lang 
Bay about l:00 "am, December 14, 1971.. The bad weather had caused heavy snow 
conditions and the cold weather caused an extra demand on Kirby to delivery fuel by 
truck_ to his customers. Kirby says that one of his trucks broke down and there was an ‘ 

extra long work day for him on December 13, 1971 and he did not arrive home for ' 

supper until about 10:00 pm. 

Kirby says he retired to bed about midnight and was awakened by a phone call 
from the oil barge at 1:00 am to attend for the delivery to the tank farm. Kirby went

~

~
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to the tanks for the purpose of measuring, that is gauging, the tanks-.. The weather 
conditions were snow to his knees and quite cold. Kirby measured the tanks as 
described and consulted a chart and made a mathematical calculation as to the amount 
of -product required to fill the tanks. Kirby then went to the barge and talked to 
Leclair, the barge attendant, and told him that he, Kirby, required 39,000 gallons of 
diesel and £10,000 gallons of gas regular. Leclair then hooked the barge hoses to the 
risers and at 2:00 am began to pump for three and one-half hours-. While the pumping 
was in progress Kirby left the barge and went to the tug for a coffee and remained 
there during the period of pumping. i 

There is a conflict of evidence as to who has the responsibility‘ in respect to 
measuring the tanks. Kirby says that the products belong to Gulf Oil and that it is the 
responsibility of the barge man to measure or gauge the tanks, that at some places 
there is no agent present to gauge the tanks. He, Kirby, gauged the tanks only forvhis 
own information to protect his own interest. Leclair says that sometimes he does 
gauge the tank, most times with the agent, sometimes the agent alone gauges the 
tanks. In any event, in this case Kirby was the only one who gauged the tanks and he 
knew Leclair relied on his figures that the tanks would hold ¢+0,000 gallons of gasoline. 
Kirby had made a substantial error in gauging the gasoline tank and the result was that 
the tank overflowed about 8,#O0 gallons of gasoline. Kirby blames his mathematical 
error on fatigue and the ‘physical hardships caused by the bad weather. From his 
explanation and after hearing all of Kirby's evidence, I accept as true Kirby's 
explanation for the calculation mistake. '

' 

There was evidence that a person could not remain on top of the? tanks. during the 
filling process because of escaping noxious fumes. There was a small shed or 
warehouse on the tank farm property, there was no evidence as to why a person could 
not remain there during the filling. Kirby's e'videnc,e was that sometimes while the 
tanks are being filled he does not remain in the area. Kirby says that he believed that 
the surrounding cement wall around the tank farm was for the purpose that if any tank 
should leak or overflow, then the escaping oil or gasoline would be retained within the 
cement wall. This wall was built through the specifications of Gulf Oil of Canada and 
engineers of Gulf Oil. I did not have any evidence from Gulf’ Oil or any engineer that a 
gravel or earth floor of the tank farm was designed to be capable of retaining 8,lLOO 
gallons of gasoline. I would expect that gasoline, as well as water, would seep through 
the soil and run down hill to the sea. . 

As the barge pumped the gasoline the tank overflowed, gasoline ran in asmall 
stream, cut a patch under the cement wall, ran to the ditch, cut a path in the snow and 
ran as a small river of gasoline down the hill past some residences near the beach, then 
across the top of the sea water. There was a gasoline sl_ick o_n Lang Bay that morning 
described by a Fisheries Officer as one-eighth thick, 200 feet out into the Bay. 

At about 5:00 am one of the -residents was awakened by the smell of gasoline; 
investigated and raised an alarm, Leclair then shut off the pumps. Neither Leclair or 
Kirby realized that there was a gasoline overflow at the tank until the resident 
attracted their attention. The Fire Department was called and a very dangerous 
situation was controlled without further incident. 

There was evidence by one local resident that he had caught fish and seen fish in 
this water at Lang Bay and I find that on the whole of the evidence that the crown has
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proven that the water which the gasoline entered was water frequented by fish. The 
water was part of the coastal waters of British Columbia, the expression "water 
frequented by fish" is not restricted to exac-tly the area covered by the gasoline but 
the whole of the water of which Lang Bay was ‘a part. 

I heard evidence from two technicians of the Department of Fisheries who have
: 

conducted bio-assays as to fish and particularly gasoline. As to the whole of the 
evidence and hearing their opinion I find that the crown has proven that gasoline is a 
deleterious substance as set out in the charge. 

There was no evidence that at the time of the offence that there were in fact 
any fish in the water covered by the gasoline, and there was no evidence that any fish 
were or might be expected to be degraded at t_hat time at that place by the gasoline 
deposited on that water. I find that it is not necessary that the Crown prove that 
there is or might be any degrading of fish, the Crown need only prove that at some 
time‘ the water is frequented by fish and that gasoline is a deleterious substance and 
that the accused did permit thedeposit thereof. 

The case to be decided is, did the accused permit the deposit of the gasoline and 
in considering the accused's intent must the Crown prove mens rea or is the law an 
absolute obligation on the accused not to permit the deposit. 

In Regina v. Churchill Copper Corporatio_n'Ltd.,[1971]4 W.W.R. 481, His Honour 
Judge Arkell D.C.J., dealt with the same charge as this under the Fisheries Act, 5. 
33(2) as re-enacted and considered the defence of mens rea as applied to a charge 
under this section. Arkell, D.C.J. stated,

' 

Also in Sweet v. Parsley, Lord Diplock states at p. 362: - 

"Where penal provisions are of general application to the conduct or ordinary 
citizens in the course of their everyday life, the presumption is that the standard 
of care required of them in informing themselves_ of facts which would make 
their conduct unlawful, is that of the familiar common law duty of care. But

~ 

where the subject-matter of a statute is the regulation of a particular activity- 
involving potential danger to public health, safety or morals, in which citizens 
have a choice as to whether they participate or not, the court may feel driven to 
infer an intention of Parliament. to impose, by penal sanctions, a higher duty of 
care on those who choose to participate and to place on them an obligation to 
take whatever meaalres may be necessary to prevent the prohibited act, without . 

regard to those considerations of cost or business practicability which play a part 
in the determination of what would be required of them in order to fulfil the 
‘ordinary common law duty of care. But such an inference n_ot lightly to be 
drawn, nor is there any room for it unless there is something that the person on 
whom the obligation is imposed can do directly or indirectly, by supervision or 
inspection, by improvement of his business methods or by exhorting those whom 
he may be expected to influence or control, which will promote the observance 
of the obligation (see Lim Chin Aik v. The Queen, [1963] A.C. 160 at 174, \[1963]1 
All E.R. 223 at 228)." 

_ 

‘

. 

Parliament, inlthe 19.69"-70 amendments to the Fisheries Act, obviously adopted 
the "fair and sensible course" suggested by Lord Pearce in Sweet v. Parsley 
when they enactedvs. 38(8). -

~
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Also, as stated by Lord Diplock in Sweet" V. Parsley, the inference is not to be 
lightly drawn that this is an offence of absolute liability, "unless there is 
something that the person on whom the obligation is imposed can do directly or 
indirectly, by supervision or inspection, by improvement of his business methods 
or by exhorting those whom he may be expected to influence or control, which 
will promote the observance of the obligation". Here the defendant company 
could "promote the observance of the-obligation’-' imposed by the Fisheries Act 
by the adoption of direct supervision, in-spection and improvement of their 
operation. V

. 

In s. 33(2) of 
I 

the Fisheries Act there are no such words as "knowingly", 
'-'willfully", "with intent" or "without lawful excuse"-, and I am satisfied that this 
is an act which, in the public interest, is prohibited under a penalty, and does not 
add a new crime to the general criminal law, as stated by Ritchie J. at p. 279 in ' 

the Pierce Fisheries case, with reference to the decision in Sherras v. De 
Rutzem (1895) I Q.B. 918. 

I am therefore of the opinion that s.- 33(2) of the Fisheries Act is an offence of 
strict liability, of which mens rea is not an essential ingredient. . 

Even‘ if I have erred in law and_ mens rea is an essential ingredient of the offence, 
I am satisfied that it has been established on the knowledge of the 
superintendent, a responsible employee of the defendant company. 

There is a distinction between the charge under the Fisheries Act, s. 33(2) and 
the charge as considered in Regina v. Pierce Fisheries Ltd. The Regina v. Pierce 
judgment was not considering specifically the words "did unlawfully permit a. deposit" 
and the Pierce case was in respect to an offence under the Regulations of the Act and 
not the Act itself, which had some bearing on the judgment, Ritchie J. says at page 
201. 

with 

I do not think that a new crime was added to our criminal. law by making 
regulattions which prohibit persons from having undersized lobsters in their 
possession, nor do I think that the stigma of having -been convicted of a criminal 
offence would attach to a person found to have been in breach of these 
regulations. * 

"In Regina v. Peconi, Vol. 13-1, 1970, Criminal Law Quarterly, Stewart, 3.. dealt 
a charge under the Air Pollution Control Act 1967 (Ont.), at page 125 he says: 

0. Reg. 449/67 s. 6(2) provides:- 

(2) No person shall cause or permit to be caused the emission of any odour to 
such extent or degree as, 

(a) causes discomfort to persons; 

(b) causes loss of enjoyment of normal use of‘ property; or 

(c) interferes with normal conduct of business.
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It was urged upon me that the Crown had not proved mens rea and that this 
was an integral part of the defence. I gather from Mr. Bagwell that he 
meant by this that the Crown would have to prove that the accused was 
aware of the noxious fumes being_emitted. In my view it is unnecessary to 
prove mens rea and that the prohibition set forth in s. 6 is absolute. 

It was held in R. v. Sam Consentino Ltd., [1966] 1 C.C.C. 79, [1969] 2 O-.R. 623, 
that mens rea was not an element of the offence of providing an unsafe machine 
contrary to the provisions of the Construction Safety Act, 1961-62 (Ont.), c. 18. 
The supplier of the machine was completely unaware of its unsafe condition as it 
was both supplied and operated by a third party from whom Consentino rented it. 
R. v. Industrial Tankers Ltd.-, [1968] 4 C.C.C. 81, [1968] 2. O.R. 142, was a case 
involving a charge of discharging oil into a creek that might impair the quality of 
the water, contrary to the provisions of the Ontario Water Resources 
Commission Act, R.S.O. 1960, c. 281, s. 27(1) (rep. 64 sub. 1961-62, a. 99, s. 5). 
The learned county court judge reviewed many cases and came to the conclusion 
that the Crown need not prove mens rea. R.‘ v. Teperman and Sons Ltd., [1968] 4 
C.C.C. 67, "[1968] 2 O.R. 174, was a case involving the Construction Safety Act, 
1961-62, which was held to be a statute enacted for the protection and safety of 
a large class of the public and that mens rea was not a necessary ingredient of 
the offences contravening the relevant provisions of the Act. It was held that 
such prohibitions did not fall within the proper domain of the criminal law. In 
Warner v. Metropolitan Police Commissioner (1958), 52 Cr. App. R. 373 at pp. 
378-9, Lord Reid quotes with approval the judgement of Wright, J., in Sherras v. 
De Rutzen, [1895 11 (3.3. 918, where he said:- . 

"There is a presumption that mens rea, an evil intention, or a knowledge of the 
wrangfulness of the act, is an essential ingredient in every offence; but that 
presumption is liable to be displaced either by the words of the statute creating 
the offence or by the subject-matter with which it deals, and both must be 
considered." ' 

Then he mentioned two cases and continued:- 

"Apart from isolated and extreme cases of this kind, the principal classes of 
exceptions may perhaps be reduced to three. One is a class of acts which, in the 
language of Lush J. in Davies v. Harvey (1874) L.R. 9 Q.B.- 433, are not criminal 
in any real sense, but are acts which in the public interest are prohibited under a 
-penalty Another class comprehends some, and perhaps all, public 
nuisances Lastly, there may be cases in which, although theeproceeding is 

criminal in form, it is really only a summary mode of enforcing a civil right." 

In each ‘of these cases the accused was a Corporation or owner of the plant; or 
operation which was connected with the offence and in each case mens rea was not an 
essential element to prove a conviction. 5. 33(8) of the Fisheries Act must be 
considered; « 

In a pr'osecut'ion for an offence under this section or section 33.4, it is sufficient 
proof of the offence to establish that it was committed by an employee or agent 
of the accused. whether or not the employee or agent is identifie.d-..or has been 
prosecuted for the offence; unless the accused establishes that the offence was

~

~
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committed without his knowledge or consent and that he exercised all due» 
diligence to prevent its commission. 

Counsel for the accused has argued that the wrong person was charged, that the 
accused should be acquitted and that Gulf Oil of Canada, the owner of the tank farm, 
the barge and the gasoline, should have been charged. In view of the cases in respect 
to absolute liability under s. 33(2) fisheries Act, and the wording s. 33(8) Fisheries 
Act, the Crown might well have considered such a prosecution, but that is not the case 
I have to deal with. 

In respect to an accused who is not the owner of the plant and is not the owner 
of the deleterious substance, then before he can be found guilty there must be such 
involvement by the accused, be it as employee or agent, 5. 33(8) Fisheries Act, or 
otherwise, as to come within the -meaning of the Act that he did unlawfully permit t_he 
deposit. The absolute liability concept as set out in Regina v. Pierce cannot apply to 
every employee or agent, but only to those who did permit the deposit. ’ 

Mens rea is not an essential element in respect to a charge against an individual 
employee or agent, but there must be such involvement to come within the wording of 
s. 33(8) of the Fisheries Act, that the accused may establish his defence, "that he 
exercised all due diligence to prevent" the commission of the offence. The word 
permit in the charge need not be permission which is granted with knowledge, but may 

_ 

Be-p’ermiss‘ion granted by negligent act and the negligent act maybe a malfeasance or 
a non-feasance. Where the accused is.an individual he may be guilty of the -charge if 
he does permit the deposit by doing an act whether intentionally or negligently or not 
doing an act which would have prevented the deposit if there was a duty imposed on 
the individual by the standard of the acts of reasonable man under situation. In this 
case the accused was involved in two negligent acts. The first was that the accused 
made a mathematical calculation which he conveyed to the barge man knowing that 
thebarge man was relying. on these calculations which resulted in the overflow of the 
tanks. The second negligent act on behalf of the accused was that of a non-feasance 
in that the accused was the agent for Gulf Oil, he was the only land based 
representative of the company, the tank farm was under his charge, and there was no 
other person of authority to observe the tanks during the filling operation. It was 
reasonable to expect that at some time through an error on the part of the gauging of 
the tanks or even an error on behalf of the barge man that there might be an excessive 
amount of gasoline or oil pumped into the tanks, particularly in view of the fact that it 
was the intent to fill all the tanks on each barge delivery. Therefore, it was the 
accused's responsibility and duty to keep these tanks under observation and that if 
there was any overflow to have it stopped as soon as possible in order to prevent 
danger or damage to the health and welfare of the community and its environment. 
The adverse weather conditions is not an acceptable defence, the duty is to the public 
safety and welfare under any conditions. 

Considering the Fisheries Act and Air Pollution Act, (Ont.) this is environmental 
control legislation which is enacted for the purpose of the protection and control of 
the environment against acts of any person or persons. In respect to the owners and 
operators of plants and installations, then there is a very heavy onus on these persons 
to establish their plants and construct their equipment in such a way as there shall not 
be any unlawful damage to the environment. The law imposes an absolute liability on 
these persons and no excuse is acceptable as a defence. In Regina v.- Pierce, the
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offence ‘occurred without the knowledge or permission and against the specific 
instructions of the company, and there was no evidence of any negligent act‘ on behalf 
of any employees or agents of the company,.and still the company was found guilty of 
the offence. In this case, Counsel for the defence argues that the damaged- 
environment was caused by the Gulf Oil of Canada not properly installing the cement 
wall around the tank farm and if it had been done properly, then the gasoline would 
have been retained and, of course, not deposited on the water frequented by fish. .Gulf; 
Oil may well have installed some valves or controls on the tanks to prevent the 
overflow of the tank. They could have constructed a cement floor inside the walls of 
the tank farm which might have prevented the gasoline flowing to the sea. Because 
Gulf Oil did not do these acts and might be guilty of an offence under the Act does not 
exonerate the accused if, in fact, he has done any negligent act which has resulted in 
the deposit of the deleterious substancelin the water frequented by fish. The accused's 
acts are assessed under the conditions and circumstances as existed at the time and he 
should not be exonerated because his employer might have done something to prevent 
his negligence from causing the offence. If the accused is involved by a_ negligent act 
then he may be found guilty of the offence. I find that the accused's actions on the 
night in question were such negligent acts as to permit the deposit of a deleterious 
substance in waters frequented by fish within the meaning of. s. 33(2) of the Fisheries 
Act, and I find the accused guilty. 

Johnson, 3.:--(Sentence) In considering the sentence in this matter the Fisheries 
Act provides a maximum sentence under this charge of $5,000. In Regina v. Churchill 
Copper Corporation Limited, His Honour, Jud e Arkell said: "To serve as a protection 
to society, and also as a deterrent, a "fine of 

g 
5,000. has been imposed, in addition to 

an order being made pursuant to s. 33(7) that Churchill Copper Corporation Limited 
refrain from depositing or permitting" the deposit of any deleterious substance in the_ 
Racing River." The only other case I found, which had to deal with sentencing under 
pollution control legislation is Regina v_. Industrial Tankers Limited, Canadian Criminal 
Cases 1968, Volume 1+, page 81, and His Honour, Judge Spragg of the County Court of 
Ontario dealtwith the case under the Ontario Water Resources Commission Act. In 
that case a workman was cleaning a tanker truck and .alloi-.ve<l an oil spill of 
approximately ten gallons into Morrison Creek. It appears that part of the ten gallons 
entered the creek and polluted the creek. The sentence in that case was the sum of 
three hundred dollars fine. I haven't found any cases which again deal with t_his 
problem, of the fine imposed on an individual rather than as to the corporation or 
owner of the plant which, for example, in Churchill Copper’s case was presumably, a 
corporation of a great deal of wealth, the amount of money of $5,000. is a relatively 
small fine in comparison to -their substantial wealth. I must relate this matter back to 
an individual. I have no evidence as to what Mr. Kirby's wealth is, other than his 
description of his occupation and his position, which I heard during the trial. I also 
have to take into consideration that this is a major spill, in that we are dealing with a 
quantity. of 8,400 gallons of gasoline. We have no accurate information of what 
amount actually entered the water. But the evidence is that it is substantial.‘ I do not 
have any evidence that it actually did any damage. From evidence I have heard that 
the potential of damage was also substantial. I must alsotake into consideration the 
matters pertaining to how this occurred in respect to Mr. Kirby and that it was Mr. 
Kirby's fault in making a mis-calculation in gauging the tank at a time when he was 
under extreme fatigue and under very adverse weather conditions. There were 
conditions which were not normal and the human body can, at times, stand only so 

. much and there could be errors because of these conditions. I find that one of the ~
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major faults that Mr. Kirby had made is that he was the only representative of Gulf 
Oil who was attached to this tank farm, was the only land-based personnel, the tank 
farm was his responsibility whether he owned it or not. It was his responsibility to see 
that the spill did not occur and that e_ith_er he, or someone else, kept such observation 
on the tank farm that such spill would be prevented. This is whether he felt that he 
should-, or should not have. I think thatthe standard and duty of care is such that he 
should have recognized that the tank farm should be kept under observation during a 
period of time when the tanks were being_fi_Iled, because there might have been an 
error on his part, or an error on the part of the bargeman, or someone else, __or that 
there may have been a mechanical failure. But again, it was at a time when the 
weather conditions were so adverse that it was difficult for anyone to keep a three to 
four hour watch on those tanks under those conditions. So, taking all these matters 
into consideration, I find that this is not an appropriate case for giving a maximum. 
sentence, as set out in Regina v. Churchill Copper. 50 then what amount out of the 
total of $5,000. should be applied as a fine in this case. I find that a fine of $1,000. 
would be appropriate in this case and I so fine you $1,-O00-. In default three months in 
gaol. .
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Kmisv v. THE QUEEN 

British Columbia Supreme Court, Swencisky, J., November 22, 1972, Powell River, B.C. 

Environmental law - Water pollution — Gasoline spill -- Permitting deposit of 
deleterious substance in water frequented by fish — Appeal from conviction — Appeal 
dismissed - Fisheries Act, R.S.C. 1970, c. F-14, ss. 33(2). 

Swencisky, J_.:--Gulf Oil is not before the Court as an accused person, so I 

express no opinion as to whether or not it would be liable to prosecution under the 
Fisheries Act. The charge with which the Court is dealing is a charge against the 
accused, Kirby. His appeal is solely regarding conviction and not against sentence. I 

hold that mens rea is not an element that the Crown is called upon to prove beyond a 
reasonable doubt, and I hold that the prohibition contained in the Fisheries Act, in the 
Section concerned, is absolute, I find that the efr‘r‘or made by Kirby was the actual 
cause of the spillage. I find the accused guilty as charged. The appeal is dismissed 
without costs.

~

~

~
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REGINA V. CONNOR FARMS LTD. 

British Columbia County Court, Stewart,»C.C.J., June 20, 1972 

Environmental law —- Fisheries - Destruction of f7‘)? caused by failure to 
maintain adequate flow of water in creek — Accused convicted -— Fisheries Act, 
R.S.C. 1-970, c. F-14, s. 30. 

Constitutional law - Applicability of federal fishery protection legislation to fry 
rearing areas — Authorization to use water under provincial legislation not a defence - 
- British North America Act, 1867, s. 91(12); Fisheries Act-, R.S.C. 1970, c. F-14, s. 30; 
Water Act, R.S.B.C. 1960-, _c. 405. 

The accused corporation drew’ water from an impoundment created by a dam 
across a small stream which flowed through its property. Although warned to maintain 
a continuous flow in the creek‘, the company nontheless occasionally caused the flow to 
be cut off entirely, and salmon fry perished as a result. An information charging the 
company“ under s. 30 of the Fisheries Act was dismissed i_n Provincial Court, and t_he 
Attorney-General of Canada appealed. 

Held, the appeal should be allowed and the accused convicted. The evidence 
established that the. actions of the company caused the death of the fry. 5. 30 was a 
valid exercise of the exclusive federal power‘ over sea coast and inland fisheries ‘which 
would be severely limited if fry rearing areas such as the stream in question were not 
protected. Authorization to construct and. operate the dam under provincial water 
rightslegislation did not relieve the accused of liability under the federal statute. 

R. v. McTaggart (1972), 6 C.C.C. (Zd) 258; R. v. Pierce Fisheries Ltd., 
[ 1971,] S.C.R. 5; resfd to. 

J.A. McLenna'n, for the Crown, appellant 
H.M. Suiker, for the accused, respondent 

Stewart, C.C.J.:.-.-This is an appeal by the Attorney General of Canada from an 
order of the Provincial Court dismissing an I_n_for’mat-ion that the respondent destroyed, 
fry of fish contrary to Section 30 of the Fisheries Act, R.S.C. 1970, c. F-lit: 

30. The eggs‘ or fry of fish on the spawning grounds, -shall not at any time be
V 

destroyed. 

This is the general background. The respondent operates a substantial agricul- 
tural undertaking in connection with which it uses quantities of water some of which, 
at least, it obtains from a» stream running through its-property. The water is stored by 
means of a dam and pumped as required. This operation is authorized by Provincial 
authorities under the Water Act, R.S.B.C. 1960, Chapter #05. 

The alleged violatiion of. Section 30 took place according to the Information, 
between the 16th and 28th of August, 1970 but an amendment was granted at this 
hearing with no objection from the respondent, changing these dates to the 10th and 
29th of August, 1970, ‘
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The only reasonable explanation of the. evidence. establishes satisfactorily these 
additional facts. Salmon spawn above and below the dam in question. Fry existed in 
the area at material times. The flow of the creek below the dam was dangerously low 
at times during the summer of 1970. The respondent was warned and became fully 
aware, if it had not known before, that a continuous flow of water was required for the 
preservation of fry. After the warnings there were occasions when the flow of water 
was entirely cut off leaving isolated pools on the creekbed some of which became 
incapable of support-in'g fry as the oxygen was used. The fry perished at material times 
as a direct result of the failure of the respondent to permit a flow of water through 
the. dam. I can draw no other conclusion but that the respondent took no reasonable 
step to permit ‘a ‘flow of water in keeping with the creek's capacity, and that it had no 
reasonable belief that water flowed continuously. Few dead fr-y were found below the 
dam and it- clearly wasfnot conclusively established that fry would not die even if the 
stream had not been obtructed by the dam. Yet I have no reasonable doubt that fry 
were destroyed as alleged. . 

That disposes of the defence that there must be a reasonable doubt on this 
essential ingredient of the violation. It also disposes of the defence that there was no 
evidence of mens rea for, in my opinion, the foregoing facts establish that element 
having regard to the nature of the violat_ion involved, which is not a truly criminal 
offence. If I am wro_ng the respondent is still faced ‘with the decision in Regina v. 
McTaggart (1972) 6 C.C.C. (2d) 258 where the principle laid down in Regina v. Pierce 
Fisheries Ltd. (1971) S..C.R. 5 was applied to Section 30 of the .Fisheries Act. _Ido not 
consider it necessary to consider these authorities further. 

This brings me to the third defence raised by the respondent. If I understand 
that “defence correctly it substantially depends on the proposition that the scope of 
Section ‘30 does not extend to the area of the dam. It is argued_that this area cannot 
be called a fishe'ry'and comes within no definition of that word and particularly the 
definition in the Fisheries‘ Act, although that admittedly is not all inclusive. Counsel 
for the respondent questioned whether the -scope of the‘ section was ever intended to 
extend to non-tidal, neon-A-navigable streams such as the stream in this case. Further, it 
was said, the British North America Act applies only to public fisheries which cannot 
be said to include this stream. 

The appellant contends that any reasonable meaning of the word "fishery" would 
include the area here in question and that in any case the authorities are clear that 
Parliament has the exclusive jurisdiction to legislate for the protection and preserva- 
tion of the fishing industry generally: and any interference with private proprietary 
rights is immaterial. 

Something was made of the fact that the respondent's diversion of water from 
the stream was specif_ically authorized under the Water Act of British Columbia. I do 
not think that this relieves the respondent ofany obligation he m_ay have under Section 
30 of the Fisheries Act. 

So it seems to me that the point to be decided is whether Section 30 
encompasses the area of this dam_. I see some ‘merit in the respondent's submission 
that the area in question is not a fishery. But that does not help t_herespondent's case 
because in my opinion matters dealt with in Section 30 are matters within that class of 
subject designated in Section 91 of the British North America Act as "Sea Coast and

~
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Inland Fisheries". The prohi_bition of the destruction of fry contained in Section 30 is 
as vital as any legislative measure toward the preservation of fisheries generally. If 

Parliament did not have the right to legislate for the preservation of fish at their 
source the stream in question being one such source, the power granted to it over 
fisheries generally by the British North America Act would be seriously diminished and 
no argument on behalf of the appellant has pursuaded me that this was ever intended 
or that it is indeed the case.

i 

It follows that I must allow the appeal and find the respondent guilty of the 
violation charged. ' 

There remains only the matter of penalty which subject to submissions by 
counsel, I think should be nominal in nature. However, I am prepared to deal with this 
after hearing any submissions which counsel choose to make.
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REGINAV. NORGAARD READY MIX LIMITED 

British Columbia Provincial Court, Van Male, J., Merritt, B.C_., July 12, 1973 

Environmental law — Water pollution — Sentence -6 Deposit of deleterious 
substance in water frequented by fish —- Remedia_l measures taken by accused and 
cooperation with authorities mitigating sentence - Fine of one thousand dollars -- 
Fisheries Act, R.S.C. 1970, c. F-14, ss. 33(2), 33(5). 

Peter Jensen, for the Crown 
Glen Henderson, for the Accused 

Van Male-, J.(0ra1ly):--Thank you. I do not think there is any need for me to 
reserve or -take any time with this plea of guilty. I might comment that society of late 
is very aware of the destruction of our environment and our resources. In England 
where you have a great many more people crowded into a smaller area they have seen 
fit to pass very, very severe legislation and if this case were being heard in England" 
and it" was a case of, of a gaol sentence, they have legislation which makesthe 
president of the company liable for gaol which is something we do not have. We deal 
with it here at this juncture and at this time by way of fines. 

Since the time Columbus arrived in America until the present time we and our 
ancestors have felt that there was an inexhaustive supply of water, timber and energy 
and minerals and" we now know that is nottrue and it may even be too late to reverse

~ 
the destruction of the environment, and because of this feeling that is why the 
Fisheries Act and various other Acts have been brought into being and they will 
become moreand‘ more demanding and legislation will be imposing larger penalties for 
the destruction of any of our resources. We have had a great number of environmental 
groups that have sprung up. There is PROP and SPEC, indeed the Federal Government 
Environment of Canada, all clamouring for and demanding that our resources be 
protected. We have here Norgaard Ready Mix dumping water into the Nicola River 
which the Crown alleges is a spawning bed for fish and the penalty section of the Act, 
I believe, goes to some $5,000.00 a day. 

Under different circumstances this Court would not hesitate to impose a fine of 
$5,000.00, but_ on Mr. Norgaard's part he says that he has, and the Crown admits, that 
he has cleaned up the operation and that he is endeavouring to obtain more land for a 
larger settling pond. I think while It may not be legally. entitled to, I can take some 
judicial notice of the size of Norgaard Ready Mix as it relates to Kamloops Pulp and 
Paper and the Co-op‘ and K.P. Wood Products and I do not pr_opose to fine Mr. Norgaard 
or Norgaard Ready Mix on the same scale that .I would fine a larger and bigger 
company. 

I can take notice of the fact that the Crown has withdrawn a number of charges 
-and Itake it that isbecause they feel they are getting the required co-operation from 
Mr. Norgaard and taking that into consideration I am going to fine him, Norgaard 
Ready Mix Ltd., $1,000.00 for the offence which occurred on the 29th day of 
November, 1972. —
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V. ELF OILEXPLORATION AND PRODUCTIDN CANADA LTD. 

Northwest Territories Magistrate's Court, Parker, Ch. Mag., Yellowknife, April 30,1974 

Environmental law -- Water Pollution -- Oil Spill -- Deposit of deleterious 
substance in place where may enter water frequented by fish -- Failure to provide 
adequate containment facilities for oil‘ -2- Absence of continuous surveillance -- Due 
diligence not shown -- Accused convicted *- Fisheries Act, R.S.C. 1970, c. F-14, ss. 
33(2), 33(8). .' 

The accused was charged with permitting the deposit of oil in a. place where it 
did enter water frequented by fish after diesel oil flowed from a ruptured fuel bladder 
and entered a nearby watercourse. ' 

Held, the accused was convicted. No fuel shoutldphave been brought to the site 
until adequate precautions were tak_en_ to ensure its security. At the least, continuous 
surveillance of the fuel bladder was required under the circumstances. The conduct of 
the accused did not demonstrate due diligence under the conditions prevailing. 

Qrval J.T. Troy, Q.C., for the. Crown. 
David H. Searle, Q.C., for the Accused. 

Parker, Mag.:-e-Well, this is a charge. laid on behalf of Her Majesty the Queen by Hugh Robert Trudeau, a Fisheries Officer of the Northwest Territories, hereafter 
called the Informant, who says he has reasonable and probable grounds to believe and 
does believe that Elf Oil Exploration and Production Canada .Ltd., on or about the 5th 
day of September, _l-.973, at or near Kugaluk River, approximate location 69 degrees 12 

. minutes north la»titud,e by 130 degrees 57 minutes west longitude in the Northwest 
Territories, did unlawfully permit the deposit of a deleterious substance at a place 
where it did enter water frequented by fish, contrary to Section 33(2) of the Fisheries 
Act‘. And I suppose I should read that Section, sub-section (2),, "subject to sub-section 
(4), no person shall deposit or permit the deposit of a deleterious substance in water 
frequented by fish or in any’ place under any conditions where such deleterious 
substance. or any other deleterious substance that results from the deposit of such 
deleterious substance, may enter any such water." And there was a statement of 
facts, agreed facts, filed, and I must say it was very helpful to m_e since it narrowed 
the issue down considerably. In fact, I think I am possibly not over-simplifying to say 
that it was admitted that the. essentials of the charge were conceded subject. to sub- 
section (8) of Section 33, which provides relief, I would suppose I should say, which I 
shall read as follows: "In prosecutions for an offence under this Section or Section 
33.4%, it is sufficient proof of the offence to establish that it was committed by an employee or agent of the Accused, whether or not the employee or employer has been 
prosecuted for the offence, unless the Accused establishes that it was committed 
without his knowledge or consent and that he exercised all due diligence to prevent its 
commission." As I say, the evidence which was presented today was really limited to 
that last provision respecting the exemption, I suppose, of an Accused where "the 
Accused establishes it was committed without" his knowledge and consent and that he 
exercisedall due diligence to prevent its cornrnis_sion." I
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There were numerous photographs submitted by both the Crown and the Defence 
which were of great assistance—to the Court, and we had very detailed technical 
evidence from witnesses, and particrularly on the technical side from the Defence 
witnesses, and I must say I felt they gave their evidence in a very straightforward 
manner, and even I, as a layman, I think"I could understand what t_hey were getting at. 
The problem was, of course, that this diesel fuel which was in this bladder did, in fact, 
e_scape from, this bladder, I think it was bladder No. 2, and made its way down to the 
surface of the adjacent water. This is the essential. You could see that this diesel 
fuel did percolate down in that manner; and also it is pretty clear how this happened. 
It was due_ to a break in the bladder which contained the diesel. There was 
considerable evidence on the particular location of this break. Apparently it was 
adjacent to a difficult oneto repair, and indeed it appears that the weight of the valve 
itself contributed to the failure of this particular bladder at that point. I noticed that 
when Counsel were demonstrating this valve and showing it to the Court, that it did 
seem to be a very heavy item. I can quite see that it would put a strain on the 
material adjacent to ‘it. Another thing, of course, the ground conditions at this site 
were extremely difficult. As was given in -the evidence, it was a boggy, quagmire type 

C 

_ 

of situation, and this made it very difficult to provide the proper dyke or berm, as it 
was called, around the area "where the bladders, and this particular bladder, was 
installed. There was,‘ in fac-t, no adequate dykeor berm around the bladder such as 
was required. Another situation which contriburted somewhat? wasethis leaky liner. The 
bonding cement which had been used, didn't act. We are not told why it wouldn't act. 
I know that some of these bonding cements have to be used in a warm temperature. 
Whether this was the case, I don't know’. At any rate, it didn't hold, so you had a 
combiunationi of various rather unfor-tunate circumstances. I -suppose first ‘really was 
the lack of a proper bermeor dyke, and then there is the problem of the liner not being 
in one piece and not bonding properly, and then you have the bladder, though it had 
been repaired twice, finally failing again, and the combination of these circumstances - 

led to this fuel escaping. The other point, which wasn't stressed but which occur to 
me, was that while there was a visiterinade to the site, I think on the 31st of August, 
there was not any type of continuous supervision or observation of this site.. It seerns 
to me there was a rather unsatisfactoriy situation there, and a possibility of trouble, 
more than a possibilityr. As Isay, with this particular liner, the bladder had leaked 
twice; you had the condition of the poor liner,-', you had the condition of the lack. of a 
berm; these three things, and nobody on the site. If there had been somebody on the 
site, with a walkie-‘talkie or something of that sort, possibly they could have done 
something or possibly move the valve as was done in September and at least controlled 
the spill to a certain extent. So, in my view, in these conditions, and it is easy to 
criticise, of course, after the event, the. oil ‘should not have been brought onto the 
property in the first place until such time as conditions were right to contain it. And, 
secondly, in my view, in this situation, you actually take a chance, really, in going 
against the regulat-ion_s and the practice of taking the oil onto the property; and I feel 
you have to maintain continuous supervision if you are going to try to get away with it. 

So, in the result_, I can't find that the Company exercised due ‘diligence to 
prevent the pollution. As was brought out, after the event, every effort was made and 
so on, but this is something else. In the. result, I find this charge proved. 

The penalties specified in this are a maximum of $5,000 (five thousand dollars). 
Actually, with the large expenditures and the potential serious results of infractions of 
this type, I believe the maxi_r_num penalty-is really; quite low. But, nevertheless, that is

~

~
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the maximum, and I would only impose the maximum if it were a more flagrant case 
than .—this. Certa;i,n_ly these people although in my view they made a ‘poor decision in 
getting in there, have co-operated, and I_ was impressed by the way they gave their 
evidence, and I felt that the witnesses for the company were very faijr. So, I will 
impose a fine of $2,000 (two thousand dollars).
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macim v. cYPRus ANVII. mmnc; CORPORATION ummzn 

Territory Magiisiu’-ate's Court, O'Connor Mag-c, Whitehorse, November 5, 1975 
Environmental law - Water pollution -- Sentence -- Fai»l_ure of tailings pond - Permitting deposit of deleterious substance in place where may enter water 

frequented by fish -- Maximum fine of five thousand dollars - Fisheries Act, R.S.C. 
1970, c. F-14, ss. 33(2), 33(5). 

Failure of the dyke surrounding the tailings pond at the accused's. mining“ and 
milling operation resulted in the -deposit of approximately one million gallons of 
effluent into a nearby creek. The accused plead guilty to a charge under s. 33(2) of 
the Fisheries Act, but ‘argued that approval "of the dyke by government inspectors 
should mitigate the sentence, '

' 

Held, the maximum fine of five thousand dollars was imposed. The primary 
responsibility for the construction, maintenance and integrity of. the structure in 
question lay with the accused, and neither the legislation nor the conduct of the 
government inspectors could diminish that responsibility. Having regard to the 
seriousness of the offence, the need to deter this accused and others engaged in the 
same activities, and the wealth and size of the company, the objectives of sentencing 
could only be met by imposition of the maximum fine. 

P.J. Mclnt-yre, for the Crown. 
E.H. Nielsen, for the Accused. 

O'Connor, Mag. (Orally):-.-9-This is the judgment with respect to the matter of 
V sentencing of the Cyprus Anvil Mining Corporation. The facts surrounding the spill 
from the tailings pond have been fully set out by counsel and I am not going to repeat 
those facts in the judgment. However, a number of points have been raised by counsel 
during the course of their submissions which deserve comment. 

Mr. Nielsen has made much of the fact that the gove_rnmen_t, pursuant to various 
pieces of legislation, had approved the plans for the erection of the five foot lift to

~

~ 

increase the capacity of the upper tailings pond, and also of the fact that the. 
government inspectors, under the legislation, were entitled to inspect the work that 
was carried out, as they saw fit. He points out that prior to the washout occurring on 
March 19th, no complaint was made by the ‘government inspectors concerning this 
work. That, of course,» is true. However, in my view, the primary responsibility for 
the proper design, construction, inspection and maintenance of the retaining wall 
rested with the defendant company. Nothing in the legislation, nor the fact that the 
government i‘nsp.ectors did not register any complaint concerning any weakness or fault 
in the retaining wall, diminishes‘ the company's responsibility to ensure that ‘it 

accomplished the purpose for which it was erected. .
» 

The Crown suggests that the washout occurred for one or more of four reasons, 
which, in the oirc"ums—tances, seems to me to be a logical suggestion. In any event, 
whatever the cause of. the original washout, it is obvious that the wallflor dike ‘as 
constructed by the defendant company, was not capable of performing the task for 
which it was erected.- I must assume that the defendant company was aware that ~



CYPRUS ANVIL MINING CORPORATION LIMITED . 31 

should a break or washout occur in the dikes or the walls surrounding its tailings pond, 
the quantity of deleterious substance to escape into the nearby waterways would be 
substantia_l. The importance of properly constructing walls in the first instance, 
therefore, cannot be minimized. ~ 

I'wish to comment as well on the suggestion that on March 20th, the 
representatives of the Fisheries Department, the Environmental Protection Services 
and of the Department of the Environment, who were on the scene, did not make any 
suggestions, or take any steps which resulted in a stoppage or a. reduction of the 
quantity of effluent being discharged from the ponds. That again may be true but, in 
my view, the primary »responsibility to ‘repair the damaged wall rested with the 
company. It had been granted a licence to construct the tailings ponds, and none of 
the powers vested in government officials to approve, to inspect, to suggest or to 
order changes, reduces, or ought to reduce the company's responsibilities. 

This is not as case of the company releasing a deleterious substance with greater 
than permitted toxic level on an isolated occasion. In other words, it is not a case of 
not properly controlling the amount of toxicity released into the waterways. This 
involves the release of" an enormou_s quantity. I accept that in reacting to the crisis 
the company acted in the very best of faith and tried to bring the situation under 
control as quickly as possible. This is an offence of strict liability and as I have said, 
the company is required to bear the responsibility for the consequences that resulted 
from the original washout. The consequences that occurred, in my view, were 
foreseeable if a break or a washout did occur.

' 

It is suggested that the amount of profit, or the size of the operation of the 
defendant company should not. be considerations with respect to the quantum of fine. 
Certainly they are not relevant with respect to the defendant company's obligation to 
be careful. All citizens, corporate and otherwise, rich and poor, have an equal 
obligation in this respect. However, in determining" what’ fine, if any, would best 
ensure that the defendant would not permit a repeat occurrence, it seems to me that 
the size of its operation and its wealth are relevant considerat-ions. I agree that the 
maximum fine, $5,000.00, when compared to the size of the company's operation, 
seems hardly adequate to induce the company to do something that it is not otherwise 
motivated to do. But that is not a valid reason _for not imposing a fine in that amount. 

I must consider as well the deterrence of other companies who are licenced to 
construct and to maintain tailings ponds in the course of their business. As I have said, 
breaks in the walls surrounding tailings ponds can result i_n a very substantial escape of 
deleterious substances into waterways and in most instances very substjantial damage. 
The fine here ought to point out the serious view that the court will take of any such 
occurrence. I am satisfied that in this case, for the reasons I have outlined above, that 
the objectives of sentencing can best be achieved by the imposition of the maximum 
fine. In so doing I do not feel that to impose the maximum fine with respect to a 
spillage of this size, and to impose that fine on this defendant, can be described as 
being either harsh or unfair. The defendant company will be fined in the amount of 
$5,000.00 in default distress.

'



32 
' 

. 
. 

~ 
A 

' FISHERIES POLLUTION REPORTS 

cvpaus ANVIL MINING CORPORATION LIMITED V. THE QUEEN 

Yukon Territory -Supreme Court, Maddison, J., Whitehorse, March 26, 1976 

Environmental law - Water pollution - Appeal from _sentence -— Not "worst case 
category" -- Maximum fine reduced - Fisheries Act, R.S.C. 1970, c. F-14, ss. 33(2), 
33(5); Criminal Code, s. 755(3). 

The accused appealed from the maximum fine of five thousand dollars imposed 
after conviction on one count of permitting the deposit of a deleterious substance in a 
place under conditions where it may enter water frequented by fish, contrary to 
s. 33(2) of the Fisheries Act. . 

Held, the appeal was reduced to four thousand five hundred dollars. While the 
guilty plea in this case was not a factor which could mitigate sentence, this incident 
nonetheless did not fall within the "worst case. category". The offence occurred 
because of an error in judgment’ and was neither deliberate nor negligent, the company 

. made repairs promptly, and ‘the company cooperated with the authorities as a good 
corporate citizen. 

Canada Tungsten Mining Corporation Ltd. V. The Queen, unreported, N.W.T.S.C-., 
March 5, 1976; R. v. de Haan, [1967] 3 All E.R. 618; R. v. Johnston, [1970] 4 C.C.C. 
54; R. v. Spiller, [1969] 4 C.C.C. 211; refd to. 

P.J. Mcln-tyre, for the Crown, Respondent. 
E'._H. Nielsen, Q.C., for the Accused, Appellant. 

Maddison, J.A.(Ora1):--The appellant pleaded guilty in Magistrate‘ Court to the 
charge that it: 

did, between the 19th and the 21st.day of March-, A.D. 1975, unlawfully 
per-mit the deposit of a deleterious substance in a place and under 
conditions where such deleterious substance may enter waters frequented 
by ‘fish contrary to Section 33 of the Fisheries Act., — 

and the Magistrate sentenced the appellant to pay the maximum fine provided by the 
Fisheries Act for that offence: . the sum of $5,000.00. ' 

On this sentence appeal brought by the appellant which lasted two days, I heard a 
- statement of the facts with many exhibits tendered by the Crown; evidence tendered 
by the Crown and evidence tendered by the Defence. 

On this appeal, by virtue of the provisions of Section 755 subsection (3) of the 
Criminal Code (which reads as follows): 

Where an appeal is taken against sentence, the appeal court shall, unless 
the sentence is one fixed by law, consider the fitness of the sentence 
appealed against, and may upon such evidence, if any, as it thinks fit to

~ 

requireor receive," byorder (a) dismiss the appeal, or (b).vaz:y..the sentence.
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within the limits prescribed by law for the offence of which the defendant 
was convicted. ’

. 

I must consider the fitness of _the sentence imposed. 

Like the Magistrate, I do not need to come to any conclusion as to the cause of 
the failure of the dike. In thiskind of situation where the matter is one of strict 
liability, the fact is that the dike proved to. be inadequate for the purpose intended, 
and as a result, quantities of tailings water (somewhere between 70,000,000 gallons 

' and 150,000,000 gallons) were deposited into Rose Creek. What part of that tailings 
water was toxic is open to question, but there is no question that the quantity of 
deleterious substance was very substantial. 

The Magistrate in my opinion made no error -in sentencing in referring to the 
wealth and size of the. appellant in a case such as this. In the case of Canada Tungsten 
Mining Corporation Ltd. v. Her Majesty the Queen in the Supreme Court of the 
Northwest Territories ( a case which is as yet unreported dated March 5th, 1976), Mr. 
Justice Morrow said this: .

— 

The magnitude and impersonal nature of present day ‘industrial mining and 
similar operations makes it doubly important that the penalty not be so 
small as to invite breaches, as to make it worthwhile to gamble on not 
being detected. Regina v. Kenaston Drilling (Arctic) Ltd. (1973), 12 C.C.C.. 
(2d) 383. 

This case comes (subject to what I have to add in" a moment), because of the 
large quanttity involved, into the category of what one may call "the worst case 
category". But Mr. Nielsen, counsel for the appellant, says that I must consider the 
mitigating circumstance of the guilty plea and the benefit to the community derived 
from saving the cost of taking the appellant company through, a long trial to prove 
guilt. And in support of this contention he cites Regina v. de Haan, 1967 3 All E.R. 
618, in the English Court of. Appeal, which is relied upon by the Ontario Court of 
Appeal in Regina v. Johnston, [1970] 4 C.C.C., page 64. ~ 

I am not bound by Johnston or de Haan, and indeed I prefer to follow Mr. Justice 
Robertson in the Court of Appeal of British Columbia in a decision slightly earlier than the Jonhston decision (a decision given on March 17th, 1969 - the Johnston decision was March 31st, 1970) reported in [1969] 4 C.C.C., page 211: the case of Regina v. 
Spiller. Mr. Justice Robertson says this at page 214: 

.

1 

Counsel cited "R-. v. de Haan, £19671" 3 All E.R. 618 at p. 619, (C.A.). 
There Edmund Davies, L.J., said: 'It is undoubtedly right that a confession 
of guilt should tell in favour of an accused person, for that is clearly in the 
public interest.’ 

Mr. Justice Robertson goes on to say: 

With the greatest respect, I do not think that that is a principle of 
universal application, though it may well be appropriate to apply it in some 
cases, and I do not think that any significant weight should be given to a 
plea of guilty here: the respondent knew that she was inescapably caught.
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I agree with what Mr. Justice Robertson says-. That is the case "here. The 
appellant knew that it was inescapably caught by this Fisheries Act, "Pierce Fisheries" 
type of strict liability legislation. The guilty plea in these circumstances is not a 
mitigating factor. 

Mr. Nielsen says, however, that I must consider as well the mitigating circum- 
stances that the act was not deliberate or indeed even as a result of negligence, but as 
a result of an error in judgment; that there is no suggestion that the company's 
attitude was anything but cooperative; that the company responded promptly (Mr. 
Nielsen used the term "with al_acrity") to make the necessary repairs as soon as the 
spillage was discovered; and that all of these three items, plus the protestations of 
good corporate citizenship from those two representatives of the company who gave 
evidence before me, along with their evidence of what they did, must lead me to take 
the case out of the "worst. case category" and therefore reduce the maximum fine. 

I am inclined to agree with that, and had it not been for the fact that the 
appellant re-commenced the mill and continued the mill running when there continued 
tso be substantial leakage, I might. have reduced the fine from the maximum to, say 
2,500.00. 

I am of the opinion that although the quantity comes into the "worst case 
category", there are other matters which one can envisage which can make the 
situation worse, such as: deliberateness, recklessness, a cavalier disregard for the 
Regulations and the instructions of the various environmental authorities. The 
maximum penalty must be reserved for those cases. 

In considering the fitness of the sentence, I feel impelled to take this case out of 
that category by reducing the fine to $14,500.00, and I do so. ‘ 

I wish to thank counsel for the excellence. of their presentat-ion.

~

~
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REGINA V. DAN FOWLER 

British Columbia Provincial Court, Johnson, Prov. J. April 23, 1976 

Constitutional law —- Accused carrying on logging operation -- Charge under the 
Fisheries Act, R.S.C. 1970, c. F-14, s. 33(3), that while engaged in logging accused put 
debris into water frequented by fish -- Section ultra vires Parliament. 

Section 33(3) of the Fisheries Act, which provides: "No person engaging in 
logging, lumbering, land clearing or other operations, shall put or knowingly permit to 
be put, any slash, stumps or other debris into any water frequented by fish or that 
flows into such water, or on the ice over either such water, or at a place from which it 
is likely to be carried into either such water", is ultra vires the Parliament of ‘Canada; 
the section is not certain and effectual and cannot be relied on where it clearly 
controls logging operations and leaves untouched other operations which also involve . 

puting debris into water. 

Interprovincial Co-operatives_Ltd. and Dryden Chemicals Ltd. v. The Queen in 
Right of Man., [1975] 5 W.W.R. 382, [1976] 1 S.C.R. #77, 53 D.L.R. 321 referred to. 

Regina v. Robertson (1832), 6 S.C.R. 52; Re B.C. Packers Ltd. and B.C. Council 
United Fishermen '& Allied Workers’ Union, [1974] 2 F.C. 913, 50‘D.L.R. (3d) 602, 
affirmed [1976 ] l F.C. 375, 64 D.L.R. (3d) 522. (_C.A.,) applied. 

Note up with C.E..D. (West. 2nd) Constitutional Law, 5. #1. 

(Headnote from 1976' 
h 

6 W.W.R;. 28) 

R. Gibbs, for Accused 
B. Buan, for the Crown 

Johnson, Prov. J.:-—'1'he accused is charged with two counts under 33 (3) of the 
Fisheries Act R.S.C. 1970, c. F-lit, as follows: 

That Dan Fowler, from April 27, 1975 to May 27, 1975, while engaged vin'logging, 
did U NLAWFULLY put debris into water frequented by fish, to wit: at or near 
Forbes_ Bay, in the County of ‘Vancouver, Province of British Columbia, CONTRARY TO THE PROVISIONS OF SECTION 33 OF THE FISHERIES ACT, as amended; ' 

That Dan. Fowler, from April 27, 1975 to May 27, 1975, while engaged in logging, 
did U NLAWFU LLY knowingly permit to be put, debris into water frequented by 
fish, to wit: at or near Forbes Bay, in the County of Vancouver, Province of 
British Columbia, CONTRARY TO THE PROVISIONS OF THE SECTION 33 OF THE FISHERIES ACT, as amended, 
On completion of the trial it is conceded that all the ingredients of count 1 had been proven by the Crown a_nd if the accused is guilty he would be guilty of count 1 and the Crown would withdraw count 2. The sole defence in this matter is that s. 33(3) of the Fisheries Act is ultra vires the Parliament of Canada.
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The Attorney General_ for Canada and th_e Attorney‘ General for British Columbia 
have been properly served under The Constitutional Questions Determination Act, 
R.S.B.C. 1960, c.72. The Attorney General for Canada was represented by Crown 
counsel, no one appearing for the Attorney General of the Province of British 
Columbia. Service of the proper notice was acknowledged by the filing of the letter 
from the Attorney General's Department of British Columbia. 

The facts of the case are that the accused, Dan "Fowler, was carrying on a 
logging operation at a place known as Forbes Bay on the east shore of Humphrey 
Channel in the County of Vancouver, Province of British Columbia. Dan Fowler was 
subcontracting the removal of logs and timber’ from this land for the. purpose of the 
logs being towed away. The evidence indicated that Dan _Fowler was carrying on a 
normal and usual logging operation. As part of the logging operation the logs were 
removed from the. forest. by dragging the logs with a caterpillar tractor and in the 
course of dragging these logs they were dragged across a small stream, which is so 
small that it has no name. There was no exact measurement of the width of the 
stream but a photograph would indicate it is a few feet wide. From this logging

~ 

operation there was debris deposited in the stream bed. From the photograph tendered - 

as an exhibit and from the description given in evidence the debris consisted of limbs, 
branches or tops of trees. — 

Thisstream flowed ‘into Forbes Bay which is salt water, part of the coastal water 
of British Columbia. The stream at some times contained fish; the fishery officer said 
that the stream was used for the spawning of two species of salmon, coho and pink, 
and for the rearing of the coho fry. _ 

There was no evidence tendered by the Crown that the deposit of the debris 
affected or injured the fish or the fry in any way. On cross-examination the fishery 
officer said that this type of debris deposited in the stream could be a deleterious 
substance affecting the biological oxygen demand in the stream and that the fish eggs 
and the frfy had a high oxygen demand. The. fishery officer; on cross-ex;aminatiofln, sa-id 
that the debris could affect the number of fry by damaging the eggs in the gravel 
spawning ground. The fishery officer further said that every time something is done to 
the stream it may have a far-reaching effect or little effect. - 

The defence's argument that the part of the Fisheries Act under which the 
accused is charged is ultra vires in that this section does not provide for the protection 
and preservation of fisheries which is within jurisdiction of the Parliament of Canada 
under s. 9l(l2) of the B. N. A. Act, 1867, but that s. 33(3) of the Fisheries Act controls 
logging, lumbering and land clearing which is within the jurisdiction of the ‘Legislature 
of the Province of British Columbia under s-. 92(13) of the B. N. A. Act’, and the right 
of the province to concern itself with the sale of public lands belonging to the province 
and of the timber and woods thereon under s. 92(5) of the B. N. A. Act. 

To applicable section of the Fisheries Act is follows: (5. 33(3)): ‘ 

(3) No person engaging in logging, lumbering, land clearing or other operations, 
shall put or knowingly permit to be put, any slash, stumps or other debris into 
any water frequented by fish or that flows into such water, or on‘ the .ice over 
either such water, or at a place from which it is likel-y to be carried into either 
such water. -

~

~
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First the Fisheries Act in general, but specifically“ s. 33(3), will be examined in’ 
detail. This section applies only to those persons engaged in lumbering," logging and 
land clearing. It is significant from this point of view that if persons not so engaged, 
mining for example, should put_debris into water frequented by fish this section would 
-not apply. This section applies only to slash, stumps or other debris. In applying the 
ejusdem generis rule, the debris is material similar to slash and stumps such as leaves, 
limbs and parts of forest vegetation. In this particular case, the accused is charged 
only with putting the debris into water frequented by fish. Webster's New Collegiate 
Dictionary, 1975, has the following definition: "'debris"' - "the remains of something 
broken down or destroyed". Therefore, in interpreting this section the word "debr-is'l' 

would refer to that material broken down or destroyed during the logging operation 
which would include the li_mbs and branches from the logs or trees being removed from 
the forestgand in particular those limbs or branches which were deposited in the 
stream. The debris would include any part of a tree besides the branches; it could 
include the leaves of the trees, cones and needles and the bark, no matter how small. 
Size or quantity would not be a criteria. 

The words "slash, stu_mps or other debris" do not include. the logs or trees 
themselves, "the slash" being that portion that is cut or moved from the tree, "the 
stumps" being that portion which is the root of the tree and "the debris" being those 
portions which are broken or otherwise removed from the tree. Section 33 (3) does not 
prevent the putting of the log acquired during the logging operations into the water 
frequented by fish. Therefore it was not an offence to take the log through the 
stream; the offence was in depositing or leaving the debris from the log in the stream. 

. 
In this particular case there was evidence that this was water frequented by fish. 

There was evidence that the accused made the statement to the fishery officer that he 
did not know that there were fish in the stream. This was not a defence advanced on 
behalf of the accused, -but an explanation of why he had dragged these logs across the 
stream. From evidence given i_n this case and also from judicial‘ notice of the 
geography of the British Columbia coast and from that which is advanced in argument 
by both counsel, I have taken into consideration that on the coast of British Columbia 
where there are substantial logging operations there are innumerable streams, 
riverlets, and creeks flowing from the land to the various inlets and waters adjacent to 
the British Columbia coast which is the salt water and portion of the ocean frequented 
by fish, and that the words of the section "into any water frequented by fish or that 
flows into such water" includes all these creeks, "streams and riverlets of free-flowing 
water that accumulate and ultimately flow into the ocean no matter how small and 
whether or not at any particular poi_nt, the water is, at that point, frequented by fish. 

In interpretingthe Fisheries Act in general, this section and similar sections, 
there is substantial body of law following Regina v. Pierce Fisheries Ltd., l2 C.R.N.S. 
272, [ 1970] 5 C.C.C._ 193, 12 D.L.R. (3d) 591, that these sections create an absolute 
prohibition and mens rea is not a defence. Therefore it is not essential for the Crown 
to prove that the accused intentionally put the debris in the stream and that if the 
debris was so deposited in the stream unintentionally, during the normal logging 
operation, the accused has_ contravened the provisions of s. 33(3) of the Fisheries Act. 

I have referred to the size or quantity of the material and the water involved and 
I have referred to the absolute prohibition to emphasize the scope of the legislation.
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In vinterpreting the effect of s. 33(3), if the size of the. debris is not an essential 
ingredient and the mens rea or the knowledge of the logging operator is not an 
essential ingredient to the charge, and if the size or kind of water, other than being 
water frequented by fish, is not amatiter of proof in the charge, the result then is that

_ 

_a logging operator who carries on a logging operation across a no-name stream and 
deposits therein a single piece of debris without his knowledge, is committing an 
offence against this section. 

It is not a requirement of the section that the debris injure, damage or effect the 
preservation of fish. The only requirement of proof by the crown is that the water is 
water that is frequented by fish or that flows into such water. Considering that the 
definition of "fish" in s. 2'of the Fisheries Act is "any fish, including shell fish and 
Crustaceans and marine animals, and any part, product or by-products thereof", the ‘ 

scope of the legislation then covers almost all the water in Canada, on the sea coast 
and inland. ‘ 

_ 

The defence argues thatthe scope of s. 33(3) is so wide, and sincepit does not 
require as proof of. the essential ingredient that putting debris in the water does effect 
any fish, the real effect of the section is to control logging. 

The Crown argument is that putting the debris in the stream may affect the fish,
A 

and Crown counsel submitted at trial: 

My submission is that the legislators recognize what is, in fact, a reality, that 
logging, lumbering and land clearing and other operations are operations per- 
formed in a great number of instances, in the immediate vicinity of water-_, 
streams, rivers etc., and subs. (3) of the s. 33 may be no more than specific 
indication on the part of the federal Crown, that it is this particular area which 
concerns them. As long as it is related specifically to- fishing and fish, within 
subs. (12) of s. 91 of the B. N. A. Act, then it's not ultra vires of the federal 
Crown to be specific in terms of what sort of operation they are dealing with. I 
think that it is a reality that "lumbering and land clearing, in many instances, 
involves skidding logs across streams and falling logs into streams. That is a 
brief answer to your Honour's question as to why mining and other ‘industries 
aren't involved and is the only submission that I can make there. 

The Crown's argument that s. 33(3) is intra vires Parliament is based on the 
words in the section "frequented by fish". These words do not mean that there are fish. 
in that water, but that sometimes thereare fish in _that water. The section does not 
require that the putting of debris shall affect fish. This distinction "water frequented 
by fish", then, is not a description of a cause or action but is the description of a 
place. If the words "frequented byfish" were extracted from the section then the 
section would clearly be ultra vires Parliament, the addition of the words "frequented 
by fish" to the section, then, restricts the water affected by the section, and because 
there is a possibility that the putting of debris into this water might affect fish, does 
the section become intra. vires? 

In considering this section, I have used the words "logging" and '"debris" because 
‘E that is the charge in this case, but the analysis of the section applies in the same 
manner to the words "lumbering, land clearing and other operations" and to the words 
"any slash or stumps".

~

~

~
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The scope of this legislation covers the handling of any wood material by loggers 
and land clearers in respect to almost any water in Canada. This section would affect 
every log, piece of lumber or tree that is so placed or dumped into any river, lake, 
stream or ocean in Canada from which there is detached therefrom any slash, stump or 

. debris. I cannot conceive that the booming operations, the log drives and similar types 
of logging enterprises could be carried out without depositing some debris into the 
waters used for that purpose. If s. 33(3) does not requirethe additional proof that the 
deposit of the debris affects the preservation of fish then every such booming 
operation and log drive would be committing an offence against s—. 33(3). 

It would appear that there are no decided ‘cases on the interpretation of s. 33(3) 
under the Constitutional Question Determination Act. In Regina v. Pacific Logging 

_ 

‘Co. Ltd., [1974] 5 W.W.R. 523, 18 C.C.C. (2d) 222 Casham, Co. Ct.J. said at p-. 530: 

The appellant served notice under the Constitutional Questions Determination 
Act, R.S.B.C. 1960», c.72, upon the Attorney-General for British Columbia and 
the Attorney-General for Canada. No one appeared on behalf of the Attorney- 
General for Canada and Crown counsel stated that he had received no instruc- 
tions from the Attorney-General for British Columbia on this aspect of the 
matter. Mr. Hutchison argued that s. 33 (3) does not regulate fishing but rather 
attempts to regulate logging‘ and land clearing being matters of property and 
civil rights which can only be legislated upon by the Province. 

'

' 

As I have found that the Crown has failed to prove the offence charged, as. 
amended in this Court», I refrain from dealing with the constitut_ional question. 

Regina v. Robertson (1882), 6 S.C.R. 52, in the Judgment of Ritchie C.J. sets out 
law to be applied in interpreting the B.N.A;. Act in respect to s. 91(l2), sea coast‘ and 
inland fisheries, in comparison to the provincial rights of jurisdiction. Ritchie C.J. at 
p. 110 says: 

In construing the British North America Act, I think no hard and fast canon or 
rule of construction can be laid down and adopted by which all acts passed as 
well by the Parliament of Canada as by the local legislatures upon all and every 
question that may arise can be effectually tested as to their being or not being 
intra vires of the legislature passing them. The nearest approach to a rule of 
general application that has occurred to me for reconciling‘ the apparently 
conflicting legislative powers under the British North America Act, is what I 
suggested in the cases of Valin v. Langlois (187-9), -3 S.C.R. 1, leave to appeal 
refused, 5 App. Cas. 115, and Citizen's Insur. Co. of Can. v. Parsons; Queen 
Insur. Co. v. Parsons (1881), 4 S.C.R. 215, 1 Cart. 265, reserved 7 App. Cas. 96, 
with respect to property and civil rights, over which exclusive legislative 
authority is given to the local legislatures: that, as there are many matters 
involving property and civil rights expressly reserved to the Dominion 
Parliament, the power of the local legislatures must, to a certain extent, be 
subject to the general and special legislative power of the Dominion Parliament. 
But while the legislative rights of the local legislatures are in this sense 
subordinate to the rights of the Dominion Parliament, I think such latter rights 
must be exercised so far as may be consistently with the rights of the local 
legislatures, and therefore the Dominion Parlia_ment would only have the right to 
interfere with property and civil rights in so far as such interference may be



~ no '_ 
‘ FISHERIES POLLUTION REPORTS 

necessary for the purpose of legislating generally and effectually in relation to 
matters confided to the Parliament of Canada. 

It is the difficulty of applying s. 33(3) "effectually" for the preservation of fish 
and not the control of logging that is in question in this case. Ritchie, C.J., p. 114; 
says: 

Let us now‘ refer to the sections of the British North America Act bearing on the 
present case, and guided by considerations such as these-, I think the act can be 
so read as to avoid all conflict and give to each legislative body the full. 
legislative and proprietary rights intended to be conferred by the Imperial 
Parliament. ‘ 

By section 91, sub-section 12, is confided to the legislative authority of the 
Dominion Parliament, 'Sea coast and Inland Fisheries;' to the exclusive power of 
the provincial legislatures by section 92, sub-section 13, 'Property and civil 
rights in the provinces;' and, by sub-section 16, 'Generally all matters of a 
merely local of private nature in the provinces;' and by section 108 certain public 
works and property specified in schedule 3 are declared to be the property of 
Canada; and by section 109, 'All lands, mines, minerals and royalties belonging to 
the several provinces shall" belong to the several provinces in which they are 
situate, subject to any trusts existing in respect thereof and to any interest other 
than that of the province in the same;' and by section 92, sub-section 5, the 
exclusive power of legislation is conferred on the provincial legislatures in 
relation‘ to fthe management and sale of the public lands belonging to the 
province and of the timber and wood thereon.’

~ 
And at pp. 120-21 he says: 

am of opinion that the legislation in regard to 'Inland and Sea Fisheries’ 
cont.e,rn'_pla‘t-ed" by the British North America Act ‘was _not in reference to 'property 
and civil rights’ - that is to say, not as to the ownership of the beds of the rivers, 
or of the fisheries, or the rights of individuals therein but to subjects affecting 
the" fisheries generally, tending to their regulation, protection and preservation, 
matters of a_national and general concern and important to the public, such as 
the forbidding fish to be taken at improper seasons in an improper manner, or 
with destructive instruments, laws "with reference to the improvement and 
increase of the fisheries; in other words, all such general laws as enure as well to 
the benefit of the owners of the fisheries as to the‘ public at large, who are 
interested in the fisheries as a source of national or provincial wealth; in other 
words, laws in relation to the fisheries, such as those which the local legislatures 
were, previously to and at the time of confederation, in the habit of enacting for 
their regulation, preservation and protection, with which the property in the fish 
or the right to "take the fish out of the water to be appropriated to the party so 
taking the fish has nothing whatever to do, the property in the fishing, or the 

' right to take the fish, being as much the p'ropert—y of the province or the 
individual, as the dry land or the land covered with water. I cannot discover the 
slightest trace of an intention on the part of the Imperial Parliament to convey

V 

to the Dominion Government any property in the beds of streams or in the 
fisheries ‘incident to the ownership thereof, Whether belonging at the date of 
confederation either to ‘the provinces or individuals, or to confer on the

~



. DAN FOWLER 41 

Dominion Parliament the right to appropriate or dispose of them, and receive 
therefore large rentals which most unequivocally proceed from property in or to 
which the Dominion has no shadow of claim; but, on the contrary, I find all the 
property it was intended to vest in the Dominion specifical_ly set forth. 

And further, pp. 123-24 he says: 
To all general laws passed by the Dominion of Canada regulating 'sea coast and 
inland fisheries’ all must submit, but such laws must not conflict or compete with 
the legislative power of the local legislatures over property and civil rights 
beyond what may be necessary for legislating generally and effectual_ly for the 
regulation, protection and preservation of the fisheries in the interests of the 
public at large. Therefore, while the local legislatures have no right to pass any 
laws interfering with 

p 

the regulation and protection of the fisheries, as they 
might have passed before confederation, they, in my opinion, clearly have a right 
to passrany laws affecting the property in those fisheries, or the transfer or 
transmission of such property under the power conferred on them to deal with 
property and civil rights in the province, inasmuch as such laws need have no 
connection or interference with the right of the Dominion parliament to deal 
with the regulation and protection of the fisheries, a matter wholly separate and 
distinct from the property in the fisheries, By which means the general 
jurisdiction over the fisheries is secured to the parliament of the Dominion, w whereby they are enabled to pass all laws necessary for‘ their preservation and 
protection, this being the only matter of general public interest in which the 
whole Dominion is interested in connection with river fisheries. in fresh water, 
non’-tidal rivers or streams, such as that now being considered, while at the same 
time exclusive jurisdiction over property and civil rights in such fisheries is

V 

preserved to the "provincial legislatures, thus satisfactorily, to my mind, recon- 
ciling the powers of both legislatures without infringing on either. 

Ritchie, C.J., emphasizes the necessity that the Dominion Parliament. legislation 
should be effective, which means that not only should the legislation intend to be 
effective but it. must in fact be effective. ~ 

The Robertson case was followed and further analysed in Re B.C. Packers Ltd. 
and B.C. Council United Fishermen and Allied Workers’ Union, E1974] 2 F.C. 913, 
50_D.L.R. (3d) 602 at 615, affirmed [1976] 1 F.C. 375, 64 D.L.R. (3d) 522 (C.A.), by 
Addy, II. who said: 

The subject-matter of the legislation in the present case is labour relations and 
the product affected is fish. This product is sold and traded within the Province, 
and the legislation would control the relationship existing between the parties- 
for the sale of fish in the Province. Parliament cannot‘ enact legislation 
affecting labour relations between fishermen and fish processors in a Province 
merely under the guise of its powers to regulate trade and commerce, nor does 
the mere fact that the legislation might possiblyenure to the benefit of Canada 
as a whole displace the jurisdiction 0 provincial Legislatures in this field 

italics are mine.) 

‘ 0 afforded them by the property and civil rights provisions under s. 92". (The
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And at pp. 617-.-18 he says: 

The case, in my view, lays down a fairly strict limitation to the jurisdiction of 
the Parliament of Canada under this head. It li-mits the competence of 
Parliament in this field to the regulation, protect-‘ion’ and preservation of 
fisheries and excludes from its jurisdiction the rights of individuals in the 
fisheries themselves. It would seem to follow a fortiorari sic that where the 
true nature of the subject-matter is the right of individuals to contract as to the 
proceeds of the catch, it must be excluded as being too remote to be necessarily 
incidental to or effectively required for the general policing or supervisory 
powers acorded the federal authority by s. 91( 12) over fisheries. The principle 
in the Robertson case, supra, limiting federal power to the super-vision and 
regulation of fisheries was subsequently followed by the Supreme Court of 
Canada in a reference entitled Re Jurisdiction over Provincial Fisheries (1895), 
26 S.C.R. 444. Chief Justice Sir Henry Strong at p. 51.9 of this report stated: 

...and the legislative authority of Parliament under section 9.1, subsection 
12, is confined to the conservation of the fisheries by what may conve- 
niently be designated as police regulations. As this has already been 
decided by the case of Regina v. Robertson, supra , which is binding upon 
me, I consider the decision in that case as .settling the existing law. (The 
italics are Addy J.'s) 

If s. 33(3) is intra vires the Parliament, what protection or preservation of 
-‘fisheries is afforded by the section? 

The fisheries officer gave evidence that the debris might damage the gravel bed 
of the stream and destroythe s'pawning__fry or eggs, but this is an offence under s. 30 
of the Fisheries Act, which states: "30. The eggs or fry of fishon the spawning 
grounds shall not at any time be destroyed." (See Regina v. McTaggart 1972 3 
w.w.R.’ 3o, 5 c.c.c. (2d) 253 (B'.C.).) 

The fisheries officer gave evidence that branches, leaves and similar vegetation 
debris cause an oxygen deficiency in the water. This would be the deposit of a 
deleterious substance and is prohibited under s. 33(2) re-en. R.S.-C. 1970, c. 17 (1st 
Supp.), s. 3 of the Fisheries Act. 

Subject to subsection (4), no person shall deposit or permit the deposit of a 
deleterious substance of any type in water frequented by fish or in any place 
under any conditions where such deleterious substance or any other deleterious 
substance that results from the deposit of such deleterious substance may enter 
any such water. ‘ 

Therefore, the debris put into water frequented by fish as described in s. 33(3) is 
debris that is other than that which is a deleterious substance, or causes damage to 
spawning fry and eggs. What this other damage or injurious effect on the preservation 
of fisheries might be is not described in the section. Some persons may contemplate - 

how debris put into water frequented by fish would be otherwise injurious to fish, and 
other persons could contemplate how debris so put into that water would not be 
injurious to fish or fisheries, but the section itself must be certain and effectual.

~

~
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Section 33(3) does not prevent the putting of all slash, stumps and debris into 
water frequented by fish but only _such slash, stumps~and debris as should originate 
from "logging, lumbering and land clearing". How is the stump from a miner's blasting 
that falls into water frequented by fish not as injurious or should not warrant legal 
restriction the same as that of loggers. and land clearers. There is not restriction 
under s. 33(3) to persons generally putting debris into these waters, it is only the 
loggers and land clearers who are r”est'ricted. The section does control logging 
operations as opposed to other types of occupations and operations. 

Parliament does not have the right to control the putting of the debris in the 
water as a control of pollution of the water. In Interprovincial Co-operatives Ltd. and 
Dryden Chemicals Ltd. V. ThebQuee’n in Right of Man., 5 W.W.R. 382, [1976] 1 S.C.R. 
#77, 53 D.L.R. (3rd) 321, Ritchie, 11. at pp. 395-96 said: 

It appears to me to follow from the above that legislation in respect of water 
quality and of pollution, including the permitting thereof in interprov_incial rivers 
is clearly within the exclusive legislative authority of the Parliament of Canada 
under 3, 91(12_), whereas provincial legislation dealing exclusively with the effect 
of pollution, including the proof thereof and the measure of damage resulting 
therefrom, has controlling effect within the territorial limits of the Province by 
which it is enacted. It follows, in my view, that provincial legislation relating to 
the recovery of damages for pollution, and indeed creating and controlling an 
action therefor, against a polluter whose acts done within the Province have 
occasioned the pollution, is clearly within the provincial domain, whereas the 
overall authority -seized" with the regulation and control of pollution in inter+ 
provincial waters just as clearly rests with Parliament. 

The Crown's argument in this-case is that logging operations are known to leave 
slash, stumps and debris in water frequented by fish and that this might be detrimental 
to the preservation of the fisheries. 

‘

. 

Where. the jurisdiction of the Parliament is in conflict with the right of the 
Provinces under s. 92 of the BNA Act the authority of Parliament is supreme, but in 
order for that legislation‘ to be intra vires Parliament must be certain and effectual 
within the jurisdiction of Parliament. In this case 5. 33(3) is not certain in that at best 
it might be effective for the preservation of fisheries in .some cases and not in others, 
and the section is not actual as to which incidences are injurious to the preservation of 
fisheries. Because of the scope of s. 33(3) it does affect and interfere with logging and 
lumbering which-, under s. 92(5), is within the right of the provinces. 

' 

I find that s. 33(3) of the Fisheries Act is not certain and effective to exercise 
the power of Parliament under s. 9l(l2) of the BNA Act and since it does interfere 
with the power of the provinces». under s. 92(5) and (13), s. 33(3) is ultra vires 
Parliament. V 

. The accused is therefore found not guilty and the charge against him is 

dismi-ssed.
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REGINA V. DAN FOWLER 

British Columbia County Court, Ladner, 1., April 29, 1977, Powell River, B.C.l 

Constitutional law -- Fisheries -- Federal legislation prohibiting‘ putting of 
debris into water frequented by fish ---Intra vires -- The Fisheries Act, R.S_..C. 1970, 
c. F-14, s. 33(3) -- The B.N.A. Act-, 1867, s. 91. ’ 

A 

Appeal from the judgment of Johnson Prov-. J., [1976] 6 W.W.R. 28. 

The accused was charged with unlawfully putting debris into water frequented by 
fish in contravention of s. 33(3) of the Fisheries Act, which stated that "no person 
engaged in logging, lumbering, land clearing or other operations, shall put any slash, I 

stumps or other debris into any water frequented by fish". The accused claimed s. 
33(3) conflicted with t_he legislative power of the province over property and civil 
rights. ' 

Held, 5. 33(3) was intra vires the federal Parliament, as it fell within the 
principles of legislative paramountcy enumerated in 11.0. Can. v. A.G.B.C. (Reference 
re Fisheries Act, 1914), I 1929] 3 W.W.R. 449, [ 1930] A.C. ill, I 19.30] 1 D.L.R. 1%. 
The words "or other operations" did not refer to the words "logging, lumbering a_nd land 
clearing" only, and therefore limited any interference with property and civil rights. 

A.G. Can. v. A.G.B.C. (Reference re Fisheries Act, 1914), supra applied. 

(Headnote from [1977] 4 ‘W.W.R. 449) 

H. J. Wruck, For the Crown (Appellant) 
R. Gibbs, For the Defendant (Respondent) 

Ladner, .J.:--The Respondent was charged that: 

COUNT No. I that Dan Fowler, from April 27, 1975 to May 27, 1975, while 
engaged in logging, did UNLAWFULLY put debris into water frequented by fish,. 
to wit: at or near Forbes Bay, Vingthe County of Vancouver, Province of British 
Columbia», CONTRARY TO THE PROVISIONS _OF SECTION 33 OF THE 
FISHERIES ACT, as amended; V

- 

COUNT No. 2 that Dan Fowler, from April 27, 1975 to May 27, 1975, while 
engaged in logging, did UNLAWFULLY knowingly permit to .be put, debris ‘into 
water frequented by fish, to wit: at or near Forbes Bay, in the County of 
Vancouver, Province of British Columbia, CONTRARY TO THE PROVISIONS OF 
SECTION 33 OF THE FISHERIES ACT, as amended.” 
The respondent appeared for his trial before Provincial Court Judge J.S.P. 

Johnson on the 23rd day of April, 1976, and pleaded not guilty to both counts. 

The trial proceeded and the learned Provincial Court Judge found:

~
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I find that s. 33(3) of the Fisheries Act is not certain and effective to exercise 
the power of Parliament under s. 91(12) of the B.N.A. Act and since it does 
interfere with the power of the province under s. 92(5) and (1-3), s. 33(3) is ultra 
vires Parliament. . 

The accused is therefore found not guilty and the charge against him is 
dismissed. . 

The Crown appealed to this Court by.notice filed July 22, 1976. 

Due notice of the desi_re to challenge the‘ constitutional _va,l_idity of 
subsection 33(3) of the Fisheries Act was given to the Attorney-General of Canada and 
to the Attorney-General of British Columbia. 

Notice was acknowledged by the Attorney-a-General of British Columbia, and Mr. 
Wruck represented the AttorneysGeneral of Canada as well as the Crown. 

A The charge is laid under the provisions of subsection‘ (3) of Section 33 of the 
Fisheries Act. This provides: 

( 3) No person engaging in logging, lumbering, land clearing or other operations, 
shall put or knowingly permit to be put, any slash, smmps or other debris into 0 any water frequented by fish or that flows into such water, or on the ice over 
either such water, or at a place from which it is likely to be carried into either 
such water. 

The respondent, through his counsel, admitted the facts as set forth in the 
Reasons for Judgment of the learned Provincial Court Judge. These reasons stated: 

The facts of the case are that the accused, Dan Fowler, was carrying on a 
logging operation at a place known as Forbes Bay on the east shore of Humphrey 
Channel in the County of Vancouver, Province of British Columbia. Dan Fowler 
was subcontracting the removal of logs and timber from this land for the purpose 
of the logs being towed away. The evidence indicated that Dan Fowler was 
carrying on a normal and usual logging operation. As part of the logging 
operation the logs were removed from the forest by dragging the logs with a 
caterpillar tractor and in the course of dragging these logs they were dragged 
across a small stream, which is so small that it has no name. There was no exact 
meaairement of the width of the stream but a photograph would indicate it is a 
few feet wide. From this logging operation there was debris deposited in the 
stream bed. From the photograph tendered as an exhibit and from the 
description given in evidence, the debris consisted of limbs, bra_nches.or tops of 
trees. 

This stream flowed into Forbes Bay, which is salt water, part of the coastal 
water of British Columbia. The stream at some times contained fish; the fishery 
officer said that the stream was used for the spawningvof two species of salmon, D coho and pink, and for the rearing of the coho fry. »
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In this particular case there was evidence that this was water frequented by fish. 

The fisheries officer‘ gave evidencethat the debris might damage the gravel bed 
of the stream and destroy the spawning fry or eggs, 

The fisheries officer gave evidence that branches, leaves and similar vegetation I 

debris cause an oxygen deficiency in the water. 

I_ accept the finding of the learned Provincial Court judge, that: 

In interpreting the Fisheries Act in general, this section and similar sections, . 

there is a substantial body of law following Regina v. Pierce Fisheries Ltd., 
12 C.RA.N.S. 272, [1971] S.C.R. 5, [1970] 5 C.~C.C. 193, 12 D.L.R. (3d) 591, that 
these sections create an absolute prohibition and mens rea is not a defence. 
Therefore it is not essential for the Crown to prove that the accused 
intentionally put the debris in the stream and that if the debris was so deposited 
in the stream unintentionally, during the normal logging operation-, the accused 
has contravened the provisions of s. 33(3) of "the Fisheries Act. 

The relevant portions of the British North America Act‘ are: 

91. It shall be lawful‘ for the Queen, by and with the Advice and Consent of t-he 
Senate and House of Commons, to make Laws for the Peace, Order, and good 
Government of Canada, in relation. to all Matters not coming within the Classes 
of Subjects by this Act assigned exclusivelyto the Legislatures of the Provinces; 
and for greater Certainty, but not so as to restrict the Generali-ty of the 
foregoing Terms of this Section, it is hereby declared that (notwithstanding 
anything in this Act) the exclusive Legislative Authority of the Parliament of- 
Canada extends to all Matters coming within the Classes of Subject-s next herein- 
after enumerated; that is to say,- 

one 

12. Sea Coast and Inland Fisher-ies." 

- 92. In each Province the Legislature may exclusively make Laws in relation to 
Matters coming within the Classes of Subjects next herein-after enumerated; 
that is to say,- 

5. The Management and Sale of the Public Lands belonging to the Province 
and of the Timber and Wood thereon. 

10. Local Works and Undertakings other than such as are of the following 
Classes:- 

a. Lines of Steam or other"-Ships, Railways, Canals, Telegraphs; 
and other Works and Undertakings connecting the Province with

~



DAN FOWLER - 
i 47 

any other or others of the Provinces, or extending beyond the 
Limits of the Province: 

b. Lines of Steam Ships between the-Province and any Br-itish or 
Foreign Country: ' 

c. Such Works as, al-though wholly situate within the Province, are 
before or after their Execution declared by the Parliament of 
Canada to be for the general Advantage of Canada or for the 
Advantage of Two or more of the Provinces. 

13. Property and Civil Rights in the Province. 

This issue was raised in Regina v. Pacific Logging, Co. Ltd.,[ l97#]5 W.W.R. 523, 
18 C.C.C. (2d) 222, but Cashman, C.C.J. said: 

As I have found that the Crown has failed to prove, the offence charged, as 
. amended in this‘ Court, I refrain from dealingwith the constitutional question. 

In Regina v. Robertson (1332), 6 S.C.—R. 52 at page 110, ‘Ritchie, C.J. says: 

"The nearest approach to a' rule of general application that has‘ occurred to me 
for reconciling the apparently conflicting legislative powers under the British 
North America Act, is what I suggested in the cases of Valin v. Langlois (1879), 
3S.C.R. 1, leave to appeal refused, 5 App. Cas. 115, and Citizen's Insur. Co. of 
Can. v. Parsons; Queen Insur, Co, v. Parsons (1881), 4 S.C.R. 215, 1 Cart. 265, 
reversed 7 App. Cas. 96, with respect to property and civil rights, over‘ which 
exclusive legislative authority is given to the locallegislatures: that, as there 
are many matters involving property and civil rights expressly reserved to the 
Dominion Parliament, the power of the local legislatures must, to a certain 
extent, be subject to the general and special legislative power of the Dominion 
Parliament. But while the legislative rights of the locallegislatures are in this 
sense subordinate to the rights of the Dominion Parliament, I think such latter 
rights must’ be exercised so far as may be consistently with the rights of the 
local legislatures, and therefore the Dominion Parliament would only have the 
right to interfere with property and civil rights in so far as such interference 
may be necessary for the purpose of legislating generally and effectually in 
relation to matters confided to the Parliament. of Canada. 

and commenting at page 120 Ritchie, C.J. says further: 

...I am of opinion that the legislation in regard to 'Inland and Sea Fisheries’ 
contemplated by the British North America Act was not in reference to 'property 
and civil rights’ - that is to say, not as to the ownership of the beds of the rivers, 
or of the fisheries, or the rights of individuals therein, but to subjects affecting 
the fisheries generally, tending to their regulation, protection and preservation, 
matters of a national and general concern and important to the public, such as 
the forbidding fish to be taken at improper seasons in an improper manner, or 
with destructive instruments, laws with reference to the improvement and
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increase of the -fisheries; in other words, all such general laws as enure as well to 
the benefit of the owners of the fisheries as to the public at large, who are 
interested in the fisheries as a source of national or provincial wealth; in other 
words, laws in relation to the fisheries, such as those which the local legislatures 

. were, previously to and at the time of confederation-, in the habit of enacting for 
their regulation, preservation and protection, with which_the property in the fish 
or the right to ‘take the fish out of the water to be appropriated to the party so 
taking the fish has nothing whatever to do, the property ‘in the fishing, or the 
right to take the fish, being as much the property of the province or the 
individual, as the dry land or the land covered with water. I cannot discover the 
slightest trace of an intention on the part of the Imperia_l Parliament to convey 

. to the Dominion Government any property in the beds of streams or in the 
fisheries incident to the ownership thereof, whether belonging at the date of 
confederation either to the provinces or individuals, or to confer on the 
Dominion Parliament the ‘right to appropriate or dispose of them, and receive 
therefore large rentals which most‘ unequivocally proceed from property in or to 
which the Dominion has no shadow of claim; but, on the contrary, I find all the 
property it was intended to vest in the Dominion specifically set forth. 

and commencing at page 123 Ritchie, C.J. says further: 

To all general laws passed by the Dominion of Canada regulating 'sea coast and 
inland fisheries’ all must submit, but such laws mustnot conflict or compete with 
the legislative power of the local legislatures over property and civil rights 
beyond what‘ may be necessary for legislating generally and effectually for the 
regulation, protection and preservation of the fisheries in the interests of the 
public at large. Therefore, while the local legislatures have no right to pass any 
laws interfering with the regulation and protection of the fisheries, as they 
might have passed before confederation, they, in my opinion, clearly have a right 
to pass any laws affecting the property in those fisheries, or the transfer or 
t_ransmission of such property under the power conferred on them to deal with 
property and civil rights ‘in the province, inasmuch as such laws need have no 
connection or interference with the right of the Dominion parliarnent to deal 
with the regulation and protection of the fisheries, a matter wholly separate and 
distinct from the property in the fisheries. By which means the general 
jurisdiction over the fisheries is secured to the parliament of the Dominion, 
whereby they are enabled to pass all laws necessary for their preservation and 
protection, this being the only matter of general public interest in which the 
whole Dominion is interested in connection with river fisheries in fresh water, 
nor‘1—tidal rivers or -streams, such as that now being considered, while at the same 
time exclusive jurisdiction over property and civil rights in such fisheries is 
preverved to the provincial legislatures, thus satisfactorily, to my mind, 
reconciling the powers of both legislatures without infringing on either. 

I am accepting a_s guidance in this case the above quoted statements. The 
matter to be decided in Regina v. Robertson was as to the validity of a "lease of 
fishery" of a river from the Dominion Government as against the owners of 
conveyances of a portion of the river. The matter to be decided in the present case is 
whether subsection (3) of Section 33 of the Fisheries Act being a Dominion Statute 
conflicts or competes with the legislaitive power, of the Legisiaturei of the Province of 
British Columbia "over property and civil rights beyond what may be necessary for

~

~
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legisla-ting generally and effectively for the regulation, protection and preservation of 
the fisheries in the interests of the public at large." ‘

_ 

In Grand Trunk Railway Company of Canada v. Attorney-General of Canada, 
[1907] A.C. 65 commencing at page 67 Lord Dunedin adopted the two propositions 
which he stated were established in Attorney-General of Ontario v. Attorney-General 
of Canada, [1894] A.C. 189 and Tennant v. Union Bank of Canada, 1894 A.C. 31, 
narhelyf: 

First, that there can be a domain, in which provincial and. Dominion legi_slation 
may overlap, in which case neither legislation will be ultra vires,- if the field is 
clear; and, secondly, that if the field is not clear, and in such a domain the two 
legislations meet, then the Dominion legislation must prevail. 

Certainly in the present case the field would seem to be clear for the Dominion 
Parliament to enact the subsection in question under subsection 1-2 of Section 91 of the 
British North America Act. 

- The learned Provincial Court Judge in his judgment in this case stated: 

If s. 33(3) is intra vires the Parliament, what protection or preservation of 
fisheries is afforded by the section? . 

The fisheries officer gave evidence that the debris might damage the gravel bed 
of the stream and destroy the spawning fry or eggs, but this is an offence under 
s. 30 of the Fisheries Act, which states: '30. The eggs or fry of fish on the 
spawning grounds, shall not at any time be destroyed.’ (See Regina v. McTaggart, 
(197213 W.W.R. 30, 6' c.c.c. (2d) 258 (B.C.).) — 

The fisheries officer gave evidence that branches, leaves and similar vegetation 
debris cause an oxygen deficiency in the water. This would be the deposit of a 
deleterious substance and is prohibited under s. 33 (2).(re-en. R.S.C. 1970, c. 17 
(1st Supp.), 3. 3) of the Fisheries Act. 

(2) Subject to subsection (4), no person shall deposit or permit the deposit of a 
deleterious substance of any type in water frequented by fish or in any place 
under any conditions where such deleterious substance or any other deleterious 
substance that results from the deposit of such deleterious substance may enter 
any such water. ‘ 

Therefore-, the debris put into water frequented by fish as described in s. 33( 3) is 
debris that is other than that which is a deleterious substance, or causes damage 
to spawning fry and eggs. What this other damage or injurious effect on the 

. preservation of fisheries might be is not described in the section. Some persons 
may contemplate how ‘debris put into water frequented by fish would be 
otherwise injurious to fish, and other persons could contemplate‘ how debris ‘so 
put into that water would not be injurious to fish or fisheries, but the sect-ion 
itself must be certain and effectual. 

With respect I cannot agree with this reasoning. The overlapping of two 
subsections with respect to the actions being forbidden does not vitiate the part of the



50 _ 

FISHERIES POLLUTION REPORTS" 

one or the other subsection but rather subsection (3) provides more certainty with 
respect to the type of action forbidden. - 

Again at pages 38 and 39 the learned Provincial Court Judge continues: 

Section 33(3) does not prevent the putting of all slash, stumps and debris into 
water frequented by fish but only such slash, stumps and debris‘ as should 
originate from ‘logging, lumbering and land clearing’. How is the stump from a 
miner's blasting that falls into water frequented by fish not as injurious or should 
not warrant legal restric.t'ion the same as that of loggers and land clearers. 
There is no restriction under s. 33(3) to persons generally putting debris into 
these waters: it is only the loggers and land clearers who are restricted. The 
section does control logging opera_tions as opposed to other types of occupations 
and operations. - 

In this paragraph a restrictive. interpretation has been put on the words "or other 
operations" in apparently relating the words to "logging, lumbering and land clearing" 
only. -

‘ 

With respect I cannot agree. The slash and stumps would generally result from 
logging, lumbering and land clearing but the words "or other operations" and the words 
"into any water frequented by fish" may to some extent duplicate subsection (2) but 
also limit any interference with property and civil rights and create effective 
legislation with respect to. the powers reserved to the Dominion Parliament under 

' subsection 12 of Section 91 of the British North America Act and in particular the 
words "or other operations" would make the legislation in fact effective. 

In Attorney-General for Canada v. Attorney-General for British Columbia, 
[1930] A.C. 111 at 118 Lord Tomlin said: 

Questions of conflict between the jurisdiction of the Parliament of the Dominion 
and provincial jurisdiction have frequently come before their Lordships’ Board, 
and as the result. of the decisions of the Board the following propositions may be 
stated;- '

~ 

(1) The legislation of the Parliament of the Dominion, -so long as it strictly. 
related to subjects of legislation expressly enumerated in s. 91,, is of paramount 
authority, even though it trenches upon matters- assigned to the provincial 
legislatures by s. 92: see Tennant V. Union Bank of Canada. ( [1894] A.C. 31). 

(2) The general power of legislation conferred upon the Parliament of the 
Dominion by s. 91 of the Act in supplement of the power to legislate upon the 
subjects expressly enumerated must be strictly confined to such matters as are 
unquestionably of national interest and importance, and must not trench on any 
of the subjects enumerated in s. 92 as within the scope of provincial legislation, 
unless these matters have -attained such dimensions as to affect the body politic 
of the Dominion; see Attorney-General for Ontario v. Attorney-General for the 
Dominion. ( 1896 A.C. 348). . 

(3) It" is within the competence of the Dominion Parliament to provide for 
matters which-, though otherwise within the legislative competence of the
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provincial legislature, are necessarily incidental to effective legislation by the 
Parliament of the Dominion upon a subject of legislation expressly enumerated in 
s. 91:. see Attorne'y—General of Ontario v. Attorney-General for_ the Dominion 
[1894 I A.C. 189; and Attorney-General for Ontario v. Attorney-General for the 
Dominion, [1896] A.C. 348. 

(4) There can be a domain in which provincial and Dominion legislation may 
a 

overlap, in which case neither legislation» will be ultra vires if the field is clear, 
but if the field is not clear and the two legislations meet the Dominion 
legislation must prevail: see Grand Trunk Ry. of Canada v. Attorney.-General of 
Canada, [1907 ] A.C. 65. 

The subsection impugned by the respondent in this case would comply with these 
propositions. 

I find that Section 33(3) of the Fisheries Act is intra vires the Parliament of 
Canada. ' 

I appreciate‘ the very helpful submissions of counsel for the appellant and the 
respondent. .

' 

D I have. only had submissions from counsel with respecthto the validity of the 
legislation and will hear submissions with respect tothe fact-s.
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REGINA V. DAN FOWLER 

British Columbia Court of Farris, C.J.B.C., Craig, J._A., Lambert, J.A., 
October 16, 1978 ’ 

_ Constitutionavl law -— Fisheries — Federal legislation prohibiting putting of debris 
into water frequented by fish - Intro vires — The Fisherieg Act, R.S.C. 1970, c. F-14, 
s. 33(3) - The B.N.A. Act, .1867, -ss. 91( 12), 92. 

Appeal from the judgment of Ladner, Co. Ct. 21., [1977] 1; W.W.R. 449, 36 C.C.C. 
(2d) 297, reversin'g'[l976] 6 W.W.R. 28, who held that s. 33(3) of the Fisheries Act was 
intra vires the federal Parliament. '

~ 

The accused was charged under s. 33(3), which provided‘ that "No person engaged . 

in logging, lumbering, land clearing or other operations, shall put any slash, stumps 
or other debris into any water frequented by fish. 

Held, the appeal was dismissed. The legislation was clearly in relation to the matter of inland fisheries and the preservation of fish and was intra vires. 
. 

A..G. Can. V. A.G. B.C.; Re Fisheries Act, 1914, [1930]A.C. lll,[ 192913 W.W.R. 
449, [l930il D.L.R. 194 (P.-C.) applied. 

Note up with 4 C.l'£_.,D. (West. 2nd) Constitutional Law, s_. 1+1. 

(-Headnote from 1.979 1 W.W.R. 285) 

H.J. Wruck, for the Crown (Respondent) 
R.C. Gibbs, for the Defendant (Appellant) 
R.B. Hutchinson and D. Robbins, for the Attorney-General of British Columbia 
(Intervenor). 

A Farris, C.3.B.C,.s:-This is an appeal from a conviction 1977 4 W.W.R. M9, 36 
C.C.C. (2d) 297, reversing [1976] 6 W.W.R, 28 (b.C.) on a charge: 

.«..that Dan Fowler from April 27, 1975 to May 27, 1975, while engaged in logging 
did unlawfully put debris into water frequented by fish, to wit: at or near Forbes 
Bay, in the County of Vancouver, Province of British Columbia, contrary to the 
provisions of Section 33 of the Fisheries Act. 

The appellant is a, logging subcontractor who apparently was carrying on 
operations. "It is conceded that the acts that he performed constitute a contravention 
of s. 33(3) of the Fisheries Act, R.S.C. 1970, c. F-14, and the sole issue in this appeal 
is as to the constitutional validity of s. 33(3). 

Under the B. N. A. Act, s. 91(12), the Parliament of Canada has jurisdiction over 
coast and inland fisheries. Also under the B.N.A. Act, by s. 92, the provinces have 
jurisdiction over the management and -sale of lands, local works and undertakings, 
property and civil rights. The issue here is: is this legislation in. respect..to.a.,_matter 
that is within the jurisdiction of the Parliament of Canada? - -

~

~
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It seems to me the principle that we are concerned with is that set out in A.G. 
Can. v. A.G. B.C.; Re Fisheries Act, 1914, [1930] A.C. ill, [1929] 3 W.W.R. 449 at 
#52, [1930] 1 D._L.R. 194 (P.C.) where Lord Tomlin said this:

. 

Questions of conflict between. the jurisdiction of the Parliament of the Dominion 
and provincial jurisdiction _have frequently come before their Lordships' Board, 
and as the l"9SJ.l—t of the decisions of the Board the following propositions may be 
stated: A

. 

(1) The legislation of the Parliament of Dominion, so long as it strictly relates to 
subjects of legislation expressly enumerated in sec. 91, is of paramount authority 
even though it trenches upon matters assigned to the provincal Legislatures by 
sec. 92: see Tennant v. Union Bank of Can., [1894] A.C.» 31. . 

Section 33(3) must be considered in this context. 

Although t_here may also be earlier sections dealing with the preservation of fish, 
s. 33(1) prohibits the throwing overboard of: 

...ballast, coal ashes, stones, or other prejudicial or deleterious substances in any 
river, harbour or roadstead, or in any water where fishing is carried on, or leave 
or deposit or cause to be thrown, left or deposited, upon the shore, beach or bank “ of any water or upon the beach between high and low water mark, rem_ains or 
offal of fish, or of marine animals, or leave decayed or decaying fish in any net 
or other fishing apparatus; such remains or offal may be buried ashore, above the 
high water mark. ‘ 

Section 33(2) re-en R.S.C. 1970 (1st Su_pp.), c. 17, s. 3 sets out: 

(2) Subject to subsection (4), no person shall deposit or permit the deposit of a 
deleterious substance of any type in water frequented by fish or in any place 
under any conditions where such deleterious substance or any other deleterious 
substance that results from the deposit of such deleterious substance may enter 
any such water. 

Section 33(3) sets out: 

(3) No person engaged in logging, lumbering, land clearing or other operations, 
shall put or knowingly permit to be put, any slash, stumps or other debris into 
any water frequented by fish or that flows into such water, or on the ice over 
either such water, or at a place from which it is likely to be carried into either 
such water. 

In addition there is evidence here, accepted by all, given by the fisheries officer, 
that the depositing of debris in creeks can have deleterious effects. The first and 
most obvious -— and I am paraphrasing the evidence of the fisheries officer ‘W is: 

...blockage of the creek —- access of the fish migration... “ - The second and perhaps more important problem is the biological oxygen 
demand, as this material deteriorates over the years, it requires oxygen from the
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water to break it down in the rotting procedure. This oxygen is in high demand 
from the fish both as eggs in the gravel and also in the area as fry. 
There may also be damage to spawning beds, fry and gravel beds. 
Taken in this context, it seems to me that this is legislation clearly in relation to 

the matter of inland fisheries, and particularly to the preservation of fish. 

The submission made by counsel for the appellant, supported in effect, though 
not in_ these words, by counsel for the Attorney-General, that the legislation, 5. 33(3), 
is really legislation regulating logging, seems to me, I say with great deference, to be 
divorced from reality. In my view, it comes clearly within the proposition quoted from 
Lord Tomlin, and I would, accordingly dismiss the appeal because, in my view, 5. 33(3) 
is valid legislation and within the competence of the‘ Parliament of Canada. 

Note: See page 286 for judgment of the Supreme Court of Canada.

~
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REGINA V. BRITISH YUKON NAVIGATION COMPANY LIMITED 

‘Yukon Territory Magistrate’: Court, O'Connor, Mag., Whi-tehorse, May 21, 1976 
Environmental law'-- Water pollution -- Sentence --’ Oil spill -- Deposit of 

deleterious substance in water frequented by fish -- Twelve hundred and fifty dollar 
fine -- Fisheries Act, R.S.C; 1970, c. F--14, ss. 33(2), 33(5) 

The accused plead guilty to a charge under s. 33(2) of the Fisheries Act after 
several thousand gallons of fuel oil overflowed a tank being filled by its employee and 
entered a nearby creek. 

Held, the appropriate fine under, the circumstances was twelve hundred and fifty 
dollars. While the employee had failed to monitor the filling operation adequately, the 
company did not report the inc~ident-, and the dike surrounding the tank in question was 
inadequate to contain the oil, the offence was not in the most serious category. The 
previous good record of the accused and the remedial action it took as a result of this 
incident justified "a fine substantially less than the maximum provided for by law. 

P. O'Brien, for the Crown. 
T. McBride, for the accused. 

Mr. McBride: . Appearing, Your Worship, as agent. 

O'Connor, Mag.: Are you ‘ready to plead to the charges? 

Mr. McBride: Yes, Your Worship. 

O'Connor, Mag.: Read the charge. 

Mr. McBride: I'm instructed to enter a guilty plea on that, Your Worship. There are 
two other matters, Your Worship, one I understand relating to 
approximately the same time that is not being proceeded with. 

Mr. O'Brien: Th_at's correct. I wonder if we could have all the charges read. It's a 
little bit difficult because there is no particularization on the charges 
on the docket, and one will be withdrawn. However, until we get the 
charges read. 

O'Connor, Mag.: All right. Read the other two then. 

CHARGE READ PLEA GUILTY 
O'Con_nor, l_Vlag.: The third charge. 

CHARGE READ
' 

Mr. O'Brien: ' Perhaps we can check. Hasthere been a plea taken on the first 
' count?
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O'Connor, Mag.: 

Mr. O'Brien; 

O'Connor, Mag.: 

Mr. O'Brien: ‘_ 

Mr. O'Brien: 

O'Connor, Mag.: 

Mr. McBride: 

O'Connor, Mag.:

1 

O'Connor, Mag.: 

Mr. O'Brien: 

FISHERIES POLLUTION REPORTS 

There is a plea of guilty to the first count, plea of guilty to the 
second count, and there has been no plea to the third count. 

I'd ask that the third matter be marked withdrawn. 

The third charge will be withdrawn at the request of the Crown. 

With regard to the matter on April llth, 1976, at approximately 
2:40 p.m., there was a_ report of a tanker travelling up the Two-mile 
Hill apparently spilling fuel from a rear tank. This was witnessed by 
Constable Bill Hensley of the R.C.M.P-. The truck was stopped, the 
driver identified as one Tony Bazilinski, and Corporal Knowles 
apparently arrived on the scene, went to the top of the tank, had the 
driver open the rear compartment, and the fuel was within apparently 
3 1/2 inches of the open dome, approximately 5 ‘inches above .the full 
marker in the tank. The front compartment was then opened for 
comparison and the fuel level was ll inches below the top dome and T 

below the fuel level marker. Approximately 100 gallons was pumped 
off the rear compartment to bring the tank down to the full marker. 
There was a fuel track on Two-mile Hill starting at a point just 
beyond the turn on Industrial Road toward the hill. The trail 
continued upwards beyond the top of the hill. The greatest showing 
of fuel was about the center of the hill. The track was identified as 
having come from the fuel spill from the. truck in question. This fuel 
is apparently very hard on the road surface, and it makes conditions 
on the hill very slippery because of the oil base. It is also a fire 
hazard, which is not severe though it does exist. Those are the facts 
on that particular charge. 

That is on the second count, is that correct? 

Yes, that is the second count. 

Are those facts admitted, Mr. McBride? 

Yes, they are, Your Worship. 

Then on the plea of guilty and the admitted facts there will be a‘ 
conviction on the second count. ' 

On the first charge, Your Worship, the spill wastin Faro. ,I‘m 
informed that in this particular instance the background is that these 
trucks owned by White Pass carry fuel to a pumping station or 

, 

reservoirs. At this particular time a driver identified a_s Mr. Trigg; 
Norman Trigg, of Porter Creek‘, apparently was carrying out this 
action by delivering fuel to these fuel tanks, and-on the date and time 
in questi‘o_n_, he hooked his truck up to a tank which apparently was 
more full than he was aware, and when he unloaded his fuel he did not 
remain near the tank to observe the fuel level rising in the tank. 
There was no watch kept and the fuel was spilled‘-over the top. ‘The? 
situation is that, according. to Regulations, the fuel tanks are

~



BRITISH YUKON NAVIGATION CO. LTD. 57 

O'Connor, Mag.: 

Mr. O'Brien: 

O'Connor, Mag.: 

Mr. McBride: 

supposed to be surrounded by an impermeable dike, so that in_ the 
event that a spill does occur the material that is spilledidoes not leak 
out and damage the environmental balance. This dike, however, 
apparently was not impermeable. The amount of oil spilled within 
the dike ‘rose up to about a. foot on the wall of the dike and the next 
morning was found to be - the dike was found to be empty, the oil 
having permeated through the wall of the dike. into the ground. There 
‘is some dispute with my friend concerning the amount of oil that was 
spilled. The indication that we had is that there was somewhere in 
the neighbourhood of 6,000 gallons spilled. 

Into the dike? 

Into the dike, yes. This spillage was not reported. It was found by an 
R.C.M.P. officer, I'm informed, who apparently noticed the oil sli_ck 
or traces of oil on Van Gorda Creek. ‘He traced these oil traces back 
to this particular dike, and an investigation was made, and at that 
time the source of the spillage was identified. Those are the facts 
which I have on my file-, Your Worship. 
Mr. McBride? 

Your Worship, those facts are substantially admitted. There aretwo 
areas that I would comment on. Firstly‘, I am instructed that the day 
after this incident happened the attenda_nt at the bulk plant where 
the fuel was off—loaded dipped the tanks, and_ in reporting to the 
driver, Mr. Trigg, two days later indicated to him that the ‘spill had 
been in the amount of 3,787 gallons. Now, that's my information, and we are admitting to that. 
With respect to the actions of the driver himself during the off- 
loadi_ng, I am instructed that what. had happened was the intake 
manifolds for two separate tanks were side by side, one for one type 
of petroleum product, and one for another, and the fuel from the 
petroleum product from one of these tanks was pumped into the tank, 
the furnace oil tank, which eventually overflowed for purposes of 
cleaning the tank that had emptied, and this wasn't brought to the 
driver's attention, and when he came and hooked up he wasn't aware 
of the extra oil that had been pumped into the tank that he was 
pumping into, and consequently the overflow resulted.‘ I'm advised 
that there is no means, of checking the level in the tank short of 
taking the top off and dipping or looking in with a flashlight or other means of illumination. There's no gauge that one can check. I'm 

V advised that the normal procedure "with respect to loading intanks is 

O'Connor, Mag.:_ 

Mr. McBride: 

to have - "to know the level in the tank and then fill up to that level. 
There is a requirement that someone should attend though during -- 

My advice is again on the statement of Mr. Trigg, the driver, "My 
next load on September 21st was all stove oil, (7,000 gallons) and I 

pulled into the agency as usual and hooked up to the same manifold as
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O'Connor, Mag.: 

Mr. McBride: 

O'Connor-, Mag-.: 

Mr». O'Brien: 
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before It was dark and raining at the time. 
mounted at the off.-loading area illuminate the stem, the yard area 
and my truck as I unloaded. During the off-loading process (-1 hour) I 

was moving back and forth around my rig monitoring the operation of 
my pump ..." That's the statement of the driver. 
It is hard to understand that if he was being very attentive that they 
could spill 3700 gallons. . 

I'm saying that not to excuse the driver's actions, but -- 

Well, on the plea of guilty and the facts as admitted, there will be a 
conviction on that charge as well. Previous convictions? 

No, there are no previous c.onvic«t’ions that ‘the Crown is alleging, 
Your Worship. However, with regard to sentence I'd ask Your 
Worship to take into considerationthe seriousness of this type of 
offence. with regard to environment in the area. Several studies have 
been made with regard to the effects of this type of deleterious 
material on the environment. With regard to this particular 
substance there is a continuous discharge, and this has been based on 
the experience at Canada Tungsten in 1973. This material, 

_apparently there is no way of stopping it from - there's no-way of 
cleaning it up or stopping it. There is a continuous discharge until 
the amounts are so little left. in the areathat they are no longer 
deposited into the creek beds. 

T 

There's also the situation of the disruption of the spawning population 
of the grayling -and other fish that are down in Van Gord_a Creek, and 
that I think should be taken into consideration when Your Worship 
considers sentence. The flesh of thesefish which are caught by the 
people of Faro and other sportsmen and people passing through the 
area is tainted by this type of material being deposited in the water, 
and a situation similar to this ‘was documented apparently in the 
Haines-Fairbanks pipeline near Dezdeash Lake in 1968, and if the 
experience gained from that documentation is any indication, it 
certainly does have a serious effect on the fish population in the 
area. There's also the question of the reduced recreational potential 
in the area as a result of oil slicksbeing continually deposited, or oil 
slicks continually appearing in the river. The outstanding features of 

— the offence itself I think are the fact that a proper watch wasn't 

O!Conn'or‘, Mag.:. 

kept. The offence wasn't reported, and in fact the dike was not such 
as is required in order to stop this type of ‘problem from occurring. 
The Regulations are such as to impose a duty on people handling this 
type of material, and this duty was breached. certainly in this case in 
several ways, not the least of which is not having a proper dike: to 
contain an oil spill, and cer'tai'nly' there was a breach of duty by not 
reporting this matter. I think Your Worship should perhaps ta_ke ‘those 
factors into consideration. 

Thank you,.Mr. O'Brien.

~ 
The floodlights

~

~



BRITISH YUKON NAVIGATION CO. LTD. I 

— 59 

Mr. O'Brien: 

O'Connor, Mag.: 

Mr. McBride: 

I believe also the sentence in this type of offence has recently been 
changed. It is now a maximum fine of $5,000.00. 
Yes-, I am aware of that. Mr. McBrid_e? 

Well, Your Worship, this offence involves White Pass, one of the 
major companies within the Territory, and I would draw Your 
Worship's attention that this, as my friend ha_s indicated, is the first 
offence under this Act that the Company has been charged with. In 
terms of the amount of oil spill which we admit is in the 
neighbourhood of 3800 gallons - in terms of the total fuel handled by 
that Company it is miniscule. I'm instructed that in 1975' something 
in excess of 43,000,000 gallons was handled by that Company in the 
Yukon Territory. In light of that immense volume of fuel I would 
submit that this is a minor spill. Immediately after the spill occurred 
the company - -..’i_m_mediately after the spill was brought to the 
Company's attention, and the Company can only regret that the 
matter was not reported by the Company itself, there was simply a" 
lack of communication between the people who knew of the spill and 
the people whose duty it is in the Company to report the spill to the 
various environmental agencies, and the Company can do nothing but 
regret that, and as I. say immediately a-f-ter a series of memos were 
sent from the Executive Office in Vancouver to the various officers 
in Whitehorseand in the Yukon Territory specifying the action to be 
taken in the case of spills. I understand that these memos have been 
made available to the employees of the Company, and hopefully the 
non-reporting at least of this incident will not occur aga_in. 

I would submit that it is not - the non-reporting, it was certainly not 
intentional, it was simply a regrettable lack of communication within 
the Company itself. Steps as I say have been taken to hopefully avoid 
that problem in the future. I am instructed that the Company itself 
has had friendly relations with the environmental protection people, 
and that they have in the past and continue to make every effort to 
co-operate with the various agencies. 

With respect to the incident itself, Your Worship, I would submit that 
it's one of employee error. The driver simply did _not have the 
knowledge that he should have had a_dmi‘t'tedl'y, and erred in filling a 
tank that had more fuel in it than he was aware of. I would submit 
that that is a different circumstance than a spill that would occur as 
a result of a management decision to take a certain course of action 
which ra_n a risk of spill, and which the spill then occurred, or the 
deleterious substance managed to get into a waterway. I would 
submit that there is a difference between that sort of case and this 
case, and that should be taken into a_ccount by Your Worship. 

I 

Certainly there's no benefit to the Company by this sort of action. 
They have lost either 6,000 or 3800 gallons, and it's not the sort of 
decision that they would hope would recur, and I think that points out 
the difference-between the two types of cases. The incident i_n my
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submission is a freak accident that is unlikely to occur. The damage 
that has resulted, Your Worship, certainly with respect to the 
potential damage, the gallonage as I would submit not large in terms 
of spills that can occur, Your-.Worship has recently dealt with one 
case that the amount‘ that was involved was somehwere between 
seventy and a hundred and fifty million gallons. I submit that in 
comparison this spill is indeed a minimal one. I have been provided 
with a copy of the report by the environmental protection people, and 
Iwould like to indicate several parts of the report. The report was 
prepared by a W. Robson. He indicates that the amount of oil 
entering the creek to be between 10 and 20 gallons per day. This 
report. was made in October of 1975, Your Worship, some one month 
‘after the spill. "Once‘i_n the creek the oil can be seen in concentra-. 
tions at. only two locations; one near a culvert at a road crossingi,Vand 
two, in a back-water where the creek meets the river. The slick is 
extremely thin, and once the oil is in the Pelly River proper, 
disappears altogether." I would submit that in terms of actual 
potential damage that again indicates that the problem is not of 
great magnitude. My f_riend has indicated the problem of the 
spawning of the grayling, and without wishing to give evidence, Your 
Worship, it's my understanding that grayling spawn in spring, and this. 
incident occurred in the fall. Possibly if the‘ amount is still being 

‘ dispersed into the creek, and wethave no information on that, it may 

O'Connor, Mag.: 

Mr. McBride: 

O'Connor, Mag.: 

Mr. McBride: 

well affect that, but my submission is that the incident occurred in 
the fall, and _there doesn't appear to be any indication that it 
continues to be a problem, but I have no knowledge on that, so I don't 
wish to make a representation to that effect. - 

Again, my friend's comments with respect to the reduced 
recreational potential of the area, I simply don't know whether Van 
Gorda Creek is a recreational area that people fish in, or whether 
sewage from the town of Faro goes through it._ I’ just don't know, and 
I'm not prepared to make any su_bm,i_s’sion with respect to that. 
Can you comment on the dike, Mr. McBride, the suitjability of‘it at 
that time, and whether or not any steps have been taken to rectify 
the situation? 

I am advised, Your Worship, that the comment my friend made with 
respect to the mark up the side of the dike is a seepage problem 
rather than what I had inferred from the comment, and obviously 
Your Worship had, that this dike filled up and seeped out. As I 

‘understand it, what happened was that as the oil spilled out from the 
tank it would immediately seep into the ground, and the oil would 
also seep up the sides of the dike rather than -- 

Fill up. 

Be. contained in the dike for a period of time, and then seep out of it. 
I'm also instructed that the dike itself is some distance from the 
c»r‘ee,k~ in question, and in terms of percentage of fuel, of oil, that"
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O'Connor, Mag.: 

Mr. O'Brien: 

O'Connor, Mag_.: 

Mr. McBride: 

Mr. O'Brien: 

Mr. McBride: 

O'Connor, _Mag.: 

would get to the. creek it. would be some small, or some portion of the 
actual. amount spilled because it would be dispersed into other areas 
of the creek. With specificreference to your question, the environ- 
mental protection people have not requested any action in this 
regard, and none has been taken by the Company with respect to 
changing the dike to make it contain any spills. 

Is that your information, Mr. O'Brien? 

I have no i'nformati_on on that, Your Worship, unfortunately. 

It seems odd that that is one of the complaints that they are making, 
is the inadequacy of the dike. 

Well, ifit is, they haven't conveyed it to the Company. 

There may be a request in future whatever the results of this. 

I have dealt with the facts, Your Worship. If I may have a comment 
‘or two with respect to the principle, and much of what I have said is 
perhaps not relevant to the actual guilt of the Company. However, I 

would submit that theiprime principle which Your Worship should 
consider is one of deterrence, and mu_ch of what I have said is 
relevant with respect to sentence. _I would submit that the fact that 
this is a simple error, that it's simplein error, my submission is an 
indication that the penalty to be considered should be somewhat less 
than if the incident had been an intentional one, and the point I'm 
making is that deterrence is - it's hard to see how deterrence is 
relevant where there is error involved. To err is human, and the 
ability to deter error is in terms of penalty imposed, I think is less 
successful than ‘if the actions had been intentional. I would also like 
Your Worship to consider Mr. Justice Maddison's comments with 
respect to the worst case pri_nciple in the recent Re ina v. C rus 
Anvil where he considered that case, and reduced tie fine gy an 
amount of $500.00, but indicated that he would have reduced it 
substantially more if certain things after the fact had not happened, 
the cont'inu'ing to keep the dike open as I recall. 

In any event, Your Worship, I'd just emphasize with respect to the 
‘aspect of sentence that in fact in my submission rather, this was a 
matter of an employee of the Company whose actions the Company is 
responsible for, and readily admits that responsibility, but in degree 
both in the amount of the spill and the management involvement in 
the incident is minimal. ' 

I will ta_k_e 5 minutes and I will give my judgment, 

AFTER ADJOURNMENT MAY 21st, 1976.
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O'Connor, Mag.: Dealing first of all with the charge. under the Fisheries Act, the 
principle to be considered by the court in determining the appropriate 
-sentence, first of all that; of deterrence to this Company and other 
companies or persons, and also the need to indicate the degree of 
seriousness of the offence that has occurred. The facts disclose here 
that the driver of the truck made a mistake in not ascertaining the 
amount of the substance already in the tank when he commenced to 

T off-“load his truck. Mr. McBride has pointed out that this is an 
understandable human mistake, and I am sure that despite all 
precautions such mistakes will occur from time to time. The 
situation becomes somewhat more serious in light of a number of 
things that occurred thereafter. The driver fai__led to keep a 
sufficient watch on the filling process. Had he done so the spill no 
doubt to a large extent would have been avoided. It is true that this 
is an error, or a fault, committed by the employee of the defendant 
Company. However, the Company must assume responsibility for 
that. The matter was not reported as required. It is not clear from 
the facts which are before me whether or not reporting it would have 
made a difference in preventing environmental damage. This again 
was. -a failure by an employee or employees of the Company-. 
However, again the Company must be held accou'ntable for that. 
‘Finally, there is the matter of the dike which proved to be 
insufficient in order to contain the spill that occurred, and the 
primary -responsiblity for protecting the environment from a spill of 
this sort lies with the Company, and apparently whatever provision 
had been made in" this case was insufficient to prevent some fuel 
from reaching the Van Gorda Creek. The matters that I have 
referred to in my view take this case out of the least serious type of 
violations of the Fiisheries Act to which the lowest range of fines 
would be appropriate. 

On the other hand this is a single incident. The White Pass Company 
carries on .a very large volume of business in the Territory. There is 
no suggestion of any previous problems of a similar nature, and 
indeed there has been no convictions registered against the Company. 
The Company has responded with an obvious concern for what 
happened here, and has taken steps within its interna-l organization to 
try to ensure that this type of driver error, and this type of spill, will 
not recur. The amount that went into the creek itself cannot 
precisely be determined, but I think it is fair to say that it is not a 
massive amount, as was in the case of the Faro tailings spillage last 
year, and in the case of other spills that the courts of the north have 
dealt with_. These factors in my view take this caseout of the more 
serious range of cases that are dealt with under the Fisheries Act. 

Parliament has provided in the Fisheries Act for fines for cofnviction 
under. this section up to the amount of $5,000.00, and the company in" 
this case will be fined in the amount of $1250.00, in default distress. 

With respect to the charge under the Gasoline Handling Ordinance, 
the considerations are different. There will be a fine in the amount 
of $200.00, in default distress.

~
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REGINA v.. NoR_‘rH ARM TRANSPORTATION co; LTD. 

British Columbia Provincial Court, Sarich, Prov. Ct. J., Campbell River, b.c., 
May 4, 1976 

Environmental law —- Water pollution — Per_mitting the deposit of deleterious 
substance in water frequented by fish .- Oil Spill —- Accused's employee overfilling on- 
shore tank from company's barge — Accused denied defence of all due diligence 
because of failure to enforce proper procedures -- Accused convicted - Fisheries Act, 
R.S.C. 1970, c. F-14, s. 33(2), 33(8). 

Environmental law — Water pollution - Permitting the deposit of delet.er‘ious. 
substance in water frequented by fish -— Oil Spill -- Accused's employee accepting tug 
boat as deck cargo —— Tug boat leaked diesel oil into ocean on account of negligent 
conduct of employees —-- Accused denied defence of all due diligence - Accused 
convicted - Fisheries Act, R.S.C.‘ 1970, c. F-14, s. 33(2), 33(8). 

The accused corporation was charged with two counts of permitting the deposit 
of diesel fuel in water frequented by fish, contrary to s. 33(2) of the Fisheries Act. 

Count 1 arose when fuel overflowed from an on-shore tank which was being filled. 
from the company's barge by its employee. __ 

Held, the accused was found guilty, as the defence provided by s. 33(8) was not 
available to it. Even though its officers had trained the employee properly in the 
correct procedures for handling fuel, their failure, through an absence of supervision, 
to ensure compliance with those procedures and to ensure an adequate standard of 
care denied the corporation the defence of "all due diligence". 

Count 2 arose from an incident which occurred after the ‘accused employees 
acc__epted as deck cargo on the same barge a small tug boat which later leaked diesel 
fuel into the ocean. The accident occurred because of. the way in which the tug was 
loaded onto the barge. . 

-

' 

Held, the accused was guilty. Responsibi_l_ity for the tug shifted from its owner 
to the accused once its employees accepted the cargo. Their negligent conduct in 
transporting it in- such a way as to allow the escape of fuel was sufficient to deny the 
accused the "due di_l_igence" defence. - 

R. v. North Arm Transportation Co. Ltd. 
The Queen v. Pierce Fisheries Ltd., [1970] 5 C.C.C. 193; R. v. Churchill Copper 
Corporation Ltd., [1972 15 C.C.C. (2d) 319; H.L. Bolten (Engineering) Co. ‘Ltd. 
v. T.J. Graham and Sons Ltd.»-, [1957] 1 Q.B. 159. 

S. Stirling, for the Crown. 
P.D. Lowry, for the Accused.
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Sarich, _J.:—-The accused company is charged on an information containing two. 
counts laid under Section 33(2) of the Fisheries Act of Canada, alleging that the 
accused company did: 

Count 1 ’ On or about the lst day of March, 1975», at or near Kendrick Inlet, in the 
County of Nanaimo, in the Province of British Columbia, permit the 
deposit- of a deleterious substance, a petroleum product, in water 
frequented by fish, to wit: Kendrick Inlet, and: 

Count 2 On or about the" 2nd day of March, 1975, at or near Gold River, County of 
Nanaimo, Province of British Columbia, permit the deposit of a deleterious 
substance, a petroleum product, in water containing fish, to wit: Matchlee 
Bay. 

On this information, the accused company pleaded not guilty to both counts and 
the trial was held on the date set out above, . 

The facts established in evidence before me relating to Count No. 1 are as 
‘ 

follows: ’ 

Late in the evening of February _28th, 1975 (about 10:00 P.M.. to 11:00 P.M.) the 
tug the North Arm Prowler towing the fuel barge the North Arm Express arrived _at 
Stoltz's logging camp in Kendrick Inlet on the West Coast of Vancouver Island.’ At the 
time, both the tug and the barge were owned and being operated by the Defendant 
company in its business of delivering petroleum products to logging camps and other 
small communities along the Coast of British Columbia. The barge was secured to the 
wharf at Stoltz's camp and the Defendant company's barge-man, one Jeffery P.J. 
Watt, set about the business of delivering diesel fuel into the tanks of a tank farm set 
on a hill about one-quarter of a mile from the wharf. At all material times Watt was 
the employee of the Defendant company, having been hired in July, 1971! and working 
for the company continuously until he left its employ in July of 1975. 

After assuring that the barge was secure to the wharf, Watt took the hoses from 
off the barge and hooked these up to the appropriate "risers" or pipe connect_ions on 
the wharf that led to Stoltz's tank farm. After this’, he walked up to the tank farm 
which was situated on a sand and gravel hill, about 1/14 miles from the wharf, about 
300 to 500 feet above tide water and about 300 feet distant from the beach. 

At the tank farm Watt looked in all . the tanks -- he believes six - and 
determined that two of them which held diesel fuel were "bone dry", and that all the 
others were sufficiently full. In coming to this determination, he climbed a ladder to 
the top of each tank, opened a manhole on the top and shone a flashlight down into the 
tanks. The night was dark - I believe it to have been raining at the time» and there was 
no ar‘ti’ficial light in the area except Watt's flashlight. 

Watt also checked another large tank near the camp itself and some considerable ' 

distance from the‘ tank farm, and determined that it also required filling. 
A 

At this stage Watt shut all valves except those leading into the two tanks in the 
tank farm which he intended to fill, and he opened the valves leading into these two 
tanks. After this he walked back down the pipeline to the wharf, making a- visual

~
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inspection as he went. He then went onto the barge, checked all valves to ensure that 
he would be drawing the proper fuel and took and recorded the meter readings. 
Following this, he went back up the pipeline to the tank farm to double check the 
valves, then came back to the barge and started pumping. 

After he started the pumps working on the barge, Watt went up the pipeline_ 
again to check all connections for leaks and climbed up each of the two tanks and 
looked_ in to satisfy himself that diesel fuel was entering each tank. Watt kept the 
pumps operating for from one to two hours, during the course of which time he made 
about fives checks of the pipeline and tanks. » 

During his last check, he got about half-way to the tanks from the barge and 
noticed that one of the tanks was overflowing. Oil was cascading down the sides of 
the tank from openings at the top of the tank. He ran back, shut the valves at the 
"risers" and then shut off the pumps on the barge. 

Watt went immediately to the tank farm to check the effects of the spill. The 
tank farm sits on a sand and gravel hill, one side of which runs steeply down to a dirt 
road near the water's edge. Watt states that the sides of the tank‘ were coated with 
diesel oil; there was a coating of oil and slime on the surface sand and gravel around 
the tanks, but that he saw no pools of oil or any oil "running in a river" down the hill. 
He also states he checked with his flashlight around the base of the hill, the road and 
the beach but saw nothing significanyt. Accordingly he went back and fil_led the third 
tank. near the camp and then shut all the delivery system down, disconnected and 
stowed his hoses back on the barge and prepared his delivery invoice and bill for the 
camp operator. He did not report the spill from the tank overflow because he 
computed it roughly to be only 200 gallons at the maximum and he was satisfied it was 
all soaked up by the sand a_nd gravel of the hill upon which the tank farm stood. He did 
not think the spill was of such significance that it should be reported. 

It is interesting to note that Watt did not sound the tanks before he began 
pumping to determine the precise amount of fuel in them when he looked in with his 
flashlight. Watt also stated that when he first checked out the tanks, he thought 
them to be of 5,000-gallon capacity, but they were in fact only of .3,000-gallon 
capacity. On his barge at the time, Watt had a book listing these same tanks and 
showing their precise capacity as well as other pertinent information having to dovwith 
valve locations and filling procedures, but he did not refer to it. He. was content he 
recalled from memory all the informationhe required. He made an interesting 
comment in his evidence, saying: "If I had known at the beginning they were 3,000- 
gallons tanks, I would not have overflowed them." Also, there were three other 
employees of the company on board the tug at the time, but no one was ever 
‘positioned on top of the tanks to keep watch, nor did the master of the tug supervise 
the discharge of fuel by Watt. 

The next day, March lst, 1975, Fisheries Officer Slater arrived in that area 
aboard a Fisheries Patrol Vessel about 0920 hours. He found a large oil slick extending 
from and covering about one-half the bay at the northern end of Kendrick Inlet, 
through Princesa Channel and extending about one-half way’ across Tahsis Inlet i_n an 
easterly direction. This officer could not see -any oil around the wharf or foreshore 
installations at_Stoltz‘s camp on this first visit, and he could not see any clear 
indication where the oil came from. He took samples of the oil and water and these
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revealed fromlanalysis that the oil on the water was a petroleum product of the 
intermediate range such as diesel fuel. 

This officer and another Fisheries Officer came back to the area on March 3rd, 
1975, to investigate the source of the oil spill. They found only two oil storage 
installations in the whole of Kendrick_ Inlet. One was the complex at Stoltz-'s camp, 
and the other was one large tank on a float at Plumper Harbour. 

An inspection of the tank at Plumper Harbour showed no evidence of a spill, no 
oil between the logs of the float or the logs in the booming grounds and no evidence in 
the surrounding area. . 

At Stolt2's camp, however, the two men walked up the sand and gravel hill from 
the shore to the tank farm and found the ground surrounding the tank farm saturated 
with oil. While there was only an oily film on the undisturbed surface, a depression 
made in the surface with the heel of a boot collected a small pool of oil. The officers 
also saw a draw in the hill leading to the water's'edge down which some oil was still 
run_ning in spots and which showed evidence of having contained oil on some previous 

‘ occasion. They followed this draw to the beach and saw it to be still weeping oil and 
that there was a connection between the oil from this draw and the large oil slick in 
Kendrick Inlet. ' 

Although there was a possibility that the oil on the water of Kendrick Inlet came 
from some other source and as a result of some other spill, such a possi,bi;l_ity was so 
remote that I have discarded it. I find as a fact that the oil slick on thevwaters of 
Kendrick Inlet described by Officer Slater came from the tanks in the tank farm at 
Stoltz's camp on .the late night of February 28th 1975, or the early morning of March 
lst, 1975. I find further that the oil spill into the said waters was the direct result of 
the overflow of the tanks during the filling operation being conducted at that place on 
that night. by Watt on behalf of the accused company. 

There is‘ an admission by Counsel for the accused company that petroleum‘ 
products of the. intermediate range in water frequented by fish are deleterious to such 
fish. And I have the evidence of the Fisheries Officer, and I find as a fact that the 
water of Kendrick Inlet, Princesa Channel, Tahsis Inlet and Matchlee Bay are 
frequented by many varieties of fish_. I‘ f-ind also that these waters are within the 

’ fishing zones _of Canada. 

Evidence given on behalf of the accused company established and I find that the 
accused company was careful in its tra_'i_n‘_ing of Watt for his occupation as a bargeman. 
In accordance with the basic provisions of Part III of the Oil Pollution Prevention 
Regulations passed pursuant to the Canada Shipping Act, Watt was instructed in detail 
on the proper and safe methods of" loading’ petroleum fuel onto the barge and 
discharging such fuel from it. He was also shown the details and idiosyncracies of 
each port of discharge by an experienced bargeman before he took on the operation of 
discharging petroleum fuel at such port himself. In addition, he had on board the barge 
detailed information about the tank capacities, and the pipe -and valve connections of 
each such port of discharge. ‘ 

In "the course of such training, Watt was instructed by responsible officers of the 
accused company that before he undertook the filling of any tank with petroleum

~
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products, he was to sound the tank with a metal tape weighted on the end, provided to 
him for such purpose, so as to establish with certainty the quantity of fuel in the tank 
before he commenced the filling operations. Watt was also directed to ensure that the 
deckhand from the tug remained at all times on top of the tank being filled, and that 
there be communications between them whether visual, vocal or by "w'alkie-talkie_" 
radio so that Watt would be alerted when the filling of the tank was nearing the tank's 
capacity. a

' 

- The manager of" the accused company testified that Watt was instructed not to . 

vary from any of the above safety procedures at any time. I accept this testimomy as 
I do the testimony that the company maintains its vessels and ancillary equipment in 
good repair and that it has an excellent record for transporting petroleum products 
throughout the Coast of British Columbia without any previous spills. But there was 
no evidence before me from any source that as a gbargeman in the delivery of 
petroleum products to isolated con‘1mu‘nities, the discharge procedures actually fol- 
lowed by Watt were supervised. by any person or checked in any way. 

The pertinent provisions of the -Fisheries Act as amended are as follows: 

33(2) Subject to Subsection (4), no person shall deposit or permit the 
deposit of deleterious substance of any type in water frequented by fish or 
in any place under any conditions where such deleterious substance or any 
other deleterious substance that results from the. deposit of’ such de- 
leterioussubstance may enter any such water. ~ 

(8) In a prose.cutio_n for an offence under this section or Section 33.4, it is 
sufficient proof of the offence to establish that it was commit_ted by an 
employee or agent of the accused whether or not the employee or agent is 
identified or has been prosecuted for the offence, "unless the accused 
establishes that the offence was committed without his Eowledge or 
consent and that he exercised a_ll due diligence to prevent its commission. 
(My emphasis). ’ C ‘ 

For the purpose of these proceedings, subsection (4) is not material. 

lam satisfied that the offence set out in Section 33(2) of the Fisheries Act is one 
of strict liability. In reaching this conclusion I read with care the judgment of Ritchie 
J. in The Queen v. Pierce Fisheries Ltd., [1970] 5 C.C.C. 193 (S.C.C.) and the 
judgment of Bull SLA. in R. v. The Vessel "Aran" (1973), 4 C.C.C. (2d) 179 (B.C.C.A.). 
While both. of these cases dealt with d_i_fferent legislation, the wording of the 
legislative provisions is so similar as to make the decisions directly applicable. Iam 
fortified in this conclusion by the decision of my brother judge, Arkell Prov.- J. in R. v. 
Churchill Copper Corporation Ltd. (1972), 5 C.C.C. (2d) 319. But in both the Pierce 
Fisheries case and the "Aran" case, the legislation under consideration did notcontain ' 

any provisions‘ similar to the provisions of Section 33(8) of Fisheries Act, and it 
appears that this subsection was not argued or considered in the Churchill Copper 
case. 

i

- 

Bearing in mind the nature and purpose of the legislation and that section 33(2) 
creates an offence of strict liabil_ity, it is one thing when the act or acts complained of 
are committed by an individual in his own capacity and an entirely different thing
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when the act or acts are committed by an employee or agent of an employer. It 
' 

becomes more complicated still when the actual perpetrator is an employee or agent 
of a company, such as the accused. 

If the offence created by Section 33(2) were not an offence of strict liability, 
that is, if the principle of respondent alperior did not apply, and if mens rea were a 
constiltutent element’ required to be proven by the prosecution - conviction could be 
virtually impossible in cases of employer-employee relationship. But by the same 
token, if there is no amelioration of the rule of strict liability, then persons who are 

» innocent of any wrong doing would be convicted. It must have been with this problem 
in m_ind that Parliament enacted the provisions of subsection (8) of Section 33. The 
proviso in that subsection permits an employer to escape. conviction if he 
"...establishes that the offence was committed without his knowledge or consent and 
that he ‘exercised all due diligence to prevent its commission". This proviso recognizes 
the separateness of entity as between an employer and his employee, and that if an 
employer can meet the terms set out therein, he should not be held criminally liable 
for the acts or omissions of his employee, 

But where. a company, such as is the accused, is the employer it is difficult in 
_ many cases to determ_ine which officer or director of the company represents the mind 
or will of the company such that his gui_lt constitutes guilt of the company, and which 
is only an employee or agent having a distinct entity from that of the company. In this 
regard, a quotation often referred to is contained in the judgment of Denning L3. in 
ALL. Bolten (Engineering) Co. Ltd. v-. T.-J. Graham & Sons Ltd., 19.57 l Q.B. 159 at _p. 
172: 

A company may in many ways be likened to a human body. It has a brain 
and nerve centre which controls what it does. It also has hands which hold 
the tools and act in accordance with directions from the centre. Some of 
the people in the company are mere servants and agents who are nothing 
more than hands to do the work and cannot be said to represent the mind or 
will. Others are directors or managers who represent the directing mind 
and will of the company, and control’ what it does. The state of mind of 
these managers is the state of mind of the company and is treated by the 
law as such. 

In my opinion one could readily determine the identity of the managers spoken of 
by Denning, L.J. by reference to the Articles of Association and Memorandum of the 
company and any valid delegation of the authority granted to any officer, director‘ or 
manager by the Articles of Association and Memorandum of‘ the company. 

Nevertheless, I am satisfied that on the date of the spill of the diesel fuel and its 
entry into the waters of Kendrick Inlet, Watt was an employee of the accused company 
and not a director or manager of the company such that his acts became the acts of 
the company. Counsel for the Crown argued that since the offence was one of strict 
liability, all the Crown would have to prove were the acts constituting the offence and 
that Watt was an employee acting in the course and scope of his employment. I cannot 
accept this argument, for to do so would deny to the accused the possible defence set 
out in subsection (8) of Section 33.

~

~

~
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But in order to succeed under the provisions of that subsection, the accused must 
establish not only that it did not know that the offence had been committed and did 
not consent to its commission, but also that it exercised all due diligence to prevent 
its commission. And both of the. requirements resting on the accused to establishits 
defence are matters of fact to be determined from the evidence. 

In regard to the first requirement, I am satisfied‘ that the accused company did 
notknow a spill had occurred until well. after the occurrence. And not knowing of the 
spill, it could hardly have consented to it. But the matter of the exercise of all due 
diligence to prevent the spill is another matter. ‘

- 

The burden of_ "due diligence" placed on the accused company and any other 
transporter of petroleum products on and about the coastal waters of Canada must be 
commensurate with the seriousness of the. injury which could be caused by the lack of 
such diligence. And it must surely now be evident to everyone who reads a newspaper 
that a spill of petroleum products on coastal ‘waters, ‘depending on the size of the spill, 
can cause immense injury and damage. -

. 

In this case, I find that the accused company had adequately trained the 
bargeman Watt. and had set out a pattern of procedure to the standards required by the 
0i_l Pollution Prevention Regulations. The accused company had also imposed 
requirements ofi Watt that, if met by him, would have maintained a high standard of 
care in the conduct of the business of the accused company. But due diligence as 
contemplated by Section 33(8) of the Fisheries Act requires more than the devising of 
proper and safe systems of carrying petroleum products in vessels on the coastal 
waters of Canada, and the loading of such products aboard and discharging such 
products from such vessels. That somethingmore is the enforcement of adherence to 

’ a proper and safe system as far as it ispracticable to do. so. 

Here, the accused compa_ny's operation consisted of a tug and a barge towed by 
that tug. The tug had a normal compliment of three, the master, deckhand and one 
other in addition to the bargeman who had some duties aboard the. tug. But the 
b.argeman's duties were mainly to operate the equipment of the fuel barge once it was 
secured to a wharf at the port of discharge. I do not understand why the master of the 
tug was not given the duty of supervising the discharge of fuel -from the barge, or why 
he did not assume that duty or responsibility. It appears that the sole purpose for his 
being there was to effect delivery of diesel fuel to the tank farm at Stoltz's camp, so 
the added duty of supervision could surely have been included within the scope of his 
employment with the accused company. But if the master of the tug could not for 
some reason have performed this supervisory function, then someone else aboard that 
tug should have been affixed with this responsibility. "There was no evidence before 
me of any supervision of Watt to ensure that he performed according to the standard 
of care required of him by the accused company. If the accused company makes less 
than a perfunctory effort, as in this case, to enforce the standards of performance of 
its bargemen, can it realistically expect a better performance than it received from 
Watt on this occasion?

I 

Accordingly, I find that the accused company has not established that it 

exercised all due diligence to prevent the commission of the offence a_nd I f_ind the 
accused company guilty as charged on Count No. l.

‘
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As to Count No. 2, the facts established in evidence are as follows: 

After the loading of the oil tanks from the barge at Stoltz's camp, the tug 
took the barge under tow, andheaded out of Tahsis Inlet into and easterly 
along Muchalat Inlet to its head at Matchlee Bay. Enroute, the tug and 
barge stopped at a logging camp and loaded a small steel tug or boom boat 
aboard the deck -of the barge, After loading this boom boat aboard the 
deck of the barge, the tug apparently experienced some mechanical

~ 

problems, so it towed the barge to Matchlee Bay, anchored it there and left 
it unattended until a tug could arrive and take it in ‘tow. Meanwhile, the 
tug headed for Vancouver for repairs. 

A 
On the deck of the barge, the boom, boat was lying on a small raft of logs secured 

together as a bed for the boat. - It was lying with a considerable li_st to its port side. 
There was diesel fuel -inside the bullworks on the port side and this diesel fuel was 
escaping through a scupper onto the deck of the barge along which it ran into the 
waters of Matchlee Bay. Apparently the list of the boom boat caused diesel fuel to 
run from the starboard fuel tank into the port fuel tank and caused this tank to 
overflow into the bullworks. 

A Evidence before me established that the logger who owned the boom boat had it 
resting on the log raft, had ‘used his ownmachinery to push the raft and boom boat up 
the ramp of the accused company's barge, and that the accused company's employees 
did nothing more than receive the raft bearing the boom boat aboard the barge. 

Counsel for the accused argued that the employees of the accused had nothing to 
do with the escaping of the diesel fuel from the boom boat into the water. He argued 
that the fault was that of the logger and not the accused. 

I cannot accept this argument. Once that cargo was loaded aboard the barge its 
‘movement on the waters off the coast of British Columbia became the sole 
responsibili'ty of the accused company. It was the responsibility of the master of the 
tug to see that the cargo was secured in such a way that it did not permit the 
discharge of diesel fuel into the waters along which it was to be transported. If the 
cargo could not be so secured, it should not have been taken aboard the barge. I find 
this episode of the accused company's business to have been conducted very carelessly

~ 

indeed and certainly not with due diligence to prevent the spill of the diesel fuel into
' 

the waters of Matchlee Bay. Accordingly, on this count also, I find the company guilty 
as charged.

' 

I request that both. Counsel arrange fora date with the Court Clerk for the 
matter of sentencing. A

~
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NORTH ARM TRANSPORTATION co..Lm. v. REGINA 

British Columbia County Court, Stewart, Co. Ct.J., Nanaimo, B.C., Julyj14, 1977 
and May 30,1979 (New Trial) 

Environmental law -- Water pollution -- Oil spill -- Permitting the deposit of a 
deleterious substance in water frequented by fish -- Crown alleging deposit in water 
‘when charge should have been for depositing in a place where deleterious substance 

A may enter water -- Crown al_leginglpermit_ti_ng deposit on a day when accused could 
not have had knowledge of it -— Appeal allowed on both counts -- Fisheries Act, 
R.S.C. 1970, ‘c. F-14, s. 33(2). ' 

The accused appealed from. its conviction on two charges of permittin the 
deposit of a. deleterious substance in water frequented by fish, contrary to s. 33 2) of 
the Fisheries Act. — 

The appeals on both counts were allowed when the appeal was first heard on July 
14, 1977. The Crown then appealed the decision in August, 1977. Before the appeal 
could be heard Supreme Court of Canada delivered judgment in the case of R. v. Sault 
Ste Marie. In view of the direct bearing of this case a consent order was made_ 
October 5, 1.978 by the British Columbia Court of Appeal allowing the Crowns appeal 
and directing a new trial. The same County Court judge heard .the new trial and 
rendered judgment May 30, 1979. '

» 

Held, on retrial, the ‘Crown's’ appeal on the first count was allowed. The 
defendant could not establish that it exercised all due diligence to prevent the spillage 
of oil when fining the oil taink-s as required by subsection 33(8). The employee. was 
negi_igent and the "paper order" issued by the defendent was not sufficient to raise the 
defence of due diligence. -

~ 

Held, on retrial, the c'rown's appeal on the second count was dismissed. The 
consequences of a small spillage of fuel from the small boat carried on deck of the 
barge were relatively m_ino_r. 

A 

The defendant took reasonable care in the 
circumstances. ' 

D.R,. Kier, for the Crown, at new trial 
S.D. Stirling, for the Crown, at first trial 
P.D. Lowry, for the Accused, Appellant 

Stewart, C.Cv.J.:(-May 30 1979)--The incidents involved in this appeal occurred in 
March of 1975, and in each the same petroleum barge of the appellant was involved. 
An information was filed containing two counts of pollution contrary to the provisions 
of the Fisheries Act. The appellant was convicted on both counts by Sarich, Provincial 
Court Judge. An appeal was launched which, in due course, was heard by me and 
allowed on each count. My reasons for judgment (July 11+, 1977), which follow, tell 
most of the story to that point. ‘

» 

(July 11%, 1977)-The regrettable delay in the delivery of these reaso_ns is in 
accord with the general pace of these proceedings from their inception. The two 
offences, convictions for which are now under appeal, were alleged to have occurred



72. FISHERIES POLLUTION REPORTS 

on the 1st and 2nd days of March, 1975. The information covering: the same was sworn

~ 
on the 28th of November, 1975. The hearing took place on the 43th of May, 1976, and ' 

judgment was delivered in the Provincial Court on the 16th of June, 1976. The appeal 
was heard by me on the 24th of ‘March, 1977. 

Count 2 was incorrectly described in the Notice of Appeal and counsel for the 
appellant applied to amend. As reference will be m_ade to both counts I set them out 
as they appear in the information; 

Count 1: On or about the 1st day of March, 1975, at or near Kendrick 
' 

‘Inlet, in the County of Nanaimo in the Province of British 
Columbia, permit the deposit of a deleterious substance, a 
petroleum product, in water frequented by fish, to wit: 
KENDRICK INLET. «

. 

Count‘ 2: On or about the 2nd day of March 1975, a_t or near Gold River, 
County of Nanaimo, Province of British Columbia, permit the - 
deposit of a deleterious substance, a petroleum product, in 
water containing fish, to wit: MATCHLEE BAY. ‘ 

In the Notice of Appeal in describing Count 2 the following words were added: 
"in contravention of Section 5 of the 'Oil Pollution Prevention Regulations’ 
and did thereby commit an offence contrary to Section 33(2) of the 
'Fisheries Act of Canada’, Revised Statutes of Canada, Chapter F-14 and 
A_m_endmentsv thereto." -

‘ 

Counsel for the Crown objected to the amendment and also submitted that the 
Notice of Appeal as to Count 2 was defective because of lack of certainty in 
describing the conviction and hence there was no jurisdiction in the Court. I reserved 
and proceeded with the hearing. I now refuse the application to amend but I have 
concluded that the words added to Count 2 in the Notice of Appeal are mere 
surplusage. In all the circumstances there can be no doubt as to the id‘en_ti_fication of 
the conviction appealed from and reasonable identification is the si_mple issue. 
Accordingly, this Court had jurisdiction to hear this appeal, the Notice of Appeal not 
being defective as alleged by the Crown. ‘ 

All the evidence received at the trial in the Provincial Court was introduced 
through the transcript. Other evidence was also introduced in the form of some 
further testimony from one of the witnesses who gave evidence at the trial in the 
Provincial Court, some admissions of fact, and letters from two corporations engaged 
in the same sort of business as the appellant as to certain practices" in the industry 
relevant‘ to the issues in this appeal. 

_The appellant at relevant times operated a fleet of tugs and barges delivering 
petroleum products to coastal points in "British Columbia and also moving machinery 
and equipent as required. As an indication of its volume of work it carried twenty-six 
million gallons of fuel from oil refineri_e_s to customers in the year 1975. Included in 
its fleet of barges wjas the fuel barge "North Arm Express".-

~

~
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This barge, under tow by one of the company's tugs, arrived at a camp in 
Kendrick Inlet, on the west coast of Vancouver Island, some time between ten and 
eleven o'clock in the evening on the lst of March, 1975. The purpose of this visit was 
to deliver diesel fuel to tanks installed on shore for storage purposes. It was late, 
dark, and it seems that it was raining, although this is not too clear. 

The barge man whose duty it was to carry out the unloading operation, with some 
assistance, hooked up his hoses to the pipes leading to the tanks. The tanks were 
located up an incline from the water-, perhaps three to four hundred feet above the 
water. The incline seems to have been steep but still it was possible to walk straight 
up to the tanks and it is hard to determine from the evidence just how far the tanks 
actually were from the nearest water, but they must have been several hundred feet. 
The barge man proceeded up the hill on foot, equipped with a flashlight, to inspect the 
tanks of which there were approximately eight, six of which were for diesel oil. He 
looked in the tanks with his flashlight and ascertained to his satisfaction that one was 
half full and two were bone dry. He made no attempt to use a- dipstick or to otherwise 
check to see whether the ones which appeared dry were in fact dry. He also from his 
visual inspection estimated that the two tanks which-he had concluded were dry had a 
capacity of 5,000 gallons each. Having satisfied himself of the fuel ‘requirements, he 
returned to his barge and commenced the pumping operation which was to take a 
matter of hours to complete. The barge man said he made checks every twenty 
minutes or half an hour to see that everything was alright. On the last of these 
inspection trips up the hill after an hour or two ‘of pumping he observed from a 
considerable dist_ance from the tanks that one was overflowing. There was some 
lighting available from a spotlight on the tug or thebarge which enabled him to see 
the overflow before he actually arrived at the tank. He hastily closed down the 
operation. He checked the area physically to find out whether any of the fuel had run 
down_to the water. As a result of this inspection and some calculations he made from 
his metre figures and from the size of the tanks which he now realized had only a 
capacity of 3,000 gallons, he satisfied himself that no oil had reached the water. He 
completed his delivery and that was the end of the matter, or so he must have thought. 

However, the following morning a Fisheries‘ officer discovered an oil slick in the 
general area and there is no doubt whatever that the source of this slick was the 
overflow from the delivery of the previous night. The foregoing facts are relevant to 
Count 1. - ’ 

The relevant sections of the Fisheries Act are as follows: 

33(2) Subject subsection (4), no person shall deposit or permit the deposit 
of a deleterious substance of any type in water frequented by fish or in any 
place under any conditions where such deleterious substance or any other 
deleterious substance that results from the deposit of such deleterious 
substance may enter any such water. 
(8) In a prosecution for an offence wider this section or section 33.4, it is 
sufficient proof of the offence to establish that it was committed by an 

. employee or agent of the accused whether or not the employee or agent is 
identified or has been prosecuted for the offence, unless the accused 
establishes that the offence was committed without his knowledge or 
consent and that he exercised all due diligence to prevent its commission.
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In my opinion Section 33(2) creates four different offences: 
l. The deposit of a deleterious substance in water frequented by fish_. 

2. The deposit of such substance in any place where such deleterious substance or 
any other deleterious substance resulting from such deposit may enter any such 

3. Permitting the deposit of a deleterious substance in water as aforesaid.
/ 

4. Permitting the deposit of a deleterious substan_ce in any place as aforesaid. 

It is in my opinion incumbent upon the Crown to lay the proper charge in the 
circumstances. And here I think it has failed to do so. It seems to me that the proper 
charge here would have been the permitting of a deposit of a deleterious substance in 
a place from which such substance or any other deleterious substance resulting may 
enter water frequentedby fish. ‘The Crown has failed to prove the deposit of the’ 
deleterious substance. in question in water. It is quite true that the escape of such 
deleterious substance into water frequented by fish has been clearly established, but 
this is not the charge. Counsel for the Crown took the position that in such a situation 
as this the Crown .has a choice of either charging a deposit in water or a deposit in a 
place from which the substance might reach the water, but I reject that argument. 
The charge must fit the circumstances and here it does not and accordingly the appeal 
-as to Count 1 should be allowed. There is no need then to specify and comment on the 
obvious and aggravated acts of negligence of the bargernan leading to the spill, nor on 
the effect of subsection (8) of Section 33.

l 

_ 

The circumstances giving rise to Count 2 involve the same barge. Prior to the 
delivery in Kendrick Inlet the barge had picked up as a deck load a small. steel tug. It 
had been moved on tothe deck of the barge by its owner in a cradle of some sort. It ~ 

lay on the deck in that manner during 3 separate deliveries of oil, including the one 
above described and a subsequent one at Matchlee Bay. After the last delivery the tug 
towing the barge had trouble and was forced to return to Matchlee Bay where the 
barge was secured and left’ unattended to be picked up by another tug later. There was 
an interval of 21+ hours from the time of loading the small vessel until the barge on 
which it rested was secured at Matchlee Bay. It is impossible on the evidence to fix 
the precise time the barge was left at that point-. 

On the 3rd of March, 1975, the Fisheries officer to whom I have referred 
discovered the barge unattended at Matchlee Bay. This was at dusk but he noticed oil 
in the water about the barge and upon investigating found oil spilled on the deck of the 
small vessel, signs of oil on the cradle or platform on which the small vessel rested,_ 
and further signs of oil on the deck of the barge from where some had clearly escaped 
to the water. 

l

» 

At 2.30 the following morning the appellant's tug dispatched to pick up the barge 
arrived. As far as I can gather from the evidence, which is not very clear on the point, 
the Fisheries officer was there at the time. In any event the master of this tug, an 
employee of the appellant at the time, testified that the Fisheries officer was present. 
He also said that he noted the small vessel which he said was laying on its port side. It 
was leaking oil according to this witness, coming out of a vent which he assumed was

~
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for a fuel tank. He took steps immediately to prevent further escape of oil into the 
water. This is the first time that the appellant can be said to have had any knowledge 
of the presence of oil in or about the small vessel and from the time of acquiring that 
knowledge no further deposit of oil into the water was permitted,- 

There is no acceptable evidence to_ show the type of fuel used by the small 
vessel, or the number, type, location or size of the tank or tanks, or the quantity of 
fuel that had been contained at the time of loading. All that has really been 
established to my satisfaction is that at some time in excess of 24 hours after the 
small vessel had been loaded aboard the barge the signs of an oil escape from the small 
vessel into the water were observed. This was at dusk on the 3rd of March and I note 
that the date of the offence allegedgin the inf__ormat'ion is the 2nd of March 1975. I 

cannot determine the time when oil first leakedfrom the small vessel, and accordingly 
Icannot say that the appellant or anyone in its employ had knowledge of the situation ‘ 

until 2.30 a.m. on the ll-th of March 1975. As I read the authorities, knowledge of a 
situation or an event is essential before one can be said to permit the situation to. 
continue or the event to occur. There simply is insufficient information on a number 
of important matters to enable me to conclude that the only reasonable interpretation 
of_ the evidence involves guilt. Count 2 has not been proved. The appeal is allowed. 

May 30, 1979, judgment contin_ued—-The Crown appealed my decision .in August, A 

1977. Before the appeal could be heard the Supreme Court‘ of Canada delivered 
judgment in the case of Regina v. City of Sault Ste. Marie 21 N.R. 295 and this 
decision left no doubt that. the Crown's appeal was well-founded. It is therefore not 
surprising that when the matter came before our Cou_rt of Appeal, a consent order was 
made “allowing the appeal and directing a new trial. By such order the counts in the 
information were amended to read as follows: 

1. 
' On or about the 1st day of March 1975, at or near Kendrick Inlet, in the 

County of .Nanaimo, in the Province of" British Columbia, deposit a 
deleterious substance, a petroleum product, in a place, under conditions 
where such deleterious substance may enter water frequented by fish, to 

’ wit: KENDRICK INLET. 
2. On or about the 2nd day of March 1975, at or near Gold River, County of 

Nanaimo, Province of British Columbia, deposit a deleterious substance, a 
- petroleum product, in water frequented by fish, to wit: MATCI-{LEE BAY. 

Counsel agreed that I should conduct the new trial, the evidence. to be that 
contained in the appeal book prepared for the Court of Appeal which included a 
transcript of the proceedings at the first trial de novo which in turn included a 
transcript of the proceedings of the Provincial Court hearing and the subsequently 
agreed statement of facts. It is now necessary to consider count 1 in the light of 
s.33(8) of‘ the Fisheries Act-,. The Crown has succeeded in establi_sh_ing that it was an 
employee of the appellant, namely, the bargetender, Mr. Watt, who committed the 
offence of pollution contrary to s.33(2) so as I see it‘ the accused is guilty unless it 
establishes that the offence was committed without its knowledge or consent and that 
it exercised all due diligence to prevent its commission as provided in ss(8). I don't 
think it can be argued that knowledge of the employee was knowledge of the appellant 
so the issue is narrowed as to whether the appellant has established that due diligence 
was exercised to prevent the commission of this offence.
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It becomes necessary therefore to elaborate -somewhat on the facts to ascertain 
just what the appellant did to prevent such an incident occurring. 

The appellant Company has much experience in the moving of liquid petroleum 
products by barge in the. coastal waters of B.C. Iam satisfied that it fully appreciates 
the importance of avoiding any spillage. A barge such ‘as the one involved here 
requires a crew of one and while he is not engaged on the barge, accommodation is 
provided for him in the towing vessel. While the bargeman may assist in some non- 
technical duties on the tug, his real assignment is to load and unload the barge as 
required. These are operations which may take some hours. . Subject to a qualification 
which I will mention in a moment, the tug crew has no duties whatsoever with respect 
to the barge apart from tak_ing it to its various destinations and securing it. The 
qua_lifica—tion I referred to is that there seems to be some kind of an understanding, and 
on the ev”idence_I can describe it in no other way, that the deckhand should be 
available to the bargeman in the moving and connecting of hoses and to attend at the 
tanks during the unloading pumping operation to watch for and report to the bargeman 
any difficulty arising there. There is no evidence that the Master of the tug is 
instructed that the deckhand or another member of his crew must be a look-out for the 
bargeman during unloading operations. 

While the bargeman was negligent in a number of respects there is no doubt 
that this spillage would have been prevented had a man been present on the tank as 
required by‘ the appellant's instructions to its bargemen. Mr. Watt thought he was 
clever enough to handle the unloading himself and was reluctant to call on the 
deckhand because it was a dark and rainy night, which I think in itself would be an 
added reason to have a look-out, even without instructions. This simple and 
unsophisticated requirement of having a relatively untrained person as a look-out was 
all that was required to prevent this incident. There can be no assurance against 
human failure or disobedience but the evidence does not satisfy me that the appellant 
issued more than a "paper order" that two men be engaged in this operation. I accept 
the proposition that the tug Master cannot have any responsibility for the unloading 
operations but such officer could most certainly be responsible to assign the, deckhand 
or someone else to assist the bargeman. In cases where the barge is to be left and the 
tug dispatched on other duty, it would be simple, it seems to me, to arrange with the 
customer that a look-out must be provided before delivery could be effected. If that 
is impractical or impossible then obviously the unloading operation must wait until a 
look-out is produced from some source. I am prepared to accept as a fact that the 
appellant trained its bargemen sufficiently, that it chose a suitable candidate for the 

, 
job from a point of view of possessing sufficient intelligence, but the appellant has 
failed to satisfy me that it took sufficient steps to make reasonably sure that two 
persons would be on the job during unloading operations. It did not exercise due 
diligence to prevent this offence occurring and its conviction on countl must be 
upheld. - 

Tuming now to count 2, I emphasize once again that those involved in the 
carriage or delivery of liquid petroleum products are fixed with a heavy responsibility 
to prevent pollution. And the reason is, of course, the possible disastrous consequence 
of any significant spillage into water frequented by fish and other marine life. The 
consequences of a maximum spillage from the fuel‘ tank of the small Dozer boat 
carried as a deck load on the appellant's barge could hardly be classified as

~

~
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catastrophic or calamiitous. I think this must be kept in mind when considering the 
appellant's obligations with respect to that small Dozer boat. 

I have little to add to the comments I have already made to my deci_s,io_n_after 
the first trial de novo and I see no reason to alter any of my comments. In my opinion 
s.33(8) does not apply to the circumstances of this count. I don't think the Crown has 
proved that the appellant committed the prohibited act. It was proved no more than 
that a very considerable time after the Dozer boat was installed on the deck‘ of the 
barge, oil was seen to be escaping from the Dozer boat across the deck of the barge 
into the water. The only reasonable inference I can draw from the evidence is that the 
‘spillage occurred while the barge was unattended and it cannot be ascertained from 
the evidence whether the spillage was caused by some further listing of the small 
vessel in its cradle, or, perhaps, even by the tampering of a stranger. But assurning 
that proof of the escape of the fuel oil in the manner alleged is indeed sufficient to 
put the onus on the accused to prove that it took reasonable care to prevent such 
discharge, I am of the opinion there is little the appellant could have done in the 
circumstances. There is no evidence to show that the Dozer vessel was insecure in its 
cradle and there was no evidence to indicate that there was any risk of any escape of 
oil after the expiration of a substantial period of time after the loading. 

On the evidence I don't see how the appellant could have prevented this 
discharge short of leaving a watchman with the unattended barge. In my opinion in the 
circumstances this would have been an impractical and too onerous an obligation to 
impose on the appellant. Accordingly I am of the opinion once again that the appeal 
from the conviction on this count should be allowed and the conviction -quashed.
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REGINA v. IRVING PULP AND PAPER LIMITED (No. 1)
' 

New E'unswick Court, George, J., Saint John, N.B.-, October 1, 1976 

Environmental law -- Water Pollution -- Pulp Mill Wastes -- Procedure for 
measuring toxicity to fish prescribed by regulations -- Newer toxicity test used by 
government ‘ authorities instead of pre.sc'ribed 

_ 
‘procedure -- Accused 

acquitted -- Fisheries Act, R.S.C. 1970, c. F-14, s. 33(2), 33(11): Pulp and Paper 
Effluent Regulations, SOR/71-578. * 

The accused was charged with deposit-ing a deleterious substance, pulp mill 
waste, into the Saint John River on April 6, 1976. Regulations which applied to the 
company prescribed in Schedule D a specific procedure for determining the toxicity of 
such waste to fish. However, government authorities conducted the toxicity test 
wh_ich was introduced in evidence according to a newer procedure rather than 
according to the methd set out in the Regulations. ' 

Held, the accused was acquitted. Since the procedure followed -was not the one 
prescribed by the Regulations, the Crown had failed to show that the substance 
deposited was deleterious within the meaning of s. 3(2) of the Regulations and s. 33(1l) 
of the Act.

’ 

Hubert McKenna, for the Crown 
Donald M. Gillis, Q.C., for the Accused 

George, 3.:--On the 16th day of June, 1976, Irving Pulp and Paper Company was 
charged before another Judge of the Provincial Court that on or about the 6th day of 
April, A.D., 1976, did deposit a deleterious substance namely water containing pulp 
mill waste in water-, contrary to the provisions of section 33(2) of the Fisheries Act 
Chapter F-14, Revised Statutes of Canada. 

The information was amended on August 24th before‘ this Court and re-sworn to 
include the words, "water frequented by fish--". 

It is not necessary for the purposes of this Judgement to recount the facts. The 
factual situation is not challenged by either Counsel for the Crown or Counsel for the 
accused corporation. The questions to be answered by this Court are questions of law. 
They are not technical but substantive which go to the heart _of the matter. They are 
the following: Counsel for the Crown, Mr. Hubert McKenna, submits that Irving Pulp 
and Paper Limited fall within the strict arrest of Sect_ion 33(2) of the Fisheries Act, 
Chapter F-14, Revised Statutes of Canada, and that the definition of deleterious 
substance falls within and is under the control of Section 33(1l) of the Fisheries Act. 
He further rests his case on the supposition that the regulations enacted pursuant to 
Sections 33 and 34 of the Fisheries Act respecting deleterious substances in the form 
of effluent from pulp and paper mills are irrelevant and not applicable to the charge 
before the Court. Mr. Donald M. Gillis, Q.C., puts his case for the Irving Pulp and 
Paper Limited upon two grounds: 1. That the Crown is restrained from proceeding 
against the accused corporation by virtue of Section 33(4) of the Fisheries Act. 
2. That the regulations under the number P.C. 1971-2281 published in the Canada

~

~

~
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Gazette on the 24th day of the llth month, 1971, are mandatory and must be 
conformed with as an absolute to the present charge. 

The germain sections of the Fisheries Act in the opinion of this Court are as 
follows: "3. (1) Subsection 33(2) of the said Act is repealed and the following 
substituted therefor: . 

."(2) Subject to subsectio'n (4), no person shall deposit or permit the deposit of a 
deleterious substance of any type in water frequented by fish or in any place 
under any conditions where such deleterious substance or any other deleterious 
substance that results from the deposit of such deleterious substance may enter 
any such water." 

"(4) Subsection (2) does not apply (a) to the deposit of waste of a type, in a 
quantity and under conditions authorized by regulations made by the Governor in 
Council under any other Act in any waters with respect to "which those 
regulations are applicable, or in any place under any conditions where such waste 
or any other waste that results from the deposit of such waste may enter any 
such waters; or (b) to the deposit of a deleterious substance of a type, in a 
quantity and under conditions authorized by any regulations made by the 
Governor in Council under this Act for the purposes of this subsection in any 
water with respect to which those regulations are applicable, or in any place 
under any conditions where such deleterious substance or any other deleterious 
substance that results from the deposit of such deleterious substance may enter 
any such water." 

The Court has extracted the following exerpts from the regulations which it 
considers to bear directly upon the matter in question. ‘ 

"2. (1) In these Regulations, 'expanded mill’ means any existing mill in which, 
after the coming into force of these Regulations, equipment hasbeen installed 
that increases the production of the mill by ten per cent or more;" 

. "-3. (1_) For the purposes of paragraphs (c) and (d) of the definition "deleterious 
substance" in mbsection 33(1-1) of the Act, the following are hereby prescribed as 
deleterious Substances: ‘ 

(a) total suspended solids; 

(b) oxygen-demanding decomposible organic matter produced as waste from a 
mill;

‘ 

(c) toxic wastes deposited by a mill. 

(2) For the purposes of paragraph (1Xc) "toxic waste" is any waste that is 
found to be toxic when tested in the manner described in Schedule D." 

"6, These Regulations shall apply to each mill .of the class described in Column 1 
of an item of Schedule F on and after the day set out in Column II of that item."
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SCHEDULE F 

DATE OF APPLICATION 

Column 1 ‘ Column II 
Class of Mills v Date ’ 

S 

_ 

1'0 uoooqoooooouoonougoooloooonqoooonqc 

20 IIOOICOOOOIOOOI‘lICIIIQOCIODOI 

3. Altered Mills ....... November 24, 1971 

Q‘: 'unn‘nooonoo‘uno-o‘n,un-condone ' 

Under cross-examination by Mr, Gillis the following testimony was elicited from 
William Roy Parker, a Crown witness: V - ~ 

"Mr. Gill;is:' Well, Mr. Parker, if this Irving Mill was actually an expanded 
mill by definition, wouldn't you then be obliged to follow 

_ 

Schedule D ‘in the Regulations? . 

Mr. Parker: Yes, to my knowledge it it was an expanded mill then it would 
come under the Regulations, then we would do the tests as. 
outlined in the Regulations. 

Mr. Gillis’: But you didn't do those tests, did you? 

Mr. Parker: No." 

Mr. George O'Brien taking the stand on behalf of Irving Pulp and Paper Limited 
. 
testified as follows: 

"Mr. Gillis: 
S New in the period from 1971, let's say to 1974, were you 

employed by the Irving Pulp and Paper Mill Limited?" 

"Mn O'Brien: Yes, I was. 

Mr. Gillis: . What was your position? 

Mr. O'Brien: Co-ordinator of mill expansion and Mill Manager. 

Mr. Gillis: Now was the expansion completed and equipment installed that ~ 
would increase the production in November 1971?
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Mr. O'Brien: It was. 

Mr. Gillis: How much did this increase the production approximately? 
Mr. O'Brien: In the vicinity of 50 per cent." 

In arriving at its conclusion the Court has not chosen the least’ objectionable as 
contrasted with the most undesirable. The Court is fully aware of the magnitude and 
the implications involved in the decision it is about to pronounce. There is just no 
return to Paradise by the back door or by any type of legerdemain. It is the opinion of 
this Court that the Court cannot convict Irving Pulp and Paper Limited as charged 
since the Crown has failed to bring the accused corporation within the Fisheries Act 
and the aforementioned Regulations. Therefore a verdict of not guilty is entered-.
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REGINA v. IRVING PULP AND PAPER LTD. (No. 2) 

New Brunswick Court, Harrigan, C.J., Saint John, N.B., April 15, 1977 

Environmental Law -- Water Pollution -- Sentencing -- Pulp Mill Wastes -- In- 
adequate cooperation by corporate accused -- Thirty‘-five hundred dollar fine -- No 
order to refrain —- Fisheries Act, R.S.C. 1970, ‘c. F-14; 33. 33(2), 33(7), 33(11): Pulp 
and Paper Effluent Regulations, SOR/71-578. 

The accused plead guilty to one count of depositing a deleterious substance in 
water frequented by fish. The substance in question was waste produced during the 
normal operation of the company's pulp mill. ’ '

. 

Held, the appropriate fine was thirty-five hundred dollars. Fisheries officers had 
_ 
attempted for eight years to persuade the company to reduce pollution at its plant, but 
received only limited cooperation from the accused's officers and employees. None- ' 

theless, no order to refrain from committing further offences was issued pursuant to 
subsection 33(7), as the Court found that the wording of this provision did not allow it 
to make an order. . 

H.P. McKenna, for the Crown. 
D.M. Gillis, Q.C., for the Accused. 

Harrigan, C.J.:-The Irving Pulp-and. Paper Limited. This is the information of 
Philip Hennebury, who says that he has reasonable and probable grounds to believe and 
does believe that the Irving Pulp and Paper Limited, a body corporate, carrying on 
business in Saint Joh_n, the County of Saint John, the Province of New Brunswick, on or 
about the sixth of January, 1977, did deposit a deleterious substance, namely water 
containing toxic pulp mill waste in the water of the Saint John River, Saint John, New 
Brunswick, contrary to the provisions of Section ‘33, subsection 2 of the Fisheries Act, 
being Chapter F-14 of the Revised Statutes of Canada 1970 and amendments thereto. 

Mr. McKenna: Your Honour, the Crown wishes to withdraw that charge. 

The Court: Any objectflion_, Mr. Gillis? 

Mr. Gillis: No, Your Honour. 

_The Court: On Crown's motion to withdraw, no objection from defence, the 
information is withdrawn, it is dismissed.‘ There is a further 
information here of Philip Hennebury a fishery officer, who says that‘ 
the Irving Pulp and Paper Limited, a body corporate, carrying on 
business at Saint John, in the County of Saint John, in the Province of 
New Brunswick, on or about the seventh day of Janaury, 1977, did 
deposit a deleterious substance, namely water containing toxic pulp 
mill waste in the water of the Saint John River, at Saint John, New

~

~
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Brunswick, contrary to the provisions of Section 33, subsection 2 of 
the Fisheries Act, being Chapter F-14, of the Revised Statutes of 
Canada, 1970 and amendments thereto. Yes, Mr. Gillis? 

The plea to that charge is guilty, Your Honour, and I believe the 
Crown, and probably the defendant wishes to call a witness on the 
question of sentence. 

Thank you, on the Company's plea of guilty the finding is guilty. Mr. 
McKenna? 

,

- 

I 

Yes, Your Honour, on the question of sentence the Crown would ask 
to call Richard Row? 
Do you want him under oath? 

No, Your I-lonour, I don't think it would benecessary. 

All right, let's have him come up here then. Do you want him under 
oath, Mr. Gillis. 

No. 

Would you relate your name and occupation? 

My name is Richard Row, and I am an engineer, 1 work with the 
Department of Fisheries and Environment" Canada. 

And what is your occupation within the Department of Fisheries_. 

I'm an environmental engineer and I am manager of the Technical 
Services Branch with the Environmental Protection Service. 

And where is your office located? 

It is located in Halifax. 

Now, sir, are you familiar with the charge before the Court? 

Yes, I am. 

The background concerning it? 

That's correct, yes. 

And would you relate to the Court the background of this matter’? 

Can I refer to my notes? 
Yes.
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Mr. Row: 
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We in.l969 began negotiations with the Irving Pulp and Paper Mill to 
try and effect a waste treatment at the Pulp Mill in Saint John. The 
reason we began in 1969, was that the ’ Company at that time 
announced a rather significant expansion in their production, their 
planned expansion was going from three hundred tons per day of kraft 
pulp up to eight hundred tons per day, which would bring the total 
production for the mill to in the vicinity of eleven hundred tons a 
day, when you include the roughly three hundred tons a day of 
sulphite pulp. We had been taking measurements at that time and 
had found that the effluent was extremely toxic to fish, and when I 

say toxic, we have a test whereby" we place fish in the effluent and 
we use different dilutions of effluent, in other words ‘we take a 
hundred percent effluent, we take another tank and we dilute it‘ to 
fifty percent effluent with water, and we place fish in various 
dilutions, and we found that that effluent killed fish down to the 
range where only two parts out of a hundred was pulp mill effluent, 
at that time, in 1969, after one or two meetings the company came 
forth with plans to put in a biological treatment system. A biological 
treatment system consists of really a hole in the ground in which 
bacteria, either organic material in the pulp mill effluent, and in 
doing so, they take out the materials that are harmful to fish. We-, 
after several meetings found that the plans that the company 
presented were acceptable, we felt quite con_fident that they would 
make theeffluent acceptable for discharge to the river. However, in 
May of. 1971, the company indicated that because of discussions they 
had had with the City of" Saint John, they felt that it would be more 
economical to go into a treatment system with the City of Saint 

' 

John, and the municipaleffluents would be. treated at the same time 
* and in the same treatment system as the pulp mill effluents. We 
thought that this was a good idea because the. City of Saint John, on 
the West Side did not have any waste treatment at that time and this-. 
provided an opportunity to get both of these pollution sources cleaned 
up. So we entered into discussions with the company at that time, to 
look at the plans for a suitable waste treatment system. These 
discussions carried on for a considerable period of time _and included 
other representatives, or other departments of both the. Federal and 
Provincial 

_ 

Government, people like representatives from the 
Department of Regional and ‘Economic Expansion were involved as 
well for the funding of such a joint. treatment. system. Finally, in 
1973, the company was asked because of the delays that we were 
experiencing to submit plans for a treatment system. In March, of 
1973, the company indicated that they had grown skeptical of the 

' 

joint treatment system with the City of Saint John, primarily because 
of economic constraints, and they were now looking at what they 
called an in-plant system. Thebfirst two systems as I mentioned were 
biological treatment systems, and the treatment would have been 
done outside of the actual pulping facilities at the Mill. The third 
system, the in-plant system would be accomplished by various 
changes in the process. We were skeptical at the time that the plans 
were presented for the in-plant system. We asked. the company, we

~

~
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told the company this and then we gave them what we call a 
compliance date -- A 

A compliance what? 
A compliance date. What that is is we said we don't think that you 
are going to meet our objectives with this in—plant approach, but this 
is the third go around we have had for waste treatment, so we want a 
treatment system installedby December 31st, 1975, we don't care 
what you do, but we want out requirements met by that date. We 
went back—-well-, let me go back a little bit, when we came to the end 
of-December, 1975, the company indicated that it would be impos- 
sible to meet that deadline, because of various problems that they 
had experienced, particularly with the construction in Saint John, and 
the shortage of pipefitters was one of the problems mentioned. So an 
‘extension to this deadline was granted to, I believe the end of March, 
1976. We sent a team of samplers down to the mill in April of -1976 
and collected samples for five days, and this case is now before the 
Courts. -The-Company indicated that there were other things that 
were going to be done at the mill, we were still skeptical that these 
would achieve the requirements that we had in mind, and we sent 
another sampling team back this year, and picked up additional 
samples on two days, and these are the samples that we are talking 
about now.

V 

and in fact there had been little change since we started measuring 
the effluent in 1969-. ’ 

That is eight years ago? 

That is correct, yes. 

Now would you interpret to the Court, or relate to the Court, the 
analysis of the samples that were taken for,January 7th, this year. 

Yes, I would. On January 7th_, we placed Fainbow trout in effluent 
collected from the Irving Pulp Mill, and the trout died in less than 
half an hour, we also placed Atlantic salmon in the same effluent and 
again death occurred in less than half on hour. Now with the proper 
treatment system, both Atlantic Salmon and rainbow trout are 
capable of surviving’ for more than n_i_nety-six hours, in a properly 
treated effluent. So that shows you the difference between what a 
good treatment system can do and what we found at the Irving Pulp 
Mill. 

Now the treatment system they have now was obviously not working 
on January 7th. 

That is correct, not working according to our requirements. 

Now, can you tell me how long in your, in the Department's opinion, 
it would take to have the treatment centre there come up to your 
requirements», how long would it take the defendant company’? 

We found that the effluent was extremely toxic to fish .
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Well, we believe, after going over the experiences we've,had with 
other kraft mills in New Brunswick, that we feel that a proper 
treatment system could be c'on_structed _and put into operation in 
approximately a year and a half. There are various steps that would 
have to take place before this year and a half, before this period, for 
instance we would think that it would be acceptable for the company 
to tell us in conceptual terms what they are going to do to properly 
treat their waste, we would think that it would take perhaps another 
three months to come up with detailed plans showing in very detailed 

' 

fashion what thistreatment system isall about, and we would expect 
that in another month or two that construction could take place to 
build this treatment system, and we would expect that in a year and a 
half that system would be finished and in operation and producing an 
effluent in which fish could live for more than ninety-six hours. 

Now they live less than a half an hour? 
That is correct. 

You said that in 1969, that the situation hasn't changed from the 
analysis from then? . 

We have collected several samples from the Mill, at times the fish -I 
think the greatest survival we've measured, and I would have to go 
over my notes and check in detail, but the greatest figure that I 

remember is the survival time of roughly fortygeight hours, and this 
was done on a trial basis, where effluent was simulated. But in our 
trips down to the mill to collect effluent from the sewer pipe, the 
toxicity or death occurs to the fish in very short periods of time, less 
than half an hour is certainly not out of line, with what we found in 
the past. - 

What about the compliance for the company of theother regulations 
and requirements, that they must be fulfilled, like monitoring and 
anything else, were you getting co-operation in that respect? 

We have not received data from the company as far as the monitoring 
goes, but I must admit that we haven't_ formally asked the company to 
submit this information on a routine basis, we are concerned however 
that the last time we checked that the necessary flow measuring 
information and the sampling equipment was not installed. This is 

the main reason that we did not ask for the information, we felt that 
it didn't exist. 

Now, well, to enforce the regulations, or whatever, if I understand 
correctly, there is an offence every day?

' 

That is correct. Each day constitutes a separate offence. 

It is your estimate that it would take a year and a half to correct 
this?

~

~
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Mr. Row: 

Mr. McI<enna: 

That is correct, yes. 

Thank you very much. 

CROSS-EXAMINATION BY MR. GILLIS: 
Mr. Gillis: 

Mr. Row: 

Mr. Gillis: 

Mr. Row: 

Mr. Gillis: 

Mr. Row: 

Mr. Gillis: 

Mr. Row: 

Mr-. Gillis: 

. 

Mr-. Row: 

Mr. Gillis: 

Mr. Row: 

Mr. Gillis: 

Mr. Row: 

Mr. Gillisz 

Mr. Row: 

M_r. Raw, is it-? 

Mr. ROW; 

Row, I'm sorry, were these, you told us what the results were on the 
tests on the seventh? ' 

Right.
, 

How did they compare with the tests that were made on the sixth? 
The tests on the sixth, the L.T. 50, for rainbow trout on the sixth - I 

should explain, t_he L.T. 50 is the time fifty percent of the fish 
survive up to this time. So it was forty-eight, between forty-eight 
and seventy hours on January sixth, in other words, fifty percent of 
the fish died between forty-eight and seventy hours. 

Well, I wanted to ask you this, the tests were much better on the 
sixth than on the seventh? 

That is correct, I perhaps should add, though that our people, when 
they were down there on the sixth observed that the pulp mill was -- 
the effluent was cleaner, and it was quite different than they had 
ever noticed before, on the seventh, the effluent was consistent with 
past observations, and this was a visual observation. 

Do you know that the mill had problems on the seventh? 
I'm not aware myself that they had problems on the seventh. 

But that could account for the difference, would you agree? 

All I can relate is that the observations made on the seventh were not 
significantly different from past observations. 

Well, I'm suggesting that they had problems on the seventh, that they 
didn't have on the sixth, that is all I'm suggesting. 

Well, that could well be. 
. 

Now, am I not correct under a regulation there are three different, 
what do I say, classifications under deleterious substances, there is 
the suspended solids, and the B.O.D. and the toxicity, is that correct? 

That is correct.
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This company_have met their -- have met the regulations in respect 
to suspended solids, have they not? 

Well, this is something that we were unable to measure, because 
suspended solids are based on production, now when we go into the 
mill, we take a sample of the effluent, ‘and we do an analysis in the 
lab, and they tell us what the concentration of suspended solids are 
on a part per million basis, in other words in a concentration. You 
have to multiply this by the flow, to arrive at what the suspended 
solids discharges are as they are interpreted in the regulations. We 
did not have the information on the flows because the flow metering 
information was not available. 

Well, do I understand your answer is you don't know if they have met 
these conditions on suspended solids or not? 

We don't know, that is correct. 
But you are not complaining about that? 

Well, we ‘aren't complaining about it because we couldn't measure it. 

I see, well, what about the B.O.D.? 

We have exactly the same problem with the B.O.—D. as we do with the 
suspended tolids. 

Are you aware that the company in recent years has spent a great 
amount of money in trying to meet these regulations? 

We_ are aware that a great deal of money has been spent at the pulp 
mill for various reasons, and we are aware that there have been 
changes made in the mill which has cut down on the amount of - or 
the volume of waste discharge_ to the river. But I‘ think it is rather 
debatable to say that all of the money has been spent on pollution 
control. 

Have you had an opportunity to review a report of Mr. WJ. Wilson of 
Atlantic Analytical Services, made in February of this year? 

I am not aware of the report myself. 
You're not? 

No, I'm not. 

Have you heard of it? 

No, I haven't.

~
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Well, I wanted to read you then perhaps a few portions to see if you 
agree, it's talking about the water quality at this mill. 

Is this of the effluent or in the river? 

Well, let me read, it says the requirement for the Irving Pulp Mill is 
that their acqueous discharges must not contain more than fifty 
thousand pounds of B.O.D. per day, and sixteen thousand pounds 
suspended solids per day, excluding sulphite mill B.O.-D. Excluding 
the sulphite mill contribution the Irving Pulp Mill is presently 
sewering sixty-two thousand six hundred pounds of B.O.D., which is a 
dramatic improvement over former levels, and has been achieved by 
internal modifications, such as spill recovery, counter-c'u"r'r_ent 
washing, at a cost estimated by environment officials to be. in the 
vicinity of three to four million dollars, would you agree to that? 

Well, I can't agree or disagree, because as I said we had a great deal 
of difficulty because the flow measuring equipment wasn't in, but I 

would like to comment on the B.O.D., if I may. 

Well, just let me go on a minute. The c'u‘r'rent level of suspended 
solids is eighty-two thousand five hundred pounds per day, well above 
the permitted level and the Irving Pulp Mill is required to install 
control equipment before October "l5th 1978, to meet the 
requirements by December 31, 1978. The Mill has already changed to 
dry-barking which has eliminated the problem of suspended solids and 
B.O.D_. in bark or effluent. The Province estimates that approxi- 
mately three point nine million was spent on this, could you agree or 
disagree with this statement. ‘ 

I couldn't agree with the cost figure, but I could certainly agree that 
the company has gone to dry-barking. It has been an improvement, 
yes. I note that the solids are still quite a bit above. the Federal 
requirements. 

It says also, it concludes here, there is only one mill in the Province 
which is in compliance with the regulations on water quality, Ste. 
Anne Nackawic, is that correct? 

No, that is not correct. 

What others are? 

The Miramichi Timber Resources in_ Newcastle. 

I see, Consolidated Bathurst? 

No, Consolidated Ba-thurst certainly isn't.
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It says other ‘mills have clarifiers and treatment plants under 
construction, or in operation, although not always in compliance with 
the regulations, is that true? 

I really don't know, when we go around to sample, we have found that 
the effluent at the Mills that have treatment systems are. meeting 
our requirements. 

Are you familiar with a report of 'I'.W. Beak, Consultants who made a 
study of this? 

I'm not sure which report you are referring to. 

Well, this was one, did you never see a report where they recommen- 
ded that Irving Pulp and Paper install facilities to control foam and 
wood chips which were discharged to the river? 

I believe‘ that that was one of the initial reports that wasvdone by 
Beak for the company. And I believe in the same report they also 
recommended biological treatment, this was in 1969, if that is the 
correct report. 

It is not a fact that the effluent which is discharged in the river, 
receives very rapid dispersion? 

I believe that would probably be a correct statement, yes. 

So, this mill is unique in this respect, in respect to its location and 
that regard. 

Well, it is ‘unique that it is the only mill on the Reversing Falls. 

Yes, and near the mouth of the River. 

Yes, like MacMillan Rothesay, yes. 

That is all. 

Thank you. Is that everyt_h_ing_, Mr. McKenna? 

That's everything, Your Honour. ‘ 

Yes, Mr. Gillis? 

I'd like to call Mr. RJ. Kneeland. Would you state your name? 

Roland Joseph Kneeland. 

And what‘ is your occupation?

~

~

~
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Manager of the Irving Pulp and Paper Company Limited, Saint John. 

And what are your qualifications? 

I am a graduate Chemical Engineer, with an associate degree in pulp 
and paper and some twenty-one years in the business of manufactur- 
ing paper and pulp. 

Now, are you familiar with these classifications of deleterious subs- 
tances under the regulations of the Fisheries Act? 

In a general way, I am, yes. 

And am I correct that there are three classifications? 
That is correct. 

Suspended solids, -B.O.D. and toxic waste, is that correct? 

That is correct. 

Now, how is the mill now, with respect to the first one, let's say the 
suspended solids? , - 

We feel that except for upset conditions which did occur on the 
seventh of January, the mill is in compliance on B.O.D. and suspended 
solids.

‘ 

And would you tell us about these upset condit_ions on the seventh, 
why the seventh was not similar to the sixth of January? 

We had a problem in the mill that required that the sulphite mill be 
down and part of the kraft mill was not operating, nor were the paper 
machines, the pulp machines. We produced on that day four hundred 
and forty seven tons of pulp, the day of the sixth, the day before we 
produced nine hundred and fourteen tons. It is the type of day when 
everything goes wrong and the mill was upset as concerns flows or 
control. That happens on occasion. 

And that would affect the results? 

Yes, sir, that would. 

Now then, speaking of toxicity, I’ gather that is the complaint now, 
‘what is the program of the company been to come within compliance 
of the regulations, would you tell us?

. 

I'm not familiar in detail with the occurrences prior to January, 1974, 
when I came to Saint John, but at time we concluded, as indicated 
earlier by Mr. Row, that in—plant containment was the way for us to 
go, for several reasons. I'd like to come back to that Mr.-»Gi_ll_is,
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because it is rather unique. At about that point some very serious 
\ foar-reaching work was being done in the industry, at the University of 
Toronto, which indicated that the future of a mill like ours should be 
looked at from the standpoint of a closed system, without being 
technical, I would say to you that that simply means you re-use the 
water as many times as you can before you discharge it. The man 
who did this work, along with his associates has since been awarded 
several science prizes in the industry, and that process today is in 
general operation at Great Lakes Paper, at the Lakehead, and is the 
first in the industry and the foremost, because of that work, it had 
been determined at Irving Pulp that we. should follow a similar path, 
that required an expenditure of nearly three quarters of a million 
dollars-, to more than double our capacity to manufacture chlori_ne 
dioxide, such that we could substitute for the chlorine, a less 
deleterious substance. We have worked jointly with the Province in 
this matter, and although there have been some doubts expressed the ~ 

effect of this, we feel, has been very good. Except for the 
circumstances with the sulphite mill, and some of the things we 
cannot control, we still hope and anticipate that this approach will in 

_ 

fact put us in compliance in the area of toxicity.’ 

I think you said you wanted to come back to reasons later, what did 
you wish to say in that respect? 

I would like to mention the approach we are taking to B.O.D. and 
suspended solids. The approach that I favoured for many years, and 
is now being held up as the practice of. the future" is a very simple 
one. Keep your waste in the mill, keep your material in the mill, 
don't let it out, and if you don't let it out, it doesn't contaminate. 
But it does one more very nice thing for the environment, it means 
that you are utilizing your trees to a better extent, and it means that 
that material which in a bio-degradable system is thrown away for 
land fill is now made into a useful product. _It is however, a unique 
approach and requires a good deal of money and time and particularly 
education on the part of your operators. It is not easily 
accomplished, however, we feel proud of the fact that we have now 
accomplished that in terms of B.O.D. and suspended solids. 

And how much, would you say approximately, has been spent in 
attempting to reach these objectives so far? 

It is difficult to give you a figure thatis accurate to the penny, Mr. 
Gillis, however, and this would include the work done to change from 
wet-barking to dry-barking. It is approximately eight and a half 
million dollars.’ 

So far? 

To date. 
* And has your program‘ been completed as yet?

~

~

~
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No sir, we have several minor aspects of the program on-going with 
the requirement of approximately another half a million dollars. 

And when that is completed, can you express an opinion with respect 
to compliance with the matter to toxicity? 

I would reiterate again, we hope and we anticipate that this will put 
us in compliance. V 

How is your program then, with respect to other mills, is it the same 
approach, or have you approached it differently? - 

No sir, the mill that I mentioned, the Great Lakes Paper Company, is 
really the only other mill in this part of Canada that has taken this 
approach. 

M 
Most of the mills in the U.S. utilize the bio-degradable 

system and the system referred to earlier by Mr. Row, which is 
_ 
separation by settling, and we are, I think, in eastern Canada, unique 
in our approach. 

How does your mill compare with respect to compliance with other 
similar mills, in the Atlantic Provinces, or in the Province of New 
Brunswick? 

You make those judgments on the basis of the people you discuss the 
matter with, however, our understanding is there is only one mill in New Brunswick in compliance on water quality standards, and that 
same mill has very serious air quality standards. We know of no other 
mill in New Brunswick, perhaps one in Nova Scotia which is in 
compliance on water quality. 

You are familiar with this report of Mr. Wilson, of Atlantic 
Analytical Services Limited, made a little more than a month ago. 
Do you have any comments with respect to that, Mr. Kneeland? 
I would only say that the report was made at the request of 
Councillor T.J. Higgins, who is chairman of the Pollution Control 
Committee, for the City of Saint John, in order that the City fathers 
could determine what Irving Pulpls position was in relation to water 
and air quality standards and pollution. The general comments I 
would make are certainly public in their nature, and are in this report 
as well as in a prior newspaper article, however, I would quote here a 
statement by Doctor Jim Young who is an air quality expert with the 
Province, when he says that Irving Pulp and Paper Company is the 
foremost in air quality control and standards in the Province. 

That is air quality? 

That's air quality. 

Just before you go on, how much has the Company spent to achieve 
those results, approximately?
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Including the extra money spent on the boiler for control of air borne 
pollutants, mainly from the recovery boiler, somewhat more than 
three million dollars. I would quote again from Doctor Young, this is 
again on.air quality, that the electrostatic precipitator at the Irving 
Pulp Mill is the best in the Province when operating effectively and 
removes ninety-nine point three percent of the part-iculate matter 
passing through it. And in conclusion a general statement from 
Doctor Young says that the Pulp Mill is the best controlled mill in the 
Province. In terms of water quality he says that the only other mill 
in the Province which is in compliance with the regulations on water 
quality? is Ste. Anne Nackawic. ‘ 

What do you say Mr. Kneeland, as to the location of a mill, with 
respect to dispersion of the effluents? 

It is a rather unique location, because we are in the centre’ of the 
City, and for that reason, we are concerned greatly about the air 
quality problems. But it is also unique in that the discharges to the 
river have may times been tested and it has been indicated by so- 
called experts, namely T.W. Beak, that there can be found to be no 
damage done in the river‘ itself, when sampled above, at, or below the 
mill. 

Now, Mr. Kneeland, just for general information what is the number 
of employees at the mill. ‘ 

Approximately at this moment, six hundred andthirty-eight, or six 
hundred and thirty-nine persons employed at the mill. 

Mr. Gillis: That's all. 

CROSS-.~E..XA..M.INATI.ON BY. MR_- MCKENNA: 
Mr. McKenna: 

Mr. Kneeland: 

Mr. McKenna: 

Mr. Kneeland: 

Mr. McKenn,a: 

Mr. Kneeland: 

Mr. McKenna: 

Mr. Kneeland: 

Who is Doctor Young, Mr. Mcl<neeland? 
Heis a member of the air quality group for the Province of New 
Brunswick. 

Who employs him? 
The Province of New Brunswick, the exact terminology of the 
Department escapes me, but it is the air quality group, I believe, for 
the Province. 

You rea_l_ize the charge here has to do with toxic pulp mill waste? 

Yes sir. 
_

' 

It has nothing to do with B.O.D. or suspended solids? 

Yes sir, but that has been discussed here in some length.
~



IRVING PULP AND PAPER LIMITED ' 95 

Mr. Mcl<enna:. 

Mr. Kneeland: 

Mr. Mcl<enna: 

Mr. Kneeland: 

Mr. McKenna: 

Mr. Kneeland: 

Mr. McKenna: 

Mr. Kneeland: 

Mr. McKenna: 

Mr. Kneeland: 

Mr. McKenna: 

Mr. Kneeland: 

Mr. McI<enna: 

Mr. Kneeland: 

Well, it is not being alleged,‘ anything to do with suspended sol_ids or 
B.O.D.'? ‘ 

That is correct. 

Would you agree with the first witness, Mr. Kneeland, that the 
toxicity of the effluents from that mill has not changed since 1969? 

No, I would not agree with that. As I understand you have to 
understand. 

You were only there since '74? 

That's right, January, '71:, I do not know exactly what the conditions 
were in 1969, however knowing that wet-barking was a part of the 
procedure, and that many tons of bark per day, and chips, and other 
material which contribute to a toxic nature of effluent were then 

. present, and are not now present with the new barking facility, one 
would have to deduce that it has to be less. 

Well, would you agree that the Department has been in touch with 
, 
the Irving Pulp and Paper Company since 1969, regarding toxicity? 

That is my under‘standin'g, and you know, if -I may make_a comment on 
that, we have very little contact with the Federal people, we do work 
with the Provincial people, and the only times that I personally, other 
than visits to Halifax, have seen the Federal people, is when they 
arrive unannounced at our gate with two or -three trucks, wanting to 
be let in to take samples. 

Well, now would you agree that under the regulations that you are to 
monitor? 

That is correct, and we do monitor. 
I understand that there was a call made and there aren't records 
kept? 

That is not my understanding, if you have some information I don't 
ha-ve, there was a request for information which I will forward to the 
people, the request was made for our information for the sixth and 
seventh and that was given over, was it not? 

For the sixth and seventh, yes; 

And I would also argue with the point of measurement, you know 
there are many ways to measure the height of a man or the flow 
through a weir, other than by automatic measurement, if the 
reference is made to automatic measurement I would agree with Mr. 
Row. If the reference is made to measurement I would not agree 
with Mr. Row. Because we do in fact measure flow. On that
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particular day, the particular time in reference our calculations 
determined that there were fifteen million gallons going through that 
part-iculagr effluent point. 

Well, the problem, do you know the solution to the problem? 

I believe the solut_ion to the problem is the direction we are heading 
in, yes sir. 

How many years is that going to take? 
That is a very difficult question to answer. * 

Could it be done within a year and a half, as Mr. Row said? 
I would have to say, Mr.. McKenna, that if we do not arrive at a 
solution -- that we should arrive at a solution, a final determina-te on 
the merits of C102 substitution and containment before the end of 
the year and a half, yes sir. 

And it would then fulfill the requirements under the regulations? 

We cer‘tai'nly anticipate and hope that. they will. 
In a year and a half? 

I suppose that is possible. By the same token there are other 
deleterious materials going to the sewers there from the sulphite 
mill, which are not under control as you know. 

That is all I have, Your I-lonlour. 

That's all. 

Anything‘ further Mr-. Gillis, any witnesses? 

No, no witnesses, Your Honour. 

Any argument? 

Your Honour, just referring to the amended section of the Code,‘ 
Section 33, subsection 9- excuse me -- 33 subsection 5, which 
provides for the penalty, which says a fine not exceeding five 
thousand dollars for each offence, we are dealing with one offence. 
Under subsection 7, Your Honour, it talks about, the Court may in 
addition to any punishment, impose, order to refrain from committing 
any further‘ such offence, or to cease to carry on any activity 
specified in the order. It is accepted by the Crown that an order 
under 7 might be -- well _it is not asked for that an order that stops -- 
because it is justphysically impossible.

~

~
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Suppose you did ask for it, the way that that particular subsection 7 
is worded. — 

Yes, Your Honour. 

Let's look at it for a moment, where 'a person is convicted of an 
offence under this section, the Court may in addition to any 
punishment it may impose, order that person to refrain from commit- 
-ting any further such offence. You are presupposing that this Court 
can find a Company or a person guilty of a similar offence of which 
it's just found him guilty", and then hold that person or corporation _in_ 
contempt. I don't make any sense out of it. It doesn't make sense. 
I'd very much like to be able to issue some sort of an order to restrain 
the pulp mill from pumpingout the effluent that apparently is being 
pumped out there. And with all respect to Doctor Young, I believe he 
must reside elsewhere. But how can I function with the wording of 
that particular subsection 7. Whether you are asking for it or not, it 
is my discretion whether to use it. 
Oh, yes, "Your Honour. 

How could 1 function, if I wanted to, which I'd very much like to, 
quite frankly. I think you'd better refer the wording of that 
subsection back to your principal in Ottawa and tell them to take a 
hard look at it, as far as draftsmanship is concerned, I don't think it is V 

a workable section. 

Right, Your Honour. So with regard to _the fine Your I-Iounour, under 
subsection 5, it it totally within the discretion of the Court, Your 
Honour, it is submitted onbehalf of the Crown that this has been a 
continuing nuisance to the -- now mind you it is a large rnill but this 
idea of being able to pollute the waters for the sake of, even though 
it is nine hundred and sixty jobs, and we are only dealing -- 
Six hundred and thirty-eight jobs. 

Six hundred and thirty-eight, I'm sorry, it still doesn't justify the 
polluting of our water and presumably there is other pollutants going 
on, but we _are not dealing with those.

_ purpose of the penalty there is in hopes that such activities could be 
restrained by fines. It is the hope of the Crown that the penalty imposed by the Court under that fine, would help to restrain any 
future violations of the section. Knowing evidence that it would take 
a year and a half, even in the opinion of the Crown to totally correct 
this matter. There are certain things that have to be done in order 
that it be completed in a year and a half. It. is just the hope, that the Crown _has been attempting apparently, the Department, since 1.969 
to get something to happen there, and it hasn't, happened, and I would 
just ask the Court that in determining the money penalty that well it 
give all of those factors consideration. 

It is a growing thing, the .
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Yes, Mr. Gillis? 

I guess all I can say, please Your Honour, it is in your discretion of 
course, I would ask you to take into account though the facts, or the 
evidence given by the witnesses, and especially Mr. Kneeland. 

First of all Mr. McKenna, I believe that Parliament intended some- 
thing by drafting subsection 7, it intended to do something, and the 
something that they intended to do_ was to try to force a company or 
a person to immediately cease, desist, from putting toxic substances 
into the waters and what have you. But here I have evidence out of 
the mouth of your own witness, that indicates to me that even with 
every best effort put forth by the mill, this situation can't be 
corrected for a year and a half. Now, that being the case then, I say 
to myself, can you then reasonably lay another charge within the next" 
year and a half, and hope to get a conviction. On the one hand you 
are not seriously arguing that I should try to apply subsection 7, and 
on the other hand, by what your own witness has said you have 
practically barred yourself from successfully prosecuting a further 
charge "for every day that mill might be polluting the waters, because 
all the company has to do is get up and say we are making every 
honest effort to correct it, as a result of being chastised on April 
15th, 1977 by some sort of a fine. So_where do we stand. Ihave to 
say quite frankly, gentlemen, I'm probably not completely sold on all 
the fancy studies that are made by the so-called experts, particularly 
in one, the person of Doctor Young, who tells me that there is no air 
pollution from that m_i_ll over there. In any event, you are trying to 
work within the framework of an Act, Mr. Mcl<enna, that leaves you 
with a considerable struggle on your hands, and by the same token the 
spirit of the Act, I think, is excellent. Frankly I don't think I can let 
this moment pass without making an observation that serious 
attempts have been made by the Fisheries Officers since '69 to 
correct the situation over there, then I would have to say to myself 
that not very serious attempts have been made by the mill personnel. 
to cooperate in correcting the situation. For this offence the 
company is fined the sum_of thirty-five hundred dollars, in default of 
payment thereof distress will issue, levy on the goods and chattels of 
the said company. How many days will the company need to pay the 
fine, Mr. Gillis? I'll give the company a week and then you can work 
out the arrangements. Time one week.

~

~
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REGINA V. PACIFIC LIMITED - 

Columbia Court, McCarthy, J.,. Vancouver, B.C., February 11 and 28, 

Information - Duplicity -- Depositing and permitting deposit of deleterious 
substance in water frequented by fish — Statute‘ creating two separate offences — 
Crown charging both but in different counts — Information not void for duplicity - 
Fisheries Act, R.S.C. 1970, c. F-14, s. 33(2): Criminal Code, .3. 7241 1)( b). 

Evidence —- Witnesses — Compellability and privilege against self-incrimination - 
-Employee of accused corporation compellable to testify as Crown witness — No 
privilege. 

Environmental law —- Water pollution - Depositing and permitting deposit of oil 
in water frequented by fish - Release of oil from locomotive ‘into pollution control 
system resulting in escape of oil into nearby watercourse — Accused claiming defence 
of all due diligence -6- Evidence showing insufficient maintenance of antiquated 
pollution control system - Accused convicted - Fisheries Act, R.-S.-C. 1970, c. F-14, 
ss. 33(2). 33(8). 

The accused was charged with depositing and permitting the deposit of a 
deleterious substance in water frequented by fish after oil from the accused's railway 
maintenance yards escaped into a nearby harbour. The evidence showed that while a 
portion of the oil in question could be attributed to an unforeseeable failure in one of 
the accused's locomotive, the remainder had been released on account ofinadequate 
maintenance of the pollution control system. 

Held, the accused was convicted. Although the accused had made a considerable 
effort to clean up the spill, it was still liable on account of its prior" negligent conduct, 
and therefore had not brought itself within the defence of all due diligence. 

Environmental law - Water pollution - Sentence — Factors to be considered - 
Fisheries Act, R.S.C. 1970, c. F-14, ss. 33(2), 33(5).

’ 

Kienapple v. The Queen (1975), 15 C.C.C. (2d) 524; R. v. Judge of the General 
Sessions of the Peace for the County of York, Ex parte Corning Glass Works of Canada 
Ltd., [I970], 3 C.C.C. ZOLL; Canada Tungsten Mining Corporation v. The Queen, 
unreported, N.W.T.S.C., March 5, 1.976; Sweet v. Parsley, [l970"] A.C. 132; refd to. 

H.J. Wruck, for the Crown 
Ms. ‘P. Maughan, for the Accused 

McCarthy, 3.:-—(Ruling on Preliminary Objections, Feb. 11, 1977) I reserved until 
today on a number of issues. First, I wish to thank both counsel for their very able 
submissions, both oral and written. The latter especially has made my task 
considerably less difficult, more interesting but less difficult. 

1977
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The first issue I reserved upon, without prejudice to the defence, was the motion 
by way of preliminary objection to quash the Information for duplicity. The section 
under which the Crown has proceeded, s.33(2) Fisheries Act R.S.C. c-.ll9 reads as 
follows: 

Subject to subsection (4) no person shall deposit or permit the deposit of any 
deleterious substance of type in water frequented by fish or in any place 
under any conditions where‘ such deleterious substance or any other deleterious 
substance that results from the deposit of such deleterious substance may enter 
any such water. 

On consideration of this subsection I have come to the conclusion that it contemplates 
two separate offences: (1) depositing a deleterious substance into waters frequented 
by fish, and (2) depositing a deleterious substance at a place under conditions where 
such substance may enter water frequented - by fish. The depositing itself of a 
deleterious substance is not a wrongful act; the wrongfulness of the act is depositing 
such a substance in water frequented by fish or, alternatively, depositing such a 
substance at a place under conditions where such a substance may enter water 
frequented by fish. A defendant can do one without doing the other. If the Crown had 
combined these two complaints in one count then it would clearly have been bad for 
duplicity. A count in an Information cannot charge an offence in the alternative, and 
the reason is that the de_fenda_nt is entitled to know with precision with what it (here a 
company) is being charged and of what it is being convicted. Here the Crown has 
charged the defendant in the alternative but in different counts-, which it is entitled to 
do. See 5. 724(l)(b) of the Canadian Criminal Code. ‘ Now the facts in this case may 
reveal that both counts arise out of the same matter, and if so it would be open to the 
defendant, of course, to move for the dismissal of one count on the basis of t_he 
principle enunciated. in the case of R. V. Kienapple (1974), 15 C.C.C. 524. The Crown 
is not precluded, however, for the reasons I have just given, from laying two counts 
and in the form in which they appear on the Information before me. The motion to 
quash is distfiissed. 

The second issue. to be resolved is whether Mr. Peter Green, an employee of the 
defendant company is, in law, a compellable witness for the Crown. In my considered 
opinion he is. He is a witness who happens to be a.servan.t of the corporate defendant 
and he can testify, like any other witness, as to all relevant facts within his 
knowledge. He does not speak "for" the company. His status vis a vis the defendant 
company does not, in my view, affect his compellabillty to testify even though his 
evidence might tend to incriminate his employer. The privilege against self- 
incrimination is, of course, available to Mr. Green as a witness upon his testifying, but 
it does not extend to the defendant whose employee is called by the Crown in this 
criminal trial. See: R. v. Judge of the General Sessions of the Peace for the County 
of York, Ex Parte Corning Glass Works of Canada Ltd.,[ 1970] 3 C.C.C. 20#. 

Finally, the third issue, I find the statement made by an unidentified person to 
Mr. Elliot inadmissible as it lacks that sufficient nexus to the defendant to be 
relevant, at least at this juncture.

~

~
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McCarthy, 3.:--(Reasons for Judgment, February 28, 1977) The defendant is 
charged with two complaints under section 33(2) of the Fisheries Act R.S.C. 1970, c-. 

P-14 (as amended). They are: T 

Count 1: Canadian Pacific Limited at the City of Vancouver, in the" Province of 
British Columbia, on or about the 30th day of October 1975, did unlawfully 
deposit a deleterious substance in a place under conditions where such 
deleterious substance may enter waters frequented by fish, contrary to the form 
of the statute in such case made and provided; 

Count 2: Canadian Pacific Limited at the City of Vancouver, in the Province of 
British Columbia, on or about the 30th day of October, 1975, did unlawfully 
deposit a deleterious substance in waters frequented by fish, contrary to the 
form of the statute in such case made and provided. 

The evidence led by the Crown reveals, and I find as fact, that the defendant 
owns and operates a railway maintenance yard situate and being on the north side of 
False Creek the City of Vancouver. Waste material from the yard, and in particular 
from a Roundhouse located thereon is received by a series of drains which lead to an 
oil separator that in turn discharges into False Creek through a sewer outfall. 

On or about October 30th, 1975 in excess of onehundred gallons of lubricating 
oil was discharged into False Creek through this system. False Creek, I find, is water 
frequented by fish and it is agreed that lubricating oil is a deleterious substance.» ‘ 

The admitted evidence on behalf of the defendant is that on the night of October 
29th and 30th, 1975 a locomotive had completed a maintenance check and was idling 
outside the Roundhouse -when a gasket blew causing sixty gallons of’ lubricating_oil to 
leak into a drain leading to the separator and a consequent discharge into False Creek. 
The maintenance foreman, a Mr. Silver, who was on duty, had never seen in his long 
experience, or heard of, such an occurrence. 

The defendant relies on sub-section (8) of. Section 33 of the Fisheries Act and 
submits that on the facts it has satisfied the "unless" portion of this sub-section. This 
sub-section reads as follows: 

(8) In a prosecution for an offence under this section or section 3-3.4, it is 
sufficient proof of the offence to establish that it was committed by an 
employee or agent of the accused whether or not the employee or agent is 
identified or has been prosecuted for the offence, unless the accused establishes 
that the offence was committed without his knowledge or consent and that he 
exercised all due diligence to prevent its commission. 

Counsel for the defendant submits that the "separator was put into use to clean up 
every day predictable oil spills of a routine nature" and its installation was not- 
intended to anticipate every conceivable eventuality such as occurred on the night and 
day in question. It is further submitted that the oil separator had been reliable in "the 
past, was regularly maintained and not found to be wanting. The deposit of oil was 
or knowledge of the defendant and that the company exercised "all due diligence" to 0 caused by a latent defect in a company locomotive, it was‘ caused without the consent 

‘ 

prevent the commission of the offence. For the most pa_rt I respectfully disagree.
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The oi_l separator was built in 19l# and in the opinion of Mr. John Watkins-, Chief 
Operations Protection Officer of Environment- Canada, it was inadequate to cope with 
today's pollution problems. Proper maintenance of this separator in his view required 
the removal of the oil daily or at least weekly. This was not done. Indeed and on the 
contrary the evidence is that it was cleaned, the separator, at best on three to four 
weekly intervals, more often monthly or longer. The oil capacity in this separator was 
two hundred and fifty gallons. The discharge from the locomotive was only sixty 
gallons and the discharge. into False Creek was over one hundred gallons. One can but. 
conclude from this that there must have been a considerable amount of oil in the 
separator prior to October 30th, 1975 which ought to have been removed. In other 
words, if there had only been sixty gallons discharged into the separator and it had 
been properly maintained as claimed, "then by its very structure and capacity it ought 
to have remained in the separator, ready for removal, and not have been, as it was, 
discharged into False Creek. Further, the separator had no overflow tank or 
automatic devices to prevent discharge of oil into the outfall in the event of other 
than small oil flows. 

Mr. Green, Assistant Divisional Engineer of the defendant company, in conversa- 
tion with Mr. Watkins some three days before the incident occurred, said that the 
separator was "inadequate to cope with todaysv flows‘ of on." Mr. Green agreed that a 
new _oil separator to replace the existing one would help but. it was notpart of the 
company's polution abatement proposals that were to be submitted to Environment 
Canada. Mr. Green has testified in this trial and his evidence is, in part, less 
inc_riminating than what he said to Mr. Watkins. This is understandable. However, 
where there‘ is any variance between what he said to Mr. Watkins and what he has said 
to me, I am inclined to accept as more accurate the former. There is evidence that 
there had been previous incidents of oil spillage into False Creek, one such incident 
prompted boat owners of the local marina under the leadership of one, Stanley Burke, 
to prepare a petition and present it to whom they considered the person responsible for 

- action. 

The action of the defendant subsequent to October 30th, 1975 including the more 
frequent cleaning of the old oil separator, the one in question, and more significantly 
the installation of a new separator alongside it can permit of the inference that the 
defendant tacitly acknowledged that the system employed before was inadequate for 
the existing needs. 

Now there is no argument that the defendant intended or hence consented to the 
unprecedented escape of oil from the locomotive as previously described. The Crown's 
position is, as I understand it, that this spillage constituted but a percentage of the 
total discharge or deposit" present in the oil separator, and that there has been no 
evidence adduced here sufficient to establish that the defendant exercised all due 
diligence to prevent the oil separator from getting into the condition which resulted in 

. the oil spill into False Creek as proven. 

I -am unconvinced on the facts before me that the defendant has shown here that 
it did not know no'r consent to the depositing of oil (excepting the sixty gallons from 
the locomotive) into False Creek. Even if I were convinced, to avoid liability the 
defendant must couple lack of consent or knowledge with, and I'm now quoting from 
the judgment of Mr. Justice Morrow of the Supreme Court of the Northwest 
Territories in the case of Canada Tungsten Mining Corp. Ltd. v’. The Queen,

~

~
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unreported, March 5, 1976, the defendant must couple lack of consent or knowledge 
with: 

A behavior or consciousness which in effect shows it was not blind to the 
consequences of the possibility as well as the consequent danger of a leakage 
such as is found in the present case. »

' 

I cite. Sweet v_. Parsley 1970 A.C. 132, as Judge Morrow did, where Lord Diplock 
states at page 163: 

V

’ 

Where penal provisions are of general application to the conduct of ordinary 
citizens in the course of their everyday life, the presumption is that the standard 
of care required of them in informing themselves of facts which would make 
their conduct unlawful, is that of the familiar common law duty of care. But 
where the subject matter of a statute is the regulation of a particular activity 
involving potential danger to public health, safety, or morals, in which citizens 
have a choice as to whether they participate ornot, the court may feel driven to 
infer an intention of Parliament to impose, by penal sentences, a higher duty of 
care on those who choose to participate and to place on them an obligation to 
take whatever measures may be necessary to prevent the prohibited act, without 
regard to those considerations of cost or business practicability which play a part 
in the determination of what would be required of them in order to fulfill the‘ 
ordinary common law duty of care. 
The cleaning up operation by the employees of the defendant company, while 

praiseworthy in itself, not affect liability. It occurred after the event. 
"Prevention" not 'A'cor.rection".is the word used in Sec. 33(8). 

The responsibility for the proper installation, repair and maintenance, especially 
maintenance, of the oil separator is the defendants. The defendant has, in my 
considered opinion, fallen short of showing any sufficient effort which could be termed 
due '-‘diligence to prevent". I am satisfied, on the whole of the evidence, that the 
Crown has proven its case_beyond a reasonable ‘doubt with respect to both counts. I am equally satisfied that this-defendant has not brought itself under Sec. 33(8) to gain 
an acquittal, and I’ accordingly find the defendant guilty of both charges. 

Now, what does counsel have to say with respect to the matter of sentence or 
convicting of both counts. I have in mind the principle of Kienapple. 

Mr. Wruck: Yes, Your Honour, the Crown has no desire of convict-ing‘ the 
defendant of both counts because of the principle in Kienapple. 
Really, the Crown is only interested in successfully prosecuting the 
accused for one count. . 

The Court; Well, you agree then that the two complaints originate from the same 
cause or matter and hence the application of that principle 
enunciated in that case applies here? 

Mr. Wruck: Yes, I agree completely with Your Honour.
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The Court: I take it you don't take any exception to that, ma'am? 

Ms. Maughan: No, Your Honour. 

McCarthy, J.,:--(Remarks at Sentence, February 18, 1977) In passing sentence in 
this case - let me see the Information, please -- and by the way sentence is going to 
be passed on Count Two. 

In passing sentence I am going to take into account the efforts of the defendant's 
_ 
employees immediately after the spill was detected, and also I am going to take into 
account the consequent construc-tion of a new oil separator. I am not entirely satisfied 
as to that searator's full use and effect, nor am I unaware of the fact that it was 
constructed, or completed rather, some six months thereafter, but in any event it 

shows an indication of concern of the defendant in that respect. 

Now, I must also bear in mind the deterrent effect of a conviction and the 
resultant consequences in the present type of offence. ‘The defendant“ is one of the 
largest corporate entities in this country. Its very magnitude and size makes it 

important that the penalty not be so small as to invite further breaches. The 
defendant has several previous convictions under this Act or similar enactments and 
has shown some reluctance to implement, has been lessthan responsive, to proposals 
for better pollution abatement in False Creek. . 

The place of occu_rrence is not insignificant here. False Creek in 1975, the year 
of the commission of this offence, provided as it does now facilities for pleasure craft, 
and plans had been laid at that time for the construction of low and medium rental 
accommodation, that is, on the south side of False Creek. Such users and others, the 
public as a whole, are entitled to the many benefits and pleasures of the area, 
including the marine life that exists both therein and thereunder. The defendant must 
accept its corporate responsibility and do so seriously when maintaining an operation 
such as this in a location so central to the heart of Canada's third largest city. 

By Section 33(5) prevision is made for a maximum fine of five thousand dollars. 

To adequately meet the requirements of deterrence and protection it is my 
opinion that there should be a fine here, and I do so impose a fine, of four thousand 
dollars.

’ 

Now with respect to Count number one, Mr. Prosecutor, is it one that I should 
dismiss or invite the Crown to enter a stay? I don't think it should be left in limbo. 

Mr. Wruck: No, Your Honour. The_Crown would direct the Clerk of the Court to 
enter a stay. of proceedings on Count One.

~

~
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REGINA v. GREAT CANADIAN OIL SANDS LTD. 

Alberta Judges’ Court, Aime, J., Fort McMw-ray, February 23, 1977 

Environmental law - Water pollution —- Deposit of deleterious substance in 
water frequented by fish — Acute lethality tests performed in laboratory using species 
of fish not present in water in question - No other evidence of harmful effects — 
Deleterious nature of deposits not proven - Accused acquitted — Fisheries Act, 
R.S.C. 1970, c. F-‘14, ss. 33(2), ;$3(1_1). 

The accused operated an oil sands extraction plant near" the Athabasca River. It 
was charged with permitting the deposit of a deleterious substance in water 
frequented by fish after government tests showed‘ that two samples of seepage in the 
area of its operations were acutely lethal to fish under laboratory conditions. The 
first sample consisted of seepage which flowed out of the dyke surrounding the 
accused's ‘railings disposal area. This effluent flowed into a nearby swamp and could 
not be directly traced to the river. However, seepage also flowed from a pipe which 
projected from the riverbank in the same vicinity, and a sample of the surface water 
of the river collected immediately where this seepage emptied into it was also found 
to be acutely lethal under laboratory conditions. 

Held, the charge should be dismissed. The Crown's evidence of acute lethality 
arose from tests on species of fish which were either only marginally present in the 
waters in question or totally absent, and otherwise disclosed n_o disce_rn_ible harmful 
effects on the river. Accordingly,- the deleterious nature of the material deposited 
was not proven and the accused -was therefore entitled to be acquitted. 

D.W. Kilgour, for the Crown 
' 

D.R. Thoma_s, for the Accused 

Aime, 3.: (Orally-)--We are now dealing with the judgment of the charge under 
the Fisheries Act. against the Great Canadian Oil Sands Company Limited of Fort 
McMurray. The charge in the Information dealing with the complaint is that Great 
Canadian Oil Sands Lirnijted, a body corporate registered under the laws of the 
Province of Alberta, on or about the 12th day of July, 1976 near Fort McMurray in the 
Province of Alberta did permit the deposit of a deleterious substance in water 
frequented by fish, namely, the Athabasca River contrary to the provisions of 
Subsection 33(2) of the Fisheries Act as amended to date. 

The statute, we are dealing with, Section 33 subsection 2, no person shall deposit 
or permit the deposit of a deleterious substance of any type in water frequented by 
fish, or any place under any conditions for such deleterious substance or any other 
deleterious substance that results from the deposit of such deleterious substance may 
enter any such water. The definition under the Act, Section 33 (11) any substance that 
if added to any, wa-ter would degrade or alter or form part of a process of degradation 
or alteration of the quality of that wa-ter so that it is rendered deleterious‘ to fish or to 
the use by man of fish that frequent that water; and, subsection (b) has practically the 
same thing "that frequent that water."

,

‘
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The Crown therefore must prove fifst, the identity of a person or registered 
company, two, that on July the 12th, 1976 they did permit a deposit, three that there 
was a deleterious substance, and four, in water frequented by fish; and this being a 
summary conviction procedure it must be beyond ‘a reasonable doubt. It is of strict 
liiagility which means - doesn't - intent is not an ingredient, excuse, or negligence a 
e ence. ’ 

We now go to the evidence. The evidence is that Great Canadian Oil Sands is a 
corporation in the Province of Alberta, and we're dealing with the material time of 
July the 12th, on or about. The Crown led several expert witnesses, and dealing with 
Mr. William Lake he along with two others took samples from what was described as 
the dyke filter pipe, and also from the inner surface - interface samples. 

The Crown led the evidence of the laboratory tests before the evidence of the 
taking of the samples, and it was _a bit difficult to just relate the two. However, Mr. 
William Lake, Peter,Mildner and William Cary together went to the area between the 
dyke and the settling pond of the Great Canadian Oil Sands’ operation and the 
Athabasca River. They took water samples from the so-called dyke filter and a 
sample from the interface, so-called, and also from 10 feet upstream from the 
interface and 40 yards downstream. ' 

Mr. Lake conducted bio-assay tests using the Stickleback, and from the interface 
it is my understanding from the evidence that three of the ten died. Mr. Beckett also 
conducted tests with the use of rainbow trout, and the dyke samples, five died withi_n_ 
72 hours, and at the interface five died of the five within the 96 hours. None - there 
was no mortality of the downstream nor of the upstream. 

Mr’. Dave Berry, research programmer, who had worked on the Athabasca River 
during the greater part of last summer between June and September, on a 80-mile 
stretch of the river from Fort McMurray to the Firebag River sampling fish and that 
he found at least 20 species. He found no rainbow trout. He found five Stickleback_ 
which was out of over 3000 fish that he had netted, and he observed that there. was no 
predication of the ecological environment on the Athabasca River. 

Mr. Galbraith and Mr. Spagnut did not give expert evidence but they did say that 
they fished on the river, and especially Mr. Spagnut who said that he fished withi_n the 
area and has done so for a considerable length of time and did not find that there was 
any deterioration to the ecology of that particular area. Mr. Perehinec of the Great 
Canadian Oil Sands gave evidence that there was considerable rain water along the 
dyke, that fertilizer had been used, and I think I can say at this moment that it really

' 

doesn't matter whether the ef-fluent we're concerned with comes from inside the dyke 
or outside the dyke as long as the company are responsible for its control. 

I therefore find that GCOS or Great Canadian Oil Sands is a corporation within 
the Province of Alberta, that they did have control of the dyke at the interface area, 
the effluent from the dyke filter went into a ditch, and there's only an inference that 
there was a connection between that particular location and the interface area. So, it 
really cannot be considered evidence as going into the river as it is only near. The 
effluent. from the interface area was under the control of the Great Canadian Oil 
Sands and that. this effluent did flow into the Athabasca River and that it was 
deleterious to fish that were subjected to tests in the laboratories.

~

~
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I also find that the Athabasca River is frequented by fish, and this leaves the 
matter of a deleterious substance, was it or was it not to the Athabasca River. 

The Crown has made an analogy of a speeding car, with 31 miles an hour being 
one mile over the speed limit; that it is an offence regardless of the degree; however, I 

feel that he left out another element that is necessary, and that is not only was there 
speeding but it was dangerous to the public, if you want to use that analogy‘. 

I think the purpose of the Fisheries Act is to protect the ecology environment of 
the river from pollution by industries or any persons that may be involved. We all 
agree I think that this should be controlled for the public interest. 

.1 also would like to say that when we're dealing with a matter of pollution you 
have motor boats on the river, you have the bitumen in the Athabasca River, you have 
birds on the river, even fish themselves would pollute the water, so there's no such 
thing as pure water. 

So, we are dealing with a matter of degree, and we're dealing with getting back 
to what is a deleterious substance. Any ‘substance that if added to any water that 
would degrade or alter or form part of a process of degradation or alteration of the 
quality of that water so that it‘ is rendered deleterious to fish or _to the use by man of 
fish that frequents that water. 

To be a deleterious substance it must affect the fish in the water that we're 
dealing with which is the Athabasca River and not elsewhere. I find that there is 
absolutely no evidence of any effect’ on the ecology or the fish in the Athabasca River 
at, near, or downstream from the Great Canadian Oil Sands’ plant on or about the 12th 
day of July, 1.976, neither before or after. Therefore, I dismiss the charge against the 
company.
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REGINA v. GREAT CANADIAN on. smns LIMITED 

The District Court of Alberta, Edmonton, Alberta, McClung, J., January 10, 1973 

Environmental law - Permitting the deposit of a deleterious substance in water 
frequented by fish - No evidence of adverse effects on river in question — Acute 
lethality tests performed using fish species not present in water affected —Deleterious 
nature of deposit not proven —— Appeal dismissed — Fisheries Act, R..S.C_. 1970, c. F-' 
14, ss. 33(2), 33(11). 

The accused was charged with permitting the deposit of a deleterious substance 
in the Athabasca River after seepages collected in the vicinity of its operations were 
shown to be acutely lethal to fish ‘under laboratory conditions. The charge was 
dismissed in Provincial Court on the grounds that the Crown had failed to prove that 
the material deposited was deleterious within the meaning of the statutory definition. 

Held, the appeal. should be dismissed. There was no evidence of any harmful 
effects on the river, nor was there any evidence of deleterious substances in the fluids 
in question. Moreover, the Crown's tests had utilized species of fish not present in the 
Athabasca River or only very rarely so, and these data were therefore‘ insufficient to 
prove that the seepages in question were deleterious. - 

R. v. British Columbia Forest Products Ltd.-, unreported, B.C. Co. Ct., June 17, 
1976; refd to. - 

D.W. Kilgour, for the Crown, Appellant . 

D.R.G. Thomas, and T.A. McCrum, for the Accused, Respondent 

McC_lung, 3.:--Great Canadian Oil Sands Ltd. was charged that (it) on or about 
the 12th day of July, 1976 near Fort McMurray in the Province of Alberta, did permit 
the deposit of a deleterious substance in water frequented by fish, namely, the 
Athabasca River, contrary to the provisions of subsection 33(2) of the Fisheries Act 
(Canada) as amended to date. The Crown appeals the company's acquittal following 
trial in the Provincial Court.

' 

The company's operations include a tar sand mine and processing plant near Fort 
McMurray situated near the Athabasca River. The processing plant separates bitumen 
from tar sand by means of a sophisticated hot water process. The bitumen is then 
refined to synthetic crude oil and the by-products, sand, water and clay are diverted to 
a large tailings pond nea_r the extraction plant. A large dyke encircles the tailings 
pond and some of the by-product sand is employed in elevating the height of the dyke 
to contain increasing water levels. Some water is withdrawn from the pond and 
recycled for use at the plant. The clay settles slowly within the pond and in the 
opinion of William Car-y, the Environmental Conservation Co-ordinator of the 
company, who was called as a. Crown witness, forms an impermeable barrier between 
the water found within and the sand dyke surrounding which prevents any seepage. 

Suspicious that effluents were reaching the Athabasca River, environmental 
authorities took water samples at four locations between the tailings pond and the

~
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nearby Athabasca River on July 12, 1976 and thereafter. These samples are described 
as follows: 

(a) 

(b) 

(c) 

(d)
g 

The dyke drainage sample - this sample was taken from two of some 72 
drainage pipes which had been apparently installed to regulate water levels 
within the dyke itself to insure its stability. Notably, this discharge was 
never monitored to determine if it eventually entered the Athabasca River. 
Its progress after leaving the pipes was described as "meandering" and 
without definite channel. 

The interface sample - a pipe extending about three feet from the river 
bank discharged liquid into the river, the level of which was about 18 to 24* 
inches below the pipe itself._ The sample was not taken solelygfrom the 
fluid discharged by the pipe but from the river immediately below. The 
Environmental Officer understood that the pipe emitted liquid initially 
collected from the upper third of the dyke although it appeared to connect 
with what was described as a little collection pond which in turn connected 
with some ditches near the base of the dyke. 

The downstream samples - water was collected from the Athabasca River 
nearby but downstream from the interface sample point. 

The upstream samples - water was collected from the Athabasca River 
nearby but upstream from the interface sample point. 

These four samples were then taken to Edmonton where in laboratory conditions 
two species of fish, Rainbow Trout and Brook Stickleback, were introduced into each 
of the samples for specified periods of time. Some of the fish expired in the dyke 
drainage and interface samples but no mortality was reported in the upstream‘ or 
downstream samples. ~ 

_ 

In my view, a review of the evidence supports the learned Provincial Judge's 
disposition of this charge. The evidence indicates that: 

(1) 

(2) 

(3) 

The river itself displayed no visible evidence of any adverse effects as a 
result of any aspect of Great Canadian's operation. 

There was no evidence of any disruption of the aquati_c or biological 
systems present in the river. , 

While there wfaslsome evidence that sodium hydroxide, napthenic acid and 
bitumen itself reached the tailings pond as by-products of the extraction 
process there was no evidence that they or any harmful substance was 
discharged from the tailings pond during or after the settling process into 
the river through the discharge pipes investigated by the environmental 
authorities. No analysis of the questioned fluids was proven in evidence. 
An in extremis attempt to prove that ammoniated fertilizer used by the 
company in the Cultivation of grass and shrubbery during area reclamation 
had washed into the river during" recent heavy rains was made by Crown 
Counsel during his cross;-exam_inat-ion of defence witnesses. The learned 
Provincial Judge made no finding in this regard but it is clear from the
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reasoning in Regina v. Wynnychuk (1962), 37 W.W.R. (N.S.) 381 that such a 
finding could not support a verdict adverse to the respondent. 

(4) "The dyke drainage sample fluid was not proved to have reached the 
Athabasca River or have been "deposited" within it. 

(5) The interface sample fluids, apart from their questionable source, were not 
proved "deleterious"'having regard to the fact_ that the Athabasca River 
itself was either inhospitable, or; 

‘1 instinctively objectionable to Brook 
Stickleback and Rainbow Trout because of their absence, or at least rarity, 
in its waters. 

’

_ 

(6) No proper evidence was led indicating the chemical composition of the 
alleged effluents from which the learned Provincial Judge could find 
toxicity to fish by themselves or in conjunction with other substances. 

(7) No proper evidence was led establishing that any toxic substance 
associated with the company's operation reached the river which was not 
present in any event when regard is had to the fact that the river or its 
tributaries flow through outcroppings of tar sand releasing into its course. 
bitumen iridescents or natural oil slicks. V 

(8) There was no evidence indicating the pathology of the dead Rainbow Trout 
and Brook Stickleback. 

(9) No tests whatever appear to have been carried out to demonstrate any 
undesirable effect arising from the alleged effluents upon aquatic life 
measurably innate to the Athabasca River. Consequently there was no 
evidence that any species that "frequented" the river was deleteriously 
affected. The use of the verb "frequent" in s. 33 of the Fisheries Act 
(Canada) is not without significance. The Shorter English Oxford 
Dictionary provides the following definitions: 

‘frequent - to visit‘ often‘; to resort to habitually; to use habitually; .-.. to 
resort to and unto; to associate with; to be often in and about; to crowd, 
fill.‘ 

Neither the Brook Stickleback or the Rainbow Trout used in the laboratory 
bioassays "frequented" the river and it was, therefore, open to the learned Provincial 
Judge to decline any finding, which he_did, that the discharges had been proven a 
"deleterious substance" as defined by the Act.

~ 

The frailties of conducting bioassays in laboratory conditions without regard to 
on-site circumstances in these investigations are reviewed by His Honour Judge 
Cashman in Regina v. British Columbia Forest Products Ltd., British Columbia County 
Court, Nanaimo Cr. 663, June 17, 1976 (unreported). On any view the bioassays 
prepared in this investigation are merely one isolated circumstantial evidentiary fact. 
The learned Provincial Judge apparently refused to regard them", even inferentially, as 
proof beyond reasonable‘ doubt of the offence. I am not prepared to attach greater 
weight to them. On the contrary, I agree with his disposition. The appeal is therefore 
dismissed.

~
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I/{EGINA v. CANADIAN CELLULOSE COMPANY, LIMITED 

British Columbia Provincial Court, Romilly, J., Terrace, B.C., March 14, 197? 

Environmental law -.- Water pollution — Deposit of deleterious substance in place 
under conditions where may enter water frequented by fish - Defence of due diligence - Meaning of deleterious —- Fisheries Act, R.S.C. 1970, c_. F-14, ss. 33(2), 33(8). 

The accused corporation was charged after a transformer exploded at its pulp 
‘mill causing the release of 210 gallons of polychlorinated biphenyl (PC-B) into drains 
leading to a nearby harbour. The explosion occurred on account of a prior leakage of 
PCB from the transformer brought about by extensive corrosion of its body. 

Held, the accused was convicted. Due diligence had not been exercised in the 
care and maintenance of the transformer which could have prevented the. explosion, 
nor was there any evidence to support the theory of sabotage. Moreover, the officers 
and employees of the corporation were negligent in- failing to prevent the unlawful 
deposits after the explosion or to mitigate their harmful effects. In proving the 
substance deleterious, the Crown was not obliged to lead evidence of the results of 
tests for acute lethality. The Crown could discharge its burden by introducing expert 
testimony as to the deleterious nature of the substance in question. 

The Queen v. Pierce Fisheries Ltd. (1.970), 12 D.l..R. (3d) 591; R. v. Churchill 
Cooper Corporation Ltd., [1971] 4 W.W.R. #81; Monkman v. The Queen, [1972] 3 
W.W.R. 686; R. v. Jordan River Mines Ltd., [1972] 3 W.W.R. 30; Canada Tungsten 
Mining Corporation Ltd. V. The Queen (1976), 5' C.E.L.N. 120; Sweet v. Parsley, 
[1970] A.C. 132; Kienapple v. The Queen (1975), 15 C.C.C. (2d) 521+; refd to. 

Werner (Heinrich, for the Crown. 
' Robert Gardner and Irene Stewart, for the Accused. 

_ 

Romilly, 3.:--(orally) These charges were laid under Section 33(2) of the 
Fisheries Act, 1970 R.S.C., C-14, amended in C-17 (lst Supplement) which states: 

Subject to Subsection ( 1) no person shall deposit or permit 
’ 

the deposit of a 
deleterious substance of any type in water frequented by fish or in any place 
under any conditions where such deleterious substance or any other deleterious 
substance that results from the deposit of such deleterious substance may enter 
any such water. 

It is obvious Subsection (4) has no application in these proceedings. 

The Crown takes the position that the Section creates absolute liability and that 
the absence of mens rea is no defence. 

, 
TheiCrown further argues that the Defendant 

must bring itself under subsection (8) of Section 33 of the Fisheries Act to gain an 
acquittal, although Mr. Gardner suggests that Section 33(8) might not even apply to 
this particular case.

’ 

I am of the view, and even Defence counsel would concede, that mens rea does 
not apply‘ to a prosecution under Section 33(2) of the Fisheries Act, although Defence



112 FISHERIES POLLUTION REPORTS 

counsel points out that before we get to that point there has to be some proof that an 
agent or employee of the company had committed the offence or caused the spill.- 

With the greatest respect, _I am not satisfied that I have to satisfy myself that an 
agent or employee committed the spill. At any rate, from the evidence I have there is 
no doubt at all that the company was partially, if not totally, responsible for the spill. 

I would say atthis stage that mens rea does not apply under Section 33(2) of the 
Fisheries Act. I will simply adopt what was said by the majority judgment in the 
Supreme Court of Canada in The Queen v. Pierce Fisheries Ltd. (1970), 12 D.L.R. (3d) 
591, the more recent decision in Regina v. Churchill Copper Corporation Ltd., [1971] 4 
W.W.R., 481,‘ the decision in Monkman v. The Queen, [1972] 3 W.W.R., 686, Regina v. 
.é,or":a£i R3i6Ie7' Mines Ltd., [l97¢I»] 4 W.W.R., 337, and Regina v. McTaggart, M972, 3 

Defence counsel made many submissions,'but. I am going to summarize them and 
-I hope I can deal with all the points that he raised. 

(1) Defence counsel submitted that the Defendant company has established a 
defence under Section 33(8) of the Fisheries Act if it was necessary to 
establish that defence. - 

(2) He indicated that the Crown had not proved the deposit of a deleterious 
A substance, and 

3 

(3) 
A 

(He indicated‘ that there was not sufficient evidence that PCB 1254 reached 
water frequented by fish. 

I shall deal with these submissions in turn. 

Has the Defendant company established a defence of due diligence under Section 
33(8) of the federal Fisheries Act? Section 33(8) of the federal Fisheries Act states: 

(8) In. a prosecution for an offence under this section, or Section 33.4, it is 

sufficient proof of the offence to establish that it was committed by an 
employee or agent of the accused, whether or not the employee or agent is 
identified or has been prosecuted for the offence, unless the accused establishes 
that the was committed without his knowledge or consent and that he 
exercised all due diligence toprevent his permission. 

It would appear from this subsection that in order for the company to establish a 
defence under this subsection, the company has to establish (1) that the offence was 
committed without its knowledge and consent, and (2) that it exercised all due 
diligence to prevent" its commission. After reviewing the evidence at length, after 
sitting through 11 days of trial, after assessing the various witnesses, assessing their 
demeanor and what have you, I am satisfied that the spillage of PCB 12541 in this case 
was accidental.‘ Certainly I am -satisfied that the Defendant company did not consent 
to the spillage of PCB l25li in the sense of willingly agreeing or hoping for it to enter 
water frequented by fish. But as was stated in the Supreme Court of the Northwest 
Territories in the case of Canada Tungsten Mining Corporation Ltd. v. Her Majesty 
the Queen, a decision of Mr. Justice Morrow, reported in (1976) 5 C.E.L.N._ 120 
(N.W.T:.S.C,):

~

~

~
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'But to avoid liability the appellant- must couple a lack of consent with a 
behaviour of consciousness, which in effect shows it was not blind to the 
consequences of the possibility, as well as the c'on_sequent danger, of a leakage 
such as is found in the present case. 

The general -approach to the problem is beautifully expressed in Sweet v. 
Parsley, [l970lA.C. 132, where Lord Diplock states at page 163: 

Where penal provisions are of general application to the conduct of ordinary 
citizens in the course of their everyday life, the presumption is that the standard 
of care required of them in informing themselves of facts which would make 
their conduct unlawful, is that of the familiar common law duty of care. But 
where the subject matter of a statute is a regulation of a particular activity 
involving potential danger to the publ-ic health, safety or morals, in which 
citizens have a choice as to whether they participate or not, the Court may feel 
driven to infer an int_ent—ion of Parliament to impose, by penal sentences, a higher 
duty of care. on those who choose to participate and to place on them an 
obligation to take whatever measures may be necessary _to prevent the prohibited 
act-, without regard to those considerations of cost or business practicability 
which play a part in the determination of what would be required of them in 
order to fulfill the ordinary common law duty of care. 
Having found that the accused company has established that the offence was 

committed without its knowledge or consent, I now have to deal with the question as 
to whether the accused company exercised all due diligence to prevent the commission 
of the offence. In this case I have to deal with the question as to whether the- 
company exercised due diligence to prevent the commission of the offence before the. . 

explosion of the transformer and immediately after the explosion of the transformer. 

Dealing first with the question of due diligence by the company before the 
explosion of the transformer in Woodroom No. 3-, I have to deal with -the condition of. 
the ‘transformer and the steps taken‘ to make sure that it was in working order. It was 
clear from the evidence of Mr. Smart and Mr. I-Iebron and the photographs which were 
marked Exhibits 2-A and 2-L in these proceedings that the transformer which 
eventually exploded was not a very pretty transformer. It is evident from those 
photographs that the transformer showed signs of advanced rust. In fact, they appeared to be so rusty on the fins that Mr. Carscadden felt that if he was shown a 
photograph of a transformer in that shape he would make sure that it was checked on a 
daily or shift basis and efforts would be made, in his opinion, to have it replaced as 
soon as possible. In this case the Defendant company wasn't about to take this type of 
precaution. The Defendant company felt that the transformer was in good working 
condition and tested it on a weekly basis or at least every, three days. This was even 
after the transformer developed a pinehole leak sometime in October or November of 
1976. When the transformer" developed a pin-hole leak, instead of replacing the fins or 
trying to see if the transformer could be replaced the company, according to the evidence of Mr. Ti’ndale,, placed a plug into the fins of the transformer, something 
which the experts Dr. Levelton and Mr. Carscadden indicated should not be done. There was, some question as to whether a plug could be a part of an epoxy process that 
the company was using to prevent leaking, but it is evident from a careful perusal of 
the evidence that the reference was to a plug and not to a part of the epoxy. You will 
recall from the evidence that there were references to a plug being seen next to the
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transformer after the explosion. There is no reference to that being part of the epoxy. 
Two witnesses at least, Mr. Tindale and Mr. Townsend, refer‘ to this plug being seen at 
the site of the transformer after the explosion. Dr. Levelton was asked as to whether 
the plug could be a part of the epoxy process, and Dr. Levelton indicated that it could 
be in certain circumstances. He indicated in response to a_ question from the bench 
that he saw no sign of any epoxy one the fins of the transformer which he examined, the 
transformer which was located in Woodroom No‘. .3. -In fact, Mr. Townsend, one of the 
first persons to witness the exploded transformer in Woodroom No. 3, was brought all 
the way from Nova Scotia under subpoena by Defence counsel but he was asked to be 

- excused by the courtbefore he couldtshed some light as to whether it was a plug that 
was in fact inserted into the tins of the transformer. It is true that Dr. Levelton was 
called by the Defence and established that this rust on the tank of the transformer and 
the tins of the transformer was merely superficial rust and didn't really attack the 
metal to any great extent, but his evidence had to be academic when we realize that 
the only part‘ of the fins of the transformer that eventually ruptured and from which 
there is no doubt that the vast amount, if not. all of the PCB 1254 leaked, was an 18- 
inch portion which was taken from the transformer before Dr. Levelton had a chance 
to look at it. With Dr. Levelton not being able to examine that portion, that crucial 18 
inches of the fins of the transformer, I have noalternative but to accept the evidence 
of Mr. Smart. and Mr. I-iebron and the pictures that they produced in court with respect 
to the state of the transformer and in particular the fin portion of the transformer 
that eventually exploded. You would recall that Mr. Smart indicated that portion was 
so rusty -that a slight pressure with one finger caused fluid to seep out from the ~ transformer. The Defence counsel raised the theory of . sabotage by a person or. 
persons unknown. To substantiate this theory he‘ called Mr-. David John Walker, who 
suggested that security at the plant couldn't really be maintained because of a CNR 
right-of-way which went through the premises of the Defendant company. Dr. 
Levelton was also asked to speculate with ‘respect to the implosion that was referred 
to by Mr. Tindale and the fact that the portion of the fins that ruptured appeared to be 
bent inward. This sabotage theory, in my respectful opinion, was just that —- a theory. 
I am not satisfied that this theory was substantiated in any way, shape or form by any 
credibtle evidence that was brought‘ before me in this trial. As a matter of fact, it was 
suggested by Mr. Carscadden “that this inward turning of this particular rupture in the 
fins could have. possibly been caused by a plug being inserted into one of the fins, the 
very thing that Mr. Tindale told us was inserted" to patch a pin-hole leak. One would 
have expected that with the surges of power that Mr. Bujrchardt mentioned, and the 
surges which were also described so accurately by Mr. Wiole, and the activity that one. .- 

would expect in a_ transformer that the company would have been more careful about 
having equipment that could possibly withstand ‘those types of pressures rather than 
this type of rusty equipment which I find was situated on Woodroom No. 3 and 
eventually exploded. 

Of course, one just‘ can't overlook the opinion of Mr. Tindale, who had. the 
occasion to look‘ at this transformer almost immediately, who was responsible to a 
certain extent for servicing it, and after it exploded and after he had some time to 
think of it and after having quite a bit of experience dealing with transformers 
themselves, he said in his opinion the explosion of the transformer was due to the 
corrosion of the fins. He felt that because of the corrosion of the fins the transformer 
lost oil and as a result of the loss of: oil there was, in his; opi_n_ion_, this explosion which 
caused the transformer to ‘fail. This is an opinion given by one of the employees of the 
company, a person in charge of the neurojet program and one. who had some

~
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supervision over the elec-trical system, it would appear, of the company. This opinion 
is in part supported by Mr. Carscadden whose evidence I dealt with while reciting the 
evidence and making certain finding of fact. On the basis of the foregoing, I am not 
satisfied at all that the Defendant company in this case exercised the due diligence 
that one would expect the company to exercise to prevent the commission of the 
offence. I

' 

After the explosion the company was fortunate that their attention was drawn to 
this transformer. They were fortunate because as soon as this transformer failed, the 
lights in the woodroom area went out. The representatives of the company, however, 

“in my opinion, refused to be concerned with the. environmental aspects or the 
environmental hazards of this explosion. According to the evidence of Mr. Nickol_ichuk 
and Mr. Tindale, all went to the scene to see what the trouble was. They were all able 
to ascertain that the transformer had exploded. ‘According to the evidence that I 
heard, and after reading the transcript carefully, it becomes evident that Mr. 
Nickilichuk, Mr. Townsend and Mr. Tindale were mainly concerned with making a 
business decision; that is, the business decision of replacing‘ the transformer in Woodroom No. 3 as -soon as possible. No one really noticed much about the 
surroundings of the transformer and in particular whether or not any of the PCB 1254, 
which was contained in the transformer, was leaking. Obviously someone other than 
these three witnesses may have noticed it because the letters from Mr. Kruett and Mr. 
I-Ialliday which were marked in evidence indicated they noticed some PCB l25# had 
leaked after the explosion of the 22nd of January. The officials, whoever they may be, 
felt however, it was all contained on the roof. It would appear fromthe evidence that 
because of this negligence, because of this inability to take the precaution of 
preventing the spill "of this toxic substance which was contained in the transformer, 
the inevitable happened.‘ A large amount of PCB 1254, approximately 210 gallons, 
spilled onto the roof, into the caves, down the sides of the caves, into the drains, into 
the interceptors —- interceptors which drained directly into Porpoise Harbour-. The 
Defendant company says that -the reason this wasn't noticed earlier than the 24th of 
January, l977, was because the mill was not in full operation,. whatever that means. At any rate, on the 24th of January, 1977, I am satisfied that when the company 
officials resumed fu_ll operations a considerable amount of PCB‘ was found on the roof, was found in the eaves, was found at the site of Woodroom No. 3, was overflowing in the interceptors and in fact, there was PCB all over the place, as evidenced by‘ the 
large amount of sawdust - sawdust eight feet wide, one foot deep -- along one side of Woodroom No. 3. There were a large number of drums being used to seal the substance away, there was a large amount of wood that had to be sawed up on the roof 
itself and the roof had to be replaced and all sorts of steps had to be taken to prevent a further spillage of this toxic- chemical. Thatthis PCB 1251+ got into the interceptors 
that flowed directly into the Sou_t_hern Outfall is evident from the evidence of Mr. Smart and Mr. Hebron who described what they saw on the 24th of January. The evidence of Mr. Hebron is that even on the 27th of January, 1977, the interceptors were full of sediment. I have no . doubt that the substance contained in the 
interceptors, even up to the 27th of January, was PCB 1254. This was the substance 
that was sampled by Mr. Hebron in the Interceptors marked "H" and "J" in red on 
Exhibit 4, and remember that substance was the substance that was analyzed by Mr. Sargent‘ and that was the substance the Crown claims flowed directly into the Southern 
Outfall into Porpoise Harbour. You will recall Mr. Sargent had a chance to test the ' 

sediment from these interceptors from the sediment samples. You will recall that one 
of the sediments was marked "EPS 14" and the other one "EPS 19". You will recall
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that when Mr. Sargent attempted to test the samples the response was so strong that 
the instrument was unable to record a read_ing. Is it any wonder, especially when one 
considers that the -substance. that was spilled from that transformer contained 950,000 
parts per million of PCB. All it seems to have taken down on its way into these 
interceptors was some tar from the roof. I'm satisfied from Monday, the 24th of 
‘January, 1977, the company took all steps necessary to prevent further spillage from 
‘the transformer and to prevent further amounts of PCB 1254 from entering the 
harbour through the interceptors. I am not satisfied from the evidence and from what 
I have said so far that the company exercised due diligence after the explosion to 
prevent‘ the spillage of approximately 210 gallons of PCB 1254. 

The next Defence raised is that the Crown has failed to prove the deposit of a 
deleterious substance, PCB 1254, or that the Crown has failed to prove that PCB 12514 
is in fact a deleterious substance. Section 3301) of the federal Fisheries Act defines 
deleterious: 

Deleterious substance" means: (a) any substance that, if added to any water 
would degrade or alter or form part of a process of degradation or alteration of 
the quality of that water so that it is rendered deleterious to fish or to the use 
by man of fish that frequent that water. ' 

Defence counsel submits that the best way to prove whether PCB has any effect 
on fish, and in particular whether any PCB that may have been spilled into Porpoise 
Harbour had any effect on the fish in that harbour was to conduct a bio-assay of the 
fish. Defence counsel said that a bio-assay was not done by the Crown. The Defence 
counsel indicated that the Defendant company did their own test. They indicated that 
although there is no onus and should be no onus on the Defendant company, they did 
their own ‘testing in an effort to help the -court’. They indicated that Dr. Vigers 
conducted a test with herring with PCB sediment at levels of 2.6 parts per million, 42 
parts per million and one control sample over a period of 30 days. Defence took the 
position that results showed conclusively that PCB contaminated sediment with levels 
of up to 42 parts per million had no harmful effect on herring teisted. Defence counsel 
also referred to evidence of Dr. Vigers that fathead minnows were known to survive in 
PCB water containing sediment with contamination levels of up to 500 parts per 
million over a period of 32 days. As I stated before, I find the test conducted by Dr. 
Vigers far from conclusive; in fact, I find it pretty inconclusive. The tests were 
conducted with herring that had PCB present in the fish to begin with, they were 
treated with contaminated food. The herring, it was admitted, were not bottom 
borders like the sale which was found in Porpoise Harbour itself. There was no effort 
that I am aware of trying to have this sediment used in the experiment similar to the 
sediment that existed at Porpoise Harbour -- that is, sediment with quite a bit of 
particulate matter to which it was alleged that PCB had a tendency to cling. The 
particulate matter you will recall was described by Ms. Garrett when she took a 
sample of ‘the water and sediment and tried to get it to settle, - water and sediment 
from Porpoise Harbour, There was noeffort made, it seems to me in my respectful 
opinion to reproduce the type of activity that might exist and in fact does exist at 
Porpoise l-Iarbour. There was no effort to refer to the food chain build-up that was 
referred to by Ms.. Garrett. There. was too much emphas_is in my opinion on the 
mortality rate rather than the sub-lethal effects described so adequately by Ms. 
Garrett -- effects with respect to the hatchability of the fish, the thyroid activity, 
their inability to fend off predators. I accept Ms. Garrett's testimony that it is very

~
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difficult to do laboratory experiments for the effects of PCB on fish. I accept her 
testimony that PCB is in“ fact deleterious in small amounts. In any event, Dr. Vigers who was called by Defence counsel admitted that PCB in tens of parts per million, PCB 1251!», would be deleterious to fish. I-Ie fujr-t_he_r stated that levels of 2,025 parts ' 

per million and 3,000 parts per million would be deleterious to fish, although I must 
admit that he tempered that somewhat when under re-examination. These two levels 
were found just below the Southern Outfall in Porpoise Harbour by Messrs. Packman 
and Nelson. One _could only imagine what effect levels of 8,551+ parts per million 
would have on fish. There were samples taken by Mr. Ho and his technician of 
shellfish obtained I00 feet from the Southern Outfall and a quarter mile from the 
Southern Outfall. In my opinion they really established nothing except to establish 
that both these samples had no PCB present. It should be noted in “this particular case 
that the grid system that was suggested by Defence counsel as a proper method of 
collecting sediment samples was not used. It may very well be that these shellfish 
were nowhere near the pool of PCB that was alleged to have been eventually deposited 
into Porpoise Harbour. There is also no indication as to when the shellfish came into 

I the area. In any event, they established very little as to the effects of PCB 1254 on 
the fish generally found and in Porpoise Harbour in particular. ~ 

There was some reference as to whether tests should be done of fish in situ and whether any tests in any waters frequented by fish would be enough. This is quite an 
important point and perhaps I should refer to it. I realize that what His Honour Judge Cashman said‘ and I realize what was said in the Athabasca case but I prefer the dicta 
of His Honour Judge Catliff in the case of R. v. Imperial Oil Limited and British 
Columbia Hydro and Power Authority unreported, B.C. Co. Ct., :20 November 1975 . 

His Honour at page 10 of his decision had this to say: 

The P0in_t as I understand it is that the words 'that water’ in Section 33(11) have 
reference only to the water alleged to be degraded at the actual site of the spill. 
I do not consider the words 'that water’ are to be so construed. In my view they refer to the words 'any water’ earlier in the subsection. The words 'any water’ 
would include the water at the site of a spill but are clearly not limited to it. 
The only qualifications to be attached to the words ‘any water’ is that such water must be proved to be frequented by fish. As I say, the water used by the Crown's expert in his experiments was water taken from Burrard Inlet which is water 
admit-teclly frequented by fish. 

I am satisfied in this case that no satisfactory tests were done. I am satisfied 
that in this particular case it was not possible to conductthe type of tests that could be conducted to show the full life cycle effects and to show the body burdens as was 
suggested Ms. Garrett. She suggested it was very, very difficult indeed, to conduct 
these tests. Because of the difficulty in doing these types of tests, I am satisfied that 
in this particular case I could rely on the opinions of the experts -- the readings, of the 
opinions of very many people who have done research in these fields and who have 
published papers, the papers that Ms. Garrett and Dr. Vigers have had access to. 

The last Defence and perhaps the one that causes me the most concern is the ’ Defence raised by Defence counsel that there is not sufficient evidence that PCB l25Lt reached water frequented by fish. Defence counsel submitted that tests done by Messrs. Thompson and Sargent were meaningless in that they were not done in a very 
scientific manner. Defence counsel suggested that the destruction of the samples
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before they had a chance to cross-examine on them certainly means that any results 
that were received, if accepted by the court, should be given very little weight indeed. 
Defence counsel indicated that the samples were not taken in a properly prepared 
bottle and in addition to that, Defence counsel claimed that there was sulfur present 
and that no effort was made. to remove sulfur from the samples‘ before they were 
tested, thus affecting the results. Defence counsel also dealt with the question of the 
Eckman Grab Sampler being used. An Eckman Grab Sampler which they submitted 
may have. been used for other PCB related projects and may well have been — 

contaminat_ed. Defence counsel said that their independent tests (two tests) away 
from the alleged site of the spill, some distance away from the alleged spill, into the 
Southern Outfall in Porpoise Harbour showed that there was little or no PCB present in 
Porpoise Harbour. It showed that there was a reading of .10 parts per million of PCB 
which the Defence claimed was the normal type of PCB around any commercial plant. 
With the greatest respect. to Defence counsel, however, I have already dealt with this 
matter on the No Evidence Motion. I have pointed out" that it would have been better 
if the Crown had kept its samples, but the fact that they were destroyed really doesn't _ 

mean that the results of the sampling cannot be introduced into evidence. I have 
already ruled on the No Evidence Motion that the fact that the samples were not 
present or that all the samples were not present in court affects the weight to be 
attached to this evidence. I agree that little weight should be attached to the results. 
In any event, at least three of these samples were kept and introduced into evidence. 
At least three of these gas chromatograms were introduced by Mr. Thompson to show 
how or what. his readings were and to show what sort of graphs he got. as a result of the 
tests he conducted. As I pointed out before, Messrs. Thompson and Sargent indicated 
that there was no elemental sulfur present. In any event, if there were, it would have 
no effect on their readings. If I remember Dr. Hasman's evidence, he said when 
pressed about whether sulfur had. to be removed he kept retreating to the answer, "I 
removed it in my sample. I decided to make it a practice in the lab that it be 
removed". In any event, Dr. Hasman pointed out that the presence of sulfur would 
affect the detectors and therefore make the gas chromatograph unable to pick up 
PCB, or it- may affect the base line; but in any event he indicated that the presence of 
sulfur would show up in the gas chromatograph. Both Messrs. Thompson and Sargent 
pointed out that no sulfur showed up although under cross-examination Mr. Sargent 
indicated that there. were no ‘detectable signs of elemental sulfur present. In any 
event, this Defence argument about sulfur, while interesting, is really not that 
persuasive especially when I look at the facts in this particular case. I have to 
remember that in thisparticular case there is no doubt at all that there was an 
explosion. There is no doubt at all that approximately 210 gallons of PCB 125‘: was 
spilled from the transformer. There is no doubt at all that approximately 210 gallons 
of PCB not only spilled out on the roof of Woodroom No. .3, but also went into the 
eaves of Woodroom No. 3, down the down spouts, into the interceptors, interceptors 
which flowed directly into the Southern Out-fall in Porpoise Harbour. You would recall 
that the concentration of PCB 1251+ from the transformer was 950,000 parts per 
million. There was no sulfur in that. You would recall that from the evidence there is 
no doubt that the PCB left the transformer and some of the PCB left this transformer 
and went rightdown into the interceptors. This was noticed on the 24th of January by 
Mr. Smart and other people. Even as late as the 27th of January large amounts of PCB 
were noticedin the sediment of the overflowing interceptors which flowed directly 
into Porpoise Harbour. Is there any wonder that readings similar to the readings found 
by Mr. Sargent were found in the sediment right below and immediately near to the 
pipe which flowed into the Southern outfall into Porpoise Harbour. Isit any wonder
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that the results of 8,55lI- parts per million and results of 2,025 parts per million and 
results of 3,725 parts per million were found in .that setting? To hold that these 
results were erroneous is perhaps to defy the ordinary rules of common sense and 
logic. In my opinion, however, the readings .were just icing on the cake from the Crown's point of view. There is almost an irresistable inference that the PCB 1251: which flowed from the roof into these interceptors did in fact go or flow directly into the sediment just below the Southern Outfall pipe. Mr. Gardner suggested that PCB is 
heavier than water and that's accepted. He said the dye test suggested that water or maybe dye would flow directly from the interceptors through the Southern Outfall pipe 
into Porpoise Harbour but it would likely not be the same with PCB. There was not 
however, only water in these interceptors on the 27th January, 1977. According to my recollection of the evidence, these interceptors were filled with sludge and sediment, and water. That the substance flowed di_rectly from the interceptors to the harbour was evidenced from the personal observations of Mr. Hebron and the result of the water Samples which were received by Mr. Hebron on the 30th of January, the 9th of March, 1977. In any event, I don't have to deal with the question of whether the sediment did in fact get into Porpoise Harbour, or whether that type of concentration ‘ got into Porpoise Harbour. I am satisfied from the evidence that when PCB 1254 reached the interceptors -- in an unadulterated form presumably after looking at EPS I4 and the results -- which flowed directly into the Southern outfall into Porpoise Harbour it was certainly in a place under conditions where such deleterious substance may enter water frequented by fish. It is obvious that the deleterious material could have entered water frequented by fish because of the readings received from the water samples on the 30th of January, 1977, and the 9th of March, 1977. 

_ 

I am satisfied after reviewing all the evidence, after sitting through almost ll days of trial, after having a chance to assess the witnesses and assess the evidence, that the'Crown has succeeded in establishing beyond a reasonable doubt that CountA6 has been made out. I find the accused guilty of Count 6. I have held before that the 
other charges in that group of four are in the alternative on the basis of Regina v. Keinapple. I'm not going to enter convictions with respect to the counts which are related to Count 5, 7 and 8. . 

I am not satisfied, however, that any deposit was made on the 21st of January, 1977. The evidence is quite clear that if there was a deposit, which I find there was in the interceptors, there was certainly a deposit from the 22nd of January onward. Count 6 would be amended to conform with the evidence and I find that there was permitted a deposit on the 22nd of January, 1977, to the 28th of January, 1977. 
I have held before that the Information deals with four groups of four counts and 

I hold that with respect to Counts 9, 10, II and 12 which allege the deposit of a deleterious substance on the 30th of January, 1977, there is a doubt as to whether the sample or the reading received from that water sample was in fact deleterious or could in fact be deleterious to fish, although a reading of 1.45 parts per million would appear to be an extremely high reading if you li_sten to Ms-. Garrett's testimony. I am not satisfied I have proof beyond a reasonable doubt that either of these counts have been made out, that is, Counts 9, 10, II and 12. As I said, there is a reasonable doubt and these counts will be dismissed. 

With respect to Counts 13, 14, I5 and 16 which refer to another water sample on the 9th of March, 1977, the same applies and I am going to dismiss those Counts.
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Again, with respect to the last set of Counts, Counts 17 to 20, which deal with the 
samples taken by Mr. McKenzie, I have already dealt with that in my review of the 
evidence. I have a doubt that these samples were properly taken and I have‘ more than 
a doubt in any event, even if they were properly taken, that readings similar to'.l0 
parts per million would in fact be deleterious to fish. 

I find the accused guilty of Count 6. All the other counts are dismissed. 

(SUBMISSIONS IN REGARD TO SENTENCE) 
The accused has been convicted of Count 6. The amended Count 6 says that the 

company -

' 

At or near Prince Rupert, British Columbia, between the 22nd day of January, 
1977 and the 28th day of January, 1977 did unlawfully permit the deposit of a 
deleterious substance, to wit: Polychlorinated Byphenil 1254, in a place under 
conditions where such deleterious substance may enter water frequented by fish, 

_ 

contrary to Section 33(2) of the Fisheries Act, R.S.—C. 1970-, C. F-14 and C. 17 
(1st Supplement)" 

, 

I am satisfied after taking into consideration the principles enunciated in -Canada 
Tungsten Mining Corporation Limited v. The Queen with respect to sentence, ‘after 
reading the other cases that deal with sentence of these types of offences, after 
hearing the submissions of Defence counsel and Crown counsel, after hearing the fact 
that the Defendent company has already spent $200,000.00 on clean—up of the spill, I 

am satisfied that a sentence should be imposed against the Defendant company of 
$3,500.00 per day -that is $3,500.00 for each day from the 22nd to the 28th of 
January, 1977, inclusive. 

Note: The appeal is reported at page 256.

~
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REGINA v. AMERICAN CAN oI= CANADA. 

Ontario Provincial Court, Thunder Bay, Duthie, J., April 4, 1977 

Environmental law -- Water pollution -- Sentence - Pollution of waters by 
mercury —- Circumstances not justifying maximum penalty - Four thousand dollar fine - Fisheries Act, R,.S.C. 1970, c—. F-14, ss. 33(2), 33(5). 

The accused plead guilty to sixteen counts of violating s.— 33(2) of the Fisheries 
Act which resulted in the pollution by mercury of a harbour adjacent to its plant. 

Held, the fine of four thousand dollars was levied against the accused on, each 
count. While company was at times negligent and indifferent to the consequences of 
its actions, it had also taken some positive steps to control the pollution. The plea of 
guilty and the absence of previous convictions were factors which could mitigate 
sentence, even though the damage was quite extensive. Accordingly, the objectives of 
deterrence and the protection of society could be met by less than the maximum 
penalty. 

Cyprus Anvil Mining Corporation Limited v. The Queen, unreported, Y.T.S.C., 
March 26, 1976; refd to. 

L. Mecaffery, for the Crown. 
J. Brown, for the Accused 

Duthie, 3.:--Yes, this has caused difficulty in the past in sentencing on matters 
concerning the environment. This is illustrated by one of the cases that you quoted, 
Cyprus Anvil Mining Corporation. There seems to be a feeling among many members 
of the public, that fines in cases of this nature are too low, and that large multi 
national corporations can afford large amounts of money by way of fines, and that, 
therefore, maximum fines should be imposed, somehow to make up for the presumed 
deficiency in the maximum amount permitted by Legislation. 

The cases quoted by the Crown today illustrate the manner in which various 
courts rationalized why maximum fines should be imposed in this type of situation. 
While impressive, I do not wish to forget other important principles of sentencing the 
purposes of which, first of all, are‘ to protect all members of our society. In the case 
of a fine, as with all other penalties, one of the main objectives; is of course 
deterrence. Now I would be naive to think that the accused corporation in‘ this case is 
not in a good financial position. Maybe I should say, I would be surprised if it was not. 
I think therefore, that to be a deterrence, the fine has to be substantial enough to 
make an impression on this and other offending companies, or potential of-fenders. 

On the other hand," there must be justification for imposing a penalty in the 
maximum amount allowed by law. The offence must, I feel, be one indicative of very 
substantial lawlessness or extremely wrongful circumstances. Therefore, there are 
other factors that have to be considered. 

Mr. Brown speaks of there being no "flagrant violations" while Mrs. Mccaffery 
quotes the company's wrong doing as "open and defiant." I think neither of those
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descriptions is appropriate in this case. Perhaps "open", yes. But I wonder if there 
was "defiance" here, I really haven't recognized evidence in the summary which would 
illustrate "defiance". I‘ think perhaps I have seen indications of neglect and even 
indifference at times. However I think I have also seen spurts of endeavour from the 
company from time to time, granted perhaps more so when pressure. from the Ministry 
was applied, to attempt to employ the recommended devices necessary for filtering 
out the deleterious substances. 

The company certainly did not sit back and do nothing. Certain procedural 
recommendations were implemented. Subsequently however, most were abandoned. 
Mr. Brown says one of the reasons for this was that the procedures themselves were -at 
times found to be unsatisfactory or unworkable. We find for example, a holding tank 
being used for_a purpose completely unrelated to prevention of the pollution for which 
it was originally intended-. We find a centrifuge not working according to Mr. Brown, 
because the substance was, and I don't recall the exact word used, but it was to the 
effect that the substance was too heavy for the machine to handle. These are 
indications to me that the company made attempts to overcome the problems although 
I think they could have made stronger attempts or been more persistent. I believe the 
Order issued by Mr. Pitura in April, 1976, which advised the company that if the 
Ministry requirements were not met that it would be required to cease production, was 
a catalyst, if I may be allowed to borrow that term from the chemical discussions 
we've had today,_which caused the company only then to appreciate how seriously its 
violations were being considered. In any event, that obviously was an effective 
procedure by the Ministry which caused the company to realize at that stage that the 
Ministry was no longer going to act in a spirit of co-operation with the company, if in 
fact the company had been under this impression earlier. 

But I certainly don't get the impression from the evidence that there was 
anything like a constant battle going on between the Ministry officials and this 
company trying‘ to get it to clean up its act. This impression I do get, as I said, is 
possibly that of neglect in pursuing vigorously the Ministry-'s suggestions and recom- 
mendations. But certainly, there was no flagrant disobedience of recommendations, 
nor violations in a way that would seem designed to dare the Ministry to take action. I 
can't see that from any of the evidence before the Court. 

Now, examining the harmful effects of this substance in the case before the 
Court, I do not have sufficient evidence to accurately conclude just what are the ' 

. permanent long term effects of mercury pollution, if I may use that phrase. However, 
I cert_ainly am of the impression that they are not beneficial. 

There was a brief submission concerning Minamata and problems that have 
occurred in other countries because of alleged related polluting activities but I don't 
think I can apply that to our situation here. ‘> 

V

I 

The size of the polluted Bay, or Peninsula Harbour as it's designated on the map, 
would seem to be about two miles by three miles. So say about six square miles in 
area. A fairly good sized harbour. The Crown's submissions are that the fish life in 
this harbour is no longer any good and the human community surrounding Peninsula 
Harbour can no longer‘ safely use the fish or animal life. from the waters for food 
because of the levels of the mercury found in the various areas in Peninsula Harbour 
where tests were taken. ’

~

~
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I find that that would be a fairly acceptable submission, at least with present 
knowledge. 

_ 

I think it certainly would be advisable if people avoided eating the 
products of that’ harbour, if only to ‘the extent that Mrs. McCaffery mentioned, that is, 
the Government suggested safe levels. I Cannot find however-, that there are any 
harmful effects to anybody at this time. Mrs. McCa_ffery suggests that it's impossible 
to put a price on damage done to the harbour. With that I agree. To try and figure out 
just what in dollar value would be the cost of such treatment of the harbour would be ‘a 
monumental task. v 

This Court, fortunately at this time, does not have to try and Calculate that. 
The company has, as Mr. Brown pointed out, entered pleas of guilty to the charges. I 

think that in itself is an indication of the present attitude of the company. It's 

prepared, it seems, to take its penalty because of its breaches of the Act, and comes 
before the Court without contesting the charges, ready to admit that it did wrong. 
Indications are that the matter will soon be finally cleared up because of the proposed 
closing of. the offending plant before long, and the product being obtained instead from 
another source. Certainly these are matters to be considered. 

_ 

Another important element to be considered is the fact that there have been no 
previous offences of this nature charged against this Company or in any event no 
Convictions entered. A 

Again, in regard to the amount of the fines, considering that there are increases 
of the maximum amount in the offing, the penalties in the future may be much more 
significant to companies convicted of pollution offences. At the present time 
however, the legislation with which we are dealing limits the maximum fine to 
$5,000.00, Any quarrel then with that maximum has to be taken up with the 
legislature, the governing body which defines these limits. I think to consider what 
they might be in the future as any basis for a penalty at the present time is wrong. I 

think as fa_r as we are concerned I have to consider the legislation that is in effect now 
and not something that may, or may not, be passed at some other time. 

I will then take into consideration all these matters, including the important fact 
that the Company as I said, for the most part, did try to meet the requirements, 
although it lacked the endeavour necessary to achieve Ministry specifications. 

Possibly a further matter that might be considered is the prominence now in 
realization of the importance of preventing pollution of the natural environment. 

Thankfully, governing agencies and the public seem to be awakened to the fact 
that our resources are rapidly being depleted both by consumption and by pollution, 
and I think we are faced with having to consider that almost daily. We're becoming 
more cognizant of these facts, which even two or three years ago, were not in the 
minds of many’ people as important as they are" now. This may have been the cause in 
the past of seeming indifference in the attitude of companies to responsibilities in_ 
"regard to the envi_ron_me_nt. However, this, thankfully, is changing now. I believe work 
done by government environmental agencies and interested public groups is certainly 
benefitting everyone. There is more awareness, I believe, as to the value of our 
resources and how necessary it is to protect them. Had the present day attitude been 
in existence only a few years earlier, we would likely be in a much better
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environmental position today. Now we are faced with serious problems which 
hopefully may still be corrected. It certainly seems to have been in this instance. 

Although I suppose that we always have to have, as Mrs. McCaffery points out, a 
certain amount of tolerance for pollution, because without it, certain types of 
industries cannot exist, nevertheless, hopefully technology will be developed to the 
point that sometime in the near future that tolerance need only be. minimal. That may 
be just wishful thinking. 

Based on all the circumstances then, there will be a conviction registered against 
the company on all the counts with which it was charged, the total of sixteen. In 
regard to the fines, I do not feel, for the reasons‘ I have expressed-, "that the maximum 
amounts are appropri_ate in this case. However, I do think they should be significant so 
that it" will clearly signify that the Court cannot and will not tolerate pollution of the 
waters or any part of our environment. 

Therefore, I deem the proper amount of each fine to be in the amount of" 
$5,000.00 which I now levy against the accused on each of‘ these counts‘.

~

~

~
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REGINA v.. MCINTYRE MINES LTD., UNDERWOOD MCLELLAN ASSOCIATES LTD., '‘ 

AND WAGRO CONSTRUCTION (1969) LTD-, 

Provincial Court of Alberta, Porter, J., January 12, 1978 

Waters and watercourses -- Permitting debris_ to be put in creek — Sand and silt 
not debris - Defendants not engaged in. coal mining or logging‘ operations -- No 
unlawful diversion of waters - The Fisheries Act, R.S.C. 1970, c. F-14-, s. 33 am. 
1970, c. 17 (1st Supp.), 3. 3(2) - The Water Resources Act, R.S.A. 1970, c. 388. 

The defendant McIntyre had contracted with the other- two defendants to build a 
coal haul road. During the course of construction, unduly heavy rainfall occurred and 
as a result of the operations a. large quantity of mud flowed into a pond and thence 
into a creek where fish were found. The defendants were charged with knowingly 
allowing debris to be put into a creek where fish were to be found (Fisheries Act-) and 
unlawfully diverting the flow of the water (Alberta Water Resources Act). 

Held, the defendants were found not guilty of the charges. The defendants were 
not, in constructing the road, engaged in coal mining operations, even though one of 
the defendants was in fact carrying on mining operations in the area. Nor were they 
involved in "logging, lumbering or land clearing". Road construction could not be 
considered in the category of" logging, lumbering or land clearing, nor did it come 
within the meaning of "other operations" in s. 33(3) of the Fisheries A_ct. The only 
evidence of foreign substance in the water was of mud or silt, which did not- amount to 
"debris". The defendants, through carelessness, could be taken to have "knowingly" 
permitted the damage to be caused. 

Second Judgment: While there was, technically, a division of the stream by the 
introduction of the mud, the tenor of the Water Resources Act was concerned with 
diversions or undertakings having a serious effect on the stream or watercourse, and 
an offence of that magnitude was not involved in this instance. ' 

Johnston v. Can._ Credit Men's Trust Ass_n., [1932] S.C.R. 219, 58 c.c.c. 1, 
[1932] 2 D.L.R. 462; Thames & Mersey Marine Insur. Co. Ltd. v. Hamilton, Fraser (Sc 

Co. [1887 ], 12 App. Cas. 4814 (I-l.L.) referred to. r 

R. v. Pierce Fisheries Ltd.,' [1971] S.C.R. 5, 12 C.R.N._S. 272, [1970] 5 C.C.C. 
1.93, 12 D.L.R. (3d) 591 followed. ‘ 

(Headnote from (1978), 5 Alta. L.R. 2,01.) 

D.W. Kilgour, for the Crown 
B. Thompson, D. Thomas, for the Defence 

Porter,J.:(Re: Fisheries Act)--McIntyre Mines Ltd.,. (Mclntyre, Underwood 
McLellan Associates Ltd., (Underwood), and Wagro Construction (1969) Ltd., (Wagro), 
are jointly charged as follows:
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that they on or about the 25th. day of July, A.D. 1977, near Grande Cache, 
in the Province of Alberta did, being persons engaged in coal mining 
operations, Imowingly permit to be put debris into a water frequented by 
fish, namely the Sheep Creek, contrary to section 33(3) of the Fisheries 
Act as amended to date. a 

The following are issues arising: 

10 a) Was McIntyre engaged in any coal mining operations relevant to the 
charge before the Court. ' 

b) if not, was Mclntyre engaged in a "road construction operation". 

<2) If so, should the Information be amended under s. 732 of the Criminal 
Code, to conform to the evidence. 

a) Was Underwood engaged in any coal mining operations relevant to the 
charge before the Court. 

b.) If not, was Underwood engaged in a "road construction operation". 

C) If so, should thelnformation be amended under s‘. 732 of the Criminal 
Code to conform with the evidence. » ~ 

a) —Was Wag-ro engaged in any coal mining operations relevant to the 
charge before the Court. ' 

b) If not, was Wagro engaged "in a "road construction operation". 

c) If so_, shouldthe Information be amended under s. 732 of" the Criminal 
Code to conform with the evidence. 

Can, by vi‘r‘tue‘of the fact that each of the accused companies was engaged
\ 

in a',"road construction operation", any or all of them be said to be engaged 
in "logging, lumbering, land clearing or other operations" as set out in s. 
33(3) of the Fisheries Act having regard to the ejusdem generis rule. 
Was the substance which entered Sheep Creek debris-. 

Is this an offence of strict liability and what import is to be given to the 
word "knowingly". — 

What is the relationship of each company to the others and are any of them, 
agents or employees of any other. . 

Did any of the accused "knowingly permit to be put" anything into the 
waters of Sheep Creek. ' 

If the answer to "8" is yes, can any of the companies avail themselves of 
subsection 33(8) of the Fisheries Act.

~

~

~
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A 

10. Are the waters of Sheep Creek at the point in question frequented by fish. 

Turning now to the evidence, I might say at the outset that it was a pleasure to ' 

listen to the witnesses for both sides. It was one of those cases where. the basic facts 
were not greatly in dispute and the Court heard a number of witnesses for both sides, 
all of whom appeared most professional in their chosen fields and gave honest and 
forthright evidence. The consequences flowing from that evidence and the legal 
implications thereof are somewhat more complex.

’ 

‘I make the following findings of fact: 

It was alleged as .a fact by the Crown and admitted by the Defence that on the 
22nd of December 1977, each of the defendant companies was a body corporate 
registered to carry on business in the Province of Alberta. 

It did not appear to be alleged that this was the case on the 25th July 1977, the 
relevant date, but this has not been raised as an issue by the defence and it would be a 
reasonable inference to draw from the evidence that this situation prevailed on the V 

25th July 1977 and I now draw that inference, particularly as the parties have 
indicated they want a decision on the merits. V 

Secondly, it was alleged as a fact by the Crown that McIntyre on the 25th July 
1977 was a person engaged in coal mining operations, and carried on such activities on 
that date at a point in Alberta near Grande Cache, Alberta. 

In the summer of 1977, McIntyre contracted with Underwood to design, survey, 
provide inspection services and supervise the construction of a coal haul road, in the 
region of its coal mining activities. The work on site was physically undertaken by an . 

Underwood employee named Brian Morel. 

McIntyre entered into a second contract in the summer of 1977 with Wagro to 
construct the said road under the supervision of Underwood. The foreman for Wagro 
was the witness Piercey. 

Mc-Intyre was to have no direct involvement in the construction unless there was 
additional expense to be incurred when their Chief Engineer, a Mr. Wright, was to be 
consulted. » 

At the scene in _question, there was a fairly steep slope leading at the bottom to 
a stream of water called Sheep Creek. At the top of the relevant part of this slope was 
a pond referred to as Reiff Terrace Mine Pad Pond. This is marked "A" on the Plan 

‘ Exhibit 3 and I will refer to it as pond A. The purpose of pond A appeared to be to act 
as a reservoir for water pumped out of an adjacent mine. The water was fairly clean 
and was recycled to be used for washi_ng and bathing by the miners. This was a large 
body of water. 

A little below pond A down the slope was the upper part of the coal haul road 
referred to in the evidence as the upper road. The road descended in a Westerly 
direction for approximately a quarter of a mile, made a hairpin turn to the east and 
passed back along the slope below the upper road and pond A. This was called the
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lower road.- The upper road passed directly by pond A and the road appeared to 
originally form part of the bank to the pond. ‘ ‘ 

Through the lower road directly underneath pond A was a culvert which appeared 
to service a natural water course flowing down the slope. Into-this water course flowed 
water from the adjacent "slopes and of particular relevance from a nearby disused, 
open pit mine ta_k_ing with it any coal dust, sludge, mud or other sediment. This water 
passed through the culvert and followed another natural water course to a pond 
marked B on Plan Exhibit 3. This pond, somewhat smaller than pond A, was called a 
settling pond. Its purpose was to collect the water coming down the slope via the 
water course, allowing any sediment to settle out to the bottom and any excess clean 
water would pass over a dam atthe far side and continue down the water course where 
it entered Sheep Creek at a point marked C on Plan Exhibit 3. 

This arrangement I find was a perfectly satisfactory and acceptable way of 
dealing with the situation in the absence of any complications. Complications, 
however, developed. As a result of the inclement weather and particularly a heavy 
rainfall on and around 11th July, a segment of the upper road adjacent to pond A 
slipped, resulting in a considerable quantity of mud and gravel falling into the top of 
the water course at point 5 on plan Exhibit 3. This, over the next few days, moved to 
the lower road at point M and blockedvthe culvert. 

This slide was inspected by Mr. Morel and he concluded that there was a 
compaction problem. He spoke with Mr. Wright and suggested that the water in pond A 

' be lowered by means of first creating a coffer dam above the road, installing a culvert 
through the road, and thereafter lowering the coffer dam by six feet so the water 
could flow through the culvert. This would then enable the road itself to be lowered 
by six feet. Mr. Wright was consulted as this would involve additional expense. He 
agreed with the proposal and authorised it subject to the rider that the coffer dam was 
not to be lowered by more than six inches per hour which would provide for a maximum outflow of 1,000 gallons per minute. The design capacity of the settling pond 
B was to receive no" more than 2,800 gallons per minute and there was thus an 
acceptable tolerance to allow’ the water to settle out before it went over the dam to 
Sheep Creek. Mr. Wright advised Mr. Morel of this. The lowering of the coffer dam 
was commenced on Saturday the 23rd July 1977 by Wagro employees; Mr. Piercey 
indicated that he was told by Mr. Morel not to lower the dam more than six inches per 
hour which instructions he followed. Mr. Morel indicates that the dam was lowered one 
foot on Saturday. Mr. Piercey said two feet. The remainder was lowered on Sunday. I am perfectly satisfied that Mr. Wright's instructions were followed in this respect on 
both Saturday and Sunday. ' 

Brian Morel saw the water disappear down the water course at the point at which 
it crossed both the upper and lower roads. He authorized the cutting of a trench across 
the lower road as the culvert was blocked_. He did not concern himself with where the 
water was going and knew not .if there was any water already in pond‘ B. The trench 
was cut by Piercey on Sunday, 24th July at which time he attempted to separate the 
mud from the water and retain the mud above the road. Until the trench was cut-, most 
of the water and mud had travelled along the upper part of the lower road in an 
easterly direction to a point or points unknown. A small amount of -water had crossed 
the road itself. Piercey did not inspect pond B thereafter. Wright was of the opinion 
and I‘ am satisfied of this as a fact that if the road had not been cut-, the mud would
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not have reached pond B. At some stage Mclntyre employees cleaned out the culvert 
but it was not clear to me -from the evidence. whether this was before or after 24th_ 
July and I make no finding in this respect. 

On Monday, 25th July, Forestry Officer Sitar inspected pond B among other 
things and observed a large amount of mud forming on a third of the pond on the side 
where the water entered and voluminous quantities of muddy water going over and 
around the dam down the water course to Sheep Creek. He followed the water course 
down to the creek, observed fresh mud along the water course sides and muddy water 
entering Sheep Creek. I find the explanation for this to be that the water flowing out 
of pond A on Sunday 24th July had so saturated the mud slide between points S-M 
overnight that mud itself slid across the trench on the lower road down the water 
course into pond B thereby considerably reducing the capacity of pond B and caus_ing 
the same to overflow muddy water which had not settled out. 

Officer Sitar took samples of water from various points. At a point twenty yards . 

upstream from point C the sample taken and later analysed contained 171 milligrams 
of suspended solids per litre. The sample taken at point C where the water from the 
water course was leading into Sheep Creek, contained 863,460 milligrams of suspended 
solids per litre. This clearly indicated an introduction of a foreign substance to Sheep 
Creek although the quantity by volume on account of diverse densities would be 
considerably less than 8096 and in the region of 3096 according to the evidence of the 
defence expert witness Neill. I accept his evidence on this point. A sample of water 
was taken by the witness Wright on the 25th July one mile downstream. This was 
analysed by an employee. of Mclntyre in a correct fashion and was found to contain 11 
milligrams of suspended solids in one litre. This confirms the evidence of the witness 
Neill that the mud introduced into the ‘water should quickly disperse in such a 
turbulent stream of water. ‘ 

At point C there was a small delta formed by water emerging from the water 
course. A thin layer of mud covered the rocks on the shore line and some 
discolouration of water took place. There was speculation by Mr. Neill that some of 
.this may be a quantity of solid mud and although he could not say for sure from the 
photographs, if it was solid, it would eventually be washed away and would have, if 
any, a pretty minimal effect on the flow of water in the stream. ‘I'he delta was not 
unlike many to be found up and down a stream of this kind and they, according to Mr. 
Neill, tend to change their nature according to the height of water and rate of flow 
each year. Mr. Neill described various sediments ranging from fine to coarse as 
follows: 

Clay 
Silt 
Sand 162 mls in diameter 
Gravel 2-60 mls in diameter 
Cobbles 60 - 200 mls in diameter 
Boulders over 200 mls in diameter 

Silt and clay would quickly be washed away upon introduction to a stream. He 
examined the sample taken at point C by Officer Sitar and was of the opinion that it 
was nearly all silt with a small fraction of very fine sand. He indicated it was 
consistent with the slurry or sludge that entered pond B. I accept his opinion.
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Whilst not binding on this Court, he gave evidence of how the word "debris" is 
considered in the scientific world. He said the use was not always consistent. It was 
used by some geologists to mean any break down in the earth's crust-. It was more 
commonly used for more coarse material, such as cobbles, rocks, gravel and extrane- 
ous material such as_logs and rubbish. He would not personally in a scientific sense call ~ 

silt and sand "debris". 

Constable Olansky of the R._C.M:.P. gave evidence that he had caught two fish, a 
little above point C on Sheep Creek in July 1977. Officer Sitar had once seen a flash in 
the water which he thought was a fish. 

After the discovery of the running of the muddy water into Sheep Creek, I find 
that all reasonable steps were taken by and on behalf of each accused to bring the flow 
to a halt. 

At no time is there any evidence of any leaves, bark, wood, trees, or organic 
material flowing from the site of operations into Sheep Creek. 

"I turn now to rule on the issues I have enumerated above: 
1. a) Clearly, Mclntyre was carrying on coal mining operations. That was 

- admitted. Can it, however, with relevance to the charge, be said to 
be carrying on such operations when contracting for the constru_cti_on 
of a road or did the involvement of its Chief Engineer Wright in 
authorizing the reduction of the coffer dam amount of "engaging in 
coal m_ining operations"? I think not. It cannot be said that because 
that was its principal business in the area that every thing‘ done by 
any employee or agent of the company is an act of "engaging in coal 
mining operations". To so hold ‘would lead to ridiculous results. I 

therefore hold that with relevance to the charge before the Court, 
McIntyre was not carrying on coal mining operations and any ‘such 
operations carried on by them were irrelevant to the charge. 

b) McIntyre contracted for the construction of the coal haul road with 
I 

an independent contractor. It reserved to itself the right to approve 
any alterations or additions to the original plan involving additional 
expense. By the involvement of Engineer Wright in authorizing the 
additional work, I find it was "engaged in road construction 
operations". '

‘ 

c) The parties have argued the case on the merits/and have indicated 
they want a decision on that basis. I do not think the accused 
McIntyre would be prejudiced or misled by amendment of the 
information by deleting from the charge the words _"coal mining 
operations" and substituting therefore the words "road construction 
operations". I now accordingly make said amendments relative to 
Mclntyre. 

2. a) The Crown has argued that because McIntyre were involved in coal 
mining operations and required a road constructed for that purpose, 
the engineers who designed the road were engaged themselves in coal

~

~
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mining operations. I find this a most tenuous argument and reject it 
out of hand. I find that Underwood was engaged in a "road 
construction operation" and not a "coal mining operation". 

b) Quite obviously Underwood was engaged in a "road construction 
operation". 

c) For the same reasons as those comprised in l(b) I now amend the 
Information as it relates to Underwood and in the same manner. 

a) For the same reasons as those expressed in 2(a), I find Wagro were 
not involved in coal mining operations. 

b) Quite clearly, 
operation". 

Wagro -were engaged in a "road construction, 

c) For the sa_me reasons as those expressed in 'l(c), I now amend the 
Information as it relates to Wagro and in the same manner. 

The argument of each of the defendants of fairly simple and in this 
respect, it applies also to the issues raised in issue 5. Put simply, the 
argument is that "road construction?‘ is not of the same genus or class as 
"logging, lumberingand land clearing", all of which involve the cutting and 
removal of trees. I was referred in a short written brief to a. number of 
cases which I have considered, with the exception of case 9 involving the 
Town of Stony Plain, this case apparently being under appeal. I was also 
referred to Driedger on Literary Context and Maxwell on the 
Interpretation of Statutes. 

It was said by Duff 3. in Johnston v. Canadian Credit Men's Trust, Assn. 
[1932] S.C.R. 219 at 220, 58 C.C—._C. l, [1932] 2 D.L.R.l+6-2:, 

The rule is a working rule of construction which, properly applied, is 
of assistance in elucidating the "intention of the legislature; although 
there is too m_uch reason to think that sometimes the result of 
applying it has been to override that intention. 

The rule expressed by Lord I-Ialsbury in Thames & Mersey Marine‘ Insurance 
([30. Ltd. v. Hamilton, Fraser (St Co. (1887), 12 App. Cas. 484 (I-LL.) is 
p. 490] :

. 

that general words may be restricted to the same genus as the 
specific words that precede them. - 

In considering the words "other operations" in relation to "logging, 
lumbering and land clearing" it is appropriate to consider the substance in 
the section’ expressed to be the result of such operations, namely "slash, 
stumps or other debris-" again denoting the concept of fallen trees_. 

I must consider whether Parliament intended that the eneral words "other 
operations" and "other debris" should be given a broa er significance than
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simply being confined to the specific genus of the preceding words and to 
this end consider the general scope and purview of the Act. Such 
considerations of s. 33(2) [re-en 1970, C. 17 (1st Supp.), s 3(1)] of the Act 
reinforces the defence submission as that section clearly excludes any 
application of the eiusdem generis rule by the words

' 

whether the same is of a like character to the substance named in 
this section or not". 

[’Ed. note: The fact that these words were. removed from the section by the 
1970 re-enactment was brought to Porter Prov". J.'s attention; however, he indicated 
that the change would not have affected the final disposition of the case. 1 

Such a phrase does not appear in subsections (1) or (3) of s. 33. Subsection 
33(2) therefore widens the net to cover any substance whatsoever but then 
confines it to a substance that is "deleterious to fish". Subsection (1) which 
relates to the remains of fish and subsection (3) relating to trees and 
lumber do not place upon the Crown the onus of establishing harm to fish 
as does subsection (2). Thus the Crown has an easier burden in a 

- prosecution under subsection (1) and subsection (3) and if the words "other 
operations" or "other debris" were to be interpreted to mean anything, 
subsection (2-) would be entirely superfluous. I can come to no other 
conclusion but that Parliament intended dead and -decaying fish and the 
products of removing trees from lan_d to be kept outgof water frequented by 
fish regardless of any harm’ it may do to fish; and any other substance, 
whatever it may be, would not be prohibited unless harmful to fish. 
The interpretation of "other operations" as subsection (3) must therefore be 
confined to its geruis that is to operat-ions involving the cutting and 
removal of trees, shrub and bush from land. If Parliament intended to 
include building and engineering, it would surely have done so. 

Whilst there was some suggestion that some trees had been cleared prior to 
the construction of the road, such clearing had no relevance to the’ events 
leading up to the charge before the Court and I do not take them into 
consideration. I find the "road construction" being undertaken by the 
accused companies does not amount to "other operations-" within the 
meaning of that word in section 33(3) of the Fisheries Act. 

5; For similar reasons, I find‘ that the‘ sediment of clay and sand found in the 
water running into Sheep Creek did not amount to "other debris" within the 
meaning of that word. Whilst I would not go so far as defence counsel 
would urge me and hold that only organic material could be contemplated 
by this term, the substance must have some connection with "stumps, slash, 
trees or logs", albeit the dirt and gravel attached "to the roots for example. 
There is nothing to demonstrate any such connection in the evidence before 
me but rather the evidence is to the cont_rary. 
Even if. not confined in this manner by the eiusdem generis rule, I would 
find that the suspended solids in the water in question did not amount to 
debris. Whilst it is not_binding_upon me, I am inclined to adopt Mr. Neill's 
scientific View of debris as being somewhat different to a mud flow and

~
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more of the nature of extraneous material of a coarse nature which would 
not dissipate quickly in water. 

In the Shorter Oxford English Dictionary, ",debris"' is shown to come from 
the french word "debriser" meaning to break down or break up. It is said to 
be the remains of anything broken down and destroyed and in geology any 
accumulation arising from the waste of rocks; hence any simi_lar rubbish 
formed by destructive operations. 

For these reasons, I find the sediment of sand and clay in question was not 
debris. ‘ ' 

6. Various authorities cited to me by counsel and contained in the 
Environment Canada binder are conflicting. I have re-read the case of R. 
v. Pierce Fisheries Ltd., _[l97l] S.C.R. 5, 12 C.R.N.S. 272, [1970] 5 
C.C.C. 193, 12 D.L.R. (3d) 591, and take particular note of the words of 
Mr. Justice Ritchie at page 600 when he says: . 

In considering the language of the Regulation, 3. 3(1Xb) it is 
signficant, though not conclusive, that it contains no such words as 
"knowingly", -"wilfully", "with intent", or "without lawful excuse", 

A whereas such words occur in a number of sections of the Fisheries 
V Act itself which create offences for which mens rea is made an “ ' essental ingredient. 

This leads me to the conclusion that in using the words"-‘knowingly permit 
to be put" Parliament intended when the accused was not the actual person 
"putting" an element of knowledge and mens rea to be present. Why else 
would Parliament include the word "knowingly", Thus it would seem the 
offence can be committed in one of three ways: 

a) actually putting. . 

b) deliberately allowing or instructing to be put. 
c) being recklessly careless as whether or not it was put. 

This interpretation is borne out particularly in the case of a corporation by 
subsection (8) of the section relating to offences committed by an agent or 
employee of an accused: 

In a prosecution for an offence under this section or section 33.4, it is 
sufficient proof of the offence to establish. that it was committed by 
an employee or agent of the accused whether or not the employee or 
agent is identified or has been prosecuted for the offence, unless the 
accused establishes that the offence was committed without his 
knowledge or consent and that he exercisedall due diligence to 
prevent its commission. 

4 
I hold, therefore, that the offence is not one of strict liability in respect of D any of the accused, but the knowlegde and mens rea maybe imputed to the 
company if the employee of the company charged with the responsibility on 
behalf of the company is in the exercise of that responsibility guilty as in
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a), b) or C). For example, if X is employed by Y company to carry out 
certain work and is given an area of responsibility and discretion and he 
acts in a manner whereby he 

a) _-deliberately does an act prohibited by law. 

b) deliberately allows or instructs such act to be done 
or 

C) is recklessly careless whetheror not such an act is done. 

all within the scope of his employment, the mens red is attached to the 
Company unless it can avail itself of the. provisions of‘ subsection (8): (see 
R. v. Temperman and Sons Ltd., [1968] 2 0.R. 174, [1968] 4 C.C.C. 67 
(C.A.); 4., and the House of Lords in Tesco Supermarkets Ltd. v. Nattrass 
[1972 ] A.C. l53 at 171, [1971] 2 All E.R. 127, 5 N.Z.L-.R. 357. 

The contracts between Mclntyre and Underwood and between Mclntyre and 
Wagro were not placed before the Court and it is tnherefore hard to decide 
‘the exact relationships. ' 

Wright was clearly an employee of McIntyre. 

Morel was clearly an employee of Underwood and although it is apparent 
that the latter company was to supervise the construction of the road, 
Morel, who was a Crown witness, said he had no authority to give orders to 
Wagro but simply make suggestions and work things out by way of 
discussion.

C 

Piercey was an employee of Wagro. 

Wagro was an independent contractor and not an employee or agent of 
McIntyre or Underwood. 

Underwood was clearly not an employee of McIntyre but was it an agent? 
It is apparent that to the extent that its contract was to design and survey, 
it would clearly be an independent contractor. According to Mr. Morel, he 
had no authority to instruct Wagro but he was the liaison between McIntyre 
and Wagro and to this extent, acted on behalf of Mclntyre in passing on any 
instructions concerning additional work to be done. I find ‘therefore that 
Underwood was acting as an agent of Molntyre in instructing Wagro to 
lower the coffer dam and release the water. 

Mclntyre, by virtue of subsection (8) is liable for the wrongful actions, if 

any, of Engineer Wright, and its agent Underwood. Underwood is 
responsible similarly for Morel and Wagro is responsible for Piercey. I am 
satisfied that the intent of Wright was to allow only clean settled water to 
pass into the Creek from Pond B and, to this extent, he gave proper 
instructions to Morel. It is not clear and I have a doubt in my mind as to 
whether or not Morel explained to Wright the full effect of the slide from 
the embankment of the road. Not being satisfied of this beyond a

~



. MCINTYRE MINES LIMITED — 

I 

135 

reasonable doubt, I proceed on the basis that he was not told. I find 
therefore that Wright did not knowingly allow the sediment to pass into 
Sheep Creek, nor was he recklessly careless whether it so passed or not. 

Morel was told by Wright_of the existence of- the settling pond B, knew of 
the mud slide from the road and that it was proceeding across the lower 
road particularly when the trench was cut. He made no effort to inspect 
pond B, advise Engineer Wright or to prevent the continuation of the mud 
down the hill. To this extent, Underwood are fixed with the knowledge and 
actions of their employee and Mclntyre of their agent unless they can avail 
themselves of subsection (8). 

There is no evidence that Wagro. was informed, even of the existence of the 
settling pond by Morel and thus had no knowledge of that pond. Piercey 
had some knowledge of the mud and water proceeding down the slope but 
did not- know where it went and made no enquiry. To this extent despite his 
efforts to separate mud from water, I found he was recklessly careless as 
to whether or not the mud went to the creek at the bottom of the slope and 
Wagro are responsible for his actions unless they avail themselves to 
subsection (8). 

Thus the answers to the questions posed are: “ Underwood "knowingly did perm_it" 
Wagro "knowingly did permit" 
McIntyre "knowingly did permit" 

9. I am satisfied that the actions of Engineer Wright were most prudent in the 
given circumstances and that McIntyre has accordingly established that the 
offence was committed without its knowledge and that it exercised all due 
diligence to prevent its commission. 

With regard to Underwood, in view of my findings regarding the conduct of 
Morel in ignoring where the mud was going, failing to advise Wright and not 
even bothering to aquaint himself with the effect of the mud on the 
settling pond, I cannot.come to the conclusion that Underwood acted with 
due diligence. 

For similar reasons regarding Wagro and Mr. Piercey's conduct in ignoring 
where the sludge was going, I cannot say that Wagro ac-ted with due 
diligence. 

10. Yes - I accept Constable Olansky's evidence in respect of this. 

For the reasons given, I find each of the companies not guilty of the charge. 

Porter Prov. J.:(Re; Alberta Water Resources Act)--The three defendant 
companies in this judgment called McIntyre, Underwood and Wagro respectively, were 0 jointly charged at the outset as follows:
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That they "on or about the 25th day of July, AD. 1977, near Grande Cache, in 
the Province of Alberta did divert water, namely, the Sheep Creek, by permitting the 
deposit’ of material which did interfere with the flow of the water in the same 
watercourse, except under the authority of the Water Resources Act, its regulations or 
a licence, interim licence or permit issued under the said Act, contrary to s 6(1) of the 
aforesaid Act as amended to date." 

The wording of this information appeared somewhat duplicitous in that it first 
char ed diversion of water clearly under s 6(1) re-en. 1971, c. 113, s. 4; am. 1975 (2nd 
Sess. , c. 88, s. 6(a) of the Water Resources Act, R.,S.A. 1970, c. 388, and then 
proceeded to make reference to "interference with the flow of water", words which 
did not come within the definition of "divert" and were similar to the wording in subs. 
6(l)(e). The Crown, when asked to particularize their charge, indicated_ that it was 
intended to proceed under-s. 6(1) on a_ charge of diversion and that the words "which 
did interfere with the flow of water" were surplusage and could be deleted. The 
defendants, through their respective counsel, agreed with this course of action and the 
words were accordingly struck out. The charge as amended then read as follows: 

That they "on or about the 25th day of July, A.D. 1977, near Grande Cache in the 
Province of Alberta did divert water, namely, the Sheep Creek, by permitting the 
deposit of material, in the same watercourse, except under the authority of the. Water 
Resources Act, its regulations or a licence, interim licence or permit issued under the 
said Act, contrary to s. 6(1) of the aforesaid Act as amended to date." 

The evidence in this trial consisted of all the evidence in the trial under the 
Fisheries Act, R.S.C_. 1970, cf. F-14, being read into the record by agreement, and I 

make the same findings of fact. In addition, the witness Neill was called by the 
defence. I-le dealt with his understanding of the term "flow of water" which I found 
most helpful. He indicated that anything introduced across a stream of water would 
increase the velocity in the other parts of the c‘ros.s-section of the stream. He was 
unable to say how far, if at all, the delta extended into the stream or how deep it was. 
At the worst, from what he could see in the photographs, he was of the opinion that 
any effect in the rate of velocity or the distribution of velocity of the water would be 
pretty insignificant. That side of the stream being very much shallower than the far 
side, he was of the view that even if 20 per cent in area of the shallow side was cut off 
the effect on the velocity would not be that great. He agreed that if the delta had any 
depth it would have some effect on the distribution of flow. He indicated again that 
these deltas constantly change naturally. 

The word "divert" has three meanings under s. 2(l)6(ii) [ re—en__. 1971, c. 113, s. 2] 
of the Act: to do any act that has the effect of, (a) altering the flow of water; 
(b) changing the location of water; (c) changing the course of flow of water. 

Item (a) obviously applies to the rate of flow of the water and I am quite 
satisfied that nothing here by way of the defendant companies changed a set quantity 
of water passing down Sheep Creek in a set time. 

Regarding item (b), quite clearly the location of the watercourse was not 
changed.

~

~
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Item (C) must- refer to the physica_l path of the water along the same 
watercourse, i.e., the distribution of thevelocity across the stream, and is perhaps 
best explained by an example. If a brick wall were built three-quarters of the way‘ 
across the stream, then there would be a greater and faster flow rate through the 
remaining quarter and nothing through the thre‘e-quarters. Thus, the geography of the 
flow would change. 

In order for the Crown to succeed under item (C) ‘alone, they must establish 
beyond a‘ reasonable doubt that the course of the water flow was "changed". To do 
this, the Crown would have to do one of two things; (i) show what was there before 
and after the event; or (ii) show quite clearly the introduction of something which 
quite obviously from the evidence was not there before and which had the effect of 
change. 

The Crown clearly, as Mr. Thompson urged in argument, has not succeeded in 
showing what the situation was before. There was no such evidence, as nobody 
inspected it before. ’ 

It is obvious that some mud, consisting of silt and sand, was introduced which 
was not‘ there before. The court cannot however come anywhere near to .the 
conclusion, let alone be satisfied beyond a reasonable doubt, that such introduction of 
mud obviously had the effect of change. At best, there was speculation as to what this ~ 

mud did when it entered Sheep Creek, Mr. Neill's evidence being based to a great 
extent on hypothetical questions. He repeated more than once that he could not tell 
whether the muddy colour in the photographs at point C was solid or just floating in 
the water. None of the other witnesses were of any greater help in this respect. At 
best the court might speculate that a small part of the mud or sludge was sitting on 
the bottom of the stream bed and frankly I am not prepared to speculate in that 
manner and find that I am not satisfied that any of the mud entered the water and 
reamined in a solid enough state to obviously effect change. 

Even if I had come to a contrary conclusion, namely, that the whole of the brown 
area in the stream at point C was solid sludge, I would consider the provisions of the 

, 

"de minimis non curat lex" rule. Mr. Kilgour conceded that, on the basis of Mr-. Neill's 
evidence, the holding of a stick or piece of wood in the water would alter the course of 
the flow and that this would be covered by the rule. It is a ‘question of where the line 
is to be drawn. in considering the delict aimed at by the Act, one cannot but come to 
the conclusion that it deals with the development, conservation and management of 
water in the province and the issue of permits and licences to those who seek by 
building, engineering or otherwise to interfere with such. Section 6(3) [ en. 1975 (2nd 
Sess.), c. 88, s 6(b)] deals with the rectification of contravention of the whole sec-tion 
and refers to "fill or otherwise dam or block any excavation, ditch or canal in respect 
of which no permit ..." . 

_ The words "undertaking" and "works" are extensively defined and refer to 
mat-ters of some considerable moment. The whole tenor of the Act concerns works 
and undertakings which would obviously have a serious effect on any stream or 
watercourse and I am not of the view that it was intended by the legislature to cover 
every minor eventuality which might technically be said to change marginally the flow 
of water. A different consideration would apply if a goodly part of a watercourse 
were affected by a large dump of material when a person standing on the bank looking
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at the river might say: "well, that has certainly changed the characteristic of the flow 
at this point", but not, surely not, when we are considering a situation where the rate 
could hardly even be measured scientifically and at its worst appeared to be no less. 
than what nature might do at any time under normal conditions. 

In conclusion therefore, I find the Crown has not proved that anything was done 
by any of the defendants which had the. effect of altering the flow of water, or 
changing the location of the water or changing the course of the water. Even if there 
was any such alteration or change, I find that it would have been of so .little import 
that it was inconsequential and did not create a situation contemplated by the statute. 

I find each defendant company not guilty.

~
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RE 1=oREs1' PROTECTION LIMITED AND GUERIN 

Supreme Court of New Brunswick-Queen's Bench Division, Siratton, 1., Saint John, 
February 17, 1978 

Abuse of Process - Whether the Court has a discretionary power to control its 
own proceedings. 

‘Budworm Spray Program - New Brunswiclds northern forests infested - Aeria_l 
spraying since 1953 to control pests. 

Certiorari - When this extraordinary remedy lies to control certain actions and 
jurisdiction. 

‘Constitutional Law - Whether the federal Pest Control Products Act and 
Fisheries Act are ultra vires the province's domain. —

' 

Crown Servant — Whether a corporation is a servant of the Crown or an 
independent contractor - Special Act and Letters Patent corporations. 

Fisheries Act-, R.S.C. 1970 c. F-1,4, s; 33(2), as amended - Deposition of 
deleterious substance in water frequented by fish. 

Jurisdiction - Whether Provincial Court has jurisdiction to deal with charges 
layed under the federal Pest Control Products Act and Fisheries Act. 

Pest Control Products Act, R.S.C. 1970, c. P-10 s. 3(1) - Manufacture, storage, 
display, distribution or use of any control product under unsafe conditions. 

Regulation SOR-72-4'51", s. 44(1) - Authorized under the Pest Control Products 
Act - Use of a control product consistent with instructions on label-. 

Forest Protection Limited is a Crown corporation with its sole object and 
purpose being the protection of forests. The applicant corporation since 1952, except 
1959, carried out an annual aerial spray program directed against the spruce budworm . 

infestation of the forests in the northern part of New Brunswick. An agreement was 
entered into from 1953 to 1975 between Forest Protection Limited and the provincial 
government of New Brunswick which authorized the undertaking and management of 
spraying operations. The spray programs for 1975 and 1976 were approved separately. 
In 1976 a provincial Order-in-Council was issued and a Letter Agreement was executed 
giving approval to aerial spraying in 1976. This was done in response to the decision in 
Bridges Brothers Limited v. Forest Protection Limited (1976), 14- N.B.R. (2d) 91. The 
applicant, Forest Protection Limited, does not plead to the summons, but challenges 
the jurisdiction of the Provincial Court Judges to try‘ the offences charged. 

On appl_ications by Forest Protection Limited for orders of certiorari to quash 30 
summonses and for orders of prohibition to prohibit any further Provincial Court 
proceedings with respect to the summonses or 'in_formations. The applications were 
made on the grounds that as a provincial Crown corporation, Forest Protection 
Limited was immune from the Provincial Court jurisdiction, that s. 33(2) of the
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Fisheries Act, s. 3(1) of the Pest Control Products Act, and the regulations made under 
the Pest Control Products Act are ultra vires the Parliament of Canada, that s.’ 33(2) 
of the Fisheries Act does not apply to areas other than the sea, and that the laying of 
a great number of informations with respect to the same matter is an abuse of the 
Courts process-. 

Held: The applications are dismissed with costs to the informant - respondent. 

Certiorari and prohibition are available to the applicant as the challenge to 
jurisdiction was taken prior to plea. Certiorari lies to control the action of inferior 
jurisdictions whenever there has been a failure, absence, excess or an abuse of 
jurisdiction. Prohibition lies to compel Courts entrusted with judicial duties to keep 
within the limits of their jurisdiction. 

Forest Protection Limited, a letters patent corporation, with much control 
vested in various departments of the provincial government, is nevertheless a 
commercial corporation which acts on its own behalf. As an independent contractor 
and not a Crown agent, Forest Protection Limited is not immune from prosecution. 

It was conceded that the Pest Control Products Act. was intra vires the 
Parliament of Canada. The Fisheries Act is also ‘intro vires the Parliament of Canada 
as it is" within the competence of Parliament to regulate, protect and preserve the 
fisheries, which also allows for the prohibition of the deposit of deleterious substances 
in waters frequented by fish. Section 33(2) of the Fisheries Act applies to waters 
including all waters in the fishing zones of Canada, which zones are not restricted to 
the sea. - 

The Court has no discretionary power to stay duly instituted proceedings because 
the prosecution is considered oppressive. -

. 

The Provincial Court has jurisdiction to deal with all the sumrnonses and 
informations layed against Forest Protection Lin‘1ited_.

‘ 

On appeal to the New Brunswick Court of Appeal. 
,(l-Ieadnote from (1978), 7CELR93.)

I 

Levi E. Clain-, Kenneth B. ’McCullough, for the applicant, 
A.G, Warwick Gilbert, for the informant-respondent. 

Stratton, .:--These are three applications by Forest Protection Limited, 
("F‘.P.L."), for orders of certiorari to remove into this Court and quash a total of thirty 
summonses issued to it by Judges of the Provincial Court of New Brunswick 
consequent upon informations laid before that Court by Lucretia J. Guerin, President, 
The Concerned Parents Group Inc., ("Mrs. Gueri_n") and for orders of prohibition to 
prohibit the Judges "of the Provincial Court of New Brunswick from any further 
proceedings with respect to the summonses or information.
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THE OFFENCES CHARGED 
The summonses herein charge F.P.L. with offences 

(a) Under section. 33(2) of the Fisheries Act, R.S.C. 1970, c-. F-14,» as amended, 
which provides as follows: 

33(2) Subject to subsection (4), [not here relevant], no person shall deposit or 
permit the deposit of a deleterious substance of any type in water frequented by 
fish or in any place under any conditions where such deleterious substance or any 
other deleterious substance that reailts from the deposit of such deleterious 
substance may enter any such water. 
(b) Under section 3(1) of the Pest Control Products.Act, R.S.C. 1970, c. P-10, 

which provides as follows: V, 
'

, 

3(1) No person shall manufacture, store, display, distribute or use any control 
product under unsafe conditions. 

(C) Under section l+4(1) of Regulation SOR.-72-451 of the Pest Control Products 
Regulations dated November 10, 1972, issued and authorized under the Pest Control 
Products Act, which provides as follows: 

44(1) No person shall use a control product in a manner" that is inconsistent with 
the directions or limitations respecting its use shown on the label-. 

TSI-IE GROUNDS OF APPLICATION 
The first application was made upon the following grounds: 

(1) The applicant Forest Protection Limited is and has been at all times a 
servant of the Crown in right of the Province of New Brunswick and in particular 
during the months of May and June in the years 19-75 and 1976, and as such it is 
not subject to proceedings under and by virtue of the Crirminal Code, R.S.C. 
1953-54, C. 51 and amendments thereto, and it is immune to prosecution under 
the Fisheries Act, R.S.C. 1970, C. F-14, and amendments thereto, and the Pest 
Control Products Act, R.S.C. 1970, C. ‘P-10, and amendments thereto, and Judge 
Frederic Taylor of the Provincial Court therefore exceeded his jurisdiction in 
issuing the summonses referred to herein and is without jurisdiction to conduct 
any further proceedings in relation thereto. 

(2) Subsection (2)__of Section 33 of the Fisheries Act, R.S.C. 197 0, Chapter F-14," 
_as amended, is ultra vires the Parliament of Canada insofar as it is legislation 
relating to the exercise of proprietary rights by persons. within the Province of New Brunswick over the internal waters of the Province of New Brunswick, 
therefore, the said subsection does not create an offence and Judge Frederic 
Taylor of the Provincial Court therefore exceeded his jurisdiction in issuing the 
summonses referred to herein and is without jurisdiction to conduct any further 
proceedings in relation thereto.
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(3) Subsection ( 1) of Section 3 of the Pest Control Products Act, R.S.C. 1970, 
Chapter P-10, as amended, is ultra vires the. Parliament of Canada insofar as it 
is legislation relating to the use of a control product in the management of 
public lands within the Province of New Brunswick and of the timber and wood ' 

thereon and on other property within the Province, therefore, the said subsection 
does not create an offence and Judge Frederic Taylor therefore exceeded his 
jurisdiction- in issuing the summonses referred to herein and is without jurisdic- 
tion to conduct any further proceedings in relation thereto. 

(4) The Pest Control Products Act, R.S.C. 1970, Chapter P-10, as amended, is 
ultra vires the Parliament of Canada insofar as it authorizes the Governor in 
Council to make regulations relating to the regulating or prohibiting of the use 
of a control product in the management of public lands within the Province of 
New Brunswick and of the timber and wood thereon and on other property within 
the Province and therefore a violation of the Act or of a regulation relating to 
such use does not create an offenceand Judge Frederic Taylor of the Provincial 
Court therefore exceeded his jurisdiction in issuing the summonses referred to 
herein and is without jurisdiction to conduct any further proceedings in relation 
thereto. 

(5) Subsection (2) of section 33 of the Fisheries Act, R.S.C. 1970, Chapter F-14 
as amended, prohibits deposits of deleterious substances of type in water 
frequented by fish or in any place under any circumstances where such 
deleterious substance of any other deleterious substance that results from the 
deposit of -such deleterious substance may enter any such water. Subsection (11) 
of section 33 defines "water frequented fish" as including all waters in the 
fishing zones of Canada. Subsection (1) 0 section 4 of the Tejrritorial Seas and 
Fishing Zones Act, R.S.C. 1970, Chapter T-7, as amended, provides that: 

the fishing zones of Canada comprise such areas of the sea adjacent to the 
coast of Canada as may be prescribed by the Governor in Council pursuant 
to sub-section 5.1(1). 

The waters referred to in the various summonses as being waters into which the, 
deleterious substance has been deposited or into which the deleterious substance 
may enter are not areas of the sea and therefore the said summonses do not 
disclose an offence known to law and Judge Frederic Taylor therefore exceeded 
his jurisdiction in ‘issuing the summonses referred to herein and is without 
jurisdiction to conduct any further proceedings in relation thereto. 

The second application repeated grounds 1 to 4 of the first application but added 
a new ground 5 as follows: 

(5) The laying of nineteen more informations in addition to the previous ten 
already laid by the same informant against Forest Protection Limited under the 
same Acts in the circumstances, amounts to an abuse of the process of the Court 
in that the informant and the Concerned Parents Group Inc., which she 
represents, are endeavouring to use the Criminal Court to achieve a civil and/or 
political object and as such should not be tolerated.

~

~

~



FORESTHPROTECTION LIMITED AND GUERIN 143 

The thirdapplication repeated grounds 1 and 3 of the first application and 
included as ground 3 the following: 

The laying of this additional information in addition to the previous twenty-nine 
(29) already laid by the same informant against Forest Protection Limited under 
the same Acts in the circumstances amounts to an abuse of the process of the 
Court in that the informant and the Concerned Parents Group Inc., which she 
represents, are endeavouring to use the Criminal Court to achieve a_ civil and/or 
political object and as sich should not be tolerated. 

ma FACTUAL BACKGROUND 
The forests of New Brunswick have become infested with the spruce budworm_, 

and insidious insect which defoliates and kills firs and spruce trees. In the spring of 
1952, New Brunswick International Paper Company Ltd. and the Government of the 
Province of New Brunswick jointly carried out an experimental aerial spraying program over a limited area of forest to determine its effect upon the spruce 
budworm; it was successful. Subsequently, representatives of Government and the 
forest industry met and decided to incorporate a private company to undertake the 
organization and management of a program of aerial spraying of insecticide to protect 
the forests of New Brunswick. 

. F.P.L. was then organized; it was incorporated by Letters Patent dated 
September 6, 1.952; it has as its sole object and purpose the protection of the forests. 
F'.P._L-. is a standard private trading corporation with a capital stock of $5,000.00 
divided into 500 common shares; of the par value of $10.00 each. Two hundred shares have been issued; in 1975,, 180 of the issued shares were registered in the name of Her 
Majesty The Queen and in 1976, this increased to 182 shares. At the present time, of 
the remaining 18 issued shares, 17 are held by nine participating pulp and paper companies and one share is registered in the name of F.P.L. —

‘ 

Formerly, each of the nine pulp and paper companies had two representatives on the board of directors of F.P.L.; currently, there are 22 directors but only 9 of these now represent the pulp and paper companies; the balance are either Ministers of the 
provincial Crown or representatives of provincial government departments, principally the Department of Natural Resources. The president of F.P.L. is the Deputy Minister 
of Natural Resources; its chairman and secretary are employed and paid by the latter department. Other officers and employees of F.P.L. during the years 1975 and 1976 included employees of private industry‘ paid by the individual companies from which they came-, employees of the government of New Brunswick paid by the government as well as employees paid by F.P.L. 

F.P.L. has, since 1952, (except for 1959), carried out an annual spray program in May‘ and June of each year. The "Spray Program" for each year results from a number of contributing facts and factors; in the preceding fall, the area to be sprayed is first determined by defoliation and budworm egg mass surveys conducted by government agencies; as the result of these surveys, a proposed spray map is prepared depicting the areas of the province to be sprayed, regardless of ownership; the insecticide to be used is selected and the number of its applications and its dosage is determined. This 
spray program is then submitted to the federal Department of Agriculture which receives advice on the program from experts in related fields employed by the various
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departments of the federal and provincial governments who form an interdisciplinary 
committee. The approval of the federal Department of Agriculture is received each 
year before the spray program is put into effect. The spray program is also presented 
to the board of directors of I-‘—.P.L.; the approval of the board is contingent upon the 
approval of the Deputy Minister of Natural Resources who receives his authorization 
from the Minister of Natural Resources. 

The participating pulp and paper companies contribute one-third of the costs of 
the annual spray program and the province contributes two-thirds, although the 
province recovers one-half of -its contribution from thefederal government. F.P.L. 
makes no profit nor does it incur any loss. Its expenditures are merely met by the 
participating companies and the province in the proportions indicated. 

Section 3- of the Forest Service Act, R.:S,.N.B. 1973, c. F.-.23, (formerly R.-S.N.B. 
i952, c. 93, s. 3) is here relevant; it provides as follows: 

3(1) The Lieutenant-Governor in Council shall maintain a forest service for the 
purpose of 

(a) protecting the forests -from fire, insects and diseases, 

naoonooloooncou ~ 3(2) Subject to the approval of the Lieutenant-Governor in Council, the Minister 
may enter into agreements with the government of Canada or with any person to 
undertake and carry out operations for protection the forests from fire, ‘insects, 
and disease; and the Minister may delegate to such party such authority as may 
be deemed necessary for the effectual carrying out of the agreement. 

Section 3(2) was cited by the province as authority to pass Order-in-Council 
No. 53-376, dated May 7, 1953, which authorized the Minister of. Lands and Mines, 
(now Natural Resources), to execute an agreement with F.P.L. by the terms of which 
the provincial government engaged F.P.L. to undertake and manage an aerial spraying 
ope_ration— directed against the spruce budworm infestation of the forests in the 
northern part of New Brunswick and undertook to pay two-thirds of the amount of the 
‘expenditures of the aeri_al_spraying operation. From 1.953 to 1975 this agreement was 
continued from year to year and the annual estimated cost of the government's share 
of the program was included in the estimates for the Department of Natural ‘Resources 
and approved by the Legislature of the Province of New Brunswick. 

"The spray programs for the years l975_and 1976 were submitted to the federal 
Department of Ag7r'iculture and approved. They were also approved by the board of 
directors of F.P.L. which engaged private contractors to provide the planes and pilots 
to carry out the aerial spraying operations; these latter contractors were engaged by 
an agreement providing for the approval of the government of New Brunswick. The 
main estimates for the Department of Natural Resources for the fiscal years 
commencing April 1, 1.975 and April 1, 1976, together included sums exceeding 
$l0,000,000.00 for forest insect control which were approved by the New Brunswick 
Legislature and actually paid by the Department to F.P.L. for the programs which 
were carried out. _

.

~
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Because of the decision of Mr. Justice Stevensonin Bridges Brothers Ltd. v. 
Forest Protection Ltd. (1976), 14 N.B.R. (2d) 91, the board of directors of F.P.L. 
sought and obtained from the provincial government. an Order-in-Council and Letter 
Agreement. The Order-in-Council is numbered 76-335 and is dated May 12, 1976; it 
provides as follows: - 

’

~ 

1. Pursuant to section 3 of the Forest Service Act, the Lieutenant-Governor in 
Council gives his approval 

(a) for the aerial spraying for spruce budworm control in 197 6; 

(b) for the proposed aerial spray program of approximately 9.6 million 
acres; and 

_

- 

. (c) for the Minister of Natural Resources to enter into an agreement with 
Forest Protection Limited to carry outgthe proposed spraying operations. 

2. The province agrees to indemnify Forest Protection Limited with respect to 
claims for damages for injury to the health of any person directly caused by the 
application of chemical insecticides used for killing spruce budworms in the 
spray program for 1976. 

I 

3. The province's agreement to indemnify shall not apply 

(a) to lands owned or controlled by the -sponsors of the spray program; 

(b) unless the chemical insecticide is mixed in the proper ‘proportions and 
in accordance with any existing licences, regulations, instructions or 
requirements; 

(c) with respect to the spraying of private lands contrary to any instruc- 
tions which may be given by the Minister of Natural Resources from time 
to time;

. 

(d) in the event the applicationof the chemical insecticide is not carried 
out in a proper manner in accordance with reasonable standards of 
competence and safety or not to knowingly cause harm to the health of any 
persons. 

The Letter Agreement is upon the letterhead of the Minister of Natural 
Resources and is as follows: .
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P.O. Box 6000. 
Fredericton, N.B. 
E3B 5H1 

May 17, 1976. 
Mr. H.J. Irving, 
Managing Director, 
Forest Protection Limited, 
P.O. Box 1030, 
Fredericton, N.B. 
E3B 5C3 

Dear Mr. Irving: 

Pursuaht to Order-in-Council of the Lieutenant-Govemor under May 12, 1976 
and numbered 76-335, I hereby authorize Forest Protection Limited to undertake and 
carry out the proposed 1976 aerial spray program for spruce budworm control of 
approximately 9.6 million acres of the forests in New Brunswick. 

Further, I hereby delegate the Forest Protection Limited, by the power vested in me under the Forest Service Act, whatever authority is necessary for you to 
effectually carry out the-above program. ' 

Please endorse the original and carbon copy of this letter by your authorized 
representative’ signifying your consent to this agreement. 

(Sgd-.) Roland C. Bouclreau. 
ROLAND C. BOUDREAU 
MINISTER OF NATURAL RESOURCES 

I, H..I. IRVING, President. of Forest Protection Limited, hereby accept this 
agreement on behalf of the Company. 

(Sgd.) H .J. Irving 
H .J . IRVING 
PRESIDENT 

F.P.L. did not plead to the summonses issued herein against it and seeks, by 
these applications,“to challenge the jurisdiction of the learned Provincial Court Judges 
to try it for the offences which are charged. 

DO CER.'I'IORARI_ 
It is generally recognized that cert-iorari will lie to control the action of inferior 

jurisdictions whenever there has been a failure, or absence or an excess or an abuse of 
jurisdiction.

~

~
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Mr. Salhany writes that 

certiorari is most frequently sought where the applicant complains that the 
inferior tribunal was improperly constituted or acted in excess or abuse of its 
jurisdiction. The applicant in such instances is not required to wait until the 
proceedings have been terminated but may apply‘as soon as the tribunal exceeds 
its jurisdiction. If the act alleged to be in excess of the tribunal's jurisdict-ion is 
not patent on the face of the record, affidavit evidence will be admissible to show this defect. - 

See Salhany, Canadian Criminal Procedure, second edition, 1971, p. 295. 

In R. v. Robinson (1970), 97 C.C.C. 160 Mr. Justice l_Vi_acFarlane of the British Columbia Supreme Court concluded that certiorari does lie when there is clear absence of jurisdiction and the question is whether legislation under which a charge is 
laid is ultra vires. 

Mr. Justice Martland, speaking for the majority of the Supreme Court of Canada ‘ 

in Sanders v. The Queen (1969), 8 C.R.N.S. 345 sa_id this at pages 377-378 of the 
report: 

A person who challenges the jurisdiction of a tribunal which proposes to try him can take objection to the jurisdiction and refuse to plead, in which event 
certiorari is available to ‘him. But, if he does plead, and the case then proceeds 
to a trial of the merits, and- if he has a right of appeal, his challenge to the 
jurisdiction can then only be made by way of appeal. 
Where certiorari is sought on the ground of absence or excess ‘of. jurisdiction, extraneous evidence of these matters will be admissible, and indeed necessary, if they are not apparent on the face of the record: see Halsb'ury,_3rd Edition, volume 11, page 75 and Perepolkin v. Superintendent of Child Welfare (1957), 118 C.C.C. 263 (C.A.). 
The function of prohibition is to compel Courts entrusted with judicial duties to keep within the limits of their jurisdiction: see Re Clifford and O'Sullivan, [ 1921] 2 A.C—. 570. Prohibition will issue only in cases of want or excess of jurisdiction: see R. 

v. Phillips (1906), ll O.L.R. 478; R. v. Spence (1919), #5 O.L.R. 391 (C.A.-). Prohibition 
is discretionary only where the defeat of jurisdiction is not apparent on the face of the proceedings and not where there is a clear absence of jurisdiction: see, R. v. Thompson (No. 2) (1946), 86 c.c.c. 206. « 

Prohibition upon the ground of loss of jurisdiction, or upon the ground of 
uncofnstitutionality as a defence in law on the merits, - as to which see LeTou_rneau, The Prerogative Writs in Canadian Criminal Law and Procedure, Butterworths, 1976, pp. 157-159, - will lie to restain prosecutions under a statute which is "inoperative; see Re Dodd (1956), 116 C.C.C. 33#; or ultra vires: see Vaillancourt v. City of Hull, 
[ l9l+9] Que. K.B. 120'; R. v.- Deacon, [1970] 1 C.C.C. 305-and Re Thodas (1970), 10 C.R.N.S. 290 (C.A.). And, as in the case of proceedings by way of certiorari, so on an application for prohibition is affidavit evidence receivable’ to complete the record: see R. v. Prolcipchuk and R. (1974), 18 C.C.C. (2d) 423.
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The question of jurisdiction is fundamental both in proceedings by way of 
certiorari and by p'roh'ibit-ion. As to whether certiorari or prohibition is the proper 
remedy, Lord Atkin, in R. v. Electricity Commissioners, [1924] 1 I<.B. 171 (C.A.), 
said:

" 

I can see no difference in principle between certiorari and prohibition except 
that the latter may be invoked at an earlier stage. If the proceedings establish 
that the body complained of is exceeding its jurisdiction by entertaining matters 
which would result in the fmal decision being subject to being brought up and 
quashed on certiorari, I think that prohibition will lie to restrain it from so 
exceeding its jurisdiction. 

In these present applications, it is the submission of F.P.L. that it is a servant of 
the Crown and is therefore not subject to proceedings under the Criminal Code, the 
Fisheries Act or the Pest Control Products Act, that the latter two acts are ultra vires 
the Parliament of Canada, and that in consequence thereof the learned Provincial 
Court Judges exceeded their jurisdiction in issuing _the summonses herein and are 
without jurisdiction to conduct any further proceedings in relation thereto. This 
challenge to jurisdiction was taken by F.P.l.. before plea. Accordingly, upon the 
authority of the decisions cited, I hold that either of" the extraordinary remedies of 
certiorari or prohibition are available to the applicant and that affidavit evidence is 
admissible to bring to the notice of theicourt the facts constituting the grounds of the 
applications. 

________CR°WN SERVANT 
The principal thrust of the argument, both in the extensive briefs filed by 

counsel and in their oral argument, was directed to the issue as to whether or not 
F.P._l.. is a Crown Servant and thereby immune from prosecution. 

It is the submission of counsel for the applicant that the facts disclosed in the 
several affidavits filed in a support of their applications establish that F.P.L. is 

controlled by the government of New Brunswick. In their brief they cite the following 
indicia as supporting this submission: 

1. Of the 200 issued shares of Forest Protection Limited, 180 or more are held 
in the name of Her Majesty The Queen or in the name of one of her appointees, 
the remaining shares being distributed amongst appointees of the participating 
private companies who serve as directors; 

2. The Deputy Minister of Natu_ral Resources has always been a Director ‘of 

Forest -Protection Limited and has always acted as spokesman for the 
government of New Brunswick on the board (the Minister of Natural Resources 
now sits as a director together with four other Ministers of the Crown); 

3.. At the annual meetings of Forest Protection Limited since its incorporation, 
the Deputy Minister of Natural Resources as proxy for Her Majesty, The Queen, 
casts her votes;

V 

4. The sole object and purpose of Forest Protection Limited, and the very reason 
for its existence, is to protect the forests of New Brunswick;

~

~

~
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5. Forest Protection Limited was incorporated as a private company rather than 
delegate the task of forest protection to a department of government for reasons 
of economy and efficiency“; »

‘ 

6. Forest Protection ‘Limited does not seek or realize a profit but is merely 
reimbursed for the actual costs of its operations; 

7. Each year the Legislature of the Province of New Brunswick appropriates 
funds for the express purpose of paying the province's two-thirds share of the 
actual cost of the spruce budworm spray program to be conducted by Forest 
Protection Limited for that year, and in the debate on these appropriations the 
spray program proposed for that year was made available to the members of the 
Legislamre; .

' 

8. Since the incorporation of Forest Protection Limited, two-third of the actual 
cost of the spray program for each year has in fact been paid by the Department 
of Natural Resources or its predecessor; 

9. Under Section 3(2) of the Forest Service Act, the Lieutenant-Govemor in 
Council approved of the Minister of Natural Resources engaging Forest 
Protection Limited to conduct the spray program, and the Minister delegated to 
Forest Protection Limited such authority as was necessary to effectually carry 
out the program; 

10. The Minister of Natural Resources expressly approved the spray program for 
each year and this approval was conveyed to the board of directors of Forest 
Protection Limited by his Deputy Minister; 

11. That the approval of the spray program for each year by Forest Protection 
Limited was in fact contingent upon the approval of the government of New 
Brunswick as conveyed by the Deputy Minister of Natural Resources; 

12. The spray program for each year is conducted by Forest Protection Limited 
in accordance with the approval of its board of directors and the Minister of 
Natural Resources, and subject at all times to the direct control of the 
government of New Brunswick; 
13. The land to be included in the spray program is initially determined by 
surveys conducted by government agencies; 

14.. The land is included in the spray program regardless of ownership; 

15. As part of their duties, employees of the government of New Brunswick 
serve as directors and officers and employees of Forest Protection Limited; 

16. Private contractors are engaged by Forest Protection Limited to provide the 
planes and pilots to conduct the aerial spraying operations by an agreement 
subject to the approval of the government of New Brunswick. 
It is the further submission of counsel for the applicant that the nature and 

degree of control which the government of New Brunswick exercises over F.P.L. is the
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determinant factor in establishing it to be a_ Crown Servant. This, they contend, is the 
applicable principle to be abstracted from a long line of decisions culminating in . 

Mellenger v. New Brunswick Development Corporation, [1971] 2 All E.R. 593, a 
decision of the English Court of Appeal, and in Westeel-Rosco Limited v. Board of 
Governors of South Saskatchewan Hospital Center et al., [1977] 2 S.C.R. 238, a 
decision of the'Supreme Court of Canada. 

In the Mellenger case, the New Brunswick Development Corporation objected to 
the issue of a writ against it on the ground, inter alia, that the Corp:oration was an arm 
of the government of the province of New Brunswick and could not be sued in England. 
Lord Denning, in holding this ground valid, said at page 596: 

-The next point is whether the Corporation can avail itself of the doctrine of the 
sovereign immunity. If it is part and parcel of the government of New Brunswick 
- so much so as to be identified with it like a government department - it can 
clearly claim immunity. For this purpose we must turn to the statute which set 
it up. It was established by the New Brunswick Development Corporation Act of 
11th April .1959. Clause I provides: 

There is hereby constituted on behalf of Her Majesty in right of New 
Brunswick a body corporate under the name of The New Brunswick 
Development Corporation. t 

Then follow clauses which show the close connection of the Corporation with the 
government. The Minister of Industry is an ex officio director. The other 
directors are appointed by the Lieutenant-Governor in Council. There is no 
issued capital. 

It has no stocks or shares. Its principal power is: ' to assist, promote, 
encourage and advance the industrial development, prosperity and economic 
welfare" of the province.’ It is true that there is a later clause which gives the 
Corporation power, subject to the approval of the Lieutenant-Governor in- 

Council, 'to carry on any business of an industrial, commercial or agricultural 
nature’. But the evidence shows that the Corpor'at'ion has never exercised this 
latter power. It has never pursued any ordinary trade or commerce. All that it 
has done is to promote the industrial development of the province in the way 
that a government department does, such as the Board of Trade in England. In 
the circumstances it seems to me that the Corporation is really part and parcel 
of the government on New Brunswick. The very words that it is constituted 'on 
behalf of Her Majesty in right of New Brunswick’ bring it within the words which 
were used in Tamlin v. Hannaford, [1949] 2 All E.R. 327 at 329, [1950] 1 K.B. 
18 at 25 per Denning L.J.v: 

A When Parliament intends that a new corporation should act on behalf of the 
Crown, it, as a rule, says so expressly 

On this ground alone, I would hold that the Corporation is in the same position as 
a government department, and is entitled to plead sovereign immunity. 

Apart, however, from the statute, the functions of the Corporation, as carried 
out in practice, show that it is carrying out the policy of the government of New

~
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Brunswick. itself. It is its alter ego. If and insofar as the Corporation played any 
part in this case, it was identified with the government. The evidence shows 
that the Prime Minister of the province played a leading part. The Corporation 
itself has never’ been legally involved inthe transaction. It was not the owner of 
the land on which the factory is being built. The Airscrew Weyroc people bought 
it from some private owner. The Corporation has made no contract with anyone 
about these transactions. But the government of New Brunswick itself has done 
so. It agreed to guarantee a bond issue if required. There is no single point in 
which the Corporation itself has been involved. It was just the alter ego of the 
government, and can claim sovereign immunity. see: Rahimtoola v. HEH The Nizam of Hyderabad ( [1957 ] 3 All E.R. 441 at 445, [1958 1 A.C. 379 at 3.93) per 
Viscount Simonds.

_ 

It is clear, I think, from a careful reading of the judgment of Lord Deming in the 
Mellenger case and that of Lord Salmon, which is to the same effect, that their 
Lordships, in arriving at the conclusion which they did, relied upon the fact that the Development Corporation was established by a Special Act of the New Brunswick 
Legislature which constituted the Corporation a body corporate "on behalf of Her. 
Majesty in right of New Brunswick", and that the Corporation, although authorized to 
do so, never carried on any ordinary trade or commerce. Moreover, Lord Denning was 
careful to draw specific attention to his judgment in Rahimtoola v. H.E.H. The Nizam 
of Hyderabad, et al., [1957] 3 All E.R. 441 at 460 wherein he held that "a separate 
legal entity which carries on commercial transactions for a state was an agent and not an organ of the government" and is not entitled to plead sovereign immunity. 

In the Westeel-Rosco case, an unpaid sub-‘contractor claimed to be entitled, under the Saskatchewan Mechanics’ Lien Act, to a charge upon a holdback fund 
retained by a Hospital Board in connection with the construction of a new hospital. The Hospital Board contended it was an agent of the Crown and therefore not bound by the provisions of the Mechanics’ Lien Act. It was however the unanimous decision of the Supreme Court of Canada that the Board was not in fact a Crown agent and 
therefore the provisions of the Act applied to it. Mr. Justice Ritchie, who delivered 
the judgment of the Court, said, at _pages 249-250: 

Whether or not a particular body is an agent of the Crown depends upon the 
nature and degree of control which the Crown exercises over it. This is made 
plain in a paragraph in the reasons for judgement of Mr. Justice Laidlaw, 
speaking on behalf of the Court of Appeal for Ontario in R. v. Ontario Labour 
Relations Board, Ex. p. Ontario Food Terminal Board, ((1963), 38 D.L.R. (2d) 
530), at p. 534, where he said: 

It is not possible for me to formulate a comprehensive and accurate test 
applicable in all cases to determine with certainty whether or not an entity 
is a Crown agent. The answer to that question depends in part upon the ' 

nature of the functions performed» and for whose benefit the service is rendered. It depends in part upon the nature and extent of the powers entrusted to it. It depends mainly upon the nature and degree of‘ control 
exercisable or retained by the Crown. 

Mr. Ju_st_ice Ritchie, in the course of his judgment, reviewed the provi_s_ions of the Special Act which constituted the Hospital Board a body corporate and noted that its
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seven member Board was appointed by the Lieutenant-Governor in Council and was 
endowed with wide powers for the construction and admi'nis‘tra—tion of the hospital 
including the power to manage, invest. and expend all moneys, and manage all property 
belonging to the hospital. Additionally, the Board was given the power to make by- 
laws, rules or regulations relating to the operation, administration and management of 
the hospital and to borrow on security such sums of money as may be required to meet 
operating expenses. The act of incorporation further provided that the Legislature 
could appropriate funds for the maintenance of the hospital and expenses of the Board 
and that there was to be an annual audit by the provincial auditor and an annual report 
by the Board to the Minister of National Health on its finances and estimates of the 
next year's expenses. Although the hospital was to be built and operated out of public 
funds, Mr. Justice Ritchie stressed the fact that the Board had very wide discretionary 

, 

powers of spending and of conducting its own affairs within the limits of its statutory 
powers (emphasis added) and concluded, at page 253: 

In my opinion, as I have indicated, the powers with which the Board is 
endowed are far removed from those of —a Crown agency which is subject at 
every turn to the control of the Crown in executing its powers 

It is to be noted that in Westeel-Rosco, as in Mellenger, the Courts were 
concerned with the nature and degree of control exercised by governments in respect 
of statutory corporations, that is to say, co'r'porations incorporated and empowered by 
Special Acts of the ‘governments concerned. Even in such circumstances, the 
judgments make clear, there can be serious question as to whether or not the very 
creature of government is, in fact, its agent. But that‘ is not the situation we have 
here; F.P.L. is not a Special Act corporation; it is a letters patent company with share 
capital; it possesses the usual powers and has enacted the by-laws of a normal trading 
company; it owns assets in its own right and carries on trade and commerce; 
accordingly, in my opinion, different considerations apply to it. The law ‘applicable 
here, in my view, is succinctly and accurately -stated in Halsbury 4th Edition_, Volume 
9, page 722, in the following terms: 

In the absence of any express statutory provision, the proper inference, at any 
rate in the case of a commercial corporation, is that it acts on its own behalf, 
even though it is controlled to some extent by a government department. The 
fact that a minister of the Crown appoints the members of such a corporation-, is 
entitled. to require them to give him information and is entitled to give them 
directions of a general nature does not make the corporation his. agent. The 
inference that a corporation acts on behalf of the Crown ismore readily drawn 
where its functions are not commercial but are connected with matters, such as 
the defence of the realm, which are essentially the province of government. 

The decision of the English Court of Appeal in Tamlin v. Hannaford, [1949] 2 
All E.R. .327 is authority for the principle so stated. An application of the principle in 
Canada is contained in the decision of the Quebec Court of Appeal in North and 
Wartime Housing Ltd. v. Madden, et al., [_.l.944] 1+, D.L.’R. 161. Moreover, and 
importantly, this principle was cited and applied by Mr. Justice Stevenson in respect of 
F.P.L. in Bridges Brothers Ltd. v. Forest Protection Ltd. (1976)-, 14 N.B.R. (2d) 91 at 
page 137. '

~

~

~
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Upon the whole of the material before me, I am satisfied and find, as did Mr. 
Justice .Stevenson, that F.P.L. is an independent contractor of the Crown and that it is 
not immune from prosecution. 

CONSTITUTIONAL ISSUES 
During the argument, counsel for F.P.L. conceded that grounds 3 and 4 of the 

first application were no longer in issue and that the Pest Control Products Act was 
intra vires the Parliament of Canada“ It was however their submission that section 
33(2) of the Fisheries Act was ultra vires as legislation relating to the exercise of 
proprietary rights by persons within the province of New Brunswick over the internal 
waters of New Brunswick. * 

The exclusive legislative authority of the Parliament of Canada extends to all 
matters coming within section 9102) of the British‘ North America Act, 1867, 30 6: 31 
Victoria, c. 3, - "sea coast and inland fisheries". While it has been held that this head 
of legislative authority does not confer upon the federal government any rights of 
property, it does confer upon it the exclusive right to impose restrictions or limiations 
by which public rights of fishing are controlled: 

_ 
see Attorney-General for the Dominion v. Attorneys-General for the Provinces, [1898] A.C. 700. This exclusive 

right of: regulation, in my opinion, extends to include regulations which have as their object and purpose the protection and preservation of the fisheries such as are contemplated by section 32(2) of the Fisheries Act. In this connection, Chief Justice 
Ritchie observed, as long ago as 1882, in The Queen v. Robertson, 6 S.C.R_. 52 at page 120 that: ‘ 

legislation» in regard to ’Inland and Sea Fisheries’ contemplated by the British North America Act was not reference to 'property and civil rights’ - that is to 
say not as to the ownership of the beds of the rivers or of the fisheries, or the 
rights of individuals therein, but to subjects affecting the fisheries generally, tending to their regulation, protection and preservation, matters of a material. and general concern and important to. the public, such as forbidding fish to be taken at improper seasons in an improper manner, or with destructive 
instruments, laws with reference to the improvement and increase of the 
fisheries; in other words, all such general laws as enure as well to the benefit of the owners of the fisheries as to the public at large, who are interested i_n the 
fi_sher'ies as a source of national or provincial wealth. ' 

There is present here admitted competence in the Parliament of Canada to 
regulate-, protect and preserve the fisheries which, in my view, carries with it as a 
rational and functionpal connection, the right to prohibit the deposit of deleterious substances in waters frequented by fish and to provide a punishment for offenders, all as part of an integrated federal scheme to protect the fisheries. In my opinion, section 32(2) of the Fisheries Act is intra vires the Parliament of Canada; see Papp v. Papp (1.970), 8 D.L.R.‘ (3d) 389. - 

Counsel for F.P.L. also submit the ratheringenious argument that as section 
33(2) of the Fisheries Act prohibits the deposit of deleterious substances in "water frequented by fish" which, by section 33(1l) is defined to include all waters in "the fishing zones of Canada" which latter term is not defined in the Fisheries Act but by section 4(1) of the Territorial Seas-and Fishing Zones Act is said to comprise "such
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areas of the sea adjacent tothe coast of Canada as may be prescribed by the Governor 
in Council pursuant to section 5-.l(l)", then, so this argument goes, the summonses 
herein, which refer to waters which are not areas of the sea, do not disclose an 
offence known to law. 

This argument, in my view, is" fallacious. Section 33(ll) of the Fisheries Act 
which defines "water frequented by fish" as including all waters in the fishing zones of 
Canada merely broadens and extends the normal, usual meaning of the words in 
question. Moreover, section 4(1) of the Territorial Seas and Fishing Zones Act merely 
permits a further extension of that meaning to include areas of the sea adjacent to the 
coast of Canada as may be. prescribed by the Governor in Council, such as, by way of 
example, the extended 200 mile territorial sea of Canada. Therefore, in my opinion, 
there is no merit i_n this submission’. 

.ABUSE- OF: _P.R.OCES;5 

It was a submission of the applicant that the laying of 30 separate information; 
and the issuing of 30 summonses against it was oppressive and an abuse of the process 
of the Court which the Court has an inherent discretionary power to prevent. This 
discretionary power is said to exist in England: see Connelly v. Director of Public 
Prosecutions, [1964 1 2 All E.R. #01 (I-l.L.). But since the commencement of these 
present applications, the Supreme Court of Canada has decided otherwise: see Rourke 
v. The Queen (1977), 1-6 N.R. l8l wherein Mr. Justice Pigeon said at page 185: 

I cann_ot admit of any general discretionary power in Courts of criminal 
jurisdiction to stay proceedings regularly instituted because the prosecutioniis 
considered oppressive. 

CONCLUSION
C 

In the result, for the reasons given, the three applications by Forest Protection 
Limited herein are dismissed with costs to the informant-respondent. 

Note: The appeal is reported at page 2_29.

~

~
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REGINA V. IMPERIAL OIL 

Nova Scotia Magistrate's Court, Kimball, .I., Halifax, March 6, 1978 
Environmental Law - Water Pollution — Oil Spill -: Oil deleterious only if 

present a certain concentration or greater -— Crown failed to demonstrate concentra- 
tion in water affected —- Oil not proved to be deleterious 5- Accused entitled to 
acquittal — Fisheries Act, R.S.C. 1970, c. F-1.4, s. 33(2), 3. 33(11). 

A malfunction in the accused's refinery resulted‘ in the release of approximately 
one hundred gallons of oil into Halifax Harbour, and the company was charged with 
depositing or permitting the deposit of a deleterious substance in a place where itmay 
enter water frequented by fish. Expert evidence led by the Crown indicated that the 
oil was lethal only if present in water at a concentration of 50 ppm or greater. 

Held, the accused should be acquitted.’ There being no evidence of the 
concentration of oil in water, the Crown had failed to prove that the substance 
deposited was lethal and hence deleterious to fish within the statutory definition. 
Moreover, there was no evidence to show that any concentration of oil in combination 
with water was deleterious or toxic. ‘Therefore, the accused was entitled to be 
acquitted. 

Alphacell V. Woodward, [I972 ] l Q.B. 1.27, refd to. " 

Mr. Richard, for the Crown. 
Mr. Gould, for the Accused. 

Kimball, 3.:-(Excerpts of the Judgment) ...The defendant company, Imperial Oil 
Enterprises Limited, is charged that it did on or about the 29th day of May, 1977, at or near Darmouth, in the County of Halifax, Province of Nova Scotia, unlawfully deposit 
‘or permit the deposit of a deleterious substance, to wit: oil, in a place under 
conditions where such oil may enter the waters of Halifax Harbour, being waters 
frequented by fish, contrary to Section 33(2) of the Fisheries Act, Revised Statutes of Canada 1970, Chapter F-‘ill as amended, and did thereby commit an offence under 
Section 33(5) of the said Act. The relevant provisions of the Fisheries Act as amended 
on June the 26th, 1970, repealed and substituted in 1969-1970, Chapter 63, Section 3, 
in my view are as follows: 

33(2) Subject to subsection (4), no person shall deposit or permit the 
deposit of a deleterious albstance of any type in water frequented by fish 
or in-any place under any conditions where slch deleterious substance (or 
any other deleterious substance) that results from the deposit of such 

- deleterious substance may enter any such water. 

(11) For the purposes of this section and sections 33.1 and 33.2, 
"deleterious substance" means:
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(a) any substance that, if added to any water, would degrade or alter or 
form part of a process of degradation or alteration of the quality of that 
water so that it is rendered deleterious to fish or to the use by man of fish 
that frequent the water;'-’ 

...Having regard to the information, the Crown therefore must prove, in. my 
view, that the defendant company:

I 

1. Deposited or permitted the deposit of oil in a place under conditions where such 
oil may enter the waters of Halifax Harbour. 

2. That" the oil was a deleterious substance. 

3. The the waters of Halifax Harbour are waters frequented by fish. 

On the evidence, is there then proof that, No. 1, the Halifax Harbour is a water 
frequented by fish?... Mr. Duerden, the informant and the Crown witness, testified 
that at some time prior to the date. of the alleged offence he had fished for mackerel 
and cod in his boat in the waters of Halifax Harbour. He also testified that during the 
time of an oil spill from the Irving Oil Refinery at some time prior to the date of the 
alleged offence he had occasion to walk along the Darmouth side of the said Harbour 
at a point north of the defendant's refinery and at that time had walked ankle deep in 
dead starfish, crabs, worms and mussels. He also testified that at some time prior to 
the date of the alleged of-fence he had fished at the Northwest Arm, within Bedford 
Basin and in the vicinity of McNab's Island and had caught cod at those places, 
M<:Nab's Island being some two hundred yards’ distance from the defendant's refinery. 
He also testified that he caught mackerel both at the Arm and outside the Arm, but 
conceded in cross-examination that he didn't fish from a point on McNab"s Island 
closest to the defendant's refinery. Dr. Peter Wells, a Crown witness also, testified 
that he had seen cod on occasion within the waters of Halifax Harbour. I'm satisfied 
that from that evidence the waters of Halifax Harbour, including that portion of the 
water from which exhibits three, four and five - or more correctly, I should say from 
which exhibits four, five and six, I believe were taken, is and was at the ‘material time 

.. a "water frequented by fish". ,

_ 

No.2, has the Crown proven» that the oil was deposited or permitted to be 
deposited in a place under conditions where such oil may enter the waters of Halifax 
Harbour? Black's Law Dictionery, revised 4th edition, p. 526, defines "deposit" as: "to 
place, to put, to let fall as sediment". I am satisfied that the substance visually 
observed within and without the oil boom and along the shore nearby and described in 
evidence as oil, and subsequently analyzed as an oil product was deposited in a place 
called the water sewer system under conditions where such oil might enter the waters 
of Halifax Harbour. The cause of the oil deposit in the water sewer system was a leak 
in cooler E-210 and. the conditions under which the oil might, and in fact, did enter the 
waters of Halifax Harbour was the impossibility of its escape elsewhere except by 
means of the separator which could not and did not prevent its escape. The water 
sewer system, the sepa_rator and cooler E-210 were at all material times owned and 
entirely within the control of the de_fe_ndant company. In my view the words of Lord 
Parker, C.J. in Alphacell Ltd. V. Woodward, 1972 I Q.B. 127 at p. 138, are apt on this 
point_.

‘

~

~

~
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It seems to me that the proper approach in any case of this sort is to deal 
with it as a matter of causation. One begins by visualizing the effluent 
pouring out into the river, and one asks oneself what or who caused that. 
When you then find a works, as in this case, conducted in such a way that 
the effluent is bound to go into and pollute the river unless some equipment 
is installed to prevent it, and the type of equipment, the maintenance of 
that equipment, the amount of that equipment, is entirely within the 
control of the owner of the works then, as it seems to me, it is impossible 
to say that their actions were not a cause, and as it seems to me, those 
actions remain a cause unless and until it is shown that some other activity 
completely outside their control, the action of a trespasser, and Act of 
God-, has intervened and isitself so powerful a cause that what heretofore 
had been a, cause, merely becomes a part of the history or the surrounding 
circumstances. 

No. 3, has the Crown proved that the oil was a deleterious substance? 

The relevant evidence on this point is that of Dr. Peter Wells, whose 
qualifications with respect to the toxic effect of gas and oil in water frequented by 
fish were accepted by the Court. He indicated in his evidence that he was fa,,rni_liar 
with the_term "dele.terious" as used in the Fisheries Act, but stated that the type of oil “ and the degree of concentration were two important factors that had to be considered 
in determining whether it was deleterious. He testified that if forty to fifty gallons of 
oil were fairly confined within a relatively small area, such as the boom area, then 
such a quantity in several tens of thousands parts of water could cause toxic effects to 
fish entrapped in that body of water. He further testified that fifty parts of freshly 
emitted crude oil on one million parts of water would be acutely toxic and could cause 
fatality to a number of fish specimens within a three to four day period and to 
invertebrates within a short period of time. He could not, however, express the same 
opinion with respect to twenty-nine parts of oil in one million parts of water. He 
indicated he was not familiar with all species of fish within Halifax Harbour, but that 
he had seen small cod on occasion, which he, himself, caught off the Bedford Institute 
Pier on the Darmouth side of the Harbour, but he couldn't express any opinion whether 
fifty parts of oil to one million parts of water would be toxic to small cod such as he 
had caught.

' 

g 

.._.It is perhaps a rather unfortunate definition of deleterious substance in the 
Fisheries Act contains the word "deleterious". Deleterious is defined in the shorther 
Oxford English Dictionary, 3rd Edition, as "physically or morally harmful or injurious", 
"noxious"; and in Black's Law Dictionary, revised 4th edition, as "hurtful, morally or 
physically injurious; poisonous, unwholesome". There is no evidence before the Court 
that would make relevant the phrase "or to the use by man of fish that frequent the 
water", contained in the statutory definition "deleter'i_ous substance". The evidence 
differs with respect to the quantity of the oil found within the Halifax Harbour waters 
on the day in question. 

w ...I am not of the view that in order to obtain a conviction on the charge laid the 
Crown must prove that the entire waters of Halifax Harbour were rendered deleterious 
to fish, but I agree with Mr. Gould's submission that thereis no evidence before the 
Court to show that oil and water per se is deleterious to fish. According to Dr. Wells, 
the toxic effect of oil in water depends upon its concentration and if the concentration
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were fifty parts of oil to one million parts of water, it would be acutely toxic to fish 
and therefore deleterious to fish. From the evidence, I am uncertain as to the 
quantity of oil, either along the shoreline outside the boom or washed up against the 
rocks, so much so that I cannot say that _the concentration of oil and water in that area 
was fifty parts or more of. oil to one million parts of water. I am satisfied though, that 
at a material time there was at least fifty gallons of oil within the boom area. and fifty 
gallons outside, extending away from the shoreline. Now, having made that finding as 
fact, gentlemen, then it remains to be determined whether, given that quantity of oil, 
a total of one hundred gallons, at least in my view, within the boom area and outside 
the boom area extending in an area that I would call "towards McNab's Island", was 
such an the evidence as could be proof that the concentration was, in fact, deleterious to fis .

" 

...There must be proof of the concentration of that oil with the water there. 
Now, that is my difficulty here. How am I going to determine what the concentration 
is? All I know is that there was a quantity of water - or quantity of oil rather, lying on 
top of water, the area of which I am not quite sure, but it was a relatively small area, 
was in the boom and perhaps a little larger area outside, but I do not know that 
proportion that bore to the water-, be it surrounding it, beneath if, where am I to draw 
a line? . 

...I don't think I can ignore the depth of the water because then it would appear 
to me that if the oil, insofar as it relates to its concentration,._could be matched up 
against the water it was resting on then you would always have I suppose, a molecule 
of oil resting upon a molecule of water and there would be then a one on one situation 
and I think it would be rather asinine to suggest that that always made the 
concentration more than fifty‘-five per million, but if I don't consider it in that view, 
then what do I do, go straight down? Assuming that I did, then I would have to have 
something before me to indicate the depth of the water~within the boom area or 
indeed outside. If I had that, then I could have a hypothetical wall, you might say, that 
would be comparable, I suppose, to a large container of water, but if that is the 
situation, I don't know the depth of the water there so that I can say that the oil 
resting on top, which is fifty gallons in one area, is there below, one million gallons of 
water? Because as I view the doctor's evidence, there must be to make a toxic, a 
quantity less than one million in proportion to the fifty parts of oil. Now, I will readily 
concede that the exhibits introduced in Court contained more by visual inspection, 
more than fifty parts of oil to one million parts of water-. That I have no difficulty in 
at all, but if that is the simple test and a simple test only, then it would seem to me to 
follow that any time that there was a little dab, shall we say, of oil lying upon any 
body of water, however large, that if one scooped ‘that up in a bottle, you would always 
have fifty partsof oil in one million parts of water and if 

_ 

so factor, that would be 
deleterious to fish and that would mean to say’ that any - a little spill, however small, 
would always, if thatwere that were the tests, be toxic and therefore deleterious. 
Now, I can't quite bring myself to that view without some evidence. If I had had 
somebody’ testify, whichl had not, that even if you had an area of a one foot spread 
that was covered by oil, no matter whether it was ten feet from shore or out in the 
middle of the Atlantic Ocean or inthe middle. of the Halifax Harbour, that would 
make that water immediately beneath it deleterious, I would be happy with it, but here 
I only have a proportion, The good doctor was not prepared to say that oil in 
combination with water was deleterious or toxic-.

~

~

~
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...and the only evidence as I view Dr. Well's evidence is that there must be, in 
order to be toxic, therefore in order to be deleterious, ‘a concentration of fifty parts of 
oil to one million parts of water. 

._..There is no evidence here of any fish that were killed or injured in any way 
which is not, I would agree, necessarily essential to the proof of the Crown's case, but 
that doesn't help me, so I am driven back to the consideration of Dr. W'el:l'»s evidence to 
determine whether there was here proof beyond a reasonable doubt that the quantity 
in that oil on top of the water, it being one hundred gallons, was because of that 
quantity being there, deleterious to fish and that is what I can't be certain of on the 
evidence. 

.:..I cannot conclude, and do not, that there is here proof beyond a reasonable 
doubt, that the oil deposited, however large the quantity, it totalling at least one hundred gallons, at one time was a deleterious substance within the meaning of the 
Fisheries Act. For that reason, and the reason alone, it would of course, follow that

' 

an acquittal on the charge was laid would have to be entered...
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REGINA v. GULF OF GEORGIA TOWING CO. LTD. 

British Columbia County Court, Millward, c.c.-1., May 12, 1978 
Environmental law — Water pollution - Oil Spill" - Deposit of deleterious 

substance in a place where it may enter water frequented by fish - Improper 
manipulation of valves during fuel transfer - Failure by accused to exercise 
reasonable precautions "- Appeal allowed and conviction entered - Fisheries Act, 
R.,S.C. 1970, c. F-14, ss. 33(2). 

The Crown appealed the acquittal of the accused on a charge of depositing a 
deleterious substance in a place under a condition where it may enter water 
frequented_ by fish. The charge arose from a spill of oil which was the result of a valve 
being incorrectly left open during the transfer of fuel from a barge to an on-shore 
tank. ' 

Held, the appeal should be followed and a verdict of guilty entered. The failure 
of the accused to exercise a close and continual scrutiny of the valves in question or 
otherwise to ensure that the correct valves would be open or closed amounted to a 
failure to ensure that all reasonable precautions were taken. Nor was it a defence to 
say that the fault lay with the accused's employee who failed to exercise reasonable 
care notwithstanding the imposition by company directors of rigid safety precautions 
and train'ing'programs. 

Canada Tungsten Mining Corporation Ltd. v. The Queen, [1976] W.W.D. 104 
(N.W.T.S.C., March 5, 1976); R. V. The "M.V. Allunga", [1977] 3 W.W.R. 673; Regina 
v. The Corporation of the City of Sault Ste. Marie (1978), 40 C.C.C. (2d) 25.3; refd to. 

. D.R. Kier, for the Crown (Appellant) . 

P.D. Lowry, for the Accused (Respondent) 

Millward, C.C.IL:— The Respondent, Gulf of Georgia Towing Co. Ltd., was 
charged that it did on or about the 3rd day of November, A.D. 1976, at or near 
Tsowwin Narrows, County of Nanaimo, in the Province of British Columbia, deposit a 
deleterious ‘substance, a petroleum product in a place under a condition where such 

' 

deleterious substance may enter water frequented by fish to wit: Tahsis Inlet. The 
Respondent was acquitted and the Crown appeals from that acquittal. 

The evidence was that the Respondent operated a tanker barge in connection 
with the supply of certain petroleum products to a storage facility at Sandpoint in 
Tahsis Inlet, just above Tsowwin Narrows. The storage facility consisted of four tanks 
with the tanks at the extreme ends being at lower elevations than those in between. 
On the day in question, one Mr. Egget, was located on the Respondent's tanker barge 
operating “a pumping apparatus, while a crewman was located at _the site of the storage 
tanks, assisting the pumping engineer and watching the storage tanks as they were 
being filled. The crewman, one Fulmer, testified that on instructions from the pumping 
engineer one of the two "inside-" tanks was filled and the connecting valve turned off. 
Then, one of the lower "outside" tanks‘ connecting valve was opened while that tank 
was pumped "full, the pump stopped and the valve turned off. Then, the other "inside" 
tank valve» was opened and the. tank filled whereupon the pump was shut off and the 
connecting valve to the third tank closed. After that the valve to the fourth, "outside"

~
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tank was opened and the workers began to fill that tank with stove oil, whereupon Mr. 
Fulmer7s attention was drawn by another workman to the fact that oil was "spurting 
out the air valve at the top" of the other outside tank, falling to the ground, and 
running into the Inlet. 

_

- 

It was agreed that the oil that entered the Inlet was a deleterious substance, and 
that the Inlet was a water frequented by fish. 

M_r. Fulmer testified positively that following the filling of the first three tanks 
each of the valves associatedwith those tanks was turned off by him or in his presence 
by the other worker, but that after the over'flow was noted the connecting valve to the 
outside tank in question was found by Mr. Fulmer to be in the fully open position.‘ He 
testified that only some ten or fifteen minutes elapsed between his observing the 
turning off of the valve and the occurrence of the overflow. He said that during that 
interval there were various workmen walking in the area-, preparing to go work, and 
that he, Fulmer, was in a position to observe the area of the valve and to notice 
anyone approaching the area throughout the interval, except for a period of four or 
five. minutes when he -absented himself briefly before resuming his part in the fi_lli_ng 
operation. The learned trial Judge found that the petroleum product found its way 
from the tank in question into the Inlet as_a result of the connecting -valve in question 
having been in the open position during the pumping operation intended to "result in the 
filling of the last tank. The trial Judge found it to be a logical inference that the valve 
in question was opened by some unknown third party during the brief period of time 
that Mr. Fulmer absented himself from the storage site. The learned trial Judge also 
expressed the opinion that the Respondent Company "carried out a bad operation" with 
respect to the delivery of the petroleum products in question. 

It is cle_ar on the evidence, and the findings of fact made by the learned trial 
Judge, that either (a) Mr. Fulmer was in error when he said that the valve in question 
had been closed by him or his associate or (b) if he was correct in testifying that the 
valve in question_ had been closed, then the valve was subsequently reopened by Fulmer 
or his associate or a third party. 

In Canada Tungsten Mining Corporation Limited v. Her Majesty The Queen, 
Morrow, J. in the Supreme Cou_rt of the Northwest Territories in a decision dated on 
the 5th of March, 1976, held. that the Appellant did unlawfully permit the deposit of a 
deleterious substance at a place where it did enter water frequented by fish, where the 
Appellant failed to exercise due diligence to prevent the occurrence of an oil leak 
from its plant. The leak was from a defective fuel pipe in the Appellant's plant. In 
Regina v. The "M.V. Allunga" [1977] 3 W.W_.R. 673, Seaton, J.A. of the British 
Columbia Court of Appeal ruled that Section 5 of the Oil Pollution Prevention 
Regulations, namely, 

g

. 

5. Subject to Section 6(a) no person shall discharge from any ship, and (b) no 
ship shall discharge oil or an oily mixture into any of the waters... 

imposed a heavy burden, but that the offence in question was one of absolute liability 
and that it was not open to the (Appellant) to say that it would not have happened but 
for the fault of some third person. He said at p. 676:
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" It has been said that a heavy burden is being placed on the ship but I do not find 
it offensive to demand that ships not spill oil - how oil spills are to be avoided is 
a problem for the ship. 

In Her Majesty The Queen v. The Corporation of the City of Sault Ste. Marie, a 
decision of the Supreme Court of Canada pronounced on the 1st of May, 1978, Mr. 
Justice Dickson said at p. 28 of the decision that there are compelling grounds for the 
recognition of three categories of offences, rather than the traditional two: 

1. offences in which mens rea consisting of some positive state of mind such 
as intent, knowledge, or recklessness must be proved by the prosecution 
either as an inference from the nature of the act committed or by 
additional evidence, and 

2. Offences in which there is no necessity for the prosecution. to prove the 
existence of mens rea; the doing of the prohibited act prima facie imports 
the offence leaving it open to the accused to avoid liability by proving that 
he took all reasonable care. This involves consideration of what a 
reasonable man would have done in the circumstances. The defence will be 
available if the accused reasonably believed in a mistaken set of facts 
which, if true, would render the act or omission innocent, or if he took all 
reasonable steps to avoid the particular event. These offences may 
properly be called offences of strict liability. Mr. Justice Estey so referred 
to them in Hickeys case (R. v. Hickey (1976), 29 C.C.C. (2d) 23). 

3. Offences of absolute liability where it is not open to the accused to 
exculpate himself by showing that he was free of fault. 

On the basis of The Canada Tungsten Mining Corporation Limited case the best

~

~ 
position that can be taken from the Respondent's point of view is that this case falls 
within the second. category, that. is to say, that of strict liability, and accordingly 
proof of the prohibited act prima facie imports the offence, but the accused may avoid 
liability by proving that he took reasonable care. To paraphrase Dickson, J. at p. 31, in 
the present case, the prohibited act would, in my opinion, be committed by those who 
undertake the delivery of oil and filling of the storage tanks in question, who-are in a 
position to exercise continued control of this activity and prevent the pollution from 
occurring, but fail to do so. Here the Respondent had complete control of the entire 
operation and had a clear duty to take all reasonable precautions to prevent any spill 
from occujrring. In view‘ of the obviously immediate and disastrous consequences of 
carrying on a pumping operation of the kind in question with respect to any one of the 
four tanks when a connecting valve leading to one of the three other tanks which had 
already been filled, "reasonable, precautions" must be held to include a close and 
continual scrutiny of the valves in question throughout the entire pumping procedure 
or, failing such scrutiny, some other method of ensuring that the valves in question 
would be closed and remain closed throughout. It is clear that no such continual 
scrutiny, nor any adequate alternative precautions were taken. The Re'spond'en_t has not 
discharged the onus upon it. It is not a defence on the part of the Respondent to say 
that the fault lies with the employee who failed to exercise reasonable care 
notwithstanding the imposition by the company directors of rigid safety‘ regulations 
and training programs. The appeal is allowed accordingly, and a verdict of guilty will 
be entered. 

Note: The appeal is reported at page 252.

~
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REGINA v. CHEW EXCAVATINGZLTD. THE CORPORATION or 'l'HE DISTRICT or-' SAANICH 

Riitisil Columbia Provincial Court, Ostler, J., Victoria, B.C., May 16, 1978 
Environmental Law —. Water Pollution - Depositing or permitting the deposit of 

a, deleterious substance in water frequented by fish or in a place under conditions 
where such deleterious substance may enter water — Silt a deleterious substance -- 
Corporation responsible for acts .of its agent and company for acts of its employee - 
Fisheries Act, R.S.C. 1970, c. F-14, s. 33(2), Interpretation Act, R.S.C. 1970, c. I-23, 3. 
14(2Xb). 

The co-accused were charged in an information containing four counts with 
offences against s. 33(2) of the Fisher-ies Act. While under contract with the 
Corporation, the limited company undertook the removal of domestic debris from a 
creek, and in so doing caused extensive siltation of the creek and a river into which it 
flowed. 

Held, the Corporation was found guilty on the charge that. it "did unlawfully 
permit the deposit of a deleterious substance in a place under conditions where such 
deleterious substance may enter water frequented by fish", and the company ‘was found 
guilty on the charge that "did unlawfully deposit a deleterious substance in place under 
conditions where such deleterious substance may enter water frequented by fish." . Whether the dictionary meaning of "deposit" was used, or the definition added to the Act after the date of the offence was applied, there had been a "deposit" here within 
the meaning of s. 33(2).‘ The Crown discharged its burden to show that the silt was 
deleterious through expert testimony, and did not have to prove actual harmful 
consequences on fish resistant in the river at the material time. Other evidence 
proved that the water was "frequented by fish". The Corporation was responsible for 
the acts of its agents and the company for those of its employee. 

Kienapple v. The Queen (1975), 15 C.C.C. (2d) 524, appl'd; R. v. Steams-Roger 
Engineering Company Ltd., [1973] 2 W.W.R. 669, [1974] 3 W.W.R. 285; .R. V. Jordan 
River Mines Ltd., [19714] 1+ W.W._R. 337; R. v. The Corporation of the City of Sault 
Ste. Marie (1978), 40 C.C.C. (2d) 353; ref'd to. 

H.vJ. Wruck, for the Crown T 

M. Macaulay, for the Accused, Corporation of the District of Saanich. 

Ostler, 3.: (Orally)--The Corporation of the District of Saanich and Chew 
Excavating Ltd. are jointly charged in an information of: 

Count__l: At or near the District of Saanich, in the Province of‘_ British Columbia on " 

or about the 27th day of April, 1977 did unlawfully deposit a deleterious 
substance in water frequented by fish, contrary to Section 33(2) of the 
Fisheries Act, R.S.C. 1970, C‘. F-14 and C. 17 (1st Supplement). 

Count 2: At or near the District of Saanich, in the Province of British Columbia on 
or about the 27th day of April, 1977 did unlawfully permit the deposit of a 

. 

~ deleterious substance in water frequented by fish, contrary to the same 
Section.
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Count 3: At or near the District of Saanich, in the Province of British Columbia on 
or about the 27th day of April, 1977 did unlawfully deposit a deleterious 
substance in a place under conditions where such deleterious substance may 
enter water frequented by fish, contrary to the same section. 

At or near the District of Saanich, in the Province of British Columbia on 
or about the 27th day of April, 1977 did unlawfully permit the deposit of a 
deleterious substance in a place under conditions where such deleterious 
substance may enter water frequented by fish, contrary to the same 
section. . 

Count 4: 

In this case the Crown asks that the Corporation be found guilty of counts 2 and 
4, and that the limited company be found guilty of counts 1 and 3. But Mr. Wruck 
concedes that pursuant to the decision of the Supreme Court of Canada in Kienapple 
there should be a conviction with respect to each defendant on one count only. 

Put,as briefly as possible, the. facts of this case are: that at the material time, 
one Dr. Langford, a consulting biologist, observed equipment working on Swan Creek 
above the confluence of that creek with the Colquitz River. The equipment was being 
operated by an employee of the defendant limited company. It is clear from the 
evidence that the company, Chew Excavating Ltd., had entered into a contract with 
the Corporation for the supplying of this equipment and its operator to do certain work 
under the direction of the Corporation. The company was, therefore, not an 
independent contractor,‘ but in my view an agent on behalf of the Corporation for the 
purpose of the work being done under the direction of the employees of the 
Corporation; and specifically the work that was taking place at that time on Swan 
Creek. 

It appears that the Municipality desired to clear out the creek which was full of 
debris, weeds, garbage, old tires, b_icycles - and the witness even mentioned an old 
mattress. It apparently had been used as a dumping ground and the municipality, 
commendably in my view, was trying to clear it out and for that purpose had entered 
into a contract for the use of the equipment and operator from Chew Excavation. 

Mr. Langford, who is an expert on thedphysiology of fish, with impressive 
credentials, made an investigation when he observed what was happening, and he 
traced the course of the creek and observed an excessive amount of sediment, as he 
said, coming out of Swan Creek into Colquitz Creek. 

The cat was operating in the stream, and as a result of its activity he said the- 
. stream was heavily silted; upstream of the Colquitz River, that is to say, above its 
confluence with Swan Creek, the stream was clear. And downstream from the 
confluence the silt was mixing with the water of the Colquitz, and there was evidence 
of heavy gsiltation mixing with the clear water of the Colquitz Creek below its 
confluence with Swan Creek. 

The first point for consideration is whether or not in the circumstances this silt 
was "'d'eposi'ted‘"in this water, and I have had the advantage of very careful argument 
from the learned defence counsel and the learned prosecutor. '

‘

~

~
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As counsel have pointed out, that expression, "deposited" was considered by 
Munroe, J. of the Supreme Court of British Columbia in the case of Regina v. Steams- 
Roger Engineering Company Limited, [1973] 2 W. W. R. 669, and at page 671, the 
learned judge of the Supreme Court dealt. with the expression "deposit" and he 
concluded in the circumstances of that case, which are very similar to the 
circumstances in this case, that actually the bulldozer, the machine that was being 
used, did deposit the material or the substance in the water. 

The judgment of Munroe, 3., the determination that he made in that case, was 
reviewed by the Court of Appeal in [l97#] 3 W. W. R. 285. But the Court of Appeal. in 
that case declined to express a view as to the meaning of the word "deposit". The 
word "deposit" as it appear in the section was also considered in the case of Regina v. 
Jordan River Mines Limited, [1974] 4 W. W. R. 337, where that portion of the judgment 
of Munroe, 3., was adopted and followed. 

Mr. Macaulay gave a most impressive,arg'u'men-t with respect to that point. He 
argues that what was done in this case could not properly be considered "depositing" 
and the learned defence counsel suggests that Section 11+ Sub-section 2(b) of the 
Interpretation Act should be applied to cause the Court to consider the definition of 
"deposit" which has been added to the Fisheries Act since the activities which led to 
the laying of this charge. And in the Statutes of Canada, 1976/77 amendments to the 
Fisheries Act, "deposit" is defined and means "any discharging, spraying, releasing, 
spilling, leaking, seeping, pouring, emitting, emptying, flowing, dumping or placing". 

1 Assuming, without deciding, that Mr. Macaulay is correct that I should have 
regard to the definition of "deposit" since enacted by Parliament with respect to this 
particular expression, it is my respectful view that in any event the evidence of what 
was done here brings that activity within the definition of "deposit" since enacted by 
Parliament but not in effect at the material time. And I think it brings it within the 
defi_nition by referring to two words which the draftsman has employed, and it appears 
to me he tried not to overlook anything. But one refers to the words "releasing and 
placing". —

‘ 

, 

With respect to the "releasing" it seems to me that the activity of this 
equipment caused the releasing of material which in normal circurnstances could be 
presumed to remain on the river bottom. But, in addition, if one looks at the evidence 
of Dr. Langford, one sees that he says that the equipment was excavating the. bank as 
well as the bed -itself. So, in any‘ event, what the equipment was doing was releasing 
the material in a real sense. It was-also taking or dislodging material from the bank- 
according to the uncontradicted evidence of Dr. Langford, and in my view was 
releasing it into the stream and was therefore depositing it whether one take_s the 
definition since passed or whether one looks to the dictionary definitions referred to in 
the cases to which I have already referred. .

' 

So, I find that the Crown has shown beyond a reasonable doubt that the material 
was at this time "deposited" in the water. - 

The next question is whether or not this was a ‘deleterious substance’. Although 
the statute defines ‘deleterious substance’ by section 33, sub—section ll, deleterious 
substance" means (a) any substance that, if added torany water, would degrade or alter 
or form part of a process of degradation or alteration of the quality of that water so
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that it is rendered deleterious to fish orto the use by _man of fish that frequent water, 
or (b) any water that contains substance in such quantity or concentration, or that has 
been so treated, processed or changed, by heat, or other means, from a natural state 
that it would, if added to any other water’, degrade. or alter or form part of a process 
of degradation or alteration of "the quality of that water so that it is rendered. 
deleterious to fish or to the use by man of fish that frequent that water,'_' Parliament 
has refrained from defining ‘deleterious’ and simply repeats the word "deleterious" 
when defining a deleterious substance.’ So, what then is ‘deleterious’. 

A definition has been given by Munroe 3., in the Steams-Roger case. 
The Oxford dictionary refers to ‘deleterious’ as "noxious", that is to say, 

"harmful, unwholesome, physically injurious"-. - 

In this case the Crown must prove that the substance in question was ‘deleteri- 
ous',. In that respect the Crown has called Mr, Langer who was an undoubted expert in 
fishery. biology, and it is clear to my mind from his evidence that the _silt that was 
released by the bulldozer on this occasion was ‘deleterious’ to fish. 

The question here, in my respectful view, is not what happened, that is to say, 
whether any fish were killed - and clearly there were not-, or, at least, they weren't 
seen to be but whether when it went into the water the silt was a deleterious 
substance. ~ 

_ It must be said that the activity was stopped on the intervention of an outside 
party. But, the material, as I understood the evidence, was a deleterious substance 
because it could do._harm to fish in these circumstances. And on the evidence of Mr. 
Langer it is clear that it was harmful to fish in the Colquitz Creek. 

1, with all respect to contrary opinion, have no difficulty in finding, on the 
‘ evidence, ‘that this substance, the silt, placed, released, into the water as it was in the 
circumstances of this case was deleterious and harmful to fish. 

The word is not "'inirnical"' or "fatal",- it is "deleterious" simply, as defined, that it 
is harmful and unwholesome for fish and I find that it was. 

The next question is whether this was water frequented by fish. Once again, one 
must go to dictionaries, and Blacks Law Dictionary refers to 'frequent' as "toavisit 
often; to resort to often or habitually." And Oxford, "to go often or habitually to." 

Having regardto the natural habits of fish and what has been said in this case, it 
is clear that this is water frequented by fish, perhaps not as much as desirable, and 
perhaps not _as much as one hopes it will be in the future if the present plans 
materialize, but never-the-less, this water is frequented by fish. 

There remains for consideration the responsibility with respect to each of the 
defendants. In so far as the District of Saanich is concerned, the employee of’Chew 
Excavating was there under contract with this employer. He was ‘there under the 
direction of the Corporation and its servants and it is clear from the evidence that 
complied with the directions of the servants of the Corporation; and applying what was 
said by the Supreme, Court of Canada in the case of the The Queen v. the Corporation

~
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of Sault Ste. Marie, with respect to the Corporation, I find that the Corporation did 
unlawfully permit the deposit of a deleterious substance as set out in Count l}, in the’ 
act of Mr. Morrissey, who, as the operator of the equipment, acting under the 
direction of the servants of the Corporation, carried out the work as directed, and in 
that instance the Municipality permitted the deposit which resulted. And the 
Municipality is found guilty of Count 1+. 

With respect to the defendant, Chew Excavating Ltd._, irres'pective of the fact 
that the employee was there under contract between Chew Excavating and Saanich, I 

am of the view nevertheless, in a charge of this kind, that there is a responsibility on 
Chew Excavating Ltd, to ensure that its employees do not carry out any activity which 
is unlawful. What was done in this case was contrary to the Fisheries Act and was 
therefore unlawful and the limited company is convicted of Count 3 because of the 
action of its servant. ‘ 

Having regard to the Kienapple case, there will be no finding with respect to the 
balance of the counts. -
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REGINA v CANADIAN FOREST PRODUCTS LTD. 

Provincial Court of B'itf3h Columbia, Johnson, J., June 1, 1978 

The accused was charged under s. 33(2) of the Fisheries Act, R.S.C. 1970 c. F-14 
and c. 17 (lst Supplement) with spilling about 1000 gallons of Bunker C oil into Howe 
Sound near Vancouver when an oil pipe ruptured and the oil seeped into the waters 
through a nearby sewage system. The company took all possible steps to c_lean—up the 
oil slick in co-operation with Environment Canada, at a cost of $51,000.00 to the 
company. 

Held: The accused was found guilty. Bunker C ‘oil was a substance deleterious to 
fish and the waters adjacent to the ‘sewerage outfall, from which the oil discharged 
from the pump mill, are frequented by fish. The Fisheries Act was one of absolute 
liability’ and s. 33(2) was an enactment of environmental protective leg-islation. The 
Crown was not required to prove that the substance was deposited in such a manner 
that the concentration atthe time of the deposit was, or could be deleterious to fish, 
but only that it was known to be a substance which was deleterious to fish. Further, 
the defence of due diligence under s 33(8) was not available, as on the facts there was 
not an exercise of all due diligence to prevent the environmental damage, which 
includes due diligence being used in the construction, maintenance and inspection of 
the installation. 

This decision has not been appealed. 

Headnote from (1978), 7 C.Ev.L.R. ll3 

C. Osborn, for the Crown 
L.M. Candida, for the Accused 

Johnson, J:-The accused is charged with two counts under Section 33(2) of the 
Fisheries Act of Canada. 

Section 33(2): 

No person shall deposit or permit the deposit of a deleterious substance of any 
type in water frequented by fish or in any place under any conditions where" slch 
deleterious substance or any other deleterious substance that results from the 
deposit of such deleterious substance may enter any alch water. 
The charges are: 

Canadian Forest Products: 

COUNT l: at or near Port Mellon, in the County of Vancouver, Province of British 
Columbia, on or about the 14th day of September, A.D. 1977, 

_ 

did 
unlawfully permit the deposit of a deleterious substance, to wit: oil, in 
water frequented by fish, contrary to s. 33(2) of the Fisheries Act, R.S.C. 
1970 C.F-14 and C.l7 (lst Supplement). . 

COUNT 2: at or near Port Mellon, in the County of Vancouver, Province ofHBritish 
Columbia, on or about the 14th day of September, A.D.. 1977, did

~
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unlawfully deposit a deleterious substance, to wit: oil, in water frequented 
by fish, contrary to s. 33(2) of the Fisheries Act, R.S.C. 1970 'C.F-14 and 
C.l7 (‘lst Supplement). 

The facts are that on 14' September 1977, during the pulp mill start-up of the 
Port Mellon Mill of Canadian Forest Products Ltd., an oil pipe ruptured and the oil 
.leaked into the mill sewerage system and then into Thornborough Channel in Howe 
Sound, which is about five miles north of Gibsons, in the County of Vancouver, 
Province of British Columbia. V 

About 9:00 p.m. in the evening, oil was being pumped from the storagetanks to 
the boilers and there was a split in the oil pipe, caused by wear from ‘vibration, which 
allowed the oil to leak for about one-half hour. The oil pipe was several feet off the 
ground outside, adjacent to a building and the escaping oil collected on the ground to a 
depth of approximately two inches. Some of the oil leaked into an open sewer about 
ten feet from the oil leak. It so happened at that time, that hot water was being 
drained away from another part’ of the mill through this sewerage system which was 

. connected to the sewer opening adjacent to the oil leak. This sewer line lead to the 
alkal.in'e outfall and the oil was subsequently discharged into the water of 
Thornborough Chann_el. ~ 

From all the evidence, the best calculation of the amount of oil that did leak 
from the pulp mill into the salt water was about one thousand gallons. The oil was a 
heating fuel known as Bunker C. There was no evidence of the exact chemical 
composition of this Bunker C, but from all the evidence, I concluded that it was used 
in the normal way as boiler heating fuel and was similar to other Bunker C oil. 

When the mill crew discovered the leak, the oil line was shut down and the crew 
immediately took all stepsto prevent further discharge of the oil into the sewer 
outlet. The oil leaked out into the salt water and was not discovered by the mill 
officials until approximately 8:00 a.m. the next morning, when a largeloil slick was 
noticed stretching f_rom.the pulp mill about two and one-half miles down Howe Sound. 
As soon as the oil slick was discovered, the company officials, in cooperation with 
Environment Canada officials took all possible steps to clean up the oil spill, and this 
cost the company $51,000.00. 

There is no doubt that the waters of Thornborough Channel and Howe Sound are 
waters frequented by fish. From the evidence I have heard, I find that the waters 
adjacent to the sewerage outfall, from which the oil discharged_ from the pulp mill, are 
abundant in fish and marine life. ’ 

I had thought that from these facts there would be no dispute that the Bunker C 
fuel oil was a substance deleterious to fish, and I do in fact find that the Bunker C oil 
which did leak from the Canadian Forest Products Ltd. pulp mill at Port Mellon into 
Thornborough Channel on Howe Sound, was such a deleterious substance. 

In Canada “Tungsten Mining Corporation Limited v. Her Majesty The Queen 
(1976), 5 C. E.L.N. I20 (NWTSC), the parties agreed that fuel oil was a deleterious 
substance, Morrow J. stated at page 4:
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Finally it was agreed that Flat Riveris water frequented by fish and tha-t- diesel 
or fuel oil is a deleterious substance. . 

Bunker C or bunker oil has been found to be a deleterious substance in other previous

~ 
cjases: Her Majesty The Queen v. Imperial Oil and B.C_'. Hydro and Power Authority in . 

the County Court of Vancouver, 25 November, 1975, His Honour Judge Catliff found 
thatbunker fuel oil known as Fuel 46 was a deleterious substance; on 19 April, 1978, at 
the Provincial Court at Port Hardy, in Regina v. Rayonier Canada, His Honour Judge 
~Watts found that Bunker C oil was a deleterious substance. There have been other 
cases in which other hydro-carbons have been found to be deleterious substances, 
particularly two previous judgements by this Court at Powell River, British Columbia: 
Regina v. Norman Kirby, 8 May, 1972; and Regina v. Standard Oil Co. of British 
Columbia Ltd., 20 January’ 1975; wherein it was found that gasoline was a deleterious 
substance. . 

In Suzuki‘ and Ionian Leader (B.C. Admiralty‘ District) (1950 Exchequer Court of 
Canada), Sidney Smith D.J.A. stated in obiter dicta. on page 952: . 

The plaintiffs rely on Section 33 of the Fisheries Act, 1932 which forbids the’ 
dumping of deleterious su.bst'ances into fishing waters. This does not specifically 
mention fuel oil but I have no doubt that oil would be covered by the section. 

It would appear from this judgement that His Lordship was taking judicial notice that 
oil was a deleterious substance. Taking into consideration the familiarity of persons 
with gasoline and oil products in every day life and the national and international 
concern with oil pollution, it may be that a Court might be able to take the judicial 
notice that- oils, gasoline and other hydro-carbons were deleterious substances, but I 

need not do that in this case as there is more than sufficient- evidence fbr me to find 
that the oil deposited by the company was a deleterious substance from_the evidence 

‘ presented. 

The trial in this matter lasted two days. The Crown presented two witnesses, 
who were "accepted as expert witnesses, Mr. Guyi-iebert, a Marine Biologist, and Dr. 
Ian Birtwell,'and Environmental Scientist, and they both expressed the opinion that 
Bunker C oil deposited into salt water would be a deleterious substance in water 
frequented by fish. ' 

The defence called as an expert witness, Dr. Cecil Walden, head of the _British 
Co_lumbia Research Council who gave substantial evidence in‘ regard to conducting 
bio-assays of small fish in water collected from Thornborough Channel and controlled 
samples of a similar type Bunker C oil obtained from the company's Port Mellon pulp 
mill. Counsel for the defence advanced a strenuous argument as to why I should find 
that the Bunker "C oil is not a deleterious substance in this case. I find that the defence 
argument is based on a misunderstanding of the meaning of the words contained in 
Section 33(2) of the Fisheries Act, and the essential ingredients which the Crown is 
required to prove in order to obta_i_n_ a conviction under this section of the Act. 

V 
The Fisheries Act is one of strict liability, and Section 33(2) of the Fisheries Act 

is an enactment of environmental protectivedlegislation, this is expressed by Judge 
Morrow in the Canada Tungsten case, at page 5:

~

~
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Crown Counsel argues that this section creates absolute liability, that the 
absence of mens rea is no defence, and that the appellant here must bring itself 
under subsection (8) to gain the acquittal. One of the more recent decisions 
relied on for this proposition is R. v. Jordon River Mines Ltd., [1974] 4‘ W.W.R. 
337. At page 339 Osler, D.J. quoting in part from R. v. Pierce Fisheries Ltd., 
[1971 ] S.C.R. 5; 12 C.R.N.S. 272; [1970] 5 C.C.C. 193; 12 D.L.R. (3d) 591 
holds: '

’ 

In my view, the offences charged fall under that ’wide category of offences 
created by statutes enacted for the regulation of‘ individual conduct in the 
interests of health, convenience, safety’ and the general welfare of the 
public which are not subject to the presumption that mens rea is an 
essential ingredient. 

I am in entire agreement with the enunciation of the law and with the Crown's 
submission here. See also the judgment of this Court in Monkman v. The Queen, 
1972 3 W.W.R. 686. . 

A

. 

The defence submitted in argument that the Crown must prove that the Bunker 
C oil which was deposited in this case was deleterious to fish, and that even though 
Bunker C may be deleterious at some concentrations, the Crown has not proven that 
the concentration of Bunker C oil in this case was harmful to fish. Although the Crown 
had samples of the oil deposited, no bio-assays on fish were done to calculate the toxic 
effect, if any, of this particular Bunker C oil on fish. The defence further submits: 

It is fundamental that the concentration of the oil in the body of water is an 
essential ingredient in determining whether or not a substance is deleterious. 

The Crown's evidence that the Bunker C oil in this case is a deleterious 
substance is based on the expert opinion of the two witnesses, Mr. Hebert and Dr. 
Birtwell. Mr. Hebert said he did bio-assays on four different types of Bunker C and 
that the LC5O (the. concentration of oil in which there would be lethal effect to — 

one-half of the test f_i_sh in 96 hours) of the oils tested ranged from 780 to 5600 parts 
per million. He gave his expert opinion based principally on these tests and on his 
specialized knowledge that" all Bunker C oils would have a toxic, that is lethal effect 
on fish as defined by the Fisheries Act. 

Dr. Birt-well corroborated Mr. Hebert's opinion as to the toxic effect of any A 

Bunker C on fish. 
Dr. Walden gave evidence that at the request of the defence he arranged for the 

conduct of certain bio-assays at different levels of concentration of: Bunker C oil. 
When asked if he had obtained an LC50, Dr. Walden said he did not, but could have. In 
his evidence, Dr. Walden expressed the opinion that in certain concentrations over a 
certain time Bunker C oil would not be toxic to fish. He did not express the opinion 
that the Bunker C oil from the Port Mellon pulp mill would not be deleterious at any 
concentration but only at, the concentration at which he performed his tests, I find 
that Dr. Walden did not disagree with the Crown's expert opinion evidence that the 
Bunker C oil from the Port Mellon pulp mill would be toxic to fish at some specifically 
unknown concentration. -
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Dr. Birtwell described the life cycle of fish and the life chain of fish in the 
marine environment, and he said that oil, when it comes into contact with marsh 
grasses destroys the growth of these grasses, which are necessary in the life cycle of 
the juvenile fish, small shrimp and other marine animals, which, in the li-fe chain 
support the higher stages of marine life. Dr. Birtwell also described how light is a 
necessary ingredient in the existence of certain marine life and that an oil slick on the 
surface of the water may__ cut off this light and therefore do harm to some of the 
marine -animals requiring that light, such as small shellfish. Dr. Birtwell also described 
how the small juvenile herring come to the surface at night and that an oil slick in the 
water with some of the factions in the oil breaking down and dissipating into the water 
would do harm to the juvenile herring-. ‘ ’ 

When the definition of "fish" is considered, it is evident that the legislation 
intends to protect not only that which may be fish of commercial value, but a-ll those 
parts of marine life of the marine habitat. 

The definition of "fish" Section 2 of the Fisheries Act, as amended is: 

shellfish, crustaceans, marine animals and the eggs, spawn, spat and juvenile 
stages of fish, shellfish, crustaceans and marine animals. . 

The Crown is not required to prove that the substance deposited was deposited in 
such a manner that the concentration at the time of the deposit was, or could be 
deleterious to fish. 

In Regina v. Kirby, page 6, this Court said: 

I heard evidence from two technicians of the Department of Fisheries who _have 
conducted bio-assays as t_o fish and particularly gasoline. As to the whole of the 
evidence and hearing their opinion I find that the Crown has proven that gasoline 

' 

is a deleterious substance as set out in the charge. 

There was no evidence that at the time of the offence that there were in fact 
any fish in the water covered by the gasoline, and there was no evidence that any 
fish were or might be expected to be degraded at that time at that place by the 
gasoline deposited in that water. I find. that it is not necessary that the Crown 
prove that there is or might be any degrading of fish, the Crown need only prove 
that at some time the water is frequented by fish and that gasoline is a 
deleterious substance and that the accused did permit the deposit thereof. 

The judgment was upheld on appeal, Regina .v. Kirby, unreported, Swencisky, C.C..‘J. 
County of Vancouver, 22 November, 1972.

V 

The definition of "deleterious substance" was amended by the Fisheries Act 
Amendment of 1 September, 1977 and there was added to the definition the words 
"likely to render deleterious" and the words "fish habitat". It is these words which 
made Section 33(2) of the Fisheries Act even more stringent. ' 

The definition of "deleterious substance" is set out in Section 33(ll) of the 
Fisheries Act: 

V

‘

~

~
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"deleterious substance" means 

(a) Any substance that, if added to any water, would degrade or alter or form 
- part of a process of degradation or alteration of the quality of that water 
so that it is rendered or is likely to be rendered deleterious to fish or fish 
habitat or to the use of man of fish that frequent that water. 

An analysis of the definition of "deleterious substance" indicates that almost any 
substance may be dele.terious to water frequented by fish. The substance is deleterious 
if, when added to water, it should "degrade" or "alter" the water and the word "alter " 

must have a different meaning from "degrade" to be used in this manner. The key 
words of the definition or that the substance need not of itself "degrade" or "alter" the 
water but only that it may "form part of a process of degradation’ or alteration of the 
quality of that water". 

"Environmental Law" - West Coast Environmental Law Association, 1976, at 
page 87, states in reference to Section 33(2) of the Fisheries Act: 

These provisions are very wide in scope — the definition of deleterious substance 
is sufficiently broad and ambiguous that it could include almost any su.bstance 
added to that water. The provisions therefore are extremely valuable in 
combatting water pollution. 6 This statement was made before the present amendments to the Fisheries Act. 
I find that it is not necessary for the Crown to prove that the substance 

deposited was of such a concentration or attained such a concentratio_n_in the water, in 
this particular case, that it was deleterious to fish, but only that it is known to be a 
substance wh_ich is deleterious to fish. 

All pollution legislation is concerned not only with the immediate damage of a 
pollutant but also by the cumulative effect of any substance, as expressed by the 
words "form part of degradation", Section 33(ll). 

Defence counsel argues that: 

If the Crown's theory of absolute responsibility is correct then the owner of 
every motorboat that has a drop of oil leak out of the motor is guilty of an 
offence under the Fisheries Act. 

This cited situation would be controlled under Section 6 of the Oil Pollution 
Regulations, Canada Shipping Act, but if the fisherman should throw a gallon of oil 
into the water from the dock, he would commit an offence under Section 33(2), the 
Fisheries Act does not distinguish between one ‘gallon, one thousand gallons or ten 
thousand gallons, as to liability. 

In considering the facts that in this case 1000 gallons of Bunker C oil was 
deposited into Thornborough Channel, a body of water abundant in fish near the place 
of the company's outfall, I have no doubt the company deposited a deleterious 
substance, to wit, oil in water frequented by fish.
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The second defence of the accused is that the company exercised all due 
diligence to prevent the oil spill and t_hat under the provi_sio_ns -of Section 33(8) of the 

. Fisheries Act the circumstances of the case are such that the accused should be found 
not guilty. 

Section 33(8) - 

In a prosecution for an offence under this section or sections 33.4, it is sufficient 
proof of the offence to establish that it was committed by an employee or agent 
of the accused whether or not the employee or agent is identified or has been 
prosecuted for the offence, unless the accused establishes that the offence was 
committed without his knowledge or consent and that he exercised all due 
diligence to prevent its commission. 

Defence counsel submits: 

The evidence indicated that the Defendant had procedures to try to prevent 
spills and to deal with an oil spill if one happened. What occurred was an 
accident and there was no evidence it should have been prevented. 

I find that at all relative times, the persons at the pulp mill of the accused were 
the employees of the accused, and that pursuant ‘to Section’ 33(8) of the Fisheries Act 
that the company was responsible for their actions, although. I do find that the 
company and its employees at all relative times took all reasonable action to prevent a 
further development of the oil spill. That is not the point to be decided, the question 
is, did the company use all due diligence to prevent the commission of the offence 
prior to the accident occurring? 

I find the facts to be that the company had maintained an oil pipe line feeding 
their heating boilers, the pipe line was hanging in the air on the bracket and was 
subject to wear from vibration‘ and that ultimately there was a rupture in the oil line 
at this point. I find that such a rupture or damage to the pipe could have been 
anticipated by the company and the ultimate- rupture of the pipe ‘would indicate that 
there was not due diligence exercised in the maintenance of the pipe to prevent the 
leakage. Ten feet from the oil pipe line, a sewerage outlet lead directly to the 
sewerage outfall discharging the sewer wastes out to the water frequented by fish. I 
find that the company did not use all due diligence to prevent the commission of the 
offence in allowing the open outlet to be located in an area adjacent to oil pipe lines. 
Surely, an environmentally conscious engineer would have anticipated the dangers of 
an oil spill to the salt water, had this type of construction been examined in 
consideration of the prevention of environmental damage. 

‘The facts of this case are not very much different from the facts of Canada 
Tungsten Mining Corporation v. Her Majesty The Queen. in ‘that case there was a 
rupture of the oil lines supplying the fuel to the buildings at the company's 
establishment, the leak from the pipe was due to corrosion of the pipe, and Morrow 3. 
found that the company was guilty of the commission of the offence under Section 
33(2) and that the company's defence of due diligence was not accepted. Morrow 3. 
states at page 9': ’

~
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It is clear that the appellant from the first moment of discovery, and I do not 
have to review the facts here, acted responsibly and with alacrity. There was no 
atternpt to hide the affair from the authorities. Rather every effort was made to 
consult with those responsible for the environment and to act upon their advice. 
In excess of $39,000.00 was spent by the appellant before the problem was under 
control. 

In my ‘view, however, those efforts, laudable as they may be, go more properly to 
alleviate penalty, rather than affect liability. They are al_l after the fact. 
I cannot read the wording of Section 33(8) gxcept to require "due care and 
diligence" to refer to preventing the leak not correcting the leak or reducing the 
damages. It ‘is quite true, as was argued, that to prevent the leak in the present 
case, to set up inspections to look for wealmesses in the installations such as are 
found at the appellant's plant may be difficult. The fact of the matter is that no 
such tests appear to have ever been made since the plant was erected, and 

A 

certainly no routine ever laid down for opening the packing around the offending 
pipes to see if erosion was taking place. 

Regina v. Standard Oil interpreted the words "due diligence" this Court said: 

The cases recognize, R. v. Industrial Tankers, that commercial enterprises have 
large and numerous installations which are potentially dangerous to deposit a 
deleterious substance in water frequented by fish and if this offence does occur 

A then there may be a very substantial damage to the environment and the health 
and welfare of the community. The legislation places a very heavy onus on 
persons who should own or operate such installation not to‘ commit the offence. 
The person must "exercise all due diligence to prevent" the environment damage 
and in a prosecution under this Act it is for the person charged to prove that "all 
due diligence" has been exercised, because the words of the section are "unless 
the accused establishes". The defences in common law the charge of strict or 
absolute liability are not applicable, the defence to the offence is found in the 
legislation. In the Fisheries Act, Section 33(8) is thepdefence to a charge under 
Section 33(2). In the Oil Pollution Prevention Regulations, Section 6, is the 
defence to a charge under Section 5, and Section 10-12 are the defences to a 
charge under Section 9. 

The meaning of the words "due diligence" means not only the acts of the person 
charged, their employee or agent at the time of the offence, but also "due 
diligence" in the construction, maintenance and inspection of the installation. 
For the purpose of this case I do not need to go this far, but it may be that the 
person is required to prove not only that the installation was properly 
constructed and maintained, -but that which was constructed was the best and 
most advanced construction possible to prevent the environmental damage. It 
may not be enough to say a cement retaining wall was built to prevent a gasoline 
spill without additionally proving that a- cement wall was the best type of 
construction to prevent the spill. 

I find that the Crown has proven all the essential ingredients of the charge on 
Count I, and I find the accused guilty to Count .1. Since Count 2 is a charge under the 
same section of the same facts, I -find the company not guilty on Count 2.



176 
V 

FISHERIES POLLUTION REPORTS 

REGINA V. MACMILLAN BLOEDEL (ALBERN1) LIMITED 

British Columbia County Court, McClellan co. Ct.J., Port Alberni, June 12, 1978 

Fisheries — Depositing deleterious substance in water frequented by fish -- Oil 
spill -- ‘Meaning of "water frequented by fish" and "deleterious substance" —— Crown 
need not prove that fish frequenting Water specifically affected by spill are harmed 
thereby —— The Fisheries Act, R.S.C. 1970, c. F‘-.14, s. 33(2), (11) {both re.-en, 1970 (1st 
Supp.—), c. 17, s. 3 .] . 

The accused corporation spilled five barrels of bunker oil into water beneath its 
deep-sea dock located in a river estuary frequented by fish. As a result, it was 
charged under s. 33(2) of the Fisheries Act. The Crown's expert gave evidence 
concerning the oil's toxicity to fish. However, no specific tests had been made of the 
effect of the oil spill on the water under the dock. The trial judge acquitted on the 
ground that the Crown was required, and had failed, to prove that the water, under the 
dock as a result of the spill was thereby rendered deleterious to fish. The Crown 
appealed.

’ 

Held, the appeal was allowed. The words "water frequented by fish" in s. 33(2) 
require only that the water in question be used regularly by fish, even if only annually 
fora short period. The word "water" includes water at the site of the spill, but is not 
limited to it. As the oil would have spread into areas where fish travelled, the Crown 
had proved that the water under the dock was water frequented by fish within the 
meaning of s. 33(2). Finally_, the trial judge had placed too high a burden on the Crown 
in proving that the oil was a deleterious substance within the meaning of s._ 33(ll). 
That subsection imposed no burden on the Crown to show that the oil added to the 
specific water under the dock in some specific quantity was harmful to the species of 
fish that in fact frequented such water. The Crown discharged its burden on showing 
that the oil was harmful to any species of fish when added-to any "water. 

D.R.‘ Kier, for the Crown. 
D.W. Shaw, for the respondent. 

, 
Headnote from 7 B.C,.L.R. 210 
Case also summarized at (1978), 7 C.E.L.R. 128 

McClellan”Oo. Ct.J.:-'--The Crown (appellant) appeals the acquittal of the 
respondent by Ward Prov. J. in the Provincial Court of British Columbia, holden at 
Alberni. The judgment was made on ltlth November 1977. 

The accused corporation was charged with two counts as follows: 

Countl On or about the 15th day of February A.D. 1977, did unlawfully 
deposit a deleterious’ substance oil in'water frequented by fish, to 
wit, Alberni Inlet, Province of British Colum_bia, contrary to Section 
33(2) of the Fisheries Act. ' ' 

Count 2 On or about the 15th day of February A.D. 1977, did unlawfully 
permit the deposit of a deleterious substanceoil in water frequented 
by fish-, to wit, Albemi Inlet, Province of British Columbia, contrary 
to Section 33(2) of the Fisheries Act.

~

~

~
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The accused corporation had pleaded not _guilty to both charges and was found 
not guilty of both charges. The Crown appeals the acquittal on count 1 only. 

Briefly, the facts reveal that on 15th Febru_ary 1977 five barrels of Bunker C oil 
were spilled into the water beneath the accused corporation's deepsea dock at Alberni 
Inlet, British Columbia. The oil spill occurred because a suction valve on the line used 
in the unloading operation was not closed before draining the pipeline. The learned 
Provincial Judge, in his reasons for judgment, summed up the facts as follows: 

Five barrels of oil, however, escaped down a drainpipe from the roof or ran down 
the pilings to enter the water beneath the dock, where it was mostly contained 
by a boom around the outer pilings of the dock, installed for that purpose. 
Prompt action "by the corporation reduced the effect of the spill so that its 

effect was only minimal. There seems to be no issue that the spill occurred and that it 
occurred in water under the corporation's dock_. Therefore there were two issues 
involved in the trial. Both of these arose from an interpretation of. two expressions 
used in s. 33(2) [re-en. 1970 (1st Supp.), c-. 17, s. 3] of the Fisheries Act, R.S.C. 1970, 
c. F-1.4. The Act reads as follows: 

(2) Subject to subsection (4), no person shall deposit or permit the deposit of a 
deleterious substance of any type in water frequented by fish or in any place 
under any conditions where such deleterious substance or any other deleterious 
substance that results from the deposit of such deleterious substance may enter 
any such water. 

The learned trial judge devoted some time to considering the expression "water 
frequented by fish" and came to the conclusion with respect to the word "frequented" 
that Parliament had intended that to mean that "there ha_s to be an element of 
habitual association of fish with that water". I would concur with that interpretation 
of the _word "frequented". But I do not conclude that the meaning can be extended to 
mean. that the water must be occupied by fish continually or even very f_requently. if 
it is apparent that fish use the water in question regularly - even if only annually for 
a short period -- then such water would, in my opinion, qualify as "water frequented by 
fish".

. 

In dealing with the word "water", the learned trial judge placed many limitations upon it and apparently concluded that Parliament had intended by the use of the words "water frequented by fish" to mean areas frequented by fish. I can find no authority to support such a conclusion. I believe the court must take judicial notice that fish move around and, further, that waters move around. ' 

The pier in question was located in an. area adjacent" to the mouth of the Somass 
River, and this is graphically depicted in Exs. 6A and 6B. It is notorious the damage 
which occurs to shorelines from oil tanker spills, and this damage can occu_r only by the movement of the water. distributing the oil along the shorelines for considerable 
distances. There was evidence before the learned trial judge of the fish fry feeding along the shoreline of the Somass River and additional evidence as to the fish being in ' 

the area around the. mouth of the Somass River. The area in question is situated 
almost immediately to one side of the mouth of the Somass River, and any fish
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proceeding to that river or proceeding from it must pass within a very short distance 
of the dock in question. That any substance entering the water around the dock could 
and would spread over the area in which such fish travel cannot be gainsaid. The 
Crown had therefore proved beyond a reasonable doubt that the waters under the 
accu€e)d corporation's dock are waters frequented by fish within the meaning of 
s. 33 2 . 

I am supported in this View by the judgment of Catliff Co. Ct. J. in the 
unreported decision, R. v. Imperial Oil Ltd., which was decided on 20th November 
1975. In commenting on that definition, he said: 

The point, as I understand it, is that the words 'that water’ in s. 33(11) [en. 1970 
(1st Supp.), c. 17, s. 3] have reference only to water alleged to be degraded at 
the actual site of the spill. I do not consider the words 'that water’ earlier in the 
aibsectian. The words 'any water’ would include the water at the site of a spill 
but are clearly not limited to it. . 

The learned trial judge found that the water of the estuary of the Somass River 
in the Alberni Inlet in which the deepsea dock is located is water frequented by fish. 
With the ebb and flow of the tides in the area, and the effect of the water from the 
estuary, there is no doubt .that the oil from the dock would affect waters passing“ by it 
in either direction and thus affect waters frequented by fish. 

It remains to consider the _mea_n_ing of the words "deleterious substance". Section 
3301) of the Fisheries Act reads, in part, as follows-: 

deleterious substance’ means (a) any substance that, if added to any water, would 
degrade or alter or form part of a process of degradation or alteration of the 
quality of that water so that it is rendered deleterious to fish or to the use by 
man of fish that frequent that water, or 
The word "deleterious" is defined in the Shorter Oxford English Dictionary as 

"physically or morally harmful or injurious". For the purposes of this case a 
deleterious substance would mean a substance that, if added to any water, would 
degrade or alter or form part of a process of degrading or alteration of the quality of 
that water so that it is rendered physically harmful or injurious to fish. 

The Crown relies mainly on the evidence of Dr. Ian Kenneth Birtwell, a biologist 
with the Department of Fisheries, Fisheries and Marine Service, of__ the federal 
government. This witness, whose qualifications were admitted, gave evidence that in 
his opinion Bunker C oil was deleterious to fish, although he admitted that it could, in 
certain circumstances, be sub-lethal and affect the fish adversely without necessarily 
killing the fish. He agreed that there are many variables in deciding the toxicity of 
Bunker C oil, including the-temperature of the oil, the temperature of the water in 
which it is placed, the activity of the water in which it is placed, and certain others. 

Dr. Birtwell was cross-examined extensively as to the fact that no specific tests ‘ 

of the waters of Alberni Inlet had been completed to show the actual effect of the 
Bunker C oil on the water under the clock. It was pointed out that the authorities 
which he quoted, and which recorded tests as to the effect of Bunker C oil elsewhere,

~

~
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all dealt’ with waters of a different kind and in a different area and under different 
conditions. 

The definition provides that_, to be deleterious, the substance need only be a 
substance that "if added to any water would degrade or alter or form part of a process 
of degradation or alteration of the quality of the water so that it is rendered 
deleterious to fish" (the italics are mine). - 

In my opinion the learned judge erred in imposing too heavy a burden on the 
Crown in requiring it to prove beyond a reasonable doubt that the water under the 
dock, having had the Bunker C oil added to it, was thereby rendered deleterious to 
fish. As I understand the effect of s. 33(2) of the Fisheries Act, it makes it an offence 
to deposit into water frequented by fish a substance which would, when added to water 
located in any part of the world and under any circumstances, render it deleterious to 
fish. I admit that this is a very wide interpretation, but the words "to any water” do 
not permit of any restriction in that regard. As I understand the definition-, it simply 
means that once a substance has been found to be deleterious to fish when added to 
water anywhere, it then becomes an offence to deposit it into water in any other 
location. 

It is paradoxical that a very strict interpretation of the words "to any water" 
lessens rather than increases the burden upon the Crown to prove the charge. It is not 
incumbent upon the Crown to prove that the specific substance added to the specific 
water of the dock area. in Alberni Inlet in some specific quanti-t'y' has harmful effects 
on fish. The effect of-the Act is to provide that if such a substance has had a harmful 
effect on fish elsewhere when added to water, then it qualifies as a deleterious 
substance under. the Fisheries Act. The cross-examination of Dr. Birtwell is 
enlightening, and I quote: -

I 

Q. All right, I'll put it mother way. If you have one drop of Bunker C oil and 
you drop it in the middle of the ocean, are you going to come to court and say 
that that is deleterious to fish? A. In that Bunker C is deleterious to fish, I 
would say that it is deleteriougs to fish, whether it's a drop or two million gallons. 

Q. Is that the same for gasoline? A. Yes. 

Q. So anybody who uses a motorboat and drops a drop of gasoline while going 
down the Albemi- Inlet, you suggest that's deleterious to fish and therefore 
there's been a breach of the law there? A. Yes, I do. 

Q. You go that far? A. You're asking my opinion whether or not it's 
deleterious, and to me if it's deleterious it's deleterious whether it's one 
tablespoon or two hundred gallons. 

Q. Well, surely the test is whether fish fry are deleteriously affected. Can you, 
in all honesty, say to this court that if a drop of_ oil is dropped in the middle of 
the ocean that fish are either going to die, or are going to be deleteriously 
affected? A. If it is a drop then it, presumably, once it's diluted, would not 
come up to 7,500 parts per _million in a test. But it has been well documented 
that this particular oil is deleterious to fish. Now, the magnitude of the effect is 
obviously dependent upon various conditions and the amount of oil.
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Q. lias ‘it ever been documented that one drop of oil in a reasonably sized 
container like the containers used by your two people, Hebert and Kussat, is 
deleterious to fish? A. Of any oil? 

Q. Well, of Bunker C, I'll start with. A. Bunker C I don't think so, I don't think 
that a crop, whatever a drop is, I don't think that a drop of Blinker C in a large 
container has been tested. However, I do know that less than one cubic 
centimetre of oil in a litre of water has been shown to be toxic to pink salmon 
f7')’- » 

V Of course, in the case of the example cited by Dr. Birtwell, such as the dropping 
of one drop of Bunker C oil in the ocean or thespilling of gasoline from an outboard 
engine, should a chargebe laid, a court would likely apply the doctrine of de minimus 
non carat lex, but one can understand why even a -small amount of a deleterious 
substance added to water in certain circumstances may render it injurious to ‘fish. For 
example, if every power boat entering Nanaimo or Vancouver harbour added one-‘half 
pint of oil to the water in the harbour, it could very wel-lfcause serious contamination 
of the waters in the harbour and easily be deleterious to fish. 

In summary, the onus on the Crown in the first count was to prove the following 
beyond a reasonable doubt: =

’ 

A 

(a) The formal essentials such as place and date. 

(b) That Bunker C oil, in some quantity, was released into water by action of the 
respondent company. There was no issue on this essential. 

(c) That the water into which it was released was frequented by fish. For the

~ 
reasons given, lhave found that the waters under the respondent company's dock

. were waters frequented by fish. 

(d) That the substance, Bunker C oil, is deleterious to fish when added to any 
water. There was positive evidence of this fact from Dr. Birtwell, and that 
evidence was uncontradicted. I should also say, for clarity, that there appears to 
be no onus on the Crown to prove that the substance must be deleterious to the 
species of fish which frequent the waters in question. It is sufficient if the 
substance is known to be deleterious to other ‘species of fish in other waters. 
The intention of Parliament is made clear from a reading of the Fisheries Act. 

That Act was intended to put an onus on persons depositing any substances into waters 
frequented by fish to satisfy themselves that such substances were not deleterious to 
fish before they deposit them into such waters. 

I would be manifestly ineffective to place an onus on the Crown to prove more 
than the essentials above listed, and the wording of the Act makes that very clear. It 
would be unreasonable to expect the Crown to sample each spill in any area whether 
remote or not, have it analyzed and the analysis produced as evidence. Most spills 
would be dissipated long before such a process could be put in action. There is no 
language in the Act that such a procedure is necessary. The use of the words "any 
water" instead of "water" was not an accident. In my view those words, and others in 
the Act, were purposely selected to place .the onus on the person or corporation where

~
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it belongs - that is, on the person who deposits a substance in waters, frequented by 
fish. - 

It is clear from the Crown's evidence that, in the opinion of the e'x‘pe,rt-, Dr. 
Birtwell, Bunker C oil when added to water is deleterious to fish. The quantity which 
escaped into the water was approximately 170 gallons, which is certainly sufficient’ to 
warrant a charge being laid under the Act. The fact that the company promptly 
reduced the effect of the spill to a minimum is something which can be taken into 
account in mitigation but is not a factor in deciding the corporation's guilt or 
innocence of this charge. 

For the reasons aforesaid, I would allow the Crown's appeal and enter a 
conviction against the corporation on count 1. A
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. REGINA v. MACMILLAN BLOEDEL (ALBERNI) umren 

British Columbia Court of Appeal, nun, Seaton, Carrothers, J-J.A., April 5, 1979 

Environ_mental Law — Water Pollution - Oil Spill — Deposit of deleterious 
substance in water frequented by fish — Meaning of "water frequented by fish" —

~ 

Meaning of "deleterious substance" — Fisheries Act, R.S.C. 1970, c. F-14, ss. 2, 33(2), 
33(11). 

The accused appealed its conviction in the County Court on a charge of 
depositing a deleterious substance in water frequented by fish. The grounds for the 
appeal were that the County Court Judge erred in hisinterpretation of the meaning of 
"water frequented by fish" and "deleterious substance". . 

Held, the appeal should be dismissed. It was not incumbent upon the Crown to 
prove that the few cubic feet of water into which the oil was spilled contained fish at 
the time of the event, given the fact that both fish and water move. Nor did the 
statutory definition of '-‘deleterious substance" oblige the Crown to prove that the 
water into which the substance in question was introduced was rendered deleterious as 
a result; it was sufficient to show that the substance was itself deleterious when added 
to any water. The County Court Judge exercised his discretion properly in refusing to 
re-open, the case. 

R. v. of Towing Cornpany Limited, unreported, B.C.C.A. February 7, 
1979, R. v. Sault Ste. Marie (1978), 85 D.L.R. (3d) 161’; #0 C.C.C. (2d) 353; refd ‘to. 

D.R_. Kier, for the Crown, Respondent 
D.W. Shaw, for the Accused, Appellant 

Seaton, JJ.A.:—-The appellant was charged that it did unlawfully deposit a_ 
deleterious substance in water frequented by fish, contrary to s. 33 (2) of the Fisheries 
Act. It was acquitted in the Provincial Court but an appeal was taken to the County 
Court where the acquittal was set aside and a conviction entered. This appeal from 
conviction is restricted to a question of law alone. 

The appellant says that the County Court judge erred in his interpretation of the 
phrase "water f_req‘uented by fish", in his interpretation of the phrase "deleterious 
substance", and in denying the appellant's application to reopen the case. 

The charge arose out of a spill of about 170 gallons of bunker C oil during 
unloading at the appellant's deep sea dock at Alberni Inlet. A suction valve was not 
closed when it ought to have been and the oil spilled ‘beneath the dock. The appellant 
was prepared for this sort of accident and the response was prompt. Very little oil 
spread beyond the dock and the cleanup was carried out relatively quickly. If an 
offence was committed when the oil was spilled, the containment of the oil and the 
prompt cleanup would be relevant to the sentence but not the conviction. 

V 

The_re have been some changes in the Fisheries Act, and what follows may be 
inapplicable to othercases. The provisions that concern us are these:

~

~
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33. (2) Subject to subsection. (4), no person shall deposit or permit the deposit of 
a deleterious substance of any type in water frequented by fish or in any place 
under any conditions where such deleterious aibstance or any other deleterious 
substance that results from the deposit of such deleterious substance may enter 
any such water. 

33. (11) For the purposes of this section and section 33.1, 

"deleterious substance" means 

(a) any substance that, if added to any water, would degrade or alter or form 
part of a process of degradation or alteration of the quality of that water so that 
it is rendered deleterious to fish or to the use by man of fish that frequent that 
water, V 

2. In this Act 

"fish" includes shellfish, crustaceans and marine animals,-» 

The first argument arises out of the words "water frequented by fish". The 
leamed trial judge concluded that this oil was not deposited in water frequented 13 

fish for these reasons: < 

The evidence established that the deep sea dock was in that part of the Alberni 
Inlet which forms the estuary of the Somass River, that is, the intert-idal waters 
where the fresh water of the River and the salt water of the Inlet. intermingle. 
The lower reaches of the Somass River are. spawning grounds for four species of 
salmon, namely, sockeye, chum-, coho, and spring, and the habitat of Steelhead 
trout. Adult salmon migrate up the river in the simmer and fall, even as late as 
the end of the year in the case of coho salmon. Salmon fry could be found in the 
waters of Alberni Inlet from the 1st of Februa_ry until the latter part of the 
summer depending upon water temperature and other conditions. They would 
feed in the shallow waters along the shoreline. On the 9th February, 1977, a 
fisheries office had carried out an inspection of the waters of the Inlet and had ’ 

found freshly hatched chum salmon fry in the shallow waters of the Inlet 
including the water of Lupsi Kupsi Point some 200-250 yards from the deep sea 
dock. Sculpins had been observed off the deep sea dock during tests carried out 
in 1975-76. On the day of the spill, 15th February, 1977, and during the 
following four of five days when the clean-up operation was carried out, there 
was no evidence of fish being under or around the deep sea dock. As the Crown's 
evidence showed that salmon fry are normally found in the shallow waters of 
shorelines, no reasonable inference could therefore be drawn that salmon fry 
were present in the water beneath the deep sea. dock on the 15th February, 1977, 
or during the subsequent clean-up. Mr. Kier submitted that it was irrelevant 
that no dead fish -were observed as a result of the spill. However, it seems to me 
that if salrnon fry had been present under the dock during this incident their dead 
carcases would have been very much observed. The absence of carcases means 
either there were no fish under the dock or if there were the oil was not 
deleterious.

A
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On this evidence and applying the interpretation of "water frequented by fish" 
above, I find (a) that the water of the estuary of the Somass River in the Alberni 
Inlet in which the deep sea dock is located is water frequented by fish; (b) that 
the particular water beneath the deep sea clock was not frequented by fish; (c) 
that the oil spill was contained in the water beneath—ih'e deep sea dock and did 
not endanger the fish frequenting other parts of Alberni Inlet. The Crown has 
therefore failed to prove that the oil was deposited in "water frequented by fish" 
as alleged in both counts. 

I think that approach too narrow. It restricts the enquiry to commercial fish 
present at the moment of the spill in the. very drop of water into which the oil was 
spilled. I am not prepared to accept any of those restrictions. The definition of, "fish" 
is given in the Act and it is broad. The section does’ not speak of "water in which there 
are fish" but of "water frequented by fish"-. To restrict the word "water" to the few 
cubic feet into which the oil was poured would be to disregard the fact that both water 
and fish move. 

I think that the learned County Court judge did not err in law when he concluded 
that this deposit took place into water frequented by fish. 

I turn now to "that is meant by '-‘deleterious substance". 
I 

It is the appellant's 
submission that to prove this charge the Crown must show that after the spill the 
water was made deleterious. That was what the learned Provincial Court judge said: 

.The‘definition of "-deleterious substance" is not very satisfactory because it begs 
the question when it states a "deleterious substance means ( a) any aibstance that 
if added to water it is rendered deleterious to fish..." According to 
_Dr. Birtwell one drop of bunker sea oil in the middle of the ocean can be 
potentially deleterious to fish. This may well be so but what the Crown has to 
establish in view of the words in the definition "so that it_i§ rendered deleterious 
to fish" (emphasis added). 

Deleterious means "physically or morally harmful or injurious" .( Oxford 
International Dictionary, p. 474). In view, then, the degradation of the water 
must be shown to be harmful or injurious to fish.

~

~ 

Dr. Birtwell's evidence showed that there were many factors to be taken into" 

account in determin_in_g whether bunker sea oil rendered water deleterious to 
fish, but there was little, if any, evidence of these factors with respect to the 
water under the dock into which the oil was spilled. Two samples of this water 
(Exhibits 4 and 5) were collected by the fisheries officers but there was no. 
evidence of any test upon them for toxicity. Dr. Birtwell's opinion on the 
toxicity of bunker sea oil in water was stated inbroad terms based on tests 
carried out by others. As most of the conditions affecting that toxicity were not 
proven with respect to the water under -the dock, I cannot find that that water 
was in fact rendered deleterious. —— 

The learned County Court judge rejected that approach and I think he was right 
in so doing. Section 33 (2) prohibits the deposit of a deleterious substance, not the 
deposit of a substance that causes the water to become deleterious. The argument to 
the contrary is based on the definition of "deleterious substance". I must agree with

~
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the Provincial Court judge that a definition section that u_ses the word being defined is 
awkward. 

What is being defined is the substance that is added to the water, rather than the 
water after the‘addit~i,on of the substance. To re-phrase the definition section in terms 
of this case, oil is a deleterious substance if, when added to any water, it would 
degrade or alter or form part of a process of degradation or alteration of the quality 
of that water so that water is rendered deleterious to fish or to the use by man of fish 
that frequent that water. Applying that test to the findings of fact here, bunker C oil 
is a deleterious substance. Once it is determined that bunker C oil is a deleterious 
substance and that it has been deposited, the offence is complete without ascertaining 
whether the water itself was thereby rendered deleterious. I do not think that the 
words “that water" in t_he definition section mean the water into which it is al_leged the 
accused deposited the substance. Those words refer back to "any water", at the 
beginning of the definition; the hypothetical water which would degrade if the oil was 
added to it. 

The appellant says that the purpose of this legislation is to prevent waters being 
rendered deleterious to fish and that if given the plain meaning of the words, an 
absurdity will result. It is said that if a teaspoon of oil was put in the Pacific Ocean 
and oil was a deleterious substance, that would constitute an offence. ‘In its 
submission that absurdity can be avoided by reading the Act to require that the water 
be made deleterious. There are some attractions to that reasoning, but I think that 
the result would be at least as unsatisfactory. Nothing could be done to prevent 
damage to the water that fell short of rendering the water deleterious. To prove that 
the damage had gone that far would be difficult indeed. 

Had it been the intention of Parliament to prohibit the deposit of a substance in 
water so as to render that water deleterious to fish, that would have been easy to 
express. A different prohibition was decided upon. It is more strict. It seeks to 
exclude each part of the process of degradation. The thrust of the section is to 
prohibit certain things, called deleterious substances, being put in the water. That is 
the plain meaning of the words used and is the meaning that I feel bound to apply. 

The appellant applied to re-open before the County Court judge in order to argue 
the implications of Regina v. Sault Ste. Marie 85 D.L.R. (3d) 161; 40 C.C.C. (2d) 353; 
3 C.R. (3d) 30 which had just been handed down. It is not apparent whether the 
application to re-open was made after or before the pronouncement of judgment. 

For reasons that I expressed in Regina v. Gulf of‘ Georgia Towing Company 
Limited, February 7th, 1979, I doubt that the Sault Ste. Marie decision would be useful 
to the appellant, but that is not before us-. The County Court judge exercised his 
discretion in refusing to re-open. I do not think that he erred in law in so doing. That 
is the end of the appropriate enquiry in this court. 

I would dismiss the appeal.
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BYRON CREEK coL_L1ERI_ES LIMITED v. THE QUEEN 

British Columbia County Court, Co. Ct. J., Cranbrook, B.C. 
September 13, 1973 

Environmental Law — Water Pollution - Permitting the deposit of a deleterious 
substance in a place from where it entered water frequented by fish - Accused 
constructing works to divert ‘stream around overburden dump site ‘—- Unforeseeably 
large rainfall causing erosion and pollution despite accused's efforts.—- Defence of Act 
of God available — Accused entitled to acquittal - Fisheries Act, R.S.C. 1970, c. F- 
14, s. 33(2). 

Environmental Law - Water Pollution - Permitting the deposit of deleterious 
substance in a place from where it entered water frequented by fish — Accused 
spending large sum on construction of works to prevent pollution and erosion - 
Accused intending‘ to complete works but prevented from doing so by delay in 
governmental approval — Government inspector testifying that interim efforts of 
accused were adequate — Defence of all reasonable care available -- Accused entitled 
to acquittal — Fisheries Act, R.S.C. 1970, c. F-14, s. 33(2). 

The accused corporation appealed from a conviction on one count of unlawfully 
permitting the deposit of silt in a place from which it entered water frequented by 
fish, con‘t'rar'y to s. 33(2) of the Fisheries Act. The accused had dumped overburden 
into a ravine, although a stream that intermittently flowed through the dump site had 
been partially diverted around it at considerable expense. Additional works were 

' planned to control erosion and pollution, but a delay by the government in approving 
them meant they were not in place when the area was subject to an unusua_lly heavy 
rainfall. This caused extensive erosion of material out of the dump site and into a 
nearby creek. 

‘Held, the appeal was allowed. on the foreseeability of the unusual rainfall the 
trial judge erred in his finding of fact and thereby failed to give proper effect to the 
defence of Act of God. While the appeal could have been allowed on that ground 
alone, the County Court Judge also found that the accused had brought itself within 
the defence of all reasonable care. This was evidenced by the accused's expenditure of 

‘ 

$400,000 on the pollution control measures, by the testimony of a provincial Inspector 
of Mines that the accused's inter-im efforts were adequate, and by the fact that the 
delay in implementing the full s_cher"n‘e,for pollution "control was the’ fault of the 
government, not the company. Short of suspending operations entirely, the accused 
did everything reasonable within its power to» prevent the commission of the offence, 
and therefore could escape liability on this ground as Well. 

R. v. Jack Cewe Ltd. (1975), 23 C.C.C. (2d) 237; R. v, The Corporation of the 
City of Sault Ste. Marie, [ 1978] 3 C.R. (2d), (1978) 40 C.C.C. (Zd) 253; appl'd. 

S. Campbell, for the Crown, Respondent 
L.A. Best, for the Accused, Appeiant. 

Provenzano, Co. Ct. J.:(Orally):—This appeal was heard by me on the 13th of 
June, 1978, and I adjourned it over to today to give me-ample opportunity to review 

» the transcript which w_e"r'e~ extensive in this particular appeal and to consider the

~

~
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authorities that were cited to me on argument. I apologize that by reading my 
Reasons for Judgment it may take a little longer than if I'd had them ‘typed and 
presented to the Court. 

The appellant was convicted on the ll!-th of December, 1977, at Fernie, by His 
Honour Judge L.A.T. Nimsick of an offence under Section 33 (2) of the Fisheries Act, 
R.S.C. 1970, Chap. F-11+. The offence charged was that the appellant between the lst 
day of December, l97l+, and the 16th day of August, 1976, near Corbin in the County 
of Kootenay, Province of British Columbia, unlawfully did permit the deposit of a. 

deleterious substance in a place where such deleterious substance may enter water, to 
wit, Michel Creek, which is frequented by fish. The appellant appeals that conviction 
to this Court upon the several grounds set out in the Notice of Appeal. 

The appellant is a federally incorporated company carrying on'a strip coal mining 
operation in the southeast corner of this Province at Coal Mountain near” Corbin. The 
appellant commenced these operations in late 1972, although the site had been the 
object of previous mining operations dating back to the turn of the century. The 
appellant held valid permits to operate the strip mine issued by the Reclamation 
Branch of the Department of Mines and Petroleum Resources of the Province of 
British Columbia. The permits authorized the appellant to develop pits and dump 
areas as designated in the plans submitted on its behalf by Golder Brawner Associates, 
a consulting geotechnical engineering firm. '

. 

In the cours_e of carrying out its strip mining operations, the overburden covering 
the coal seams was removed and dumped into a ravine, through which at certain times 
-of the year Open Cut Creek ran. This creek eventually flowed into Michel Creek. 
Where this dump interfered with the natural flow of Open Cut Creek, the appellant" ' 

installed a plastic pipe to carry the creek water over and down the dump site. The 
appellant also constructed a settling pond and culvert system to catch the waters of 
Open Cut Creek to prevent these waters from interfering with the dump site. 

The appellant had, from the commencement of its operations, proposed to the 
government departments plans for sedimentation and control structures to protect the 
local streams from runoff containing spoilage. These proposals were delayed and 
stalled mainly due to conflicts between the government departments and not due to 
any fault on the part of the appellant. The delays consumed the better part of one 
year and final approval to the plans was eventually granted in August 1976. In the 
meantime, while the appellant did take some steps to install controls and had expended 
some $400,000.00 in doing so. However, it was not able to complete the essential 
settling ponds as a lease of Crown lands was necessary for this purpose. This was not 
forthcoming until the final approval was received. 

During the first two weeks of August 1976, heavy rainfalls occurred in the 
southeast corner of the Province in the area of the appellant's operations. Roads were 
washed out and the appellant ceased operations in order to save the roads. The 
excessive rainfall caused a scouring erosio_n of t_he mountain side, including part of the 
dump site, and a mud flow resulted ending up in Michel Creek. This occurred about 
the 10th of August, 1976. 

On the 16th of August, 1976, John Williams, a Conservation Officer for the Fish 
6t Wildlife Branch for the Province of British Columbia, attended at the confluence of
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the Open Cut Creek and Michel Creek and took a number of samples of water and
I 

stream bed from these creeks. These samples were analyzed by David Brown, the 
laboratory scientist for the Province of British Columbia. Brown found on the basis of 
these samples that the residue and turbidity levels in Michel Creek were higher below 
the confluence of Open Cut Creek than above. Otto Langer, a Pollution Biologist who 
viewed Michel Creek and Open Cut Creek on the 23rd of February, 1.977, concluded 
that Michel Creek was a normal, productive, salmonid stream. He observed siltation 
in Michel Creek and concluded that a large sediment release from Open Cut Creek had 
caused it. It was his opinion that this siltation would clog the stream bed thus 
affecting the support system of the fish and that the suspended solids would impair the 
fish's ability to breathe. (Langer concluded that this situation was deleterious to fish. 
This opinion was not shared by Gary Vigers, an environmentalist consultant)-. Vigers 
conducted a bioassay test on rainbow trout and cut-throat trout to ascertain if 
suspended solids were harmful to fish. In tests containing concentrations of suspended 
solids the same or greater than found in Michel Creek at the relevant times, he found 
no harmful effects on these fish. _ 

In October, 1976, Williams laid an information against the appellant charging a 
violation of Section 33 (2) of the Fisheries Act. 

The trial occupied several days. Namely, the 2€+th and 25th of February, 1.977, 
and the 4th and 5th of May, 1977. This was followed by written submissions from 
counsel and judgment was given by the learned trial judge on the 14th of December, 
1977. ' 

While the appellant has listed several grounds of appeal, I believe that they can 
be grouped for these purposes into three categories without harming or diluting the 
force of the grounds of appeal. ‘- 

The first category is the general ground that the conviction cannot be supported 
on the evidence. . 

The second is more particular in that it is that the trial judge did not properly 
weigh the evidence in support of the defence of an act of God. 

And lastly, that the trial judge did not consider the evidence in support of the 
defence that the appellant, in the circumstances, (acted with due diligence" or with all 
reasonable care). 

For the purposes of this appeal, it is only necessary, in my respectful opinion, to 
deal with the last two categories. Evidence was adduced at the trial relating to the 
rainfall in the area neighbouring the site of the appellant's operations at_ Coal 
Mountain. The evidence, in my respectful "opinion, clearly shows that the rainfall was 
unusally high for that time of the year and also was an unusual occurrence. Upon my 
reading of the transcript of the evidence, I cannot find any evidence which contradicts 
that evidence. There was not testimony adduced to indicate that the amountof 
rainfull that occurred could reasonably be expected to occur. For example, Mr. 
Nohels ‘testified that he had not seen it rain like that in 50 years. 

However, the learned trial judge rejected that evidence. He said at page 6 of his 
Reasons for Judgment:

~
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‘The rainfall that caused the mud flows during August was foreseeable and the 
results were inevitable. - 

An appeal court must not lightly interfere with the findings of ‘fact that are 
made by the trial judges. Often findings of fact that are made by trial judges are 
influenced by the credibility of witnesses which the‘ trial judge must asse_ss_. That 
aspect is not, in my respectful opinion, present here. Therefore, where that is the 
case, then it may be proper for an appeal court to weigh the evidence and make a 
finding of- fact in the same. manner as the trial judge. With a_ll respect to the learned 
trial judge in this case, I cannot say that I would, on the evidence come to the same 
conclusion as he did on this point. The evidence of__the unusualness of the amount and 
occurrence of the rainfall is uncontradicted. The inference is to be drawn this 
situation also existed at the site of the appellant's operations. 

At page 3 of his Reasons for Judgment, the trial judge said: 

During the airnmer of 1976 an exceptional amount of rain fell in the area with 
result that a large amount of rock, coal, and other materials were carried down 
the draw in which Open Cut Creek runs into Michel Creek-. ’ 

It appears to me that the trial judge had concluded that the rainfall was 
unexpected o_r unusual and on the evidence I would say that that is the inevitable 
conclusion that must be made_. 

That being the case then, I cannot‘ agree with the trial judge in the absence of 
any evidence to the contrary that this unusual rainfall should have been foreseeable. 
There is, with all respect, no evidence to support that f_—i_ndi_ng. In my respectful 
opinion, the rainfall that occurred in August 1976 at the site in question was not 
foreseeable and I would so find on the evidence. 

Therefore, in my respectful opinion, the trial judge was wrong in not giving 
effect to the defence advanced that theharmful flooding of Michel Creek was caused 
by an act of God, namely, the heavy rainfall. -There was uncontradicted evidence to 
support this from witnesses who testified that it was this rainfall that caused the 
flooding. . 

On this ground this appeal is similar to the case of Regina v. Jack Cewe Ltd 
(1975), 23 C.C.C. 2nd, 237. In the case my brother Judge Grimmett, C.—C-.J.,- gave 
effect to a defence of an act of God where he found the amount of rainfall to be an 
act of God and could not be reasonably expected. So in the circumstances of this 
appeal I would find that the rainfall was clearly unforeseeable and unexpected and that 
the appellant had a good defence to the charge. On that ground alone I would allow 
the appeal. . 

However, I am ‘also satisfied that the appeal must be allowed on the third 
category that I mentioned above.

_ 

This case was decided in ‘December of 1977. At that time the case of The Queen 
v. The Corporation of the City of Sault Ste, Marie was pending before the Supreme 
Court of Canada and has been reported now in [1978 ] 3’ CR. (3d) 30. Judgment in that 
case was handed- down on the 7th of May, l978. While the unreported Reasons. for
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Judgment in that case were'av'ailable to this Court at the hearing of this appeal, they 
were not, of course, available to the trial court nor was the case submitted to that 
Court for consideration at that time. 3 

The d_eci's,ion in the Sault Ste. Marie case is, to say the least, a landmark decision 
in the law relating to cases commonly called pollution cases. 

Had that case been available to the trial court and to ‘counsel before the trial at 
the trial, no doubt the evidence adduced would have been more extensively canvassed 
with respect to the law enunciated in that case. No doubt, also, the learned trial judge 
would have directed» his mind to the law in that case when weighing the evidence 
adduced. ‘ 

In the Sault Ste. Marie case, the City of Sault Ste. Marie was charged -— and I 

must say at this point that all my citations. from the Sault Ste. Marie case are from 
the Unreported Decisions at page 2: 

The City of Sault Ste.‘ Marie was charged that it did discharge, orcause to be 
discharged, or permitted to be discharged, or deposited materials into Cannon 
Creek and Root River, or on the share. or bank thereof, or in such place along the 
side that might impair the quality of the water in Cannon Creek and Root River, 
between March 13, 1972-, and September 11, 1972-. The charge was laid under s. t 

32(1) of the Ontario Water Resources Act, R.S.O. 1970, c. 332, which provides, 
so far as relevant, that every municipality or person that discharges, or deposits, 
or causes, or permits the discharge or deposit. of any material of any kind into 
any ‘water course, or on any share or bank thereof, or in any place that may 
impair the quality of water, is guilty of an offence and, on summary conviction-, 
is liable on first conviction to a fine of not more than $5,000 and on each 
subsequent conviction to a fine of not more than $10,000, or to imprisonment for 
a term of not more than one year, or to both fine and imprisonment. 

’ 

The facts of the case are not, I suggest, important here.» However, "the natfure“ of 
the offence before the Court in that case is similar in intent to the offence on this 
appeal, notwithstanding that in the former 

, 

it was a provincial statute involved, 
whereas here we were concerned with a federal statute. ‘ ’ 

‘ Mr. Justice Dickson gave the ‘judgmentiof the court and his opening_ remarks are 
_ 

interesting and I cite them here. Page 1: 

In the present appeal the Court is concerned with offences variously referred to 
as "statute:-y", "public welfare,-" "regulatory," "absolute liability," or "strict 
responsibility," which are not criminal in any real sense, but are prohibited in the 
public interest. (Sherras ‘v. De Rutzen, [1895] 1 62.19. 918;) Although enforced as 
penal laws through the utilization of the machinery of the criminal law, the 
offences are in substance of a civil nature and might "well be regarded as a 
branch of administra‘t'ive law to which traditional principles of criminal law _have 
but lirh‘it_ed application. They relate to such everyday matters _as traffic 
infractions, -sales of impure food, violat-ions of liquor laws, and the like. In this 
appeal we are concerned with pollution. '

~

~



_ 

BYRON CREEK COLLIERIES LIMITED . 

191 

Those. words, I believe, set the tenor for the learned dissertation that he 
-propounds later in his judgment. With the greatest respect, if I may si_mplify, the 
learned justice goes on to say that on the one hand there are true criminal offences 
and on the other hand there are absolute liability offences, but somewhere between lie A

. 

the public welfare offences. / 

In this regard he commences the development of his reasoning this way, at 
page 9: 

The distinction between the true criminal offence and the public welfare offence 
is one of prime importance. Where the offence is criminal, the Crown must 
establish a mental element, namely, that the accused who committed the 
prohibited act did so intentionally or recklessly, with knowledge of the facts 
constituting the offence, or with wilful blindness toward them. Mere negligence 
is excluded from the concept of the mental element required for conviction. 
Within the context of a criminal prosecution a person who fails to make such 
enquiries, as a reasonable and prudent person would make, or who fails to know 
facts he should have known, is innocent in the eyes of the law. 

In sharp contrast, "absolute liability" entails conviction on proof merely that the 
defendant committed the prohibited act constituting the actus reus of the 
offence. There is no relevant mental element. It is no defence that the accused 
was entirely without fault. He may be morally innocent in every sense, yet be 
branded as a malefactor and punished as such. 

Public welfare offences obviously liein a field of conflicting values. It is 

essential for society to _mainta_in, through effective enforcement, high standards 
of public health and safety. Potenti_a_l victims of those who carry on latently 
pernicious activities have a strong claim to consideration. On the other hand, 
there is a generally held revulsion against punishment of the morally innocent. 

After reviewing many authorities and reported decisions, Mr. Justice Dickson 
concludes as follows at page 26:

' 

We have the situation therefore in w_hic_h many Courts of this country, at all 
levels, dealing with public welfare offences favour (i) not requiring the Crown to 

» prove mens rea, (ii) rejecting the notion that liability inexorably follows upon 
mere proof of the actus reus, excluding any possible defence. The Courts are 
following the lead set in Australia many years ago and tentatively broached by 
several Engli_sh courts in recent years. 

It may be suggested that the introduction of a defence based on due diligence 
and the shifting of the burden of proof might better be implemented by 
legislative act." In answer, it should be ‘recalled that the concept of absolute 
liability and the creation of a jural category of public welfare offences are both 
the product. of the judiciary and not of the Legislature. The development to date 
of this defence, in the numerous decisions I have referred to, of courts in this 
country as well as in Australia and New Zealand, has also been the work of 
judges. The present case offers the opportunity of consolidating and clarifying 
the doctrine.
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The correct approach, in my opinion, is to relieve the Crown of the burden of 
proving mens rea, having regard to Pierce Fisheries and to the virtual 
impossibility in most regulatory cases of proving wrongful intention. In a normal 

' case, the accused alone will have knowledge of what‘ he has done to avoid the 
breach andit is not improper to expect him to come‘ forward with the evidence 
of due diligence. This is particularly so when it is alleged, for example, that 
pollution was caused by- the activities of a large and complex corporation. 
Equally, there is nothing wrong with rejecting absolute liability and admitting 
the (defence of reasonable care. .

_ 

In this doctrine it is not up to the prosecution to prove negligence. Instead, it is 
open to the defendant to prove that all due care has been taken, This burden 
falls upon the defendant as he is the only one who will generally have the means 
‘of proof. This would not seem unfair as the alternative is absolute liability 
which denies an accused any defence whatsoever. While the prosecution must 
prove beyond a reasonable doubt that the defendant committed the prohibited 
act, the defendant must only establish on the balance of probabilities that he has 
a defence of reasonable care. ' 

‘I conclude for the reasons which I ' have sought to express, that there are 
compelling grounds for the recognition of three categories of offences rather 
than the traditional two: 

(1) Offences in which mens rea, consisting of some positive state of mind such 
as intent, knowledge, or recklessness, must be proved by the prosecution 
either as an inference from the nature of the act committed, or by 
additional evidence. « 

(2) Offences in which there is no necessity for the prosecution to prove the 
existence of mens rea; the doing of the prohibited act prima facie imports 
the offence, leaving it open to the accused to avoid liability by proving 

' that he took all reasonable care. This involves consideration of what a 
reasonable man would have done in the circumstances. The defence will be 
available if the accused reasonably believed in a mistaken set of facts 
which, if true, would render the act or omission innocent, or if he took all 
reasonable steps to avoid the particula_r event. These offences may 
properly be called offences of strict liability. Mr. Justice Estey so 
referred to them in H ickey's case. 

(3) Offences of absolute liability where it is not open to the accused to 
exculpate himself by showing that he was free of fault. 

In that case, Mr. Justice Dickson then went on to find that the change in that 
case was a pollution offence which he considered to be a public welfare offence with 
no presumptions of a full mens rea. On this the learned just-ice went on to say at page 

The conflict in the above authorities, however, shows that in themselves the 
words ”cause" and "permit" fi-t much better into an offence of strict liability 
than either full mens rea or absolute liability. Since s. 32(1) creates a public

~
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welfare offence, without clear indication that liability is absolute, and without 
» any words such as ."knowingly" or "wilfully" expressly to import mens rea, 
application of the criteria which I have outlined above undoubtedly places the 
offence in the category of strict- liability. 

Proof of the prohibited act prima facie imports the offence, but the accused may 
avoid liability by proving that he took reasonable care. 

I have no difficulty whatsoever in concluding that the offence before this Court 
on this appeal is for the same reasons given by Dickson, J. similarly an offence of 
strict liability. 

Therefore it would be open to the appellant to exculpate itself from liability by 
showing on" a balance of probabilities ‘that it had used all reasonable. care in the 
circumstances. 

_ _

- 

There was some evidence before the leamed trial judge in this case of the care 
or due diligence taken by the appellant in the circumstances. And there is some 
indication that the learned trial judge may have weighed that evidence. And while it 
is to be presumed that a trial judge is alive to. the law, unless the contrary can be

A 

shown, it cannot be said, in my respectful opinion, that the learned trial judge was 0 properly charged on the law in this case as stated in the Sault Ste. Marie case.
" 

In my respectfulopinion, the learnedtrial judge considered responsibility on the 
basis of ‘absolute liability - which is the third category of offences set out by Mr. 
Justice Dickson and in that case it is concluded that the act of dumping having been 
done by the appellant and the polluting of Michel Creek having originated from the 
dump, the appellant was l_iable and no defence was open to it. 

However, in my opinion, for the reasons given by Mr. Justice Dickson, as I have 
mentioned above, this offence falls into the second category of offences mentioned by 
him. 

Ordinarily in such circumstances the proper course to follow would be for this 
Court to order a new trial. However, in view of my finding on the second ground of 
appeal above and ‘because in my View there is, some evidence already before the Court

, 

upon which this Court may make a finding of. fact relative to this ground of appeal, I 
deem it proper and just not to order a new trial. — 

I would find on the evidence that the appellant had taken all reasonable care that 
in the circumstances could have been taken.- The appellant has installed va_rious 
overflow pipes over the dump, constructed ditches and some ponds. It had expended 
some $l+00,000.00 on this work to prevent thepolluting of local streams. For over a 
year prior to the polluting event, it ‘had sought approval from government departments 
of itsvplans for complete pollution control. The evidence indicates that approval of 
these plans was held up by the very department that commenced these proceedings. 
Henderson, the Inspector of Mines, testified that the efforts of the appellant were 

undertaken by the appellant. Another inspector of mines, Mr. Lewis, also testified . adequate. His department was also satisfied with the program laid down to be 

‘that he was of the opinion that the appellant's proposals was the ideal solution to the 
problem of any pollution. Short of ceasing operations, he stated that he had doubts
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that the appellant could have taken other measures to prevent the polluting that took . 

place. 

Mr. Aiello testified as to the steps taken by the appellant to install ditches and 
settling ponds. Particularly he related the delays and difficulties with government 
departments on their plans. ’ 

The appellant had all necessary approvals to carry on their business and had for 
sometime been carrying on their business. But it didn't have approval for the pollution 
control system proposed. This was not forthcoming until August 1976, after the big 
rains and the pollution occurred, _ 

Up to that time there was no evidence of any polluting of Michel Creek. 

As Mr. Lewis said, short of shutting down operations entirely, what else. could 
the appellant have done? 

In my respectful opinion, the appellant took all reasonable care in the circum- 
stances and in these circumstances two things must be noted, namely, that the delays 
created by the government and that there were unusual rains both of which could not 
have been reasonably anticipated. or foreseen by the appellant. 

For these reasons I would allow the appeal on this ground also. The appeal is 
allowed and the conviction is quashed. There will be an order that the fine be returned 
to the appellant.

'

~

~
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RAYONIER CANADA umrnso v. THE QUEEN
_ 

British Columbia County Court, Millward Co. Ct. 1., Nanaimo, B.C., October 13, 1973 

Evidence 4 Admissions — Corporation alleged to have deposited deleterious 
substance in water frequented by fish - Crown introduced admissions made by 
accused's employees — Existence of agency relationship only asserted bythird parties - Evidence inadmissible as ‘hearsay —— Failure to prove agency relationship - 
Admissions not admissible as against corporate accused. . 

Environmental Law - Water Pollution - Deposit of deleterious‘ substance in 
water frequented by fish - Oil Spill -- Crown identifying substance in water only as 
"hydrocarbon" — Crown's expert testifying that not all hydrocarbons are deleterious — 
Failure by Crown to prove deposit -- ‘Accused entitled to acquittal —- Fisheries Act, 
R.S.C. 1970, c. F--14, s. 33(2). 

The Corporation appealed from a conviction on a charge of depositing oil in 
water frequented by fish, contrary to s. 33(2) of the Fisheries Act. Fishery Officers 
sampled an oil slick in water adjacent to the accused's premises, but the analysis 
introduced showed only that "hydrocarbon" was present in the samples. They also 
recorded admissions inculpatory to the accused made by two of its employees. At the 
time of the alleged offence, soil in the ‘accused's property in an excavation surrounding 
part of its fuel system was saturated with "Bunker C." ’ 

.

' 

Held, the appeal _sh_ould be allowed. The. admissions made by the employees 
should not have been received in evidence, because the Crown's only proof’ of an 
agency relationship was inadmissible hearsay given by the Fishery Officers, In the 
absence of the admissions, the Crown had failed to discharge the onus to show that the 
oil was deposited by the company, and that the oil in the water was the same 
substance as that found on the accused's premises_. Moreover, the Crown's expert 
witness —testified that not all hydrocarbons are deleterious substances. 

A Confederation Life Association of Canada v. O'Donnell (1886), 13 S.C.R. 21,8; 
Jarvis v. London Street Railway Co, (1919), 48 D.L._R. 61; R-. v. Strand Electric Ltd., 
[1969] lO.R. 190;ref'd to.

’ 

E.C. Chiasson, for the Accused, Appellant. 
E.M. Reid, for the Crown, Respondent. 

Mi.|1ward,.J.:—The Appellant operates a pulp mill. at Port Alice, British Columbia, 
and was convicted on the following count: 

On or about the 21st day of July, A.D. 1977 at Port Alice, British 
Columbia, did unlawfully deposit a deleterious‘ sibstance, to wit oil, in 
water frequented by fish, to wit the Neroutsos Inlet, Province of British 
Columbia. .

, 

Fisheries Officers testified seeing "what appeared to be an oil slick" on the 
waters of Neroutsos Inlet, near the Appellant's plant, and caused samples of the 
substance to be taken. The Officers told of seeing certain excavation work involving
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two pipelines some five hundred feet inland from the dock area, where a substance 
which appeared to be the same product as that in the water near the dock was seen to 
saturate the soil. They saw the two pipes in the excavation and observed that the soil 
surrounding the area was saturated with a black fluid. They assumed the fluid was a 
petroleum product and described it as a heavy black viscous liquid. On the waters of 
the inlet itself they saw what appeared to be globules of bunker oil. The samples 
taken by the Fisheries Officers were analyzed and found to cont_ain "hydrocarbon". 

, 
Expert evidence was given to the effect that hydrocarbons can be harmful to 

fish; that the effects oft"Bunker C" on fish vary from toxic to relatively innocuous; 
and that not all hydrocarbons are de‘leterious’or harmful to fish. 

The Crown relied on certain admissions made by two employees of the Appellant 
to the Fisheries Officers, who testified that the employees represented themselves to 
be the technical Superintendent of the. mill complex and the Environmental Liaison 
man, respectively. The le_arned trial Judge referred to admissions made by the 
Appellant's employees to the Fisheries Officers in concluding that the substance in 
question was Bunker C oil and that it had escaped into the waters in question as a 
result of a leak from the Appellant's oil line. 

The Appellant says that the evidence concerning the admissions made by the 
Appellant's employees is inadmissible. Cross on Evidence (3rd) at p. 441 says that 
statements made by an agent within the scope of his authority to third persons during 
the continuance of the agency, may be received as admissions against his principal in 
litigation ‘to which the latter is a party, but that so far as the reception of admission is 
concerned’ the scope of authority is a strictly limited conception. ‘The admission must 
have been made by the agent as part of a conversation or other communication which 
he was author-ized to have with a third party. Further, the existence of the agency 
must be proved before the agent's admissions can be received against the principal. 
The alleged agent's own statement of this fact would be inadmissible hearsay. Here, 
the only proof of the agency of the two employees consists of representations made by 
the employees themselves to the Crown's representatives. 

In Confederation Life Association. of Canada v. O'Donnell (18486), 13 S.C.R. 218, 
Gwynne, 3. held at p. 230: 

The declarations or acknowledgements of an agent are never admitted as 
evidence against hisprincipal unless they are part of the res gestae and 
they become admissible, not as admissions, but solely on the ground that 
they are part of a transaction then being conducted by the agent for his 
principal. . 

Again, in Jarvis ‘v. London Street Railway Co. (1.919), 48 D.L.R. p. 61, at 64, 
Middleton, J. said: ' 

Upon the argument and objection of the ruling of the trial Judge excluding 
evidence as to statements made by the conductor immediately after the 
accident was dealt with -‘--. It was said that immediately after the 
plaintiff had fallen the conductor alighted and helped him to his feet. and 
‘that then a conversation took‘ place where the conductor said: "It was my 
fault, -I shoald not have opened the door, but I thought the car had

~

~
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stopped." The conductor was clearly not a person whose statement would 
bind the Company; he was not the agent of 

_ 

the Company for the purpose of 
making any admissions. His statement if it be admissible in evidence at all 
should only be received upon the ground that it formed part of the res 
gestae.

. 

In R. v. Strand Electric Ltd., 1969 1 O.R. 190, Laskin, J.A. (as he then was) in 
a dissenting judgment recognized two principles" for the admissibility of an agent's 
admissions against his employer. There must exist proof of the agency and the 
admission of the agent to a third party must h_ave been made within the scope of his 
authority during the subsistence of the agency.» A third party cannot testify that the 
agent himself asserted the existence of an agency relationship because that would be 
hearsay, and accordingly the agency must be established by means other than by out of 
Court statements of the alleged agent himself. 

Accordingly, the evidence of statements made by the Appellant's employees to- 
the'Fisheries Officers was not properly admissible, and with respect, should not have 
been considered by the learned trial ‘judge. The only other evidence as to the nature of 
the substance in question was given by the Fisheries Officers who said that it was a 
heavy black viscous liquid and they assumed it to be a petroleum product, and that the 
sample was analyzed to contain hydrocarbon. The Appellant says that the Respondent 
(Crown) has failed to establish that the material in question, that is the black viscous . 

liquid containing hydrocarbon, was a deleterious substance. On that issue there was 
evidence to the effect that while hydrocarbons can be harmful to fish, the hydrocarbon 
contained in "Bunker C" if indeed the ‘substance in question was Bunker C, can vary in 
its effect on fish from toxic to relatively innocuous. The Crown's witness testified 
that not all hydrocarbons are deleterious or harmful to fish. An_ expert witness called 
by the Crown was asked: '* 

Q. Well, is it not fair to say that if you as an expert were simply told 
that a particular compound or material contained hydrocarbons, told 
nothing more about it, I take it you would agree with me that you 
couldn't say one way or another whether that particular substance 
was harmful to fish. 

— A. No, I could not. Not without being more specific as to which 
hydrocarbon. 

The Appellant further argues that there was not sufficient evidence to indicate how the substance in quest-ion was deposited by the Appellant in the ocean. The 
learned trial Judge found that in all of the circumstances it was an irresistible 
inference that the substance in question came from the Appellant's plant. With 
respect, following the exclusion of the admissions of the Appellant's agents, and in the 
absence of evidence identifying the substance in question, as the same as that found on 
the Appellant's premises, while the _inference may be a reasonable one, it is not 
irresistible and the Crown has not di_scha_rged the onus on it to show that the substance 
in question, deleterious or otherwise was deposited by the Appellant. 

The Appeal is allowed and the conviction set aside.
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REGINA v. cnesrnaoox FOREST Lrn.
r 

Supreme Court of British Columbia, Toy, J., Cranbrook, B.C., November 20, 1978 

Information — Sufficiency — Deposit of logging debris in water frequented by 
fish - Charges alleging only that offences occurred within a four month period in 
creek and tributary thereof — Trial Judge quashing charges after accepting as fact 
defence counsel’-s statement that creek was twenty-five miles long and had. one 

' hundred different tributaries - On Appeal, information held to be sufficient and val-id - Fisher-ies Act, R.S.C. 1970, c. F-14, s. 33(3); Criminal Code, s. 510, 512 and 729. 

The accused was charged with depositing or knowingly permitting the deposit of 
logging debris in water frequented by fish. After plea, but prior to the calling of 
evidence, defence counsel moved for a dismissal of the charges on the grounds of 

’ vagueness or uncertainty of the time and place of the alleged offences. The trial 
judge accepted as fact defence counsel's statement that the creek to which count one 
applied was twenty-five miles long, and the tributary to which count two related was 
potentially one of a hundred different tributaries. Accordingly, the charges were 
quashed on the grounds that they were defective in form and substance andfailed to 
meet the requirements of s. 510 of the Criminal Code. The Crown appealed byway of 
stated case.

' 

, 

Held, the appeal should be allowed and the case remitted to the Provincial Court 
Judge for continuat-ion of the trial. .If details as to theplace of the offences were 
lacking and were necessary in order to ensure a fair trial-, then itis was open for the 

- accused to ask Crown counsel for further details. As to the vagueness or uncertainty 
of time, the information could not be quashed on this ground as the Crown was alleging 
that a certain course of conduct over the four month period constituted the offence. 

Brodie v. The King [1936] , 65 C.-C_2.C. 289; Regina v. Toronto Magistrates, ex_ 
p_a_rte Bassett, [1967] ,1 C’-.C.C. 251; R. v. Nadin (1971), 14 C.R.N.S. 201, R. v. 
Kininger and Voszler (1972), 18 C.R.N.S. 120; refd to. -

- 

R.W. Cairns, counsel for the Attorney-General of British Columbia, Appellant. 
M.E. Moran, Q.C., counsel for the Respondent. 

Toy, 3.:-This is an appeal by way of stated case from the quashing‘ of ‘two 
charges preferred under Section 33(3) of the Fisheries Act R.S.C. 1.970 c.F-1.4 after 
plea "but before the merits of the charges were heard by a learned Provincial Court 
Judge. The stated case is in these words: 

'

V 

STATED CASE 
1. CRESTBROOK FOREST INDUSTRIES LTD., the Respondent herein, 

was charged that it:

~

~ 

Count 1 - between the first day of July, A.D. 1976 and the seventh. 
day of October, A.D. 1-976, near Kimberley, in the ~ Province of British Columbia, being engaged, in logging’ 
operations, did put, or knowingly permit to be put, slash,
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stumps or other debris into water frequented by fish, to 
wit: Meachen Creek,icontrary to the form of Statute in 
such case made and provided, and 

Count 2 - between the first day of July, A.D. 1976, and the seventh 
day of October A.D. 1976, near Kimberley, in the 
Province of British Columbia, being engaged in logging 
operations, did put, or knowingly permit to be put, slash, 
stumps or other debris into water frequented by fish, to 
wit: a tributary stream of Meachen Creek, contrary to the 
form of Statute in such case made and provided. 

2. This matter was set for trial on February 27th, A.D. 1978, and the 
accused appeared through Counsel, M.E. Moran, Q.C. and the Crown 
was represented by D. N iedermayer, Esq. 

3. After plea, but prior to the calling of any evidence the defence made 
an application to quash both counts of the Information. 

4. Defence counsel stated that Meachen Creek was approximately 
twenty-five miles long and had approximately one hundred tributaries 
and this statement was not commented on by Crown Counsel. “ _ 5. I quashed both counts of the Information on the grounds thatgthey 

. 
- were defective in form and substance and did not meet with the 

requirements of Section 510 of the Criminal Code. 

6. The Crown being dissatisfied with my determination in the quashing 
of both counts of the Information, duly applied to me in writing on 
the 7th day of April, A.D. 1978, to State and Sign a Case for the 
opinion of the Supreme Court of British Columbia, seting forth the 
grounds upon which same was questioned. 

THEREFORE in compliance with that Application, I have hereby in 
the above enumerated paragraphs set forth the facts of the said case 
and do herebelow state the grounds upon which the proceedings are 
questioned: 

a) _Did ‘I err in 
’ 

law in finding that the two counts in the 
Information were defective in form and substance and did not 
meet the requirements as set out in Sect-ion 510 of the Criminal 
Code? 

b) Did I err in law in accepting as a fact that Meachen Creek was 
approximately twenty-five miles long and had approximately 
one hundred tributaries, in the absence of any evidence to 
establish this fact? 

conviction provisions of the Criminal Code of Canada i.e. Part XXIV. However, by O The offences charged are ones that are to be tried pursuant to the summary 

virtue. of Section 729(1), Sections 510 and 512 are made applicable to summary



zoo , FISHERIES POLLUTION REPORTS 

conviction proceedings as well. I do not propose to reproduce herein the words of the 
various subsections but in connection with this appeal I have considered as being 
applicable to this appeal, Section 510(1), Sections 510(2) (b) and (c), Section 510(3), 
Sections 5.l2(f) and (g), and Section 729(2). 

Section 33(3) of the Fisheries Act reads as follows: 

3. No person engaging in logging, lumbering, land clearing or other- 
operations, shall put or knowingly permit to be put, any slash, stumps or 
other debris into any water frequented by fish or that flows into such 
water, or on the ice over either such water, or at a place from which it is 
likely to be carried into either such water. 

The thrust of Crown Counsel's argument on this appeal is that: 

The wording of the two counts are: 

l) in the words of the. statute or section creating the offences and 

2) that the actions of_ the charged company are set out giving the 
accused company notice of the two transactions it ‘is charged with. 

The Crown further submitted to me it was difficult to know where the 
debris went into Meachen Creek and this was an ongoing‘ operation and not 
just an isolated transaction. »

' 

The argument of Counsel for Crestbrook was: 

1) That the charges were insufficient" or invalid and he extensively 
analysed Brodie v. The King (1936), 65 C.C.C. 289. - 

2) That Meachen Creek is 25 miles long and has 100. tributaries. 

3) That one cannot tell when the Offences were alleged to have occurred 
over a four month period. 

4) ‘That according to Brodie v. The King the Court cannot order an 
insufficient information to be particularized or amended to make it 
sufficient or valid. ‘

V 

5) That the information failed to specify the mode of commit-t-ing these 
offences. V 

Dealing with Mr. Moran's 5th point first, I am satisfied that the provisions of 
Section 5l2(f) are determinative against him. 

With respect to the forceful argument presented on the applicability of Brodie v. 
The King, I confess to great doubts that that case is of any help at. all. I do not 
entertain any difficulty having. read Sections 33(3) of the Fisheries Act and the two 
counts involved in concluding that the transactions charged are the act or‘ acts of 
putting or permitting to be put debris, into Meachen Creek and one of its tributaries.

~

~

~
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Iview the problem in the light of Section 510(3) - Has the charged company been 
given sufficient detail of_ the circumstances...with respect to the act or omm..ssio’n...- 
and to identify the transaction referred to? In substance, Crestbrook complains that 
the vagueness and uncertainty of the time and the location where the alleged offences 
took place renders both counts insufficient or invalid. 

The cases cited by Counsel and many more that I have researched on the 
sufficiency of counts or indictments are cases after a trial on the merits, or after a 
preliminary hearing where Counsel had some opportunity to discuss the factual issues 
which gave rise to the charges. Here the charges are ones that must be proceeded 
with under the summary conviction provisions of the Criminal Code and in the case at 
bar - according to the stated case the only facts di_scussed before the learned 
Provincial Court Judge were the disclosure by Mr. Moran that Meachen Creek was 
approximately 25 miles long and that it had approximately I00 tributaries. In my 
opinion, the common sense view adopted by the learned Provincial Court Judge was 
right and he was-entitled to rely on Counsel's uncontradicted assertions concerning 
material facts-. 

Although I appreciate I must come to an overall conclusion as to whether these 
two counts are valid, I propose to examine the uncertainty or vagueness of time and 
place separately. - 

VAGUENESS OR UNCERTAINTY OF PLACE 
Crestbrook's contention is that it does not know and cannot ascertain from the 

information where over a 25 mile distance it was alleged to have put slash, stumps or ‘ 

other debris in Meachen Creek, and into which one of some 100 tributaries it allegedly 
put slash, stumps or other debris. The vagueness or uncertainty. of place has recently 
been considered by both the Ontario and British Columbia Court of Appeal. The first 
in point of time was Regina v. Toronto Magistrates, Ex Parte Bassett, [l967]l C.C.C. 
251, but that case may be distinguishable on several bases. The second is Regina v. 
Nadin (I971) 14 C.R.N.S. 201. The majority judgment is that of Branca, J.A. and 
Nemetz, J.A., as he then was, concurring though there is a forceful dissenting 
judgment of Robertson, J.A. In that case, the accused before plea on a "impaired" 
charge moved to strike out the charge on the same grounds as are being argued here. 
In that. case, the driving was alleged to have occurred at Trail, British Columbia - 
without‘ further particularization. The motion to quash was not acceded to by the 
learned Provincial Court Judge, but was given effect to on an appeal by way of stated 
case, but in the Court of Appeal the majority held that the charge was neither invalid 
nor void. Mr. Justice Branca said at p. 20¢: 

The lack of details as to time and place should not, in my opinion, render 
the charge either insufficient or void. In my judgment, assuming that the 
time and place were not adequately particularized, as alleged, and that 
further detail was required in order to ensure a fair trial, then it was quite 
open to the accused to ask for added detail which no doubt would have been 
supplied by Crown Counsel, to the accused in the Court below. 

I am in respectful agreement with the foregoing reasons and propose to follow 
them with respect to the lack of particularity of place or" location.
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V5GP5NE55.°«13 UNCERTNNTY 91?" __T’M_E 
In co_ming to the conclusion that I do, I do not specifically rely on the judgment 

of the majority in the British Columbia Court of Appeal in Nadin as there the time 
specified was only one day i.e. the 12th of February, 1970. Here the period of time 
alleged is almost four months during which the commission of alleged offences 
ocjcuirred. ~ 

The reasons for specifying such a long period of time in my view admits for two 
possible explanations: - — «

‘ 

a) The Crown does not know and cannot tell with greater precision when the 
offences occurred or 

' b) That the Crown in alleging a series of occurrances extending over a period 
of time as constituting the two offences. 

Crown Counsel in his reply in the hearing before me asserted that this was an 
ongoing operation and not just a one piece or one stump type of transaction. 

' The operative words of Section 510(1) and (3) are: 

510(1) Each count in an indictment shall in general apply to a single 
otcooiono"

I 

(3) ..-.and to identify the transaction referred to..... 

There are many examples of multiple acts constituting one transaction suchas a 
single rape charge where the female person is ravaged several times and sometimes by 
several persons. There are cases where thefts and frauds have been charged stretching 
over many months - where there has been a continuing scheme or plan. Authority for

~

~ 
that position can be found in a judgment of the Alberta Supreme Court Appellate. 
Division delivered by Chief Justice Smith in Regina. v. Kininger and Voszler (1972), 18 
C.R.N.S. 120 where many other authorities were reviewed. 

Considering the section creating the offence and the two charges here, I can 
readily appreciate that 1,2, 3 or more pieces’-of slash or stumps allowed to be put in» 
water frequented to fish may not be sufficient to constitute an offence. However, 
evidence of a course of conduct continued over a period of time may very well be an 

. offence. 

Considering as I must the combined effect of vagueness or uncertainty_of both 
time and place I am of the opinion that the two counts are sufficient and valid 
charges. Under the circumstances I answer the two questions posed as follows: 

a) Did I err in law in finding that the two counts in the 
Information were defective in form and substance and did 
not meet the requirements as set out in Section 510 of the 
Crimirial Code? , 

YES ~
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V 

b) Did I err in law in accepting as a fact that Meachen Creek was 
approximately twenty-five‘ miles long and had approximately. one 
hundred tributaries, in the absence of any evidence to establish this 
fact?" NO 

There will accordingly be an order reversing the quashing of the information and 
the case will be remitted to the lea_rn_ed Provincial Court Judge with this opinion and a 
direction that he continue with the hearing of the trial according to law.
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NORTHWEST FALLING CONTRACTORS LTD. v. THE QUEEN 

British Columbia Sipreme Court, Toy, J., Vancouver, B.C., December 7, 1978 

Constitutional law — Attorney-General of Canada prosecuting pollution offences 
under federal fisheries legislation —- Offences not truly criminal in nature but still 
validy prosecuted —— Fisheries Act, R.S.C. 1970, c. F-14, s. 33(2); British North 
America Act, 1867, ss. 92(14), 91(21). . 

Constitutional law - Fisheries -'- Federal ‘legislation prohibiting deposit of 
deleterious substance in water frequented by fish -— Valid exercise of federal head of 
power - Intro vires - Fisheries Act, R.S.C. 1970, c. F-14, s. 33(2); British North 
America Act, 1867, s. 9l(.12). 

Information -_- Accused jointly charged with another corporation — Accused 
applying for prohibition on grounds that the information failed to disclose the charge it 
had to meet — Accused able to bring motion to quash or application to sever in 
Provincial Court - Application denied. 

The accused and another corporation were jointly charged in three counts with 
depositing and permitting the deposit of a deleterious substance in water .frequented_ 
by fish and with permitting the deposit of a deleterious substance in a place where it 
may enter such water. The company applied for an order to prohibit the Provincial 
Court Judge from hearing the trial on three grounds: first, that the Provincial Court 
proceedings were a nullity _as the initiation and prosecution of such offences fell within 
exclusive provincial jurisdiction; second; that s. 33(2) of the Fisheries Act was ultra 
vires; and, ‘third, that the accused was unable to know the charge that it had to meet.

~

~ 
Held, the application should be dismissed on all three grounds. First, the. 

Fisheries Act created offences which although not truly criminal in nature could 
nonetheless validly be prosecuted by the Attorney-General of Canada. Second, the 
subsection in question was valid legislation under s_. 9l(l2) of the British North 
Amercia Act, 1867, having as its objective the regulation, preservation and protection 
of fisheries, fishing’ and fish. Third, the objections and complaints of the accused in 
claiming that it was entitled to know the charges it had to meet were properly within» 
the jurisdiction of the Provincial Court, Judge and could be dealt with accordingly by a 
motion to quash or application to sever before or at the time when plea was taken. 

R; v. Hauser and Attorney-General of Alberta, [1977] 6 W.W.R. 501; Miller v. 
The Queen (1975), 30 C.R.N.S. 372; The Queendv. Robertson (1882), 6 S.C.R. 52; 
Attorney-General of Canada v. Attorney-General for Ontario, [1898] A.C. 700; Re 
Fisheries Act, 1914, [1930] l D.L.R. 1.94; R. v. Somerville Cannery Co. Ltd. (1927) #9 
C.C.C. 65; Mark Fishing Co. Ltd. v. United Fishermen and Allied Workers Union 
(1972), 2ll».D.L.R. (3d) 585‘; R. v. Dan Fowler, [1979] l W.W.R. 285; refd to. 

H .J. Wruck, for the Crown-, Respondent 
Graham Wright, for the Accused, Petitioner. ~
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Toy, J. (In Chambers):-This is an application by Northwest Falling Contractors 
Ltd. for an order of prohibition directed to a Provincial Court Judge seeking to 
prohibit him from hearing a trial of an information containing s'ome,three counts 
alleging offences under Section 33 (2) of the Fisheries Act-, Statutes of Canada 1970, 
c.,F.-ll}. The information I have to concern myself with was sworn by a Mr. Raphael 
Scheck, a Fisheries Officer, on the 13th day of June, 1978. 

The petitioner alleges that Section 33 (2) of the Fisheries Actis, ultra vires. the
A 

Parliament of Canada and that the Attomey-General of Canada on his servants or 
agents lack the authority to initiate proceedings or conduct the proceedings, and, 
accordingly, served on the Attorney-General of British Columbia a notice pursuant to 
the Constitutional Questions Determination Act R.S.B.C,. (1960 cf. 72). However, 
counsel for the Attorney-General. of British Columbia has seen fit not to be 
represented or attend at the hearing. 

Counsel for the petitioner made three forceful submissions to me: 

(1) that the initiation and prosecution of offences_ under the Federal Fisheries 
Act fall within Section 92 (114) of the British North. America. Act - the 
administration of justice of the province and accordingly the proceedings 
before the learned Provincial Court Judge are a nullity. 

(2) That Section 33, sub-section 2 of the Fisheries Act is, ultra vires, the 
Parliament of Canada. V 

(3) that the petitioning accused company is entitled to know the charge is has 
to meet. - 

(1) THAT THE. INITIAIION AND PROSECUTION OF OFFENCES UNDER THE 
FEDERAL "FISHERIES ACT" FALL WITHIN SECTION 92 U45 OF THE "BRITISH 
NORTH AMERICA _ACT" - THE ADTWN ISTRATION OF JU§llCE— IN THE 
PROVINCE AND, ACCO I , OC ‘ 

; O 
LEARNED PROVINCTAL COURT JUDGE ARE A NULLITY 

Petitioner's counsel argues that Regina v. Hauser and Attorney-General of 
Alberta, 1977 6 W.W.R-. 501 is determinative of this issue in his favour. I do not 
so interpret that case, as only Mr. Justice Morrow's judgment, who wrote 
independent reasons for the majority, could be so interpreted. Chief Justice 
McGi-llivray, whose reasons were concurred in by Mr. Justice Lieberman, 
recognized that there was a dfistinction in his view between Acts of the 
Parliament of Canada that were criminal law ‘and other statutes that provided 
penal provision not being matters of criminal law. At page 514, Chief Justice 
McGillivray said in part:

’ 

There are many Acts of the Parliament of Canada which as part of the 
enforcement of such Acts have sanctions for the violation of the Act. 
There are the "Customs Act", the ”E.rcise Act", the ”Income Tax Act", the 
"Migratory Birds Convention Act", and the "Bankruptcy Act", to mention a 

. few; and, indeed most federal statutes have penal provisions in them. It 
V 
does not follow that, because punishment for the failure to comply with- 
such enactments is declared, the Parliament of Canada is dealing with
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criminal law any more than it can be said that a province is dealing with 
criminal law when, as a matter of highway traffic regulations, it imposes a 
prohibitation against driving after‘ a conviction for impaired driving, when 
at the same time the government of Canada has, as a matter of criminal- 
law, legislated so as to permit a suspension of the right to drive to be 
imposed as part of the penalty (Ross v. Registrar of Motor Vehicles, 1975 
1 S.C.R. 5). , 

What we are dealing with here-, however, is the "Narcotic Control Act". 
While the penalty imposed for duck-‘hunting without a licence issued under 
an enactment of the Parliament of Canada could harcfly be regarded as a 
crime any more than in the provincial domain illegal parking could be so 
regarded, I am nevertheless of the view that there can be no doubt the 
"Narcotic Control Act" is clearly the subject of criminal law, and viola- 
tions of that Act are indeed crimes. '

' 

In Miller v. The Queen (1975), 30 C.R.N.S. 372, Mr. Justice Lajoie, whose 
reasons were concurred in by Rinfret, J.A. and Brossard, .‘l.A., concluded, inter 
alia, that the At-torney-General for Canada had the right to initiate and 
prosecute cha'rg'e,s under the Bankruptcy Act of Canada, which was legislation 
passed pursuant to Section 9.1 (21) of the British North America Act. It is, 
accordingly, my view that prosecutions under the Fisheries Act R.S.C. 1970, 
c. F-14 and Amending Acts not being criminal in nature fall in the category of 
Acts of Parliament that the Attorney-General for Canada can initiate and 
instruct counsel to conduct such prosecutions. 

THAT SECTION 33 SUB-SECTION 2 OF THE EISHERIES ,ACT 15.; .U,LT_RA 
H PAR,LI.A.M.EN.I or-t_c.ANA13A.

, 

The three counts in the information charging the petitioning company were 
laid pursuant to Section 33(2) of the Fisheries Act which can be found in the 
Revised Statutes of Canada (lst Supp.) 1970, c. 17 which reads in these words: 

(2) Subject to subsection (4), no person shall deposit or permit the deposit 
of a deleterious substance of any type in water frequented by fish or in any 
place under any conditions where such deleterious substance or any other 
deleterious substance that results from the deposit of such deleterious 
substance may enter any such water. 

The Parliament of Canada has passed various fisheries statutes and such 
legislation falls within Section 91 (12) of the British North America Act, the 
legislative head being described as "Seacoast and Inland Fisheries"; Petitioner's 
counsel submitted that this was essentially environmental or pollution legislation 
and fell under the exclusive provincial authority pursuant to Section 92 (5), the 
management and sale of the public lands belonging to the provinces and of the 
timber and wood thereon, or Section 92 (13), property and’ civil rights in the 
provinces. 

‘During the course of argument I was referred to the following authorities, 
which I have reviewed and considered, namely, The Queen v. Robertson (1882), 6 

' 

S.C.R. 52, Attorney-General of Canada v. Attorney-General for the Province of

~

~

~
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Ontario, Quebec and Nova Scotia, [1898] A.Cv. 700; Re "Fisheries Act", 1914, 
(193011 D.I..R. 1.91%, Rex v. Somerville Cannery Co. Ltd._ (1927), 49 C.C.C. 65, 
Mark Fishing Co. Ltd. v. United Fisherman Allied Workers Union (1972), 
24 D._L.R. (3d) 585, and a recent as.yet unreported judgment of the British 
Columbia Court of Appeal, Regina v. Dan Fowler, Court of Appeal No. 770605, 
reasons pronounced October 16, 1978. From those cases I conclude that 
legislation that has as its objective the regulation, preservation, or protection of 
fisheries, fishing and fish is validly enacted federa_l legislation. 

An exam_inat--ion of Section 33 (2) quoted above satifies me that that section 
clearly has as its objective the protection and preservation of fish. It may very 
well be as the petitioner's counsel argued, prosecutions under Section 33 (2) may 
inhibit or interfere with the logging or mining in'dujstrie_s in this Province, and 
that there may be validly enacted environmental or pollution legislation passed 
by the Provincial Legislature. I was not directed in arguments specifically to 
any such legislation, however, it seems to me that the words of Lord Tomlin, Re 
Fisheries Act, 1914, 1930 l D.L.R. 194 at 196 are apt where he said: 

Questions of conflict between, the jurisdiction of the Parliament of the 
Dominion and Provincial jurisdiction have frequently come before their 
lord-ships’ Board, and as the result of the decisions of the Board, the 
following propositions may be. stated: 
(1) the legislation of the Parliament of Dominion, so long as it strictly 

relates to subjects of legislation expressly enumerated in s. 91, is of 
paramount authority, even though it trenches upon matters assigned 
to the Provincial Legislature by a s. 92: see Tennant v. Union Bank 
of Canada 1894 A.-C. 31. V. 

It is, accordingly, my conclusion that Section 33(2) is valid federal 
legislat-ion. 

THAT THE PETITIONING ACCUSED COMPANY IS ENTITLED TO KNOW THE 
CHARGE IT HAS TO MEET 

Petitioner's = counsel submitted that the petitioner could not be charged as 
both a principal and an agent; that some of -the counts involved a strict liability 
and others required rnens rea; and that they were charges unknown to the law‘. 

The three counts in the information sworn t_he 13th day of June, 1978 to which the petitioner, Northwest Falling Contractors Ltd. will be asked to plead 
are in the following words: 

The informant says that he has reasonable and probable grounds to believe 
and does believe that Northwest Falling Contractors Ltd., and Gulf Oil 
Canada Limited, on or about the 4th day of April, 1978, A.D. in the County 
of Vancouver in the Province of British Columbia, did unlawfully deposit a 
deleterious substance into water frequented by fish, to wit: Cooper Reach, 
Head of Loughborough Inlet.
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CONTRARY TO THE FORM OF STATUTE IN SUCH CASE MADE AND PROVIDED .

~ 

COUNT 2: The informant says that he has reasonable and probable grounds 
to Eelieve and does believe that Northwest Falling Contractors Ltd., and 
Gulf Oil Canada Limited on or about the ll-th day of April, 1978, A.D. in the 
County of Vancouver, in the Province of British Columbia, did unlawfully 
permit the deposit of a deleterious substance into water frequented by fish 
to wit: Cooper Reach, Head of Loughborough Inlet. 

CONTRARY TO THE FORM OF STATUTE IN SUCH CASE ll:/lA,DE. AND 
PROVIDED 
COUNT 3: The informant says that he has reasonable and probable grounds 
to Eelieve and does believe that Northwest Falling Contractors Ltd., and 
Gulf Oil Canada Limited on or about the 4th day of April, 1978, A.D. in the 
Countyof Vancouver, in the Province of British Columbia, did unlawfully 
permit the deposit of a deleterious substance in a place under conditions 
where such deleterious substance or any other deleterious substance that 
results from the deposit of such deleterious substance may enter water 
frequented by fish to wit: Cooper Reach, Head of Loughborough Inlet. 

CONTRARY TO THE FORM OF STATUTE IN SUCH CASE MADE AND‘ 
PROVIDED “ It seems to me that whatever objections or complaints that the petitioner has to

' 

any one or more of those th_ree counts are matters that can properly be dealt with by . 

motion to quash or an application to sever at or before t-he time when the petitioner is 
asked to plead to the charges. At this stage of the proceedings,,in my view, such 
:matters fall exclusively within the jurisdiction of the learned Provincial Court Judge, 
and they are not matters or arguments that I should accede to on an application for 
prohibition. 

Under the circumstance I d_ism,is's the petitioner's application on all three grounds 
advanced. 

Notes: 1. An appeal to the British Columbia Court of Appeal was then taken 
V and was dismissed unanimously by judgment dated May 22, 1979. No 
written reasons were given. 

2. The judgment of the Supreme. Court of Canada is at page 296.

~
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REGINA V. CANADIAN PACIFIC TRANSPORT COMPANY LIMITED AND 
CANADIAN PACIFIC LIMITED 

British Columbia Court, G.H. Johnson J., Vancouver, B.C., January 10, 1979 

Environmental law —- Water pollution - Sentence — Oil Spill +- Depositing or- 

permitting the deposit of deleterious substanceoin water frequented by fish - Twelve 
thousand dollar fine - Fisheries Act, R.S.C. 1970, c. F-.14, ss. 33(3), §3(5)~. 

'l'he accused plead guilty to a charge of depositing or permitting the deposit of a 
deleterious substance in water frequented by fish after its employees caused the 
release of three hundred. and fifty to four hundred gallons of oil into a harbour 
adjacent to its operations.

1 

Held, the company was fined twelve thousand dollars. The accused could not 
have brought itself within the defence of all due diligence as the event in question 
could have been foreseen and prevented. Moreover, the company could have avoided 
the spill if it had applied the recommendations of Environment Canada in its pollution 
control. program. - 

Canada Tungsten*Mining Corporation Ltd. v. The Queen, unreported, N.W.‘l'.S.C., 
March 5, 1976; refd to. ' 

W.H. Heinrich, for the Crown. 
P.L. Maughan, for the Accused. 

Johnson, J:-‘Now in the case of Regina v. Canadian Pacific Limited the accused 
corporation was charged that at the City of Vancouver, Province of British Columbia, 
on or about the 17th day of May, AD. 1978, did unlawfully deposit or permit the 
deposit of a deleterious substance, to wit oil, into the water frequented by fish 
contrary to Section 33(2) of the Fisheries Act, revised Statutes of Canada 1970, C.F- « 

14 and C. 17 (1st Supplement). Now the corporation through its agent and house 
counsel plead guilty to this charge. The facts and circumstances surrounding the 
charge are as follows: On May 17th, 1978, at 1400 hours Environmental Protection 
Service received a call that there was an oil spill in False Creek. Officers arrived 
there at M30 ‘hours from the Protection Service and began action to try and stop it. 
The source was an effluent or discharge coming from the Canadian Pacific Limited 
properties line, traced and followed to two oil separators located on Canadian Pacific 
Railway Line properties on False Creek. Officers stopped the oil discharge by 1500 
hours. Canadian Pacific staff were pumping oil from an old separator into a new 
separator and this was being done without emptying the oil from the new separator 
resulting in an overflow of oil from the new separator. Three hundred and fifty to four 
hundred gallons of an oily mixture which was a combination of lubrication oil and 
diesel fuel overflowed into the waters of'False Creek. The oily mixture went from the 
separator to the storm sewer to a pipe on land and then over the abutment into False 
Creek. There were fifty to sixty boats moored at the False Creek Marina nearby. 
Approximately, ten people, six of them employees of Canadian Pacific, worked till 
1400 hours May the 18th 1978, using approximately thirty-five hundred dollars worth 
of absorbent material to clean up the oil spill. The total cost of cleanup operations to
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- the Canadian Pacific Limited was nine thousand eight hundred and thirty-five dollars 
and one and a half days later the cleanup operation was approved by Environment 
Canada. The Crown served notice on the accused of its intention to seek a greater 
penalty under Section 33(5) of the Fisheries Act, by reason of the fact that the 
company had been previously convicted of the following similar offences: one, that 
Canadian Pacific Limited was convicted at Vancouver, B.C., on February the 28th, 
1977 of the offence that on or about the 30th day of October, 1975, did unlawfully 
deposit a deleterious substance in the waters frequented by fish and received a fine of 
four‘ thousand dollars; and two, that Canadian Pacific Limited was convicted at 
Mission, B.C. on November 30th, 1971, of the offence that on or about the 23rd day of 
November, 1971, did unlawfully permit the deposit of a deleterious substance, in a 
place, to wit, _at or near Inches Creek, County of Westminster, Province of British 
Columbia, under a condition where such deleterious__ substance may enter water 
frequented by fish and the company was fined one hundred dollars. For further 
consideration by the Court but not set out in the notice. seeking a greater penalty were 
the follow admitted convictions against the corporation: June 20th 1972, in Port

~ 

Coquitlam, unlawfully filling a ditch with oil, contrary to Municipal By-law, a fine of V 

two’ hundred dollars; October the 19th, 1971, at Port Coquitlam, unlawfully filling a 
ditch, contrary to a Municipal By-law, a fine of a hundred dollars; October 10th, 1972, 
at Mission unlawfully did destroy fry on a spawning ground of Bell Creek on September - 

15th, '72, fine six hundred dollars. The penalty provisions for contravention of Section 
33(2) of the Fisheries Act are contained in Section 33(5)(b) of this Act which reads as 
follows, 33(5): 

Any person who contravenes any provision of (b) subsection (2) is guilty of 
an offence and liable on summary conviction to a fine not exceeding fifty 
thousand dollars for a first offence, and not exceeding one hundred 
thousand dollars for each subsequent offence. 

Parliament has increased the maximum penalty for a first offence and for each 
subsequent offence to the present fifty thousand and one hundred thousand dollars 
respectively from a former penalty for a first offence and subsequent offence of five 
thousand dollars and ten thousand dollars respectively. This marked increase in the

~ 

maximum fines clearly demonstrates the seriousness of the offence together with the . 

importance of safeguarding the environment. The words of Morrow, J. are apt in the 
case of R. v. Canada Tungsten Mining Corporation Ltd. a judgment of the Supreme 
Court of the Northwest Territories handed down on the 5th day of March, 1976, at 
Yellowknife where he says on page eleven of .hi__s reasons for judgment: ‘I have already 
“observed that the behavior of the appellant (Canada Tungsten) when the oil leakage 
was found should be taken into consideration. It is important as well, however, to keep 
in mind the deterrent effect of convictions and resultant consequences in the present 
type of offence. The magnitude and impersonal nature of present day industrial 
mining and similar operations makes it doubly important that the penalty not be so 
small as to invite breaches as to make it worthwhile to gamble on not being detected, 
R. v. Kenaston Drilling (Arctic) Limited (1973), 12 C.iC.C. 2nd, at 383.’ Employees of 
Canadian Pacific Limited were in the act of emptying the oil separator when they 
realized that the oily mixture of lubrication oil and_diese1 fuel, was escaping from the 
separator and entering the waters of False=,Creek. False Creek has some fish in it and 
it is used by the public primarily for boat mooring and it is bounded partly by some ~
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industrial and some residential properties. -As soon as the overflow of oil from the 
separator was discovered, the employees of Canadian Pacific Limited -acted 
responsibly and with dispatch and succeeded in stopping the d_ischarge after 
approximately one hour and the deposit of approximately three hundred and fifty to 
four hundred gallons of the oi_ly mixture into False Creek. The cleanup began 
immediately in cooperation with Environment authorities and one and a half days later 
Environment Canada approved the cleanup. The total cost of cleanup was as indicated 
by Canadian Pacific Limited at nine "thousand eight hundred and thirty-five dollars. 
The company also installed a floatable oil boom in to False Creek at a_ cost of two 
thousand dollar to contain any spill. The Crown in serving notice seeking a greater 
penalty by reason of the previous similar convictions of the company is critical of the 
pollution abatement proposals and steps taken by Canadian Pacific. The Crown cites 
exhibit two, the letter from the Regional Director of Environment Canada to the 
Superintendent of C.P. Rail dated February 2nd, 1976, outlining six steps that 
Environment Canada recommended that the company incorporate in its pollution 
abatement program. It is apparent that if the company had followed these suggestions 
the overflow of_ the oi_ly mixture would not have occurred because the primary cause of 
the overflow from the oil separator was the excess storm water rain runoff that 
occurred just prior to the spill. Two days earlier, on May 15th, 1978, Vancouver had a 
near record rainfall of twenty-seven point two millimeters from dawn to dusk of that 
day. At that time a ‘crew of men from Canadian Pacific came once a month and pumped out the oil separators and emptied them. Now the company empties the two 
oil separators every two weeks. The new oil separator that had just been installed by 
the company prior to the spill cost the company eighty thousand dollars. The water 
runoff from rainfall goes into the storm sewer and then into the separator and because 
of the near record rainfall the oil separator was severely taxed and the monthly 
emptying of the oil separators was not frequent enough to cover unusual taxing of the 
system through heavy rainfall. The company has two previous convictions as I 
indicated and the company has other convictions breaching Municipal By-laws 
pertaining to the protection of the environment. At first glance this prior record of 
the company could indicate a history of noncompliance with pollution control laws, 
however, I'm satisfied that that is not the case and that Canadian Pacific Limited is 
sensitive to the serious nature of pollution offence and are most concerned about being 
a good corporate citizen. This company is the largest company in Canada and one of 
the largest in the world and has twenty-five thousand employees that it must educate, 
supervise and control in relation to the importance of the protection of the environment. Some mistakes are bound to occur and likewise a lack of due diligence in preventing an oil spill does happen. While in the case at bar an unusual rainfall 
triggered the oilspill, nevertheless with due diligence it could-have been foreseen and 
prevented. I hereby impose a fine against the company in the amount of twelve 
thousand dollars and in default of payment, distress.
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REGINA V. UNITED KENO HILL MINES LIMITED 

Yukon,Magistrate’s Court, Horembala, Dep. Mag., Whitehorse, Y.1'., January 19, 1979 

Environmental law -‘- Water pollution - Sentence - Failure of tailings dam - 
Deposit of deleterious substance in place where may enter water frequented by fish - 
Fine of ten thousand dollars —- Fisheries Act, R.S.C. 1970, c. F~14, ss. 33(2), 33(5). 

The accused entered a plea of guilty to a charge of depositing a deleterious 
substance in a place under conditions where it may enter water frequented by fish. 
The offence occurred when a dam which held back effluent from the accused's tailings 
treatment pond burst, releasing 11.8 million gallons of effluent into a nearby creek. 

Held, the accused was fined ten thousand dollars. While the quantity of effluent 
released was very large, the incident_ had not been shown to have occurred because of 
negligent conduct by the company. In addition, this was the first offence of this kind 
_for the accused, and it took remedial measures promptly after the incident occurred. 

W.H. Corbett, for the Crown 
D.H. Searle, Q.C~., for the Accused. 

V 

Horembala, Dep. Mag.:-United Keno Hill Mines Limited has pleaded guilty to an 
offence that they did deposit a deleterious substance in a place under conditions where 
such a deleterious substance may enter the waters frequented by fish, to wit, the 
South McQue_sten River, near Elsa, Yukon Territory, contrary‘ to Section 33(2) of the 
Fisheries Act. The relevant facts, as I find them, are as follows: 

Some time late in the afternoon of the day in question between 4:00 and 
5:00 p.m., the dam holding back effluent from the treatment pond at the company's 
mine site burst, releasing into Flat Creek, which flows into the South McQuesten 
River, which itself empties eventually into the Yukon River, some 11.8 million gallons 
of effluent containing various amounts of zinc, cadmium, and copper and other 
minerals into this water system in a span of approximately one hour-. Prompt action 
_was taken by the company officials and that resulted in a temporary dam-being in 
place by the evening hours at that day. The ‘following day, in consultation with 
environmental and fisheries officials, the dam was repaired in a permanent nature. 
The ecological damage to the water system described is incalculable at this time. 
Although investigation of the said water system revealed that no dead fish were found, 
nevertheless, the evidence of Mr. Hoos, an environmental expert, was impressive with 
respect to the long-term effects on the growth and reproduction of fish; and that is

~

~ 

the greatest concern from the stand-point of the environment and there can be no ’ 

doubt whatsoever that the presence of these minerals in the water system is 

deleterious to the fish. It has been suggested by the Crown that the cause of the_dam 
burst was as a result of the improper replacement of materials forming part of the 
dam structure in the spring of 1978. These materials were either ice-covered or snow- 
covered and were put in place after the removal of part of the structure of the dam in 
order to assist the removal of a D-"8 Caterpillar that had been trapped in the ice. On 
the evidence before me, particularly that of Mr. Bennett from the company, who 
stated that the dam appeared to burst, not from the top of the structure, which 
contained the new materials, but from the bottom; and also the fact that the ice or

~
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snow-covered materials may or may not have better compactability, I am not satisfied 
that it has been established that the replacement material. was the cause of the break 
in the darn. It has also been suggested by the Crown that by using the machinery in 
question-, that is-, the caterpillar, to investigate seepage in April of 1978 the company 
was alerted at that time to a possible weakness in the dam structure. The evidence 
disclosed that the caterpillar was placed on the treatment pond for the purpose of 
digging trenches in the ice to help with the precipitation out of solids from the tailings 
pond in the spring months when the ice was still on the treatment pond. This was done 
every year, and that was the primary function for the machinery being on the ice. The 
ca-terpillar commenced an exploratory excavation in the general area of the apparent 
seepage and became subsequently trapped in the ice. The seepage that was revealed 
was not new, but apparently evidenced itself each and every spring, and its source was 
not necessarily from the darn structure but could possibly have been from the 
surrounding swampy area. On the basis of that evidence, it has not been established to 
the satisfaction of this Court that the Crown's submission in "this" regard is valid and 
one that the Court can act upon. ' 

The final submission made by the Crown with respect to the penalty involved the 
lack of an emergency plan or back-up system, and, it points to the fact, amongst other 
things, that the t_ailings pond was kept at full capacity and that also, a temporary plug 
was not installed in the tailings pond dam at the time of the incident. I am sat;isfie'dU 
from the evidence in this case by Mr. Smith that maximum efficiency in the treatment 
system is achieved when the tailings pond is filled completely with effluent, and I am 
_also satisfied that the installation of a temporary plug in the tailings pond would incur 
a ‘risk to the tailings pond dam and would not be a prudent course of action with 
respect to this incident. 

Turning now to the appropriateness of the fine. In September of I977, the 
legislation was amended to increase the maximum fine ten-fold to a maximum of fifty 
thousand dollars to reflect the public concern with industrial pollution and its damage 
to the environment. The Crown has suggested a fine in the mid-range and says that it 
is justified in this case. I am assisted in determining the appropriateness of the fine by 
the case of Canadian Pacific Limited, decided on December the 7th, 1978, in 
Vancouver. Written Reasons for Judgment have been requested, but they have not yet been handed down. ‘l'hat was a case involving the spillage. of four hundred gallons of 
crank-case and diesel oil into False Creek in the waterfront area of the City‘ of 
Vancouver. In that case, the accused corporation had been previously convicted of a 
similar offence and had disregarded environmental agencies’ warnings regarding the 
possibility of a second spill. Provincial Court Judge G.H. Johnson imposed a fine in 
that case of twelve thousand dollars. That case also disclosed that the company had 
spent approximately nine thousand dollars in cleanup costs. The distinguishing 
features of the case before me are as follows: 

(_I) Unlike the Canadian Pacific Case, a substantially greater volume, that 
being 11.8 million gallons of deleterious substance was released into the 
environment. 

(2) On the other hand, from the accused’ corporation's standpoint, the evidence 
in this case disclosed that the company acted prompty to the emergency .
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(3) On the findings of this Court, there was not anyinegligence that could be 
' attributed to the company in any way regarding this burst in the dam, 

(4) This corporation has, not been previously convicted for any pollution statute 
or ordinance, and the evidence here disclosed that the company officials 
acted prompty and have co-operated with the various environmental 
officers and agencies-. 

Having said that, the courts, particularly in the north, have generally imposed 
substantial fines, because of the precarious nature of the environment and in order to 
stress the deterrent element of environmental offences. The Court wishes to say this. 
The accused corporation now stands convicted of a pollution of-fence. It is, also now 
aware of the possible structural weakness in the damming system employed at its 
mine-site; and in effect, is now put on notice that any future failure’ of the dam and 
possible conviction of a similar offence. would be treated by the courts as extremely 
serious. But keeping in mind the findings of this Court in this case, the public interest 
would be served with the imposition of "a fine in the amount of ten thousand dollars. In 
default, distress of the accused corporation. The fine will be payable on or before 
February 16, 1979.

~

~
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REGINA V. TEXACO CANADA LIMITED 

Nova Scotia Magistrate's Court, McCleave,J., Halifax, May 31, 1979 
Environmental law -- Water pol_lution -- Oil Spill — Deposit of deleterious 

substance in a place under conditions where may enter water frequented by fish -"- 

Accused's inspection procedures not adequate to show it exercised all due diligence - 
Causal break in pipeline foreseeable - Oil a deleterious substance - Water frequented 
by fish -- Accused convicted - Fisheries Act, R.S.C. 1970, c. F-14, ss. 33(2), 33(8). 

Constitutional law -- Fisheries — Water pollution —- 8. 33(2) intra vires - Valid 
exercise of federal power - British North America Act, 1867, s. 91( 12). 

The accused was chargedwith the unlawful deposit of a deleterious substance in 
a place under conditions where it may enter water frequented by fish contrary to s. 
33(2) of the Fisheries Act after twenty-nine thousand ‘gallons of. furnace fuel oil 
escaped from _the accused's plant when part of an underground pipeline failed. The oil 
flowed through a sewer into Halifax Harbour. » 

.

‘ 

Held, the accused was found guilty. The totality of the evidence established that 
the accused had not acted. with all due diligence and therefore had not satisfied the 
reverse onus required for acquittal on a strict liability offence. In particular, the 
company's inspection procedures failed-to address the possibility of an underground 
pipeline rupture, which was found to be a foreseeable event. The accused was 
responsible for the natural consequences of its negligence, once the oil escaped its 
control. Through the application of the statutory definitions and the receipt of 
evidence, the water in question was found to be frequented by fish. The oil in question 
was found to be a deleterious substance. 

R. v. Canadian Forest Products Ltd. (1978), 7 C.E.L.R. 113; R, v. MacMillan 
Bloedel (Albemi) Limited (1978), 7 B.C.L.R. 210, 7 C.E.L.R. 128; R. v. The 
Corporation of the City of Sault Ste. Marie (1978), #0 C.C.C. (2d) 253; R. v. Pierce 
Fisheries Ltd. (1970), 12 D.L.R.. (3d) 591; R. v. Standard on Company of British 
Columbia Limited, unreported, B.C. Prov. Ct., November 18, 1974; Canada Tungsten 
Mining Corporation v. The Queen, (1976) 5 C.E.L.N. 120; [1976] W.W.D. 101+; R. v. 
B.C. Forest Products Ltd. (1976), 5 C.E.L.N. 7; R-. v. Imperial Oil Enterprises Limited, 
unreported, N.S. Mag. Ct., March 6, 1978; refd to. 

Subsection 33(2) of_the Fisheries Act is a valid’ exercise of the exclusive federal 
power under s. 91(l2) of the British North America Act and therefore is intra vires. 

Northwest Falling Contractors Ltd. v. The Queen, unreported, B.C.S.C., November 6, 1978; folld. . 

i

A 

B. Burgess, for the Crown. 
. J. Merrick and R.L. Barnes, for the Accused.
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Mccleave, 3.:-—In mid-December of 1977 there was a substantial loss of furnace 
fuel oil from a bulk storage tank owned and operated by Texaco Canada Inc. at 
3617 Barrington Street, Halifax. A considerable quantity escaped into Halifax Harbour 
near Pier 9 and as a result the Texaco Company was charged that:

~ 
on or about the 13th day of December, 1977, did at or near the Texaco bulk, 
plant near Pier 9, City of Halifax, County of Halifax, Province of Nova Scotia, 
unlawfully deposit a deleterious substance, to wit: Oil in a place under 
conditions where such oil. may enter the waters of Halifax Harbour being waters 
frequented by fish, contrary to Section 33(2) of the Fisheries Act, Revised 
Statutes of Canada, 1970, Chapter F-14, as amended, and did thereby commit an 
offence under Section 33 (5) of the said Fisheries Act. 

At the trial held in Court Room 1 at the Law Courts February 26th through 28th, 
14 witnesses were heard .- 13 called by the Crown - argument was made and decision 
reserved. The Court has anxiously considered the various legal issues raised, most 
particularly the elements of strict liability as they have been generated from the 
landmark-decision of the Supreme Court of Canada in R. v. Sault Ste. Marie, the 

. defence of due diligence, and the effect of recent amendments to the Fisheries Act 
relating to what constitutes a "deleterious substance". 

The legal issues were presented by Mr. Burgess for the Crown and Mr. Merrick 
(with whom was associated Mr. Barnes) for Texaco. It is convenient to itemize them 
and then deal with each one and the relevant evidence in turn. 

FIRST - THE CONSTITUTIONALITY OF THE FISI-‘-IERIES ACT 
secowo WAS VHALIFAX HARBOUR A HABITAT OF FISH? 
THIRD -‘ WAS THE FURNACE OIL AS DEPOSITED IN THE HARBOUR 

DELETERIOUS?
. 

DID THE FURNACE OIL ESCAPE UNDER SUCH CIRCUMSTANCES 
AS ‘TO MAKE TEXACO GUILTY OF THE CHARGE? 

FOURTH 

FIRST - THE CONSTITUTIONALIIY or THE. EISHQIES ACT 
Mr. Merrick advanced the argument that the Fisheries Act would be ultra vires if 

it sets arbitrary standards, which could in effect render it an act dealing with 
pollution. The Court has studied the various provisions of the Fisheries Act and 
respectfully agrees with Mr. Justice Toy's opinion in Northwest Falling Contractors 
Ltd. v. R. that 

legislation that has as its objectives the regulation, preservation or protection of 
fisheries, fishing and fish is validly enacted Federal legislation. An examination 
of Section 33(2) satisfies me that that section clearly has as its objectives the 
protection and preservationof fish. . 

This‘ decision, in the British Columbia Supreme Court, was handed down 
December 7, 1.9.78. -

~

~
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I am therefore of opinion that the section in question is intra vires since it is 
’ within Section 91 (12) of the British North America Act, "Seacoast -and ‘Inland 
Fisheries". 

SECOND O-= HAl.IF'AX HARBOUR AS A HABITAT OF FISH. 
Section 33 (2) as enacted by Chapter 63, Acts of 1969-70, deals with deposits "in 

water frequented by fish" and Section 33 (ll) defines this phrase to include "all waters 
in the fishing zones of Canada". There was evidence at the trial, not seriously 
challenged that is the‘ basis for my finding that Halifax Harbour is water frequented by 
fish. Alternatively, I would have to consider that the Harbour is within a fishing zone 
of Canada giving "zone" its natural meaning — the word does not appear to have been 
defined in the Fisheries Act, although I have found it mentioned in the Fisheries Act, 
Section 2, definition of "Canadian fisheries waters" and in chapter 63 in Section 3#.4, 
"coastal waters of Canada". 

The evidence I have referred to came from Wayne Leslie Pierce, a biologist with 
the federal Environmental Protection Service, Wayne Gordon Pelly, a chemist with the 
same service, Peter J. Wells, an_aquatic biologist with the Federal Department of the 
Environment, Dr. John Henry Vandemeulen, marine zoologist and biologist, and Colin 
Duerden, Regional emergency co-ord_inator- for Environmental Protection Services. 

(I might also note parenthetically that my brother provincial magistrate, Judge 
R.E._ K_i_mball, in a similar case involving Imperial Oil Enterprises Limited, handed 
down a decision on March 6th, 1978, and found that the waters of Halifax Harbour fit 
the defir)1ition of "waters frequented by fish". The events in that case occurred May 
29, 1977 . 

’ 

‘

. 

THIRD - WAS THE FURNACE OIL AS DEPOSITED IN THE HARBOUR 
' DELETERIOUS? * 

The Court had the benefit of expert evidence from both sides on the question as 
to the effect of furnace oil on Halifax Harbour. It is obvious from the evidence that 
the oil had spread and eventually was dissipated. The Court does‘ not however find 
that the situation was similar to one faced by Judge Kimball in the case referred to 
previously. There the Court had no evidence to satisfy it that there was enough oil in 
relation to the amount of harbour water to make the oil deleterious. As he noted, 

”it's irrational to take the position that a mere drop of oil lying on top of a 
water, a large body of water, would make that deleterious." 
The Court notes that Section 33_ (12) of the Fisheries Act, as‘ enacted by chapter 

63, Acts of 196740, provides that the Governor in Council may make regulations 
prescribing concentrations of substances which would in effect create a deleterious 
substance as defined in Section 33 (ll). No such regulation has been drawn to my 
attention although there are more than nine pages of references to regulations under 
this Act in the Consolidated Index of Statutory Instruments published in Part ii of the 
Canada Gazette, covering the period betweendanuary 1, 1955 and September 30, 1978. 

(Most regulations concern Provinces or areas of Canada, a considerable number 
concern specific species such as Atlantic herring and Fraser River salmon, some deal
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with seasons for fishing operations, and a few are related to environmental-pollution 
aspects: landfilling on the Fraser River, Chlor-alkali mercury liquid effluent», meat 
and poultry products plant liquid effluent, metal mining liquid effluent, petroleum 
refinery liquid effluent, potato processing plant liquid effluent, pulp and paper effluent 
and a number dealing with gravel and logging). 

The Court considered the definition of "deleterious substance" as enacted 
in the 1969-70 amendment and further amended in 1976-77 by chapter 35. 

any substance that, if added to any water, would degrade or alter or form 
part of a process of degradation or alteration of the quality of that water 
so that it is rendered or is likely to be. rendered deleterious to fish or fish 
habitat or to the use by man of fish that frequent that water. 
In this area of law, one of the most experienced judges is His Honour J.S.P. 

Johnson of the British Columbia Provincial Court. I will be dealing with two of his 
decisions later, but refer to one now — R. v. Canadian Forest Products Limited, 
decided June 1, 1978 since it deals with the question of proof of "deleterious 
substance". 

He noted at p. 4 of his 14 page decision: 

Taking into consideration the familiarity of persons with gasoline and oil 
products in every day life and the national and international concern with 
oil pollution, it may be that a Court might be able to take the judicial 
notice that oils, gasoline and other hydro-carbons were deleterious 
substances, but I need not do that in this case as there is more than 
sufficient evidence for me to find that the oil deposited by the company 
was a deleterious from the evidence presented. 

And he noted at p. 8 that 

The Crown is not required to prove that the -substance deposited was 
deposited in such a manner that the concentration at the time of deposit 
was or could be deleterious to fish. 

Then quoting himself from another decision, he continued, 

...the Crown need‘ only prove that at some time the water is frequented by fish 
and that gasoline is a deleterious substance and that the accused did permit the 
deposit thereof. 

Then, summing up this observations on the effect of the amended definition, 
Judge Johnson wrote at p. 10: 

I find that it is not necessary for the Crown to prove that the substance 
deposited was of such a concentration, or attained such a concentration in the 
-water, in this particular case, that is was deleterious to fish, but only that it is 
knowndto be a substance which is deleterious to fish.

~

~
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British Columbia provided yet another case which was considered by the Court in 
determining the issue arising from the allegation of the deposit of a deleterious 

, 

substance. R. v. MacM'il'lan Bloedel (Alberni) Limited was decided in the Court of 
Appeal of that province on April 5th, 1979, and was brought to my attention by counsel 
after the original argument was completed. 

There 170 gallons of bunker C oil spilled during unloading’ at the company's deep 
-sea dock, because a suction valve was not closed properly. The company acted quickly 
to clean up. ’ 

.. 

The Court, Messrs. Justices Bull, Seaton and Carrothers, through Mr. Justice 
Seaton, dealt with the definition in this way: 

What is being defined is the substance that is added to the water, rather than the 
water after the addition of the substance. To re-phrase the definition section in 
terms of this case, oil is a deleterious substance if, when added to any water, it 
would degrade or alter or form part of a process of degradation or alteration of 
the quality of that water so that water is rendered deleterious to fish or to the 
use by man of fish that frequent that water. Applying that test to the findings 
of ‘fact here, bunker C oil is a deleterious substance. Once it is determined that 
bunker C’ oil is a deleterious substance and that it has been deposited, the 
offence is complete without ascertaining whether the water itself was thereby 
rendered deleterious. I do not think that the words '_'that water" in the definition 
section mean the water into which it is alleged the accused deposited the 
substance. Those words refer back to "any water", at the beginning of the 
definition; the hypothetical water which would degrade if the oil was added to it. 
The witnesses in this area were Dr. Peter J. Wells, an aquatic biologist with the 

Department of the Environment, Dr. John Henry Vandemeulen, a marine zoologist and 
biologist, and, called by the defence as its only witness, Dr. Gilles La Roche, a 
biochemist with the Marine Sciences Centre at McGill University. Each was found 
qualified by the Court to offer opinions as to the effects of oil upon fish and the ‘fish 
habitat. . 

- 

' ‘ 

When they formulated opinions, it was necessary that each found these on 
specific factors. For example, Dr. Wells considered the weather, water temperatures, 
organisms prese_nt, their distance from the shoreline, whether the oil is emulsified or 
floating or dispersed or stirred, whether the living matter affected would be killed or 
grow in a different way or discharge the component. Dr. Vandemeulen considered the 
sub-lethal effects, the metabolism, growth, feeding ability,eranges or concentration, 
including a threshold range, whether a compound was normally part of the current and 
the solubility of the oil. Dr. La Roche considered changing conditions of the 
environment, discernible effects-, whether effects were stimulating or toxic, the time 
of contact and the concentration, evaporation and weathering, winds, his belief that 
concentration or uptake should not be related to toxicity, whether the environment 
were static or natural, the difficulties of determining concentration at low levels of 
water, and the mobility of fish. ' 

The weight of evidence of these scientists does not hang on any question of 
credibility, although I’ did consider that Dr. La Roche was over-zealous in qualifying
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his answers._ Be that as it may, other judges could weigh their evidence as well as I 

could at trial by reading the transcript. 

Before making my finding, I will deal at greater length with the question as to 
whether it was Texaco furnace oil found in the harbour. The evidence included 10 
samples of oil (C.l through C.9 and C.l3) which were analysed by Wayne Gordon Pelly, 
a chemist with the Environmental Protection Service. 

Similar samples were:
A 

C.l from Texaco's storage tank
_ 

C.3 from the sewer outlet into Halifax Harbour 
C.7 from near Jetty four 
C.8 from Pier 9,

_ 

C.9 fromthe diked area at the Texaco plant 

Dissimilar samples were: 

C._2 fromwthe tanker 24th of February at Pier 9
V 

CA, 5 and 6 from I-IMCS Preserver 
C.13 from a storage tank of Petro Fina 

The defence had opportunity to study the scans made by Pelly in carrying out his 
analyses. There is no doubt but that the "greater quantity of oil found on Halifax 
Harbour December 14th came from Texaco. 

_ 

It was useful, however, to consider the rate of flow of the oil before making this 
finding. 

The witness James Edward Currie, a Texaco employee for 19 years, put the loss 
at 29,032 gallons after the company carried out its daily reconciliation process. The 
reconciliation was normally ca_r_ried out at 7.30 or 8 in the morning. The previous 
reconciliation showed a shortage of 300 gallons, 

Trucks, would normally load at around 285 gallons per minute, according to 
Mr. Currie. 

V

. 

Wayne Leslie Pierce, the informant in this matter and a biologist with the 
Environmental Protection Service, described looking in the dike, and seeing a stream - 

of oil ‘running across the floor into a catch basin. As is obvious from the photographic 
exhibits, this was immediately south of the paved area for truck‘ loading, and at a 
lower level. Pierce estimated the flow at 10 gallons a minute and said it was running 
out as fast as it was runningin. He captured some (C.9).

A 

Another Crown witness, Patrick McGonigal, marine surveyor with the Coast 
Guard, saw oil coming out the two foot sewer outlet, and captured some (C.3). He 
described the flow as 15 gallons a minute at least-. 

Pierce and McGonigal gave evidence as to the spread of oil on the harbour. On 
the 14th the lattter flew over the harbour in a helicopter and saw oil from the A. 
Murray MacKay bridge to lmperoyal and Point Pleasant Park.

~

~

~
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Considering‘ all the evidence - scientific and lay -- I find that a deleterious 
substance, furnace fuel oil, came from the Texaco plant onto Halifax Harbour. My 
principal ground is the rate of flow observed pouring into the harbour at the sewer 
outlet. 

FOURTH - THE QUESTION OF LIABILITY 
The amendments in Chapter 63 of the Acts of 1969-70 provided, by what became 

Section 33 (8) of the Fisheries Act, that 

it is sufficient proof of the offence. to establish that is was committed by an 
employee or agent of the accused whether or not the ‘employee or agent is 
identified or prosecuted for the offence, unless the accused establishes that the 
offence was committed without‘ his knowledge or consent and that he exercised 
all due diligence to prevent its commission. i 

I shall consider several cases la-ter which deal with "due diligence". 

On May 1st, 1978, Mr. Justice Dickson on behalf of an unanimous Supreme Court 
of Canada presented the landmark judgment in R. v. The Corporation of the City of 
Sault Ste. Marie. In this case all counsel have proceeded on the basis that the question 
of a breach of the Section 33 of the Fisheries Act fits the 2nd category set out in that 
decision. _ 

It is therefore appropriate to consider those portions of the judgment‘ applicable 
here (I shall refer to the page numbers in the 35 page copy available to. me). 

Category two is set out at p. 28 - "Offences in which there is no necessity for 
the prosecution to prove the existence of mens red the doing of the prohibited act 
prima facie imports the offence, leaving it open to the accused to avoid liability by 
proving that he took all reasonable care. This involves consideration of what a 
reasonable man would have done in the circumstances. The defence will be available 

, 
if the accused took all reasonable steps to avoid the particular event." 

And, he» notes further on the same page, "the principle’ that punishment should in
‘ 

general not be inflicted on those without fault applies’-'. 

The‘ key words in the section which I am considering are "shall deposit or permit 
the deposit." At page 32 of Sault Ste. Marie Mr. Justice Dickson has helpful thoughts 
on direct acts of pollution. "The causing aspect centres on the defendant's active 
undertaking of something which it is in a position to control and which results in 
pollution. The permitting aspect of the offence centres on the defendant's passive 
lack of interference or, in other words, its faijlure» to prevent an occurrence which it 
might have foreseen." ‘ 

The judgment considers‘ the defence. of due diligence in its concluding 
paragraphs. One question to be answered, as! read the third last paragraph, is 

...whether the accused exercised all reasonable care by establishing a proper 
system to prevent commission of the offence and by taking reasonable steps to 
ensure the effective operation of the system.
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In -an earlier part of the judgment at p. 21+, Mr. Justice Dickson refers to the 
element of control, and quotes various opinions as to its ingredients. The s_ample,s_he 
notes are: supervision, inspection, imp'rove'r‘nent of business methods, exhortation of 
employees, pressure upon the thoughtless and inefficient, keeping organizations up to 
the mark, reasonable influence of control. (A consideration of the Supreme Court 
decision in R. v. Pierce Fi_sheries Ltd. [1971] S.C.R. 5 followed and it is a useful study 
as to how these elements could be considered in the operation of a fish plant). ' 

For the purposes of this decision I think that is a sufficient consideration of R. v. 
Sault Ste. Marie, except to note that I make a finding that no wilful behaviour by any 
person is in question here. 

What is the burden of proof then on Texaco? And the overall burden? As stated 
in Sault Ste. Marie. . .

' 

While the prosecution must prove beyond a reasonable doubt that the defendant 
committed the prohibited act, the defendant must only establish an the balance 
of probabilities that he has a defence of reasonable care. (P. 28). 

A 

And I have noted earlier the Act itself provided that the Defendant can escape 
liability by establishing that he "exercised all due diligence." 

In short, I must weigh the evidence and decide, on a balance of probabilities, 
whether Texaco established that it exercised all due diligence. .

- 

Now-, a consideration of the facts. ‘Texaco, as I will refer to Texaco Canada Inc., 
runs and operates a bulk storage plant at 3617 Barrington St»., Halifax. On 
December, 14th, 1977, there was a break in its pipeline. system, and furnace oil 
escaped in huge quantities as much as 29,000 gallons. Some of this escaped from a 
compound, flowed along a ditch between the Texaco plant and a railway track, and 
found its way to the harbour through a sewer outlet. 

Texaco's chief engineer for the Atlantic region, Jack Arnold Rohrer, said that 
the source of the leak from the pipeline system was through a cast iron pipe fitting, 
cracked at its flange, which was located 38 inches below surface level. The. fitting 
was part of the delivery system from the storage tanks to the loading area for delivery 
trucks. ‘

- 

In the summer of 1977, certain modifications were carried out at the plant. Two 
of the th_ree storage tanks were relocated. The discharge in question came from the 
middle one, about 150 feet from the. cracked flange.’ Donald Potter, the assistant 
superintendent. for Texaco, had been present when the parking area was filled in. He 
said the pipe was laid into a bed of crushed stone, and the flange. was within a few 
inches of the retaining wall. Another modification was the paving over of the loading 
area for the trucks which included the cracked flange. 

About the year 1939, Texaco's predecessor - the McColl-Frontenac Company — 
had spent considerable funds to endyke the storage compound, and Texaco had since 
constructed facilities. Rohrer’, whose background included construction engineering 
for "Texaco for approximately l0 years, said that the dike was in reasonable condition, 
and could be expected to contain a massive spill. There were three. small holes in the

~

~

~



TEXACO CANADA LIMITED 223 

dike wall to allow, the release of rain water. To his recollection, there was no dra_in in 
the dyked area: The cast iron valves were considered to be‘ safe, amongst the safest in 
the industry. . 

The weather had been exceptionally cold for December, and Rohrer said that 
frost was found when the cracked flange was excavated. The flange was 38 inches 
below the surface and 3 inches from the retaining wall. Rohrer said it _was highly 
unusual to find frost’ to that depth so early on in the winter, and there should not have 
been any frost around the pipe. 

The Court asked him if he could assess the cause of the crack and in order he 
gave differential stress, material fatigue and Act of God. 

Could the breakbe foreseen? I have to think that this is really not a matter» 
when an Act of God is a defence, since the Almighty can be expected to provide 
Halifax with cold weather at some time during the winter. In this case, the low 
temperatures came early». The one new factor that had interposed since the previous 
winter was the digging‘ up and packing, then paving the loading area. Had this set up 
new strains upon the valve which cracked? I have to think that this is a factor I must 
consider. 

' 

»
- 

The defence position is that there was nothing to indicate that such a leak should 
have been foreseen. The Crown argues that Texaco did not take all reasonable care, 
and points to these facts to support this -condition: the enormous 155s of oil before 
detection which indicated a lack of proper monitoring procedures, the leaving open of 
drains inside the dike, the lack of knowledge of three senior employees of the drains 
outside the dike into which the oil could flow, the dyke wall did not contain the oil 
indicating a lack of proper care in maintenance, and there was the change in the 
parking area which created new conditions. ‘

' 

The Court therefore turns to some of the cases involving oil escapes and 
section 33 (2) of the Fisheries Act. 

(1) R. v. Standard Oil Compgny of British Columbia Limited, tried by Judge, J.S.P. 
Johnson on November 18, 1974, with decision on January 20, 1975, in the 
provincial court of British Columbia. Gasoline had escaped from a bulk tank on 
to the clay floor of the bulk plant and then through a cement wall into the 
harbour. He considered the defence of "due diligence" provided by s. 33 (8) and 
said in part it meant 

.-..due diligence in the construction, maintenance and inspect-ion of the 
installation. 

He found that the gasoline had escaped through a hole in the cement wall. and 
said 

the onus was on Standard Oil to prove that they did exercise all due 
diligence to prevent that hole being in the wall and thus prevent the 
gasoline spill; they did not discharge that onus.

‘
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Judge Johnson also has some opinions, clearly recognized by him as obiter dicta 
that ‘ 

it may be that the person is required to prove not only that the installation 
was properly constructed and maintained, but that which was constructed 
was the best cmd most advanced construction possible to prevent the 
environmental damage. It may not be enough to say a cement retaining 
wall was built to prevent a’ gasoline spill without additionally proving that a‘ 
cement wall was the best type of construction to prevent the spill. 

Canadian Tungsten Mining Corporation Limited v. R. was decided by Mr. Justice 
Morrow of the Supreme Court of the Northwest Territories, on appeal de novo 
from Deputy Magistrate L.S. Ekhardt. Judgment was given in March, 1976. Oil 
was found on a river some distance below the oil storage tank of the accused, 
and it was first thought the oil had escaped from the tank. It was subsequently 
discovered that the oil had leaked from a fuel pipe which was part of the fuel 
distribution systems supplying heating oil from the storage tank to several 
buildings. As noted, "it had been completely closed and insulated until opened 
for the inspection. There had been no metering system or regular pressure tests 
in effect designed to detect any oil leakage from the tank or pipe." The defence 
raised was that the accused "exercised all due diligence to prevent its 
commission..." s. 33 (8) of the Fisheries Act. 

Mr. Justice Morrow said 

to avoid liability the appellant must couple lack of consent with a 
behaviour or consciousness which in effect shows it was not blind to the 
consequences of the possibility as well as the consequent danger of a . 

leakage such as is found in the present case. 

And later he found "due care and diligence" would refer to preventing the leak 
and not the correcting the leak or reducing the damage. 

It is quite true, as was argued, that to prevent’ the leak in the present case, 
to set up inspection to look for weaknesses in the installations such as are 
found at appellantfs plant may be difficult. The fact of the matter is that 
no such tests appear to have ever been made since the plant was erected, 
and certainly no routine ever laid down for opening the packing around the 
offending pipes to see if erosion was taking place. 

The plant, he noted, was in an area where extremes of climate are common. 
There was a primary responsibility for proper installation, repair and maintenance as 
well as inspection upon the accused. The conviction was upheld, although the fine was 
varied. 

(3) R. v. British Columbia Forest Products Ltd. was a trial de novo before Judge 
Cashman of the British Columbia County Court on June 17, 1976. The accused 
had used a substance known as Oilsperse 43 into waters to clear up an oil spill - 
the polluted waters were boomed. The substance was a new product and its drum 
contained no directions for its use. The Crown contended that Oilsperse #3 was

~
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a deleterious substance, but the Judge concluded that it always remained on the 
surface of the water and said: 

If that is so, there is no evidence as to the effect on fish or other marine 
life.

‘ 

The charge was dismissed, The learned county court judge did not consider t_he 
effect of s. 33 (8), or if he did it was not mentioned in his judgment. 

R. v. Imperial Oil Enterprises Limited was decided by Judge R.B_. Kimball of the 
Provincial Magistrate's Court in Nova Scotiaon March 6, 1978. Oil had escaped 
from the accused's refinery on the shore of Halifax Harbour. The accused was 
found not guilty on the point that is was not established beyond a reasonable 
doubt that the quantity which escaped in relation to the area it spread on was 
deleterious to fish. Much of Judge Kimball's judgment concerned this question of 
concentration. The final six pages of his 40 page judgment involve consideration 
of the defence of due diligence. 

He thought that the oil had escaped in the quantity it did "because of the failure 
— of the operator of the separator and the shift foreman to have detected the oil in 
the boom area... at a time when its detection would have prevented the 
accumulation of the oil in the quantities to which it did accumulate." Each had 
made a cursory visual inspection of the boom area "at a time when they each had 
a knowledge of an unusually large quantity of oil within the separator." Judge 
Kimball considered that they were acting with less than due diligence when they 
did not carry out further observation. He said that the defence of due diligence 
provided in s. 33 (8) could not be relied on by the company. He acquitted 
however on the sole point that there was lack of proof that the deposit of oil was 
deleterious. 

In R. v. Canadian Forest Products Ltd. Judge J.S.P. Johnson of the provincial 
court of British Columbia made a decision on June 1., 1978. The oil spill had 
resulted from the rupture of an oil pipe, the oil moving into the mill sewerage 
system and then- into a channel. The split in the pipe was caused by wear from 
vibration_. Due diligence was raised by the defence, the company claiming that 
an accident had caused the spill. 

Judge Johnson considered the facts and found that the rupture could have been. 
anticipated by the company, because the pipe l_ine was hanging on a bracket and 
was subject to wear from vibration. Also there was a sewerage outlet ten feet 
from the oil spill line. He likened this case to the Tungsten case noted 
previously. 

To understand the leakage, the bulk storage layout was: A load line from the 
harbour at Pier 9 to the bulk storage tanks; pipes from the tanks passing through 
valves, through open air in the dyked compound, through a wall alongside the paving 
area referred to, under that paving area and passing through a valve, and to the 
loading area for the delivery trucks near the parking area. (The photograph exhibit 
N-2 shows the latter part of the piping from the tanks as it enters the wall supporting 
the parking area. The delivery truck area is just to the left, but outside the picture).
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One notes several changes of course in the flow of oil between the tanks and the 
pumps serving the delivery trucks. 

The valves near the storage tanks were of a safe const-ruction, and were there to 
stop any free flow of oil - they could operate only, as Mr. Rohrer said, when there was 
a truck being loaded at the other end. In other words, the loss of oil could only occur 
when these power chamber valves had been opened because trucks were being filled. 

. 

"Each morning the company would make a reconciliation of its oil in storage. On 
the morning. of the 14th, when the reconciliation was made by Donald Potter, the 

‘ assistant superintendent, between 7.30 and 8, the reconciliation showed a loss of 
300 gallons over the previous 24 hours - a figure not considered unusual because of the 
extreme cold and other factors.) The next reconciliation, taken on the morning of the 
15th, showed a loss of 29,032. ’ 

The total loss of 29,032 gallons had not taken place on the full day, however. It 
took place on the morn_ing of the 14th, while trucks were being filled, until the 
moment when James Edward Currie, manager of the plant, noticed oil spurting from 
three holes in the wall at the east side of the property, and he had the pump -supplying 
the trucks shut off and closed all the valves. This took place sometime before 3 p.m. 

It might be noted that the tanks could be filled at rates of 285 gallons per 
minute, and the oil spurts - through holes from 1.1/9 to 'l.3/4 inches - cleared some 12 

' 

to '15 feet of track before landing in a ditch between two sets of railway tracks. From 
then the oil ran southerly along the ditch, and into a rock (or French) drain, going 
‘underground. 

In addition to the spurts of oil through the three holes, which were located in the 
wall immediately alongside the paved in area, (see the right portion of the wall in D.3) 
there was a-lso a substantial flow of oil in the open area immediately south, shown at 
the middle of D.2, the bottom right of 13.1 and in D.3l. The informant, Wayne Leslie

~ 
Pierce, a biologist with the Environmental Protection Service, told of visiting the 
Texaco plant early in the afternoon of the 14th - the time would be‘ between 2 and 3 
o'clock - and observing what he called a stream of oil, like a small stream or brook, 
flowing at a rate he estimated to be 10 gallons per minute, along the dyke floor into a 
catch basin. He took a sample in a bottle, C.~9. 

It is clear beyond any question that the spurts of oil through the wall flowed 
along the ditch and down the French drain. It is possible that the oil which 
disappeared into the catch basin inside the dike augmented this flow. In any event, the 
flow of oil from the old sewer outlet into the harbour continued for some time and Mel 
O'Leary of Cyril Dauphinee Limited, who managed the clean-up, estimated between 
3,000 and 4,000 gallons of oil were taken out in 15 days. ' 

It is cle_ar that the escape occurred over a period of some seven or eight hours, 
and that the Texaco employees did not take action until Mr. Currie ordered the valves 
to be closed. It is also clear that the Texaco employees were not aware that the ditch 
outside their plant led to a drain into the harbour. It is also clear that the events of 
the leakage, so evident from the evidence assembled afte_rward_, were clouded at the 
time by the fact there were other but small oil spills on the 13th from non.-Texaco 
sources which were traced as to their source by government agencies. ’

-

~
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Has Texaco discharged the burden of showing due diligence? .These facts were 
considered by the Court: ’ 

(1) 

'(2) 

(3) 

(4) 

Q (1) 

(2) 

(3) 

0+) 

The dike obviously had holes from which oil could escape; 

The cold weather, though coming early, and the paving of the parking area 
created a situation which called for vigilance; 

The opinion of Mr. Rohrer that '-‘anything man made is subject to failure. 
The most carefully constructed piece of equipment or facility is subject to 
disability at one time or another - dikes not excluded." 

The statement of Mr._ Currie that in mid.-moming of December 14th he 
checked the diked areas and saw nothing which would cause an oil spill in 
the harbour. This check was made after a telephone call from the agent 
for Petro Fina, that company having been considered as a possible source 
of the spill. Again between 2.30 and 3 he examined the drains in the dike 
and saw, as he said, nothing out of the ordinary in the dikes. 

Countering each of these points’ would be this evidence: 

The dike in which the three holes were located was the old dike wall, and 
another wall had been built inside it; 

There’ was always cold weather at some time during the winter, and there 
had been no break in the system leading to large losses of oil before that 
day;_ 

The opinion of Mr. Rohrer that he "would expect the dike walls to retain a 
massive spill". and that he didn't "think I would expect a leak at the 
particular point." I-Ie answered "No" to the question as to whether there 
was any part of the inspection procedure that would have detected a break 
of this nature before it occurred.- 

The evidence of Mr. Pierce, supported by that of Thomas Leung of the 
Nova Scotia Department of the Environment, was that there was a 
considerable quantity of oil in the diked area. 

I must now consider whether Texaco did exercise due diligence. I am driven to 
the conclusion that the inspection procedure was not satisfactory. I make this a 
finding - in other words, there wasn't due diligence. 

’ But one other question remains. Granted, as I have found, that there was fault in 
Texaco’s inspection procedure, what effect is there -in the fact that the open ditch led 
to an unknown sewer into Halifax Harbour? 

I am of the opinion that the company is responsible, once it fails in the defence 
of due diligence, for a natural result of its fault. The natural result of an escape of oil 
may be unpredictable and unforeseen, but certain physical laws will be followed - the 
most important being that a liquid will seek lower levels.
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The company has argued the unforeseeability of the result of the leakage. 
Indeed if the oil had remained in that ditch and had for example, prevented the 
movement of freight cars along the railway tracks or either side for several days, 
different law would have applied. That is to say, the action would probably be at 
common law and certainly s. 33 (8) would not be in issue. 

The key words in that section are: 

unless the accused establishes that the offence was committed without his 
knowledge or consent and that he exercised all due diligence to prevent its 
commission. . 

A 

What happened here, of course, was accidental - only a mad man would intend an 
oil spill or leakage. And, of course, Texaco people would not consent to the deposit of 
oil in the ground from whence it could enter the harbour. But as Mr. Justice Morrow 
said in the Tungsten case, previously noted-, 

To avoid liability the appellant" must couple lack of consent with a behaviour or 
consciousness which in effect shows it was not blind to the consequences of the 
possibility as well as the consequent danger of a leakage such as is found in the 
present case. 

Accordingly I convict. In assessing the penalty-, I consider that the company 
acted properly in trying to minimize the effects of the leakage, and I take into 
account the considerable amount of money spent on the safeguarding of the bulk 
storage plant, and on the clean-up. I must also consider the rather large amount of the 
leakage. It seems to me that a penalty in the lower range is appropriate, and I fix this 
at $2,000.00 payable by June .29, 1979. 

Dated at Halifax, N.S., this 31st day of May A.D., 1979.

~

~



FOREST PROTECTION LIMITED AND GUERIN 229 

RE FOREST PROTECTION LIMITED AND GUERIN 
Supreme Court of New &'unswick‘- Appeal Division, Hughes, C.J.N.B., Bugold an_d 
Ryan, J.J.A., Fredericton, May 25, 1979 

Const«itut‘iona‘l law — Fisheries Act — Pest Control Products Act — 
Certiorari —- Prohibition — Crown Corporation. ’ 

- Appeal from the. judgment of Stratton, J. Supreme Court of N.B.- Queen's 
Bench Division, reported at p. 139 in this volume and (1978), 7 CELR 93. ' 

The accused, Forest Protection Limited, a provincial crown corporation, 
applied for certiorari and prohibition to stop proceedings under subsection 33(2) of the 
Fisheries Act and subsection 3(1) of the Pest Control Products Act and, 
subsection 44(1) of the Pest Control Products Regulations. The infor'ma~t'ions were laid 
by Mrs. Guerin, the President of the Concemed Parents Group Inc. 

Held, the application of the accused for orders of certiorarl and prohibition 
with respect to the summons and informations laid under the Fisheries was refused. 
The Crown is liable to prosecution under section 71 of the Fisheries Act. No similar 
provision is contained in the Pest Control Products Act, and therefore, the Crown is 
not liable to prosecution under that Act. Prohibition was granted with respect to 
prosecutions under the Pest Control Products Act and the Regulations_. 

Hughes, C.J.N.B.: -- This is an appeal by Forest Protection Limited (herein 
referred to as "F.P.L.") from the judgment or order of Mr. Justice Stratton, dismi_ssing 
with co_sts three applications by F.P.L. for orders of certiorari to remove into the 
Supreme Court and to quash thirty summonses issued by a num_ber of Judges of the 
Provincial Court of New Brunswick to F.P._l... pursuant to informations laid by the 
respondent Lucretia J. Guerin, President of The Concerned Parents Group Inc. (herein 
referred to as "Mrs. Guerin"), and for orders_ of prohibition to prohibit any Judge of the 
Provincial Court of New Brunswick from taking any further proceedings with respect 
to the above referred to informations and summonses. 

On March 114, 1977, Judge Taylor, a Judge of the Provincial court, pursuant 
"to informations laid by Mrs. Guerin issued five summonses in which it was alleged that 
F.P.l.. on or after May 20, 1975, and on May 26, 1976, and on three occasions on May 
28, 1976, committed breaches of s., 33(2) of the Fisheries Act, R.S.C—. 1970, Chap F-114 
and amendments thereto, which reads: ~ 

33(2) Subject to subsection (4), no person shall deposit or permit the 
deposit of a deleterious substance of any type in water frequented by fish 
or in any place under any conditions where such deleterious substance or 
any other deleterious substance that results from the deposit of such 
deleterious substance may enter any such water. 

_ 

On the same date Judge Taylor issued two other- summonses on 
informations laid by Mrs. Guerin in which it was alleged that F.P.L. did, on May 28th, 
1976, May 21,, 1976 and May 26, l976,~breach the provisions of s.3(l) of the Pest 
Control Products Act, R.S.C-. 1970, Chap P-10 which reads: . 

3(1) No person shall manufacture, store, display, distribute or use any 
controlled product under unsafe conditions.
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Furthermore, on the same day, Judge Taylor issued.three other summonses 
upon informations laid by the same -informant, alleging that F.P.L., on two occasions 
on May 26, 1976 and on May 21,, 1976 and May 28, 1.976, breached s.l+#(l) of Regulation 
S.O.,R.-72-451 of the Pest Control Products Regulations dated November 10, 1972 
issued and authorized pursuant to the Pest Control Products Act. The subsection 
reads:

’ 

44.(1) No person shall use a control product in a manner that is 
inconsistent with the directions or limitations respecting its use shown on 
the label. 

After the ten summonses hereinabove referred to had been served upon 
F.P.L., its counsel made application to Mr. Justice Stratton for an order of certiorari 

‘ 
to remove and quash the ten summonses and for an order of prohibition to prohibit the 
Provincial Court or any Judge thereof from taking further proceedings with respect to 
the said summonses and/or informations. Upon this application, Mr. Justice Stratton 
made an order dated April 6, 1977, under 0. 62 of the rules of the Supreme Court for 
the issue of a summons returnable before himself. 

,

- 

On May 16, 1977, Judge Gilbert, a Judge of ‘the Provincial Court, upon an 
information laid by the respondent, issued a summons in which it was alleged that 
F.P.L. committed breaches of s.3(_l) of the Pest Control Products Act on May 2_2, and 
on May 24», 1976. ' 

On May 17, 1977, Judge Montgomery, also a Judge of the Provincial Court, 
issued two summonses upon informations laid by the respondent charging F.P.L. with 
offences under s..3(l) of the Pest Control Products Act on May 21 and May 26, 1976, 
and one offence against s.33(2) of the Fisheries Act alleged to have occurred on May 
26, 1976. 

On May 18, 1977, Judge Savage, a Judge of the Provincial Court, upon 
informations laid by Mrs. Guerin, issued eight summonses charging F.P.L. with 
offences against s.33(2) of the Fisheries Act-, and s.3(1) of the Pest Control Products 
Act, alleging the offences to have occurred on May 20, 21, 24, 26 and 31, 1976. 

On Ma-y 20, 1977, Judge Taylor, upon informations laid by Mrs. Guerin, 
issued a further eight summonses charging F.P.L. with offences against s.33(2) of the 
Fisheries Act, s.3(l) of the Pest Control Products Act and s.44(l)_ of the Regulations made thereunder, and alleging the offences occurred on June 1, 2 and 3, 1976, and May 
12, 1977. i

f 

A similar application to Mr. Justice Stratton was made by counsel on 
behalf of F.P.L. for orders of certiorari and/or prohibition with respect to ’the.last 
mentioned group of nineteen summonses, and an order thereon was made on May 26, 
1977 returnable before the same Judge, r 

Finally, on May 24, 1977 Judge Gilbert issued one further summons upon 
the information of Mrs. Guerin charging F.P.L. with offences under s.3(1) of the Pest 
Control Products Act on May 25, and 30, 1976, and on June 9, 1977, Mr. Justice

~
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Stratton issued a third summons for" the hearing of an application for orders of 
certiorari and prohibition. ' 

Mr. -Justice Stratton conducted the hearing of all three summonses on June 
28 and 30, 1977, and following the taking of evidence and the filing of briefs by 
counsel acting on behalf of F.P.L. and Mrs. Guerin, the learned Judge issued his 
judgment dated February 17, 1978, whereby he dismissed, with costs, the three 
applications. 

On this appeal, counsel on behalf of F.P.L—. alleges that the learned Judge 
erred in refusing to issue the orders of certiorari and/or prohibition asked for on one or 
both of the following grounds: 

a) Forest .Protection Limited is and has been at all times a servant of the Crown in Right" of the Province of New Brunswick. and in particular during 
the months of May and June in the years 1975 and 1976, and as such it is 
not subject to proceedings under and by virtue of the Criminal Code, 
R.S.C. 1953-54, C. 51, and amendments thereto, and it is immune to 
prosecution under the Fisheries Act, R.S.C. 1970, Chap F-14, and 
amendments thereto, and the Pest Control Products Act, R.S,.C. 1970, Chap P-10, and amendments thereto, and the Judges of the Provincial 
Court referred to herein therefore exceeded their jurisdiction in issuing the 
within summonses and are without jurisdiction to conduct any further 
proceedings in relation thereto; 

b) The laying of thirty separate informations by the same informant against 
Forest Protection Limited under the some Acts in the circumstances 
amounts to an abuse of the process of the Court in that the informant and 
the Concerned Parents Group, Inc., which she represents, are endeavouring 

« to use the criminal courts to achieve a civil and/or political object and as ‘ 

such, should not be tolerated. 

In his reasons for judgment, the le_amed Judge of first instance related the 
factual background of the instant case. Needless to say, the so-called spray program 
constitutes an extremely contentious issue due to conflicting concerns between those who believe the spray is necessary for the survival of the spruce and fir forests of the 
Province, and the economy based thereon, and those who are concerned over the 
effect of the spray upon the environment. As to the factual background, I can do no 
better in describing the situation than to quote certain portions of the reasons for judgment of the learned Judge of first instance in which he stated: 

The forests of New Brunswick have become infested with the spruce budworm, an insidious insect which defoliates and kills fir and spruce trees. 
In the spring of 1952-, New Brunswick Internatfional Paper Company Ltd. and the Government of the Province of New Brunswick jointly ca_rried out 
an experimental aerial spraying program over a limited area of forest to determine its effect upon the spruce budworm, it was successful. 
Subsequently, representatives of Government and the forest industry met and decided to incorporate a private company to undertake the 
organization and management of a program of aerial spraying of 
insecticide to protect the forests of New Brunswick.
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F.P.L. was then organized; it was incorporated by Letters Patent dated 
September 6, 1952; it has as its sole object and purpose the protection of 
the forests. F.P.L. is a standard private trading corporation with a capital 
stock_ of $5,000.00 divided into 500 common shares of the per value of 
$100.00 each. Two hundred shares have been issued; in 1975, 180 of the 
issued shares were ’register_ed in the name of Her Majesty the Queen and in 
1976, this increased to 182 shares. At the present time, of the remaining 
18 issued shares, 17 are held by nine participating pulp and paper 
companies and one share is registered in the name of F.P.L. 

Formerly, each of the nine pulp and paper companies had two 
representatives on the Board of Directors of F.P.L.; currently, there are 22 
directors but only 9 of these now represent the pulp and paper companies; 
the balance are either Ministers of the Provincial Crown or representatives 
of Provincial Government Departments, principally the Department of 
Natural Resources. The president of F.P.L. is the Deputy Minister of 
Natural Resources; its chairman and secretary are employed and paid by 
the latter department. Other officers and employees of F.P.L. <:luri.ng the 
years 1975 and 1976 included employees of private industry paid by the 
individual companies from which they came, employees of the Government 
of New Brunswick paid by the Government as well as employees paid by 
F.P.L. 

F.P.L. has, since 1952, (except for 1959), carried out an annual spray 
‘program in May and June of each year. The "Spray Program" for each year 
reallts from a number of contributing facts and factors; in the preceeding 
fall, the area to be sprayed is first determined by defoliation and budworm 
eggmass surveys conducted by Government agencies; as the result of these 
surveys, a proposed spray map is prepared depicting the areas of the 
Province to be sprayed, regardless of ownership; the insecticide to be used 
is selected and the number of its applications and its dosage is determined. 
This spray program is then submitted to the Federal Department of 
Agriculture which receives advice. on the program from experts in related 
fields employed by the various departments of the Federal and Provincial 
Governments who form an Interdisciplinary Committee. The approval of 
the Federal Department of Agriculture is received each year before the 
spray program is put into effect. The spray program is also presented to 
the Board of Directors of F.P.L.; the approval of the Board is contingent 
upon the approval of the Deputy Minister _of Natural Resources who 
receives his authorization from the Minister of Natural Resources. 

The participating pulp and paper companies contribute one-third of the 
costs of the annual spray programand the Province contributes two-thirds, 
although the Province recovers one-half of its contribution from the 
Federal Government. F.P.L. makes no profit nor does it incur any loss. Its 
expenditures are merely met by 

_ 

the participating companies cmd the 
Province in the proportions indicated. 

Section 3 of the Forest Service Act, R.S.N.B. 1973, c.F-23, (formerly 
R.S.N.B. 1952, c.93, s.3) is here relevant; it provides as follows:

~
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3(1) The Lieutenant-Governor "in Council shall maintain a forest service 
for the purpose of 

(a) ‘protecting the forests from fire, insects and diseases, 

3(2) Subject to the approval of the Lieutenant-Governor in Council,. the 
Minister may enter into agreements with the Government of Canada or 
with any person to undertake and carry out operations for protecting the 
forests from fire, insects, and disease; and the Minister may delegate to 
such party such authority as may be deemed necessary for the effectual 
carrying out of the agreement.

’ 

Section 3(2) was cited by the Province as authority to pass 0rder-in-- 
Council No. 53-376, dated May 7, 1953, which authorized the Minister of 
Lands and Mines, (now Natural Resources), to execute an agreement with. 
F.P.L. by the terms of which the Provincial Government engaged F.P.L. to 
undertake and manage an aerial spraying operation directed against the 
spruce budworm, infestation of the forests in the northern part of New 
Brunswick and undertook to pay two-thirds of the amount of the expenditu- 
res of the aerial spraying operation. .From 1953 to 1975 this agreement 
was continued from year to year and the annual estimated cost of the 
Government's share of the. program was included in the estimates for the 

1 

' Department of Natural Resources and approved by the Legislature of the D Province of New Brunswick-.
_ 

The spray programs for the years 1975 and 1976 were submitted to the 
Federal Department of Agriculture and approved. They were also approved 
by the Board of Directors of F.P.L. which engaged private contractors to 
provide the planes and pilots to carry out the aerial spraying operations; 
these latter contractors were engaged by an agreement providing for the 
approval of the Government of New Brunswick. The Main Estimates for 
the Department of Natural Resources for the fiscal years commencing 
April 1, 1975 and April 1, 1976, together included sums exceeding 
$10,000,000.00 for forest insect control which were approved by the New 
Brunswick Legislature and actually paid by the Department of F.P.L. for 
the programs whichwere carried out. 

Because of the decision of Mr. Justice Stevenson in Bri es Brothers Ltd. 
v. Forest Protection Ltd. (1976) 14 N.B.R. (2d) 91, the Board of Directors 
of F.P.L. sought and obtained from the Provincial Government an Order-in- 
Council and Letter Agreement. The Order-in-Council is numbered 
No. 76-335 and is dated May 12, 1976; it provides as follows: 
1. Pursuant to section 3 of the Forest Service Act, the Lieutenant- 
Governor in Council gives his approval 

(a) for the aerial spraying for spruce budworm control in 197 6; 

acres; and - O (b) for the proposed aerial spray program of approximately 9.6 million



' 234 FISHERIES POLLUTION REPORTS" 

(c) for the Minister of Natural Resources to enter into an agreement 
with Forest Protection Limited to carry out the proposed spraying 
operations. 

2. The Province agrees to indemnify Forest Protection Limited with 
respect to claims for damages for injury to the health of any person 
directly caused by the application of chemical insecticides used for killing 
spruce budworms in the spray program for 197 6'. 

3. The Province's agreement to indemnify shall not apply 

(a) to lands owned or controlled by the sponsors of the spray program; _ 

(b) 
_ 

unless the chemical insecticide is mixed in the proper proportions and 
in accordance with any existing licenses, regulations, instructions or 
requirements; - 

(c) with respect to the spraying of private lands contrary to any 
instructions which may be given by the Minister of Natural Resources 
from time to time; 

(CD in the event the application of‘ the chemical insecticide is not carried 
out in a proper manner in accordance with reasonable standards of 
competence and safety or not to knowingly cause harm to the health 
of any persons. ’ 

The Letter Agreerne'nt is ‘upon the letter-head of the Minister of Natural 
Resources and is as follows: 

P.O. Box 6000 
Fredericton, N'.B". 
E33 531 

__ May 17, 1976. 
Mr. H.J. Irving 
Managing‘ Director 
Forest Protection Limited 
P_.O. Box 1030 
Fredericton, N .B. 
H3B 3C3 
Dear Mr. Irving: 

Pursuant to Order-in-Council of the Lieutenant-Govemor under May 12, 
1976 and numbered 76-335‘, I hereby authorize Forest Protection Limited 
to undertake and carry out the proposed 1976 aerial spray program for 
spruce budworm control of approximately 9.6 million acres of the forests in 
New Brunswick. -

~

~

~
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Further, I hereby delegate to Forest Protection Limited, by the power 
vested in me under the Forest Service Act, whatever authority is necessary 
for you to effectually carry out the above program. 

Please endorse the original and carbon copy of this letter by your 
authorized representative signifying your consent to this agreement. 

(§gd.) Roland C. Boudreau ROLAND C. BOUDREAU 
MINISTER OF NATURAL RESOURCES 

I, H.J. IRVING, President of Forest Protection Limited, hereby accept this 
agreement on behalf of the Company. — 

(Sgd.) H.J. Irving 
H.J. IRVING 
PRESIDENT 

F.P.L. did not plead to the summonses issued herein against it and seeks, by 
these applications, to challenge the jurisdiction of the learned Provincial 
Court Judges to try it for the offences which are charged. 

In explanation of the reference in "the reasons for judgment to the case of 
Bridges Brothers Ltd. Forest Protection Ltd. (supra), I should mention that this was an 
action brought by a company engaged in the blueberry. business, which held about 
8,000 acres of land in southern New Brunswick, claiming damages for loss of its 
blueberry crop in the years 1970, 1971 and 1972 caused by the spray program. One of 
the defences to the action pleaded by F.P.L. was that the spray operations were 
‘carried out with the agreement and approval of the Minister of Natural Resources with 
the object of protecting the forests from insects and disease pursuant to the Forest 
Service Act of the Province, and that the-operations were conducted under statutory 
authority, and consequently the provisions of the Protection of Persons Acting Under 
Statute Act applied. F.P.L. also pleaded that it was an ‘agent of the Crown or a Crown 
Corporation.

' 

The learned trial Judge held F.P.L. had fa_iled to adduce evidence to entitle 
it to the benefit of statutory immunity, there being no evidence to show . 

that the L-ieutenant-Govemor in Council acted under authority of the 
Forest Service Act. Furthermore, he held that F.P.L., being a letters 
patent company, in the absence of a statute conferring immunity upon it, 
the proper inference was that it was acting on its own behalf even though 
controlled to some extent by a Government department; citing .9 Halsbgg, ‘ ‘ 

’s 
Laws of England (3rd ed.) p. 10; North and Wartime Housing Ltd. v. 
Madden, 194g_‘4 D.L.R.‘ 161; and Logan iv". Eoard of School Trustees, 
District 14 (1973) 6 N,B.R. (2d) 599. The learned Judge concluded that 
F.P.L. was an independent contractor of the Crown and of the eight 
participating pulp and paper companies, and was an "agent" within the 
definition of that word in the Proceedings Against the Crown Act, R.S.B.N. 
1973, Chap P-18, which includes "an independent contractor engaged by 
the Crown".
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— The offences char ed 
~ ~ 

F.P.L. was charged with a number of offences against subsection (2) of 
section 33 of the Fisheries Act as amended. It was submitted, during the course of the 
hearing, that the following «provisions of the Act are relevant to the issues to be 
decided: 

33(2) Subject to subsection (4), no person shall deposit or permit the 
deposit of a deleterious substance of any type in water frequented by fish 
or in any place under any conditions where such deleterious substance or 
any other deleterious substance that results from the deposit" of such 
deleterious substance may enter any such water. 

33(5) Any person who violates any provision of this section is guilty of an 
offence and liable on summary conviction to a fine not exceeding five 

1 ‘thousand dollars for each offence. 

64. Any proceedings by way of summary conviction in respect of an 
offence under this Act may be instituted at any time within two years 
after the time when the subject matter of the proceedings arose. 

and any agent thereof. 

F.P.L. was also charged with a number of offences‘ against s.3(l) of the 
Pest Control Products Act, R.S.C. 1970 Chap P-10 and against s.44(l) of a Regulation 

A 

71. This Act is binding on Her Majesty in Right of Canada or a Province

l 

made thereunder. Section 3(1) of the Act reads: . 

‘

. 

3(1) No person shall manufacture, store, display, distribute or use any 
control product under unsafe conditions. 

Section l+l+.(l) of the Regulation reads: 

44(1) No person shall use a control product in a manner that is inconsistent 
with the directions or limitations respecting its use shown on the label. 

Section l0‘of the Act reads in part: 

10(1) 
_ 

Every person who, or" whose employee or ‘agent, violates any 
provisions of this Act or the. regulations is guilty" of 

(a) an indictable offence and is liable to imprisonment for two years, or 

(b) an offence punishable on summary conviction. 

relevant provisions: 

2(1) "enactment" means an Act or a regulation or-any portion of an Act or 
regulation; -

~

~ 

The Interpretation Act, R.S.C. 1970, Chap I-23 contains the following.

~
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16. No enactment is binding on Her Majesty or affects Her Majesty's rights 
or prerogatives in any manner, except only as therein mentioned or 
referred to. 

27(2)... all the provision of the Criminal Code relating to summary 
conviction offences apply to all other offences created by an enactment 
except to the extent that the enactment otherwise provides. 

Counsel for F.P.L., in supporting his application for orders of certiorari and
A 

prohibition, contends that F.P.L. is immune from prosecution for the offences alleged 
in all thirty of the informations on the ground that at all times material to the alleged 
offences F.P.L. was a servant of the Crown in right of the Province of New 
Brunswick. B 

The learned trial Judge rejected this contention after reviewing a number 
of cases where Crown immunity was claimed. These included Mellenger v. New 
Brunswick Development Corporation [1971] 2 A11 E.R. 593, where the English Court 
of Appeal held the defendant immune from suit in England on the ground the defendant 
was an arm of the Government of New Brunswick and could avail itself of the doctrine 
of sovereign immunity. There the plaintiff's action was for a commission alleged to be 
due and owing to him by the Development Corporation. The defendant in thatcase was constituted by a special Act of the Legislature of New Brunswick which provided: 

There is hereby constituted on behalf of Her Majesty in Right; of New 
Brunswick a body corporate under the “name of The New Brunswick 
Development Corporation. 

Lord Denning, at p. 5%, stated the legislation constituted the corporation 
"on behalf of Her Majesty" which, in the circumstances, was sufficient to entitle the 
corporation to sovereign immunity, but he continued: ’ 

‘Apart, however, from the statute, the functions of the corporation, as 
carried out in practice, show that it is carrying out the policy of the 
Government of New Brunswick itself. It is its alter ego. 

Counsel for F.P.L. submitted that the latter statement indicated that even 
though F.P.L. is not a statutory corporation, it might still be a servant of the Crown 
because of its functions and purpose. 

The second case relied upon by the learned trial Judge was that of Westeel- Rosgg Limited v. Board of \ Governors of South Saskatchewan Hospital Centre et al. 
[1977] 2. S.C.R. 238,. (S.C.C.), where the defendant hospital board‘ contended it was an agent of the Crown and as such was not subject to the Saskatchewan Mechanics’ 
Lien Act-.. There. is no resemblance between the facts in the Westeel-Rosco case and 
the instant case, "but Mr. Justice Ritchie, in delivering the judgment of.‘ _the Supreme 
Court, stated the applicable rule involved in the issue which we have to decide on this 
appeal. At pp. 249-50 he stated: 

Whether or not a particular body is an agent of the Crown depends upon the 
nature and degree of control which the Crown depends upon the nature and 
degree of control which the Crown exercises over it. This is made plain in
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a paragraph in the reasons for judgment of Mr. Justice Laidlaw, speaking 
on behalf of the Court of Appeal for Ontario in R. v. Ontario Labour 
Relations Board, Ex, p. Ontario Food Terminal Board, (1953), 38 D.L.R. 
(2d), 530, at. 534, where he said: .

. 

It is not possible for me to formulate a comprehensive and accurate 
test applicable in all cases to determine with certainty whether or 
not an entity is a Crown agent. The answer to that question depends 
in part upon the nature of the functions performed and for whose 
benefit the service is rendered. It depends in part upon the nature 
and extent of the powers entrusted to it. It depends mainly upon the 

. nature and degree of control exercisable or retained by the Crown.

~ 

The learned Judge of first instance also relied on a passage in Halsbury's’ 
Laws of England, 4th ed. vol. 9 at p. 722 which reads: 

In the absence of any express statutory provision, the proper inference, at 
any rate in the case of a commercial corporation, is that it acts on its own 
behalf, even though it is controlled to some extent by a government 
department. The fact that a minister of the Crown appoints the members 
of such a corporation, is entitled to require them to give. him information 
and is entitled to give them directions of a general nature does not make 
the corporation his agent. The inference that a corporation acts on behalf 
of the crown is more readily drawn where its functions are not commercial 
but are connected with matters, such as the defence of the realm, which 
are essent,ially the province of government. 

. Counsel for both parties to this appeal have submitted a number of other 
authorities on the issue of what is, and what is not, a servant’ of the Crown, but I find 
nothing in the material submitted nor as a result of my own research on the question 
which assists me in reac:hi_ng a firm opinion on the question. I shall therefore seek to 
apply the test stated in the judgment in the Westeel-Rosco case, and consider in 
particular the nature and degree of control which‘ the Crown, in right of the Province 
of New Brunswick, exercised over F.P.L. during the spray program seasons in 1976 and 
1977 when the alleged offences were said to have been committed. Inote, first of all, 
that 5. 3(1) of the Forest Service Act provides: ’ 

3.( 1) The Lieutenant-Governor in Council shall maintain a forest service 
for the purpose of « 

(a) protecting the forests from fire, insects and diseases, 

I infer that this responsibility of the Lieutenant-Governor in Council could 
be discharged by the employment of persons having the status of employees within a

~ 

department or branch of the Government. It could be performed through the- 
employment of an independent contractor, or through a company owned and controlled 
by the Crown in right of the Province. 

In Montreal v. Montreal Locomotive Works Ltd. [1947] _1.DI.L.R. 161 (P.C.), 
affirming [‘l945]S.5C.R. 621, it was held that a commercial corporation which normally 
carried on its own business, mayby contract, act as a servant or agent of ‘Her Majesty

~
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by contracting to act on business of Her Majesty under the control of Her Majesty 
through her Minister and on her behalf. In the contrac-ts between the corporation and 
the Canadian Government represented by the Minister of Munitions and Supply of 
Canada for the production of tanks and gun carriages, the corporation's obligations 
were referred to as "for and on behalf of the Government and as its agent". It was 
held that on the proper construction of the contracts where the corporation took _no 
risk of loss and assumed no liability except for bad faith or wanton neglect, and the 
fees it received from the Govem_ment were for management services-, the corporation 
was an agent of the Crown rather than an independent contractor. Hence, the 
corporation was held not assessable for occupant or business taxes under the Montreal 
Charter. Lord Wright, after referring to the problem of whether the corporation was 
an agent of the Government or whether it was acting on its own behalf -in making the 
tanks and gun carriages for delivery to the Government stated at p. 169: 

The great difference of opinion on this question in the Courts below 
illustrates the difficulty which is inherent in deciding questions like this. 
In earlier cases a single test, such as the presence or absence of control, 
was often relied on to determine whether the case was one of master and 
servant, mostly in- order to decide issues of‘ tortious liability on the part of 
the master or superior. In the more complex conditions of modern 
industry, more complicated tests have often to be applied. It has been 
suggested that a fourfold test would in some cases the more appropriate, a 
complex involving (1) control; (2) ownership of the tools; (3) chance of 
profit; (4) risk of loss. Control in itself is not always conclusive. 

In the case at bar, F.P.L. does not carry on any business with a view to 
profit, nor is there any risk of loss. The company is used by the Government of New 
Brunswick as its instrument to perform the budworm spray program and to all intents 
and purposes, the company and the work which it performs, is totally controlled by 
officials designated or appointed by the Government or its officials. The spray 
program, which is carried out, is first approved by the Government which has power at 
any time to alter the program in any respect and to specify how, when and with what 
kind of insecticide the program is to be implemented. The degree of control which the 
Government has over the activities of F.P.L. is, in my opinion, as complete and 
detailed as the control which it could exercise over its own employees had the 
Government chosen to perform the spray operations with its own forces, and chartered 
air craft and pilots to carry out the spraying operations. Having given the question my 
best consideration, I have reached the conclusion that F.P.L. in the conduct of the 
spruce budworm program is aservant of the Government of New Brunswick and as 
such is entitled to such immunity from prosecution as the Crown in the Right of the 
Province possesses with respect to the offences specified in the Acts and Regulations 
under which the charges against F.P.L. have been laid. In reaching this conclusion, I 
have taken into consideration two decisions of this Court involving the quasi-criminal 
liability of employees of the Crown or of a Crown agency. In The,_King v. Marsh: Ex 
parte Walker (1909) 39 N.B.R. 329, where a station agent of the Intercolonial Railway 
at Fredericton was convicted under the Canada Temperance Act of an offence of 
warehousing and keeping for delivery a quantity of intoxicating liquor brought into the 
railway station by the Intercolonial Railway, while acting as a servant of the Railway, a public work owned and operated by the Crown in Right of Canada, it was held that 
the Crown, not being expressly mentioned in the. Canada Temperance Act, was not 
bound thereby and therefore its station agent, acting in the course of his duty, could
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not be convicted of the offence. In the second case, The King LeBlanc_ (1930) 1 
M.P.R. 21, where a road supervisor, acting in obedience to his instructions, stored 
dynamite "belonging to the Crown in the right of the Province of_ New Brunswick 
contrary to the Explosives Act, R.S.C_. 1927, ch. 62, an Act- not made binding on the 
provincial Crown, the conviction of the Crown's servant, acting in the course of his 
employment; which was the construction of a public work to be used‘ and operated for 
the benefit of the public, was set aside, the servant being held excluded from the 
provisions of the Explosives Act as was his employer, the Crown. 

4 

. The question now to be considered is what immunity from prosecution does 
the Crown in "Right of the Province of New Brunswick possess in respect of 
prosecutions (a) for offences against the Fisheries Act, and (b) for offences against the 
Pest Control Products Act and regulations made thereunder? 

I have already set forth the text of s.33(2) and s.33(__5) of the Fisheries Act 
which create the offences with which F.P._L. is charged. "Section 71 of the. Act reads: 

71. This Act is binding on. Her Majesty in Right of Canada or a Province 
and any agent thereof. '

. 

In my opinion, no other objective can be attributed to s. 71 than that 
Parliament intended to make the prohibitions contained in the Act applicable to the 
Crown both in the Right of Canada and the Provinces and any agent thereof. This 
interpretation would, of course, include F.P.L. as an agent of the Crown. 

The Pest Control Products Act and Regulations m_ade thereunder are not 
made applicable to the Crown either in the Right of Canada or of a Province. 
Accordingly, I am of the opinion that "the Crown in the Right of the Province of New 
Brunswick is not bound thereby, and that F.P.L., which I found to be a servant of the 
Crown, is also not bound by the Act when it acts in the course of its employment and 
within the scope of its authority as a -servant of the Crown. 

As a second ground for the application by counsel for F.P.L. for orders of 
certiorari and prohibition, counsel advanced the argument that the laying of thirty 
separate informations by the same informant, against F.P.L. under the same Acts, 
constituted an abuse of the process of the Courts in that the informant and the 
Concerned Parents Group Inc. are endeavouring to use the cri_minaI Courts to advance 
a civil and/or political object, and that such should not be tolerated. 

The learned Judge of first instance rejected this’ submission on the 
authority of Rourke v. The Queen (1977) 1_6,N,.,R. 181; 35 C.C.C. (2d) 129, wherein Mr. 
Justice Pigeon stated: 

‘ ’ 

‘I cannot admit of any general discretionary power in Courts of criminal 
jurisdiction to stay proceedings regularly instituted because the 
prosecution is considered oppressive. 

' 

Counsel submitted a number of decisions referring to the Rourke case 
including" Re Orysiuk, and The Queen (1977);? C.C.C. (2d) 445 (Alta C.A.), and R. v. 
Weightman and Cuririinghajrii ( 1977) _37 (2d) 303, to support his contention that

~

~

~
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the rule relied upon by the learned Judge of first instance did not apply to the facts of 
the instant case. . 

I find no admissible evidence in the material presented in the instant case 
to establish an ulterior or improper motive for the laying of the informations, all 
evidence relied upon being hearsay and contained in newspapers. It is therefore- 
unnecessary, in these proceedings, to determine whether this is a proper case for the 
Court's intervention to prohibit a prosecution. 

For the foregoing reasons I would allow the appeal in part, and order that 
the Judges of the Provincial Court of New Brunswick be prohibited and they are 
hereby prohibited from further proceeding in the matter of the informations laid by 
the respondent against Forest Protection Limited for alleged offences hereinabove 
referred to against the Pest Control Products Act and the ‘Regulations made 
thereunder. 

The application of Forest Protection Limited for orders of certiorari and 
prohibition with respect to informations laid under the Fisheries Act and the 
summonses issued thereon is refused. 

As the appeal is allowed in part, I would make no order as to the costs.
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REGINA v. BLACKHAM'S CONSTRUCTION LTD 
Co_l_umbia»C0u1'lt}’ Court, chiuiwack. Grimmett, J., December 27, 1979 

Constitutional Law - Fisheries Act - R.S.C. 1970, chap. F-14, as amended 
by ss. 31(1) S.C. 1976-77, chap. 35 2- harmful, alteration, disruption or destruction of 
fish habitat —British Columbia Gravel Removal Order, SOR/76-698, under Fisheries 
Act — property ownership. 

The accused corporation was charged with removing gravel from the Fraser 
River without a permit from the fisheries authorities and carrying on an undertaking 
that resulted in the harmful alteration, disruption or destruction of fish habitat. The 
provincial Court acquitted the accused. 

. Held, the appeal by the Crown was dismissed. The Fisheries Act cannot, in 
effect, prohibit the accused from carrying on its business of gravel removal from 
property over which it has exclusive rights of ownerships. 

D. Renwick, for the Crown, appellant 
J. Cram, for the accused, respondent 

Grimimett, Co. Ct. J.:-.- This is an appeal from an acquit_al by the 
Provincial Court of the Respondent on four counts that it did at or near Clark Road, in 

’ 

the Municipality of Chilliwack-, Province of British Columbia: 'I 

'1. ...on or about the 21st day of November, A.D. 1978 ... unlawfully did 
remove gravel from the normal high water wetted perimeter of the 
Fraser River that is a spawning ground frequented by fish without 
being the holder of a permit in writing issued by the Regional 
Director or a fishery officer.

a 

2. ...on or about the 21st day of November, A.D. 1978 did unlawfully 
carry on an undertaking that resul_ted in the harmful alteration, 
disruption or destruction of fish habitat. 

3. ...on or about the 23rd day of November A.D. 1978 unlawfully did 
remove gravel from the normal high water wetted perimeter of the 
Fraser River that is a spawning ground frequented by fish without 
being the holder of a permit in writing issued by the Regional 
Director or a fishery officer. . 

4. ...on or about the 23rd day of November, A.D. 1978 did unlawfully 
carry on an undertaking that reailted in the harmful alteration, 
disruption or destruction of fish habitat. 

. Counts 2 and 4' are laid under Section 31(1) of the Fisheries Act R.S.C. 
1970 Chapter F-ll} and Counts 1 and 3 are laid under the British Columbia Gravel 
Removal Order SOR/76-698 passed pursuant to the said Fisheries Act and the sections 
of the Act and the Gravel Removal Order as follows:

~

~
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Section 31(1) No person shall carry on any work or undertaking that results 
in the harmful alteration, disruption or destruct-ion of fish habitat. 
Section 31(5) For the purposes of this section and sections 33, 31.1 and 
33.2, ‘fish habitat’ means spawning grounds and nursery, rearing, food 
supply and migration. areas on which fish depend directly or indirectly in 
order to carry out their life processes. a 

BRITISH COLUMBIA GRAVEL REMOVAL ORDER 

are: 

2. No person shall remove gravel from, or displace gravel within, the 
normal high water wetted perimeter of any portion of a stream, river or 
other body of water that is a spawning ground frequented by fish otherwise 
than under the authority of and in accordance with a permit in writing 
issued by‘ the Regional Director or a fishery officer. 

4. A permit issued under Section 2 or 3 shall not be constructed as 
permitting a person 

(a) to alter the configuration of a river, stream or body of water without 
permission from the provincial authority having jurisdiction in the 
matter; or ' 

(_b) to remove gravel from or displace gravel within a place unless he is 
‘the owner of that place or acts on behalf of such owner. 

The facts relating to the case are not in dispute, and the material facts 

1. The area involved is either owned by, or that portion not owned is 
leased, by the Respondent. 

2. Both parts, either owned or under lease, were alienated from the Crown by Crown grants late in the last century, and are held in fee 
simple by the Respondent or its lessor as ultimate mccessor in title 
from the original Crown grantees. 

3. All of the area involved was originally dry land but subsequent to the Crown grants, according to the surveyor witness, Tunbridge, ' 

in the 
1930's or 1940's, the Fraser River changed and a channel of the river became established, still exists, and it is from part of this area of the 
river that the Respondent is in the business. of gravel. '

‘ 

4. The area from which the Respondent is removing gravel is a "fishing 
habitat" as described in the Fisheries Act. 

Counsel for the Respondent candidly agrees that the Government of 
_ 

a Canada has the legislative authority to enact legislation for the regulation and 
preservation of fisheries, but relies on the fact that the property is owned’ in fee 
simple or leased by it from an owner in fee simple and that it is entitled to carry on
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the said gravel removal business in spite of Section 31 of the Fisheries Act and Section 
2 of the British Columbia Gravel Removal Order. '

~ 
In effect, the_ case turns on the question of whether the Federal’ 

Government with its power to enact legislation for the regulation and preservation of 
fisheries, can by such legislation, deprive an owner of land in fee. simple without any 
reservations to the right to use that "land in a manner that would, except for the 
federal Fisheries act legislation, be lawful. 

Several cases were cited by counsel as follows: 

1. R. v. Fowler [1977 14-W.W.R. 449 

2. R. v. Fowler [1979]1 W.W.R. 285 

3. R. v. McTaggard 1972 3 W.W.R. 30 
Q4. Attorney General for Canada v. Attomeys-General for Ontario, 

Quebec and Nova Scotia [1898] A.C. 700 

5. Attorney-General for Canada v. Attorney General for British 
cozumbia.[192oJ 3 W.W.R. 4.49 - - 

6. The Queen v. Christian A. Robertson [188216 S.C.R. 52 

7. Venning v. Steadman [188319 S.C.R. 206 

8. Attorney General for British Columbia v. Attorney General for 

I feel that it is only necessary to consider three of the cases cited, namely, 
[he Crown v. Robertson, Ve_nning v. Steadman, and A.G. for Canada v. A.G.'s for 
Ontario, Quebec and Nova Scotia and I shall quote from what I believe to be the 
applicable portions‘ of the said cases: 

The Queen v. Robertson 

Headnotes, Page 53: 

HELD - (affirming the judgment of the Exchequer Court) 1st, that the 
general power of regulating and protecting the Fisheries, under the British 
North America Act, 1867, sec 91, is in the Parliament of Canada, butthat 
the license granted by the Minister of Marine and Fisheries of the locus in 
quo was void because said act only authorizes the granting of leases 'where 
the exclusive right of fishing does not already exist by law,’ and in this case 
the exclusive right of fishing belongedto the owners of the land through 
which that portion of the Miramichi River flows.

~

~
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Pages 63-64: 

‘The clause of the Act referred to in_ the first of the above questions is the 
2nd section of the Dominion Act 31st Vic.,, ch. 60, and is as follows:— 'The 
Minister of Marine and Fisheries may, where the exclusive right of fishing 
does not already exist by law, issue or authorize to be issued Fishery 
Leases, and licenses for Fisheries and fishing wherever situate and carried 
on, but leases or licenses for any term exceeding nine years, shall be issued 
only under authority of an order of the Governor in Council’. 

’The Act in which this section is contained waspassed by the Dominion 
Parliament’ for the regulation of fishing and the Protection of Fisheries 
and it was passed under the authority of the British North America Act, 
the 91st section of which places, among other matters, under the exclusive 
authority of the Parliament of Canada, .'Sea Coast and Inland Fisheries’. 

Pages 123 and 124: (Ritchie, C.J.) 

To all general laws passed by the Dominion of Canada regulating 'sea coast 
and inland fisheries’ all must submit, but such laws must‘ not conflict or 
compete with the leg“isla—tive power of the local legislatures over property 
and civil rights beyond what may be necessary for. legislating generally and 
effectually for the regulation, protection and preservation of the fisheries 

' 

in the interests of the public at large. Therefore, while the local . legislatures have no right to pass any laws interfering with the regulation 
and protection of -the fisheries, as they might have passed before 
confederation, they, in my opinion, clearly have a right to pass any laws 
affecting the propertyin those fisheries, or the transfer or -transmission of 
such property under the power conferred on them to deal with property and 
civil «rights in the province, inasmuch as such laws need have no connection 
or interference with the right of the dominion parliament to deal with the 
regulation and protection of the fisheries, a matter wholly separate and 
distinct from the property of the fisheries. By which means the general 
Jizrisdiction over the fisheries is secured to the parliament of the Dominion, 
whereby they are enabled to pass all laws necessary for their preservation 
and protection, this being the only matter of general public interest in 
which the whole Dominion is interested in connection with river fisheries in 
fresh water, non-tidal rivers or streams,‘ aich as that now being considered, 
while at the same time exclusive jurisdiction over property and civil rights 
in such fisheries is preserved to the provincial legislatures, thus 
satisfactorily, to my mind, reconciling the pow,e_rs of both legislatures 
without infringing on either. 

Venning v. Steadman 

Headnotes, Page 206 and 207: 

Three several actions for trespass and assault were brought by A., B., and 
C., respectively, riparian proprietors of land fronting on rivers above the u ebb and flow of the tide, against V. for forcibly seizing and taking away 
their fishing rods and lines, while they were engaged‘ in fly-fishing for
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Page 209: 

Page 210: 

FISHERIES POLLUTION REPORTS 

salmon in front of their respective lots. The defendant was a Fishery‘ 
Officer‘, appointed under the Fisheries Act (31 Vic. ch. 60), and justified 
the seizure on the ground that the plaintiffs were fishing without licenses 
in violation of an Order-in-Council of June 11th, 1879, passed in pursuance 
of section 19 of the Act, which order was in the words.--’Fishing for salmon 
in the Dominion of Canada, except under the authority of leases or licenses 
from the Department of Marine and Fisheries is hereby prohibited.’ The 
defendant was armed and was in company with several others, a sufficient 
number to have enforced the seizure if resistance has been made. There 
was no actual A recovered $3,000, afterwards reduced to $1,500, 
damages; B. $1,200; and C $1,000. 
Held - That.Sect‘ions 2 and 19 of the Fisheries Act, and the‘ Order-in- 
Council of the 11th June, 1879, did not authorize the defendant in his 
capacity of Inspector of Fisheries, to interfere with A., B., and C.’s 
exclusive right as riparian proprietors of fishing at the locus in quo; but 
that the damages were in all the cases excessive, and therefore new trials 
should be granted. ‘ 

Section 2 provides that:
V 

The Minister of Marine and Fisheries may, when the exclusive right 
of fishing does; not already exist by law, issue or authorize to be 
issued fishery leases and licenses for fisheries and fishing 
wheresoever situate or carried on; but leases or licenses for any term 
exceeding nine years shall be issued only under the authority of an 
order of the Governor in Council. 

Under this statute, on the 11th June, 1879, the Governor in Council passed 
an Order in Council, which was as follows: 

On the recommendation of the Honourable the Minister of Marine and 
Fisheries, and under the provisions of the 19th section of the Act 
passed in the session of the Parliament of Canada, held in the 31st 
year of Her Majesty's reign, ch. 60 and intituled: 'An Act for the 
Regulation of Fishing and Protection of Fisheries.’

4 

His Excellency, by and with the advice of the Queen's Privy Council of 
Canada, has been pleased to order, and it is hereby ordered, that the 
following fisher"y' regulation be, and the same is hereby made and adopted: 

'Fishing for Salmon in the Dominion of Canada, except under the 
authority of leases or licenses from the Department of Marine and 
Fisheries, is hereby prohibited!’

~
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Page 211: 

In construing the »19th section of this statute, I think the authority vested 
in the Governor of Canada to forbid fishing except under the authority of 
leases or licenses was intended to apply to cases such‘ as are referred to in 
the second section, where the exclusive right of fishing does not already 
exist by law, or to cases where the Government may, as riparian 
proprietor, have the right as such to control the fishing, and ought not to 
be held to apply to cases where the exclusive right of fishing exists by law. 
Such an absolute prohibition of the enjoyment of their property by riparian 
proprietors, or what might be still worse by granting a license to one 
proprietor and witholding it from another, thereby destroying the value of 
the property of the one, and enhancing the value of the property of the 
other, would simply be an arbitrary interference with the rights of property 
pure and simple, and no statute should be so construed as to have such an 
effect, unless, assuming Parliament has the power to enact such a law, it 
should appear that, possessing such power, such an intention is indicated by 
clear and unequivocal language or irresistible inference, which it is quite 
impossible to say exists here, in the face of that: well settled canon of 
construction, that statutes which encroach on the rights of the subjects, 
whether as regards persons or property, are to receive a strict 
construction, or as Cockburn, C.J. in Harrod v. Worship (1) says:- 

'It is a canon of construction of acts of Parliament that the rights of 
individuals are not interfered with, unless there is an express 
enactment to that effect, and compensation given them! 

In this case, whether Parliament has the power absolutely to prohibit, or 
when or under what circumstances riparian proprietors may be prohibited 
from exercising their rights, it is not necessary to discuss or determine, 
because, I can find nothing in the statute to justify the conclusion that 
Parliament intended, for no» apparent. reason, thus to prohibit the 
enjoyment of riparian rights, and so directly to interfere with property and 
civil rights.

V 

Page 226, 227: 

..._If this be so, what is the jurisdiction here of the defendant-?- He says: 
'Under these statutes and regulations I went there to prevent the 
party who had the riparian right to fish from fishing on his own land, 
because he did not take a lease from the Government,’ 

who had no power ‘to give it to him, or a license where none» was required. I 
have shown he did not require a license, because the law said, as plainly as 
_words could make it, in my opinion, that a party who had an exclusive right 
did not require a license. Here, then, is one of the rights of property 
tacitly accorded by the terms of the regulation attempted to be attacked, 
and if‘ the Government had the right to say, 'You cannot fish on your own 
land without taking a license,’ they could demand a tax so heavy as to 
prevent the parties using their rights. It is possible that the extreme right
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to legislate to thatextend does exist, but it could only be exercised’ where 
there was an extreme public necessity for it. It is possibly true that 
extreme course, for the purpose of revenue, might be resorted to by the 
Government, but then very great necessity must be shown before, I think, 
Parliament would have the right to say to a riparian owner 'you shall not 
exercise your common law rights of property without paying a tax to the 
Government! It is quite possible that it might be done, and I do not say 
that in extreme cases it could not be done; but from what we know of the 
condition of the country, we have no right to conclude that any such 
necessity exists or existed. 

_

. 

Attorney General fortcanada. v. .Attor‘neys-General. for Ontario, etal 

Page 712, 713: 
' ‘ 

Their Lordships are of opinion that the 91st section of the British North 
America Act did not convey to the Dominion of Canada any proprietary 
rights in relation to fisheries. Their Lordships have already noticed the 
distinction which must be borne in mind between rights of property and 
legislative jurisdiction. It was the only which was conferred under 
the heading, "Sea-Coast and Inland Fisheries" in s. 91. Whatever proprieta- 
ry rights in relation to fisheries were previously vested in private 
individuals or in -the provinces respectively remained untouched by that 
enactment. Whatever grants might previously have been lawfully made by 
the provinces in virtue of their proprietary rights could lawfully be made 
after that enactment came into force. At the same time, it must be 
remembered that the power to legislate in relation to fisheries does 
necessarily to a certain extent enable the Legislature so empowered to 
affect proprietary rights. An enactment, for example, prescribing the 
times of the year during which fishing is to be allowed, or the instruments 
which may be employed for the purpose (which it was admitted the 
Dominion Legislature was empowered to pass) might very seriously touch 
the exercise of proprietary rights, and the extent, character and scope of 
such legislation is left entirely to the Dominion Legislature. The 
suggestion that the power might be abused so as to amo_un_t to a practical 
confiscation of property does not warrant the imposition by the courts of 
any limit upon the absolute power of legislation conferred. The supreme 
legislative power in relation" to any subject-matter is always capable of 
abuse, but it is not to be assumed that it will be improperly used; if it is, 
the only remedy is an appeal to those by whom the Legislature is elected.

~ 

The facts and the dicta in the Venning and Steadman case are rather 
compelling in leading me to the conclusion that. there should be an acquittal in the 
case at bar. In that case in spite of an absolute prohibition against fishing for salmon 
except under lease or lic_ense from the Department of Marine and Fisheries it was held 
that the rights of the riparian proprietors of fishing at the«loc'us in quo could not be 
interfered with. It of course must be presumed that the prohibition was enacted for. 
"the regulation and protection of Fisheries". So too, and applying this principle, surely 
the Fisheries Act cannot, in the absence of express words, in effect" prohibit the 
Appellant herein from carrying on its business of gravel removal from property over 
which it has exclusive rights of ownership. ~
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REGINA v. CANADIAN INDUSTRIES LIMITED 
_

_ 

New Brunswick Provincial Court, Ayles, J.,. Campbelltan, New Brunswick, 25, 1980 

Environmental law — Water pollution - Pollution of waters by mercury - 
authorlty of federal Crown to prosecute in view of Canada - New Brunswick Accord - 
Fisheries Act, R.S.C. 1970. - 

The accused made a motion to dismiss the information containing 14 counts of 
depositing mercury in excess of the authorized amount. The accused argued that the 
federal Crown had delegated the responsibility to administer section 33 of the 
Fisheries Act to the Province of New Brunswick and that the federal Crown could not 
prosecute the accused. 

Held, the Canada - New Brunswick Accord for the Protection and Enhancement 
of Environmental Quality ‘did not prevent the federal Crown from prosecuting the 
accused. The Province of New Brunswick could have instituted action to lay the 
charges but_they chose not to do so. Under the Accord the federal Crown retained 
residual right to ‘enforce section 33 of the Fisheries Act. 

R. Dube, for the federal Crown 
R.J. Tingley, for the accused. 

Ayles, 3.: (orally) — .Very well, gentlemen. On the 26th of February, I heard 
evidence and arguments relating to Defence Motion to dismiss the Information. 

The basis of the objection, was that the information containing 14 charges 
against the Defendant, C.I.-L-.-, was improperly before the Court in that it was not laid 
by a person properly qualified to bring this information before the Court. 

Cases cited by Counsel for the Defendant Company, such as R. v. Houser, 8 C.R. 
(3d) 89, R. v. Miller, 30 C.R.N.—S. 372. and R. v. Stevenson, 26 N.B.R. (2d) 581, clarify 
who may or may not lay informations -. the general principle being as stated in R. v. 
Stevenson by Mr. Justice Barry. 

It is a general principle of law that, in the absence of statutory provision-, 
restricting, or regulating, any person may lay an information before the Court by 
complying with the provisions of the Criminal Code of Canada-. 

Therefore we start off with the assumption that. because the Fisheries Act, 
R._S.C. 1970, Chapter F-14, contains no restriction or regulations - that any person 
may lay such an information before a Court having jurisdiction which in this case 
would be the Provincial Court of New Brunswick. 

I must note that Houser and Miller, above, do not change that basic fact. They 
are concerned with who has the ‘carriage of a particular action and the Houser case has 
definitely settled that in matters involving Federal Statutes, that the Attorney 
General of Canada has the right to institute and regulate proceedings for a breach of 
these Statutes. it is agreed, however-, that where. the Attorney General for Canada 
does not act. or does not interfere, anyone may do so and may prosecute the same-
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In this matter the information was instituted by the Attorney General of Canada 
and conducted to date by his agent, Raymond Dubé. 

Up to this point there would be no doubt, whatever, that the information was 
properly laid. However, the Defence claims that on October 21st, 1975 an Accord was 
signed between the Government of Canada and the Province of New Brunswiizk, which 
was received as exhibit "D-1" attached, entitled; "Canada - New Brunswick Accord for 
the Protection and Enhancement of an Environmental Quality". Contending that under 
this Accord the Government of Canada has delegated to the Department of the 
Environment of New Brunswick the right-to administer and to enforce the Regulations 
with which we are here concerned. Exhibit "D-2", a letter from Environment Canada 
to the Defendant Company was introduced as being further evidence that there was 
indeed a delegation of authority to the Province. 

It is recognized in this Accord that Canada has jurisdict-ion and responsibility in a 
field of environmental quality including pollution prevention. 

The crux of the question arises at Article 14 of the Accord and the interpreta- 
tion of this Article or Paragraph is mainly the point at issue herein, 

The Article reads follows; 

14. Canada agrees to take enforcement action: 

(0) at federal facilities unless otherwise agreed to under Clause 13 
above; 

(b) at the request of the Province; or 

(c) where the Province cannot, or for some reason fails to fulfill its 
obligations under this Accord, with respect to matters of federal 
jurisdiction administered by the Province. 

We can agree that Clauses 11: (a) and (b) do not apply after the evidence heard by this 
Court on February the 26th. Therefore if Canada has delegated its authority, it would 
have to be done under Section 14 (c-). 

To paraphrase 11+ (c) 

Where the Province cannot, or for some reason fails with 
respect to matters of federal jurisdiction administered by the 
Province. 

It would appear from the Accord "D-1", - the letter "D-2" and the evidence of 
Mr. Silliphant from the New Brunswick Department of the Environment in Fredericton 
that the Chlor Alkali Mercury Regulations, which are of federal jurisdiction have been ' 

administered by the Provincial Environment Department, on behalf‘ of Environment. 
Canada. 

In this case, the Provincial Department of the Environment knew and was made 
aware of the subject matter of the ll: charges against the C.l.L. and no charges were 
laid by the Province nor did they intend to institute any charges pursuant to this 
information which was given both to Environment Canada and to-Environment‘New* 
‘Brunswick. There was no question that New Brunswick,’ had it so desired, could have

~

~
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instituted action to lay -the charges presently before the Court, by reason of the 
authority contained in Section 11:» of the Accord. They chose not to do so on the 
advice, apparently, of their legal advisers. 

That leaves me with this proposition; to paraphrase 1.4 (c) again; "Where the 
Province fails to fulfill its obligations under this Accord". 

It seems to me that these words taken alone and also taken in context with the 
rest of the Article in the Accord are very plain. Looking at the factual situation, the 
Federal Government was apprised of the fact that the Province would not initiate any 
charges. » Ergo, Environment Canada was left with the knowledge that the Province 
had failed to fulfill its obligations under this Accord; viz, the obligation to take 
enforcement action under Article ll: in conformity with the Chlor Alkali Mercury 
Regulations.‘ 

The Federal Government, in the exercise of its residual rights under 
Section 114 (c) after the Province fai_led to fulfill its obligations decided to take 
enforcement action, itself, which I am satisfied it had the full right to do so. 

It is my opinion that Canada did not agree to give up any rights of enforcement 
‘or prosecution under this Accord. But, in fact, reserved the various items under 114 (a) 
and (b) and a catchall provision in Article 14 (c) where there may be some disagree- 
ment or refusal to act by the Province. 

I am also of the opinion that a private individual could lay’ such an information 
beforethis Court and that this Accord would not preclude his so doing and that the 
Attorney General of New Brunswick would have no authority, whatsoever, to stay 
proceedings or conduct or control the cause. Unless, he was acting with the 
permission and under the control of the Attorney General for Canada. — 

In other words, the Attorney General for Canada is the only one who could 
interfere in such a case, to conduct the case if he so decided. Otherwise, it would 
continue to its conclusion. 

It is my opinion that the It; charges were properly laid. That the Attorney 
General of Canada acting by his agent Phil Henneberry, had authority to lay the said 
charges and that the Attorney General of Canada is the only party who may conduct, 
control or in any way deal with the fourteen (11+) charges presently before this Court. 

Those are my reasons for my decision, gentlemen. 

The appeal by the accused to the Court of Appeal of 
I 

New Brunswick, dismissed 
on September 9, 1980, is reported at page 304 of this volume.
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REGINA v. GULF or GEORGIA TOWING co. 1.113. 
British Columbia Court of Appeal, Bull, Seaton, and J.J._A,, February 7, 1979 

Environmental law -_ Pollution - Charge of depositing oil in ‘water frequented by 
fish —- Defence of "due diligence" on part of employer —- "Due diligence" not shown — 
The Fisheries Act, R.-S.C. 1979, c. F-14, s. 33(2) (ere-en. R.S.C. 1970 c. 17 (1st Supp.), 
3. 3), (8) (en. R.S.C. 1970, c. 17 (1st Supp.), s, 3). 

Fisheries - Pollution .- Charge of depositing oil in water frequented by fish - 
Defence of "due diligence" on part of employer —'- "Due diligence" not shown —- The 
Fi~‘>‘he7‘1'€8 Act". R-5'-CL 1970, C-. F "14, 8. 33(2) (re-en. R.S.C. 1970, c. 17 (1st Supp.), s. 3), 
(8) (en. R.S.C. 1970, c. 17 (1st Supp.), 3. 3). 

The accused was charged under s. 33(2) of the Fisheries Act that it had deposited 
oil in water frequented by fish. While the accused was engaged in filling fuel storage 
tanks a valve at the base of a tank which should have remained closed was open, and 
oil overflowed. 

'

~ 

The accused raised a defence under s. 33(8), which stated that an accused would 
not be liable if it could show that "he. exercised all due diligence to prevent" the 
commission of the offence. The County Court Judge rejected the defence, finding the 
accused had not exercised due diligence, and the accused applied for leave to appeal 
claiming that the judge had erred in law. 

Held, leave to appeal was granted and the appeal dismissed. The County Court 
Judge was right in finding that the accused had not exercised due diligence as it had 
not created a proper system of ensuring its employees were suitably trained to avoid 
such spills, and failed to have a back-up system for inevitable human error. 

R. v. Sault Ste. Marie (1978), 3 C.R. (3d) 30, 40 C.-C.C. (2d) 353, 85 D.L.R. (3d) 
161, 21 N.R. 295 considered. 

’ I-leadnote from 1979 3 W.W.R. 8.4} 

P.D. Lowry, for appellant. 
D.R. Kier, Q.C., for the Crown. 

(Vancouver No. CA 780641) Excerpt from the transcript. 
_BullJ.A.: Mr. Kier, we will not need to call upon you. My brother Seaton will 

give the first judgment. 

Seaton _J.A.: This is an app_licat_ion for leave to appeal on _a question of law alone 
from the decision of a County Court Judge. 

The facts that led to this matter were that a fuel barge went to Tahsis Inlet and 
was unloading fuel. There were four tanks up on shore. Tank,l was filled through the 
one pipe that led from where the barge was up to the four tanks. Prior to tank 1 being 
filled, tank 2 had been filled. Subsequently tanks 3 and 4 were filled, in that order.

~

~
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When tank 4 was being filled, the oil overflowed from the top of tank 1. The valve at 
the base of tank I was found to be open. During this operation a Mr. Fulmer, who was 
a seaman,on the tug, not skilled in this matter, was on top of the oil tanks at times; at 
times he was down at 

A 
the bottom near the valves; and for one period he was away. 

The other person employed, a ‘Mr. Egget, was the person in charge. He was the 
operator of the pump on the barge, though it is said that he did come ashore from time 
to time when they were turn_ing off the valves. 

The charge was that the appellanthad deposited the oil in water frequented by 
fish. That charge was laid pursuant to s. 33(2) re-en. R.S.C. 1970, c. 17 (1st Supp.), 
5. 3 of the Fisheries Act, R.S.C. 1970, c. P-14, as amended. 

The defence at trial before the learned Provincial Judge was that the employees 
did not deposit the oil. They said it was the act of an intervening party opening the 
valves. The trail judge accepted that defence and dismissed the charge. The Crown 
appealed. 

On appeal that defence was rejected. There was a further defence raised, which 
had also been raised before the trial judge but was not considered by him, that being 
that the accused company was not guilty, notwithstanding that the employees might 
be, because the company had exercised due diligence. The source of that defence is 
s. 33(8) en. R.S.C. 1970, c. 17 (lst Supp.), 5. 3 , which I read: 

"(8)’ In a prosecution for an offence under this section or section 33.4, it is 
sufficient proof of the offence to establish that it was committed by an employee or 
agent of the accused whether or not the employee or agent is identified or has been 
prosecuted for the offence, unless the accused establishes that the offence was 
committed without his knowledge or consent and that he exerc-ised all due diligence to 
prevent its commission."

‘ 

The first defence that I referred to that was rejected by the learned County 
Court Judge is entirely a question of fact, and so it has not been urged on us. It is said 
that the learned County Court Judge, in allowing the appeal and convicting the 
appellant, failed to properly apply s. 33(8), that I have referred to. 

The learned County Court Judge made findings of. fact as to the cause of this oil 
spi_ll: .

- 

"It is clear on the evidence and the findings of fact by the learned trial Judge 
that either (a) Mr. Fulmer was in error when he said that the valve in question had 

' been closed by him or his associate, or (b) if he was correct in testifying that the valve 
in question had been closed, then the valve was subsequently reopened by Fulmer or his 
associate or a third party." « 

In my view, the learned County Court Judge concluded that due diligence within 
the meaning of s. 33(8) had not been shown. 

He said this: 
"Here the respondent had" complete control of the entire operation and had a 

clear duty to take all reasonable precautions to prevent any spill from occurring. In



254 FISHERIES POLLUTION REPORTS 

v-iew of the obviously immediate and disastrous consequence of carrying on a pumping 
operation of the kind in question with respect to any one of the four tanks when a 
connecting valve leading to one of the three other tanks which had already been filled, 
‘reasonable precautions’ must be held to include a ‘close and continual scrutiny of the 
valves in question throughout the entire pumping procedure or, failing such scrutiny, 
some other method of ensuring that the valves in question would be closed and remain 
closed throughout-. It is clear that no such continual scrutiny or any adequate 
alternative precautions were taken. The respondent has not discharged the onus upon 
it. It is not a defence on the part of the respondent to say that the fault lies with the 
employee who failed to exercise reasonable care notwithstanding the imposition by the 
company directors of rigid safety regulations and training programs. 

The beginning words of the final sentence I have read, "I-t is not a defence", have 
been relied on as a rejection of the defence under s. 33(8) being available, though, in 

. my view, those words do not mean it is not a defence in law.» They mean it is not a 
defence in this case. 

The appellant says -— and it cannot be argued -.- that it is very careful in its 
hiring and training practices, and that it ensures that people in the position of 
Mr. Egget have_ all the up-to-date safety requirements from the various department. 
Then, it says, that is enough to meet the onus on us under s. 33(8). 1 am unable to 
agree with that. For the purposes of these reasons I assume that Mr. Egget is not the ' 

company in respect of s. 33(8), rather that he is any employee or agent, as referred to 
in that subsection. Whether he is the company or only an employee need not be 
decided here. . 

To test the suggested error of law, I would suggest this: that due diligence under 
the circumstances here might include specific written instructions, maybe locking 
devices for other valves, possible alarm systems. But in the end I am of the view that 
the trial judge decided -— and rightly decided - that this company did not make 
adequate provisions in its systems or otherwise to prevent a spill caused by a valve 
being open that should not have been open. I think that the length that the employer 
must go to will depend on all the circumstances including the magnitude of the damage 
that will be done in the event of a mistake and the likelihood of there being a mistake. 
For fuel barges, if one does nothing but hire careful people, train them carefully and 
tell them not to leave valves open, inevitably a valve will be left open. I am sure they 
have not hired infallible people. There will inevitably then be a spill. It seems to me 
that the consequences are so serious that something will have to be devised by the 
company if it is to be protected here to prevent spills when employees are not as 
careful as they are told to be. . 

Counsel for theappellant relied upon a recent decision, and important judgment, 
in R. v. Sault Ste. Marie (1978), 3 C.R. (3d), 30, 40 C.C.C. (2d) 353, 85 D.L.R. (3d) 161, 
21 N.R. 295, a decision of the Supreme Court of Canada handed down on 1st May 
1978. I must point out at the outset that we have a specificstatutory provision. I 

refer to this case because counsel did and because I think. that the common law is now 
substantially the same as this s. 33(8) provision. This is said at p. 324: 

"The due diligence which must be established is that of the accused alone. 
Where an employer is charged in respect of an act committed by an employee in the 
course of employment, the question will be whether the act took place without the

~

~
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accused's direction or approval, thus negating wilful involvement of the accused, and 
whether the accused exercised all reasonable care by establishing a proper system to 
prevent commission of the offence and by taking reasonable steps to ensure the 
effective operation of the system." '

' 

If those words were to be applied here, I would think it clear that the appellant 
had failed. What it must do is create a proper system, and for that it is knowledgeable 
of what should be done, but I think it quite insufficient to say, "We hire and train 
carefully." In this case, in my view, due diligence has not been shown, I think that is 
what the trail judge meant" when he said: 

"...'reasonable precautions‘ must be held to include a close and continual scrutiny 
of the valves in question throughout the entire pumping procedure or, failing such 
scrutiny, some other method of ensuring that the valves in question wou_ld be closed 
and remain closed throughout." 

I see no error of law. I would grant leave and dismiss the appeal.
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macmn .. CANADIAN CELLULOSE company, LIMITED 

British Columbia cm Court, Law, C.C.J., Prmce Rupert, B.C., July 31, 1979 
Environmental law - Water Pollution - Deposit of deleterious substance in 

place under conditions where may enter water frequented by fish - Defence of due 
diligence — Fisheries Act, R.S.C. 1970, c F-14, ss 33(2), 33(8). 

The accused corporation appealed it conviction for permitting the deposit of 
PCB from January 22 to 28, 1977. The crown conceded the appeal with respect to 
January 28 as it was agreed that the accused exercised due diligence on and after that 
date. 

Held, the appeal by the accused was dismissed with respect to the offence that 
occurred January 22 to 27, 1977. The County court reduced the sentence to $1000 per 
day from $3,500 per day originallyvimposed by the Provincial Cou_rt. In reducing the 
offence, the court considered that there were no previous convictions, the explosion of 
the transformer caused operational difficulties, and the clean up cost was $200,000. 

Werner Hendrich, for the crown, respondent. 
Robert Gauder and Irene Stewart, for the accused, appellant. 

Low, C.C.J.,—This is a summary conviction appeal from the conviction of the 
appellant company that contrary to Section 33(2) of the Fisheries Act, R.S.C. 1970, 
c.F 11+ and c. 17 (1st Supplement) at or near Prince Rupert, British Columbia, on the 
22nd day of January, 1977 to the 28th day of January, 1977 it did unlawfully permit 
deposit of a deleterious substance, to wit: Polychlorinated Biphenyl 12514, in a place 
under conditions where such deleterious substance may enter water frequented by fish. 
Th]: chlemical particularized is commonly referred to as PCB. It is also referred to as 
as era . 

Fifteen other counts were included in the information and tried at the same 
time. Three of them charged the other three offences created by Section 33(2) of the 
‘Fisheries Act for the same period of time as the count set out above. The other 12 
counts charged the same offences on three specific dates subsequent to January 28, 
1977. All ‘additional counts were dismissed. 

The appellant company owns and operates a pulp mill near Prince Rupert. On 
top of a building known as Woodroom III an electrical transformer was situated. At 
approximately 4:00 p.m., on January 22, 1977 the transformer exploded. The explosion 
discharged approximately 210 gallons of PCB from the transformer to the roof of the 
woodroom. The woodroom fronts onto Porpoise Harbour, an inlet of the Pacific 
Ocean. The transformer was located at the back of the woodroom. PCB is an oily 
substance which is heavier than water and not very soluble in water. 

The Crown contended that PCB ran off the. roof of the woodroom and into a 
storm drain system which empties into the harbour. The trial lasted 12 days spread 
over several months. Many employees of the company were called as Crown witnesses 
and each side called several experts. The oral judgment covers 109 pages of transcript 
and consists of an.exh_austive review of the evidence and extensive. findings of fact.

~
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The Learned. Trial Judge found that the charge of permitting the deposit of PCB from 
January 22 to 28, 1977 in -a place- under conditions where it may enter water 
frequented by fish was made out and he convicted accordingly. He applied the 
Kienapple principle with respect to the other 3 counts particularizing the same time 
span. He dismissed the other 12 counts because he was not satisfied that the company 
had deposited or permitted the deposit of" the deleterious substance after January 28, 
1977. . 

There was no dispute on appeal of the allegations that PCB’ is a substance 
deleterious to fish and that Porpoise Harbour contains water frequented by fish. The 
basis of the appeal is that the Learned Trial Judge erred _in finding that it was the 
company that committed the offence, in finding that PCB did. get to Porpoise Harbour 
by way of the drainage system, in finding that the Crown's scientific evidence was 
reliable, and in finding that the appellant did not exercise due diligence to prevent the 
deposit of the PCB in a place under conditions where it may enter water frequented by 
fish. In my opinion these are all issues of fact and the findings are not to be disturbed 
unless they cannot be supported by the evidence. The evidence was carefully and 
thoroughly sifted in the reasons for judgment and all the findings of fact were amply 
supported by the evidence. I would go further and say that the evidence was almost 
overwhelming to support the conclusion that PCB_ went into the interceptors of the 
drainage system from whence it made its way to Porpoise Harbour. That situation was 
permitted by the company to prevail for several days during which time its employees knew or should have known what the likely result would be. It is also my View that the 
evidence of the experts was properly dealt with and that the water samples from the 
harbour supported and strengthened the conclusion that PCB did "get into the harbour 
in serious quantities. .

' 

The defence of due diligence arises from Section 33(8) of the Fisheries Act which 
. reads as follows: 

33 (8) In a prosecution for an offence under this section or section 33.4, it is 
sufficient proof of the offence to establish that it was committed by an employee or agent of the accused whether or not the employee or agent is 
identified or has been prosecuted for the offence, unless the accused establishes 
that the offence was commit-ted without his knowledge or consent and that he 
exercised all due diligence to prevent its commission. 

' It would also arise from the Supreme Court of Canada decision in Regina v. Sault 
Ste. Marie (1978) 3 CR (3d) 30. » 

Some time "was spent at trial on the cause of the explosion and the condition of 
the transformer prior to the explosion. The Learned Trial Judge reached the 
conclusion that the transformer needed replacement and that the appellant did not 
exercise due diligence in ‘attending to it. He also concluded that after the explosion 
the company did not act reasonably and with the obviously necessary care to prevent 
the PCB from entering and remaining within the drainage system. I am not sure that 
it was necessary to make the first finding but both findings are certainly supported by the evidence. Once the explosion took place and the dangerous substance was released 
the company's duty to contain it was clear. It was not until January 24th that the. 
cleanup of the oil on the ground star-ted and the interceptors in the-drainage system were not cleaned out until January 27th. The conclusion that PCB got into the
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interceptors from the 22nd to the 27th and was permitted by the company to remain 
there is well founded by the evidence. It-« was not until the latter date that the 
company did anything to remedy the continuance of the problem insofar as the 
interceptors are concerned. The company's permissiveness thereforepstarted on the 
22nd when it should have acted more diligently and continued to the 27th when it did 
do what was needed to be done. It permitted the deposit on each of those 6 days. In 
my opinion the word, "deposit" in the section refers also to the result and not just the 
act of depositing. Even if the last drop of PCB went into one of the interceptors on, 
say, the 25th-the offence continued as long as the company permitted the deposit to 
remain in the interceptors. 

The Crown conceded on the appeal that the company acted with due diligence 
from the 27th onward and that the conviction should not have been recorded for the 
28th. Accordingly, the appeal is allowed to that extent only. 

Following conviction a sentence of $3,500.00 for each day from January 22 to 28, 
1977 was imposed. Invmy opinion, the sentence was excessive. The company has no 
previous convictions. The spillage of the PCB was accidental and the gravamen of the 
offence is the failure of the company to react properly to it. The explosion of the 
transformer no doubt caused many operational difficulties in the pulp mill and I think 
that once its attention was directed fully to the effect of the spill the company acted 
responsibly. The cleanup has cost some $200,000.00 for land fill. Dredging was 
considered but is was determined to be hazardous, although cheaper. The company 
ac-ted as a good corporate citizen in accepting the more expensive solution. ' 

The sentence appealed is allowed and a sentence of $1,000.00 per day is 
substituted for January 22 to January 27, 1977 inclusive.

~
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THE QUEEN v. SACQBIE AND PAUL 
New Brunswick Court of Appeal, Hughes, C',.J.N.B.-, Limerick and Ryan, J.J,A., 
December 10,1979, Fredericton, N.B. 

Authority of provincial Attomey-General to conduct prosecution under a federal 
statute other than the Criminal Code — Fisheries Act — New Brunswick Fishery 
Regulations — Interpretation of Criminal Code. ' 

Appeal by Crown from judgment of Harper, Prov.’ J. 
An information was laid by a fishery officer who was an employee of the federal 

government. A Crown Prosecutor, appeared as counsel and agent for the Attorney 
General of New Brunswick. The provincial judge dismissed the information on the 
basis that only the federal Attorney General may prosecute the Fisheries Act. The 
N.B. Attorney General appealed the dismissal of the information. 

Held, t_he appeal wasallowed and the case was remitted to the trial judge to hear 
the evidence and determine the case on the merits. While the federal Attorney 
General has exclusive jurisdiction to prosecute the case if he appears, the provincial 
Attorney ‘General has exclusive jurisdiction if the federal A.G. does not appear to 
prosecute a case under the Fisheries Act. 

L_imerick, J.A.:-‘-This is an appeal by the Attorney Genera_l of New Brunswick by 
way of a stated case by His Honour Judge J.D. Harper, a Judge of the Provincial Court 
of New Brunswick against an order of that Judge whereby he dismissed an information 
on a preliminary objection that the prosecutor had no jurisdiction to conduct the 
prosecution. - 

The facts stated in this case are that a fisheries officer, acting under the 
authority of the Fisheries Act, R.S.C. 1970 Chapter F—l#, laid an information under 
oath charging the two respondents herein with committing together an offence against 
the New Brunswick Fishery Regulations contrary to s.6l(l) of the Fisheries Act. 

After the two defendants had entered pleas of not guilty, Judge Harper 
requested counsel to enter their appearances. A Crown Prosecutor, appointed under 
the Crown Prosecutors Act of New Brunswick, stated he appeared "as counsel and 
agent for the Attorney General of the Province of New Brunswick". No one appeared 
on behalf of the Attorney-General of Canada. 

Counsel for the accused took a preliminary objection challenging the legislative 
authority of the Attorney General of New Brunswick through his counsel or agent to 
conduct the prosecution under the Fisheries Act. ‘ 

Judge Harper held that only the Federal Attorney General of his counsel or agent may prosecute violations of the Fisheries Act, and without calli_ng on the informant_to 
conduct the prosecution, he dismissed the information. He purported to so act under 
the authority of R. v. Hauser et al., (1979) 8 C.R. (3d) 89 (S.C.C.). 

When the appeal came on for hearing, it- became apparent that two other appeals 
on the docket viz. The Queen v. Schriver and Stevenson v. The Queen "involved the



250 
g 

', FISHERIES POLLUTION REPORTS 

same questions, (1) the right of persons, other than the Federalgovemment, to lay an 
information charging a violation of a, federal statute other than one dealing with 
criminal law enacted’ under the authority of s.9l(27) of the British North America Act, 
and (2) the right of the Provincial Attorney General to conduct the prosecution of such 
an offence. Counsel representing the Crown and counsel for the four defendants in all 
three cases agreed to argue the three cases together. . 

In R. v. Donald Schriver, the information which charged an indictable offence 
under the Narcotic Control Act was laid by a municipal police officer and at the 
conclusion of a preliminary inquiry the Judge of the Provincial Court _discharged the 
accused holding there was insufficient evidence to warrant a committal for trial. The 
Attorney General of New Brunswick thereupon preferred an indictment before a Judge 
of the County Court against the accused chargi_ng the same offence under the Narcotic 
Control Act. The Judge quashed the indictment holding that, under his interpretation 
of the Hauser case (supra), the Attorney-General of Canada had exclusive jurisdiction 
to prefer indictments under the Narcotic Control Act. 

In Donald William Stevmon v. The Queen Judge George of the Provincial Court 
concluded that an information charging an indictable offence under the Narcotic 
Control Act which was laid by a municipal peace officer was void and that the 
Attorney-General of New Brunswick had no authority to conduct the prosecution of 
such a charge. An order of mandamus was made, on the application of the Attorney 
General of New Brunswick, by Mr. Justice Barry directing Judge George to proceed 
with the hearing of the case on the merits. From this order the defendant has 
appealed. 

Counsel for all parties agree that: 

(1) Both the Fisheries Act and the‘ Narcotic Control Act are within ‘the 
exclusive legislative jurisdiction of Parliament. 

(2) The subject matter of those Acts does not come within the ambit of 
criminal law under s.9l(27) of the British North America Act. - 

(3) Section 27 of the Interpretation Act, R.S.C. 1970, c. I-23 applies so as to 
make all provisions of the Criminal Code relating to both summary convictions 
and indictable offences applicable to the prosecution of offences against any 
federal statute.

' 

(1%) 

A 

Parliament may delegate to anyone the authority to lay informations and 
conduct the prosecution of any federal offence other than an offence against 

. 
criminal law. = 

Mr. Neill, counsel for some. of the defendants, contended that in spite of any 
delegation of authority intended by 5.2 of the Criminal Code to the Attorney General 
of a province that the Hauser case (supra) should be interpreted to mean that an 
exclusive constitutional power was vested in the Attorney General of Canada to 
conduct the prosecution of all offences against federal statutes other than criminal 
offences, relying on certain statements found in the reasons of some of the Judges in 
the Hauser case (supra).

~
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With all due respect, the Judges of the Provincial Courts, the County Court 
Judge and counsel for the accused, have failed to comprehend the reasons for 
judgment delivered in the Hauser case. . 

‘

— 

In that case the Supreme Court of Canada was concerned. with an determined’ 
only the right of the Attorney General of Canada: 

1. to prefer indictments under the Narcotic" Control Act, 

2. to have the conduct of proceedings instituted at the instance of the 
Government of,C,anada in respect of a violation or conspiracy“ to violate any Act 
of the Parliament of Canada or regulation made hereunder other than the 
Criminal Code. - 

The Court was not concerned with the question as to whether or not the 
Attorney-General of a proviince could prefer an indictment under the Narcotic Control 
Act or whether he could conduct the prosecution thereof, nor was the Court concerned 
as to whether a person other than an agent of the Attorney General of Canada could 
lay an information under that Act. a 

Lord Denning once stated that it is erroneous to read into the reasons expressed 
in a case, referable to a given set of facts, an application thereof to another case 
based on a different set of circumstances which were not in the contemplation of the 
Court when it gave those reasons. 

The various -Courts whose decisions are in question in the appeals before us and 
counsel rely on statements made by Spence, J., Pigeon, J. and Dickson, J. .in the 
Hauser case. It is not necessary to consider the reasons of Spence, J. as his reasons 
were not concurred in by any other of the seven Judges who sat on that appeal. In 
interpreting the reasons of Pigeon, J., who wrote for the majority of the Court and of 
Dickson, J. whose reasons were concurred in by Pratte, J., we must keep in mind that 
the principal question for determination by them was whether the subject‘ ‘matter of 
the Narcoticcontrol Act fell under federal legislative jurisdiction as being criminal 
law under s.9l(27) of the British North America Act or under the authority of the 
Peace, Order and Good Government" provisions of that Act: - 

The statements of the Judges relied on are the following: 

Pigeon, J. at p. 100: 

As to the interpretation of the definiton of "Attorney General", I see no reason 
to disagree with the view taken by the Quebec Court of Appeal in Miller v. R., 
[.1975] Que. C.A. 358, 30 C.R.N.S. 372", 27 C.C.C. (2d) 438, leave to appeal to 
Supreme Court of Canada refused 30_. C.R.N.S. 372n (Cam). I‘ find it clear that 
the effect of this enactment-is to make the Attorney General of Canada the 
"Attorney General" in respect of all criminal proceedings instituted at the 
instance of the govemment of Canada and conducted by or on behalf of this 
government in respect of an offence or conspiracy pertaining to a statute other 
than the Criminal Code. This results in the exclusion of the attorney general of 
the province from any authority in respect of such proceedings so instituted.
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And at p. 105: 

Whatever may be said as to the necessity of limiting the extent of the federal 
power over criminal procedure so as to preserve provincial jurisdiction over the 
administration of justice in criminal matters, it appears to me that one must 
accept, at least, what is conceded by three provinces: unrestricted federal 
legislative‘ authority over prosecutions for violations or conspiracies for viola- 
tions of federal enactments which do not depend for their constitutional validity 
on head 27 of 3.91 (criminal law). It appears to me that these provinces justly 
disclaim. any constitutional power to subject the enforcement of federal statutes 
to their executive authority except in what may properly be considered as 
"criminal law". 

Dickson, 3. at p. 117: 

Secondly, a clear distinction must be drawn. between statutory construction and 
constitutional competence. As a matter of statutory in_terpretat!ion, 3. 2(2) of 
the Code may have the effect of excluding the provincial attorneys general only 
pmtially. 

And at p. 144-145: 

If s. 2(2) is properly characterized as merely increasing the number of persons 
authorized to prefer an indictment, one could not, I think, question the 
conclusion reached by Donnelly, J. In my view, however, as I have sought to 
show, 3. 2(2) properly, elucidated and characterized goes far beyond that and has 
the effect, generally speaking, of supplanting the provincial attorney general by 
the Attorney General of Canada, at the will of the latter, in the prosecution of 
any non—Code federal criminal offence. 

In interpreting these statements it must be borne in mind that there were two 
constitutional- questions before the Court, firstly, was the Narcotic Control Act 
supportable» as being within Federal competency as being criminal law under heading 
9l(27) of the British North America Act, or was it supportable under Peace, Order and 
Good Government residual power; and secondly, if, as Dickson, 3. found, it was 
criminal legislation, whether the Attorney General of Canada or the Attorney General 
of the Province had exclusive jurisdiction to enforce it. ‘ 

The latter’ question only arose if the Narcotic Control Act was enacted by 
Parliament under its authority to enact criminal law. The Hauser case, by the 
majority decision of the Supreme Court _of Canada, decided that issue; it is not 
criminal law. That decision is binding on this and all other Courts in Canada. Counsel 
all agree, for the purpose of this appeal, that the Narcotic Control Act is within the 
exclusive jurisdiction of Parliament and was not enacted under Parliament's legislative 
power over criminal law given by 5. 91(27) of the British North America Act. 

Dickson, 3. therefore, when speaking of constitutional jurisdiction, predicated his 
comments on the premise that the Narcotic Control Act is criminal law and dissented 
therein from the majority judgment. He was very specific in stating, as quoted above, 
that we must be careful to distinguish between statutory interpretation and constitu-V

~

~
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tional competency. As there is no criminal enactment here involved, no constitutional 
question arises as to the power of the Attorney Generals. 

The British North America Act constitutionally vests in Parliament the legis- 
lative power in respect of fisheries and-narcotics and does not purport to vest any 

‘ 

constitutional authority as such in the Attorney General of Canada, as it has been 
argued that it does in the Provincial Attorney General in criminal cases. The Federal 
Government can only exercise its const_~itut_ional powers over fisheries and narcotics by —

A 

' the enactment of legislation and by such legislation it may control the complete field 
in all aspects of both subject matters. It may therefore delegate authority including 
authority to enforce such legislation ineither field to any person or officer it might 
deem advisable. ' 

The constitutional argument relating to the powers of the Federal and the 
Provincial Attorney Generals arises out of the division of criminal jurisdiction between 
Parliament and the provincial legislatures by the British North America Act. 

_The British North America Act under s_.9lv(2) vests’ in Parliament jurisdiction over 
The Criminal Law, except the Co'nstitution‘of the Courts" of. Criminal Jurisdiction, but 
including the Procedure in Criminal Matters, and by s-.92(l4) vests in the Legislature of 
the _provinces The Administration of Justice in the Province, including the 
Constitution, Maintenance and Organization of Provincial Courts, both of Civil and 
Criminal jurisdiction, and including procedure in civil matters in those courts. 

There is no such division of power between Federal and Provincial Governments 
in relation to the subjects, matters which fall within the exclusive jurisdiction of 
Parliament and therefore no constitutional q'uestion arises as to the powers of the 
respective Attorney General. 

Parliament has the exclusive right to legislate who may institute proceedings 
brought for the violation of Federal statutes other than criminal law; who may conduct 
such proceedings and which, if any, Attorney General may assume control of such 
proceedings. Parliament has enacted such legislation, viz-. 527(2) of the Interpretation 
Act, R.S.C. 1970, c.l-23 which is as follows: -

‘ 

s. 27(2) All the provisions of the Criminal Code relating to indictable offences 
apply to indictable offences created by an enactment, and all the provisions of 
the Criminal Code relating to summary conviction offences apply to all other 
offences created by an enactment, except to the extent that the enactment 
otherwise provides. A 

This subsection adopts the provisions of the Criminal Code relating to the 
prosecution ofsummary conviction and indictable offences. The only questions we are concerned with in this case are, therefore, not constitutional in nature, but of simply 
legislative interpretation, ‘ 

Section #55 of the Code provides: 

455. Any one who, on reasonable and probable grounds, believes that a person 
has committed an indictable offence, may lay an information . . .
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There is no restriction on that. broad delegation of authority to be found in the 
Criminal Code. Therefore, subject to any restrictions to" be found in particular 
Federal Acts such as appears in the Lord's Day Act and the Combines Investigation 
Act which require previous authority from either the Provincial Attorney General or 
the Federal Attorney General, anyone may lay an information for an indictable’ 
offence. 

A 
The same is true in relation to summary conviction offences. Section 720 of the 

Code defines "informant" as meaning "a person who lays an information". 
There is likewise no restriction in the Criminal Code limiting who may lay an 

information charging the commission of a summary conviction offence and from time 
immemorial such informations have been laid by private individuals, by municipal, 
provincial or federal peace officers, and by agents of the ‘Provincial or Federal 
Attorney General. In the absence of any statutory restriction, fl can perceive no 
reason to-qualify or deny the right to anyperson, be he a private citizen, a municipal 
police .officer or an agent of a provincial Attorney General, to lay an information for 
an offence arising out of the violation of a Federal statute other than one relating to a 
criminal offence. . 

The right in a. municipal police officer to lay an information has been conferred 
by valid Federal legislation and the Judges of the Provincial Courts in the Schriver and 
Stevenson cases (supra) erred in holding the informations to be void in those cases on 
the ground that they were not laid by agents of the Attorney General of Canada. 

The authority of the Provincial Attorney General to conduct the proceedings in 
these three cases is also to be’fou_nd in the provisions of the Criminal Code adopted by 
s.27 of the Interpretation Act. The Code provisions relate to the direct power of the 
"Attorney General" specifically in three major activities: ' 

1. He may intervene. to-control, or limit the prosecution of an offence by 
granting a "stay of proceedings" or may set aside such a stay. . 

2. He may prefer an indictment either following a preliminary inquiry or may 
initiate a new proceeding. 

3. He may control the appeal from a verdict of acquittal or from sentence. 
He. is also inferentially involved and given the power to conduct prosecutions 

through counsel by the definition of "prosecutor" in 5.2 of the Code. Prosecutor means 
"the Attorney General, or, where the Attorney General ‘does not intervene, means the 
person who institutes proceedings’ to which this Act applies, and includes counsel 
acting on behalf of either of them". 

The Code defines Attorney General as follows: 

s.2 "Attorney General" means the‘Attorney General or Solicitor General of a 
province in which proceedings to which this Act applies are taken and, with 
respect to ' 

(a) the Northwest Territories and the Yukon Territory, and

~

~
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(b) proceedings instituted at the instance of the Government of Canada 
and conducted by or on behalf of that Government in respect of a violation 
or of conspiracy‘ to violate any Act of the Parliament of Canada or a 
regulation made thereunder other than this Act, 

means the Attorney General of Canada. and, except for the purposes of 
subsections 505(4) and 507(3), includes the lawful deputy of the said Attorney 

, 

General, Solicitor General and Attorney General of Canada; ' 

Parliament, in its definition of Attorney General, specifically states that the 
Attorney General of Canada is only included in the meaning of "A-ttomey General" for 
the purpose of the prosecution of a violation of any Act of Parliament or regulation 
made thereunder, other than one under the Criminal Code, where the prosecution is ' 

instituted at the instance of the Government of. Canada and the proceedings are 
conducted by or on behalf of the Federal Government. 

In the Sacobie" Paul case, although the stated case would seem to imply, the 
proceedings were instituted by or on behalf of the Federal Governm_en‘t, they were not 
conducted by that Government. No counsel appeared on behalf of the Attorney 

V General of Canada. Counsel did appear however on behalf of the Provincial Attorney 
General. 

The correct interpretation of "Attorney General", as it appears in the Code, is 
that the Attorney General of the Province is intended by the use of those words, in 
relation to the prosecution of offences of a criminal nature, as W911 as in the 
prosecutions of offences in violation of statutes of Canada and regulations there 
under, other than those relating to criminal law where the Government of. Canada has 
not both instituted and appeared to conduct the proceedings. .

- 

I concur with the reasoning of Lajoie, J.A. in GR. v. Miller (1975) 30 C.R.N.S. 372 
at 378, wherein he stated, inter alia,: . 

(c) When'proceedings are instituted in a province in respect of a violation of an Act or Parliament of Canada other than the Criminal Code, the bill .of 
indictment can be preferred, the proceedings conducted, by the Attorney 
General of the Province or by the Attorney General of Canada. 

I would only add that if the proceedings are instituted by the Government of 
Canada, and the'Attorney General" of Canada or his agent appears. to conduct that 
proceeding, the agent of" the Attorney General of Canada would have exclusive 
authority-. In all other cases, counsel for the Provincial Attorney’ General may appear 
and conduct the prosecution and if no cou_nsel_ appears for the latter‘, the informant or 
his counsel may conduct the prosecution. '

- 

In the Sacobie and Paul case and in the Stevenson case there is no record of the 
Judge calling on the informant to proceed with his case. The Judge in each case 
dismissed the information because he held that counsel for the Provincial Attorney 
General, who was ‘present to conduct the case for the prosecution, had no right to 
appear. Even if he had been correct in such view he should have called on the 
informant to proceed before he dismissed the information, particularly in the Sacobie
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and Paul case where the informant acted on behalf of the Government of Canada and 
there was no suggestion that the information was a nullity. 

In the Stevenson case the charge was laid by a municipal peace officer; the 
Federal Government not having instituted the proceedings had no right to conduct the 
prosecution of the offence. 

‘ "

. 

' Because Parliament has enacted legislation providing that anyone may .lay an 
information for the violation of any Act of the Parliament of Canada including the 
Narcotic Control Act,-the information in the Stevenson case was a valid information 
and the Judge of the Provincial Court erred in dismissing the information and in 
declining jurisdiction. P

' 

In the- Schriver case the Provincial_At1torney General instituted proceedings by 
preferring an indictment. Because the Federal Government had not instituted any 
proceedings, the Attorney General of the Province was empowered to prefer an 
indictment and the Judge of the County‘ Court erred in quashing it. 

The statements of Pigeon, J. and Dickson, J. earlier rleferred to and relied upon 
by the trial Judges and counsel were all qualified statements and the qualifications 
made by them were either completely ignored or misinterpreted. 

Pigeon, 3., at page .100 of the Hauser crease,-statjed: 

I find it clear that the effect of this enactment (s.2 of Code) is to make the 
Attorney General of Canada the "Attorney General" in respect of all criminal 
(sic) proceedings instituted at the instance of the government of Canada and 
"conducted by or on behalf of this government‘ in respect’ of an offence or 
conspiracy jpertaining "to a stat1’It‘e other than the Criminal Code. this results in 
the exclusion of the attorney general of l the province from any authority in 
respect of such proceedings so instituted. 

The above underlined words quality the effect of. the finding so that the 
exclusion of the Provincial Attorney General is effective only when the proceedings 
are "so instituted‘-', that is when instituted and conducted by the Federal Government. 
In all other cases there is no such exclusion. 

Pigeon, 3., et al p. 105 in stating 

It appears to me. that ‘these provinces justly disclaim any constitutional power to 

did not imply a lack of constitutional power in the Federal Parliament to delegate‘ 
authority to provincial executive power in such cases as theprovince might voluntarily 
accept that authority. He ‘meant thereby that counsel for these three provincial 
governments disclaimed any executive power to override federal executive power over 
the prosecution of federal offences other than criminal offences. He did not imply 
thereby that the provincial executive power was lacking where the Federal govern- 
ment did not choose to exercise its executive power. 

subject the enforcement of federal statutes to their executive authority except .
'

~
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Dickson“, Jr, in making the statement on pages 117 and 118 of the Hauser case, 
was speaking of the constitutional aspect of criminal law and not of federal offences 
other than under criminal law. ‘His remjarks were predicated on his dissenting 
judgment that the Narcotic Control Act was an enactment of criminal law under 
s.9l(27) of the British North America Act and have no application to the legislative 
interpretation of federal statutes dealing with only non-criminal matters in the 
exclusive jurisdiction of Pa_rlia_rnen,t. - 

Dickson, J. in stating at p. 144: 

.. 
.' . s.—-2(2) properly elucidated and characterized goes far beyond that and has the 

effect, generally speaking. Of supplanting the provincial attorney general by the 
Attorney General of Canada, at the will of the latter, in the prosecution of any 
non-Code federal criminal offence ‘ 

was careful to qualify his opinion to those cases where the Attorney General of 
Canada exercised his "will" to take charge of the proceedings. The statement does not 
support the contention that the Provincial Attorney General is supplanted in any such 
case where the Attorney General of Canada has not chosen to appear by counsel to 
conduct the proceedings’ and was intended to exclude such a case from the conclusion 
arrived at. 

Counsel for the accused argued that theauthorityj of the Attorney General, both 
Federal and Provincial, and their agents, was constitutionalcompetence to institute 
and conduct the prosecution of non-criminal Federal Statutes". 

The authority of the Attorney General of Canada to institute and conduct 
prosecution_s of non-criminal offences is not a constitutional -but a statutory power. To 
argue, predicated on the constitutional power of the enforcement a_uthorit_ies_, is to 
argue on a false premise; their authority is purely statutory when acting under any act 
other than one relating to criminal law. 

It is.not necessary in this case to deal. with the constitutional question as to the 
right of Parliament to supplant the Provincial Attorney General by the Attorney 
General of Canada in criminal cases, as these are not criminal cases, and as no federal 
statute has been enacted purporting to supplant the Provincial Attorney General in 
criminal proceedings. '

’ 

The suggestion of counsel that a decision that the Attorney General of Canada 
cannot conduct the prosecution of an offence for the violation of a Federal statute 
other than the Code, where the information is laid by someone other than a person on 
behalf of the Federal Government, would lead to a foot race between the Provincial 
and Federal Attorney General, is facetious and has no application to the situation 
before us. It could only arise when there were two informations laid for the same 
of-fence one being on behalf of the. Attorney General of Canada and would not be 
settled, as implied, by reference to which information was first laid or to the so-called 
foot race. - 

The various Provincial Court’ Judges, as well as some counsel, have difficulty 
interpreting the Hauser reasons for judgment. There are other cases standing for 
judgment before Provincial Courts pending the decision of this Court. It must be



268 « 

_ 

' 

a 

FISHERIES POLLUTION REPORTS 

borne in" mind that these reasons are intended to apply to prosecutions of Federal. 
offences not founded under the heading of criminal_law under s. 9l(27) of the British 
North America Act. The de_fin_ition of Attorney General in s_.‘ 2 of the Criminal Code 
refers to Federal Acts other than the Code. There are other Federal Acts, the Lord's 
Day Act which deal with criminal offe’nce.s not included in the Code. This leaves» 
unanswered the question as" to the constitutionality of the definition of Attorney 
‘General in relation to such other Acts. 

I will endeavour to cover the various situations which may arise individually so 
that the ruling of this Court may be evident in each case coming within the possible 
situations contemplated. 

.

' 

In the prosecution of an offence for the ‘violation of a Federal statute, which 
does not depend on the heading of criminal law under s.9l(27) of the British North 
America Act to support it constitutionally.

‘ 

1. If the information is laid or the indictment is presented by the Government 
of Canada and counsel appears on behalf of the Attorney General of Canada to_ 
conduct the prosecution thereof, he has exclusive legislative jurisdiction. 

2. If an information is laid by or on behalf of the Federal Government and 
counsel for the Provincial Attorney General _appears; and counsel for the 
Attorney General of Canada doesnot appear-,— counsel for the Pro“vi'ncial Attorney 
General has the sole exclusive right to conduct. the prosecution. 

3. If neither Attorney General appears by counsel or agent to conduct the 
prosecution, the informant, his counsel or agent, as the Code provides, may 
conduct the prosecution. V

- 

4. Anyone may ‘lay an information for an offence against a Federal Act who 
has reasonable and probable grounds for believing such an offence occurred and 
that-the person charged cornmitted it if such Act does notrestrict such right. 

5.. If an information is laid by anyone other than on behalf‘ of the Federal 
Government, the Provincial Attorney General may appear by counsel or agent, as 
the Code requires, and conduct the prosecution. 

6. . If an information is laid by anyone other than by a Federal agent, and the 
Provincial Attorney General does not appear- by counsel, the informant, his 
counsel or agent’, as the Code provides, may conduct the prosecution. 

7. ' Either the Attorney General of Canada or the Provincial Attorney General 
may institute a proceedingby preferring an Indictment in cases where there has 
been no committal for trial on the charge preferred. 

The appeal by way of stated case in the Queen v. Sacobie and Paul is allowed. 
The trial Judge erred in holding that "only the Federal Attorney General or his counsel 
or agents may prosecute violations of the Fisheries Act of Canada", ‘ 

The case. is remitted to Judge Harper to hear the evidence and determine the 
case on the merits. A

~

~
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REGINA V. WESTERN FOREST INDUSTRIES LIMITED 

British Columbia Court; Giles Prov. CT. .I., Duncan, B.C., December 1, 1978 

Defences - Due diligence - All reasonable care taken in the factual circumstan- 
ces - Whether de minimusnon curat lex applicable when triffling amount of debris in 
view of the magnitude and difficulty of operations. 

Fisheries Act. R.S.C. 1970, c.F-14, s.33(2) - Unlawful deposition of a deleterious 
substance in a place in the vicinity of water frequented by fish. 

H Government Directives - Reasonable efforts to comply with government staff 
directives in clean-up operations. T 

The accused cleaned-up a silt and debris laden reservoir, located above a creek. 
frequented by fi_sh, in accordance with instructions given by Department of Fisheries 
staff. In doing so, the reservoir was opened and 300,000 gallons of sediment laden 
water gushed down the creek over a four hour period. Later, the reservoir floor was 
cleaned of remaining debris. During the operation, five cubic yards of about the total 
of 1400 to 1600 cubic yards of debris was deposited over the side of the reservoir 
where it would be carried into the creek with the first rains. This deposition was 
necessary in the circumstances to avoid the operator of the clean-up machinery from 
possibly losing his life. 

On two charges under section 33(2) of the Fisheries Act, held, both counts are 
disrnissed. 

The clean-up is in accordance with Fisheries staff directives. It is unfair to 
blame the accused for the initial 300,000 gallon discharge, when this discharge is a 
direct result of following Fisheries staff directives-.

‘ 

The deposit of five cubic yards of debris is triffling in view of the magnitude and 
difficulty of the operations. 

The defence of due diligence applies. The accused observed all of the Fisheries 
staff directions. The choice of depositing a small amount of deleterious substance was 
made only during a moment of crisis in order to avoid the risking of the clean-up 
operator's life. This is the only logical, reasonable and possible decision that could 
have been made. As such, the diligence and reasonable care to be exercised, as 
contemplated in R. v. Sault Ste. Marie. (1978) 3 C.R. (3d) 30, 7 C.E.L.R. 53 (S.C.C.) 
must be deemed to stop short of risking life and limb. The accused took all reasonable 
care, acted with due diligence and did what any group of reasonable men would have 
done in similar circumstances. 

This decision is not being appealed. 

Headnote from (1978), 9 CEI.-R 57 

Giles, 31.: The defendant company is charged that contrary to section 33(2) 
of the Fisheries Act .it did, firstly, unlawfully depositand, secondly, cause to be
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deposited a deleterious substance in a place, namely Ashbumham Creek, in the vicinity 
of Cowichan Lake, V.I., in water frequented by fish. _ 

Western Forest Industries Limited, the defendant company, owns in fee simple 
the lands through which Ashburnham Creek flows on its way to Cowichan Lake. The 
company operates a large mill at a townsite known as Honeymoon Bay. In order to 
supply water for the mill and the inhabitants in the townsite, the company built a dam 
across Ashburnham Creek thereby forming a fair-sized reservoir. This dam and 
reservoir has been in existence many years and regularly each year, except in 1976, 
the company has cleared out the reservoir to rid of accumulated silt and debris 
(leaves, bark, twigs, etc.) which if left would seriously cut down the capacity of the 
reservoir. . 

In previous years the company on its own initiative and for its own benefit 
carried out this cleaning process by removing a plug close to the base of the dam and some two feet in diameter. Apparently this plug was always covered by several feet 
of siltand debris at the time of the cleanout. It had been the practice over the years 
to pull the plug in a motion parallel to the creek bottom, let the reservoir drain and 
then go in with heavy equipment and clean out what silt, gravel and other debris still 
remained by lifting it mechanically from the bed of the reservoir on the up-stream 
side of the dam and "dumping" it over the top of the dam to fall on the down-stream 
side, to be carried away in due course by the flow of the stream and chiefly at the 
time, of the first fall freshet. ’

' 

It is apparently, this last_ described part of the process - the actual "dumping" of 
the residue back into the Creek on the downstream side of the dam - that the Fisheries 
Officers seem mostly concerned with, i_n fact, thei_r position is that the residue 
heretofore "dumped" over the dam should’ be shovelled into trucks and carted away. 

Conferences were held between Fisheries and Conservation Officers on the one 
hand and Company officials on the other. The then Conservation Officer of the 
Duncan District, one Ackerman, took a firm stand on his requirements, while the 
company manager and plant superintendent doggedly maintained that the company's 
past performance was adequate. The company apparently went over Ackerman's head, 
and some evidence crept into the record referring to a pressured change of policy 
followed by a reversal to official support of Ack_erman's position.. There were also 
suggestions of temperand bad langu_age. All this, of course, is not relevant at all; 
however, it does underscore the obvious fact that relations between Fisheries and 
Company were strained almost to open hostility, which unfortunately may well have 
coloured testimony at the trial and impaired the judgments of the parties at the time 
of the incident. 

_ 
Shortly after reserving judgment in this issue, I became aware of possible error 

in the information. In each count the words "unlawfully" and "knowingly" appear, 
whereas both are absent in the section of the Fisheries Act under which the defendant 
is charged. No exception had been taken at the trial. I advised counsel and invited 
submissions dealing with this point and I have indeed received submissions. I will deal 
with this aspect later, and continue now to deal with the case on its merits. 

On the 26th day .of July, 1977, a meeting was held at the damsite and the method 
to be employed by the company to clean out its reservoir was fully canvassed.

~

~
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Fisheries officials were presumably acting under section 33(1) of the Fisheries Act. In 
any event, the following letter was delivered to the defendant company on July 27th, 
l977:- fl 

262 Station Street, 
' 

Province of British Columbia 
Duncan, B.C. Ministry of Recreation 
V9L 1;N1 

V 
g 

and conservation 
Fish and Wildlife Branch 

July 26, 1977‘ 

Mr. B. Fraser, ~

' 

Western Forest Industries Ltd., 
Honeymoon Bay, B.C. 
VOR 1Y0 
Dear Mr. Fraser: 

I 

With reference to our field irispection of the proposed gravel removal behind your 
company's dam on Ashburnham Creek on this date, the following stipulations were 
agreed upon: -

_ 

a) That the gravel is to be removed by truck from the site; 
b) That the water level behind the dam will be lowered to a point where only 

a small flow from the creek will be existing behind and through the clam; 
c) That a berm will be constructed to keep the above-mentioned flow away 

from the working area at all times; and 
d) That gravel remo'val— operations will commence on July 28th, 1977, and that 

the .operations will take approximately five days. 

These measures are necessary to prevent silt from entering Ashburnham Creek as a 
result of these operations.

’ 

You might also be interested to learn that this summer Federal Fisheries have 
recorded the largest number of fry in the creek in years. This, we feel, is a result of 
the lack of silt’ in the system during critical summer months. With improved gravel 
removal operations from your dam site, the utilization of Ashburnham Creek by 
salmon md trout fry should increase significantly during future years. 

, 

Yours truly, 

"A. Ackerman" cc. J.C. Lyons, Regional Director, Nanaimo 
A. Ackerman S. Mahannah, Habitat Protection 
Conservation Officer Technician, Nanaimo 
Duncan Dist__rict D. Morrison, Habitat Protection 

Biologist, Nanaimo 
- B. Caspell, Fisheries Officer Duncan 

D.-F. Hammond, Manager, W.F.I. 
Honeymoon Bay ‘ 

This letter purports to set out the terms of an "Agreement'-‘, but in truth it was 
hardly that. Steps (a) to (d) inclusive are described as "stipulations", and if these were 
complied with "silt would be prevented from entering Ashburnham Creek".
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In cjross.-examination Ackerman stated that he "had explained quite "thoroughly" 
his requirements of. the defendant company; that the so-called stipulations were 
"basically directives", that, when asked if he was aware that sediment covered the 
whole base of the dam to a point several feet abovethe plug, hevagdmitted that he was-, 
and that Mr. Fraser, the Company's superintendent had explained this to him, as well 
as the method of pulling the plug, with which method Ackerman was in agreement. 

When asked if the Company's officials had carried out the terms of the letter of 
July 26, 1977, it is significant that Ackerman made in reply the bald statement: "Yes, 
they had no choice". 

Mr. Lefebre, who was put in charge of the whole operation, supervised Baird 
Contracting an independent contractor hired by the Company to remove the sediment. 
Mr. Lefebre described how the -"by-pass" was constructed and how some fourteen 
hundred cubic yards of sediment was trucked away. He also said that the fact the plug 
was below the sediment level "was visible to everybody". 

Mr. Hammond, the Plant Manager, gave evidence to the effect the reservoir fills 
up with "gravel from the hills", that it had been two years since it was drained and 
contained approximately 300,000 gallons of water. He statedthe plug was pulled, in 
the usual manner on July 27th, 1977, and the work was completed three days later. 

It seems that at this point the company had been acting entirely pursuant to the 
"directives" of the Conservation Officer, Ackerman, as contained in the letter of July 
26th, 1977. The observations of an eye-witness, when the plug was pulled are 
significant. Mr. Fraser, who was present, stated that the moment the plug was pulled, 
the water gushing through the two foot hole caused a "vortex" to occur into which was 
dragged sediment, gravel and other debris. He described a jet of water two feet in 
diameter at the down-stream side of the dam, dirty brown in colour, coming from 
some several feet above the base of the dam and hitting the stream-bed some eight to 
ten feet away. This jet of sediment and debris laden water continued with diminishing 
intensity for some four hours after the pulling of the plug, 

The Crown submitted a brochure of photographs (ex'hibi»ts 26(1)-(24)), taken by 
the conservation Officers shortly after the dam was drained. These photographs do 
indeed show serious deposits of silt and debris; however, I am finding as a fact that the 
despoi-ling of the creek as indicjated in the photographs was due_ almost exclusively to 
the pulling of the plug and the flooding that occurred for some four hours after, all of 
which was pursuant to the letter of July 26th, 1977, and the Fisheries Departments 
"directives" contained therein. 

After the reservoir was drained the clearing away of sediment and gravel 
proceeded apparently satisfactorily and without incident or complaint. As mentioned 
before, Baird‘ Contracting Ltd., carted away some fourteen hundred cubic yards of 
gravel. . 

At this point the second contingency arose, also apparently overlooked by the 
Conservation Officer - that of putting the plug back in place. This was a delicate 
operation and one fraught with danger. The water had gone from the upstream side of 
the dam and there remained a residue of what could best be. described as "sludge", up 
"to the level of. the bottom of. the. plug hole.. To get the. plug back some of the
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remaining debris had to be _removed and the working area was so mushy heavy 
equipment‘ could not safely be used. 

Wise after the event, the Crown suggested several things; men in hipwaders with 
shovels, a dragline operating from the bank et cetera. It was at this point that the 
Company was faced with Shylock's problem - "one pound of flesh, but not one drop of 
blood". In their wisdom the company officials decided to use a light frontend loader. 

_ 

At this point the duties of Baird contracting had been completed as can be seen 
from the following evidence: ~ 

48 Q And I take it to the best of your knowledge that your crew cleaned the area 
of the reservoir out as far as they could consistent with the equipment that 
you have, is that correct? 

A. That's right. 

49 Q And you used the best equipment that you could for this job? 
A. Yes

i 

50 Q Now, one final question. You have mentioned that you didn’t go right up to 
the face, to the very edge of the dam on the upstream side, is that 
correct? 

A. ND; 

51 Q And that's because with your equipment it would be dangerous for your 
equipment to go that close to the face, is that correct? 

A. Yes 

52 Q You went as close as you could, I take it? 
A. Yes, that's right. 

The Company took over at this point using their own frontend loader and 
operator. The operator had not been working such a piece of equipment for some 
years and much was made by the Crown of his lack of skill. I find this aspect 
exaggerated and possibly the only difference resulting from the use of a m_ore 
experienced operator would have been that he would not have attempted the job at all. 
The operator, one Graves, described his task to be that of cleaning away the debris so 
that the plug could be replaced. He was working for just under an hour with a one and 
one-quarter yard bucket. Mr. Lefebre was in charge. The‘desi_r-able course of action 
was for the loader to bring back each bucket of debris to the river bank; _but with the 
consistency of the sludge, time was of the essence and furthermore the task was 
hazardous. Mr. Lefebre gave evidence that one wheel of the machine went into a hole, 
and it looked "as if the whole machine was going over". Mr. Lefebre said he was "real 
scared". At this moment, an emergency situation developed and the fact is that 
Graves dumped some five cubic" yards over the dam to fall on a concrete skirt at the 
base of- the dam on the downstream side, where it remained for some time. The 
Company was not at any time requested to remove it.
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For reasons to be summarized later it" is only. this latter dumping of the five 
cubic yards by Graves for which the company could possibly be held responsible. 

To explain this dumping at first Mr. Fraser used the seemingly exculpatory 
statement "inadvertent dumping"; not being entirely satisfied himself with this 
explanation he went on to say "it was a matter of necessity", which seems closer to 
the mark. Lefebre told Ackerman that it was "a management dec-ision", which I am 
finding as a fact was the true state of affairs. 

As to the actual amount of debris actually dumped over the dam, Graves states 
he was working only one hour before he had to stop. His machine had a one and one- 
quarter yard bucket and he stated that most of what was dumped over was water. The 
defence called a Mr. MacDonald, experienced in estimating bulk quantities such as 
hog-fuel and sawdust. He saw the pile of debris at the time and estimated it at five 
cubic yards. On cross.-examination he stated it "could have been a_ bit more". 
Ackerman described the pile and stated he thought it amounted to eighty cubic yards, 
but withdrew the answer before being cross-examined on it. I accept the estimate of 
about five cubic yards given by MacDonald as being the amount dumped over the dam, 
and this appears to be substantiated by several photographs submitted as exhibits by 
the Crown. ‘ 

‘ Before proceeding further, it is well to dispose of the points established by the 
experts called by the Crown. I am finding as a fact the waters in question are 
frequented by fish and by fry, for that matter. I am also finding that the releasing of 
sand, silt and other debris into Ashburnham Creek, as happened here, is deleterious to 
fish. 

The larger question here, in my vi'ew,is given all the surrounding circumstances 
of this case, and in particular, the very active participation of the Fisheries Officials 
in what can almost be described as a joint venture, at its best, and bureaucratic 
bungling and interference, as witnessed by the directives which the defendant Company had "no choice" but to follow, contained in the letter of July 26th, 1977, at 
its worst, — that is, given these aspects, is it right that the Company should in anyway 
be held responsible? 

It should be noted that for the prior twenty years this dam had been opened and 
the reservoir been drained and 300,000 gallons of sediment laden water had presumably 
gushed down Ashbumham Creek. 

_ 

In the letter of July 27th, 1977, the Federal 
Fisheries are reported by Ackerman "to have recorded the largest number of fry in the 
Creek in years". Other witnesses spoke of the increasing fruitfulness of this Creek as 
a spawning ground and the increasing nfumber of salmon and fry to be found in these 
waters year by year. 

The defendant Company, Western Forest Industries, for over twenty years has 
used Ashburnham Creek to provide drinking water‘ for its townsite at. I-lo'neymo.on Bay, 
and water for its plant and processes located and carried on there. Three hundred 
inhabitants depend for their livelihood on this plant and indirectly on this Creek. The 
past use of this natural resource has not apparently detracted from its increasing 
usefulness as a spawning ground for fish.

'



WESTERN FOREST INDUSTRIES LIMITED 
’ 

- 275 

After many years, man in "general, and industry in particular, have 
_ 

finally 
become aware of the great need to protect our natural resources, including fish and 
wildlife. No one longer questions this. If, however, environmentalists are to continue. 
their good work, or for that matter, hold their own, then they must maintain a basic 
minimum level of good public relations. To accomplish this end, they should rid their ' 

ranks of qcrackpots and zealots, and above all, eschew the power-hungry bureaucrat 
when in the throws of an ego trip. 

Nature provides abundantly - the environment has survived forest fires, cave-ins, 
and earthquakes from time immemorial;.rivers have been diverted from their courses; 
human and animal populations have been decimated by plague-, flood, fire and famine. 
But life survives and returns; it seems little more is required beyond reasonable 
monitoring from time to time, when nature may on ra_re occasions seem to be getting 
the worst in the fight for survival.

0 

When an irreconciliable conflict of interests develops between man and his 
environment, then the interest of man of necessity must be deemed to be paramount. 

In the present case there are only two occasions when it could be said that a 
deleterious substance had been deposited: firstly, what appears to be the major deposit 
-» the flooding of the creek when the plug was removed from the dam; secondly, the 
deposit by Graves, an agent of the defendant Company, of the five cubic yards of 
debris "dumped" over the dam. 

In dealing with the first of these - there is no doubt that 300,000 gallons of silt 
laden water flowing down the creek for some four hours would have a deleterious 
effect on the creek as a spawning ground, at least for a period of time. But what 
happened was entirely at the direction of Ackerman, in accordance with his 
"stipulation_s", and following his "directives", all as outlined in his letter to t_he 

- Company of July 26th, 1977. in this letter appear the rather astonishing words: "These 
measures are necessary to prevent silt from entering Ashburnham Creek as a result of 
these operations"- He could only have been referring to the residue of silt, leaves and 
gravel left in the reservoir after it had been drained, and which were to be trucked 
away. 

To be fair to both sides, it would seem that neither the Fisher.-ies Branch nor the 
Company had within their contemplation the effect of removing the plug from the 
darn. As far as the Company was concerned it had been draining the dam and dumping 
the residue over the dam for twenty years. It was done in early fall and whatever 
deposits were left on the down-stream side merely awaited the "first fall freshet". 
That is, when the first rains came and the dam overflowed all debris was washed away. 
As one witness said, "it was there today and completely gone tomorrow". In short, to 
the Company officials the reservoir could not be cleaned out without first removing 
the plug from the dam. They had done this often before and gave this aspect of the 
problem little thought. ’

V 

As far as the Fisheries officials are concerned, they either did not think at all 
about the effect of removing the plug or they thought the stipulations“ they had 
imposed upon the Company would be adequate. In either case it would be manifestly 
unfair and contrary to natural justice to hold the defendant Company" to blame for this 
deposit, when it results entirely from the directives of Ackerman, who admitted the
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Company had faithfully carried out the intent of his letter in all respects - "they had 
no choice". 

I now come to the second deposit - the five cubic; yards deposited by Graves. 
Perhaps the first thing to realize. is that pursuant to the Fisheries Branch "directives" 
between 11:00.-I660 cubic yards of silt, gravel and other debris were in fact trucked 
away, which each for the previous twentyyears had been dumped over the dam for the 
fish to contend with. I find that five cubic yards in fifteen hundred cubic yards (to 
take an average) amounts to one part in three hundred or .396. If the letter of July 
26th 1977, records a contract - and the words "the following stipulations were agreed 
upon-'»' were used - _then I would be. inclined to find there had been "substantial. 
completion"; if the letter is merely a list of instructions then I would be inclined to 
find there had been "substantial compliance"; and in view of the magnitude and the 
difficulty of the operations and the trifling amount of debris (.396) which was dumped 
over the dam, I would be inclined to find (as I was urged by defence counsel) that the 
doctrine de minimis non curat lex applies. 

However, I do not think is _necessary to make any of the above findings, as I 
feel the defence of "due diligence" is open to the defendant in this instance, and I 
refer to R. v. Sault Ste Marie, a recent decision of the Supreme Court of Canada,‘ 
handed down»May lst 1978, and reported in 3. C._R. (3rd) 30. 

It was agreed by Counsel at the trial that this was an offence of "strict liability", 
but the Sault Ste Marie case - I am not too sure of this - was not referred to. _In any 
event, the ‘report has since come into my hands. In brief, between the two traditional 
positions (the requirement of proof of mens red by the Crown, on the one hand, and 
absolute liability upon proof‘ of the act done, on the other) the Supreme Court of 
Canada has placed a third caterogy, one of strict liability on proof of the doing of the 
prohibited act, leaving it open to the accused to avoid liability by proving that he took 
all reasonable care. 

These categories are set out on p. 53, of the Supreme Court of Canada judgment -I 

(Dickson, 3.): 

I conclude for the reasons which I have sought to express, that there are 
compelling grounds for the recognition of three categories of offences. 
rather than the traditional two: 

' 1. Offences in which mens rec consisting of some positive state of mind 
such as intent, knowledge, or recklessness, must be proved by the 
prosecution either as an inference from the nature of the act committed or 
by additional evidence. 

2. Offences in which there is no necessity for the prosecution to prove 
the existence of mens rea; the doing of the prohibited act prima facie 
imports the offence leaving it open to the accused to avoid liability by 
proving that he took all reasonable care. This involves consideration of 
what a reasonable man would have done in the circumstances. The defence 
will be available if the -accused reasonably believed in a mistaken set of 
facts which, if true, would render the act or omission. innocent or if he took 
all reasonable steps to avoid the particular event- These offences may

~

~
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properlybe called offences of strict liability. Estey C.J.H.C. so referred 
to them in Hickgs case. 
3. Offences of absolute liability where it is not open to the accused to 
excuplate himself by showing that he was free of fault. 

It remains to examine the facts in the case at bar with particular reference to 
the circumstances surrounding the dumping of the five cubic yards in the process of 
replacing the plug in the dam. In the light of all existing circumstances can it be 
fairly said‘ that the defendant company, its employees and agents, took all r‘easo_nable 
care and did what reasonable men would have done in the cricumstances? 

The bulk of the silt and gravel had been trucked away, some fifteen hundred 
cubic yards of it, and all that remained was to replace the plug. The dumping of the 
five cubic yards was the price paid for the safe replacing of the plug Without loss of 
life or limb. In an emergency situation on slushy footing, a light front-end loader had 
already dropped one wheel in a hole, and it looked "as if the whole machine was going 
over - I was real scared". 

p 

The Company had faithfully observed all Ackerman's directions at this moment, 
and there is no reason in the world to believe that that dumping of five cubic yards 
was an act of petty defiance; it was in fact, a necessity. The plug had to be replaced 
and the operator brought back to safety quickly. In a moment of crisis a choice had to 
be made between the depositing of some del_eterio_us substance on the one hand, and 
the avoiding of it by risking a man's life on the other. In my opinion, the diligence and 
reasonable care to be exercised, as contemplated by_ Dickson‘, J. in the 
Sault Ste Marie case, must be deemed to stop short of risking life and limb. 

In a moment of crisis Company officials made the only logical, reasonable and in 
my view, possible decision, and it was a management decision. The operator was 
directed to dump the five cubic yards and get back to safety as soon as possible. It 
was a reasonable, sound and authoritative decision, made by men who are accustomed 
to making such decisions, and they are to be commended for it. 

I have no hesitation in finding as a fact that the defendant Company took all 
reasonable care, acted with due diligence and did what any group of reasonable men 
would have done in similar circumstances, and for these reasons the company has 
avoided liability and I so find. .

. 

It should be recorded that the defence called evidence on its own behalf and half 
of the Crown's witnesses were Company officials; I was impressed by the fairness of 
the evidence they gave and by the impartial way the Crown placed all the facts before 
the Cou_rt. 

Briefly, before closing, I refer to an earlier reference .1 have made to the 
inclusion of the words "unlawfully" and "knowingly" in the Information. I invited 
written submissions on the possible effect of this, especially, with reference to the 
reasons in the Sault Ste Marie case. I prefer the position taken by Crown, that is, that 
the words in question are mere surplusage, do not invalidate the counts, and need not 
be proved. However, I consider the point now somewhat academic, as the case is 
dismissed on other grounds.
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I wish to t_ha_nk all counsel for their very eble assistance. 

The case'is dismissed on both counts.
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REGINA v. PIONEER TIMBER co. LTD. 

British Columbia Country Court, Campbell Co. Ct. J., Campbell River, B.C., 
March 7, 1979 ‘ 

Act of God - Defence -' What constitutes an Act of God. 

Defences - Act of God - Reasonable care -_ Public welfare offence of strict 
liability - Fisheries Act, R.S.C. 1970, c.F-14, s. 33(2). 

Deleterious Substance - Sediment - Effect of high concentration on fish and fish 
habitat. 

Evidence - Sufficiency - Deposition of sediment by accused. 

Fisheries Act R.S.C. 1970, c.F-14, s. 33(2) - Permitting the deposit of a 
deleterious substance into a place where the substance may ‘enter water frequented by 
fish - Defences - Public welfare offence. ' 

Sediment - Deleterious substance - Effect of high concentration on food chain of 
fish, physiology of fish and on the actual habitat of fish. 

The accused - respondent was charged with permitting the deposit of sediment, a 
deleterious substance near a tributary strea_m under cond_it—io'ns in which the sediment 
may enter water frequented by fish. -

‘ 

The accused, while rebuilding an old logging road, deposited some blasted clay 
and gravel material on the lower side of the road directly above the head wall of a 
tributary stream. The following day, during a spring thaw, a flood of water ran down 
the road surface and poured over the edge of the road, through the deposited material 
and into the tributary stream. Two conservation officers found that what had been a 
clear stream the day’ before was now dirty-. The sediment causing the water to become 
dirty came from the clay and gravel deposit. ' 

On an appeal from a conviction under s. 33(2) of the Fisheries Act, R.S.C., c. F- 
14, as amended, held, the appeal is dismissed. 

An offence prescribed under s. 33(2) of the Fisheries Act is a public welfare 
offence where proof of mens rea is not necessary, leaving it open to the accused to 
avoid liability by proving that it took all reasonable care. 

The defence of act of God is not available given the late spring season, the. snow 
pack that existed when the work commenced and the fresh fall of snow, all of[_which made it reasonable to expect a run off of water. 

The defence of taking all reasonable care or due diligence is also not available as 
the accused did not take reasonable steps to avoid the occurrence in that it did not 
ditch or divert the water from the area of the tributary stream in anticipation of a 
normal water run-off. .
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The clay and gravel material as shown in evidence is 
a. deleterious substance. 

This sediment is deleterious to fish in respec-t of the effect of high concentrations of 
- sediment on the food chain of fish, the effect on the physiology of fish and the effect 
on the actual habitat of fish. , 

Further, there is sufficient evidence to prove that the sediment was deposited by 
the accused even though there is no proof that the sediment actually sampled was 
deposited by the accused. 

This decision is not being appealed, 

J.S. Godrey, for the Attorney-General of British Columbia, respondent. 
,E.C. Chiassan, for the accused, appellant. 

I-leadnote from (1979), 9 CELR 66. 
Campbell, Co. Ct. J.: This is an appeal pursuant to the provisions of Section 7lL8 

of thecriminal Code from a conviction under Section 33(2) of the Fisheries Act R.S.C. 
1970, c. F-114 and amending Acts, of a charge that the respondent "on or about the 
22nd day of April 1977, near Port Hardy, County of N_anaimo, did permit the deposit of 
sediment, a deleterious substance, near Tributary No. 13 Creek, a place under 
conditions where such deleterious substance aforesaid may enter water frequented by 
fish, to wit: the Keogh River." ' 

This dtarge arose as a result of certain activit-ies of servants and agents of the 
appellant on the 21st and 22nd days of. April 1977, in the Port Hardy area. The trial 
was held at Port Hardy before His Honour Judge Watts on February 15th, 1978, and on 
April‘ ltth, 1978 the learned Provincial Court Judge found the appellant guilty and 
imposed a fine of $3,000.00. From that conviction this appeal is brought. 

The evidence establishes the following: In April 1977 the appellant directed the 
opening of an old logging road. There had been a slide on this road in 1975 resulting in 
its closure and to re-open it it was necessary to rebuild the road at the point of that 
slide. This necessitated the blasting of the conglomerate on the cliff face on the 
upper side of the road. The effect of blasting the conglomerate was to break it into 
its constituents of gravel and clay. The bank on the lower side of the road at the poi_nt 
of such blasting was in effect the head wall of Tributary 13, which water course 
commences below the road and empties into the Keogh River some 1.6 miles 
downstream. 

Blasting was carried out on April 21st, 1977, and a bulldozer was then used to 
rebuild the road using some of the blasted material for that purpose and piling the 
remainder of that material along the lower side of the road directly above the head 
wall of Tributary 13. That same day, April 21st, Slaney, a research biologist of the 
Fish and Wildlife Branch, travelled up the Keogh River to a point above the confluence 
of Tributary 1'3 and that river and found the water in the river was perfectly clear. At 
that time. he heard blasting coming from the hill above the head wall of Tributary 13. 
On April 22nd, the next day, he again went up the Keogh River and at a point .6 miles 
downstream from the confluence of Tributary 13 and that river he saw that the river 
water was dirty. He proceeded further up the river and found that the source of the 
dirt was the confluence of Tributary 13 where the water was thick and dirty. He found

~

~

~
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the water of the Keogh River above the confluence of Tributary 13 was clean. He 
took some water samples from various points of the river. Later that afternoon he 
returned to the scene with officials of the appellant and another conservation officer, 
Mr. Pratt. They went to the point where the road repairs were being carried out and 
there found the bulldozer at work and loose material from the blasting being piled 
along the lower side of the road directly above the head wall of Tributary l3 and 
slowly descending in a stream down the side of the bank towards Tributary 13. 

Slaney and Pratt returned to the confluence of Tributary 13 and the Keogh and 
took further water samples. As a result of the observations of the fisheries officers 
and the. analysis of those samples this charge was laid. 

4 
A_ 
Wright, the contractor for the appellant, gave evidence regarding the weather 

conditions on the days in question. He experienced no difficulty in getting to the job 
site by truck on April 19th and 20th but did on April 21st because of a snowfall of 
three. to four inches on the road surface. He testified there were three to four feet of 
snow in the area above the job site. On. April 22nd he found a great deal of the snow 
had disappeared and a flood of dirty water approximately a foot deep and one and a 
half to two feet wide was running down the road surface picking up m'ud, silt and 
debris before it poured over the edge of the road, through the old slide. area to the 
commencement of Tribut_ary l3 and on into Tributary 13. Some of the flood waters 
ran through the material excavated by the appellant and some passed through the 
material which had been cast along the lower side of the road. A ditch was cut on the 0 inside of the road by the bulldozer to assist the water to continue to run down the 
road. * 

Wright testified that he had worked in the area for 15 years and had never seen a - 

thawing phenomenon such as he saw on April 22nd. He described it as a "Chinook" 
‘ 

similar to those which he had experienced in southeastern British Columbia. The 
monthly meteorological summary for the month of April V1977 from the ‘Port Hardy 
Airport was filed as an exhibit. This demonstrated a warming trend from April 21st to 
April 22nd but was not accepted by the trial Judge as confirming the extreme 
variation of temperature suggested by Wright's evidence. . 

_ Although the notice of appeal advances several grounds of appeal these resolve 
themselves into the three main points argued by the appellant at the hearing of the 
appeal. These are: 

_

~ 

(1) That the appellant exercised reasonable care and that such being the case 
it is entitled -to be acquitted under the principles enunciated in 
R. V. Sault'Ste Marie, (1978) 3 C.R. (3d) 30. 

(2) That the Crown must prove the sediment in the Keogh River was 
deleterious and the evidence fails to establish such was the case. 

(3) There was no proof that the sediment actually measured was deposited by 
the appellant assuming that the measured concentrations could be harmful 
to fish. 0 . 

Tum_-ing _to the first point advanced by the appellant I should note that the 
judgment in this case was pronounced prior to that of the Supreme Court of Canada in 
the Sault Ste Marie case (supra) on May lst 1978. This latter case deals with the
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distinction between strict and absolute liability and the applicability of the defence of 
reasonable care in certain circumstances. The judgment of Dickson 3. indicates that 
such a defence is available in appropriate circumstances and holds there are three 
categories of offences rather than the traditional two. After a throrough review of 
the authorities the learned Justice of the Supreme Court of Canada makes the 
following observations at page 53 of the report: 

I conclude, for the reasons which I have sought to express, that there are 
compelling grounds for the recognition of three categories of offences rather 
than the traditional two: 

1. Offences in which mens @ consisting of some positive state of mind such 
as intent knowledge," or recklessness, must be proved by the prosecution either as 

. an inference from the nature of the act committed or by additional evidence. 

2. Offences in which there is no necessity for the prosecution to prove the 
existence of mens ;e_g_; the doing’ of the prohibited act prima, [acie imports the 

' 

offence, leaving it open to the accused to avoid liability by proving that he took 
all reasonable care. This involves considerations of what a reasonable man would 
have done in the circumstances. The defence will be available if the accused 
reasonably believed in a mistaken set of facts which, if true, would render the 
act or omission innocent, or if he took all reasonable steps to avoid the 
particular event. These offences may properly be called offences of strict 
liability. Estey D. J.H.C. so referred to them in Hickegs cas . Q 
3. Offences of absolute ‘liability where it is not open to the accused to 
exculpate himself by showing that he was free of fault. 

Offences which are criminal in the true sense fall in the first category. 
Public welfare offences would gr_‘.ima facie be in the second category. They are 
not subject to the presumption of full mens [$1, An offence of this type. would 
fall in the first category only if aich words as "wilfully", "with intent", 
"knowingly" or "intentionally" are contained in the statutory provision creating 
the offence. On the other hand, the principle that punishment should in general 
not be inflicted on those without fault applies. Offences of absolute liability 
would be those in respect of which the legislature had made it clear that guilt 
would follow proof merely of the proscribed act. The overall regulatory pa'tter‘n 
adopted by the legislature, the aibject matter of the legislation-, the importance 
of the penalty and the precision of the language used will be primary considera- 
tions in determining whether the offence falls into the third category. 

Section 33(2) of the Fisheries Act under which the charge in this case arises 
provides as follows: 

33(2) Subject to subsection (4), no person shall deposit or purmit the deposit of a 
deleterious substance of any type in water frequented by fish or in any place 
under any conditions where aich deleterious substance or any other deleterious 
substance that results from the deposit of aich deleterious substance may enter 
any such water. ‘

‘ ~ Subsection (it) does not apply here.
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Applying the criteria enumerated by Dickson, J. in the Sault Ste Marie case to 
the legislation here I have no difficulty in concluding that the offence-here is one of 
the second category, i_.e. a public welfare offence where proof by the Crown of mens 
red is not necessary; the doing of the prohibited act prima facie imports the offence, 

. leaving it open to the accused to avoid liability by proving that he took all reasonable 
care. 

Thus the defence of reasonable care is open to the appellant here. 

The appellant. says that the deposit of sediment in the Keogh River was caused 
by an act of God or, alternatively,’ the sudden thaw and resultant run off were 
completely unexpected and improbable and in the circumstances the appellant 

" exercised reasonable care. 

V 

‘The question as to what is an act of God was considered in The Queen v. 
Canadian Pacific Railway Company, (1965) 2 Ex. C.R. 222 at page 241 where 
Dumoulin, 3. states: ’

. 

What is considered cm Act of God? 

Halsbur-y's Laws of England Third Edition, vol. 8, p. 183, no; 317 under the 
caption of "What constitutes an act of God" defines it as follows: 

An 
_ 

act of God, in the real sense of the term, may be defined as an 
extraordinary occurrence or circumstance which could not have been foreseen 
and which could not have been guarded against; or, more accurately, as an 
‘accident due to normal causes, directly and exclusively without human interven- 
tion, and which could not have been avoided by any amount of foresight and pains 
and care reasonably to be -expected of the person sought to be made liable for it, 
or “who seeks to excuse himself on the ground of it. The occurrence need not be 
unique, nor need it be one that happens for the first time; it is enough that it is 
extraordinary, and such as could not reasonably be anticipated. The mere fact 
that a phenomenon has happened once, when it does not carry with it or import 
any probability of a recurrence (when in other words, it does not imply any law 
from which its recurrence can be inferred) does not prevent that phenomenon 
from being an act of God. It must, however, be something overwhelming and not 
n;_erely an ordinary accidental cricumstance, and it must not arise from the act 
0 man. 

Black's Law Dictionary, Fourth Edition, 1-951, Vo. Act of God, emphasizes 
that the event attributed to the intervention of purely natural causes ...could not 
have been prevented or escaped from by any amount of foresight or prudence, or 
by any reasonable degree of care or diligence, or by the aid of any appliances 
which the situation. of the party might reasonably require him. to use. 

An exculpatory plea of this nature is, necessarily, an extreme one, which 
must evince most if" not all of the characteristic traits predicated of it. 
Otherwise, the expression, act of God, becomes a self-serving synonym for the 
negligent inaction of man,
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In R. v. North Canadian lmterprises Ltd. 20 C.C-.C. (2d) 2l+2, a decision of the 
Provincial Court of Ontario, the charge was that of polluting waters contrary to the 
Ontario Water Resources Act when a dam was breached after an excessively heavy 
rainfall. One of the defences required an extraordinary operation of nature to which 
no man contributed, which the accused could not have foreseen and could not have 
guarded against. Since there was no evidence that the amount. of rainfall was so 
extraordinary as to be overwhelming and unforeseeable this defence failed. 

_ 

The learned Provincial Court Judge in reviewing the authorities regarding the 
definition of "act of God" said the following at page 214-5 of the report: 

How does one define 'act‘ of God’ in the legal sense? We are concerned with the 
legal. as opposed to the vecclesiastical or biblical interpretation for in the latter 
cases, as was said by Lord Esher, M.R. in Pandorf 6; Co. v. Hamilton, Fraser &_ 

_ 
Q;-._ (1886) 17 Q.B.D. 670 at p. 675. . 

In the older simpler days I have myself never had any doubt but that it did not 
mean the act of God in the ecclesiastical or_ biblical sense, according to which 
almost everything is said to be the act of God... 

(emphasis added). -

g 

The learned law Lord went on to observe that in a mercantile sense it 
meant an extraordinary circumstance which could not be foreseen and which 
could not be guarded against. 

V 

Middleton, J. in McQuil_1an v. Ryan (1921) 64D.L.R. 482 at p. 292-3, 50 
O.L.R. 337 at p. 349, put it this way: 'act of God’ must relate to an event 
which cannot be foreseen or which if it can be foreseen cannot be guarded 
against. 

4 The Court put it very aiccinctly in Nugent v. Smith (1876) 1 C.P.D. 423., 
where at pp. 435-6 the Court said: 

The rain which fertilises the earth and the wind which enables the ship to 
navigate the ocean are as much within the term 'act of God’ as the rainfall 
which causes a river to burst its banks and carry destruction over a whole 
district, or the cyclone that drives a ship against a rock or sends it to the 
bottom. Yet the carrier who by the rule is entitled to protection in the 
latter case, would clearly not be able to claim it in case of damage 
occiuring in the former. 

Here the evidence doesnot disclose any extraordinary occurrence which in 
all the circ'umstances the accused could not have foreseen and could not have 
guarded against. ' 

In Pleet v. Canadian Northern Quebec R. Co. (1921), 64 D.L.R. 316, 50 
O.L.R. 223, 261 C.R.C. 227 (C.A.) (affirmed (1923) 4 D.L.R. 11.12, 26 C.R.C. 
238), Ferguson, J._A_. said at p. 323 D.L.R. p. 230 O.L.R. as follows: 'where the 
goods are lost, destroyed or damaged by an operation of _n_ai1.;.re to which no man 
contributed, the loss is an. act of God. (Emphasis added). I would ask you to note ~
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particulary the words 'by an operation of nature to which no inan has 
contributed’. * 

In the case now before me the learned Provincial Court Judge rejected the "act 
of God" defence saying, in effect, as I read his reasons, that ‘there was no evidence to 
support such a contention. He in effect rejected Wright's evidence with respect to a 
sudden thaw or "Chinook" . However, even if he were wrong in so rejecting such 
evidence, and I am not prepared to say that he was, in my view the evidence does not 
establish that what occurred in this case was an "Act of God" in the sense defined in 
the Canadian Pacific and North Canadian Enterprises cases. Given the season of_ the 
year and the snow pack that existed when the work commenced, plus the fresh fall of 
snow, it was reasonable to expect a run off of water to some extent-. The appellant did 
virtually nothing which it might reasonably be expected to do in the way of ditching or 
other means of diverting water from the area of Tributary 13 in anticipation of a 
normal water run off. Further, therewas clearly "a contribution by man" or "human 

‘ intervention" and the flow of water, sediment and debris in the direction it took could 
have been avoided or guarded against by those in charge of the appellant's operation. On the evidence as a whole I am unable to find that the appellant took reasonable 
steps to avoid the occurrence and thus establish the due diligence which would entitle 
it to an acquittal pursuant to the principles enunciated in the Sault Ste Marie ‘case 
pertaining to strict liability offences. 

Turning now to the appellant's second contention that the Crown has failed to 
prove-that the sediment in the Keogh River was deleterious. In my opinion there was ample evidence before the learned Provincial Court Judge on which he could find that 
it had been proven beyond a reasonable doubt that the sediment in the Keogh River 
was deleterious. The evidence of both Pratt and Slaney leads to such a conclusion. 
Slaney's evidence makes it clear that sediment is deleterious to fish. I refer 
specifically to his evidence with respect to the effect of high concentrations of 
sediment on the food chain of fish, the effect on the physiology of fish, and the effect 
on the actual habitat of fish. 

The result is that I find that there was ample evidence from which the Court 
could conclude that the sediment in the Keogh at the time in question was deleterious 
1:0 ‘ 

With respect to the appellant's third ground of appeal that there was no proof 
that the sediment actually measured was deposited by the appellant, assuming that the 
measured concentration could be harmful to fish, I am similarly satisfied that there 
was sufficient evidence to support the finding of the learned Provincial Court Judge. 
This is clear from the evidene of V-Slaney who heard the blasting on A_rp_il 21st and who 
the next day saw the condition of the river both above and below the confluence of 
Tributary 1'3 and who also saw the water going from the road to the area of the 
headwaters of Tributary 13. In my opinion the evidence in this regard is oyerwhelming 
and the Provincial Court Judge could come to no other rational conclusion that the 
material put in place by the appellant reached the Keogh River and was in the river 
and of such concentration that it could be deleterious to fish. In addition, on the evidence he could fairly conclude that the concentration of sediment measured in the samples taken was caused by the activities of the appellant. 

The result is that the grounds for appeal advanced by the appellant are rejected 
and the appeal is therefore dismissed.
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FOWLER v. THE QUEEN 

Supreme Court of Canada; Maitland, Ritchie, Pigeon, Dickson, Beetz, McIntyre, 
Chouinard, J-..'._l. _ - 

Appeal hearing December and 5, 1979, judgment pronounced June 17, 1980. 

Fisheries Act, R.S.C. 1970, Chap. F-14, S.S. 33(3), Constitutional Validity, 
application to logging, lumbering, land clearing. 

The sole issue in the appeal is whether subsection 33(3) of the Fisheries Act, 
R.S.C. 1970, Chap. F-14 is‘ within the legislative competence of the Parliarnent of 
Canada. The Appellant and provincial intervenants attack constitutional validity. The 
criteria‘ for establishing liability under subsection 33(3) are wide. Subsection 33(3) 
makes no attempt to link the proscribed conduct to actual or potential harm to 
fisheries. There was no evidence to indicate that the full range of activities caught by 
the subsection do cause harm to the fisheries. '

A 

Held Subsection 33(3) is not necessarily incidental to the federal power to 
legislate in respect of sea coast and i_nland fisheries and is ultra vires of the federal 
Parliament. » 

Counsel at hearing: 

For the appellant;'_defendant 

Duncan W. Shaw 
Richard C. Gibbs 

For the respondent; federal crown 

TIBO QOCC . 

H.J. Wfuck 

For the intervenants: 

The Attorney General of British Columbia: 

E.R.A. Edwards 

The Attorney General of l\lew Brunswick: 

Alan Reid 

Martland 3.: The sole issue to be determined in this appeal is that which is raised in 
the constitutional quest-ion propounded in the order of the Chief Justice of this Court: 

"Is Section 33(3) of The Fisheries Act, R.S.C. 1920, C5 F-14, within. the 
legislative competence of the Parliament of Canada?"

'

~

~
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Section 33 of The Fisheries Act appears under the heading "Injury to Fishing 
Grounds and Pollution of Waters" and contains, inter alia, theiollowing subsections: 

, 

33. (1) ‘No one shall throw overboard ballast, coal ashes, stones, or other 
prejudicial or deleterious substances in any river, harbow' or roadstead, or in any 
water where fishing is carried on, or leave or deposit or cause to be thrown, left 
or deposited, upon ‘the shore, beach or bank of any water or upon the beach 
between high and low water mark, remains or offal of fish, or of marine animals, 
or leave decayed or decaying fish in any net or other fishing apparatus; such 
remains or offal may be buried, ashore above high» water mark. 

(2) Subject to subsection (4), no person shall deposit or permit the deposit 
of a deleterious substance of any type in water frequented by fish or in any place 
under any conditions where aich deleterious substance or any other deleterious 
substance that results from the deposit of such deleterious substance may enter 
any such water. 

i (3) No person engaged in logging, lumbering, land clearing or other 
operations, shall put or knowingly permit to be put, any slash, stumps or other 
debris into any water frequented by fish or that flows into sich water, or on the 
ice over either such water, or at a place from which it is likely to be carried into

' 

either such water. E (4) No person contravenes subsection (2) by depositing or permitting the 
deposit in any water or place 

(a) of waste or pollutant of type-, in a quantity and under conditions 
authorized by regulations applicable to that water or place made by the 
Governor in Council under any Act other than this Act; or 

(b) of a deleterious substance of a class, in a quantity or concentration 
and under conditions authorized by or puraiant to regulations applicable to 
that water or place or to any work or undertaking or class thereof, made by 
the Governor in Council under subsection (13). 

(5) Any person who contravenes any provision of 
(a) subsection (1) or (3) is guilty of an offence and liable on summary 
conviction to a fine not exceeding five thousand dollars for a first offence, 
and not exceeding ten thousand dollars for each subsequent offence; or 

(b) subsection (2) is guilty of an offence and liable on summary 
conviction to a fine not exceeding fifty thousand dollars for a first offence, 
and not exceeding one hundred thousand dollars for each wbsequent 
offence. 

_ 
(6) Where an offence under s._lbsection_ (5) is committed an more than one 

day or is continued for more than one day, it shall be deemed to be a separate 0 offence for each day on which the offence is committed or continued.
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(11) For the purposes of this section and sections 33.1 and 33.2, 

"deleterious substance" means 

(a) any substance that, if added to any water, would degrade or alter or 
form part of a process of degradation or alteration of the quality of that 

' water so that it is rendered or‘ is likely to be rendered deleterious to fish or 
fish habitat or to the use -by man of fish that frequent that water, or 
(b) ’ any water that contains a substance in such quantity or 
concentration, or that has been so treated, processed or changed, by heat 
or other means, from a natural state that it would, if added to any other 
water, degrade or alter or form part of a process or degradation or 
alteration of the quality of that water so that it is rendered or is likely to 
be rendered deleterious to fish or fish habitat or to the use by man of fish 
that frequent that water, 

and without limiting the generality of the foregoing includes 

(0) any substance or class of substances prescribed pursuant to paragraph 
(0): 

(d) any water that contains any substance or class of substances in a 
quantity or concentration that is equal to or in excess of a quant-ity or 

' 

concentration prescribed in respect of that -substance or class of substances 
puralant to paragraph (12) (b), and 

(e) any water that has been subjected to a treatment, process or change 
prescribed pursuant to paragraph (12) (c); 

"deposit" means by discharging, spraying, releasing, spilling, leaking, seeping, 
pouring, emitting, emptying, throwing, dumping onplacing; 

"water frequented by fish" means Canadian fisheries waters. 

(12) The Governor. in Council may make regulations prescribing 

(a) substances classes of substances, 

(b) quantities or concentrations of substances and classes of albstances 
in water, and ‘ 

(c) treatments, processes and changes of" water 

for the purpose of paragraphs (c) to (e) of the definition "deleterious substance" 
in subsection (11). 

The respondent contends that subsection (3) of s. 33 is valid legislation because 
of “the legislative a'ut,hority of Parliament in respect of "Sea Coast and Inland 
Fisheries" under s. 91.12 of The British North America Act. VThe.appellant submits ~
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that subsection (3) falls within provincial legislative powers, relying upon sections
‘ 

92.5,_92.lO, 92.13 and 92.16 of the Act: 

92.5 ‘ The Management and Sale of the Public Lands belonging to the 
' 

. Province and of the Timber and Wood thereon. - 

92.10 Local Works and Undertakings... . 

92.13 
, Property and Civil Rights in the Province. 

92.16 Generally all Matters of a merely local or private, Nature in _the 
Province. 

This case is concerned with the prosecution of the appellant on two counts, 

COUNT 1 that Dan Fowler, from April 27‘, 19,75, toV_May 27, 1975, while engaged 
in logging, did UNLAWFULLY put debris into water frequented by 
fish, to wit: at or near Forbes Bay, in the County of Vancouver, 
Province of British Columbia, CONTRARY TO THE PROVISIONS OF 
SECTION 33 OF THE FISHERIES ACT, as amended; 

COUNT 2 That Dan Fowler; from April 27, 1975 to May 27, 1975, while engaged 
"in logging, did UNLAWFULLY knowingly pegmit to be put, debris into ' 

water frequented by fish, to wit: at or near Forbes Bay, in the 
County of Vancouver, Province of British Columbia, CONTRARY TO THE PROVISIONS OF" SECTION 33 OF ‘THE FISHERIES ACT, as 
amended. 

The facts of the case are stated by the Provincial Court Judge by whom the case — 

it 

tried-, as follows: 

_ The facts of the case are that the accused, Dan Fowler, was carrying on a 
logging operation at a place known as Forbes Bay on the east. shore of Humphrey 
Channel in the County of Vancouver, Province of British Columbia. Dan Fowler 
was subcontracting the removal of logs and timber from this land for the purpose 
of the logs being towed away. The evidence inferred that Dan Fowler was 
carrying on a normal and usual logging operation. As part of the logging 
operation the logs were removed from the forest by dragging the logs with a 
caterpillar tractor and in the course of dragging these logs they were dragged 
across a small stream, which is so small that it has no name. There was no exact 
measurement of the width of the stream but a photograph would indicate it is a 
few feet wide. From this logging operation there was debris deposited in the 
stream bed. From the photograph tendered as an exhibit and from the 
description given in evidence the debris consisted of limbs, branches or tops of 
trees. 

This stream flowed into Forbes Bay which is salt water, part of the Coastal 
water of British Columbia. The stream at some times contained fish, the Fishery 
Officer said that the stream was used for the spawning of two species of salmon, Coho and Pink, and for the rearing of the Coho fry.
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There was no evidence tendered by the Crown that the deposit of the 
debris affected or injured the fish or the fry in any way. On cross-examination 
the Fishery Officer said that this type of debris deposited in the stream could be 
a deleterious substance affecting the biological oxygen demand in the stream and 
that the fish eggs and the fry had a high oxygen demand. The Fishery Officer on 
cross-eicamination said that the debris could affect the number of fry by 
damaging the eggs in the gravel.‘ spawning ground. The Fishery Officer further 
said that every time something is done to the stream it may have a far reaching 
effect or little effect. 

P 

_ 

‘
A 

The appellant was acquitted at trial. The irial judge held as follows: 

I find that Section 33(3) of the Fisheries Act is not certain and effective to 
exercise the power of Parliament under Section 91(12) of the A,B.N.A. Act and 
since it does interfere with the power of the provinces under Section 92(5) and 
92(13), Section,33(3) is ultra vires Parliament.

' 

The respondent appealed this decision and the County Courtfludge allowed the appeal. 
The appeal to the Court of Appeal by the appellant was dismissed. The appellant, with 
leave, has appealed to this Court. A 

The Court of Appeal held that subsection 33(3) was wit_hin Parliament's power to 
enact because it was "legislation clearly in _relation to the matter of inland fisheries 
and particularly to the preservation of. fish". The Court relied upon the first 
proposition of Lord Tomlin in Attorney-General for Canada v. Attorney-General for 
British Columbia and others, [1930] A_.C. 111 at p. 118. Lord Tomlin, in that case, 
stated four propositions, as follows: 

Questions of conflict between the jurisdiction of the Parliament of the 
Dominion and provincial jurisdiction- have frequently come before their 
Lordship's Board and as the remit of the decisionsof the Board the following 
propositions maybe stated:.- 

(1) The legislation of the Parliament of the Dominion, so longas it strictly 
relates to subjects of ‘legislation expressly enumerated in s. 91, is of paramount 
authority, even though it trenches upon matters assigned to 

In 
the provincial 

legislatures by -s. 92: see Tennant v. Union Bank of Canada( [1894]A.C. 31). 

(2) The general power of legislation conferred upon the Parliament of the 
Dominion by s. 9.1 of the Act in supplement of the power to legislate upon the 
subjects expressly enumerated must be strictly confined to &l.Ch ma_tters as are 
unquestionably of national interest and importance, and must not trench on any 
of the subjects enumerated in s. 92 as within the scope of provincial legislation, 
unless these matters have attained such dimensions as to affect the body politic 

, of the Dominion: see Attorney-General for Ontario v. Attomey-General for the 
Dominion (E1896]A.C. 348). ' 

.

V 

(3) It is within the competence of the Dominion Parliament to provide for 
matters which, though otherwise within the legislative competence of the 
provincial legislature, are necessarily incidental to effective legislation by the

~

~



FOWLER 291 

Parliament of the Dominion upon a sxbject of legislation expressly enumerated in 
-s.- 91: see Attorney-General of Ontario v. Attomey-General for the Dominion 
( [1894] A.C. 189): and Attorney-General for Ontario v. Attorney-General for the 
Dominion (§[1896]A.C. 348). -

. 

(4) There can be _a domain in which provincial and Dominion legislation 
may overlap, in which case neither legislation will be ultra vires if the field is 
clear, but if the field is not clear and the two legislations meet the Dominion 
legislation must prevail: see Grand Trunk Ry. of Canada v. Attorney-General of 
Canada ( [1907]A.C. 65). 

Counsel for the appellant contends that in order to uphold the legislation in issue 
the respondent must establish that it falls within the third proposition enunciated by 
Lord Tomlin in that case. 

The earliest case in this court in which the scope of the federal power to 
legislate in relation to sea coast and inland fisheries is The Queen v. Robertson 
[1882] , 6 S.C.R. 52 which was concerned with the validity of an instrument called a 
lease of fishery whereby the Minister of Marine and Fisheries purported to lease for a 
term of nine years a portion of the Miramachi River in New Brunswick for the purpose 
of fly fishing for salmon. The lessee's claim to the ownership of the fishing in that 
portion of the river was successfully resisted in the New Brunswick Courts by persons who owned a portion of the river. The lessee then filed a petition of right against the 
C_rown in the Exchequer Court claiming compensation. 

In the course of _his judgment, Ritchie C.J., at p. 120, said this: 

I am of opinion that the legislation in regard to 'Inland and Sea Fisheries’ 
contemplated by the British North America Act was not in reference to" ‘property 
and civil rights’ - that is to say, not as to the ownership of the beds of the 
rivers, or of the fisheries, or the rights of individuals therein, but to subjects 
affecting the fisheries generally, tending to their regulation, protection and 
preservation, matters of a national and general concern and important to the 
public. such as the forbidding fish to be taken at improper seasons in an improper- 
manner, or with destructive instruments, laws with reference to the 
improvement» and increase‘ of the fisheries," in other words, all such general laws 
as enaire as well to the benefit of the owners of the fisheries as to the public at 
large, who are interested in the fisheries as a source of national or provincial 
wealth; in other words, laws in relation to the fisheries, such as those which the 
local legislatures were, previously to and at the time of confederation, in the 
habit of enacting for their regulation, preservation and 'protection,..—. . 

At page 123, he said further: 

To all general laws passed by the Dominion of Canada regulating "sea coast 
and inland fisheries" all must submit,~but such laws must not conflict or compete 
with the legislative power of the local legislatures over property and civil rights 
beyond what may be necessary for legislating generally and effectually for the 
regulation, protection and preservation of the fisheries in the interests of the 
public at large. '
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The scope. of federal power to legislate under s. 91.12 of The British North 
America Act was discussed by the Privy Council in the following two cases, from 
which I quote: 

Attomey-General for the Dominion of Canada v. Attorneys-General for the 
Provinces of Ontario, Quebec and Nova Scotia, [1898] A.-C. 700 at 712: 

Their Lordships are of opinion that the 91st section of the ‘British North 
A_r_ne_rica Act did not convey to the Dominion of Canada any proprietary rights in 
relation to fisheries. Their Lordships have already noticed the dist‘inct'ion which 
must be borne in mind between rights of ‘property and legislative jurisdiction. It 
was the latter only which was conferred under the heading, ”Sea-Coast and 
Inland Fisheries’! in s. 91.. Whatever proprietary rights in relation to fisheries 
were previously vested in private individuals or in the provinces respectively 
remained untouched by that enactment. Whatever gy-ants might previously have 
been lawfully made by the provinces in virtue of their proprietary rights could 
lawfully be made after that enactment came into force. At the same time, it 
must be remembered that the power to legislate in relation to fisheries does 
necessarily to a certain extent enable the Legislature so empowered to affect 
proprietary rights. An enactment, for example, prescribing the time of the year 
during which fishing is to be allowed or the instruments which may be employed 
for the purpose (which it was admitted the Dominion Legislature was empowered 
to pass) might very seriously touch the exercise of proprietary rights, and the 
extent, character, and scope of such legislation is left entirely to the Dominion 
Legislature. ‘ 

Attorney-General for Canada v. Attorney-General. for Quebec-,[1921 11 A.C. 401 
at p. 432: 

There is everywhere. a power ofregulation in the Dominion Parliament, but 
this must be exercised so as not to deprive the Crown in right of the province or 
private. persons of proprietary rights where they possess them. 

Reference to’ the first quoted passage in the judgment of Ritchie, C.J. in the 
Robertson case was made by Chief Justice Lask_in in Interprovincial Co-Operatives 
Limited et- al v. The Queen, [ 197611 S.C._R. 477 at p. #95, a case which dealt with 
provincial leg‘isla»tion for the protection of provincial property rights in inland 
fisheries. The Chief Justice, who delivered the judgment of himself and Judson and 
Spence JJ., which dissented in the result, made the following statement which was not 
the subject of disagreement by the majority:

~

~ 

It is, in my view, untenable to fasten on words in a fildgment, aich as the . 

words "tending to their regulation, protection and preservation", which appear in 
the reasons in The Queen v. Robertson, and read them as if they have literal 
constitutional significance. Federal power in relation to fisheries does not reach 
the protection of provincial or private property rights in fisheries through 
actions for damages or ancillary relief for injury to those rights. Rather, it is 
concerned with the protection and preservation of fisheries as a public resource, 
concerned to monitor or regulate undue or ‘injurious exploitation, regardless of 
who the owner may be, and even in suppression of an owner's right of utilization.
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The meaning of the word "fishery" was considered by Newcombe J. in this Court 
_ 

in Reference as to the Constitutional Validity of Certain Sections of the Fisheries Act, 
1914, [1928] S.C.'R. #57 at p. 472: 

In Patterson on the Fishery Laws (1863) p. 1, the definition of a fishery is 
given as follows: 

A Fishery is properly defined as the right of catching fish in the sea, 
or in a particular stream of water; and it is also frequently used to 

‘ denote the locality where such right is exercised. 

in Dr. Murray's New English Dictionary, the leading definition is: 
The business, occupation or industry of catching fish or of taking 
other products of the sea or rivers from the water. 

The above definitions were quoted and followed by Chief Justice Davey in Mark 
Fishing v. United Fishermen & Allied Workers Union (1972), 24 D.L.R. (3d) 585 at 
pages 591 and 592. Chief Justice Davey at page 592 added the words: 

The point of Patterson's definition is the natural resource, and the right to 
exploit it, and the place where the resource is found and the right is exercised. 

The legislation in question here does not deal directly with fisheries, as such, 
within the meaning of those definitions. Rather, it seeks to control. certain kinds of 
operations not strictly on the basis that they have deleterious effects on fish but, 
rather, on the basis that they might have such effects. Prima facie subsection 33(3) 
regulates property and civil rights within a province. Dealing, as it does-, with such 
rights and not dealing specifically with "fisheries", in order to support the legislation it 
must be established that it provides for matters necessarily incidental to effective 
legislation on the subject matter of sea coast and inland fisheries. 

In Attorney-General for Canada v. Attomey-General for British Columbia and 
‘Others, -to which reference has already been made, the Attorney General for Canada 
sought to support provisions in the Fisheries Act, 1911+, which required the obtaining of 
a federal licence in order to operate, for commercial purposes, a fish cannery or, in 
British Columbia, a salmon cannery or curing establishment. It was in this case that 
Lord Tomlin stated his four propositions regarding conflicts between federal and 
provincial jurisdiction. 

The ‘federal argument was that the legislation in issue _was validvunder s. 91.12 as 
being directly or incidentally in relation to sea coast and inland fisheries. It was 
argued that the operation of canning and curing establishments was inseparably 
connected with the conduct of fisheries. - 

The legislation was held to be ultra vires of Parliament. Lord Tomlin said at 
pages 121-22’: T

1 

It may be, though on this paint their Lord-ships express no opinion, that 
effective fishery legislation requires that the Minister should have power for the 
purpose of enforcing regulations against the taking of unfit’ fish or against the



294 
_ 

FISHERIES POLLUTION REPORTS 

taking of fish out of season, to inspect all fish canning or fish curing 
establishments and require them to make appropriate statistical returns. Even if 
this were so the necessity for applying to such establishments any such licensing 
system as is embodied_in the sections in question does not follow. It is not 
obvious that any licensing system is necessarily incidental to effective fishery 
legislation, and no material has been placed before the Supreme Court or their 
Lordship's Board establishing the necessary connection between the two subject 
matters. lh their Lordship's view, therefore, the appellant's second contention is 
not well founded. 

The impugned sections confer powers upon the Minister in relation to
‘ 

matters which in their Lordship's judgment prima facie fall under the subject 
"property and civil rights in the province", included in s. 92 of the British North 
America Act-, 1867.. As already indicated, these matters are not in their 
Lordships' opinion directly or incidentally by any of. the subjects enumerated in 
s. 91. 

Counsel for the resopondent supports the legislation on the ground that it is 
T 

preventive legislation intended to protect and preserve fish. He contends that its
_ 

validity does not depend on showing that the operations to which it relates cause 
actual harm to a fishery. .

. 

The broad scope of the legislation in question is well illustrated in thefollowing 
passages from the judgment of the Provincial Court Judge at trial: 

From evidence given in this case and also from judicial notice of the 
geography of the British Columbia coast and from that which is advanced in 
argument by both counsel, I have taken into consideration that on the coast of 
British Columbia where there are substantial logging operations there are 
innumerable streams, riverlets, and creeks flowing from the land to the various 
inlets and waters adjacent to the British Columbia coast which is the salt water 
and portion of the ocean frequented by fish and that the words of the sectfion 
"into any water frequented by fish or that flows into such water" includes ‘all 
these creeks, streams and rivejrlets of free flowing water that accumulate and 
ultimately flow into the ocean no matter how small and whether or not at any 
particular part of the water is at that point frequented by fish. ' 

The scope of this legislation covers the handling of any wood material by loggers 
and land clearers in remect to almost any water in Canada. This section would 
affect every log, piece of lumber or tree that is so placed or dumped into any 
river, lake, stream or ocean in Canada from which there is detached therefrom 
any slash, stump or debris. I cannot conceive that the booming operations, the 
log drives and similar type of logging enterprises could be carried out without 
depositing some debris into the waters used for that purpose. If sect-ion 33(3) 
does not require the additional proof that the deposit of the debris affects the 
preservation of fish then every such booming operation and log drive would be 
committing an offence against section 33(3). 

The criteria-for establishing li'abi‘lity under subsection 33(3) are indeed wide. 
Logging, lumbering, land clearing and other operations are covered. The substances 
which are proscribed are slash, stumps and other debris. The amount of the‘substan_ce

~

~

~
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which is deposited is not relevant. The legislation extends to cover not only Water 
frequented by fish but also water that flows into such water, ice over any such water‘ 
and any place from which slash, stumps and other debris are likely to be carried into 3 

such water. 

Subsection 33(3) makes no attempt to link the proscribed conduct to actual or 
potential harm to _fisheries_. It is a blanket prohibition of certain types of activity, 
subject to provincial jurisdiction, which does not delimit the elements of the offence 
so as to link the prohibition to any likely harm to fisheries. Furthermore, there was no 
evidence. before the Court to ind-icate that the full range of activities caught by the 
subsection do, in fact, cause harm to fisheries. In my opinion, the prohibition in its 
broad terms is not necessarily incidental to the federal power to legislate in respect of 
sea coast and inland fisheries and is ultra vires of the federal Parliament. 

I would allow the appeal, set aside the judgment of the Court of Appeal and the 
County Court and restore the judgment at trial. The appellant is entitled to his costs 
throughout. »
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NORTHWEST FALLING conrimctons LTl). v. THE QUEEN 

Supreme Court of Canada; Martland, Ritchie, Pigeon, Dickson, Beeta, Mclntyre, and 
Chouinard, J.J.; 

Appeal heard December 5, 1979, Judgment pronounced July 18, 1980. 

Constitutional law -- Fisheries - Federal legislation ‘ prohibiting deposit of‘ 
deleterious substance in water frequented by fish - valid exercise of federal fisheries 
authority-. 

lhform_ation.— accused applying for prohibition on grounds that the information 
was multiplicatous - no ambiguity in count alleging one Wcrticular mode of offence - 
no greater jeopardy from several counts. 

The accused was dwarged with depositing a deleterious substance as a result of 
an oil spill. The accused applied for an order to prohibit the Provincial Court Judge 
from hearing the trial. The two issues considered by the Supreme Court of Canada 
were (i) whether it was within the l'egis’lat-ive competence of the Parliament of Canada 
to enact subsection 33(2) of the Fisheries Act, and (ii) whether the charges contained 
in the information were rnultiplicitous. ~ Held, the appeal should be dismissed. 

Subsection 33(2) was intra vires of the Parliament of Canada and the information 
was satisfactory and did not prejudice the accused in the preparation of his defence by 
ambiguity. 

Counsel at hearing: 

For the _ 
appellant (accused): 

Brian A. Crane, Q.C. 

For the respondent (Crown): 
T.B. Smith, Q.C. 

Wruck 

For the intervenants: 

The Attorney-General of New Brunswick’: 
Alan Reid 

‘The Attorney-General of Newfoundland: 
. 

James A. Nesbitt, Q.C- ~
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Martland, J.: The main issue which is to be determined in this appeal is as to 
whether it was within the legislative competence of the Parliament of Canada to ~ 

enact subsection 33(2) of the Fisheries Act, R.S.C. 1970, c. F-14-, as amended. 

Subsection (2) is one of a number of provisions appearing in the section which 
comes under the heading "-Injury to Fishing Grounds and Pollution of Waters". The 
following are the relevant subsections of s. 33: 

33 (1) No one shall throw overbroad ballast, coal ashes, stones, or other 
prejudicial or deleterious substances in any river, harbour or roadstead, or in any 
water where fishing is carried on, or leave or deposit or cause to be thrown, left 
or deposited, upon the shore, beach or bank of any water or upon the beach 
between high and low water mark, remains or offal of fish, or of marine animals, 
or leave decayed or decaying fish in any net or other fishing apparatus; such 
remains or offal may be buried ashore, above high water mark. 

(2) Subject to subsection (4), no person shall deposit or permit the deposit 
of a deleterious substance of any type in water frequented by fish or in any place 
under any conditions where arch deleterious substance or any other deleterious 
substance that results from the deposit of arch deleterious substances may enter 
any such water. 

(3) No person engaged in logging, lumbering, land clearing or other 
operations, shall put’ or knowingly permit to be put, any slash, suimps or other 
debris into any water frequented by fish or that flows into arch water, or on the 
ice over either arch water, or at a place from which it is likely to be carried into 
either such water. 

(4) No person contravenes subsection (2) by depositing or permitting the 
deposit In any water or place 

(a) of waste or pollutant of a type, in a quantity and under conditions 
authorized by regulations applicable to that water or place made by the 
Governor in Council ‘under any Act other than this Act; or 

(b) of a deleterious arbstance of a class, in a quantity or concentration 
and under conditions authorized by or pursuant to regulations applicable to 
that wate_r or place or to any work or undertaking or class thereof, made by 
the Governor in Council under subsection (13). 

(5) Any person who contravenes any provision of 
(a) subsection (1) or (3) is guilty of an offence and liable on summary 
conviction to a fine not exceeding five thousand dollars for a first offence, 
and not exceeding ten thousand dollars for each s_ubseque,nt offence; or 

(b) arbsection (2) is guilty of an offence and. liable on summary 
conviction to a fine not excededing fifty thousand dollars "for a first 
offence, and not exceeding one hundred thousand dollars for each 
subsequent offence.
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(6) where an offence under subsection (5) is committed on more than one 

day or is continued for more than one day, it shall be deemed to be a separate 
offence for each day on which the offence is committed or continued. 

(11) For the purposes of this section and sections 33.1 and 33.2, 

"deleterious atbstance’-' means
I 

(d) any substance that, if added to any water, would degrade or alter or 
form part of a process of degradat-ion or alteration of the quality of that 
water so that it is rendered or is likely to be rendered deleterious to fish or 
fish habitat or to the use by man of fish that frequent that water, or 

(b) any water that contains a substance in such quantity or 
concentration, or that has been so treated, processed or changed, by heat 
or other means, from a natural state that it would, if added to any other 
water, degrade or alter or. form part of a’ process of degradation or 
alteration of the quality of that water so that it is rendered or is likely to 
be rendered deleterious to fish or fish habitat or to the use by man of fish A 

that frequent that water, 

and without limiting the generality‘ of the foregoing includes 

(c) any substance or class of substances prescribed pursuant to 
paragraph (12) (a), s 

(d) any water that contains any substance or class of slbstances in a 
quantity or concentration that is equal to or in excess of a quantity or 
concentration prescribed in respect of that substance or class of substances 
pursuant to paragraph (12) (b), and 

(3) any water that ‘has been subjected to a treatment, process or chang 
prescribed pursuant to paragraph ( 12) (c); -

~ 

"deposit" means by discharging, spraying, releasing, spilling, leaking, seeping, 
pouring, emitting, emptying, throwing, dumping or placing; 

"water frequented by fish" means Canadian fisheries waters. 

(12) The governor in Council. may make regulations prescribing 

(a) sabstances and classes of substances 

. (b) Quantities or concentrations of substances and classes of su_bstances 
in water, and 

(c) treatments, processes and changes of water
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for the purpose of paragraphs (c) to (e) of the definition "deleterious substance’-' 
in subsection (11). 

Section 2 of the Act contains the following definitions: 

"Canadian fisheries waters means all waters in the fishing zones of Canada, all 
waters in the territorial sea of Canada and all intemal waters of Canada. 
"fish includes shellfish, crustaceans and marine animals and the ‘eggs, spawn, spat 
and juvenile stages of fish, shellfish, crustaceans and marine animals. 

The information setting out the charges against the appellant is as follows: 

Count 2: 

Count 3: 

form: ~
' 

The informant says that he has reasonable and probable grounds to 
believe and does believe that Northwest Falling Contractors Ltd., and 
Gulf Oil Canada Limited, on or about the 4th day of April, 1978, 
A.D., in the County of Vancouver, in the Province of British 
Columbia, did unlawfully deposit a deleterious substance into water 
frequented by fish, to wit»: Cooper Reach, Head of Loughborough 
Inle t. 

CONTRARY TO THE FORM OF‘ STATUTE IN SUCH CASE MADE AND PROVIDED. 
The informant says that he has reasonable and probable grounds to 
believe and does believe that Northwest Falling Contractors Ltd., and 
Gulf Oil Canada Limited, on or about the 4th of April, 1978, 
A.D., in the County of Vancouver, in _the province of British 
Columbia, did unlawfully permit the deposit of a deleterious 
substance into water frequented by fish, to wit: Cooper Reach, Head 
of Loughborough Inlet. 

CONTRARY TO THE FORM OF STATUTE IN SUCH CASE MADE AND PROVIDED. 
The informant says that he has reasonable and probable grounds to 
believe and does believe that Northwest Falling Contractors Ltd., and 
Gulf Oil Canada Limited, on or about the ltth day of April 1978, A.D., 
in the County of Vancouver, in the province of British Columbia, did 
unlawfully permit the deposit of a deleterious substance in a place 
under such conditions where such deleterious substance or any other 
deleterious substance that results from the deposit of such 
deleterious substance may enter water frequented by fis_h to wit: 
Cooper Reach, Head of Loughborough Inlet. 

CONTRARY TO THE FORM OF STATUTE IN SUCH CASE MADE, AND PROVIDED. 
Pa_rticulates werenfurnished by the respondent to the appellant in the following
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. At approximately 8:15 on the morning of April 4th, 1978, Captain.R. Davis 
of the F.P.L. Bonilla Rock noticed an oil slick at the Head of Cooper Reach, 
slick was approximately one mile long. After investigation it was found that on 
the morning of April 3rd Dennis Stevson, Box 2086, Squamish, barge operator of 
the Gulf Oil barge, "Gulf Logger" delivered approximately 17,000 gallons of 
diesel. fuel to tanks owned by Northwest Falling Contractors Ltd. There were 
four tanks resting on an old rotten log. Log broke causing pipe to break on 
bottom of one tank, spilling 3,000 gallons of diesel fuel into Cooper Reach, Head 
of Loughborough Inlet. 

Before any plea had been entered, the appellant applied to the Supreme Court of 
British Columbia for an order of prohibition. The order was sought upon three grounds. 
Only two of those grounds were argued before this Court, i.e., that the information did 
not disclose an offence known to the law and, further, that the information was 
multiplicitous. The appellant also challenged the decision of the Court of Appeal that 
prohibition was not an available remedy to attack the charge as being defective. The 
first ground is based on the contention that subsection 33(2) was ultra vires of- 

Parliament to enact. 

V 

The application for an order of prohibition was dismissed and thisdec-ision was 
confirmed on .an appeal ‘to the Court of Appeal of British Columbia. The appellant, 
with leave, then appealed to this Court. 

The appellantattacks the validity of subsection 33(2) on the grounds that it is 

not legislation in relation to "Sea Coast and Inland Fisheries" (s. 91.12 of The British ~ 
North America Act), but that it is legislation in relation to the pollution of water 
generally, or is legislation for the protection of all animal life in the water. 

I will deal with the second point first. The argument is founded upon the 
definition of "fish" in s. 2 of the Act. It is said that this definition is too broad. 
However, federal legislative jurisdiction under 5. 91.12 of The British North America 
Act is not a mere authority to legislate in relation to "fish" in the technical sense of 
the word. The judgments in this Court and in the Privy Council have construed 
"fisheries" as meaning something in the nature of a resource. 

Chief. Justice Ritchie, ‘in ‘the first judgment of this Court dealing with s. 91.12, 
The Queen v. Robertson, (1882) 6 S.C.R. 52, said, at p. 120: 

I am of opinion that the legislation in regard to 'Inland and Sea Fisheries’ 
contemplated by the British North America Act was not in reference to 'property 
and civil rights’ e-that is to say, not as to the ownership of the beds of the 
rivers, or of the fisheries, or the rights of individuals therein, but to subjects 
affecting the fisheries generally, tending to their regulation, protection and 
preservation, matters of a national and general concern and important to the 
public such as the forbidding fish to be taken at improper seasons in an improper. 
manner, or with destructive instruments, laws with reference to the 
improvement and increase of the fisheries, in other words, all such general laws 
as ensure as well to the benefit of the owners of the fisheries as to the public at 
large, who are interested in the fisheries as a source of national, or provincial 
wealth; in other words, laws in relation to the fisheries, such as those which the ~
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local legislatures were, previously to mid at‘the time of confederation in the 
habit of enacting for their regulation, preservation and protection,-..-. 

Viscount Haldane, in Attomey-General for Canada v. Attorney-General for 
Quebec, [l92l_] 1 A.C._ #13, at p. 428, said: 

As this Board said in the British Columbia case in 1914, the object and effect 
of the provisions of s. 91 were to place the management and protection of the 
cognate public rights of navigation and fishing in the sea and tidal waters 
exclusively in the Dominion Parliament and to leave to the Province no right of 
property or control in them. These rights, as was observed, are rightsof the 
public in general, and in no way special to the inhabitants of the Province. 

The meaning of the word "fishery" was considered by Newcombe J. in this Court 
in Reference as to the Consitutional Validity of Certain Sections of the Fisheries Act, 
1914, [1928] S.C.R. 457, at p. 472: 

In Patterson on me Fishery Laws (1863) p. 1, the definition of pa fishery is 
given as follows: 

A Fishery is properly defined as the right. of catching fish In the sea, or in a 
particular stream of water; and it is also frequently used to denote the 
locality where such right is exercised. 

In Dr. Murray's New english Dictionary, the leading definition is: 
The business, occupation or industry of catching fish or of taking other 
products of the sea or rivers from the water. , 

The above definitions were quoted and followed by Chief Justice Davey in Mark 
Fishing v. United Fishermen & Allied Workers Union (1972), 24 D.L.R. (3d) 585,. at 
pages 591 and 59.2. Chief Justice Davey at page 592 added the words: 

The point of Patterson's definition is the natural resource, and the right to 
exploit it, and the place where the resource is found and the right is 
exercised. 

Chief Justice Laskin, in Interprovincial Co-Operatives Limited et al v. The 
Queen, _j[l976] 1 S.C.R. #77, at p. 495, referred to the federal legislative power as 
being "concerned with the protection and preservation of fisheries as a public 
resource". 

Shellfish, crustaceans and marine animals, which are included in the definition of 
"fish" by s. 2 of the Act, are all part of the system which constitutes the fisheries 
resource. The power to control and regulate that resource must include the authority 
to protect all those creatures which form a part of that system. 

The appellant’: main argument was that the legislation under attack is really an 
attempt by Parliament to legislate generally on the subjec-<t_ matter of pollution and 
thus to invade the area of provincial legislative power over property and civil rights. 
He points to the very broad definition of "water frequented by fish" in subsection 
33(ll) which refers to "Canadian fisheries waters" which, under s. 2, includes "all 
waters in the terr‘itor'ial sea of Canada and all internal waters of Canada". He also
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refers to the broad scope of the definition of "deleterious substance"-. When these 
definitions are applied to subsection 33(2), it is said that the. subsection is-really 
concerned with the pollution of Canadian waters. 

_ 
The dwarges laid in this case do not, however, effectively bring into question the 

validity of the extension of the reach of the subsection to waters that would not, in 
fact, be fisheries waters "or to substances other than those defined in paragraph (a) of 
subsection 33(ll)". The charges relate to diesel fuel spilled into tidal waters. The 
task of the Court in determining the constitutional validitygof subsection 33(2) is to 
ascertain the true nature and character of the legislation. It is necessary to decide 
whether the subsection is aimed at the protection and preservation of fisheries. In my 
opinion it is.

' 

Basically, it is concerned with the deposit of deleterious substances in water 
3 frequented by fish, or in. a place where the deleterious substance may enter such 
water. The definition of a deleterious substance is related to the subsection being 
deleterious to fish. ‘In essence, the subsection seeks to protect fisheries by preventing 

' substances deleterious to fish entering into waters frequented by fish. This is a proper 
concern of legislation under the heading of "Sea Coast and Inland Fisheries". 

The situation in this case is different from that which was considered in Dan 
Fowler v. Her Majesty the Queen, a judgment of this Court recently delivered. That 
case involved the constitutional validity of subsection 33(3) of the Fisheries Act and it 
was held to be ultra vires of Parliament to enact." Unlike subsection (2), subsection (3) 
contains no reference to deleterious substances. It is not- restricted by its own terms- 
to activities that are harmful to fish or fish habitat. The basis of the judgment in the 

' Fowler case is set out in the following passage: 

Subsection 33(3) makes no attempt to link the proscribed conduct to actual 
or potential harm to fisheries. It‘ is a blanket prohibition of certain types of 
activity, subject to provincial jurisdiction, which does not delimit the elements 
of the offence so as to link the prohibition to any likely harm to fisheries.‘ 

In my opinion, subsection 33(2) was intro vires of the Parliament of Canada to 
enact. The definition of "deleterious substance" ensures that the scope of subsection 
33(2) is restricted to a prohibition of deposits that threaten fish, fish habitat or the use 
of fish by man. 

The appellant contended that an order of prohibition should have been granted 
because the charges contained in the information were multiplicitous. 

In The Queen iv. Sault Ste. Marie, (1978) 2 S.C.R. 1299, a somewhat similar 
violation was charged in omnibus fashion in a single count, i.e., discharging or 
depositing, or causing, or permitting the discharge of material. This generic charge 
was held not. to be duplicitous. At p. 1308, it is said: 

In my opinion, the primary test should be a practical one, based on the only 
valid justification for the rule against duplicity: does the accused Iaiow the case 
he has to meet, or is he prejudiced in the preparation of his defence byambiguity 
in the charge?

~

~
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If there is no ambiguity in a count alleging several modes of commission of one 
offence, a fortiori there is. no ambiguity in a count alleging one particular mode of 
commission of an offence. The fact that there are several counts, each alleging a 
different mode, does not make it any more difficult for the accused to know what case 
he has to meet or to prepare his defence. He is not placed in greater jeopardy if the 
counts relate to one delict, because, in view of the judgment of this Court in 
Kienapple v. The Queen [ 1975.11 S.C.R. 729, he could not be convicted on more than 
one count. 

. . 

In view of the fact that I consider the ‘information to be satisfactory, there is no 
need to consider whether the‘ Court of Appeal was correct in holding that prohibition 
was not an available means of attacking the information on’ the grounds of 
multiplicity. .

. 

I would dismiss the appeal.
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REGINA V. CANADIAN INDUSTRIES LIMITED 
New Brunswick Court of Appeal, Hughes, C.J.N.B., Ryan and Richard, J.J.A., 

New Brunswick, September 9, 1980 

Environmental law :- Water pollution - Pollution _of waters by mercury - 
authority of federal Crown to prosecute in view of Canada - New Brunswick Accor -- 
Fisheries Act, R.S.C. 1970 - Application for Prohibition. 

The accused made an application for prohibition to stop the trial on an 
information containing 14 counts of depositing mercury in excess of the authorized 
amount. The accused argued that the federal Crown had delegated the responsibility 
to administer section 33 of the Fisheries Act to the Province of New Brunswick and 
that the federal Crown could not prosecute the accused. The accused argued two 
other grounds for dismissing the information. 

Held, the Canada - New Brunswick Accord for the Protection and 
Enhancement of Environmental Quality did not prevent the federal Crown from 
prosecuting the accused. 

The Accord .was entered into without legislative sanction or executive 
authority and therefore does not have the force of law. The constitutional validity of 
subsection 63(2) was upheld by the Supreme Court of Canada in the Northwest Falling 
Contractors Ltd case, and subsection 510(5) of the Criminal Code was applicable to 
render the information sufficient. The application of the accused for an order of 
prohibition was not supportable on any of the grounds and the application of the 
accused was dimissed. ' 

R. Duke, for the Federal Crown 
R.J. Tingley, for the accused 

Hughes, C.J_.N._B__.:— This is an application by Canadian Industries Limited 
(herein referred to as "CIL") for an order to prohibit His Honour Judge Ayles or any 
other Judge of the Provincial Court from continuing with the trial of CIL on an 
information sworn to by Philip Heneberry, an officer of Environment Canada, before 
Judge Ayles on June 14, 1979, which contained 14 counts“, each alleging that CIL, a 
body corporate carrying on business at Dalhousie, in the County of Restigouche, 
Province of New Brunswick, on fourteen different dates: 

did unlawfully deposit a deleterious substance, namely water containing 
mercury exceeding 0.00250 Kg per reference tonne of chlorine in the water 
of the Restigouche River at Dalhousie, New Brunswick, contra_ry to the 
provisions of section 33(2) of the Fisheries Act, being Chapter F-14 of the 
Revised Statutes of Canada, 1970 and amendments thereto. 

The prosecution of CIL on these charges was adjourned for various reasons 
on at number of occasions after CIL appeared by counsel on June 2-5, 1979, in response 
to a summons issued by Judge Ayles. The following is a resume of the events leading 
up to the present application as established by the affidavit of counsel for CIL in 
support of his application for a summons returnable before this Court:

~
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(1) On June 25, 1979, on motion of counsel for the Attorney General of 
. Canada the information was amended by the addition of the words. "being 
frequented by fish" after the words "Restigouche River" whereever they 
appeared in the information. Counsel for CIL in his affidavit deposed that 
prior to the amendment being allowed by the trial Judge there was no 
evidenciary basis for the amendment. 

(2) On July 23, 1979, counsel acting on behalf of CIL entered a plea of "not 
guilty" to all counts in the information. 

(3) On January, 23, 1980, Judge Ayles refused leave to counsel» for CIL to 
move pursuant to s. 732(1) of the Criminal code for an order quashing the 
information on the ground the trial Judge erred in allowing the amendment 
to the information granted on June 25, 1979 but granted leave to move for 
an order to quash the information based on the alleged legislative_incom'pe- 
tence of Parli_a_ment to enact s. 33(2) of the Fisheries Act, e. F-14», R.S.C. 
1970 and amendments thereto. '

A 

(4) At an adjourned hearing held February 26, 1980, Judge Ayles disallowed 
the motion, to quash the information on the ground of the_ alleged 
legislative incompetence of Parliament to enact s. 33(2) of the Fisheries 
Act but granted leave to CIL to move to quash the information on the 

~ ground of an alleged delegation of authority to prosecute cases wider 
s. 33(2) of the Fisheries» Act conferred on the Province of New Brunswick 
by the Canada-New Brunswick Accord for the Protection cmd Enhancement 
of Environmental Quality which motion was disallowed by the trial Judge 
on March 25, 1980 who thereupon set June 3, 1980 for the trial of the 
information.

, 

(5) On April 8, 1980, Mr. Justice Angers, upon the application of counsel 
for CIL, issued a summons retumable before the Court of Appeal_seek'ing 
an order to prohibit Judge Ayles or any other fiidge of the Provincial Court 
from continuing with the trial of CIL on the information sworn June 14, 
1979 on. the following grounds: 

1. Subsection (2) of Section 33 of the Fisheries Act, R._S.C. 1970, 
Chapter F-14, as amended is ultra vires the ‘Parliament of Canada 
insofar as it is legi_sla_tio_n relating to the exercise of proprietary 
rights by persons within the Province of New Brunswick. over the 
quality of internal waters of the Province of New Brunswick, 
therefore, the said subsection does not create an offence and Judge 
L.C. Ayles of the Provincial. Court therefore exceeded his jurisdiction 
in issuing the Summons referrred to herein and is without jurisdiction 
to conduct any further proceedings in relation thereto. 

2. That the right to prosecute alleged violations of Section 33(2) of 
the Fisheries Act, Chapter F-14, R.S.C., 1970 as amended has been 

, delegated to the Province of New Brunswick pursuant to a Canada- 
New Brunswick Accord for the Protection- and Enhancement of 
Envrionmental Quality, and therefore, the said Phil Heneberry, an 
Officer of Environment Canada, did not have the authority to lay the
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information and‘ Judge L.C. Ayles of the Provincial Court therefore 
exceeded his jurisdiction in issuiry the Summons referred to herein 
and is without jurisdiction to conduct any further proceedings in 
relation thereto. 

3. That the allowance of the Crown amendment of the information 
by the addition of the words "being water frequented by fish" on the 
6th day of November, A.D. 1979, was not supported by evidence as 
required by Section 732(2) of the Criminal Code and therefore the 
information without the amendment discloses no offence known at 
law and Judge L.C. Ayles of the Provincial Court therefore exceeded 
his jurisdiction in issuing the Summons referred to herein and is 
without jurisdiction to conduct any further proceedings in relation 
‘thereto. 

At the hearing of the application before this Court the Attorney.General of 
New Brunwick intervened in the. proceeding and counsel acting on his behalf appeared, 
having filed a factum in support of CIL's contention that the enactment of s. 33(2) of 
the Fisheries Act is beyond the legislative competence of the Parliament of Canada 
and that the section does not- create an offence known at law. 

After hearing. the submissions of counsel for CIL and of counsel for the 
prosecution on grounds 2 and 3 it was agreed that the Court should defer rendering its 
judgment on ’ the application until the Supreme Court of Canada should deliver 
judgment which it had reserved in the case of Northwest Falling Contractors Ltd. v. 
the Queen which involved the question of the legislative competence of the Parliament 
of Canada to enact s. 33(2) of the Fisheries Act which was raised as ground 1 in the 
instant case. On July 18, 1980, the Supreme Court in a unanimous decision in that 
case upheld the constitutional validity of s. 33(2) of the Fisheries Act and it follows 
that CIL's application for an order of prohibition insofar as it is based on ground 1 

must fail. ‘ 

_ j 

The second ground upon which this application is based is that even if s. 

33(2) of the Fisheries Act be found to be within the legislative competence of 
Parliament the Government of Canada has delegated to the Department of 
Environment of the Province of New Brunswick the right to administer and enforce the 
Chlor-.A_lka_l_i Mercury Liquid Effluent Regulations, being P.C. 1977-1978 made 
pursuant to s. 33 and s. 34 of the Fisheries Act. Counsel for CIL submitted that the 
delegation of enforcement powers by Canada to the Province of New Brunswick is to 
be found in the Canada-New Brunswick Accord for the Protection and Enhancement of 
Environmental Quality dated October 21, 1975*. 

The power to designate federal agents to lay‘ informations and to conduct 
the prosecution of offences against the Fisheries Act and regulations made thereunder 
is clearly within federal competence: See _E_{_. v. Hauser etal. (1979) 8 C.R. (3d) 89. 
However, ‘I find nothing in the Accord which refers to any provision of the 
Fisheries Act or any regulation made thereunder or which confers any power, exclusive 
or otherwise, upon provincial authorities to conduct the prosecution of violations of

_ 

the Act. But even if the Accord could be interpreted as an attempt to confer 
exclusive power upon the Province of New Brunswick to enforce the Fisheries Act or 
regulations made thereunder it appears th_a_t_, the Accord was. entered into without

~
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legislative into without legislative sanction or executive authority and therefore does 
not have the force of law. I therefore find that there is no merit in ground 2. 

Counsel for CI]. submits in support of ground 3 that prior to the 
amendment of the information made by the insertion of the words "being waters 
frequented by fish" the information disclosed no offence known at law and for that 
reason the trial Judge exceeded his jurisdiction in issuing the summons pursuant to the 
information. 

5. 510 of the Criminal Code specifies the requirements of a valid 
indictment. By s. 729(1) that section is made applicable to informations in respect of 
proceedings by summary conviction and consequently to the information in the instant 
case. In my opinion CIL was reasonably informed of the nature and substance of the 
fourteen offences alleged against it. The information specified the time and place of 
the alleged offences and the section and subsection of the Fisheries Act alleged to 
have been violated. I am also of the opinion that s. 510(5) of the Criminal Code was 

_ 
applicable to render the information sufficient. That subsection reads‘: 

510(5) A count may refer to any section, subsection, paragraph or 
subparagraph of the enactment that creates the offences charged, and for 
the purpose of determining whether a count is sufficient, consideration 
shall be given to my such reference. . 

In _Regi‘na v. Coté (l977) 33 C.C.—C. (2d) 353 (S.C.C.), de Grandpré, 3., after 
referring to the provisions of subsections (1) and (3) of s. 732 of the Criminal Code 
respecting the power of a summary conviction court to amend an information, said at 
p. 357:

‘ 

Of course, 3. 732 comes into play only if there is a defect in the 
information. Appellant submits that none exists, the words "without 
reasonable excuse" being brought to the attention of the accused by the 
specific reference to the section of the Criminal Code creating the 
offence. Appellant invokes s-s. (5) of s. 510, which also applies to 
informations: ' 

oooooooo onooooo 

I agree with that submission; the golden rule is for the accused to be 
reasonably informed of the transaction alleged against him, thus giving him 
the possibility of a full defence and a fair trial. When, as in the present 
case, the information recites all the facts and relates them to a definite 
offence identified by the relevant section of the Code, it is impossible for 
the accused to be misled. To hold otherwise would be to revert to the 
extreme technicality of the old procedu_re. 

In my opinion, the information in the instant case was sufficient to charge 
CIL in the fourteen counts with offences against s. 33(2) of the Fisheries Act without 
any amendment being made and I would therefore hold ground 3 is without legal merit. 

O . 
win my opinion, the application of Canadian Industries’ Limited for an order 

of prohibition is not supportable on any of the grounds upon which the application was 
based and accordingly should be dismissed.
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BRi'i"lSil COLUMBIA COURT OF APPEAL 
;\icFarir.n’e, Branca and Tnggart JJ.A. 

nt'._'.;iIi:l \". Stearlxs-Rogirr 1-Engineering Co. Ltd. 
Fl‘-‘I'«":‘Ee'-r --.- D.-~;:osiliug "driateairn¢s rub.-lance" in 1r.=nt:':' f:'¢‘qu¢'uft-J 

91 f.‘.'.‘h --- .1.-'-.‘vmln_g oi "jixh" —— Fish not including cmhr_i’.n fish 
l-'?- -- 4'J‘a:z¢.'.('¢l (mgr.-ittrul 1-chore »r.nl_.!/ ('9:/.~t tlisliirbril - - iflur 
' r:t.',3 Act", l:.S.C. 1970, c. F‘-H, am. 30, 33, as mmvulrill by 

. 1970, C3 17 (1st Supgu, s. .7.
' 

~~~ 
-".'?l."”~-‘-3. “(Im the decision of Munroe J.. reported at [1973] 2 \\’.\‘s-'.—l{._ 

tj-.'-zl, t0 C.€.C. t'!d) 3'.’=i; Appeal allowed. 
t;\'otr- u'1.with.1l.-C.l3iI). (West. 2nd) Fislurrlns, s. 3:‘ 22 ("..l‘l.D. (West. 2nd) i:'oriI:; nml I'll:-as-cs.) 

'

. 

~’- 3- «VNIIHUC, Q.O., and L. T. .Drm.s-t, for appellant. 
b. I’; Jcilscii, for the Crown. . 

22nd June -1973. The judgment of the Court was delivered by 
P-Eel-‘:=r.i..«\-.\‘i: J.A. ‘(oraiiy):_—We need not call on you in 

reply, ;\}’:%. Deust. 
_'“"—‘ fimiellanl; was acquitted by a i?rovincial Court Judge at 

l\«:::nt-zops on an information. containing two counts laid under 
s. ."-(242; {re-en. P..S.C. 1970, c. 17 (1st Supp), 5. 3(1)] of the 

286 \vrsm:.~.- \Vr.s!<I.rm-:I>on1's [ion 1 3 w.w.n. 
Fisheries Act, R.S.C. 1970, c. P-14. The first count was that 
the appellant unlawfully deposited a deleterious substance in 
a place, to wit, the Thompson River, under a condition where 

i such deleterious substance may enter water frequented by fish. 
The second count was that it did unlawfully and knowingly 
permit such a deposit. 
The Crown appealed on questions of law by way of stated 

case to a Judge ot.the Supreme Court. The ln.'tlt.'..-If came for 
hearlng before Munroe J. and on his consideration of the 
stated case he determined that the finding of the Provincial 
Court Judge was wrong in law and he directed that the case 
be disposed of accordingly. The appellant now appeals to this 
Court from the judgment of Munroe J. [[1973] 2 W.W.it. 669. 
10 C.C;C. (2d) 37-1]. 

The stated case includes, by reference, the reasons for judg;- 
ment given by the Provincial Court Judge at the time of his 
decision and I will quote a paragraph from it because it "sets 
out succinctly, I think. all the facts necessary for the purposes 
of our decision today. The l‘rovincial= Court Judge -said: 
"Now, the facts in this case as I see them are reintirely_ 

clear and. quite simple. On l\'oveml)er 4, 10, ll, 15. 16, 17.’ 
18, 19. 20. 21. 22 and 24, 197'], the defendant company as head 
cont*ractor‘caused one of the subcontractors to work in a 
salmon hed in the North Thompson River near »Lorno.\' Devel- 
opment. The result of this work it would seem to be clear on 
the overt-.-iielniing evidence was the stirring up of silt from the 
-river bottom. and causing this silt to be deposited downstream 
or at certain amount oi‘ it. The evidence or Mr. Cooper, the 
.expert, was quite clear and I find from whathe says that the 
effect of the sccliment going downstream would be to reduce 
the sl'n'viva_l of salmon eggs in the downstream spawning beds-. 
It is also quite clear that at the time these events took place 
there were eggs only in the spawning grounds and not aievin. 
which —according to Mr. Cooper would he expected around" the 
end of F’ebruar;c. Hence. then in November when this work‘ 

i 

is [I think the learned Judge meant "was"] being done the 
damaging effect. if any, would be only on. salmon eggs." 

in the stated case it.s:elt"the point. is elnphasized tnfthis way, 
where the Provincial Court Judge states the facts for the pur- 
poses of the stated case: ‘'1 also held that there is no e\'idone_e 
that what was done was lmrmi'ul~or could he harm-'ul to tisli." 
I should add that the l‘ro\-‘incinl Court Jutlge in his jndggment 
also stated that the appellant -had caused consitleralile (l(llltit:_'.i‘ 

to tho spztwntnyz hunt and that n (-limtgze might \\'t'“ have hr:-n



I 

Iegina v. Sic:-.rns~Rogers, etc. [l5.0.] Mel-‘arlane J.A. 
_ 
1587 

laid successfully under s. 30- of the Fisheries Act. I need say 
no more about that.- 

Counsel’ on this appeal are agreed that the matter for deci- 
sion depends upon a correct. interpretation of the relevant 
provisions of the Fisheries Act, particularly 5. 33(2) and the 

V definition of “deleterious substance" which is found in s. 33 
(1) (en. l{.S.C. 1970, c. 17 (1st Supp.), 5. 3(2)]. 
Section 33(2) reads: 
"33. -(2) ésuhjeet to: subsection (4) [and I interpolate that 

,coun.~:el agree that is not relevant]. no person shall deposit or 
permit the deposit of a" deleterious substance or any type in 
r.-ater En;-qucixted by fish or in any place under any conditions 
where such deleterious substance or any other deleterious sub- 
stance that results from the deposit of -such dz.-ieterious sub- 
stance xnay enter -any such water." 

I will not read the whole of the definition of “deleterious 
sL:bs:'unce". \'.rh'ich is divided into two paragraphs. but I point 
out that in each the essential quality is that the quality of the 
water be rendered deleterious to tish or to the use by man of 
fish that frequent the water. 

It ‘seems to me, therefore, that the tirst question for deci- 
sion is"whet«hcr or not s. '33‘(‘2»)i, on a. proper interpretation, shows the intention to deal with the deposit of a substance in water where the effect of the deposit is to injure or damage. 
egys only and not rush‘; in other words, are. eggs included in- 
the meaning of the. word "fish" in that subsection and in the 
rl--_iinition".’ 

In my4op,inion-, on. a proper interpretation the word "fish" 
in those parts of the statute does not include. fish eggs. My reasons for that conclusion are principally these: first, that 
subs. (2) itself speaks of water [reqncuted by fish; I cannot 
conceive of any natural or reasonable interpretation of the word where one could speak properly of water being tre- 
quented by eggs. Secondly, by s. 30 of the statute (which. in my view, it is .proper to consider on the question of interpreta- 
tiun) we —tir.d this: _ 

‘'30. The eggs or try of fish on the spawning grmlnds "shall 
not at any time be destroyed." 

it seems to me that in that s. 30 Pnriixuuent has deliberate- 
ly made :1 distinztlion between eggs or Ft?’ on the one hand and lush on the other.

~

~ 

288 \VHs'n-:I:N \Vt2l-:|{t.\' ltF.P0t:'rs (1974) 3 \V.\.‘.'.l:. 

I am, th‘cret‘ore, oi‘ the opinion that where damage to eggs 
only and not to fish has been shown there is. as a maI.t.-:-r of 
law. no evidence of an unlawful’ deposit within the meaning at 
S. 32'. 

Munroe (J. on one aspect of the case agreed with the organ- 
ment of‘ appellant's counsel that the bulldozer or “Cat" itself 
was not a deleterious substance within the meaning of the 
definition which I, have _rcad. I agree‘ with that conclusion 
‘made by Munroe J. 

There was a further question raised as to whether, in the 
circumstances disclosed by the stated case, it_ could he ‘said 
that there was a deposit of a substance within the nieaningg ’ 

of s. 33(2), In the View which I take of this case I think 
it is unnecessary and therefore. inadvisable to e.\'pr.:-.=s a View 
as to the meaning of. that word “deposit" in the section. 
The stated case concludes by stating: 
“The question which the opinion of the Court is ti-:.=ired' 

is wiietiicr, upon the above statement of facts and a::;;u;r.ent, 
I came to a correct determination and decision in point of 
law." ’ 

In my opinion, there- was no error in law on the aspects 
which I :have discussed in the determin:-.tio.n_ made by the 
I"i'G\'llI’.'.i(ti Court J1:-‘=14;-;-l and if I am right ‘in that ti;.n, v.:h::!- 
er‘er may be said about other questions. he was rigid in rea- 
(lering. -a verdict of acquittal.

_ 

I w-o?_:ld tilic»:'ei‘m‘e 2il_i{,I'»l-’ l.'tIf!-{t[1p-"Hi and l'!.'.'\iI'Il.'t: ti:-': rt.-rdict 
of a:!quit~_tal. - 

"i‘his does not mean that this Crmrt ap;n'o:.'es of what wa-.:. 
done in the Thompson River. We are dealing; with a qu;-stiori 
at law ‘acre.
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BRITISH COLUMBIA SUPREME COURT 
A 

Munroe J. 
Regina. v. Steanis-Royger Engineering Company Ltd. 

I-‘i,vIzci‘lr:‘.s -~ Dispoxiring ":1-‘~lcleriou.1 .wb:~r-‘mtr.‘¢.*" in urn!-‘-r fruyrenlml 
by fish -— BIINIIIIKPD" stirring up silt /'_rr,mi rirn-V l_-ml --- Silt 
tlcposilcd an egg» in spawning ground - - The Fislimzies Ar-.‘, It‘ 8.6-‘. 

um}, c. F-1.5, .1. 331(2), as rvcnnctcd by 1970 via! Sttppu. c. 17, 
8; J I). 

Resipondent. by its agent. used a bulldozer along the banks at the 
Tiompson i‘.l\'c-r; in so doing: some 2,000 feet at salmon xs;.~.'t\vtiim: 

gzrountis were destroyed and in addition sill was stirred up {rent 
the river bed and carried further downstream. where it was de- 
posited on other salmon spawnin;,- grounds. destroying some of 
the eggs by cuttln tilt the supply or oxyg-en. was 
cliargetl. under s. 3 (2) of the Fisheries Act; with ciepusltlng or 
permitting: the de_posl_t of a tlelett-rl'-ms subsrmzce in water ire-‘ 
queme-l by tish. 'l'he'Pro\-incial Court .luvJ;.Ie dismissed the elmrge. 
On a case slated.‘ held. the appeal Sit-iliid he a!io'\\_'cv.l: the silt was 
a "d.1lcIerious- substance" added to the water within the nieanlng 
at s. 3.’-Hit-i oi the Fisheries Act: it mattered not how the slit was 
added to the water. nor that it was not introduced into the water 
tromv aliroati: what mattered was that the qualltv of the water 
was cl:-,.-:i-ad-'-d then-by and rendered deleIeri'-'.-us to ash: "tish" must 
be ta!..:n it) inciudeiish In embryo, in the {am of eggs in .a« 

spawning ground. '
' 

[Note up with it C.E:D. t2nd ed.) Fisheries. s. 3: 22 CsF..D. 02nd ed.) 
Words’ and P’li’(l.\'(‘,.¢_;) 

‘

. 

L. P. Jensen, for the Crown. 
L. T. Dousl. for respondent." 
2.'.’u'd January 19773. MUNIML-I J.:-——Appeai by way of stated 

case from the decision of Bendrodt Prov. .I., whereby be dis- 
missed chargzcs against the respondent at the close of the case 
for the Crown on the basis that there was no evidence upon 
whichya conviction could reasonably be entered. Count 1 of 
the information alleged in effect that the respondent had un- 
lawi'ull_v deposited tl deleterious substance in the Thompson 
River and Count 2 alleged ‘in effect that the respondent had 
knowingly permitted such deposit. both contrary to the pro- 
visions‘ of the Fisheries Act, R.S.C. 1970. c. 1-’-14, s~. 38(2) 
[re-en. 1970 vtlst Supp.). e. 17, s. 3t-1)]. 

Evidence led by the Crown established prima facie that the 
respondent, as general contractor. had eatisect or knowingly 
permitted one of ‘its subcontractors to work a D-7 bulldozer 
on the river haul; and in the. Thompson River. Such work 
resulted in a pity-sical destruction and removal of about 2,000 
feet. of salmon spawning: yzrounds. including the redds or nests 
which form the egg incubation bed -in which the female salmon 
lays the eggs and the male salmon tertilizes them. In addi- 

670 \\'i:sTianN wi:t;Kt.v Rm-oirrs [1973] 2~\V.\'.'.P.. 

tion, the said work caused stirring‘ up of silt from the river 
bottom. Some of that silt was carried downstream and over 
and through salmon spawning grounds, thereby daineging or 
destroying some of the eggs for want of oxygen and thus 
reducing the number of fry that will emerge front the rcdds, 
though such silt was not proved to be harmful to fish actually 
swimming in the river. . 

‘The learned Judge held that there was ‘no ex-'idr.-use that. 
contrary to s. 33(2) of the Act, a "deleterious substance" had 
been “deposited" in the waters of the Thompson River (be- 
ing water frequented by fish). From that decision this appeal 
is "brought by the Crown. 

Section 33‘ of the Fisheries Act appears. under the heading 
' of “Injury to Fishing Grounds and Pollution of \‘i'a‘u'.-rs". I 
quote relevant portions thereof: 

"33. (2) Subject to subsection (4), no [)t'.‘I‘:20ll shall dt‘]I~.'ISii 

or permit the deposit of a deleterious Sll1)Si£ll‘l\'?t: of any type 
in water frequented by fish or ‘in any place under any condi- 
tions where such deleterious. substance or any other dcl..-:er- 
ious substance that results from the deposit of such deleter- 
ious substance may enter any such water .. . . 

'“(]1) [en. 1970 (—1st Supp.), c. 17, s. 3(2)] For the pur- 
poses of this section and section 33.1, 

“‘(lelcterious substance’ means 
"((1) any substance that. it \added to -any water. would 

degrade or alter or form part of a process of (it-gi'.';:].:;lim] 0!‘ 

alteration of the quality of that water so that it is rei::l«'.-red 

deleterious to fish or to the use by man of fish that frlL‘qUt":flt 

that -water. or 

“(bi any water that contains a substance in such quan- 
tlty or concentration. or that has been so treated, proc-c.~';'cd 

or changed, by heat; or other means. from a natural state that 
it; wou_ld, it added to any other water, degratle or alter or 
form part of, a process of degradation or alteration of the t;u.ii- 
ity of that water so that it is rcntlered deleterious to limb or 
to the use by man of tish that frequent that water." 

It is the submission of counsel for the. respondent that no 
dcposit of a deleterious substance was proved to ba‘\'c ltE‘.“tI 

made in the water of the 'l‘ltorn_pson River l)!‘C.'l_|.l.~'f‘: ill fish 
(as distinct from eggs) were nolzhurt by the silt: (2) no 
“dcposit" was made in the water of any .SUb.\lill'I(‘.l', $illt't"- the 
bulldozer merely stirred up the silt that was :tii“t_-.'|-‘l_\’ in the
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water; (3) the bulldozer itself was not a "substance". deleter- 
ious or otherwise; and (4) s. 33(2) onlyhprohibits the intro- 
duction‘ into water of some foreign substance (such as el‘t-luent 
from a m'ill) that is harmful to fish. 

'

- 

It is my respectful opinion that: 
1. The bulldozer ‘is not a. "deleterious substance" as defined 

by s. 33(11) and accordingly no offence under s. 33(2) was 
committed per se -by the respondent in causing or permitting 
the operator of the bulldozer to tear up and damage the 
salmon spawning ground. 

2. The silt which was put or placed in the water by the 
activities of the bulldozer was a "delr.-terious substance" as 
defined in s. 33t11). It was "added to" the water and its 
addition altered the quality of that -water so that the water 
then became hurtful. harmful or destructive of‘ salmon eggs .

‘ 

and such harm to eggs rendered the water “deleterious to ‘ 

lish" in -general and -also to “the ‘use by man of fish that 
frequent that water". 

Prior to the use of the bulldozer, the water of the river 
was not harmful to the salmon eggs; after the addition of 
the silt, the water became so. It matters not how the silt . 

was added to the water. What matters is that the quality of 
the water \v.'is— degraded thereby‘. Once it is proved that such 
addition was harmful to the habitat or propagation of fish, the _. 

water must then be said to have been "rendered deleterious 
to fish or to t-he .use by -man of fish -that frequent that water”. - 

Having regard to the obvious. intention of Parliament to pro- 
tect wuter ‘frequented by fish and thus to preserve the source 
of fish for the public good. I hold that the word “fish" appear- 
ing in s. 33‘(11') means the whole race of fish and thus in- 
cludes embryo fish in salmon eggs» in» salmon. spawning grounds. 

3. The silt was “deposited" in the water iminediatelyv -it -' 

was put or placed therein, from whatever direction and- in 
whatever manner. 

4. A deleterious substance can be deposited in the water 
in the manner ‘here alleged by the Crown. that is, by stirring- 
up of the river bed, and need. not be introduced into the water 
from ‘abroad. . 

The questions submitted totgthe opinion of the Court-are 
both answered in the -allimnalive. 

The matter is Annnittcd to the learned Provincial Court 
Judtze for completion of the trial in the lieht of this opinion. 

~ ~ ~
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BRITISH COLUMBIA PROVINCIAL COURT 
-Ostler D.J.

' 

Regina v—. Jordan River Mines Ltd. 
Fisheries -——- Deposit of "rlclrtterious substance" in waters frequented by fish. —— lvlwtlwr mugs rt-a_ an essential ingredient —- The 

I«'ishcrit's Act, Is‘..siG'; 1910, c. P-14, 3. 3842), as raeenacted by 
!.'.S~.C'. 1970, c. 11 (mt supp), 8. 3(1). 

The deposit ot a deleterious substance in water frequented by fish. 
contrary to s., 33(2), of the Fisheries Act, is an offence at abso- 
lute liability in \Villt'il7 wens tea, is not an essential ingredient. To support a findin 

, 
that waters aretrequented lfyflsh it is not 

necessary to show t at there is an abundance of, sh therein; the 
{act that‘ fish, in however small quantities, are found in the waters 5 enoug 1. - 

[Note up with 11 C.E.D.= (West. 2nd) I-‘ishcrie-s~, ss. 3, 12; 22 C.E.D. 
,(\l.est. 2nd) Words and Phrases.) 
1". B. Ilutchlson, for the C;-own, 
I. G. Nuthanson, for defendant. 
13th December 1973; Os'n«':n D.J.-:--The defendant company 

is charged that: . 

‘ 

“Count 1. The- informant -says that Jordan River Mines 
Ltd., between the 24th and: 25th days of June, A.D., 1973. did 
unlawfully deposit a deleterious substance in a place. to, wit: 
a settling pond at or near the Jordan River, in the County of 
Victoria, Province of British-. Columbia, under a condition 
where such deleterious substance may enter water frequented 
by fish, contrary to the provisions of Sub-Section 2 of Section 
33 of the Fisheries Act as amended. 
"Count 2. The informant says that Jordan River Mines 

Ltd., between the 24th and 25thdays of‘ June, AD. 1973, did 
unlawfully deposit a deleterious substance, to wit: mine wastes 
and tailings in water frequented by fish, to wit: Jordan River 
in the County of Victoria, Pr_ovince of British Columbia, con- 
trary to the provisions of Sub-Section 2 of Section 33 of the 
l-‘isherles Act as amended .. .. . 

"Count 4. The informant says that Jordan River Mines 
Ltd.. did between the 2:ith and 25th days of June. AD. 1973, 
at or near Jordan River. in the County of Victoria, Province 
of British Columbia, neglect to comply with an Order made 
under the Pollution Control Act, 1967, to wit: allowed a posi- 
tive di.~:cl:aI'1,'e of mine failings to the Jordan River as prohib- 
ited by its permit issued pursuant to the Pollution Control 
Act, 1216?, on the 9th day of August, 1971, and amended Octo- 
21---\’l‘oVtl ’ 
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her Inn, 1971 and June 22nd, 1973. contrary to Section 204 
of the Pollution Control Act, 1967." 

Briefly put, the circumstances are these: By a strange co- 
incidence. on the two successive days mentioned in the charge, 
separate ibrealcs occurred in the lines carrying tailings from 
the mine operation to the sea. These leaks resulted in the 
deposit in the Jordan River of a substantial quantity of tail- 
ings which had a “situation effect" on the river bottom. The 
mines superintendent testified that these leaks occurred be- 
cause: (a) timber bracing secured by six-inch -spikes inex- 
plicably disappeared from the position where the main tail.- 
ings pipeline broke and this was not discovered until after 
the event: and (b) an integral part of the disposal systenr 
was an underground pipe which, it was subsequently found. 
had never been completely connected. The Pollution Control 
Act, 1967 (B.C.), c. 34, 5. 20A [re-en. 1970, c. 36, s. 12; am, 
1972, c. 45, s. 38], reads in part as follows: 

“20A. Every person is guilty of an offence against- this. 
Act and liable, on sunmmry conviction, to a_ fine not exm.-cl'- 
ing one thousand dollars or to imprisonment for a term not ex- 
ceeding thrce months, or to both, -and if the offence is of a con- 
tinuing nature, to a fine not exceeding five hundred dollars for 
each day the offence is continued, who 

"((1) contravenes any provision of this Act, the l‘c_:;'Jl'1- 

tions, or any order made uinier this Act, or refu.-.n.< or ne_.,:- 

lects to comply with this Act, the regulations, or any order 
made under this Act-”. 

. , 

And the permit which forms part. of the order is.’-‘tlt'd pur- 
suant to the Act provides that "The Pcrmittce shall not z.l!o'.~.- 

a positive discharge to the Jordan River or any other fresh- 
waler watercourse." ' 

The l7-‘ishcries Act, R.S.C. ‘19"g'0, c. F-1-l, s. 133(2) ire-en. 
. ’R.S.C. 1970, c. 17 (1st Supp.), 5. 3(1')‘], reads: 

"(2) Subject to subsection (4), no person shall deposit or ' 

permit the deposit of in deleterious substance of any type in 
water frequented by fish or in any place under any cm::ii- 
tions where such deleterious substance or- any other delexer'- 
ions substance that results from the deposit of such dclcl,«-ri‘ou.~a 
substance may enter any such water";- 
and the defcndantis charged with “dcposilin;.:". 

From these facts there emerge for (it'lt?I'l‘lllll.'\liull illrut‘ 
principal questions: « —
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(1) Are these oflenccs of strict liability requiring no mans rea? Mr. Nathanson, in his- Aasslduous and persuasive argu- ment. submitted that the inclusion of the word “pcrmit" in the section introduces the element of meus rea into the of- fence -and I have carefully considered the cases which he cited and upon which he relied. Further support for this asser- tion is found in the- ease. of Regina 0. Can. Jlotar Lamp Co. Ltd" (1967! 1 0.11. 484, [1967] 2 C.C.C. 210. But that case was not followed ‘in Regina 1). I‘mln.s-trial Tankers Ltd., [1968] 2 OR. 1-122, 10 Cr. L.Q. 346, [1968] It C.C.C. 81, which latter case I follow. In my view, the offences charged fall under that “wide category of offences created by statutes enacted for the regulation of individual conduct in the interests of . ‘health, convenience, safety and the gcnerai welfare of the public ‘which are not subject to (the presumption that mens rea‘ is an essential lngr‘edient)”': per. Ritchie J. in Regina 11. Pisircei I»'i.~:lIei:‘ies l»td., [1971] S:_C.R: 5 at 13, 12 C.R.N.S. 272, [I970l C.C.C. 193, 12 D.L.R. tiidl 591: see also Regina 11.. Barrie (-1970). 13 Cr. L.Q. 371 (Out): Rrgrlzm 1:. Chjurch'il_1 (,‘opprr Curpnj LM., [1971] 41. \V.\\’.R. 4931, 5 ‘C.C.C. (2d) 319, ' 

atlirmed 5 C.C.C. (2:1) 32-'ln, allirmed 8 C.C.C. t2d) 36 (EC. A C.A..)’: Regina 12. McTag_I[art, [1972] 3 \‘.'.\\‘.R. 30 at 32-33. 6 C.C.C. (mi) 258 (.B.C.); Regina 1-. Standard ;‘llc(1ts~ Ltd.. H9731 6 W.W.R. 350,. .24. C.R.~N.S. 237, 12 CPR. (2d) 137, 13 C.C.C. (2d) 194 (Sask. C.A.'). 

But. ‘in the alternative, if mens rea is a necessary lngre- . 

client. it may he found in the failure of the defendant -— hav- v 

lug rt-ggard to the explicit stipulation in the permit -—- to make a comprehensive inspection and subsequent surveillance of the equipment. Irresp’e,ct~ive of who made the original in- 
-slallatioit, the defendant company had the power, the means . -and the duty, following the issuance of the permit, to pre- vent this occurrence. 

Certainly the defendant did deposit mine waste and tailings in the settling pond under conditions where it may —— and in fact did —-- enter the Jordan River; in contravention of the order contained‘ in the permit issued pursuant to The Pollu- tion Control Act‘, referred to in count -1. ' 

(2) Is the Jordan l.’.iner "water frequented by fish"? ‘In February of 1973 one Langer, an employee of the Department of the Environment (1"i.<ilt"l‘iCS) —- -and a- witness whom the Court accepted as an 4-.\p(.'|'t in hi'olo_i_:-y, and specifically fish :n~.<l nquatgic ecology -—- conducted shock e.\'perin:ents in the- river ix.-tu-ea:-:1 the 'I3|‘il‘ish Columbia H-_\‘dr0 plant and the Jet‘- dan River Mines premises and collectctl fish, two steelheads

~ 

340 
’ 

xvi.-s-n-um \Vnt:KI.\'ltsPot:'rs 1,19‘.-"-114w.\v.n. 

and one bulihead. These were not adult fish and in the opin- ion of the witness they had not been to the ocean and had always resided in the stream. That witness was convinced that fish frequent the river and it was his opinion that tile,-,7 did so in June. of this year. In March of 1973, fi.~=heric-:~: ox‘- ticer Mci\'airnay probed the Jordan River in the same area with an electrical device and found two slcelhead fingzei-lin2;~; and a bullhead. In October of 1973 an employee of the Brit- 'ish Columbia Hydro, during’ the course of a pumping: -opera- tion in this area of the river, found three chum salmon. well of about ten pounds, "very much alive". It is true that an “Annual Report of Salmon Stream and Spawning Grour.d:;" of F.-nvironmcnt Canada for the year 1972 (Ex. 8) imlicoted that "no fish shower" in the Jordan River; but there is evi- dence that this report refers to the adult form of fish and. in any event, it does not follow, because an “eyeball" in: tion at the stream on 15th and 29th August and 9th Sep9e:r.- ber 1972- was negative, that it is not inhabited by fish. '11:. evidence ‘is to the opposite effect and, on the evidence of thi‘:.-4.? witnesses, I am quite satisfied that the Jordan River is, and was at the material time, “water frequented by fish". 
13) Was this deposit a “ilelcterinus substance" as «Ir.-ti.-nod in s. 3-.".(11)» fen. R.S;C. 1970, c. 17 list Supp.). s.— ."-12)] or 

~~~ ~~ 

"the Fisln'.~ries Act, the relevant portion of which n-n-1:4: 
‘'(1]) For the-purposes of this section and -sec.-l-inn .-.3.1, 

“deleterious substance’ means ' 

"(a) any substance that, it added to any water, uuuld degrade or alter or form part of a process of (iCg|'{l(‘!£iii¢|ll or altcration of the quality of that water so that it is re-ndc-re:lA deleterious» to fish or to the use by man of fish -that fl't‘f|‘.l\'-ill. that water, or . R . "? 
The use‘ of the word “nu.-ans" inalces that definition ex- haustive: Ga;/selc 1). The Queen, [1971] S.C.it. .‘?.'\‘R, 1:3 C—.R.N.S. .-'.i45, 2- C.C.C. (2d)_ 1545, 1-8 l‘).L.R. 4(3d) .4"-0'5; i.'ag,i::a 1». Collins, ‘[1973] 1 OR. 510, 10 C.C.C. (2d) 52, .‘-ll l').l..R. tiid") 532, aflirmed 41 D.L.R. (.'id) 232 (C.A.,). Illr-. l.ill‘.;'."‘.?, who deliveretl an interesting lesson in biology and i¢-lit‘|i_\'ni‘- 

ot!.V. explained how these tuilings, by settliiig on the hell of the stream, would destroy t-he food of finga-rlin,';s tuhich i find defined in the dictionary as "small fish") by pr.".'(‘lIi‘in_ft the groivthol’ algae by means of lilocl<in_r; nut .sunlz';:lu: :n..'l oxygen and, with -u “sandpaper” effect, fm-cin:_: the ti.-:h t----it out of the environment. He said that without such _.'-_|'(:‘.‘.'ll| there could be no fish and that the intro.-luction of the tail-
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ings into the river was definitely deleterious to‘ the tish. De- 
spite Mr.’ Nathanson‘s skilful questioning, I found the evidence 
of this witness cogent and convincing, 

'l‘he definition of "deleterious substance" was considered by 
Munroe J. in the case of Regina 11. Stearns-Roger Engineering 
Co; Ltd., [1973] 2 \V.W.R. 669. 10 C.C.C. (2d) 374 (B.C.),' 
where. the material under consideration was silt, a substance 
-similar in nature and effect to the taiiings deposited in this 
case; and at p. 671 of the [W.W.R..] report. Munroe J. said: 

"2. The silt which was put. or placed in the water by the 
act‘i.\'ities of the bulldozer was a ‘deleterious substance’ as 
deiined in s. 33(11). It was ‘added to’ the water and its 
-addition altered the quality of that water so that the water 
then became hurtful, harmful or destructive of salmon eggs 
and such harm to eggs rendered the water ‘deleterious to fish’ 
in general and also to ‘the use by man of fish that frequent 
.that water’.'’ 

The determination of Munroe J. was reversed in the Court of 
Appeal, [1974] 3 W.W.R. 285, 12 C.C.C. t2d) 260. 37 i).L.R_. 
t.".d) 753. but that honourable Court did not enunciate upon 
the finding of the learned Judge as iiereinbefore set out. 
The ratio of the decision of the Court of Appeal is to be 
iround at p. 262 of‘ the [C.C.C.] report, {where "Mei-‘arlane J.A.' 
said, “I am, therefore. of the opinion that where damage to 
eggs only and not to fish has been shown. there is, as a 
matter of iaw,1no evidence of an unlaivful deposit within the 
meaning of s. 323" The learned Judges of appeal declined 
to express a View as to the meaning in the section of the 
word "ile,posit". I think that no question -arises in that con.- 
nretion in this case because clearly the tailings were "depos- 
ited" in the river (Webstei-’s« Seventh New Collegiate Diction- 
ary: "deposit . . . 2|): to let tall -(as sediment)”); the sub- 
stance was "added to" the water (\Vebster: "add, 1b: to come 
together .~. . by addition"). 

- 

1» mid that the defendant did deposit a deleterious substance 
in the river and is guilty on all three counts.
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Regina v. \le'I‘a;;gart 

r§,),.»,-5;-5 ._ ljgm-in-t'i'u'or of eggs on glalcniily 4g_rouml —— Illlicllter ma-mt rta mt ('ll.Ill"li¢ of oflcuce -- he ‘Fm il.‘fl('8 Act,‘ lB.S.C. 1.970, 
4-. I-11.;, at, .31: --- l,l'l:r-Uur ultra vireit. 

Section 30 of the I-‘xisherles Act reads: "30. The eggs or fry of fish on the -spawning grounds. shall not at any time be destro'ed,T’ and it creates an offence. triable summarily, of absolute lia llity of which mans rea is not an essential element: Regina 1;. Pierce _FisItl't‘l4x L(ii.. (19711 S.C.R.- 5, 12- C.R.N.S. 272, [1970] 5 C;C.‘C. 193, 12 D.l-P.. I3d- 55-1 applied. 
_

I 

st-ciiun 30 does not t'.‘tIlll‘l7fl.\‘ell¢! the IOWCFS granted to the provinces, by s. 92-13: of the l.t..\'.A. Act. 186 . to legislate exclusively in rela- tion to ;-r-';pc-rig.‘ and civil rights, and istherefore. intra vlres. 
l.\'ote up with 11 C.E:.l). (2nd ed.) Iv‘isltcric's. ss. 3, 12.)‘ 

II. M. Suiker, for appellant; 
D. Kiel‘. for the Crown. 
25th Januzu-_v 15672. Clll.\l.\li-:1',l' Co. Ct. J..:—-This is an up- 

peal from the conviction made in the Provincial Court on a 
char;',e- laid under s. 30 of the Fisheries Act, R.-S;C. 1970. c. F‘-M. formerly R.S.C. 1952, c. 119. of destroying the. eggs‘ or 
fry of fish on the spawning ‘grounds. 
No evidence was adduced, at the hearing of the appeal as 

counsel agreed upon the facts as set forth in the reasons for judgment of the Provincial Court Judge as- follows: 
"1. The accused and his wife are the owners of certain lands over a portion of which Murray Creek runs. 
"2; In the original Crown grant of these lands from the 

Provincial Crown there was contained no reservation of stream. or tvtttercourscs. 
In the fall of 1969 MIT. l\ic'I‘ag‘gart received written 

permission from the Water l{igh'ts- Branch to do certain de-

~ ~ 
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fitted work on the creek to lessen erosion. The work mnsi,-;ted 
primarily of placing large rocks at the bend in the err-ck and was completed in 1969. 

"4. On 9th July 1970 Mr. Donald tidy. -a consc.-rvation 
oflicer. and: a fisheries ollicer attended on the lands in ques- 
tion and observed a bulldozer driven by one Austin JL'll~."i'n. under the direction of the accused, scooping; gravel out or .‘.Zur- ray Creek. Also present. was a dump truck.- 

"5. -I find as a fact that this portion of the ('—ra;- K’ was a spawning ground and on 9th July I970 there were t'.r‘_\' pn.-;~«-at 
in the immediate area of the bulldozer and, as a r-usuh of the actions of the bulldozer, fr ' were killed. 'l-‘his area of .\lurtay Creek is defined ‘in the regulations— oi‘ the I-‘isltfcrir.s .‘tr;t -as spawning grounds.’ ' 

~~~ ~~ 
>“6.. Evidence was -quite clear that im " '--'el_v tlg,.ii‘-“ill from Mt‘. I\1lc'l‘aggart's- property the I-.ltn:i " 

had constructed a large culvert necessitalir.-' ~~ 
, iIln.\.u'!'.', lit’. in my opinion this evidence was not .t'(.-levant and I lx:n:..- (Eiste- garded it. 

“'1. There can be no doubt that this portion of .\lt-..':t_v Creek is non-tidal and non-navigable." 
Three grounds of defence were sulnnitted on lmliaif cf :5..- 

appellant. and I shall state each of tin-Ase grounds. my tit-ri.~.’itl.'I 
thereon, and a brief reason for such dc.eisi‘on. 
The first ground is that the Fisheries Act contaitzs no p:-rr.:i- sion for the procedure to be followed for a breach of s. 30, which reads -as follows: 
"30. The eggs or fry of fish on the spawning grounds. shall not at any time be destroyed." 
I am unable to find anywhere in the Act any provision to the effect that any one who breaches this section is guilty .of an offence and liable on indictment. or summ.'n'y cnnvirtion to such or such a penalty. as‘ is commonly found in tar.-.~..<t 

statutes. The matter is-covered. in my opinion. by l7hr.- a1'.;vli- cation of ss. 61 and 65 of the FlSh(rI‘iCS‘1.\Cl and s. 2Tillil:) of the Interpretation Act, lt.S;C. I970. c.. I-23. 'l"he resp-"c:li\'i.' 
sections are as follows: ‘

. 

"61. Except as herein otherwise provided. every one who violates or prepares to violate any provision of this Furl. or any regulation, is liable to a penalty of not more I-lmn one thousand; dollars and costs. and, in default of payir.-ctit, to

~
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imprisonment for a term not exceeding twelve months, or to 
both." ‘ 

“65. ‘Except in so far as in this Act is otherwise specially 
provided all ‘penalties -and forfeitures incurred under this Act 
or under any regulation are recoverable and enforceable by 
summat-'_v proceedings taken under the provisions of the Crim- 
inal Code relating to summary convictions." 

"'27. t1) \\'h'cre an enactment creates an offence . . . 

“(M the offence shall be deemed to be one for which the 
offender is punishable on summary conviction if there is noth- 
ing in the context to indicate that the offence is an indictable 
offence". '

- 

A perusal of these sections discloses that s. 61 of the Fish- 
eries Act provides a penalty for a violation of any of the 
provisions of the Act; that s. 65 of the Fisheries Act provides 
for summary proceedings under‘ the Criminal Code, R.S.C. 
1971), c.‘ C-3-i. relating to summary conviction. and that s-. 

Ttlltbl of the Interpretation Act ‘provides that the offender 
is punishable on summary conviction in -the absence of an 
’indi't-ation that the offence is an "indictable offence. ‘I‘here is — 

no indit'ation_ that breach of s. 30 is an indictable offence so 
the procedure must. therefore. be by way of summary con\'ic- 
tion. ’ ' 

The sc:--send ground of defence is that mcns tea is a neces- . 

s:.ir,v ingrerlicn: and there was no proof of same. I believe 
it is common ;:ruund that therejis no proof whatever that 
the apfpv.-Jilant h:id any intention of committing any unlawful 
act. nor did he have any knowledge that such an unlawful act was hein-.: connnittcd. On this ground of defence, I find that an us rea need not be provcn and tlutt s. .30 creates an absolute 
pl‘t1ilihiilt'|!I. The case of I.’cgiu'a 1:. Picrct: Fisheries Ltd, 
|_l‘.t7ll S.C.R. 5. 12 C.R.N.S. 272.. [1970] 5 C.C.C. 193. 12 
D.L.R~. t.’-‘-dl 591. is a most applicable guide on this’ point. The dictum of Ritciiic .1. in this Supreme Court of Canada deci- 
sion, as found on p. 1519, defines the issues: 

"Generally spcalting. there is a presumption at common law 
that mrsis rm is,-an essential ingredient of all cases that are 
criminal ‘in the true sense. but a consideration of a consider- 
able body of case law on the subject satisfies me that there 
is a ‘wide catcgor_v of offences created by statutes enacted for 
the regulation of individual c0ndu('t._in the int.crcsts of health. 
convenience. safety and the {zencral welfare of the public which are not subject to any such presumption. Whether the 
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presumption arises in the. latter type Of |.'i|-‘-05_ is '3*v‘l"'-‘=‘-‘l-7N1 

upon the words of the statute creating the oftt-um: and the 
subject-.matter with which it deals." 

In my opinion, the case at bar comes uitbin the c:m-;.:u:‘y 
of a statute enacted for the rc,r,-ulation at‘ inrlit' mi c-T-IIt!I34:l 

in the interests of the general welfare of ti;..- 5.

~ ~~ 
The third ground of defence is that the .s:‘.iil s. :-‘.w is ultra 

vires the Parliament of Canada in that it cr-'iIt._'.':t‘v"i::!I~' the 
powers granted to each province under s. 512113; at n:.- -.t;1\..\. 

~_Act, 1867, to legislate exclusively as to pmpr-rt'_'.‘ anti t'i\.‘i| 

rights in the province. 

The relevant portions of the B.N.A. Act tlppii-:.'ti.I.‘-- to the 
case at bar are as follows: 

"91. it shall be lawful for the (-!lit‘I"I1. by and with iii-".’ 
"I0 Advice and (‘.onsent; of the Senate amt liu'.:.~:e of t'.»:e .rr-'»<. 

make Laws ‘for’ the Peace, Order. and ;;m-vi t}=r.- r ‘r at 
Canada, in relation to all Matters not 4--.;::n._-‘ 5.» the 
Classes of Subjects by this Act znssigtterl. t-:\c!t:.< 

' 
1'': the 

Legislatures of the Provinces; and for ,':;t?e:.‘l-.1‘ ti‘.--.' ‘ 

t.ut 
not so as to restrict the Generality of the l'm:-‘--. ' 

~
' 

of this Section, it is hereby declared that tho .. 

anyt‘-hing‘ in this Act) the exclusive t.cg;i.<l:atii\'e .\.=uth~-rEt_v of 
the Parliament of Canada. extends to all .\l;tt:--:*.- ua :;.i.- : min 
the Classes of Subjects next herein-a'ftcr t'll'.iil‘.t"2'.‘;§t ..,-

' 

.to say. . .

~ ~~~~ 
~~ 

~~ 

"l'2.. Sea Coast and Inland l-‘i.-herics . . . 

"92. in each Province the l.e_ei.<laturt- may in 2'~z~-Z-.- !:.= :r.::.'=-- 

Laws in relation to Matters cnminyg witihin the 1 u 2 :.’::.'o» 

jcct next herein-after cnnnteratcd‘; that is In .~::.;.-. . . .
' 

"-13. Property and Civil Rights in the l’rn\*inr*:-." 

'l‘he leading case on this subject. appears to ;iu- .'.'«;-,-«V-u 2'. 

Robertson (1332)., 6 S.C.R. 5'2. 2 Cart. 65‘. ‘(T--rt;..in ;u:tir-us 
of the judgment of Ritchie C.J.C.. are applicablu-. s-ml t|.o ;. :-.;«- 

as follows |S.C.R. p. 1101: . . 

"In construing the HI'lllSIl- North zi‘lill?ITl'I,'Ll .-it:-‘V. l thi:-I; :10 
hard and fast canon or rule of construction -'1‘-2| vise i-"id Iiut‘-"H 
and adopted by which all ‘acts pnssu.-ti as \\'t‘" by :l:»- l'I‘~rliva- 
mcnt of Cmzmlu as by the local lt‘;:lSiitlll:‘t‘s -.;;.in ail ;~::el 
every question that. may arise can be t.-ff:-t-’I:nl". ts .~liti ‘ 

their being or not being inlru rirr.s* of the i_-‘;. ’=--itm‘ 1-; 
them. The nearest approach to :1 rule of ',z-’ncr::| :-p;-ii

~ ~
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that has occurred to me for reconciling the apparently con- 
flicting legislative powers under the British North America Act, is what I suggested in the cases of Volt’): :1. Lang/lots (1879). 3 S.C.R. I at 15, and Citizens’ lnsm‘; Co. 1;. Parsons; Queen lnsm: Co.’ I7‘. _Par.s‘ons. 4 S.C.R. 215 at 242, reversed on the merits but atlirmed on constitutional questions (1881), 7 App. Cas. 96. 1 Cart. 265. with respect to property and civil rights, over which exclusive legislative authority is given to the local legislatures: that. as there are many matters involv- ing property and civil ri;;'hts e.\'prcssly reserved to the Domin- ion l’arliam'e_nt, the power of the local legislatures must, to a certain extent, be subject to the general and special‘ legisla- tive ‘powers ‘of the Dominion Parliament. But while the leg- islative rights of the local legislatures are in_thls sense sub- ordinate to the rlgzltts of -the Dominion Parliament,. I think such .latter rights must be exercised so far as may be con- 
sistently’ with the rights of the local legislatures, and there-‘ fore the. Dominion Parliznnent would only have the ‘right to interfere with property and civil rights in so far as such» inter- ference may be necessary for the purpose of ‘legislating gen- erally and effectually in rel.tti‘on to matters confided to the Pnrlitintent of Cmmrla. And this View I think was clearly in the mind of the Privy Council when in Cashing '0. Dtqmy 
tl88(i)._ 5 App. Cas. -109 at 415. 1 Cart. 232. in speaking of -the powers of the’ tiominlon and provincial legislatures, it is said in line jlltlglllt-Ill of the Privy Council by -Sir M. E. Smitlr:——- 

“'11 is therefore to be presumed. ‘indeed it -is a necessary 
int]-lit-ation, that the imperial statute, in assigning to the Dominion Parliament the subjects of bankruptcy and insolv- ency, intended to confer on it legislative power to interfere with propetit_\'. civil rights and procedure within the provinces, so far as fl _t/(‘ll-E‘I't'lI law relating to those subjects might aflect them.’ ." 

At hp. 123:. 

"To all general laws passed by the Dominion of Canada regulating ‘sea coast and inland fisheries’ all must -submit, but such laws must not conflict or compete with the legislative power of the local legislatures over property -and civil rights beyond_what may be ncccssaty for legislatlng generally and effectually for the regulation, protection and preservation of the fisliccies in the interests‘ of the public at large. ’l‘here- 
fore. .while the local legislatures have no right to pass any laws interfering with the regulation and protection of _the 
fish,-.~ries. as they mig.:ht have passed before confederation, they, in my opinion. clearly have a right to pass any «laws affecting

~ 

A 
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the property in those fisheries, or the transfer or transnnissl-m oi’-such property under the power conferred on »tht.~m to rival with property and civil rights in the province. inasnmch as such laws need have no connection or intm-fen-nun with the 
rlght of the Dominion parliament to deal with the _rr:;tIlation and protection of lilies fisheries, a matter '\s<holl_v .<-~;'.:tratc amt distinct from the property in the fisheries. By \\’llit‘|l um.-ar.s 
the general jurisdiction- over the fisheries is set-in--tl to the parllament of the Dominion. whereby they are mr-.l.!-ssl to psi.-as 
all laws necessary for their prescr7vati'on amt protcc-tion, this being the only matter of general public interest in wltii,-lt |’}‘.t.° ‘whole Dominion is interested in connection with riu-or fl;-‘lwri-.».~; 
in fresh water, non-tidal rivers or streams. .=.n(-it as that : . being considered‘, while at the same time t-'.\'ci'.tsi\~c jhri.-= 0.‘- 

tion over property and civil rights in suvlt fisln-.rit-s is §o;'t.'- 
rserved to the provincial legislatures-. tluxs‘ :1.-'t’a.."t<;-rii;' ' 

mi'nd.- reconciling the powers of both .l«;-—,:,'i.-‘T:-!ItI’t‘o.‘.s» '.\_ 
fringing on either." '

~ 
~~ ~ ~~ 

From these dicta. I come to the conclr;:<i-v;i:‘ that tizt l-'.:al- ml Parliament may pass. such laws as may he m--.-r-.-'.~'.-as-_v t‘-‘tr 

legislating generally and effectually for the rt--,:ulati-m, |»i't-§ar(:- 
tion and preservation of the tishcrles in the inlcrt.-.<l.s of the public at large".

V 

' For the above reasons. I feel that the rm:-L~;.i must In.‘ an-l 
is, therefore, dismissed, and the conviction :t:.;ainst tI:«- ;.;.;.t-t- lant confirmed. -

~
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Prince Edward Island Supreme Court 

At Trial, Nicholson. J- 
April 20, 1972. 

"FISHERIES - CANADA FISHERlES.ACT. station 33 :_ cnancn or n1scuAnc1xc A DELEIERIOUS SCBSkAXCE 1¢1o whraa FREQUENTED BY FISH — FARM AND HOUSEHOLD RLFLSE c xstsrlnc or caxs, PAPER, rwxNe,,soIILts Ann H
— 

HUHAN wasrs - MEANING or "DELETERIOLS.SLBSTAhCE - SUPREME COURT ON APPEAL BY WAY OF TRIKL DE ' 

xnvo nnrn THAT'lT WAS row vnovrn THAT MATERIAL WOULD- 
akrxnen wnrnn DELETERIOUS T0 rxsn - coxvxcrlon 
Qunsuto. 

The supreme court allowed the accused's appeal by way of trial de novo and quashed the conviction of 
the accused. The accused was charged with dischar- ging a deleterious substance into water frequented 
by fish contrary to Section 33(2) or the Canada 
Fisheries Act. 
The accused dumped farm and household refuse con- sisting of cans, paper, twine, bcttlas and-human 

waste into a stream. ‘The court held it was not proved that any of the material was a ‘deleterious substance" as defined in Section 33(l1) cf the Fisheries Act. » 

STATUTES JUDICIALLY NOTICED:
: Fisheries Act, R.S.C. 1970, c. P-14, s. 33. 

Appeal by way of trial de novo from a conviction before His Honor James B. Johnston, Provincial 
Magistrate for Prlnce.Edward Island. 

KENNETH R. HacDONALD, for the appellant, 
BERT G. CAMPBELL, for the respondent. 

NICHOLSON, J.: The appellant was conviftcd on the 15th day of July, 1971 by Provincial Magis- trate James B. Johnston of the charge that he did on or.about the llth day of June, A-0. 1971 at 0? 
near New Perth in Kings County, Prlnce Edward 15- 
land knowingly discharge a deleterious substance 
to wit; barn and house garbage, into the Dewar 
Stream whlch empties into the Brudenell Rlver which water is frequented by fish, contrary to Scctlofl 33 sub-section 2 of The-Fisheries Act’. Lpon this con~ 
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viction he was sentenced to pay a fine of $100.00 together with.$2.00 costs and in default of pay- ment of the fine-and costs to be imprisoned=fn Kings County Gaol at Georgetown for the term of thirty days. 

The Appellant was convicted upon a plea of guilty to the said charge having been entered-by Kenneth R. MacDonald, an attorney acting on behalf of the Appellant. on the hearing of the appeal Mr. MacDonald acknowledged that it was his error that a plea of guilty had been entered and that he had not actually interviewed the Appellant until after the conviction was made against him. The plea of guilty having been entered by mistake I allowed the appeal to proceed, accordingly a "trial de novo" under Part XXIV of the Criminal Code
, was proceeded with. ' 

Four witnesses were called on behalf of the prosecution namely: Arthur lbcnonald, Patrick John Heppell, Foch NacDonald_and Everett Roy Glow. 
Arthur MacDonald is.a farmer who lives at flew Perth in Kings County. On the afternoon of June 11th, 1971 he was on a road known as the Collins Road when he met the Appellant driving A farm tractor which was towing.a trailer lua;eJ with garbage. The road on which the Appellant was travelling passes over the Dewar stream by mean: of a road brldge. _ArLhur MacDonald saw the ‘pri- lant with the load of garbage travelling towards 0| ’ .2" V. 

. .. . , . 
the broom (Dewar stream). He says there Hus ballcr twine and cans on the load. He saw the

~ 

_Appellant return along the road a short time ldtnr after the load on the trailer had been dumped. he went back to the stream where he saw "a whnle_bunch of junk in the stream” including boiler twine a.i other thlngfi such as he had seun on the Appellant's trailer. He says that it would appear that the rar- hage was "dumped over the end of the bridge". Hr also says he had been down to the stream Lyn gr three minutes before he met the Appellant and Lhrre

~ 

was no garbage lo the stream at that tine. {his witness is about 75 years of age and 3 Ion" Linn resident in the area. up says the ntroun in {re- qucnted by fish and that the stream llnhfi inln Brudcnell kivcir. After he went hart: am! .-. .u :|-.;-



'-ZI*

~ 

R. V. CALLAGHAN 109 
garbage in the.stream he contacted the R-C.M.P. 

Constable Patrick John Hcppell is a member of the R.C.M.P. stationed at Montague in Kings County. He says that after talking to the witness Arthur-MacDonald he went down to theistream in ques- tion where he-saw "a certain afiount of garbage, cojfbe jars,_cans, pickle bottles, haueeha gar- bage". He then tells of how he went to the Appellant's form where he talked to the Appellant. his evfdence is, in part, as follows: 
Q. were you_ta1king to him? 
A. I was. I con?ronted him with the gar- 

bage being there and he stated he had 
taken his trailer down this side road 
by the stream and was going to dump 
the garbage-on his property-and he made a turn dcwn-by the bridge und some 
of the garbage night hove accidentally fallen off. ‘ 

Q. "Into the stream? 
A. Yes. énd he stated to me after I 

told him some had found its way into 
the stream if it had some off his trail- 
er I on ected him to c“.nn it up and he 
=5tated he would- 

~ ~ 

Foch MacDonald is a fisheries officer_with the=Fuderal Fisheries Department. on June 12th, 1971 after talking to the witness Arthur MacDonald he along with a fellow fisheries officer went to the stream in question. His evidence of what-he 
found in the stream, and of what he'did, is as follows: ” 

‘
. 

Q. As a result of your contact with Mr. Hac- 
Donald what did you do? 

A. Accompanied by Fisheries Dfficer Roy Clow I proceeded to the stream in question 
. and checked the stream for report of the garbage that was in it and I found in 

that stream the following:-— 
. You took notes at that Linc? 

Yes. This was taken on Lac 12th of June. 
- Tomato cans, been can, coffee bottle, kam

~ 5? 

.0

.

~ 
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and klik cans, oil cloth, paper cartons, pieces of barn stans1ons, binder twine, BonAn1 can, fruit cocktail can, to3‘{: 
, paper ans alsposable diapers, human Va 3 and using vinegar bottle. After check it, we then proceeded to the home of t accused trtis Callaghan. Hr. Cal1-,; was not at home. we went back to th5 office anfi on Honfiey the lhth of $m:= about e;proxinately 8:30 in the nor: L- 

I went to Mr. Ca11aghan's residence u of: and 3‘ me: me in the yard. Ehen I M H- tionef zne garbage he said, "what tLe he}: is ;o;ng on here. I have already biun ta1z1: t: the R.C.M. Police on Sa“ - 

and 221i than I would clean the gar» out of the water”. I then infarfici that I wsulc have to report the incident to my District Protection Officer, E". Farrar ar‘ there might be a cherbe Zwii against him. ' ‘ 

~~ ~~ ~~~ 
~~~ 
~~~~~~

~ 

Foch MacDonald says the stream where the garbage-was found is frequented by trout. _ 

Everett Clow is also a Federal Government Fish- eries Officer and he was at the stream with Foch MacDonald. He saw in the stream all the materials mentioned by Foch Xacflonald. He also says the srrcm: is-frequented by trout. ' 

_ 

The appellant gave evidence on his own behalf. his evidence is, in part, as follows: 
Q. Did you 1:: items on this day in L? -s? A. Hot in ’a* as usual. The ngir dug L 1::h out, you couldn't go‘ Jr 50 t’ ’ it was put on the bush alga“ the -;-e of the stream. ' 

~~~ ~~~
~~ ~ ~ 

Q. On the siie of this brook? A. Yes. ' 

Q.- These ‘*e~: that were listen 2 .3 
-. . erg‘. t.,h<.':.‘.e the J".e:'.;; _' ;r_ 

{garb tE.:~.'.. pzmticuflsm‘ -'z:.;.". 
A. Yes.

~
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Q. All of them? 
A. ?ess 

Q. There was toxato, beans, :&:s, klik cans, oil cloth, stansions eni iisgosable dia- 
pers, you took all of tisse icwn there 
that day? 

A. Yes. 

Q. How far from the water iii ycu put them? 
A. The most would be severe; yaris. 
Q. would you have put the: on the bank? 
A. Yes, up on the bank. 
9. How high would the bank be :here? 
A. It-would be'6 or 1 feet. 

Q. Did you meet Er. flacDo:a'i when you were going in with the 1955? 
A. Yes. 

Q. You say nobody saw you, Xaclcneld did not 
see you? ‘ 

A. Nobody saw me unloading 1:. 
From the foregoing evidence 1 find as a fact that the Appellant knowingly discharged the garbage 

he was hauling and unioading from his trailer into the Dewar stream. And I also find that the stream at_the place where the garbage was discharged or unloaded is frequented by fish. ' 

Before the Appellant can be convicted it must be established that the garbage comprised a "deleterw 
ious substance" under the provisions of the Fisheries 
Act. As I have said the offence is alleged to have been committed on June llth, 1971 acainst "Section 
33 sub-section 2 of the Fisheries Ac ”. Section 33 of the Fisheries Act (RuS.C. 1970 Chap. P. 15) pro- 
vldefl as follows: . 

33. (1) #0 one aha]: t~ 
voui'ashcs, stones, or o 
dujwlurious subsLunc0= F 
pr PMfl3ufid,or b:mw' ~~ 

‘fir: ballast, 
C121 ur~ 

3 Nfldi & P.£.I.R. 
carried on, or leave or deposit or cause to 

share, 
beech 

be thrown, left or deposited, upon LLE bench or bank of-euy water or upon €“é 
between high and low water mark, rcM-i ~ ~~~ 55 Cl‘ 
offal of fish, or of marine aninais, or leave decayed or decaying fish in any net or 4 

C)».
~ 

fishing apparatus; such remains or offal may be buried ashore, above high water mar 
(2) 
mit to pass into, or pub or knowingly 
to be put, lime, chemical substances-o 
poisonous matter, dead or dncay.:g fis remnants thereof, mill rubbish or saw} 
any other deleterious substance or thi 

k. 

v~.;, 
a -g 

.-

3 Y‘ C. 
‘u. 
n. . 

.;. 
£151.. 
v.-,- 
..._._, 

FL‘. 

02‘
0 

whether the same-is of a like character to the substances named in this section or not, in any water frequented by fish, or t? into such water, nor on ice over cit”: waters.
~ 

No person shall cause or knowiznly pen- 
mi: 

‘,'l"i 5* I 

V-4 

1.‘. f10'.«.'5 
r such 

(3) No person engaging in logging, lumbering, land clearing or other operations, 
or knowingly pennit to be put,-any s‘ 
or other debris into any water Trequ"u' 
fish or that flows into such water, or 

‘- . ice over either such water, or :.Vu ; which it is likely to be carriei into 
such water. 

(H) The Governor in Council may by c: deem any substance to be u dcletcrxng: 
stance for the purposes of-sub: cticu 
(5) Every person who violates any ;. of this section is guilty of an offs. 
is liable upon sumuury conviction, 

(n) for the first offence, to a ff 
not less than one hundred dollars 
more than one thousand dollars or 
prisonment for a term of not 19; 
one month and not more than 5' 
or to both such fine and i 
and (b) for a second under 
offence, to a fin: of not 
hundred doiiurn and not 
thousand dollurr or to

~ 

~~ 

~~~~~ 

vi 

~~~
2 

-1. 

v;.2. 2 

~~~
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more than twelve months, or to both~such 
fine and imprisonment. 

I believe that from the nature of the prosecution the fisheries officers may have been under the impression 
that Section 33(2) of the Fisheries-Act on June 11, 1971 was as stated above. However, Section 33(2) of the Fisheries Act was amended by 18-19 Elizabeth 
II Chap. 63 section 3 which provides as-follows: 

3. (1) Subsection (2) of section 33 of the said Act is repealed and the following sub- 
stituted therefor: 

(2) Subject to subsection (5), no per- 
son shall deposit-or permit the deposit 
of a deleterious substance of any type 
in water frequented by fish or in any place under any conditions where such 
deleterious-substance or any other dele- 
terious substance that results from the 

. i deposit of such deleterious substance 
may enter any such water. 

(2) Subsections h and 5 of section 33 of the 
said Act are repealed and the following sub- 
stituted therefor: 

Ch) Subsection (2) does not apply (a)_to 
the deposit of waste of a type, in a quan- 
tity and under conditions authorized by regulations made by the Governor in 
Council under any other act in any waters with respect to which those resulations are 
ann1icab1e, or in any place under any con- 
ditions where such waste or any othc waste 
that results from the deposit of such waste 
may enter any such waters; or (b) to the 
deposit of a deleterious substance of a 
type, in a quantity and under conditions 
authoriied b? any regulations mndc.by the 
Governor in council under this Act for the 
purposes of this subsection in any water 
with respect to which those regulations are 
applicable, or in any_p1ece under any con- 
ditions where such deleterious substance 
or any other deleterious suhstance.Lhnt 
results from the deposit of such dcietcriouu 
substance may enter any such water. 

~ ~ 

3 Nfld. 5 P,E.I.R. 
(5) Any person who violates any pro-v vision of this section is guilty of an offence and liable on-summary convictton to a fine not exceeding five thousand dollars for each offence. 
(6) Where an offence under subsection 
(5) is committed on-more than one day or is-continued for more than one day, it shall be deemed to be a separate offence for each day on which the offence is com- mitted or continued. 
(7) Where a person is convicted of an offence under this-section, the court may, in addition to any punishment it may in- pose, order that person to refrain from committing any further-such offence or to cease to carry on any-activity specified 
in the order the carrying on of which, in the opinion of the court, will or is likely to result in the committing of any further such offence. 

(8) In a prosecution for an offence under this section or section 33D, it is suffic- ient .; F of the offence to establish that it we co citted by an employee or agent of th accused whether or not the employee or agent is identified or has been prosc- cuted for the offence, unless the accused establish'= that the offence was committed without h knowledge or consent and that he ezerci d all due diligence to prevent its commission. '

~ 
(3 «. 

(9) notwithstanding that a prosecution has been instituted in respect of an offence under this section, the Attorney General of Cu is may com. 
to enjoin any violation of any provision of this ssczion. ‘ 

~~~ ~ 

(30) 30 civil remedy for any act or omis- sifin is €u3yc'dcd or nffcctod‘hy reason that the :?t or omission is nu offence under this ue:t.;n, and where, by reason-of tho occur- rence or exlstnnce in, upon or uijnccnt to

~ 

dance and maintain proceedings-
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~~~~~ 
~~ 

dition resulting from an 
any water frequented by fish of uny con- 
by a person that is an c: ;. 

V 

under 

~~~~~ ~~~

~ 

~ ~ 

~~ 

~~ ~ 

this section, the‘2inister ts env action to be taken by or :n be if of. the Crown to repair or r .-; .hc con- —dition or reduce or n“‘ ete an" damage to or destruction of :3 tronertv that has resulted or r ascnntlv he expected to result fr 1 - urrégce or existence, the casts a: enses of vand incidental to the ‘ ‘i vsuch ~~ ~~ 
~~~

A 

i to have 
re cir am- 
he Crown 

-2 proceed- 
_ 

for in the name of Her Majesty in an. 233?: of com- petent Jurisdiction.

r 
-2- .. 

action, to the.extent :‘ 
and expenses can he estr 
been.reasonab1y incurr 
stances, are recoverabl 
from that person with as 

(D 

u. 

(11) For the purposes of this section and section 33A, 
(a) ‘deleterious substance‘ means 

:1) any substance that, if added 0 an "aterv "3113 £e'rad= or alteryor fern part of 2 process 
of degradation or alteration of txe quality of 
it is rendered 
fish or to the “ 
that frequent th . or 
(ii) any water that czntains a rsubstunce in such quantity or con- 
centration, or that has been so treated, prcccssei or changed, by heat or otner nesns, from a natural state tnat It w gic, if added to any other water, segnaae or alter or form part of a process of degra—_ dation or ulteraticn oi the quality of that water so tns: 11.15 ren- dered celetericus to fish or to tne use by man of fish that frequent that water, 

and without limiting the generality of the foregoing incluies 

~ ~ 
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(iii) any substance or any substance 
that is part of a class of substances 
prescribed pursuant to paragraph (a) of subsection (12), ' 

(iv) any water that contains any sub- 
stance that is part of a class of sub- 
stances in-a quantity or concentration

. that is equal to or in excess of a . 

quantity or concentration prescribed 
in respect of that substance or class 
of substances pursuant to paragraph 
(b) of subsection 12, and 
(c) any water that has been subjected 
to a treatment, process or change pre- 
scribed pursuant to paragraph (c) of subsection (12); and 

(b) ‘water frequented by fish"inc1udes 
vall waters in the fishing zones-of Canada. 

(12) The Governor in Council may make regulat- 
.ions prescribing . 

(a) substances and classes of substances, 
(b) quantities or concentrations of-sub- 
stances and classes of substances in water, 
and » 

(c) treatments, processes and changes of 
water 

for the purpose=of subpnragraphs (iii) to (V) 
of paragraph (3) of subsection (11). 

This section was proclaimed in force on July 15th, 1970. 
It will be seen that this most recent amendment to the 
Fisheries Act makes substantial changes in the law. 
Whatever may have been the situation of the Appellant 
prior to the amendment referred to above it it my vopinion that the substances which the Appellant is" 
charged with having put into the Dewar Stream do not 
or nc lcnst have not been proved to come within the 
definition of "deleterious substance” as defined by the Fisheries Act, Section 33(11). There was nothing to 
show that all or any of the substances in question "If 
added to any water would degrade or alter or form a 
part of a process of degradation or alteration of the 
quality of that water so that it is rendered deleterious‘ 
to fish or to the use by man of fish that frequent that
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water". The substances not coming within Section 33 11(a)(1) are clearly excluded from the other parts of the section defining “deleterious substances"._ 

11 The result is that the appeal is allowed, the charge against the Appellant is dismissed, the con~ viction and sentence is quashed. There will be no order as to costs on the appeal. 
Appeal allsued.

~ ~ ~



—L‘[— 

RI-ZGl.\'A 1'. CIIURCIHLI. COPPER CORP. LTD. 
Iluilireli Coh:’n:bia'Court oI_'/lppeal, illuolaan, Mcfariaiieaaurl 

.\'emo!z,JJ.A. May 8, 1912. 
Appeal — Slated case —- Provincial Judge stating case — Appellant’: remedy where not satisfied with case as stated‘. 
Section 738 (now 2. 768) at the Cfiniinal Code does not confer juris- diction on a superior Court Judge to make on order showing-cause why a 

Racmn v. cswncmu. Cox-rm Conr. L-m. (Mel-‘nrlane,J.A.) 3-: 

case should not‘be stated where one has been stated but not to the satia- fetion of the appellant. Where the case stated is one which does. not sat- 
isfy the appellant. and he wants something else» stated, his remedy isto apply to the Judge hearing the stated case to remit the case to the sum-* mary conviction Court for amendment. 
Anaeal — Stated case -— Questions on to sufficiency of evidence - Not -proper questions‘ on- stated case — Cr. Cork-._l953‘-5!, 9. 71%|. 
APBEAI’. by the accused, from the decision of Macdonald. J., 5 C.C.C. (2d) 3241;, dismissing the accused's application for ‘an order pursuant to 5.738 of the Crinu‘nal‘ cam.» directing 

Arkell, D.C.J., to show cause why a case shouid not be stated from the accused's conviction, 6 C.C.C. (2d) 319, [1971] 4 
W._W.R. 481, for depositing. deleterious substances in a river 
contrary to s. 33 (2) (rep. .8: sub. 196940, c. 63, s. 3(1)) of the Fislmfes Act, R.S.C. 1952. c.--110 (now R.S.C. 1970, c. F-14), 

R. C’-. Gardner, for accused, appellant. 
R. Ill. Hoyman, for the Crown, respondent. 
The following judgments were delivered orally: 
l\L\cLF.\N, J.A.:—-I will ask my ‘brother .\I»:F‘arlane to give 

5 the first judgment. 
_ 

I\lcFAnLAN_E, J.A.:——On May 4, 197], this appellant was 
tried beforelils Honour Judge K. F. Arkell,'o District Judge 
of the Provincial Court at Fort Nelson, and convicted upon the charge that near the confluence of the Racing. River and Delano Creek in the Province of British Columbia, between 
the 12th and 25th days of February, I97). it, did unlawfully 
deposit a deleterious substance in the said Racing l‘.ive‘r, being 
water frequented by fish, contrary to the provisions of the 
I"ishm'ics Act, R~.S.C. 1952, c. 119 [now R.S-.C. ‘1970,oc. I-‘:-1,-1]. 
nnd -amendments thereto. 
The Provincial Court Judge was acting under the -summary 

conviction provisions of the Criminal Code. On May 19, I971, the appellant applied to-the Provincial» - 

Court Judge to state a case under s. 734 [now :3. 762]’ of the 
Criminal Code. The application was‘ based upon the ground 
that “the conviction is crronconsv in point of law by "reason 
that", and then sets outcsix alleged grounds of error. 

Arkell. D.C.J., stated the’ case, which is dated Ma3"28. 1971 
[5 C.C.C. (2d) 319, [1971] 4 \V.W:ll. 431], ‘in which, as 
required by the provisions of the statute, he set out his find- "ings of fact on the evidence which he had heard. lie went 
further, and to a considerable degree set out a summary of 
the evidence upon which he made those findings of fact.
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The: appellant then applied to the Supreme Court of this 
Province under the provisions of 3.766(1) of the Cm’-nu‘-not 
Code, for an order that the summary conviction Court show 
cause why a case should not be stated. That application was 
heard by ‘Macdonalrl, J... and was dismissed on August 18, 1-971 
[5 C.C.C. (2d) 3243:]. This appeal. is brought from that dis-‘ 
missal. 
The first answer taken by Mr. Hayman. on behalf of the 

Crown, to this appeal is that s. 766(1) of the Criminal Code 
does not apply, or, as he put it, is not availableto the appellant 
in these circumstances. Thatis another way of "saying, and the 
way I would prefer to say it is, that the subsection does not 
confer jurisdiction on Macdonald, J., to make the order which 
he was asked to make in this case. I agree with that submis- 
sion. * 

I have already pointed out that the Provincial Court Judg_'e 
in this case did not refuse to state a case. He stated a case in 
which, having stated his findings of fact and some of the evi- 
dence, he propounded for determination by the Supreme Court 
one question which was clearly a question of law. ' 

In my opinion, where the case stated by the Provincial 
Court Judge is one which does not satisfy the appellant and he 
wants sonictyhing else stated, the Judge hearing the stated 

‘ 

case, under s.'766(l) of the Criininal Code, has the power, ~ A 

where ‘he considers it proper, to remit the stated case to the 
sunnnary conviction Court for amendment. As I say, I would 
dismiss this appeal on that ground alone, but I think I should 
add something more in view of the nature of the arguments 
which have been presented. and what was said by Macdonald, 
J., when he dealt with the application. ’ 

He found that of the six grounds raisccl in the application 
for the stated case, one was purely a. question of law. That is 
-now conceded. I think it was conceded by the Crown, and the 
case stated was certainly stated properly with respect to that 
ground. . 

As to the others, Macdonald, J ., said [at p. 324] : 

In my opinion grounds numbered 1, 2, 3 and (iv are all questions as to 
the sul'l.'ici<-ncy of evidence and therefore the learned Judgo‘_was. . . 

right in declining to state a case respecting them. 

I respectfully agree with that conclusion of Macdonald, J. 

He proceeded: 
Ground No. 5 is as follows: 

“That your llenour did err'in finding that there was any unionis- 
fiiblc evidence that the offence was committed by an employee or 
ngcnt of the siccused." '

~ 

REGINA v. Cnuncmu.-Co:-rm Cour. Lro. (Maclean, LA.) 39 

I find‘ this question unintelligible. it does not help that the affidavit 
in support. of this application indicates that it intended‘ to propound 
a question as to admissibility of certain evidence let in by the Judge. 

Assuming, as counsel for the appellant has contended here, 
that that question was intended to raise and that it should be 
interpreted so as to raise the question whether at the trial the 
Provincial Court Judge had admitted in evidence evidence 
that was inadmissible to prove that a certain person was an 
employee or agent of the appellant, I am of the opinion that 
the decision of itiacdonald, J., was right on the facts of this 
case because the affidavit to which the appellant referred 
shows that there was evidence that the person in question did 
at a certain time state that he held the office of super-inten-' 
dent. It follows from that that the question whether he was an 
employee, ‘responsible employee. of the ap‘1;-ellant, was one of 
inference and fact. to be drawn from that evidence. Now, in re.-. 
ferring to that affidavit I do not overlook .ir. Iiayman's- ob- 
jection to the introductionof that affidavit ‘in these proceed"- 
ings. It does seem to me that in 9. case. where a I‘ro\'incial 
Court Judge does not refuse to state 0. case, but actu_ally'states 
one, in which he sets out his findings of fact, that the at- 
fidavitis probably not p1'operly'adm'issible. it 3is not necessary 
to decide that question finally on. this appeal, and I do not 
wish to be understoodvasdoing so. I have simply rcl'em'ed to it 
as material put forward by the appellant to support his con- 
tention, and in my view ‘it not only fails to support his conten- 
tion, it. rebuts it. 
For these reasons I woulddismiss theappeal. 
MAQILEAN, :—I agree. 
i\'Em2'l‘z, J .A..:——_I would dismiss the appeal for the reasons 

given by my brother Mei-‘arlane save and except the first 
point raised by Mr. Gardner as to whether or not s. 766(1),‘ 
might; be available under certain circumstances. With that ex- 
ception I agree entirely with wh_at my brother hassaid. ' 

MAGLEAN, J .A. :—The appeal is» dismissed. 
~ Appeal dismissed.
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ltl-3Gl.\'.-\ r. ‘CHURCHILL COl’rElt CORPORATION LTD. 
British Columbia Provincial Court, Arkcll. D.C..I. Map 28, 1971. 
Environmental law —- Water pollution -— Discharge of deleterious 

substance into waters frequented by rlish — Whether mens rea essential 
ingredient of olience — Fisheries Act, ll-.S.C. I952. ’ 

The ollcnce of depositing or permitting a deposit of a deleterious 
substance oi‘ any type in water frequented by fish created by s. 33(2) 
(rep. dc sub. 1969-70, c. 63. s. 3(1)) of the I-‘iahcries Act, R.-S,C. 
1952, e. I19 (now lt.S.C. 1970. r. F-14) is an offence of strict lia- 
bility and mean no is not an essential ingredient. Even it’ mean no were 
required once it is shown that a responsible employee of a defendant company has knowledge of the act complained of, nuns red is established. 

[R. 1'. Pierce I-‘islierica LI¢l.. [1970] 6 C.C.C; 193. 12 D.L.R. (lid) 69!, 
[I071] S.C.R. 5, I2‘ C-.R.N.S. 272, upld; Sweet v. Puralcu, [1969] 2 \Vv.L.R. 
470.. [1969] 1. All rm. 347, refd to] 

Environmental lnw.—— Water pollution -— Sentence — Protection to . 

society and deterrent to others —- l-‘ire-thousand dollar line plus order 
refraining company from depositing suhstancein river — Fisheries Act, 
R.S.C. 1952, s. 33(7). 
TRIAL of accused on a charge of depositing deleterious 

substance in river contrary to Fisheries Act (Can.). 
I. J. Natha-nson, for accused. 
R. M. Iiayman. for the Crown. 
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AIIKELL, D.G.J.:—-Churchill Copper Corporation Ltd. were 
charged that near the continence of the Racing River and 
_Delano Creek in the Province of British Columbia, between 
February 12 and 25,. 1971, they did unlawfully deposit a 
deleterious substance in the said Racing -Rivengbeing water 
frequented by fish, contrary to theprovisions of the Fialaeries 
Act, R.S-.C. 1952, c-. 119 [now R.S.C. 1970, F-14], and amend-_ 
meats thereto. 
On Tuesday, May 4, 1971, the said charge was heard before 

me at the Court-house in the Village of Fort Nelson by way 
of summary conviction. ' 

The relevant provisions of the Fisheries Act, as amended on 
' 

June 26, 1970» [rep. & sub. 1969-70, c. 63, s. 3], are as follows»: 
'33.(2) Subject to subsection M).'no ‘person shall deposit or‘ permit 

the deposit of -a deleterious substance of any type in water frequented 
by fish or in any place under any conditions where such deleterious 
substance that results from the deposit of such deleterious substance 
may enter any such water. 
' 

(6) Any person who violates any provision of thiascction is guilty 
of an ollence and liable on summary conviction to a fine not exceed- 
ing tive thousand dollars for each offence. 

(6) Where an offence under subsection (5) is committed on more 
than one ‘day or- is continued for more than one day, it shall be 
deemed to he a separate oflence {or each day on which the otfcnce is 
committed or continued. ' 

(7) Where a person is convicted of an offence under this section, 
the court may. in addition to any punishment it may impose, order. 
that person to refrain from committing ‘any further. such olfence or 
to cease to carry on any activity specified in the order the carrying 
‘on of which, in the opinion of the court. will or is likely to result in 
the committing of any further such otfcnee. 

.(8*) In a prosecution for an offence. under this section or section 
33!» ‘it is sulllcient proof of the ollence to establish that it was com- - 

mltted by an eniployee or agent of the accused whether or not the 
employee or agent is l(l('llllfI('d or has been prosecuted for the om-nee, 
-unless the accused establishes that the offence was committed \\1'th- _ 

out his ltno\\'leIl[:e or consent and that he exercised all due diligence 
to prevent its commission. 

(1!) ‘For the purposes of this section and section T335, 
(a) "deleterious substance" means ' 

(i) any substance that, if added to any water. would de- 
5:rz.<le or alter or form part of a process of degradation: 
or alteration of the quality of that water so that it is’ 
rendered deleterious; to fish or to the use by man of fish 
that frequent that water, or , 

Churchill Copper Corporation Ltd. leased district Lot 1369 
in the Peace River District. containing 356 acres and en- 
compassing the conflucnco of the Racing River and Delano 
Creek for mill site and town site purposes on June 28, 1968, 
for a period of five years, and between February 2 and 25', 
1971, the said Churchill Copper Corporation Ltd. were opera-
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ting a- copper mineand a mill for refining copper situated and 
-located’ at the confluence of the Racing River and Delano 
Creek. 

Discharge eflluent was carried by a flame from the refining 
mill» to a settling -pond contained within a dykc, and the 
settling pond had overiiowed and was overflowing between 
February 10th and February 24th, causing a greyish black 
eilluent to run from the settling‘ pond into the Racing River». 

Thewvater within the Racing River above the mill site was ‘ 

clear in colour and contained suificient taxa (fish food) to 
support fish life, \vhereas downstream from the mill site the 
colour of the. river was grayish l)ltlCl\', being caused by a six- 
inch deposit of silt and fine powder-like slime which, when 
microscopically examined, was irregular in shape, had sharp 
edges and was highly abrasive; At »a point approximately 
400 yd. downstream from the mill site there were not suflicient 
taxa in the water to support fish life,-anri the eliluent_fron1 the 
mill whichlhad ovevllowed from the settling pond ‘had de- 
graded the water quality to the point where it was detrimental 
to fish, and could even be toxic to fish life, causing their death, 
and was, in fact, a deleterious substance. as stated ‘in evidence 
by Morley Edward Pinsent, B-.Sc.. M.Sc., Regional Fisheries 
Biologist, the Wildlife Branch, Department of Recreation and 
Conservation, Province of British Columbia-. -

_ Three local fishermen stated in-evidence that they had caught 
a considerable number of grayling and Dolly Varden fish in 
both the Delano Creek and the Racing River. and from this 
evidence] found as a fact that the_R-acing River was water 
frequented by fish.

_ 

After’ holding a voir dire the evidence disclosed that the 
local superintendent of the Churchill Copper Corporation Ltd. 
mill had stated on February 11. 1971, to the local conservation 
ollicer, “'l‘he.settling pond ‘is frozen and has been running over 
for the last four days", and from this evidence I found as a 
fact that the mill superintendent, as a responsible employee 
of the defendant company, had knowledge of the discharge 
"of they ellluent, being a deleterious substance, from the mill 
settling-pond into the Racing River.

- The? majority of the submissions of the defence were 
directed to whether or notlhe Court should accept or reject 
certainevidence. Since I accept the evidence of the witnesses 
called for the prosecution, and their evidence stands. un- 
*contr.adictcd, I have drawn certain inferences from that evi- 
dence, and have made my findings of fact accordingly. On the question of the applicable law, it was -submitted‘ by 
defence counsel that the element of “mens rea" ‘is an essential

~ ~ 
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ingredient of this offence. it was submitted by Crown counsel that the Court should follow the decision of the "Supreme Court of Canada in R. 1:. Pierce Fislicries Ltd, [1970] 5 C.C.C. 193, 1.2 D.<L.R. (3d') 59]. [1971] S.C.R. 5. In R. v. Pierce Fisheries Ltd. the Supreme Court of Canada held that. the offence of violating 3. 3(1) (1)) of the Regulations to the- Fisheries Act is an offence of strict liability, of which "mens rea," is not an essential-ingredient. At p. 202 Ritchie, J-. states: ' 

in considering the language of the Regulation,‘ :5. 3(1) (1)), it is- significant, though not conclusive, that it contains no such words as "l€n0Win£x|)"'. “wi|fully", “with intent". or “without lawful excuse“ whereas such words occur in a. number of sections of the Finlm-1'9; Act ‘itself. -which create offences for which mens tea is made an essential ingredient. 
u c 

' This appears to me to be a clear invllca-tion ‘of the fact that in" making provision for offences under the Pislu-rics Act, Pm-linmeng was careful to specify those of which it intended that guilty knowl- edge should {be an essential ingredient. '

. 

Also in the Pierce Fisheries decision, Ritchie, .I., referred to the English case- of Sweet 1:. Parsley, [1969] 2 W.L.R. 470, [1969] 1 All E.l’.. 347, where Lord Pearce‘ states at p. -181: 
Parliament might, of course, have talu-_n wi‘.at_w_as< conceded in argument to he a fair and sensible course. It could have said, in ap- propriate words. that a person is to be ilialole unlcssrhe proves that he ~ 

had no l:uowlcd::e or guilty mind. Admittrdly. if the prosecution have to prove a defendant's knowledge beyond reasonable doubt, it may be easy for tlu-._gnilt_v to escape, But it would be very much harder for the guilty to escape if the l'iurdcn_ of disproving -menu |-ca or knowledgc is thrown on the defendant. And if that were done, inno- cent people could satisfy a jury of their innocence on a balance of 
pro!-abilities. it has been said that a jury inight be confused hy the dillcrcnt nature of the onus of satisfying “beyond a u-asom.l.xe doubt" which the prosecution have -to discharge and the onus "on a balance of probabilities" which lies on a defendant in provini: that he had no knowledge or guilt. I do not believe’ that this would be so in this ‘kind of case. 

Also in Sweet v. Parsley, Lord Diplock states at _p. 487: 
\\'here penal provisions are of gs-_ncraI application to thovconulurt of ordinary citizens in the cour.-eo of their everyday life the presumption. 
is that the standartl of care required of them in informing them. selves of facts which would make their conduct unlawful, is that of the familiar common law duty of care. Butwhcro the subject-niattcr of a statute is the regulation of a particular activity lni-‘oh-[ng 
potential danger to public health, safety or morals in which citizens have a choice as to whether they participate or not, the court ntav fecl driven to infer an ‘intention of Parliament to impose Il_l'V'N'flil.l sanctions to higher duty of care on those who choose to particimlze and to place upon them an obligation to take whatever measures inay

~
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be necessary to prevent the prohibited act. without regard to those considerations‘ of cost or business practicability which play a part in the determination of what’ would be required of them in order to 
Iuliii the ordinary common law duty of care. But such an inference 
is not lightly to bedruwn, nor is there any room for it unless there in something that the person on whom the obligation: is imposed can do directly or imlireetl , bu mcperviaion or inspecfiou. bu improve- Iment of his business methods or by c:rlwr!a'ng those whom he may be crpectcd to influence or control, n.-Iiich u-illbpromofo the observance of the obligation: (see Lim Claim Ail: v. The Queen [1962] A.C. I60,- 174). 

(Theitalics are my own for emphasis.)
. 

Parliament, in the 1969-70 amendments to the Fisheries- Act, obviously adopted the "fair and sensible course" suggested by Lord Pearce in Sweet 2:. Parsley when they enacted s-s.(8) of s. 33. 
Also, as stated by Lord Diplock in Sweet ,r. Parsley, the inference is not to be lightly drawn that this is an oilence of 

_ absolute liability, "unless there is something that the person " ' 

on whom the obligation is imposed can do directly or in- 
directly. by supervision or inspection, by improvement of his business methods or by exhorting those whom he may be expected to influence or control, which will promote the observance of the obligation". Here the defendant company‘

i 

could "promote the observance of the obligation" imposed by the Fisheries Act by the adoption of direct supervision, in- spection and improvement of their operation. 
In s-s. (2) of s. 33: of the I-‘isheries Act, there. are no such words as "knowingly", “wilfully", ‘fwith intent" or "without lawful excuse”, and I am satisfied that this is an Act which 

is in the public» interest, is prohibited under a penalty, and does not “ ‘add a new crime to the general criminal law’ " -as stated by Ritchie, J.. at p. 279 with reference to the decision in.Sherras 1:. Do ltutzen, [1895] 1 QB. 918.
. 

I am therefore of the opinion that s-s. (2) of s. 33 of the Fisheries Act i333" oflence of strict liability, of which "mens rea" is not an essential ingredient.
. Even if I have erred in law and “mens rt.-a" is an essential ingredient of the offence, I am saiislicd that it has been established on the knowledge of the superintendent, n respon- sible employcerofthe dcfcndmlt company. 

Accordingly, I have found the defendant company guilty as charged, In speaking to sentence, it was submitted by defence counsel that pollution in a river in such a remote area is not- as serious as pollution in a river near a city like Vancouver, which is perhaps to suggest that city fish are more important than country fish. The provisions of the I"is‘herz'es 
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Act and the penalties to be imposed thereunder are equally ' 

applicable to all parts of Canada, remote or otherwise. To «serve as a protection to society, and also as an deterrent, a fine of -$5,000 has been imposed, in addition to an order being made pursuant to s-s. (1) of 3.33 that Churchill Copper
. Corporation Ltd. refrain from depositing or permitting the deposit of any deleterious substance in the .Racing'Rivcr. 

A Verdict of g'1t’ilt1/‘e1itei'ed. 
NOTE: On August 18, 1071, an application was made. to Macdonald, J., for an order pursuant to s. 738 of the Criminal Code directing Arkell, D.C.J., to show cause why a case should not be stated. The following is his judgment dismissing the application : ‘ 

R. C. Gardner, for accused, appellant. 
R. M. Haynmn, for the Crown. respondent. 
MACDONALD, J. :—-The appellant moves for an order pur- suant to s. 738- of the Criminal Code, 1-953-5-l (Can.), s._ 51 [now 3. 766. R.S.C. 1970, c. C-34] directing Ilis Iionour Judge K. F. Arkell, District Judge of the Provincial Court at Fort Nelson, to show cause why a case should not be stated pur- suant to application to him dated May 19. 1971. ’ 

The learned Judge on May 4, 197), acting under Part XXIV 
of the Criminal Code, convicted the appellant upon the charge 
that "near the confluence of Racing River and Delano Creek 
in the Province of British Columbia, between the 12th and V. 25th days of February, 1971, they did unlawfully deposit a 
deleterious substance in the said Racing River, ‘being water 
frcqucnted by iisli, contrary to the provisions of the Fisheries 
Act, Chapter 119, and amendments thereto." The application 
for a stated case alleged that the conviction was erroneous in point of law in six respects; On May 28, 1971, the Judge stated a case as to only one. of tlicsc grounds. That one clearly in- 
volves a question of law. In my opinion grounds numbered 
1, 2, 8 and 6 are all questions as to the suilicicncy of evidence and therefore the learned J udgo was right in declining to state 
a. case respecting them. Ground .\'o. 5 is as follows: 

Tliut your Honour di-I-err in finding that there was any admissible evidence that the otl'cncu.--was cmnniittcd by an» employee or agent of the accused. ' 

‘I find this question unintelligible. It does not help that the 
alliduvil; in support. of this application indicates that it in- ‘tended to propound a question as to admissibility of certain 
evidence let in by the-Judge. — 

The application must be dismissed.
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REGINA y. MACMILLAN BLOEDEL INDUSTRIES urn. 
- Provincial Court of British Columbia, Holy-Brown, l’rou.Ct.J.

- 

_ August 3, 19].’-'.
. 

1-jm,-|;o'nmenm| law —— Depositing deleterious‘ substances _-- Defence 
that company "exercised all due diligence” — Defence requiring success- 
ful communication of adequate instructions from company to employees on job - General instructions only given and vaguely understood — No 
supervision during operations — Accused convicted — Fisheries Act, 

197,0. c.,I-‘-u.s..:_s3(2). (8)- 
V 

’

. 

TRIAL of the accused on a charge cont1'a1'y to s. 33 (2) of the 
F1'8heI'l'€,8,r'lO_C (Can.) . 

A. Snrich, for -the Crown. 
V. A: Stephens, for accused.

~ 
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HAIG-lj}lt0\VN, Pno\'.C'r.J.:-—It appears from the evidence‘ that during several days immediately prior to November 28. 1972, four employees of lilacalillan Bloedcl Industries Ltd. (Eve River Division) undertook a .gr,a\'el-was'hing, operation near an unnamed tributary of Palmerston Creek, which in turn is a tributary of the Adam River, which enters salt water some 12 miles north-east of Saywartl on Vancouver Island; British Columbia. These employees were Gordon William Benner,- assistant grade foreman, Peter Charles Daw, cat op- erator", Nick -Seminoff, shovel operator and Les Smith; truck driver. A fifth employee, Allen Gerald Dent, logging manager, closed off the ‘operation on November 28th. 
Mr. Bonner gave evidence that a hole was dug in such a manner that water flowed into it from a small creek (the trib- 'utary'<of Palmerston Creek, variously referred to as the Un- ‘named Greek or Tributary‘ A. and hereinafter referred to as 'I‘ributar_v A). The gravel was waslied in this hole by dipping the ‘bucket of the shovel’. Ile said that before washin_g, the gravel '?didn't stand up too good", but after washing. it was “harder and drier and packed down better". Water from the pit overt’ lowed across. the road and back into the creek. lle es- timated the creek to be 3 to 6 in. deep and 2 ft. wide. He ne- ticed on the last day of operation that thecrcek was murky. A 

Mr. I)mv.v said that he dug a hole and let: water in i'rom'the creek, 'l‘ributary A. lie estimated the creek to he Sto 6 in. deep and 3 ft. wide. He said the gravel was “kind of mushy" and they were trying to "clean the material to get the muck out". He did not see any overflow from the_pit‘ but “some. leaked into the creek and some out across the road." lle said "we looked down at the creek on the last day and it was murky looking-;". In cross e.\':unination he said: "1 know you areinot supposed to go and mess around with rivers.” The decision to do so was made in discussion with Mr. Donner, his superior. He described the water coming in from the creek as a "t.ri‘ckle". 
Illr. Sc7m'nnf/', the shovel operator, said that; the. water com- ‘ 

ing into the hole or pit, dug by himself and the cat (Ipt,‘l':li0I'. 
\-says diverted from the creek. He estimated 'l‘ributary A to he 3 ft. wide and not over (3 in. deep. The pit was 15 ft. x 20 I t. and 5 it. deep. The operation continnetl for three or four days. The truck moved 12 yd. of wa.~;hed_ ,r:ra\'el each trip at the rate of four trips‘ an hour throuxgh se\'en—hour productiive days. ller also noted that the creel: was» murky on the last day, ap- parently referringx to Palmerston Creek, “5,000' (lownstream from where we were working".

~
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Mr. Vernon Dmlcrm Shogun, a boom man for the company, 
said he had observed salmon 600 to 800 ft. into Palmerston 
Creek from the Adam ltiver and had also -observed salmon 
carcases washed down from higher up. He said that he 
travelled daily to work over asmall bridge across Palmerston 
Creek 800 to 900 ft. above its confluence with Adam River. In 
the latter part of November he noted that the creel": was very 
discoloured and that this was a cause of discussion among 
employees of the company. 
From the above evidence I conclude without difficulty that 

employees of the respondent company conducted a gravel- 
washing operation ‘in a pit near. Tributary A for some four 
days in late November. 1972, probably November 2‘-ith to 27.tli, 

- until they were stopped on November 28th. There is conflict 
as to the state of the weather, but there can be no doubt that 
conditions were very wet and there had been some heavy rain. A substantial quantity of gravel was wasliecl. probably in 
excess of 1,300 cubic ,yards. The r.1:e2-ation was succe_ssi:'uleln 
that mushy material that would not pack or settle was con- 
verted into drier and harder material that packed down fairly 
well. It is clear that the washing remcv.ed~ substantial quanti- 
ties of fine and soft material to achieve this objective. 

There is some uncertainty as to the amount of .f low that \vas 
entering and leaving the pit, and Mr. Semiuoff's' evidence of 
the.si'I.e of the pit at 15 ft. x 20 ft. conflicts with the later ‘ 

evidence of fisheries supervisor Fielden that it was 100 ft. x '15 
ft. Mr. l"ielden‘s evidence is supported. by rather unclear pho- 
tographs (ex. 8)_, but I conclude without difficulty that the pit 
was very much larger than 15 ft. x 20 ft. and that Mr. Fiel- 
den's estimate is probably quite close. 
As to the amount of water that: was t'lo\j.'in';;' into the pit, the 

preponderance of evidence is that at least a major portion of . . 

Tributary A was diverted into the pit; and, with some allow- 
ance for seepage, .a similar amount was flo\vine' out and 
finding its way back into the creek. Some of the witnesses did 
not notice overt'low across the road until the last day, but their 
-evidence also indicates that they did not notice the murky 
.state»o‘f the creel: until the last day of .the operation when, pre- 
.sumably, their attention was drawn to it. 

Fisheries supervisor Ficlden made an inspection of the site 
and the general’ area on November 29th. He followed Tribu. 
tary A ‘to Palmerston Creek, making several stops on the way‘ 
and noticing that the bottom of the creek was “very, very 
silty". Fifty feet below the road he put a stick in the creek and 
measured "6" of mud on the bottom". Two hundred and fifty 

«:62 C.u~'.\m.\x Cunn.\'.u. Cases 13 C.C.C. (2d) 

feet farther‘ down be measured 3 in. of mud. At Palmerston 
Creek he went 75 to 100 ft. downstream of the entry of the 
Tributary A and found half an inch of mud. He went up? 
stream from the entry of Tributary A on Palmerston Creek 
and found "no visible e\-'idence of mud". ’ 

_ 

lie then drove down Palmerston Creek to the bridge and 
there found visible deposits of fresh mud. He observed no 

' fresh silt at the confluence of Palmerston Creek and Adam 
River. 

0|! November 30th, Mr. Fieldcn returned to the‘ area and 
took bottom samples from Tributary A and Palmerston C;-eel; 
at several points. These samples became. exs=.3 to 7 in the 
present proceedings and are Nos. 1 to 5 in the anal\'st's report 
(‘ex.1t5). Sample 1 (ex.3) from Tributary A 56 it‘. do\\."_ 
stream from the gravel pit. and sample 2 (ex. 4) from Palm- 
erston Creek 100 ft. downstream from the entry of Tribu- 
tary A, each showed 100‘/c of fine material, classified bv- sieve 
analysis as containing 60.291 and 53.'5',é of silt |rcs|)cctii'ely’ 
In contrast to this, sample 3 (cx.¥5) taken from Palmerstoii 
Creek 75 ft. upstream of the «entry of Tributary A. showed‘ 
only 57.7% fine. of which 0.292 analyzed as silt; sample 
6(cx. 7) taken from 'l‘ributar_v A, 50 ft. upstream -from the 
road, showed only 5.7 of fines-and 0.11% of silt.‘ 
T alien with the evitlellce of the ‘men who worked the-gravel- 

cleaning operation, I hold these samples to be inescapable and 
conclusive evidence that large amounts of fine materials more 
than hall‘ of it silt (smaller than .07-l mm. diameter as defined 
by Mr. Longer) was washed down and deposited in ’i‘ribnl.ary A and ‘beyond there into Palmerston Creek from the «zravel 
washing of the pre’viou‘s (lays. I can find no other‘ rzitiomd 
cmielusimi. 

Mr. Otto Emil Lan_'zer, a biologist and a specialist in ii- 
s|Icri‘vs l‘»iolos_:.v. maria.‘-‘red b.\' the D9l1nl'tnIcnt of Environment 
gave expert evidence as to the effects of such material on fish 
life. He pointed out that fines (a term that includes larger 
material Slfcll -as sand) enter the gravel, decrease its pernac- . 

ability amt can tlierc!)_v reduce the survival of evvgs alarms 
and‘ i‘r_-r. Such entry may cause eggs and fry {,0 5-fig-,,':,eam and 
may form a barri'er to fry emerging from the gravel. in addi4 
tion, it may smother invertebrates on which the youua fi._;|'. 

feed and the coarser material such as sand has an abrasive ef- 
fect that. removes algae from the rocks. This abrasive material may also damage the gills of both adults and fry, possibly to 
“"3 D051”. 01'. sut‘i‘oeat.ion. Ile noted that sediment “leis Va 
greater effect on [fish] survival than any other factor” and

..
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‘as of the opinion that the material in Mr. Fielden’s samples 
from points downstream of the pit would have bcen- dele- 
terious substances and "not "hospitable for survivial". He said 
that much of the material would have been deposited -in the 
"meandering, low energy area of the stream where salmon 
spawn" and in the -month of November would have been harm- 
ful to eggs and. ulevins and might prevent the emergence_ of 
fry from the gravel‘ later on. 

_ . 

Referring to his own 'sam'ples, Nos. 1a to 5:1 in e.\'. I5 
(exs. Nos. 10 to 1-1‘) taken March 28, 1973, from approxima- 
tely the same places as Mr. Fi(‘.I(lt'll'S samples, lilr. Lamrer 
pointed -out that lesser amounts of fines and silts were. to be 
expected in March than in November because of flushing, and 
pointed out that this was confirmed by reduced amounts of 
both fines and silt-Iin samples 3a and 5a _respectivel_v, taken 
from Palmerston Creel: above the entry of Tributary A and 
from Titihutary A above t_.he gravel pit. ' 

Forthe defence, Mr. Terrence Edward Howard, a water 
_ 
quality research specialist with the B. C. Research Council. 
gave expert evidence. He felt that he would have conducted 
the investigation somewhat differently and was of the opinion 
that much of the materials analyzed as less than .074 mm. in 
diameter in ex. 15 would not have settled out in 24 hours 
(67%) . lie qualified‘ this by saying that much depends on "the 
type, concentration and duration of the exposure". lie was of 
the opinion that fines and silt are capable of harming fish. He 
also was of the opinion that salmon could not pass the log"j‘an1~ 
obstruction upstream of the bridge that was present at the 
time of his visit it-larch 26, 1973. in ..cross-examination, Mr. 
Howard agreed that it was not impossible for materials less 
than .074 mm. in diameter to settle out, especially if flowing 
along the stream bottom. lie readily accepted certain findings 
to this effect referred to in international Pacific Salmon 
Fisheries Caniinission Bulletin No. XVI]! (1965) -dealing with 
the effects of transported stream sediments. He again agxrecd 
that silt and temperature in streams are major factors affect- 
ing the production of fish. 
From the evidence of both prosecution and defence e.\'perts, 

I am able to conclude, with complete safety, that the material I 
h. ve found to have beendeposited in 'I‘ributary A and Palmer- 
ston Creek by the gravel-w;ashing operations of November, 
1972, is deleterious within the meaning; of the Act and poten- 
tially cxtremely harmful to fisli and other -aquatic life. I ‘find 
further that the nature of the material is such that much of it 
would be readily transported downstrealn and ‘in the course of 

~ ~ 

-16?! - C.\.\'.nn.\.\' Clll!ll.\’.\lrC.\£E28 13 C.C.C.,(2d) 
such tltausporétntiou-significant quantities of it, especially of that part entrained near the stream bottom, would be depo- 

_ 
sited on the productive gravel and drawn into it. These ef- 
fects-, having regard to the quantity of the material. the evidence of displacement afforded by the samples of No- vember, l972, and March, 1973, and the visual observations of Mr. .Sl;ogan -and Mr. Ficlden in late November, 197.2, extended 
in) 

girezlit distance downstream, certainly into water frequented 
y is l. A 

I have considered s. 2“-‘ (8-) [e r ctid R.S.f,'. 1970 a . 

- Supp.), s...3 (2:)=] of tl1euFfs}lea'i‘c:- jet, l‘..vS.C.‘ l9'i'0? 
which sets up certain defenses for an emplovee. I find from the evidence that the emplo,vce.~'. on the gravel pit jolt had not been adequately instructed by the companv. ’l‘he st;-onvu-est 

. - . I 5 * claim put forward"is that they had received “general instruc- 
g<;n8':: the .cvideIice of the employees -all too.c|eaI:ly slzows that 

l s u as onl_\‘ \agncl:. and generally understood. There was no ' 

attempt v.'ha_t,soever in advance of the gravel was'li'in3: to usccr. 
tain its possible consequences. and there was no attempt what- soever to check for -such consequences at any time during the 
Ollcration. There was no check or supervision of the operation. 
by senior officials during‘ the four days it continued. I find that this falls far slnort of the “exercise of all due diligence‘-’ 
referred to in s. 33(8). 1 would emphasize. as I have before that “due diligence". in my opinion, requires successful com: mnni'cat ion of adequate information and instructions from the company right down to the man on the job. i 

I find the. defendant company: Guilty. 
Accused convicted.

~
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Pacific Logging, Company Limited v. The Queen ex rel. Gosling 
Fisheries —- Putting debris in water frequented by fish — Loaoinrr done by imlcpmndent contractor [or owner — Ovms ol 1»-oo ol oflcnce under The Fisheries Act, 13.8.0’. 1910, c. Iv‘-Ii, s. .381; . 

Appellant was charged with knowingly and unlawfully putting or permitting to be put debris into water frequented y fish, con.- trary to ‘s. 33(3) of the Fisheries Act. It had. by written agree- ment, contracted with the M. company. a wholly-owned subsidiary of appellant, to log certain lands of ‘which it was the owner; the M. company had subcontracted the work to another, by whom the alleged offence had been committed. 
Item. the Crown had failed to establish that the alleged offence was committed by an agent or employee of appellant: the fact that 

_ 
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the M. company was wholly owned by appellant and the fact that appellant’: logging supervisor gave directions as to how the- work was to be done did not. without more, five rise‘ to the rela- tionship of employer and employee, or rinc pal and agent: Mc- zlilister 0. Bell Lumber and Polo Co., 45 .C.il. 30. [1931] 3 W.W.R. ‘767. [1932] 1 D.l..R. 802; Performing Right Society 1:. Mitchell 4 Ilookcr (Paints do Dan.-zc) Ltd.. (1924) 1 K.B.- 762; St. John 1:. Donald, [1926] S.C.i't. 371. (1926i 2 D.-LR. 185» applied. 
[Note up. wmrn C.E.D. (West. 2nd) Fisheries, s. 12.1 

R. B. Hutchison, for appellant. 
A. I. MacDonald, for the Crown. 

.
a 

3rd May 1974. CASHMAN Co. Ct. J.-:-—'i‘his is an appeal from a conviction made 27th June 1973 by the learned Pro- 
vincial Judge under s. 33(3) of the Fisheries Act, R.S.C. 
1970, c. F-14, and comes before this Court by way of trial - 

dc. novo pursuant to s. 68 _of that Act. 
The facts -are that the appellant company owns certain lands, situate on Little Shaw Creek located approximately 20 miles west of Lake Cowichan; By an agreement made 3rd' Jan- uary 1972 the appellant company agreed with T. W. MacKen- 

zic Logging Ltd. (‘het'cin:|ttct' referl_'c(l to as “Macl\'cnzic Log- ging") that it would lot: the timber situate on that property. Mnclicnzie Logging in turn subcontracted the falling of the timber to Lens Logging Ltd. _l\lacKen2ic Logging is a wholly- owned subsidiary of the appellant company and Lens Logging Ltd. is owned 50 per cent by Maclfenzie ‘Logging and 50 per cent by private individuals. Between 1st March 1973 and 1st May 1973 Gordon» Gosling. a conservation oillcer employed by the Fish and Wildlife Branch of’ the .provinclal government, 
a viewed the site of the logging operation and took a number of photographs, 17 of which were entered as exhibits-. These photographs clearly show that logs and. debris were in fact put into the creek. » 

There is no evidence as- to who felled the logs or allowed ' 

the debris to enter the creek, athough one may reasonably draw the inference that this must have been done by em- ployees of Lens Logging Ltd. 
The place where the logs were felled and debris entered 

Little Shaw Creek is above ‘a waterfall and it is clear that no 
fish frequent that part of the stream. 
After the charges were laid, Mr. Gosling and’ a biologist from the Fisheries Department visited the stream below the 

falls and found trout and coho‘ fry present at that point. A 
photograph entered as Ex. 2Q shows the lower reaches of
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the stream and appears to show a normal creek and indeed 
that was the biologist's evidence. The evidence of the bio.- 
logist and Mr. ‘Gosling indicates to me that whatever debris 
entered the stream above the falls had little or no effect on, 
the fish or fry found below‘ the falls. 

Mr.._ Patrick Solmie. the logging supervisor for the appellant 
company, was called by the Crown and he testified that he 
was in charge of the Little Shaw Creek area and responsible 
for telling the operator how to conduct his operations. The 
agreement of 3rd January 1972 required MacKenzie Logging 
to observe all laws applicable to this operation and included 
in. para. 6 (see the following proviso): ' 

"6. The Contractor covenants and. agrees to observe and 
carry out: . . . 

"c) All orders and regulations of tlie’Government of Can- 
ada now or hereafter in force relating in any way to‘ logging. 
booming or hauling operations "herein contemplated". 
On 14th February 1973 Mr. Solmie wrote the Fish and 

Wildlife Branch at Nanaimo and enclosed a copy of the log- 
ging plan for 1978 which included the Lillie Sllllw Creek area 
and inquired as to what would be l'(‘t1llil‘C(l in order to provide 
for their‘ protection of fish and wildlife. No reply was ever A 

received to that letter until 28th May 1973 after the charges 
had been laid and no reference to -the Little Shaw Creek is 
made in that reply. 
The information upon which the conviction was founded 

reads in part as follows: — 

"That Pacific Logging Ltd. being engaged in logging during 
the period March 1. AD. 1973 and May 1. AD. 1973 at or 
near Little Shaw Creek in the Province of British Columbia 
did knowingly and unlawfully put or permit to be put debris 
into water frequented by fish or that flows into such water." 
After the evidence was concluded, the Crown applied for 

an amendment to the information as it was evident that the 
information as originally laid was duplicitous. '1‘-hat amend- 
ment was allowed and reasons given for so doing were deliv- 
ered at that time. 
The information before the Court then read. in part. as 

follows: 

"That Pacific Logging. Ltd. being engaged in logging during 
a period March 1, AD. 1973 and’ May 1, AD. 1973 at or

~ ~ 
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near Little Shaw Creek in the Province. of British Columbia, 

. did knowingly and unlawfully permit -to be put debris into 
water that flows into water frequented by fish". 
The appellant elected to call no evidence on the charge as 

originally laid and when given, an opportunity to do so on 
the amended information. again elected to_ call no evidence. 
The charge here is laid under s. 33(3) of the" Fisheries Act. 

By an amendment in 1970 (contained in 115.0. 1970, c. 17 
(1st S'upp.), s. 3). .s. 33 was amended to include a further 
»subsect'i‘on relating -to proof of the offence and designated 
as subs. (8)..

’ 

The subsections applicable to this case therefore are the 
following subsections: 

“'(3) No person engaging in logging. lumbering. land‘ clear- 
ing or other operations, shall put or knowingly permit to be . 

put, any slash, stumps or other debris into any water fre- 
quented" by fish or that flows into such water. or on the ice 
over either such water, or at a place from which it is likely‘ 
to be carried into either such water . . . 

“(8) In a prosecution for an offence under this section 
or section 33.4, it is suilicient proof of the offc-nee to estab- 
lish that it was committed by an employee or agent of the 
accused whether or not the employee or agent is identified . 

or has. been prosecuted for the offence, unless the accused 
establishes that the offence: was committed without his knowi- 
edge or consent and that he exercised all due diligence to 
prevent its commission." 
This being a federal statute it is within the competence 

of Parliament to pass legislation penal in nature and where 
a statute uses the word “knowingly" that word must be in- 
terpreted in its ordinary meaning. In this case the Crown 
must prove knowledge on the part of the appellant. 'l‘ln:rc 

is no evidence that Mr. Solmie was aware that logs and 
debris had been allowed to enter Little. Shaw Creek or that 
he was in the vicinity of the Little Shaw Creek logging opera- 
tion betwcen the periods specified in the information. "The 
Crown asks that I impute such =knowledge to the appellant 
froin the mere fact that 1va~. Solmie had the power to direct. 
the manner in_ which the operator would conduct the logging 
operation. 

In my view to draw such an inference I must find that that 
power is -consistent with knowledge of what did’ occur and 
inconsistent with any other rational conclusion. On these

~
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‘bare facts I am not prepared to draw the inference oi’ knowl- 
edge the Crown seeks to have me draw. 

If subs. (3) stood alone. -as it did before the addition or 
subs. (8). I would -have little diflicuity in finding that the 
Crown has failed to prove the guilt of the appellant beyond 
a reasonable doubt as is incumbent upon the Crown in this 
as in every other case criminal in nature. 
However subs. (8) provides that it the Crown establishes 

that the offence. was committed by an _“employce or agent of 
the accused" (the italics are mine) then the accused must 
establish "that the offence was committed without his knowl- 
edge or consent and that he exercised. all due diligence to 
prevent its commission." 
The appellant contended that neither Macl(en7.le Logging 

nor Lens Logging Ltd. comes within either of the categories 
specified in the statute and submits, firstly, that both of these 
persons are in any event independent contractors and, sec- 
ondiy,ithat even if Macl(enzie Logging is an agent or employee 
oi’ the appellant, then the appellant's liability cannot extend . 

to responsibility for agents or employees oi‘ Ma_cl(enzie Log- 
ging, and submits that if Lens Logging Ltd. is an agent or 
employee of Mnel<enzie Logging it is not either an agent or 
employee of the appellant. . 

There is no evidence as to the precise relationship between 
Macl(enzie Logging and Lens Logging Ltd. The evidence is- 

simply that Lens Logging Ltd. did the falling and that heing 
so that company must be the party that placed the logs and 
debris in Little Shaw Creek. 
The Fisheries Act as amended contains various definitions 

but I am unable to find in the statute any definition of either 
“agcn(" or "employee". ‘The Interpretation Act. l't.—S.C. 1970. 
c. I-23, does not define either oi’ these terms. . 

The agreement made between. the appellant and MacKenzie 
Logging contains_the following ‘paragraph: 

"26. -It is expressly understood and agreed between the 
parties that the relationship between them herein‘ is that -of 
principal and independent contractor and the employees of 
the Contractor are not to be deemed to be employees or agents 
of Pacific in any respect." 

It is not seriously contended that Mackenzie Loggingwas 
an agent of the appellant and‘ in my view no such relation- 
ship arises in. the circumstances of this case. The contract 
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does not grant any authority, expressed or implied, in Mac- Kenzie Logging to act on behalf of the appellant and cer- 
tainly there is no cvidence that the appellant ever ratified 
anything done by Maei{cnzie Logging. 
We are therefore left with the question of whether Mac- 

Kenzie Logging can be said to be an "employee" of the appel- 
lant. If Macl{enzie Logging is not an employee of the appel- lant then it matters not what relationship existed between 
ii-lacKenzie Logging and Lens Logging Ltd. ‘ 

The contract clearly specifies that MacI{enzie Logging is not either an agent or an employee of the appellant. How'- 
ever the fact is that the logging supervisor of the appellant says that he was responsible for telling. the operatorgthat is to say. Macl{enzie Logging, .how to conduct his operation. 
The general proposition is that a servant is a person sub- 

ject to the control of his master as to the manner in which he is to do his work, whereas an independent contractor is one who undertakes to produce a given event and is not under the order or control of the person for whom he does it and may use his discretion- in things not specified beforehand: 
iilcr/ilIi.s'lcr 1!. Bell Lumber and Pole 00., 45 B.C,R. 30. [.1931] 3 \V.W.R. 767. [1932] 3 D.«l..R. S02. - 

In I’er[ormin_r/ Right Society 1:. Iifitchcll c6 Booker (Palais de .Dmisc) Ltd., [1924] 1 KB. 762 at 767, Mccardie 1. had 
this to say: 

. . . the question whether a man is a servant or an in;- dependent contractor is often a, mixed question of fact and law. Ii’. however, the relationship rests upon a written docu- ment only. the question is primarily one of law. The contract 
is to be construed in the light of the relevant circumstances." 
That passage was cited by Anglin C.J.C. in St. John 1:. 

Donald, .'[1926] S.C.R. 371 at .381, [1926] 2 D.L.R. 185. In 
that case the contract_ gave wide power to the city to control 
the acts of the contractor and contained these words [p. 380]: "The contractor shall attend to, and execute, without delay 
all orders and ‘directions which may from time to time be 
given liy the engineer in connection with the contract". . 

At p. 381, the learned Chief Justice went on -to say this: 
"Wide as are the powers of interference and -cont.rol thus 

reserved to the city. their mere existence does not in St! 
sufllce to make the contractor and his workmen in carrying out the work contracted for the servants or the city. It may.
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as Sir Frederick Pollock says (Law of 'i'orts,V 12th Eid., p. 
' V80-81), sometimes .

A 

" ‘be a nice question whether a man has let out the whole 
of a given work? toan "independent contractor" or reserved 
so much power‘ or control as to leave him answerable for what 
is done.’ 

.

' 

"But in the absence of actual interference by the employer 
or his representative in exercise of the power thus reserved 
resulting in the injury for which damages are claimed —— here 
there was‘ none — the authorities seem ‘to be. reasonably 
clear that the mere reservation, to quote Smith's; Law of 
Master and Servant, (7th Ed.,‘ p. 238). 

" ‘by contract (of) general rights of watching the progress 
of works which the contractor has agreed to carry out for 
him, of deciding as to the quality of the materials and work- 
manship, of, -stopping the works or any part thereof at any 
stage, and of. dismissing disobedient or incompetent workmen 
employed by the contractor will not of necessity render (the 
employer) liable to third persons for the negligence of the ‘ 

contractor in carrying out the works.’ ” 

Following -that he then sets out the passage from Perform- 
ing lcigllt Society 1:. Ilhtchell :2 Booker, supra, quoted above 
and then goes on to say this: 
"He proceeds to discuss the criteria indicated by the "auth- 

orities for determining whether the relationship of the em- 
ployed to, the employer‘ is that of independent contractor or 
of servant. and then says that 

" ‘The final test. if there ‘be a final test, and certainly the 
test to be generally applied", lies in the nature and degree 
of the detailed control over the person alleged to be the ser- 
vant. This circumstance is, of. course. only one of several, 
but it is usually of vital importance.” 
Applying those tests to the circumstances here I am of 

the opinion that -the Crown has failed to establish that what 
was done here was done. by an agent or employee of the 
appellant and that. ‘being so the onus imposed by subs. (8) 
docs- not apply in the circumstances of this case, 
The {act that MacKcnzle Logging is a wholly-owned sub- 

sidiary of the appellant does not make that company an em- 
ployee or agent. The association of these companies may 
affect their respective liabilities in other areas of the law 
but that does not alter the basic proposition that each cor- 
poration is a separate legal entity. A 

~ ~
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In any event I might say that had I found that subs. (8-) 
applied here I would have been satisfied that the appellant 
has established, in the sense that that term has been judicially 
defined in Regina 1:. Appleby, [1972] S.C.R. 303, (1971) 4 
‘W.W.R. 601, 16 C.R—.N.S. 35,3 C;C.C. (2d) 354, 21 D.L.R. 
(3:1) 325, as part of the Crown case that it did not consent 
to the commission of the offence and did exercise due dili- 
gence to prevent its occurrence. The agreement and the‘let- 
ter of 14th February 1973 clearly indicate that to be the 
case. i 

The appellant served notice under The Constitutional Ques- 
tions‘ Determination Act. R.S.B.C. 1960, c. 72, upon the Attor- 
ney General for British Columbia and the Attorney General 
for Canada. No one appeared on behalf of the Attorney Gen- 
era! for Canada and Crown counsel stated that he had re- 
ceived no instructions from the. Attorney General for British 
Columbia on this aspect of the matter. Mr. Hutchison argued 
that s. 33(3) does not regulate fishing but rather attempts to 
regulate logging andgland clearing being matters of property 
and civil rights which can only be legislated upon by the 
province. 

As I have found that the Crown has failed to prove the 
offence charged. as amended in this Court. I refrain from 
dealing with the constitutional question. 
The appeal is allowed and any fines paid shall be returned 

to the appellant.

~
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Ill’-}Gl.\'.\ V. JACK; Cl'IW;l-I l.'l'D. 
Connlucourl of ll’cnlnu'mcter, liriliuh Columbia, Grimmett. Co.Ct.J. 

January .10, 1915. 
Environmental low — \l!ater pollution — Permitting deposit of sedi- ment in river -— Offence of strict liability — Accused attempting: to con-— 

trol dcposlt of sediment — _.\hnor.mul manual of rainfall 'rend‘i-riot: ne- 
cusc(I~'s precautions useless —— ll:-ience of r\'ct of God available —- M-cased 
should he acquitted —- Fisheries Act. it:S.C. I910. c. I"-M. s. 33(2). 

[R. tv..I’ierce Finlicrirn Ltd.. i[l9'i0] 5 C.C:C; 193, I2 D.L.it. (-'ld) 591, [1971] S.C.it. 5,12 C.'R.N.S, 272. [l9t‘n5-69] 3 l\'.S.it. 1; It’. I). .'|Ic1‘nggart' 
(1972), 6 C.C.C. (21!) 258a.[l9'i2] 3 \V.W.lt. 30, refd to)- 
Environmcntnl law‘— Water pollution - l"crmlt'tlIn: deposit of sediment in river _—- Evidence that because of abnormal conditions on date charged sediment would have entered the river regardless of occuscdin operation —- Accused acquitted‘ — llouht whether accused "permitted" deposit - Fisheries Act. ll.S.C. 1970, c. l-‘-I-l. it. 33(2). .

. 

APPEAL. by the: accused by way of trial do nova from its conviction for unlawfully depositing sediment in in river con- 
trary to s. 33(2) of the Fislicirics Act (Can.). 

D. D. G. Milne, for accused, appellant. 
I). R. K far, for the (!r,o\vn,.respondent. 

' 

GRIMMI-:'I"r. Co.C'r.J.§—Tliis is an appeal from the convic- 
tion and sentence by the Provincial Court of the appellant» on the charge tlntt "JACK Ci-gwa i.1‘u., on or about the 2ljst day of December, A.I). 1972, did unlawfully permit the de- 
posit of a deleterious ‘substance. sediment, in \vate’_r f requcnted by fish. to wit: thecoqaitlamq River, in the Municipality of Coquitlam. in the Province of British Columbia"_. The sentence imposed wasa fine of $3,500». 

_
. 

The appellant, a body corporate. carries an, inter alia, the 
operation of a gravel‘ pit adjacent to the Coquitlnm River 
in. the Municipality of (_Joquitlam and has done so since 1952. The operation includes the dimzing. removal amt sale of gravel from the pit. The appellant's property has an area of , 360 acres of which 26 to 30 acres have been developed in the 
pit operation.

. 

Mr. Lamzer. a qualified expert in biology and fish life, 
testified that on December 2!, 1972, he fouml large deposits 
ofl'sediment in the Coquitlnm River, more particularly at the 
points marlteti .13 to .19 shown on the sketch (ex. 2). 

it was admitted that the Coquitlam River is a river fre- 
quented by fish and I am satisfied by the evidence of Mr. Longer that the sediment found in the river on -the day in 
question would be deleterious to fish. The only question there- 

> - - -no-o-.-......-a—-"go-.~-a..o.........-_..._...... -.... ...'.. 

2: c.c.c_. ca) 

.-......---.... . 
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foro remaining to be determined is whether the appellant permitted the deposit of the- sediment in the river. 
in order to determine this question it is necessary. in my opinion, to discuss the nature of the property, the actions 

- of the appellant over the years and the weather during the
_ period in question.

V As mentioned above. the gravel pit is adjacent to the Coquitlam River and there is no doubt there have been problems in the past —— in particular front slide. areas which are indicated by red arrows on the sketch (ex. 2). The tip- pellant reali7.ed the problem existed and in fact hired a civil em:ineer. Mr. Cunliff, in 1967 to investitrate and -solve the problem of the loss of prime material to the Coqnitlam River. Mr. Canliff reported in 1968. Later, in co-operation with- the 
M‘unicipalit,v of Coquitlam. settling’ basins were constructed 
in an effort to solve the problem. Apparently, these settling: ponds were not effective aml washed. out‘ during the period 
in question. llir. Cunliff testified that the average rainfall for this area for the month of December is 20.49, inches (see 
ex. 26-). A check of the daily precipitation ‘in December for 
(~.'-oquitlam Lake (considered to be the same as the -area in question) covering a 10-year-period, 'l'il(li(‘4'll(!.N"tl"l1'lull total‘ for 
t-he month to be 45.02 inches and a ‘low of 14.83 ‘inches aml for the month of December. 1972, 33;.3ll inches. it is; also interesting to note that the. rainfall during the six days preceding December Zlst (the day in question) was 16.71 
inches, a little over the half of the total for the whole month of l)I!t'(:llll)t!l' and was followed by 1.55 incln.-s on December- 
zll-st. 1.\ccordin;,' to Mr. (Iuuliff this amount of ‘precipitation would carry silt, sediment and even gravel. Mr. Cunlif f fur- 
ther tostified, and it must be emplnisizcil he is an engineer with considerable. experience, ‘that it would ‘be very difficult 
to say that the removal of i.rra\'el by the appellant increased 
the aimmnt of silt going into the. river. 

Mr. lia'/.ela:ir, an einployee of the Mpuniclipality of Coquit- 
lam, testified that he has inspected the gravel pits in the 

_ 
m'uniL-ipality ‘since 1070,, that he-, comlucted tests on H 1-rrarel 
pits, that the mun_'i'cipalil_v is tryiin: to min_in1i'/.e the amount 

_ 

of silt entering the Co_qu‘i'tlam itircr, that so far no "solution 
as been found, that with streants flowing into the Cuquitlam 

‘ River through settling ponds the sediment will not settle if 
there, is a heavy flow, that the appellant has tried to find a 
solution to the problem and on i)ccem‘ber .21, 1912, could not- 
have done anything more and that if it ccztscd operation it_ would not improve the situation. He did, however, testify



.-OE- 

lti:m.~r.\ \'. Jam ('.r:\rn l.-ru. 
‘ 

239 

that the -appellant's operation ‘increases the possibility ol' sill‘. 

getting into the river. 
He also testified that if no gravel ‘pit had ever been there. 

there would be no problem on two streams but it would be 
impossible to control two other streams. lle l'urthor- te.~alll'i‘ed 
that the situation was controlled in l973. but. unt'ortunatcly'. 
we do not have any evidence of the amount of precipitation 
for 1973, ‘which. of course, would have a bearim: on tho oi’- 
fectiveness of the-measures taken in that year.‘ - 

p 

Mr. Cewe. president of the appellant‘ company. testified- 
that settling ponds had been built with their engineer's advice 
and under the -supervision of the Municipality of Coquitlam. 
He also testified that on December 21, 1972. and «prior «to 
that, the operation of the gravel pit had never Acontributeduto 
the sediment in the river._ He: further testified that he and 
‘the appellant had entered into an agreement with the Munici- 
.pality of Coquitlam which will result in this area becoming 
a beautiful park — and that the appellant is contribut-ins: to 
a trust fund to be used in the development of the park. The 
contribution is 3.5;‘ per ton on all material removed from 
the property. 

There» is no doubt that in this charge under s. 33 (2) [am. 
R.S.C. 1970, c. 17 (Int Supp.)—. 5; 3(1)] of the I"isl:rri«'s zlcl, 
R.S.C. 1970. c. I-‘-14, there is an alisolute prohibition and mans rca may not be provenfsee It’. 1). Pierce lv‘i.~;Iu-rio.-: l.fd.. 
[1970] 6 C-.C.C. 193, 12 ’D.L.R. (3d) 591.. [1971] S.C.lt. 5. 
and It’. 1). McTagyart (l‘9'.-'2), ti C.C~.C. (2d) 258, [1972] 3 
W.\‘V.vR. 30. This. of course, would not be the case if an Act 
of God were i_nvolvc,(_l. it has been argued by the Crown that 
the- amount of rainfall during: the" period could rea.-onably 
have been expected and would thercl'~ore not be an Act of God > 

but I am not satisfied as to this proposition. The amount of 
ra‘inl?all which fell in the. six-day period’ preceding the date 
of the alleged offence would; in my opinion, amount to an 
Act of God. In addition, the. evidence of Mr. Cunliff and Mr. Cewe to the effect that thl.~x- silt or sediment would have 
entered the river i'eu:mlless of the operation of the appellant 
creates a doubt in my mind that the appellant "permitted"

. 

the deposit of the sediment in the river. I believe this to be 
a reasonable doubt and the appellant vshnll have the ‘benefit 
of it. 
The charge is dismissed. The appeal is allowed and there 

will be an order for the return of the 1' inc. - 

Appeal allowed, ‘

~ ~ ~ ~
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Reichhold Chemicals 
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33(8) 
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fats, oil, emulsion 33(7) 

1 pulp mill works 

oil spill 33(8) 

oil spill 33(8) 

dispersants 

oil spill 33(8) 

dispersant 33(l1) 

Issues Argued 

defective evidence, waters frequented by 
fish, acquital 

mud slide from road construction by 
contractor (agent), $5000 fine 

debris into water, knowingly essential 
ingredient in information uder sub- 
section 33(3), acquital 

deleterious without toxicity, damage to 
stream, $2000 

evidence gathering, toxicity injuction 
sought, $2000 

abuse of process of the-court, admission 
of elements of offence, $3000 

due diligence established on appeal, 
muicipal sewer, party to offence uder 
Section 21 of Criminal Code, acquital 

agent, scope of authority, Section 11, 
Interpretation Act, guilty 

toxicity of oil dispersant 

period of time in which due diligence was 
exercised, strict liability 

toxicity testing, expert witnesses, evidence, 
meaning of deleterious substance, acquital
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BRITISH COLUMIA PROVINCIAL COURT 
Shaw.J. 

Regina v. Reichold Chemicals (Canada) Limited 

Environmental law -- Water pollution —- Chemical spill a-~Deposit of 
a deleterious substance in ‘water frequented by fish 9- Failure by 
.Crown to establish chemical characteristics of substance deposited -4 
Deleterious nature not proven -— Charge dismissed -- Fisheries Act, 
3.5.0. 1952, c. 119, s. 33(2). 

The accused was charged that it did unlawfully and knowingly permit a 
chemical substance, namely water-soluble, hydroxylated aromatic 
compounds characteristics of phenol-like materials to pass from its 
plant and into a nearby creek that flowed into Burrard Inlet. The 
charge was laid after a fish kill occurred in the inlet near the 
point of entry of the creek. 

Held, the charge was dismissed. The evidence failed to prove that the 
substance deposited was still deleterious upon reaching the fish-bearing 
waters of Burrard Inlet. Moreover, the results of analysis introduced 
by the Crown failed to establish the chemical characteristics of 
the substance deposited with the particularity necessary to show that 
it was deleterious. ‘ 

November 13, 1969. 
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-the lgth dc§fo£jNovcmbcr, A.D. 1959.
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I ASGINA nsasozes FOR Just:-zszes ‘ ' ' 
«

' 

‘ 
tho Rcichhold Chemical p1ant.ig Po:t Hoocy, that vs .0:- JUDGE 09 was ‘

' 

' 
.. there had been a‘fish kill. Ha was shown the 

RSIC!-:h‘OI.‘D cs ;-ZICALS‘ z_vsovINcx.u. court’: or '

- 

(caxgns) Lzxxrsa daaq {inn and samples and he said that he would 
zsarrzsu corurzaxz, . 

, E 

i 

look into tho ma ter. ’ Clearly nothing was dose’: 

_ 

Ja?cs K‘ §HAw ' h 
by tho Compan§, for on way 28th 1969_tho sane L 

XOLDSN at the City of Port Moody; British Coiuahia \ situation prevailed at the leaking pump. A11 “ 
f 

' 

‘ “the evidence-shown and available to 5:, MacDonald,- 
_. and presumably his Comyany, would have indicated, 

gsxcnnogg c sg:cAL3 (CANADA) LIMITED :3 ',ct least on the surface, that there could well 
chc:ged that between May 15th 1969 and Hay 315g have been a connection between the leaking pump 
1959’ at 0: “ea: thafcity of Port Moody. 9:o§Lnc° ant the fish kill. It is pure nonsense for the 
°f,5:&t15h Coiumbla’ it d1d.un1awfu11y and 

‘I 
- » Company to claim that it is a good corporate 

k3ow;ng1y Pesult 3 chemical substance’ to wit _ "citicen in,the face of this failure to rectify 
wa:¢t soluéble’ h¥d:oxy1&ted_a°r°matic compounds the situation. significantly Mr. MacDonald was 

‘not-called to give evidence and I cafi only infer 
fxom this that either he or his Company failed to 

characteristic of phenolnlike materials, to pass 
iron the Rcichhold Chemicals (Canaha)*Limitea plant, 
situate in the city of p°:t M°°¢V, p:ov1ncc:of \ 

. 
give the situation the prompt attention it deserved. 

-u British Columbia, into a creek, iecallv called 
Schoolhouse Cree: that flows into Burrard Inlet, The relevant ?°‘t4°n °f 5°°t1°“ 33(2) °f 

British Columbia, é fitter frequenteé by fish. the F15he‘i°3 ‘Ch 15>33 f°11°"$‘“ "N0 P3F5°“5 
whis ¢§a:ge 15 laid §n¢§, section 33¢2)_°f tha - shall knowingly permit to_pass chemical substances 
3%5he:ies.Acg. Raichhold chemicals (Canada) or any other deleterious substahces or thing in any 
L;m;tG¢ gays, th=°uch its ccunsel’ that it 15 a water frequented by fish or that flows into such 
gcsd corporate citizen and that it is very ‘ 

' "at°=f° I think the Ph’35° "9‘ ‘fly 05335 
ccnscious of any p°llut15n p:°b1cn it may create gdeletericus substance“ as used in the Section 
ad that it w°u1d.a°t knowingly carmit any __ 3 applies to.tha matters that yseceéad it, and in r: 

particularkapplies to chemical sLbste:ccs. In [9 itustioh to arise. In the light of the eviccnce 
' I 

55 this ca;c’ this submission is Just sanctiaoglous ‘other words, t'e chemical substances which are _-m . . . 

~_ ,3 L>e °-c5emt 5itu:t;G1 I; alleged co~h:va been massed into wctars frequented .u _- H m _ . - . .1 II 1:~ c_:;~t:;3 
939 eV;¢¢3;& is that on gay 15;: gggg. by f1sh,'thasa chemical substaccos~nust,‘in :1 view, 

cfficicls of the Department of Fisheries told n ‘O d01°t55i5u3 5U53t3nC°5 “"4 n°t 3“°‘t °’~ -noa~£c1cté:icus substances. There is some 9. H {I (I I '1 'z~d, uh; apaarcntly is an engineer at ~



‘a creek locally called Schoolhouse Creek that 

.Zelet7 

Inlet is a water frequented by fish. 

asbicuity in the Information, for it alleges that 
Reichhald Chemicals (Canada) Limited permitted A 
‘chemical substance - and particulars of that 
vsuhstance are given ~ to pass from the plant into 5 

flow: into aurrard Inlet, British Columbia, a ‘

u 
were: freruentec bv fish. This last hraso a - - I 

vote: frequented by fish, is-of concern to me. 
‘Does this phrase apply to the waters of schoolhouse 
»reek o: éoes it appzv to the waters of aurrard 

Z thir: that env_ tbiguity these may be 
in the Inforaetion nest be resolved in favour of 
the accuseig and-inlay view, with-that principle 
in mind, the utter: frequented by fish are the waters 
of Etrrard Inlet. In any event,-there was~no 
evidence to show that Sshcolhouse Creek was a water 
frequented by iish, although there is considerable 
evidence to show that the Port Eoody Arm of Burrard 

Has the Crown 
established beyond a reasonshle doubt that the 
"meter soluablo, hydroxylated eerometic-compounds 
chergqteristis of phenolrlike materials" was a 
deleterious substance at the time it reached the 
south-of Schoolhouse Creek and entered the Port 
xoody Arm of Burrero Inlet? Clearly there were 

. “ad this.creetes a strong 
'oIlous the chain-beck to the 

from that 
pump caused the fish kill. 0 “he s-spies taken 
c: Hay 22:: 1965, the sample taken in Schoolhouse 

"Cree: upstream of tho.Rcichhold Plant, the sample 

‘case, I can only infer that the effluent 

taken f:oa_the trifiutcry of Schoolhouse creek, and 
the saapla taken downstream of the Reichhold Plant 
at about the Railway Bridge, all those samples gave 
a reading or .54 parts per million. A: the saso 
time the highest reading in Schoolhouse Creek '

i 
tself was 340 pert: per 53111.; and this was about 

one foot below the upwelling. As the readings 
upstream and dounstresn fro: the pleat were the 

from the 
plant did not contribute to the conditions already 
prevailing both upstream and a reasonable distance 
downstrean and on to the mouth of the creek. . 

- The testinc of the s:uples_ues done by 
Hr. Graham by way of a spectre-photometric system. 
This test;disclosed the pure phenol, phenols and 
phenolic resins in solution in the samples. She 
test could not distinguish between pure phesolland 
phenolic resins, and it is cleer from the evidence 
that certain phenolic compounds are far less toxic 
or deleterious than others. Unfontunately the 
distinction between the pure phenol and the 
phenolic resins-cannot be distinguished by means 
2 this test. this type of testing for the 

purpose o: a criminal prosecution was :s.sti_;-cLs:;, 
and inconcl sive in its results. To my mind the 

the Department of 
Fisheries, but uhich was scrubbed as dis 
water was used. If I understand it correctly, this
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test.p1aced'£1§h in known quantities of phonolic 

solution: dado: ccatrolled conditions from which 

claa: :esu1ts could be obtained. I think that 

this type of test should have been done again, 5.: 

to my mind it was the only real way 0: showing‘ 

whath : c: not~tha effluent 5:03 the pxopezty of 

Raichfia1d':heaicals (Canada) Limited, which when 

added to the natural yhenols already in the creek 

and in the_Po:t Moody A:m, was de1atg:ious to.f1sh 

by the time it reached the mouth of Schoolhouse 
' 

Creek.. 53 :easoa of the ioragoing I have a very 

=:ea1 doubt that the chemical uh: h Reichhold 

Chemicals did in fact pass-1nto schoolhouse Csaek, 

and wfiich was thcn dissipated in Po:t Moody Arm, 

was deleterious, this doubt'I must by 1aw'exc:c1se 

1 in £avour'o£ the accused. 

Accordingly the casa is dismissed. 

James ‘K. s:-..\'.4 

“.Judge of the Provincial couxt 
of British Colpmbid 

:=o::; Moody, -.-5.:-.:.‘:m Columbia

~

u
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BRITISH COLUMIA PROVINCIAL COURT 
Van Male J. 

gggina v. Kamloqps Pulp and Paper Company Limited ‘ 

Environmental law e— Water pollution —- Deposit of deleterious substance in 
water frequented by fish -- Construction of logging road under direction 
of accused's subsidiary resulting in deposit of mud and silt into 
stream - Material deposited deleterious as Accused convicted -- Fisheries 
Act, R.S.C. 1970, c. F-14, ss. 33(2), 33(8), 33(Z1). 

While building a logging road for a subsidiary company of the accused, an 
independent contractor deposited mud and silt into a ravine from which 
it was eroded and carried through a tributary into a creek where_ 
salmon spawned. The accused was charged with an offence under s. 33(2)‘ 
of the Fisheries Act. ' 

Held, the accused was found guilty. Fish were present in the creek at the 
material time and expert testimony proved the deleterious nature of 
the material deposited. Moreover, there was a sufficient relationship 
established between the accused and its subsidiary as to make the 
accused liable for the acts of the independent contractor. 

P. Jensen, for the Crown. 
A. Berna, for the accused. 

June 17, 1971. 
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THE COURT! This matter came on before me here 

in Komloops on April the 7th and
A 

continued through April the 8th of 

this year. 
The essential facts may be 

briefly stated. Some time in mid‘ 

October of 1970 Finn Creek, a tributary 
to the North Thompson River, was 

noted to be carrying an unduly large 

amount of mud and silt. The fact 
that the lower region of finn Creek 

.provides a spawning ground for both 
Chinook and Coho salmon was not

1 

disputed at trial.
I 

An examination of the upper 

area of Finn Creek revealed a quantity 
of dirt or clay fill resulting from 

. the construction of a logging road and 
as a result water entering or mixing 

with the fill slipped or ran into a 

tributary of Finn Creek. The dirt 

was carried by Finn Creek across the 
spawning grounds and finally deposited 
in the North Thompson River. The 

question before this Court is simply 

whether or not the defendant is guilty 

of an offence under the Fisheries Act, 

the amended Section Three One which 
reads as follows: 

"Subsection Two of Section Thirty- 
three of the (2) of the said 
-Act is repealed and the following 
~substituted therefor: 

Number (2), Subject to 
Subsection (4) no person 
shall deposit or permit 
the deposit of a deleterious 
substance of any type in 
water frequented by fish 
or in any place under any 
conditions where such‘ ‘ 

deleterious substance or 
any other deleterious 
substance that-results from 
the deposit of such deleterious 
.substance may enter any such 
_watera" , 

And deleterious substance is defined
' 

in Section Eleven (A):
_ 

"Number (1): Any substance 
that, if added to any water, 
would degrade or alter or 
form part of a process of 
degradation or alteration 
of the quality of that 
water so that it is rendered 
deleterious to fish or to 
the use by man of fish that 
frequent that water or ~-" 

it goes on to Section (2) which 

we are not concerned with. 

The Crown introduced through 

counsel exhibits "one"! "two" and 

"three", being a letter from the 

Vkegfstrar of Companies~stating that. 
' the company was a good company in 

good standing at the time the 

incident took place in the fall of 

i970 and a Certificate of Incorporation 

and a certificate that the company 

Ig 
was presently in good standing. 

Written application by the Defendant 

was made to the-District Forester 

on August the 27th of 1970 to cut 

a right of way and construct roads 

in accordance with a map on which 

the proposed road was shown. Exhibit 

number "five" came in as a letter from 
‘the District Forester dated September 

the.3rd, 1970 and stated in part: 
"Road construction can continue 

at-your own risk in accordance with 
‘construction specifications indicated 

in your aforementioned letter." 
And that, of Course, is the 

previously mentioned letter of application 

with map attached of August the 27th, 

1910.
' 

The evidence established that 

the defendant or more correctly 

K. P. Wood Products Ltd. proceeded 

to have the road constructed and I 

accept the evidence that the road 

vwas not located in accordance with 

the location as proposed by the 

defendant and accepted by the 

Forester.



The Fisheries Uf£icer.Aurel1, 
who worked in the North Thompson 
area and particularly in the area 
of Finn Creek, some nine miles above 

Avola, had made several inspections 
of the Finn Creek spawning beds-and 
~had made fish counts prior to the 
incident in question. On October

. 

the-19th, 1970 he noticed mud and 
silt in or on the spawning beds 
and he travelled up the creek some 
ten miles where he still found a 

heavy concentration of mud and silt
_ 

in thd water. He had to turn back 
because of road conditions and the, 
following day, October the 20th, he 
returned to the spawning grounds and 
sampled, dug in the spawning grounds 
where he found hfdings that were 
still alive. He then contacted 
one Mr. Jacob Volhers-regarding the 
change of the location in_the road 

_ 

and the mud and silt in the water. The 

following day Aurell and Volkers, 
in the company of a forestry representative, 
visited the site of the mud slide on 
the tributary to Finn Creek. .Aurell 

took a series of pictures which
‘ 

cane in as exhibits "eight" to "eighteen",

~ 

showing the clay or mud fill and 

the progression of the material down 

the ravine to Finn Creek. 
'Ho gave evidence of the water 

being heavily silted and muddy and 

his evidence was that the water of 

Finn Creek was clear above the place 
where the tributary carrying the mud" 

and silt entered. 
The Crown introduced evidence 

as to the-life cycle of salmon through 

the expert witness Boyd and the effect . 

of transferred sediment on eggs and . 

alvines in gravel spawning beds through 

one Cooper. Neither expert had visited 

the Finn Creok.area either at the 

time of the incident or afterwards 

and their evidence was accepted on 

the general aspect as indeed, I suppose, 

it was expected to be. ‘The Court 

accepted the evidence that transported 

silt or mod is detrimental to salmon 

eggs-or alvine. 
The Defendant called two experts.

I 

. One Terrance-Howard, a biologist with 

B. C. Research who gave evidence 

of going to Finn Creek some five 

.months later and digging down through 
"some eight feet of snow and obtaining 

6., 0~ 

a sample of the soil which
_ 

purportedly found its way into Finn 
Creek. He gave further evidence which 
was not disputed as to settling 
:speeds and oxygen content; And Mr. 
Herman. another Fisheries Biologist 
employed by Weyerhauser out of Hashington 
accompanied Mr. Howard to the area of 
Finn Creek and gave evidence as to the 
‘state of the spawning grounds as he 

. saw them then in March-of 1971. And 
the evidence of these two experts 
was notseriously questioned and the 
Crown accepts their evidence as it 
accepts the evidence of the Crown 
"expert witnesses on a very wide and 
general basis. 

The defendant company asks 
this Court to consider the change of 
the location of the road as a change 
made in the best interests of the 
environment or at least; as an

‘ 

alternative route less likely to cause 
mud and silt to enter the waterways. 
This Court has not concerned itself 
particularly in, and does not concern 
itself with the change of location 
and'accepts the evidence of the defendant 
that Amstutz and Kricse and, indeed,.

~
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Spears Construction Limited followed 
normal road building procedures and 
they did not expect the soil to be 
washed or carried to the creek. 

The fact remains, however, and 

this Court finds that the soil was 
transported to the North Thompson- 

River and the spawning grounds on_the 
lower Section of Finn Creek. 

k 
This Court finds further on the 

evidence of the experts that the deposit 
of mud or silt on the beds is detrimental 
to the eggs, to the alvlne, or the embryo 
of fish which live in the gravel beds. 
The degree of damage cannot be 
established by the evidence before 
this Court, but I have no hesitation 
in finding that the substance deposited 
on the beds did have a damaging effect. 

As to the definition of what is 
a deleterious substance I rely not on 
the cases which were cited, but on the 
plain reading of Section Eleven (A) (1). 

As to the relationship of Knmloops 
Pulp and Paper and K,P. Wood Products 
I find that the Crown has established 
a relationship between the two companies 
that makes the defendant responsible 

for the road and its construction. 

indeed the original application accepted 
at their own risk was on Kamloops Pulp 

and Paper Limited stationery and was 

signed by Volkers who was employed and 
paid by Kamloops, K.P. Wood Products

I 

Company Ltd. and it find that on; the 

total of the evidence that it is 
established that the defendant had 
knowledge andlconsented to the building 
of the road in-spite of the fact that: 
Spears Construction_Company Ltd. was 
paid by K. P. Wood Products Limited.- 

On the total of the evidence 
before the Court I unhesitatingly 
accept the evidence of Aurell who was 
on the scene and who made notes and 
who took pictures and on this evidence, 
coupled with the opinions of the experts 
and I include all of the experts, the 

four of them, that silt is damaging to 

the life cycle of salmon and I find 

that the defendant is guilty as charged. 

, Mr. Berna raised-an argument, 
to the Martin case, but Iran of thoh 

opinion that that has been resolved 

by an amendment to the lnterpretation - 

Act and I need not deal with it.at this 
timoo 

MR. BERNA: 

THE COURT: 

MR. BERNA: 
THE COURT: 

. 

I-IR. BBRNA: 

THE COURT: 

He move on next to the area 
of the fine and I wonder if either 
counsel has a submission to make on 
a fine? 

Before we get to the fine, Your Honour, 
.did you direct your mind to possibly, 
possibly you did, to Thirty-three (8)? 
Thirty-three (8) questions a prosecution 
under an offence under Section thirty- 
three, is that the section? 
Yes. 

I did direct my mind to it. It caused 
me some concern. 
You do not wish to make any comments 
on it? ., 

I think I have covered in what I have 
said about the relationship between 
the two companies and the construction 

company. 
MR. JENSEN: Your Honour, the position of the Crown 

in regard to sentence-of this matter 
is simply to refer you to the new 
amended Section Thirty-three, Subsection 
Five which provides that a violation 
of Section makes the accused liable 

' to a fine not exceeding five thousand 
dollars for each offence. I would 
then refer you to subsection 6 which 
says that where an offence has 
been committed under Subsection 5 and
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~ 

it is committed on more than one day 
and it is contihued for more than one. 

day it shall be deemed to he a separate 
offence for each day that-the offence 
is comnitted or continued. And I 

would submit that the evidence before 
you is clear that the offence was 

.‘ 

committed at the very least on the 
19th, 20th and 21st days of October 
and I would therefore ask that you * 

considor.all of the circumstances
‘ 

of the case and that a substantial 
~ fine be levied for each of those 
dates. 

Your Honour, on the eyidence of Amstutz 
and the other Crown witness, the other 
person who worked with Anstutz it 
was very clear that this dirt was 
deposited in this gulley on only one 
«day. Now. the effects of it may hare, 
the-signs may have resulted for a 
period beyond one day. but it was 
very clear that they only did this 
on one particular day and what I 

would suggest to you is that subsection 
six is committed on more than aw day.b 
It wasn't. The dirt was pushed into 
this herctofor dry gulley on one 
particular day.A Now, "or is continued" 
and I would suggest to you that this 
means that there isuno break. but 

there is a continuation over a period 
and this would be, for example, if 
effluent were being discharged—and it 
were just continuous, if it were for 

' 

Monday and it kept right on Tuesday 
and so on, but in this particular

_ 

case the dirt was pushed in on one 
particular day and that was from 
the witnesses called by the Crown. - 

Secondly’! would just add that: '1 
I_think it was reasonably clear that 
the people who were hired to do this. 
work were not novices, were experienced 
logging road builders and the actual 
‘deposit of this dirt into that galley 
was, of course,by these people and I 

am saying that the-defendant took 
all reasonable precautions to do a 
good job. 
I accept that, indeed; the defendant 
appears to have hired competent help 
and seemed to be co-operative with 
both the Forestry and the Fisheries 
over any problems that arose in the 
area and I think that should be taken 
into consideration. I aught point 
out in reply to Mr. JensenFs suggestion 
that it continued for a number of 
days, there really is no, the information 
just charges two days and that is all

~ 

that I am prepared to deal with 
here.‘ In View of the fact that the 
defendant company did appear to 
co-operate and assist when they could, 
the Forestry and the Fisheries, and 
that they hired cozpetent people, I 

an going to divide the fine in half‘ 
and I am going.to fine then a total 
of five thousand dollars. 

: will be twenty-five hundred 
dollars for day one and twenty-five ' 

hundred dollars for day two. 

-13 

(Court.concluded.) 
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BRITISH COLUMBIA ‘PROVINCIAL COURT 

D.M. MacDonald Prov. Ct. J. 

Regina v. Weyerhaueser Limited 

Information -- Sufficiency -- Word "knowingly" omitted from Information —- 
Mental element essential to the offence -— Information a nullity -- 
Charge dismissed -- Fisheries Act, R.S.C. 1970, c. F-14, s. 33(3). 

The accused was charged that it "did unlawfully permit debris to be put 
into water frequented by fish" contrary to s. 33(3) of the Fisheries 
Act. The subsection in question allowed charges of putting debris 
into water frequented by fish or knowingly permitting debris to be 
put into such water.

i 

Held, the information was a nullity and the charge was dismissed. The word "unlawfully" could not replace the word "knowingly" when such a deposit 
was charged, and therefore the omission of an essential element from 
the information made it invalid. 

R. v. Rozonowski (1926),45 C.C.C. 193; R. v. Brooks (1950), 100 C.C.C. 164; 
R. v. Solowoniuk (1960), 129 C.C.C. 272; R. v. Rese, [1968] 1 C.C.C. 363; 
Brodie and Barret v. The King, 1936 S.C.R. 188; refd to. 

P. Jensen, for the Crown. 
A. Berna, for the accused. 

March 13, 1972. 
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Mn. JENSEN: 

Page 2 
Proceedings 

May I see the information and the 

section of the Act as—He11.
/ 

That is the infhrnatian, Your doaourt 

Thank you. _ 

And here is.a consolidation of the 

act. 
Thank‘you. 

y 

The accused] Heyerhaeuser 

Canada Limited, formerly known as 

Kamloops Pulp and Paper Limited and: 

K.P. Hood Products~timitod, have 

been charged that on or about 

the 20th of Septebmor. A. D. 1971, 

at or near Finn Creek in the County 

of Yale,.Provinco of British Columbia 

did unlawfully permit debris to be 

put into water frequented by fish, 

contrary to subsection 3, Section 33 

of the Fishories~Act as amended; 

The charge has-been iaid under 

Section 33, Subsection (3) of the 

Fisheries Act which reads as follows: 

"No arson cage in; in 
logs ng. lumber ng, Ian clearing or other 
afierations shafl put 
or knowingly permit to be put any slash. stumps 
-or other debris into 
any water frequented-by 
fish or that-flows into 
such water or on the 

',ico, over such water 
or at a lace from which 
it is 11% eiy to be carried 

~ ~ 

Page 3 
Judgment 

"into either such gator.“ 

it is clear from the wording 

of the Section that the Crown has 
two aiternatives under which they 

may proceed. They may charge a 

person that they did put a debris into 

the water frequented by fish or they 
may charge a person that they 
did knowingiy permit to be put 
debris into water frequented by 
fish. 

in this regard I have referred 
myself to a decision of the British 

Columbia Supreme Court, Rex versus 
Rozonewski, reported in 45 Criminal 

Cases at page one nine seven. 
In this_particuiar case the-accused 

was charged that-he did unlavfuity . 

permit his premises to be used as 

a ganb1ing'house contrary to 
section 228 ta) of the Criminal Code 

as it was at that time. Section 
’ 228 of the Criminal Code as it read 

at that time is as follows: 

"Anyone who has charge or 

has control of a premises 
knowingly pernits_such premises 

to be used for the purpose 

of a disorderly house is 

liable to summary convict~
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page I 
Judgment. 

“to a fine of two hunnxoa 
dollars.“

I 

And Mr. Justice Macnonald ruled that 
one of the essentials necessary to 
convict a person under the above 
offence is that the person charged 
must have knowingly permittod gugh 
premises to be used for the purposes 

‘described. 
He went on to say that in :5. 

conviction there was no mention of 
this essential element. that is to 
say, the word "knowingly". The 
conviction would not be objec:1on.fi1,. 
tf it were not for the fact that the word 

. 

"*"°"‘"zlY" was used in the Statute and 
thus made an essential part of tn. 
offence. 

75° P°flinent words in the 
Statute as-dealt with by the Supreme 
Court Judge were. "knowingly porngggggn, 

_ 

75° Pertinent words in the 
5‘3‘“t° Vith which I must refer

‘ 

myself are the words "knowingly 
permit". In the case that I have 
just cited the accused had been charged 
and convicted of unlawfully permitting 
these premises to be used in the way 
that was alleged. These words 
"unlawfully permitting", are very 

Pa e 5 
Ju gnent 

similar to the words contained 

in the charge that is presently 

before this court: that is to say 

the words “unlawfully permit“. 

in Regina versus Rotonowski 

the Court ruled that the conviction 

was defective and it quashed same.
I 

It would follow that this 

Court is certainly bound by this 

decision unless there has been 

some change in the laws since the 

time that this particulnr_docisien 

was rendered. In that regard I 

have referred myself to some of the 

cases that have taken place since. 

in hex vereus Brooks reported 

in one hundred csc. at.page one six two; 

a decision of the County court in 

Ontario, the Judge held that where 

a Statute required the doing of an 

act knowingly as-a condition of nobility 

the Coruts hare uniformly held that 
an information must allege the guilty 

knowledge and the omission of the 
‘word "knowingly" in the information or 

indictment is a fundamental defect. 

in Regina versus Solowniuk, 

reported in Volume l29 of the Canadian 

Page 6 
Judgment 

Criminal cases at Page 272. a 

decision of the British Columbia 

icourt of Appeal, the accused was convicted 

of unlawfully obstructing a police officer 

in the execution of his duty; Section 

one hundred and ten ha of the Criminal 

Code. The section under which the 

charge was laid in this particular case. 

reads as follows: 
"Everyone who resists or 
wilfully obstructs 5 
police officer in the 
§Z.‘°§3Ei‘c’3 3? 2.‘{’..‘§'é3.§§i.v- 

And in this particular case the 

Court held that the conviction would 

have to be quashed on the grounds 

that the information omitted or did 

not-include an essential element 

of the charge, that is to say. it 
did not change that the accused 

wilfully obstructed the poiice
. 

officer as required by the section, 

creating the offence. 

it would seem that the higher 

courts ruled that if a statute 

contains a section that some act be 

done knowingly or wilfully, the 

information laid under the section 

must also allege this,_and where
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those words are omitted and the word 

"unlawfully" is used instead
I 

the information is defective and any 

conviction based thereon must be 

quashed. 

New. in this regard Crown 

Counsel has submitted a written 

argument to this Court and inphis 

argument he has pointed out the 

decision of the Ontario Court of 

Appeal=rcndered by Mr. Justice 

Laskin. 
- 

Now, this decision is-Regina 

versus Rose and it is reported in 

the Canadian Criminal Cases, 1968, 

Volume (i). page 364. In this 

particular case the accused was 
‘charged and I will not go into the 

full extent of the-charge as it 

names numerous peoph . but he was 

charged that in the months of August 

and September in 1966 in Toronto 

he did unlawfully conspire, together 

with certain people, to commit 

indictihlo offences; namely, to 

wilfully interfere with the lawful 

enjoyment of private property of 

a certain person and also to 

unlawfully damage public property, 

P 3 
Jadgnont 

and it describes-the wilful interference 

and the unlawful damage in-the indictnont.“ 

This section under which the 

accused was charged, Section 372 (l) (a) 

of the Canadian Criminal Code reads 

as-follows:
’ 

“Everyone commits 
nischiof who wilfully 

destroys or damages property--“' 

the word used in the section is 

"wilfully". 
In one portion of the indictment 

the word "wilfully" was used, in the 

other portion of the indictment 

the second element thereof, the word 

"unlawfully damage" instead of 

"wilfully damage" was used. This 

particular Court held, and I ouete 

from the Judgment on Page 365: 
I 

"The statement in the 

information respecting 
private property uses the 
term ’wilfully' which is an 
essential ingredient of the 
substantive offences under 
Section 372. The term 
is not used in_particulerizing 
‘the cons iratorial object 
in relation to public 
~property; instead the word 
'unlawfully' is used; The 
guestion thus is whether this 
s a sufficient allegation of ' 

a criminal conspiracy. (it was 
not disputed that had the 
conspiracy alle ed on a reement 
to v olate Sect on 372 $3) and (4), 
a defect in the subsequent 
particularization,o£ these 
offences would not have 
rendered the information open 
to successful attack.) up question is important~ 

Pa c 9 
Ju gment 

“because. in my opinion. 
there is insufficient 
evidence to implicate the 
accused Rose in the conspiracy 
alleged as to private 
property, but there is abundant 
evidence to associate him 
with a conspiracy respecting 
public property if such an 
offence is properly charged." 

He does go on to say: 
"The Crown does not contend 
that ‘unlawfully’ and 9wi}ru|1y' 
have necessarily n common ' 

meaning, and i need not cite 
cases to show that they do not. 
what is said is that the 
allegation-of conspiracy -- 
thc agreement being admittedly 
the gist of the o££cnce-- 
imports uilfulness in the 
specification of the offence 
in relation to public 
property." 

He went on further and in the last 

. 
paragraph on page 366 he states: 

“Having regard to the 
charge of conspiracy, I am 
loath to countenance a 
lesser standard for charging 
such an offence than would 
he required if the object 
was charged asea substantive 
offence. 

In those words this judge seems to 

indicate that had the~substantive 

offence been charged, in this 

particular case that is to say had 
this person been charged with damaging 

a public property, then he seems to conclude. 
that the word "wilfully" would have

~ ~



—zI- 

Page 10, 
Judgment 

‘been_required'in the.chnrge. He states 

it euite clearly in this particular 
sentence and then he seems to go on and say 

however, because these people here 

have been charged with conspiracy 
to commit-an offence, that the 

picture has changed and the same 
standard does not npply» 

And I think essentially because 

of this, this Court has no alternative 

«but to distinguish this decision. 
’He goes.on-further and he said: 

“in this connection I 
must advert to the extended 
meaning of ‘wilfully’ . 

prescribed by Section 311 (1) 
of the Criminal Code-in 
these words: 

‘:71 (1) Everyone who causes 
the occunrence of an 
event by doing an 
act orfiby omitting 
to do an act that it 
is his duty to do, 
knowing that the act 
or omission-will probably 
cause the occurrence of 
the event and being 
reckless whether the 
event occurs or net, 
shall be deemed, for 
the purposes of this 
part wilfully to have 
caused the occurrence 
of the event.'" 

Here again there is an additional 

factor here that the Court relied upon 1‘ 

in coming to the conclusion that the 

word "unlawfully" would suffice, but 

this is not the sftuation that I have 

Page 11 
Judgment 

rbefore me here today. The leading
‘ 

case on this question of what must 

be contained in a charge is the 

decision Brodie and Barret 

versus the King which is reported 

in l936;Supreme Court Reports 

page lflfl. "This is the decision 

of the Supreme Court of Canada. 

This decision was followed by 

our Britlsh‘Columbia Court of 

Appeal on two occusions:and this 

decision seems to-say that the 

charge or the statement must 

contain all the allegations of 

matter essential to be proved and 

must be in words sufficlent_to 

give the accused notice of the 

of£ence‘with which he is charged.’ 

I 

This is the Supreme Court of 

Canada and it is followed in the 

decisions that I stated that I quoted. 

Nobody can question-the fact that 

the Word “knowingly” is an essential 

’portion of this charge. It was left 

out and the word "unlawfully" was 

placed in it's stead. The result of 

this is that these preceding: 

have been a nullity right from 

the beginning. lhere has been no 

Page 12 
Judgment 

charge before this Court and 

because of that X am not able to»deal 
today with the merits of this-case. 

I have no alternative but 

. 
to dismiss the charge and l do so. 

(court adjourned.) 

~ ~ ~ 
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ALBERTA PROVINCIAL COURT ~ 
gggina v. Cardinal River Coals Ltd, 

Environmental law -- Water pollution -- Deposit of deleterious substance 
in water fhequented by fish -— Fish and other organisms adversely affected 
by coal fines -2 Water in question still fhequented by fish despite 
impact of industrial activity -— Accused convicted —- Fisheries Act, 
R,S.C. 1952, c. 119, ss. 33(2), 33(11)a ' 

Effluent from the accused's coal processing facilities containing high 
concentrations of suspended coal fines was deposited in a nearby creek 
and the company was charged with an offence against s. 33(2) of the 
Fisheries«Act. 

Held, the—company was found guilEY} Exfiert testimony had shown that the 
adverse effects on the fish and other organisms in the cfeek were 
sufficient.to identify the material in question as a deleterious substance. 
Even though industrial activity had rendered the creek marginal habitat, 
it was still a fishery Within the meaning of the statute, as fish, given 
an opportunity, would frequent the creek in significant numbers. 

B.D. Patterson, for the.Crown. 
A

. 

ALD. MacDonald, for the accused. 

March 20, 1972.

~ 
-13A-



~.- 

. _____-______'m____> 

1:; |er.¢:\'J..\'(}IAI‘. .n':m:n:-5- cm.=:i- 

Jug-.1c:u.~I.. n13.-n:1c1' 02-‘ 1-:u’.%|ox'ro.\' 

RBCI NA 

VS

~

a 

. 
_, 

.'.ntn«:;\:r:;\"r 

" 
- Edmonton, All-I‘-N‘-'1 

~ Mare]: 20, 1973-

2 

5 3 MR, mvmznsox:
4

~ 

..)_.. 

|'N0|'3|‘-|3||13\'(i5'~ hold in I'.z-uvhu.-la] .hu:;;'.-.5‘ Conwtz, MuuI.ci;-.-:1 Cou|‘|'.s 
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1 
I 

THE COURT-: 'Gunt1(:m.-n, tlnigi umttcr is for 
tlcc-i.'s:|.on-this afl:L:1'x1o;::a ro.sp:.-c1'.ix_);', C.1I'Lli‘n.'-I ’l;i\'cr, 

duckutt 03039, right:-'.’ It )*c1atc.-;.to'th:.- l.x::;n:n_r 

-3' Creiak and" the Cardinal River npuvntiou of that 

porisod. Are you ready, acnt.]osr_'_eu7
. 

HR. HACllO.\'ALD: Ready, six-. ‘. ‘ 

Dlcmly for thy doci sion, siir. 

THE C0l.ll:'l‘s with reap;-.'ct ‘to th.in!chm~(:c, 
gent}:-men, I an rnquh-ml to 'a:I(fcI‘t:|in wllctlmr the 

manner in which Cardinal River Coals ‘Limited! open‘;-Lml 

'lihe_:l;- Luscar Creel; sI;r£[. mining; op.:mt.i.on ms», in 

fact, clclctdrlous in itself, or pan-fl. ol:‘_a continuing 
process which produced .1 delctcn-ions nffuct upon 
l.u:.:c.'n‘_Crr:ck an of the 18th of June, 1‘.'7V1. 

. 

The clmrgi:' mus Xuitl‘ umlcr the 

pruvisions- of Um’ I-‘—i:sIv.-rim: Ace Inning 'ch:||:tcI‘ 119 
Z’. 

' 

_ -ul"\;lIc P.cvim:(l Stntuutcw of’ Czmagla, 1952‘, and anu-:r.«lu:umIv.s 
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"of? K‘ 1|-I(:'I‘|C" in thc form 61' coal I’-incl: tsuspcndu-.0 in l'‘'‘‘‘‘-‘'‘‘ c“°°" f"i" “|’|"'°’15"“_"t°1)' FOIII‘ and um‘: half 

w.-:1-.¢::~ was dL'1£‘.‘l’~(:!‘i.0ll‘S.. The noun-cc of 11:9: cc-.11 fines . miqm; (|'g.|,,-jk]_q(;p"_-‘;n',| f.~.-,.g;._ um paint of input.
' 

. 

\.-as in the l_u.-.-cm‘ Creel; 1.r.omxg:n and loading: ~uiJ.o . 
_ 

_' . It ‘ms guum-a1]y ;.,~;g-cm] $4.11.-._t, 

I 

(-which is later rcfem-ed to as the coal silo), ma _ 

I 

tsuspqndod solima’ in wutc‘r haw: nn ad\'cvsc c[’f(~(:I‘. " 

‘ 

U10 \‘¥M=||i*n.'£8 TF0-’-1 Uh! 00-11 d||b:"- 1|’*"~°*'““]-1'93"" 
. ' 

" 
. on Che straw: in fiihc {’o11o\;ir-_'; émnner: ,1) effect

' 

_ 
bcnazatli thu: said cohl silo. 

I 
V 

' ' 

. 
.' ' on um fish 1:00;]. that is’ ;,(,“_a,,', f,.,...,,_.’ in that I 

‘-Th15‘\\‘n'filIi‘f!{.'~ |?"°““d“"° “-'35 ' 

' 

5:1-Jitadzivon on n 1:-‘r-1: term basis would ¢~lx:xN£.° 0:- 

IL. 
. 

iM=a‘°ducct' hr the cowanr to Prevent cxnlofiio-I and_ 
‘ 

clinrlnnté it, L1-|uIs'cfI.’ectivc'1.y e1imi‘m-t.i.r;;,'. the fish. 

.I> 
o 

' 
' fl’:-cs. ('r.:rn n-co:~.cnu‘r.~i.ng. I llugrv;:fl for n ngomont to 

<. 
’ 

1) 0., mm fish to-_..|' itgg,-]f in (,t..»'u-, by tihc rcgetriction 

5-lI*"'1"=i|"-0 “Nit -"l"D=‘|‘l=I\"»3‘)' “WY 'I*“''‘— ha" "513 
I 

of tho 6u!)1i;;'l|l'., the process of plaotosyr.1.lv.~:-is via. 

dif1".i<‘-I!“-)' ‘—'‘"‘“‘=*‘ ‘W4 “Ii-‘3= “A8 thy: |n‘-ct‘-:-lI(':.ions 
. I 

‘ 
‘ 

v 

’ slowml down or shoppe.-d, tbma ‘nc'htri.‘c‘(:i=n;:-, ting 

inltroxlucml '50 that it uoulélnlt hniapcn again. 
. 

p,.m1..¢t,1¢,,, up um‘ {V-00¢ ,;..,,-1-,_-,j,.iv.-.‘.;. Iliho I-‘jnh .p(|pul.'|l;icn.. 

_ 

' ' Needless to say, it \'-:35 a most r_o,zu::on:-blc px-ecmntion 
. 

1‘h¢:nc is no doubt that the export uitm.-zmca £'_o:‘- 

; 
.. 

' 

. 
MN‘ R 5101* if-=l7“"“'—-‘iim'.I“‘°¢¢d|"‘°- “ii? "¢=ff1u<-mt" .‘ both the Crow}: and ‘tho xlcfcmlmat'comp:m)-, mini.mi:u:5 

unfm-1gumutc].y fauna‘ .il.:'.' way into Lu:c:c,-us C;-cask. Much ._ this, a1|m3.g tu diffcrcnt .d‘,$,.,._c5_ 1.-J,“ bani-c dean,“ 

¢\'1¢|0I|¢0 .|\‘l|‘$ K-¢'du¢\'=d h)‘ N13 c'‘°‘‘'“ '33 F9 “‘°’ °‘T"“t ‘- " 
. of di.!*fcrcucu l'n:«.i:ng that thc nxpmrl: h'i.tl'|C.F5S‘ 0|-iffiulgc " ' 

Ollbthc C-|‘-l=<=|€ 0|’-\’5|‘0m3'=||“-: I‘-'||“'-i‘=\"-'-""13!-‘I43 55 -"“"‘J=‘3<=d 
_ 

IV I I, for tho conlllanx’ ~lm_!-‘at? his? conclusion on the basic ” 

the s('.rc:-_m l.\oLto;a,.\:!tc h.1|.u'.t;.1l;'nt’ tho Imnxtlaic‘ pa-oxnissc tint leuscmr Creek‘ is» no longm‘ a typical 
' 

\'url;'cbr.'-tcu, .1n.d L'.i2m‘.I‘a1ly the hot:tm:u~ (‘nuna will:-In mountain sh-(:.'u.n, but is» a r.=m1;1ua1 CI:(;l:k at best. 

.7, austaiins fi rah sp.-umxingg, ;h:d;ching of eggs, growl‘-.|| 
_ 

" 
.' 

~ ' 

' I 

- 

' 

= - -3) 
. 

Spawning is at‘-fuclzcd nml. it 
I 

°[" “'0 f“)'o -’-N‘ “"5 %-'¢11''‘>0-1'-|1:{ (H113 -‘>"|‘Vi\'-‘I1 0" “'0 ' ‘ . ' 

its to he noi:cd.tl‘ml'. ..'c-ra concerned menial)’ M-H-,|1. the * 

. 

. 

adult fish. ' 

mrinlxou trout, altlaougln cntstcrn lwoc-I: trtiut are
I 

- ‘W \'1|‘t||¢ 0" ‘$515 f-'-1P1)’ I‘-=(‘.'l|1'i||' 
' 

. " also P\‘oHc;1t. . Rock)’ ‘I-1.ff;lcs {we the ::['-‘uminti ~‘H‘c.'|5 

~ »-._-.. 3...... ..-..



J.ml ;',n.(.- HI. - 

rm: C(Il.'l:‘I‘z (cent) for t||o:':n- fish, ‘because both 

horizontal nud vurL1cn1 flow of water over the 

e('.:’-,:;‘ in czuauutiul. to ;n'-o\‘.id(-:> ;uIl'|"i}:J'cnt l:.‘:)','[t‘l| for 

them to succcunfully hatch. On thin there appears 

to he no bnnlc disagreement} Witncuscn are also 

unread that June nud Julyzuuzlmo critical months 

_fnr npnwning by rainbow trout whereas enéturn brook 

trout spawn in the tall. 

4) The fourth area of concern 

is that the hatching eggs are sticky and éiltntion 

would stick to than after they have been laid, there» 

Ifure suffocating than and prnvhntinu their hatching, 

or at host, limiting their hatuhfng. 5) high 

turbidity in the water would choke-tho adult fish 

or more likely drive them away to try and relocate 

in another portion of the stream, temporarily or 

permanently. An pe1nted_out, then: nppenrs to be 

vino dinngrccmunt as to these basic principles, but 

only as they apply to this particular-stream. _ 

_vThn witness Paul Pactkau explained 

the short term affect of the effluent being injected 

into the ntruun. his conclusion in that the injection 

of the offlunnfl at this time of year, and we are talking 

.nbnut the 18th at June 191], because it is the npauuing 

bunsen, (I think he used the term critical perind), 

is deleterious not only hccauac of the niltatien, hut

~ 

Judgment - 

THE COURT: 

.1n the water.

~ 

(fiQnt) priunrilyluumusn of the ncnuring 

action on the stones uf the utrcnm by tho effluent 

It will upset the bnlauco of tho 

fish nnvirunmunt to the detriment of the fish on 

a short tnrm basis. The long term cflfucts is serious 

because the natural recovery of the strcnn is 

prevented. The fish numbers become reduced or _ 

‘become non-existent in the st.-ruxu'.1. 

Tests-show there are only four 

your old trout in very limited numbers in the 

section of Luscnr Crock whene the effluent from thu 
‘ 1 

coal silo wus~injuetcd into the utronm, for n 

dihtuucu of approximately four and one half miles 

downstream, (my distance of four and a half miles 

is thinly rough). It is interesting to note that 

Cnrdinnl River Coals Limitod has been operating 

this strip mining operation on lhucnr Creek nincc 

1969. Section 33 suhsuctlon ll of the_P5§hcrirs not 

states as follows: (i) A "delcterioun nubstnnco" 

means any substance that, if added to the water, 

would degrndn or nlter or form part ofra process 

of degradation or nlterntion of the quality of that 

water so that it is rendered deleterious to fish - 

or to the nun by man of fish that frequent that 

water, or (ii) any water that contains e substance 

1n'auch quantity or concentration, or that-has been 

_ u <_ . ... _ V _ . _ 

- 
- 

‘ -. --w .- .. .-— ........,‘ .
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' 
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‘ 

' 

. Jud:-,4 -'.-M; " 
. 

-
" 

Till.‘ cm:::1_‘: (mun:-.) no treats-4|. |!I‘0c0H?3m| 0|‘ ¢-|I-'|7\:';|‘-‘'p 
- 

_ 

'l‘ll,|‘3 C0liI:'n‘:‘ (cant) haul o:.|c h.-r).l_‘ 2 |:'-i]'c!.' til‘ -l.ucr.-..1r (‘.1-cc-S.’ 

|;y.lu:.'oL '0!‘ otlunr nIu.'.n:;,. etc. find we are Imfiicnn-)' 
. . 

‘ 

_ 

' 

I-:|n'.¢:lu was um snsbjuct: of .1 1.100;] dual of c\'i¢lcr.(-e. 

' not c(g||c(,-;';|.)d 1.-Lth that pm-tiuu of 1'-Ilu Sbctiull 33'. 
‘ ~ lmforo (11:15 Com-(2, is 1'.-ndcmd m:-vgzin’.-:1 nu (|I.:iicI'il)(;d 

,,.,_1,(,N-,c§(.., ‘)1, pm-,».gj.~.xpI\ 1 is the [iz'iII‘--'-1')! .60‘-‘¢I‘|Ii||:£ 
‘ 

- by the; ’ui(;nc!ss lira‘ IT’/i'ing:_. ‘ This is due to than m:\r.!r:.1dc 

mzcl‘-ion. 
» _ 

' 

ch.-un,-_:r::~.' to Ln.‘:u:n- (21.-nék ruxsu1'Liu;;' 1=i~o:a the |::.'I'ny 

Initlulx; instance I find '-'-I‘4 =1 N10‘? won-!:.h§x:s-sta1,‘tinz'.,back M: f-'-!‘' us 19-1'2. TIM J,‘~L.'Il‘.|I'i‘.c~, 

t.|.;.1-. the, wntul‘ usétll to flush out film -coal silo Yum - ., 
‘ 

_ 
(Ior:zm‘t clcfixxc l-‘ha dcgxm‘:-Io of dcgrad.-.‘o:Lon m‘ uu:=:hcv‘5' 

suspcmlod therein coal Finns and is I‘-hrx‘m:f'orc n _ 
. of fi.¢.l_\ :~nqui:ne.d to Itmlzo it in l'5.£J1c-ry. 'I‘l:c::c-. 

(lc1ct,c:~iou:: suhs.('-.anc(- as pnaf-'inu_§;1y noted‘. It h-.1.s ' - 

' 

, 
tlmm:("o-.20 bwcctc-:r,u n quesl'.i'ora cf’ fact. I find Ail: a 

in :-'uffici(:nt (:u;mt;1l'~:it:s nnd volume to nanlic Lusc,-m ‘ 

. I 

. fad-l'th_.fi? the said Luge“. (;,._._.‘_.k 15. g ff 5:},-,_.,.y m._d(,:. 

.1. 
I 

Creel: (i0.'.x[a].ctr:‘~].y b’;Z|gcl: no me‘ to olascux-c tlhc struiuu ' 
. 

I the statute ‘and that. fish, gixinnr an oppon:'.uni:ty, 

T ,v hottoaz. fro.-:1 vim-: for n si.g;;ziI.’ic.‘Iz:t di..-.1-.:III"0 
‘ 

' 
‘ -I 

b 

\>.;ou1d l.‘requcr.t; 1i!~.‘u strmu.-. in izig;ui1’i=c.'-.'m:» >nn’:::|):,-I‘l>'. 

I 

doIvn.~‘l:.rcaun, mad that it man injc-ct‘-ml into the at-I'o'nsu 
~ ‘I furtlu-.1‘ find ('.l:.'c': 1:h('=- inj-:‘ct.i¢.-n 

' on the neggulur occasions. of washing out the 
aim]. :;i.1u. 

. 

. 
, 

I ' 

_ of the affluent; 4:1‘: rum? nf ‘Hm ;(o_:‘.1‘.inrJp_:_-_ :1:-«.::«,-gm 

I find it a fact; that the coal f1n'es s:u5|"‘”‘dcd and am ' 

. 

. 
- cmm'i:n.’§ d0(,'l‘i'|du'\‘.i0l‘l of the s‘.'.re.mu. In this I ma 

. 

cl'l.'J.nc‘nt t.I.'.:::~ ‘produc-2d and whicll ft-unil 1*-~‘i “HY 5~"‘L-9. 
.7 

4. .uuppm-ted by the company's _r-1.-n'a‘t:'£:lons in pt-m-i‘d'.ln.-5 

t.|\e- cx-.i:cl:, to be the ¢l(:1g;lfc1'iou:§ with-in the cc-nt'.ur.n— 
' ‘ 

U 
' 

_ 
m|'<lit.l-.onn1 and, it ,1u hop<:;'l, ndt;.‘|Il:|th fn't:i].i.ti.2:;,

. 

pl:-tion of Stmtion 33'; "‘“|"-'3‘=°“1““ 11 °" “‘° "'=i"‘h""i"""‘ - 

_ 

‘ such as 1I\(:I‘{.:n!.‘.l'l1,33 tho c:apnci\':ics of the settling 

50%; bocnéfic of sfltation but more imfiovtuntlv f_ 
..f' 

_ : 
ponds, drilling into the old workings to get rid of 

V-u 
. 

'" Ivcc.-uuru: of the r-com'5:n.': l"‘°°“-55‘ “E “'° °“."3"*‘-""'- ' -I 

. 

thu c.-(‘fluent '|?cI:||l-B51155 =fvo:u I‘-J:-J l)|'c|).".'I-‘.‘:(;i(-:1 of coal 

_ 
III “'9'? |‘°l-'|‘0C“-o 33 RG06!-5 “N1 .d°-5°'‘1P‘55~°“ “"4 “"3. 

Q; ' for ::h_1|':.uant, um!‘ produced by mxsluimg out the ciml 

"I; Vconclusinns of the witness I‘.-ml |''m2l'.|:m|. 
‘ 

' '- ‘ " 
- dual; from. bcurznliln the coal silo. I couamcml the 

. The next: I|ut;stiou is wlnotlnm‘ V 

‘ 
V 

'eompAn;,' for ‘J-lmir efforts in tints. mu! I tzrnguz tin(:_ 

or not Lu.-;_<~..1r Creek is "n nlircmq frcqucnfictl Ii:-‘ film" 
> 

. 
_. 

‘ 

um-'n-op:-inte‘conmtunicatiou in mu1‘ntni.:»od with the 

.. chi‘. out in (Elm '|~‘i‘».-.‘!uc:-ice; Incl; .~aIn'-vc noted. Prom '|)c;pm'l-l:K:|\t of tlus En\'i|‘on'r:(.-’nI‘. in this u:al;t.cr. 

. 
. 

_ 

r'l'hix: comh_|cl: of the cmnp:n-y cout'i‘rn-:::~



rm: coarzrr; ('12:-531.‘) no 1..-u;.L.-«I, procommd «iv c.|x:nI\:~;m!, 

' , 

by lu::u1. mv otlun‘ mu.-.n::, etc. mud we v;u'n- ha.‘:ic.1J].y 

not c._¢-ncc.-;‘n.:xI |.~i.t'.h that '.porl;iun of tho Section 33, 

tsnulns4~.(':(;inu 1], r-aru(:r.\ph 1 is the [ix-:hu.'u-y governing‘. 

unctzion. 
In.(;hic intstzmcc I find Tm: -a fact: 

tlmi-. the \-:.-ntur Ilscd to flush out the coal silo haul 

sutspcnfled \"-he-ruin coal fiuns and is tlmrnforo .1 

tlclotcriou.-: substautcto as pmv1ou£s_1_y natmf. It wt-£3 

in mnfficicut qluantiflns nnrl vohuna to make l.u1zc'u~ 

Creel.’ co.-.:r-Jctcly bhrck so as to obscm-._:. the stream 

hol‘.l;¢r.x. 1"’:-0:: \'i.c.H for :. si;_-,';‘d(’:i.¢:.-im; Vli.r;t-.:uv-c 

downsatrczun, and that it mm i.njc(:l‘.c(I into the stream 
3.0. 

on the regular occasion.-'. of u-ashi.ng_.v out the cu:.1..::i 

I find it n f;:c|;. that the coal 1°-,in'o!>' ::u:.~pr.mdcd and tho 

effluent thus produced and; which found iitsa may 
into' 

the creel-2, H: be the dt-let:-.n'1ous§ witlnin tho contum-' 

plation of Six.-,~'t;ion 33, subscctlnn 11 of the I-‘i‘_t.:lIcriu:. 

Act, bocnlmc of -sillzalzionr but more inp'o1~t:u\t1y 

I-cczausa: of the r'.coux-in,-g process of the ct'I.’]u'cnI‘-. 

In this rag.-p.,-ct, I accept. the dcncx-iption and‘ tho 

.con(-.lusi(m1s of the \.-itnu-1;.-;. |'.1u1 I’:.ct.I:au. 

Tho maxi: t|m.:z:1:i.ou is wlnctlnor 

or not lame.-u‘ Creek is "in stream fvpzimcnlzcd by ‘l’i.:.:h" 

an set out in the H.-;hcr~1cr. Act almva noted. l"1'om 

tho cvhh-ncc ;uhhu.-cd I mu 1:.-.l'.i.:st‘i.mI LII.-:1; tho pith} 

-'Il0.'{I'.I:|'|l; - 
V 

_ __ 

THU‘: C0l7R'i': (vcmn) . ' 

'

. 

. 

.uu one h:-11“. |:u](::,- at ],,,,-_c_..,. ¢;..‘__‘.k 

- *-'3|5¢=h Ims um lI'b'is:c-3; ‘(,1-‘ 1 . ' ' ‘ ‘ !:‘'‘'4‘ "I531 01’ (:\':i‘dmu-,(-, 

b(|"0)'c thfig ('0-".f ' 
. 

- »

‘ 

. 
. a . ‘, . :d . . -, 15 ).m!(:ml |:v:.,-:;h,.,]_ 1,,‘ d“..cliM 

by H” ""-“5"<=-'-'55 "=‘i;l’f'i'n.I'. ‘ 'l'h.i:-: in -than to ‘U 1 I " ’ - 
' u n.1r.el:m 0- 

chan,-_:r:.%; to Lus(-..1r Crock I-u:ml(.i.II11 1'I‘o:'.u the r.-.1nY 

"0""-‘"33 5t‘Il‘tin1' bad’ as f I ' 
‘ ‘ ‘ "‘ " "5 1913- Thu !'.L.'Il;ni.(_- 

tloomflt xlcfinc H.--« den 
0

i 

' ' " L-"cc Qf <|<:.';ra¢ln.t:'.on (.|' nu-e-_|,c,5 

01’ fihh require-.d to I:1n|:u it n fitzhcry. 'J“:c||;() 

. ttlmrcfo--o l,.o(-(,.,«.. n , .. , 

'
- 

»‘ 
_ 

- |u:::.t.ion cu’ fact. I find ‘it ,3 

l’nG|'-‘that the said Luscnr (‘ 
. 

- «I'-’.:(.'k is a f:’ 1-‘)1’.-xx). “vac- 
the zztatuto and iilmt. fish, _x;j,\.m} ,,,.0p5,m.1._“nity‘ 

would frc=.‘qm.-nt: t"u straw. in :-
' " 

_ 

-,1 ‘»J.gui'£’.1c:-.nt. m.,;¢},_-'.,.,5 

.1 furl‘-lmr find £):.f*. the 3n_-3..c1~,-,." 

on um affluent L-cu-.“:..n;':.-r'_’»‘..«_~_..1_|_,= .~.,c_!_.-4.,-_m;5_m_,,,.(!,:,_§;fi 

causing dcgraxdation of the ....l_e’m I U . I 
- 

"”‘ ' 
I JI 115- am 

suunmst d 1, . , _ _ _ _ 
. 

I 
‘ 

e y the cm.1p.1n)Is mm a(:U.ons 11: [n-o\'I<.'i'u;g 

“"‘”t"‘°"“1 ’""‘- '1“ 16 how-ii nmlmnco r ‘Iii 
- 

~ I - - uc-1 .~.1¢,«,~.. 

such (:1-‘-_--. V A hero -Lung tho c..p.|c.1t1cs of the sutcli-11:: 

ponds, dz-jlljangg into the am V-m..k:‘nL.8 h" p, L .1 F 
,_ 

‘ ‘ " '.~'=’ ru 0. 

t'“‘- "‘”l"""“' "-°"||"?inA' from tho man ‘I ‘(.1 1’ 
_ 

I ' 
‘ -'2“?-' on n (-.g._-.1 

- fa)‘ 5111 ‘.1 ‘ 1: - . - .

A 

'1 [fin ' ‘In’! W ommm! by ""-"5“-1II'.; nut. the coal 
' 

- dust from b:.~- at . - 

' 

um I» the co.n1 ::;.1n, 1 m,“.__1,cnd um 
‘-"'7-'|"MI‘J for t). 1 - - .- -

. 
. 

_ 

n r offmt.-= In this and I trufit Unc_ 
um‘-vopriutn com-ztuuicz-.I;ion 5.!‘ m-uintni nod \ iu U ‘ - 

' ‘ J -' ‘I no 

Don.-u-tmcnt of the. [:,“.iNm.,.;(_.M.’ in t,‘i_ ‘Mute 
, 

. _.-.. ,- J“ 
T ' 

; ‘ ~- — . hu umch_u.(. of um ¢¢.u,pn,,y “QM-n_m:
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J nu;-_z;;v; 11:: - J uidgnuu n 1-. 

Fiml-.in:.'.u of fact 1'.lu:s,1‘. ‘M6 I-‘UiI!a‘0lI.'|II](: A: ‘rm: cm.»-‘r: (‘«-q..:.) ..n,« 
" _ 

‘ 
“"3 90% («=oul.) ‘nth.-.1; must he cm-hml, but nut to the

| 

pangs:-:*.:; con.-u'uh:u-itug-; |.'h(e ucabn:--:5 they :'m1'.ro.|ucud 
' 

_

- 

‘ 

' 

I-‘X01||l'iX0.n of in-:1 r.cu(!::- ms to than \\'0]1‘1)¢iI'.,'.{ M‘ the 

pn:\'a;n_(. (‘ire on ‘..!'.-.2 in.-zldc of the u-nrI:.{‘n_::s, it shun‘!!! lzrtwtqr (:on:r,mu.-'.3|‘.y. \\'i'Icn you‘: It-nl: to otlwr n;.-\_jm- 

hnvn 11.-aI:cn .'2'ir..if|‘.'n* |~.e:ar.on.-ublo stops to prevent‘. um . 

corporations Lane]; as t'.l.c_l1iut.on pulp mill .-nu! its 

of’fJ.u-ml I‘:-on like cnul nillo findirug its’ way into ; rcl:.I;1on to tho AL’-nab:-_sca River, C.11g.1ry l'¢r.vcv and 

L|IF.c.'m Crock. '1‘I|‘c.)- did not do léhiu un(‘,:i1 after tin »

. 

’ 

the c\'id(:n1'.’ (|l'l.ll:b1(i with, lake \\':uh:m-.un, the City of 

~c.vu.:nl- of this t'.hn|‘;:!,-;. Up to thin pointj. lzhc-.ir uttituct-3
‘ 

‘ Eduzmntml, in'1;-h:nt it has piled ‘salt. and clxloyi-u_¢, 

to the pollution of tho stm.r.-.r.n was such tlml: it laduu"-now (-u'- the 1c!) of the X0:-lih Saska,tc|uu.~.-.n Rix-up, 

amu|m(:n{l tn co::nplu’.‘.o i:n!if!'c)‘cI|(-»(x. to cite only a few cases, and \-‘fiat they have been 

ilsnving maulo those finmclihg-,5 of Fact nI|_.1one<l to do to our environment all in. the game 

I can co:‘::o cc} no ofiluer concv1ur.~ion,' ,'_:o.nI;1cIn::n, but tlud: _ 

~ - - 

. 

of the good‘ of society as n \.'ho]q, than the severe 
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BRITISH COLUMBIA PROVINCIAL COURT ~ Selbie Prov. Gt. J. 

gggina v. West Coast Reduction Ltd. 

Environmental law a- Water pollution —- Deposit of fats and oils in water 
frequented by fish —- Chemical analysis and determination of lethality proving harmful nature of substances —s Accused convicted —- Fisheries 
Act, R.S;C. 1970, c. F-14, 8. 53(2). 

The accused was charged with unlawfully-depositing a deleterious substance in 
water frequented by fish after a malfunction in its plant caused the 
release of a large quantity of fats, oils and emulsions thereof into 
a nearby harbour. 

Held,_the accused was convicted; That the company had deposited the material 
in question,was shown by the admissions of its employees and their attempts 
to clean it up. Although tests conducted by government officials on 
the spilled substances were open to technical criticism, nonetheless 

‘they showed that the substances in question were lethal to fish and 
were capable of depleting the oxygen from the water into which they 
were put. Even though fish could possibly avoid the area, the evidence 
showed beyond a reasonable doubt that the waters in question were 
frequented by fish and therefore the Crown had discharged its burden. 0 Environmental law -- Water pollution -— Sentence -~ Deposit of deleterious 
substance in water frequented by fish -- Two thousand dollar fine -- 
Fisheries Act, R.S.C. 1970, c. F-14, ss. 33(2), 33(5). 

Where the accused has failed to take adequhte measures to remedy a defect 
which caused both an earlier spill and the one which constituted the 
present offence, nonetheless the objectives of deterrence and protection 
of the public interest may be met by a.fine,of two thousand dollars, 
as the incident in question was not of the most serious type. 

Environmental law -- Water pollution -— Order to refrain forcing plant 
to cease operations -- No order issued -- Fisheries Act, R.S.C. 1970, 
c. F-14, ss. 33(2), 33(7). 

Upon conviction of an accused under s. 33(2) the Court may not make an order 
pursuant to s. 33(7) which compels the corporation convicted to take 
positive steps to remedy the defect which cause the offence, nor does 
the latter provision allow an order compelling the company to cease 
operations. 

D. Berger, for the Crown. 
J.C. Bouck, for the accused. 

May 1,‘ 1973. ~ 
-20A-
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.ym. BERGER: Good morning, Your Honour._ 
.’rut!counr: 

_ 
Yea. Mr. Prosecutor. 

'. 

MR. BERGER: Acalling number one, Your Honour, Regina vs. West
» 

' 

_ 

.A_Ooaet Reduction Limited.‘
y 

THE counr:._" The defendant company is charged on or about the 
’_ : ' 

22nd of seetember, 1972 did unlawfully deposit a 
. 

'f.A' ." ' 
. deleterious substance, to-wit, oils and greaaee 

,” 
- l.‘: 

in water frequented by dish, namely, the waters of . 

?_ ,.‘ '- ‘: gurrard Inlet, county of Vancouver; Province ot_ 
". Br1tish_§glumbteJ There's no problem, of course, 

»wlth Jurisdiction in this matter. The fact is I 
”'find from the evidence there 15 as follows. Some 
time around noon on September the 22nd of 1972,

‘ through a malfunctioning of the reduction system of" 
_the plent in question A large quantity of fats and 
oils and emulsion were deposited through the plant‘: 

. sewage system into an area of Burrard Inlet. Mr. 
? Prosecutor, if you can control some of this please 

lw ‘I'll wait for them. This was the second such 
"occurrence during that year. I reject-the=possibi11ty 

_ 

on the evidence that this substance may have come 
=3f.from other unidentified and unknown linkages to the 

sewer. On the evidence I find it came from the 
vaccused's-plant and it appeared to have been observed 
'flrst by an employee of that company because when 
the National Harbours Board boat, skippered by 

‘Captain éoughlnn, came on the scene there was a 
.'person at that time from the plant throwing some 

i;.g—;r'eub§tenge onto the soill. Thie boat stood by to 
V 

ewnit'the National harbour'a Board Police who

I



_ 
_.._....._ 

‘was shortly joined by the Harbour Master, captain 

- Fisheries Officer, arrived and observed the spill 

arrived in the person of corporal Forrest, who . 
“V

, 

Holland. And they spoke to Mr. Diamond of the 

_ 
defendant company who, in effect, apologized for the 
spill and offered to clean it up. He also admitted 
a prior spill in July.of 1972 of a similar_nature, ., 

and indicated to the Harbour Master and the’Gonstable, 
it's cause. That-is, the malfunctioning of the plant 
itself. In the interim two men of the complainant

i 

company -- defendant company began an attempt to 
corral the spill using an oil boom from a small 
sciff. And while doing so Mr. Garscadden, the‘ 

which was on the surface and under the surface to 
'

_ 

a fair degree according to him. -Now, about the same 
time Mssrs. Trasolini and Siddhu (?), I think that's’ 

the name, and Watkins arrived from the Environmental 
Protection Service and conducted an investigation. 
The Officials were taken on a tour of the plant by 
one.of its employees and were,exp1ained'-- where it 
was explained how the accident had occurred. And 
I'll now refer to the evidence or Mr. Trasolini of 
the Environmental Protection Service. He made visual 
observations of the spill and also took samples.

‘ 

His procedure on the evidence was as follows. Prior 
to coming to the scene he equipped himself with 
two thirty—two ounce Jars and one plastic container. 
Bottles were washed and provided in the Lab for-purposes V; 
such as he was using them for. He didn't wash them 
‘himself. Plastic container‘-is'are steamed clean prior to” 

I 

spill and then filled the containers. 

_problematica1; There is no suggestion that her

~ 

‘being assigned and he didn't do that either. But - 

Athis is apparently the orocedure adopted by the 
.Bervice and as an employee of that service I see 
no reason to doubt his knowledge of its internal 
workings, at least, to that extent. He was also 
equioped with a new plastic bucket. Prior to taking 
the samples in the bucket and then into the Jars 

"fi ‘end container-he added no contaminants or preserva- 
: 

tives to assist or detract from the condition of 
.the sample. He didn't use and wasn't aware of any 

i different standardlsampling techniques than what 
he was using. He merely filled the bucket from the 

He kept 
the-samp1es—overnight and the next day delivered the 
bottles to Mrs; Pummell for analysis and the plastic: 

_. container to Mr. Watts for testing. Mrs. Pummell 
gave.evidence regarding her analysis ofi the spill 

- a and, in effect, her test was to measure the amount" 
of oxygen that would be consumed by-the breakdown 
of the product in the water. She-performed her 

‘: tests according to harknowledge and in cross examina- 

tion it was obvious that she wasn't aware of other 
studies and recommended testing-techniquest The 

V *' effect of this on the evidence, of course, is 

methods were improper. At worst it would, perhaps, 
not be as exact as could be. There isno suggestion. 
either, aside from a mathematical error in her 
calculations, that her results were wrong when conductec 
according to her training. Only the text writers ~



-- 
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may be critical of her procedure. ‘In sum I'm -' 
not satisfied on the cross examination conducted 
from this book that her findings should be ignored, '-I 

at worst they would, perhaps, be entitled to little‘ 
weight. The c.0.D.,.according to her, was very '-' 

thigh thus reducing oxygen available to marine life 
which I think one could assume would act in a 
"deleterious way on sea life, that is, on fish. 'Mr.' ;h5 
.Watts was called-to give his findings from the

I 

contents of the plastic container. His object was 
to find the test concentrations which live fish

' 

could survive in. "It consisted of various concentras‘ 
tions with water added_of the spill and one control 
sample where no spill was added, to which fish

Q 

were exposed and a brief conclusion from these tests ! 

. 
would be that on the basis of the tests the spill was i 

not only deleterious but definitely fatal when it n . 

was present/the water. The test was objected to in 
' cross examination on a number of grounds. Firstly, -- 

fresh water was used rather than ocean water. 
secondly, the type of fish was not contiguous to the 
water at that time in the Inlet. Thirdly, because of‘ 
oxygenation manually applied the spill was kept in 
suspension instead of rising to the top and staying 
there as was the situation on the water. nfourthly, 
temperature was not adequately regulated. fifthly, 
no control sample from actual waters=of the Inlet was 
used. And, sixthly, the weight'factor and number 
of fish per tank were not adequately regulated, at 
least, according to a text book referred to by the 

Defence. There may be more objections to his a 
’ 

evidence but those are the main ones. Now, while 
, 
all of this may be true and may act as a pall on the 

" testing methods used by the Department one fact 
seems to me comes out. Whatever the water, the 
concentration of fish, the temperature, etc. all 
‘these fish exposed to the spill died. And under 
similar conditions those not exposed did not die. ~7 
Therefore, is it safe to say in the circumstances 

.h»that the‘spi1l contributed to their death and with 
the greatest-of respect how can I come to any other 
conclusion but that so long as that spill is in 

' 

the water it oxygenated to such an extent that it 
suffocatee the natural sea life. “This is a laymanis 
conclusion based on the totality_of the opinions of 
these two experts. Their evidence coupled with the . I 

-visual evidence of the parties who gave it in court 
"may-not be of the absolute technical best but its 

' weightiness draws me, inevitably, to that conclusion, 
‘anyway. Now, from further evidence of divers of 
the National Harbours Boardand members of the Fisherie 
Department who gave evidence on the marine life in‘ 

I 

the vicinity of the outlet I'm satisfied the crown 
has proved that these waters were frequented by 

4, fish.‘ The fact that a fish may avoid the contaminated 
area is not the point. The area hereinvolved and i 

_ charged was oart_of the tidal area known as Burrard 
Inlet and that is an area frequented by fish as set 
out in the Act.f The purpose of this legislation, of 

'-course,—ie obviously to avoid'the contamination of any



noucx:, 

;counr: 

+52-i 

_.. ....o...... 

. what haooened here. These people had a similar spill “ 

"' part of these waterways of which Burrard Inlet is 

»one. From all the evidence I'm satisfied the 

Defendant company has comnitted the offence-alleged 

and I find it guilty. I'll hear you, Mr. Bouck, 

on sentence. ‘ ‘ 

, _? . _; 1;. .H 

Thank you, Your Honour. New first of all, Your 

Honour, ... 
_ 

y 

n_ 

(COUNSEL srenxs 10 SENTENCE) 

Well counsel have certainly given me lots of leeway 
from minimum fine to the maximum. There aren't that 

many cases of this nature that have been before the 

courts. There is the two that have just been referred 
‘to and right off hand I can't think of any others. i 

In considering penalties on this type of offence I 

have to consider the publicls growing concern with the 
protection of the environment. I think I've got to 
‘also make a fine that will reflect the need to impress 

on persons or companies that positive steps must be 

taken to remedy these defects. And that if positive 
-steps are not taken then it will be to their detriment.

A 

I don't know if I'm putting-it properly but perhaps 
I'm saying that I don't feel that a find should be 

nothing more'nor less than a licence so that it would 
be easier to accept the fine then to have the matter 
fixed. The fine, therefore, must reflect, as I.say, 

the need to impress upon the company that, if for
' 

no other reason than their own bdoks, it is better °0URT: 
‘ to_fix the matter than to leave it go. Because that's 

I 

than the situation that came here. 

‘BERGEh}'T 

on July the 12th according to the person who is the 
owner or general manager who has given evidence, or,‘ 
"whose statement is in here. =Nothing -- if something 

_ 
was done or if tests were made, nothing was done 
"until December when_an exactly similar tyoe of spill__ 
occurred. Now the fact that it's going to cost a 

_ 
lot or nobody can find a better method of doing it 

l can't effect this that much. If you can't run_a 
I 

nlant 14;; that without depositing this stuff in the. 
I 

.In1et well Iim afraid that youillhave to —- the
I 

iplant must be relocated to some place where, if there 
is a-spill, it will not be deleterious in the manner it 
which this one was. The maximum fine is five thousand 
dollars. I must reflect the seriousness that-this 

'"1 matter is looked upon by the Legislature. On the ’‘ 

_-_ other hand I can't see that this is the most serious 
‘tyne. _One of the cases referred to by counsel for 

;_—¥——*'f”the Prosecution was.a heavy and a large gasoline spill. 
1 If0h1flk that. Perhaps, would be a little more-serious 

In any event, 
5 
there will be a fine on all the circumstances of 
two thousand dollars in default-of payment distress. 

' The crown is also asking for an order under Section 
- 33(7) that the company refrain from depositing any 

V 

deleterious substance ... 

’ 

llncuusnr BY couusan) 

This Section is permissive, it'§,in two parts. It 
says:



-vza 

"Where a person is convicted of an offence 
under this section, the court may, in addition 
to any punishment it may impose, order that ‘ BOUCK3 
uerson to refrain from committing any further such

_ offence". 
' 

. . 
. COURT. 

_ 

COURT: 

_Now in my mind that must Dresuppose an intention, BOUCK‘ 

a willful intention, on the part of the person con- BERGER: 

victed. I cannot see how I can order someone not-to 
allow an accident to happen. "Order that person. 
‘to refrain from committing any further such offence";-y 
This was an accident, that's accepted by all parties; 
I don't think that that particular portion of that 
section is applicable. It goes on to say: 

"to cease to carry on any activit specified 
in the order the carrying on of w ich, in the opinion_of the court, will or is likely to result in the committing of any further such offence.“ . 

”W__,;/»:It‘seems“to me the only way I-could do that would be 
_ ‘I I“ 't,»; 

to'order the company to shut down. I canit order them 
to fix what is there because the Act does not empower 
mo. _lhe-only thing I could do is tell them to cease 
operations and I do~not consider that any section in 
any Act was meant to go that far. I'm going to 
exercise my discretion and make no order unto this. 
If this continues, it there are further accidents, 
further Court actions may be taken and further fines 
up to and including five thousand dollars may follow; 
But I must keep into mind this is a first conviction 
of this type of offence. The fine will stand there 
will be noordor on that subsection. Do you need time

2 

on this Mr. Bouck? 

Yea, Your Honour, I'd like tW0 V°0k3- 

Two weeks to pay; 
Until the 15th of May. 
Thank»you, Your Honour.

V 

305, uonour. ghapg are two remaining counts on the 

Information, count one and count three. ;I'd ask
I 

that be out over ... 

(mzocsznrmzs CONGLUDED as coimr mo)" 

wT'§T’§EEfiIEL 
Jud e of the Provincial Qourt ’ 

of ritish Columbia 

I hereby certify the foregoing 
to be a true and accurate report 
of the evidence and proceedings 
herein. 
.)7/ » 5‘//imz. /3c .(( /I-1»rZ{’\ o 
A-duly sworn Court Recorder 
5/6/73 (Man) ..



.BRITISH COLUMBIA PROVINCIAL COURT 

Bowen—Colthurst Prov. Ct. J. 

§§gina_v. Bgyonier Canada Limited 

Courts -- Abuse of process -- Federal authorities contributing to development 
of provincial-standards for accused's mill -- Mill still in violation 
of federal statute even if meeting provincial requirements -- No abuse 
of process in bringing charges under federal legislation -p Fisheries 
Act, R.S.C. 1970, c. F-14, s. 33(2). 

The accused applied to have two charges brought against it under s. 33(2) of 
the Fisheries Act dismissed on the grounds that they were an abuse 
of process of the court. 

Held, there was no abuse of process and the trial would proceed. Participation 
by federal officials in the formulation of pollution standards for 
inclusion in a provincial licence granted to the accused did not 
preclude the federal Crown from laying charges under the subsection 
in question even if compliance with the provincial instrument would 
still have resulted in violation of the federal enactment. Nor could 
it be said that the federal Crown had consented to the offences even 
though the federal minister responsible for fisheries allegedly assured a 
provincial minister that proceedings against the accused would not 
be instituted if the provincial requirements were met. Finally, 
the defence failed to show that the proceedings were founded upon 
oblique motives. 

Held, the accused was found guilty on two charges of depositing 3 deleteriousi 
substance in water frequented by fish. 

Environmental law -— Water pollution -- Sentence -— Deposit of pulp mill 
effluent in water frequented by fish 4- Depletion of oxygen by effluent 
causing fish kills -- Fine of fifteen hundred dollars per count -- 
Fisheries Act, R.S.C. 1970, c. F~14, 33. 33(2), 33(5). 

Where the federal authorities are aware for some time before bringing charges 
under the Fisheries Act that an infraction of s. 33(2) is occuring, and 
where they participate in setting requirements for the operation in 
question which would not ensure adherence to the Act, and the offences 
charged are the first of this kind brought against the accused, the 
appropriate penalty is a fine of fifteen hundred dollars on each 
count charged. 

D.R. Kier, for the Crown. 
E.C. Chiasson, for the accused. 

March 6, 1974. 
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SUMMATIONS AN) JUIGES DECISION IN THE CASE OF 
REQIEA VS. RAYOHIER 

March-5 & 6, 1974 
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SUMMATIONB AND JUDGE'fl DECISION IN FISHERIES VS. 

RAYONIER CASE HELD IN PORT HARDY, B.C. ON MARCH 5 AND 
A 

ymcn 6, 1974. 

fl§4_§fiIASS0N: 
Your Honour, I left with you yesterday exerpts from 

various authorities and I don't propose to review those 

again today though the argument that was made yesterday 

was made in advance of plea and I will incorporate it 

it I may now in terms of the legal foundation for the 

position that I am taking. Essentially that is that you 

should decline jurisdiction in this case at this point 

on the grounds that these proceedings are in abuse of the 

process of this court. That is my first position. 

My second position is that there should be an acquittal 

because as a matter or defences The factual issues that 

I argue about the abuse of process constitute a.de£ence 

either because the proceedings are.an abuse of process 

or because the federal Crown has effectively consented 
to the circumstances which gave rise to the charge

I 

under the Fisheries Act. 

QHE COURT: 
Do you mind if I interrupt you as you.go along?‘ That 

will help clarify my thinking; You say that these 

proceedings if they continue would constitute‘an abuse 

of the process of this court therefore I should decline 

Jurisdiction or possibly as Mr. Justice Munroe has said 

stay it. Do you say alternatively I should acquit on the 

grounds of abuse of process or that the evidence is 

such that it raises a defence to the question of innocence 

or quilt? 

fifl. CHIASQQEL 
Yes.
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all here till at least 6:30 and if the additional time would 
be or use to Your Honour. 
_-1;H.=: ccum-_z 

~Thank you very much. We will adjourn then until 333g. 
COURT ADJOURNED TILL 3:30 p.m. 
As-council may have anticipated by reason of the fact that 
I took a little longer than I said I was going to I have 
arrived at.a decision in this matter. I can see no 
Justification having arrived at a decision for reserving. 
I can see not juotitication having arrived at a decision 
for reserving the matter. The only reason for reserving 
would be that I would reduce my reasons to writing. Ehis 
no doubt would be more articulate than giving_my reasons as 
I.am about to do orally. when-I say orally I do have some 
-notes-but I will not be filing any written reasons. it 
the outset I would like to express my appreciation to 
‘council for the_assistance that I have received in this 
case. Assistance that was as a result of careful 
preparation on behalf of both council which has certainly 
lightened the-burden of my duties in this matter. I will 
or course not only be giving my decision in this matter" 
but I will be giving my reasons for my decision. In the 
course of those reasons, and I say this more for the benefit 
of the members of the public and people that are connected 
with the defendant company. In giving these reasons I will 
not be referring to all the evidence that we heard in the 
past day and a half nor will I be referring to all the 
submissions that were made to me by council but I want it 
clearly understood that in arriving at my decision I have 
given careful consideration to all the evidence that I have 

~ ~
~ 
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heard, to the Exhibits that have been filed and I listened 
_attcntativcly to submissions of council and 1 am satisfied 
that I followed the submissions carefully and they have been 
carefully considered before I arrived at any decision. The" 
defendant company isces two charges under section 33 - 2 

or the Fisheries Act. in Act of the Parliament of Canada. 
rrior to any plea being taken tram the defendant, Mr. 
chiasson made an application to quash or stay the proceedings 
on the grounds that the prosecution constitutes an abuse of 
the process or this court. Mr. chiasson applied to lead 
evidence in support of h:e.application. §t:.Grow:, as~Z 
recall, objected to evidence being led at that stage of the 
proceedings. In any event I ruled that the trial would 
proceed and that the defendant-could introduce evidence 
during the trial and renew the application at a later time.. 
The defendant declined to enter any p1ea'quite properly 
feeling that it might prejudice the position taken 
initially that this was an abuse of the process or the 
Court.and by pleading it would be admitting that there 
was such jurisdiction. As a result I entered a plea of not 
guilty on behali’ oi‘ the defendant. The Crown called their 
witnesses but relied on certain admissions made on.behalf 
or the defendant. Under the circumstances that have 
developed I can understand the defendant wishing the 
application to be dealt with first. council no doubt 
considered that the admissions which he was aware were 
going to be made were completely irrelevant to his 
application to have a stay on the grounds or abuse. He 
may further have felt that such admissions would not only 
be irrelevant but there was a possibility that they might 
be prejudicial to the application. I have gone into th~
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in some detail because I have concluded that it is my View 

‘that the admissions are irrelevent to that application and 

VI want to assure council that I have completely disabused 

my mind of those-admissions and of the subsequent evidence 
that did not relate to the application; I have had many 

years at the-Bar prior to my appointment and I am fully 

able to disabuse my mind completely and not take these matters 

into consideration when arriving at such a decision. The 

defendant called evidence to support, after these admissions 

were made, the submission that the proceedings were an 

abuse of the process of this court. The defendant not 

only introduced oral evidence but there were certain 

letters and certain maps that.were introduced by consent 

and marked as Exhibits. The Crown then called rebuttal 

evidence after the defence had finished. The defendant 

then renewed its submission that the proceedings should be 

quashed or stayed on the grounds that they were an abuse ofv» 

the process of this court and Mr. Chiasson argued that in 

the alternative the defendant was entitled to an acquittal. 

The first matter which I considered was as to whether I have 

Jurisdiction to prevent an abuse of the process of this 

court and Mr. Chiasson referred me to the case that is in 

the Canadian Criminal Cases entitled Regina vs. K which is 

a 1971 decision of our Supreme court of British Columbia 

citation being 5 C.C.C. (2nd) 46 the decision was a decision 

of Mr. Justice Munroe and in that decision he referred to 

the Osborne case which was mentioned by Mr. Kier in his 

argument and Mr. Justice Munroe concluded in that case that 

such jurisdiction does ‘exist. Towards the end Of his 

judgement he says "proceedings upon the second information 

in

. O 
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should be stayed.on the ground thht they are so oppressive 
as to constitute an abuse_of the process of the court.“ 
I am satisfied on the basis of that judgement that I as the 

presiding judge in this court would and should exercise 
such Jurisdiction in appropriate cases so I am satisfied 
,that I have this Jurisdiction. My next consideration was_as 
to whether.in this case the Crown is attempting such an 
abuse and accordingly I should either quash or stay the 
proceedings or acquit the defendant. The defendant made 
three main submissions. The defendant submitted that the 
proceedings were oppressive, that the crown had in effect 
consented to any infractions which are allsdged in the 
charges and thirdly that the Crown had oblique motives or 
an oblique motive for laying the charges., I may not haveg 
-took those three submissions_too well but I will be elaborating 
on them. Mr. Chiasson may have suggested at one point that 
oppression comes under the heading of abuse and the other 
two points constitute grounds for acquittal. In any event 

. in my View all three-points that were-mentioned should be 
‘dealt with under the heading of abuse and that is how I am 
going to deal with them. Dealing first with the submission 
that these proceedings were oppressive. It_is common ground 
between the parties that this defendant company operates a 

pulp mill in the area concerned. The mill was built in 1917. 
The mill presently employes approximately 500 persons in, 
its operation and that it cannot produce and not violate 
Section 3} Subsection 2 of the Fisheries Act. In other 
words it seems to be common ground that any time the mill 
operates there will be a violation and in support of the 

submission with regard to oppression Mr. Chiasson said that
\
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the-Federal 0fficers_helped establish the standards which 

'th¢,company 15 bound by and the standards are such that 

even if they are adhered to infractions could still occur..- 

Section 33 Subsection 2 of the Fisheries Act provides in 
‘part that no person shall deposit—or permit the deposit of 

a deleterious substance of any type in water frequented by 

I do not consider it an abuse of the process of this 

court to charge the defendant with an infraction or 

infractions of that sub section even if the mill were built 

1n 1911 and employs 500 persons and can‘t operate without 

violations. Nor do I consider the fact that added to that 

Federal authorities assisted Provincial authorities to 

establish standards for the company under the Provincial 

Pollution Control Act changes the situation at all. ‘That 

is creates an abuse of the process of this court. 1 

considered very carefully the facts that I understand are 

not an issue and that is the light in which I considered 

them. The facts that this mill was built in 1917. that it 

,employs such a large number of employees and no doubt not 

only the employees but the f8m111°3 °£ the employees are 

affected by the fortunes of their employer-and I also 

considered carefully that in this particular case it is 

accepted that the mill can not operate without violating 

section 3} Subsection 2. If the mill operates it 

discharges effluent and they would be-a violation. However 

I do not consider the defence of abuse of process of this 

court to be available on the grounds that a law is 

oppressive. In my view such a defence is only available 

1f the use of laws are used in an oppressive manner. If 

a law is oppressive then the remedy is for Parliament or 

~ ~ 

. Branch to the defendant company. 

the Legislature as the case may be to change it and not for 
the court to decline to enforce it. It should not be 
concluded from this that I am of the view that Section 33 ~ 

Sub section 2 of the Fisheries Act of Canada is opressive. 
It is not necessary for me to make any decision in that 
connection and I have not; Turning now to the matter of 
the Crown consenting to these infractions. The defendant 
introduced evidence or from the evidence it emerged that 
on March 30, 1973 there was a Letter of Transmittal and a’ 
Permit from the Director of the Provincial Pollution control 

The provisions contained 
in that document were appealled to the Control Board by the 
company and their decision was given on August 7, 1973 in 
the form of-a letter from the chairman of the Board to the 
council for the company which is Exhibit 3. On September 25, 
1973 an appeal was launched to the cabinet from the decision 
‘of the Pollution control Board and Exhibit 10 was filed 
which was the Notice of Appeal. On October 22, 1973 the 
two charges were laid alledging infractions on September 10, 

1973 and September 20. 1973. »It is common ground that the 
hearing before the Cabinet took place early in November, 
1973. As I have already mentioned council for the defendant 
introduced a number-of letters and they were entered as 
exhibits by consent. In connection with the submission that 
the Crown consented to these infractions the defence relies 
strongly on a number of those letters particularly the 
letter of December 21, 1972 which was entered as Exhibit 4 

and was a letter from Mr. McLaren, Regional Director for the 
Pacific Region, an officer of the Federal Fisheries 
Department, to Mr. Venables a Director of the Pollution
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Control Board. I have considered these letters carefully. 
The defence further relies on the letter Exhibit 5 from 
Mr. Heskin, Manager of the Pollution Abatement Branch a 
branch of the Federal Department of Fisheries, to Mr.; 
Klassen, chief of the Industrial Division of the Pollution 
control Branch in Victoria and also on Exhibit 6 which was 
a letter from Mr. Mcbaren to Mr. Venables which was dated 
March 5. 1973 and the Letter of Transmittal and the Permit 
were dated March 30. 1973. The defence also relied on the 
cross examination of the witness which was called by way of 
rebuttal by the Crown, Mr. Goyette gave evidence on the 
part played by Federal officials in the hearings to which 
I have referred and the preparation of the contents of the 
Letter of Transmittal and Permit which were entered as 
Exhibit 1 and the defence admits these all go to show that 
there was an overt participation on the part of the Federal 
authorities in setting provincial standards-applicable to 
the defendant company and these standards are similar to 
the standards the Federal authorites intended to impose 
and he relied upon the letter Exhibit 8 which was a letter 
from Mr. McLaren to an officer of the defendant company. 
The defence says that the Federal authorities had in effect 
agreed to these standards which even if complied with it 
would still result in infractions of Sub section 2 of Section 
33 of the Fisheries Act and that under these circumstances 
this prosecution constitutes an abuse of process. I do not 
agree with this submission. In my view the participation 
of the Federal authorities which I find as a fact occurred 
in the setting up of the provincial standards does not 
constitute consent to infractions of the Fisheries Act-nor 
does the decision to formulate by the Federal authorities 

-46.. 

similar regulations. The third point that the defendant 
relied upon was that the crown had oblique motives for 
laying these charges and the defendant relied chiefly on 
the latter of October 24th written by Mr. Davis the Federal 
Minister to the Honourahle James Lorimer who is a Minister 
of the Province of British Columbia and in addition Mr. 
chiesson asked me to draw inferences not only from this 
letter Exhibit 7 but also from the evidence as a whole that 
the motive for the laying of this charge was, as I refer to 
it in my own expression, obliquein the sense that it is used 
by the Supreme Court of Canada. It is a word that I think‘ 

covers precisely what Mr. Chiasson has in mind as far as-
; 

the motive is concerned.- There-is no direct evidence as to 
any oblique motive on the part of the person who laid the 
information or on the part of any of his superiors or the 
Honourable Jack Davis or anyone responsible for the laying

: 

of this information. when I say direct there is no
‘ 

evidence that in the course offs conversation it was said 
that these charges were laid for(political purposes or 
these charges were laid to put this particular company 
out of business. There is nothing direct. It is only by 
inference that I am being asked to conclude that there are 
oblique motives. inferences to be drawn~from the letter 
Exhibit 7 and inferences to be drawn from the evidence as 
a whole and I have concluded that it would be pure 
speculation and surmise on my part to conclude that the 
motive or motives for laying these two charges were oblique. 
I do not agree-with the dcfendant“s;submission in that 
connection. _I should mention and I want to make it clear 
that in the course of Mr. Kier's submission I asked him
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specifically as to what grounds he considered the questions 

«and answers that occurred in his cross examination of the 

only witness that was called for the defendant company. 

The witness said that on the two particular days in ouestion, 
-September 10th and September 20th, 1973. the company had 

adhered to certain standards laid down in the Permit and the 

Letter of Transmittal and Mr. Kier cross examined him as to 

other days and there was obJection_but I allowed it in but 

said I would like argument as to its relevance. I asked 

ir. Kier as to his position and as I understood the position 

he took it was only.relevant as far as going to the question 

of whether there were oblique motives on the part of Mr. 

Davis or anyone else in the laying of these charges. In my 
view that evidence was doubtful that that;evidence was 

relevant to issue and in considering this matter of oblique 

motive I disabused myself of that evidence and disregarded 

it entirely. I certainly did not consider'it at all with 

regard to any other issue so it was only with that issue but 

with-all the issues. I disregarded it. These three points 

that I have dealt with with some care and which I 

understand cover the position taken by the defence may well 

go to mitigation of sentence but they do not in my view 

constitute a defence. Having rejected these defences which 

in my view went, as I already said, to the matter of the 

abuse of the process of this court and which I felt should 

be determined initially I then considered the questions of 
whether or not the Crown had proven the guilt of the accused_ 

beyond a reasonable doubt. As I said the Crown's case 

consisted of admissions by the accused. Then, of course, 

there was further evidence in the form of defence evidence 

' 

guilty on both counts and I so find. 

- 4s- 

direct and cross examination by the crown gnd the rebuttal 
evidence. I considered the admissions carefully and-I am 
satisfied beyond any reasonable doubt the admissions in 
themselves are sufficient evidence-to prove the defendant 

would it be 
'convenient to speak to sentence at this time? 
Mn. cnnsson AND MR. KIER: 
Yes. 
;4g.__x IER:

L 

The facts are already before Your Honour. The crown is 
alleging that on the 10th of September. 1973 there was a 
fish kill at the head of Neurotsis Inlet at the mud flats, 
South of the mill and the Fishery officer paced off an 
area too yards by 100 yards and estimated there were three 
herring per square yard which comes up with a figure from 
15,000 to 20,000 to 30.000 herring that were dead at that 
time in the mud flats. he said the fish had their mouths 
open and according to his belief they died of asphyxiation. 
That is a questions of opinion. He is Just an ordinary 
fisherman who hold that belief. ~There is no question that 
there was a considerable quantity of fish k111ea at the 
time.and this is what led the charges to be laid, The 
second day, September 20th, was the day that the Fisheries 
Officers could get to the mill and take samples. The samples 
were taken from the-sewers. There are two sewers. The 
South sewer had 0 oxygen in the adjacent water and the North 
sewer had 2 parts per million. There must be 5 to 7 parts 
of oxygen per million in order for fish to surv1v¢, The 
ranges.be1ow that in the Inlet were all the way approximately 
5 miles North of the mill to the head of the Inlet which would

~
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be 3 miles South as the mill. In that area it was below 5 
parts per million of oxygen. The submission of the Crown 
is that on both occassions there was a violation of the 
Act. flhe Fisheries Department and Environment Service are 
aware that this is a daily act and that is why they have had 
negotiations continue with the corporation. My submission 
is that in dealing with the Pollution Control Board alone 
and not getting down to square one with the Environment 
Protection Service the company has been negligent in being 
a proper corporate citizen in-the province.of British 
Columbia. They should have taken more adequate steps since 
this section came into force which was in I969 or 1910. 
They should have taken more adequate steps to get in touch 
with fisheries and work out a suitable arrangement. If it 
had been done the pollution would still be continuing for 
some time but the charges would not have been laid if 
proper steps had been taken.‘ I might-say that after the 
Pollution Control Board hearing last summer the mill was 
trying to cut down production so as to improve the quality 
of the water. I understand it shut down over Labour Day 
weekend and this-was the start up. It was the third or 
fourth day of the start up and by that time the herring had 
gotten into the Inlet and the oxygen was being depleted and 
they had no where to go and they are a surface fish and 

4 

of course this is mostly a surface condition-so they died. 
If the mill had not shut down the herring would probably not 
have gotten all the way into the Inlet they would have 
vturned around and gotten out of there. The effluent'itsc1f 
is harmful to fish. Even if there is oxygen in the water 
along with the effluent the effluent will still kill fish. 
The maximum penalty Your Honour that can be imposed under 
the Act is $5,000 on each count. That is in Section 33

0 

‘. flhere was a $3,500 fine there. 

.‘II’ C.) 
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Sub section 5 Your Honour. That maximum was given in 
Kamloops by Judge Archel. That was one of the first 
pollution charges under that Act and he imposed a $5,000 
fine. There was one count. A pond was overflowing into a 
river and killing fish. I do not know how serious the case 
was but I do not think it was as serious as this. I was on 
the case of Regina vs. Columbia Cellulose some three years 
ago in Prince Rupert. It was similar circumstances as 
here. There had been a strike and the mill had been shut 
down for about two weeks and the fish had come into the 
Inlet and been killed when the mill started up again. 
The crown requested the Judge not to impose Section 33 
Sub section 7'to shut the mill down. Iiam again asking 
Your Honour not to do that in this case because it is 

' 

inappropriate. We still have to have pulp mills operating. 
Recently Your Honour they 

have been charged once more by Fisheries Officers in Prince fr 
Rupert. -The other one I am referring to is Judge Goulet‘ 
of Burnaby. He had the case of cows Ltd. It was a gravel 
pit in the coquitlam River area and during a heavy rain the 
gravel was washed off into the river and interfered with 
the fish eggs. ~He found the corporation guilty on one count 
and I believe the fine was 53,500. His Honour did make an 
order to have the company take proper steps to get the 
gravel pit operation in proper condition before the rains 
came this fall. -That decision is under appeal. In the 
case here Your Honour may well consider that the maximum 
penalty is required here to deter not only this corporation 
but other ones who may be inclined not to obey the laws of 
Canada with respect to environmental control and pollution.
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Alice mill is committed-to spend some 850 million within a 

time frame which is a time frame the Federal government 
authorities have asked for. The fact is the frince Rupert 
mill has done nothing at this point in ext. and how it is 

the Port Alice mill is to be an example with respect to some 
other mill and that be a Just result I can not fathom. Your 
Honour the Honourable:Jack Davis told the Honourable James 

Lonimer that if this company agreed to comply with the-terms. 

of the:-13.0.. Pollution Control Branch Permit that would 
insure that this company would not prosecuted by the 
rflonourflhlc Jack nnvin' Department. when this letter Exhibit 

1 was written this company was complying with the B.G. 

Government Permit notwithstanding Mr. Davis‘ assurances to 
the cabinet Minister in British Columbia and notwithstanding 
‘the fact that the company was adhering to that permit the 3 

company was charged and is here today. I think that is a 

very relevant fact in assessing any form of penalty. Your 
honour has held that the proceedings are not an abuse of - 

process and that is a decision that we have taken and we are 
not concerned with that at this point but the points that 
I raised to lour Honour in the context of the abuse of process 
and particularly the words of the Federal Oabinet Minister 
etc the British Columbia cabinet Minister and particularly 
the fact that this company has been complying with the 3.0. 
Permit which permit was dictated to by the Federal

‘ 

authorities is surely evidence which is crucial and relevant 
in assessing a penalty on this company. I urge Your Honour 
that it is evidence of sufficient weight for Your Honour to 
suspend sentence in this matter. My friend refers to the 
toxicity problem. The fact is us I am instructed that the

~

~ 

It may be cheaper to take these methods here than to try to 

stall off as long as possible without taking proper and
n 

prompt adequate steps to make their mills more in line with . 

the environmental aspect of our law. I believe-at the 

present time Your Honour nothing concrete has been developed 

with the Fisheries service yet with respect to the toxicity; 
Even if they meet these requirements of 4 parts per million 
at the government testing station that that in the 

subsistence level in that area that a fish may survive.’ 

ihat is approximately 10 or 11 miles away from the mill. 
He ntill have this deadly serious effluent goinq:into the 
Inlet at a rate of 30 to 40 million gallons which requires’ 

500,000 pounds of oxygen and_a pound of oxygen as Your 
Honour may well surmise is s considerable-amount of oxygen. 
It-is almost difficult to understand how much oxygen that 
would mean. In view of this the crown is~asking for-a very 
serious penalty be imposed in this case on both counts. 

nu. OHIASSON: 
‘Your Honour I am going to ask you to suspend.sentence on this 
vcompany quite contrary to the position my friend has taken. 
I em_going to ask that on the basis of the facts and 
circumstances of this particular situation. I don't 

understand my friend when he says "don't shut the mill down." 

They are not asking you to shut the mill down but then he 
says fine than 85,000 a day for staying open._ I don't 

understand that_position and I don't think it is a position 
Your Honour should find inviting. I also donlt understand 

my friend when he says make an example of this mill because 
as he well knows in this province their are two sulphite 

pulp mills. There are none other. There is the Port Alice 

mill and the Prince Rupert mill. The fact 1: that the Port

~ a a .....o.....,..-....
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Pederal'authorities have not indicated any toxicity standard 
Vhich they think would be realisticly obtained at the Port 
Alice mill which is any higher than that to which the 
¢ompany is now committed. While it is true that there is a 
higher Federal standard in terms to the regulations those 
résulatlons do not apply to this mill. From a practical 
and realistic standard both the company and.the Federal 
“authorities know that the toxicity standard in the regulations 

. can not be achieved in the present time frame Itean not 
be achieved by the end of December, 1978 nor has it been 

i asked for. The issue of toxicity in terms or the f13h x111 
I suggest is not a relevant issue. There is no evidence 
what so ever that toxicity had anything to do with the death 
of the herring. There are no measurements of toxicity on 
that date. The suggestion is that the fish asphyx1atea go 
this PP°b1em‘0f toxicity I suggest Your Honour is not a 
relevant issue of this case. My friend talks about the 
quality of the 0XY€9“- My friend says that 5 to 7 parts 
per million is the required oxygen for fish to survive. 
My instructions are that that is not correct that the level 
lav? parts per million. I think Your Honour w111 note that 
the level standard is set at 4 and surely a Governmefit 
figency would not set it at 4 if that was lethal to fish. 
Basically 5“ WY Position with respect to sentence I urge 
Your Honour as follows: firstly I urge all of the matterg 
that I urged on Your Honour in my arguments on abuse of 
P’°°e98- Secondly I note that this is a first offence for 
this °°mP3fly. That is~a relevant feature. My friend 
indicated to Your Honour the fact that the mill had been 
d 2' 1 ,_

. own or , or 4 days. The circumstance of the fish kill an 
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September 10th was a peculiar phenomenon in terms of natural 

phenomenon. 'In fact in terms of operational phenomenon. 

There was what is described as a plankton bloom in the Inlet 

at a point in time just prior to the fish kill. A plankton 

bloom-occurs when the plankton in the water blooms and puts 

a great deal of oxygen into the water. The water becomes 

super saturated with oxygen. It is a theory and it is 

possible that that fact played a significant part in drawing 

the fish into the Inlet in the first place. That is an 

unusual occurrance.,so the event that my friend says gave 

rise to at least one of the charges is an event that was 

peculiar and strange. The mill was down for the Labour Day 

weekend, the fish were intrigued by the water that was super 

saturated with oxygen and then an unfortunate event took 

place when the mill started up again. On September 10th, 

and again I suggest this is a very relevant for Your Honour 

in determining sentence, on September 10th and on 

September 20th this mill was in full compliance with the 

provisions of the B.c. Permit. The company fully agrees 

there were days in September and days in August when it was 

not in compliance but on the days of this charge it was in 

.full compliance. I say in summary Your Honour that ths«K 

basic facts of the unfortunate events coupled with the 

general circumstances I would urge an acquital in this 

‘matter. I particularly stress the position that was taken 

by the Honourable Jack Davis and his assertion to another 

Cabinet Minister that no charge would be laid in~the very 

circumstances that_existed on the dates with respect to 

which these charges have been laid. I think that Your 

Honour is a key factor in determining.sentence with respect 

to this company. Thank you;
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ya. KJER: 
Your honour may I raise one point? 
gm: comm 
I would prefer you not to but I will not stop you if it is 
some mis statement. I am going to deal with this matter.

_ 

very difticult matter. of sentence at this time. As with 
regard to my decision of innocence or guilt I will giver 
rennous for my decision with regard to the sentence. where 
“is 

a difference however between these reasons and my 
earlier reasons in that the reasons I am giving new are 
purely extemporaneous in that I have not reserved to 
consider them at all. This is probably the-most dirticult 
duty a Judge faces is trying to determine what the

I 

appropriate sentence would be. In giving my reasons as to 
the matter of innocence or guilt I mentioned that the three 
points that had been-made by the defence; that is the 
matter of oppression, consent of the Crown to infractions 
and ohligue motives for laying the charge may go to 
mitigation of sentence. I realize now I put that very 
poorly. I meant or course that the circumstances upon which 
the defendant company relied in support of those points may 
go to mitigation and I have considered a number of those 
circumstances hecause_hr. Chiasson has in effect asked and 
reminded me of the evidence upon which he relied. ‘It seems 
to me in this case there is a mitigating circumstance that 
the authorities were presumably aware for some time that 
when this mill operates there is a breach-or the Eisheries 
Act for how long I can not say because I do not know how long 
this section has been in force. I considered also the matter 
of the participation by the Federal authorities in setting

~ 
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the provincial standards and that as Mr. chiosson pointed 
out the standards are similar to the ones they themselyes 
apparently intend to impose on the defendant company and 
that even it these standards are complied with it would be 
possible to breach the statute or the Fisheries Act. I 

also considered that Mr. Chiasson mentioned that it.wae a 

iirst offence. I listened carefully to the penalties that 
have been imposed on other cases but 1 find difficulty in 

comparing sentences in one case to the case that 1 am 
dealing with. Qhat is in decidiné a penalty I find it 

difficult to try and compare other sentences the overtlowingv 
‘of a pond, the washing out of gravel from a gravel pit 

, particularly to me it does not seem to me to be or too much 
assistance to me. I considered-all this and the submissions 
made to me in this case but there are mitigating 
circumstances but I am faced with two violations of the 
Fisheries Act. Mr. chiasson very ably submitted that a 

suspended sentence would be-appropriate. A suspended sentence 

would be appropriate in my view when with an individual I 

vam hopeful in suspending sentence I may be instrumental in 
that individuals rehabilitation which of course does not 
apply, at least in my View this certainly does not apply in 
this case. I think a suspended sentence would be 
aPpropriate if there is just a strictly technical violation. 
I don't think that applies in this case. There has been an 
infraction of this act and I think that I have a duty to 
impose a real, not just a nominal, penalty. I think-under 

I 

all the circumstances that an appropriate penalty would be 
to fine the company on count 1 the sum of $i.500 and to fine 
the company on count 2 the sum of $1,500. The crown has

~
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epeeiticelly aeked me not to make any order as to referred 

to in the Act asking the mill to retrain and I am not making 

‘any such order, Again I would like before closing theee 

proceedings to express my appreciation and gratitude to 

council. 1 would like to know it the company'needs time to 

pay the fine. In my View thoee proyiaions are applicable 

equally to a corporation ae to an individual. Do you have 

an application Mr. Chiaseon? 

_b'_|R. cnnsson: 
. Yes. Unfortunately the mill manager has returned to Port 

‘Alice and I do not know how long it would take for a cheque 

to clear and I am instructed the fine would be paid from 

Port Alice. Normally I would suggest two weeks but I don't 

lknow what if any problems he_may have in this area so I wan 

wondering if we might have a month. 

gm: couml: 
would a month he eufficient?’ 

_»_1;1_. cnIAssou:- 

Yes. It is really a matter of the processing of the cheque. 

3 1'1 couwr: 
Do you have any objectione'Mr. Kiorfi 

ya. xma:
‘ 

None Your Honour. 

1flE£QE£= 
The fines on count 1 and count 2 will be payable on or before 

April 8, 1974. Thank you. 

- bga [NB 
. h qmegottlfi ‘° . __ 

I hutch‘! “.‘.’::':'.:p:>'?ox mo sa‘-d-v'°°°"""“’ 

-and agpurzn 
. 

/Z’ 
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..<‘ A._.............r:"“""" 
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BRITISH COLUMBIA PROVINCIAL COURT ~ 
J.J. Anderson Prov. Ct. J. 

Regina v. Imperial 011 Limited and British Columbia 

Eygfg §7BQWgr'Ag§hQ:i:y 

Ehvironmenal law -a Water Pollution —- Oil Spill -- Deposit 0f‘a deleterious 
substance in a place under conditions where it entered water frequented 
by fish -- Neither accused exercised all due diligence -- Both accused 
convicted -- Fisheries Act, R,S.C. 1970, c. F-14, ss. 33(2), 33(8). 

Imperial Oil Limited (IOL) supplied fuel oil to a bus depot operated by 
British Columbia Hydro & Power Authority (Hydro). With the assistance 
of Hydro's employees, IOL's driver forcibly removed the cap from a fill 
pipe connected to an abandoned underground storage tank on the premises 
in question after failing to locate the correct fill pipe, Fuel was 
deposited into the abandoned tank with the result that it emerged from ‘a dip pipe in the furnace room floor, flowed into a sump connected to 
the sanitary sewer system, and'eventually reached the waters of 
Vancouver Harbour. ' 

Held, both accused were convicted of depositing a deleterious substance in 
a place under conditions where it entered water frequented by fish. 
Hydro failed to exercise due diligence to prevent the comission of 
the offence (1)by failing to remove the abandoned fill pipe from 
the vicinity of the correct one, (2) by obscuring the position of 
the correct fill pipe by positioning it below the surface of the 
surrounding pavement, and (3) by failing to use an adequate plug to 
ensure that oil could not emerge from the dip pipe in the furnace ' 

room floor. Nor could IOL claim this defence, as it was vicariously 
liable for the acts of its employee who, despite his instructions, 
forcibly removed the incorrect cap and filled the abandoned tank when 
he ought to have realized that this procedure was wrong.

~ 

A.D. Louie, for the Crown. 
H.M. Suiker, for the accused Imperial 011 Limited. 
R.L. Louie, for the accused British Columbia Hydro & Power Authority. 

November 7, 1974.

~ 
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COURT RECORDER 5 V. DOLICK 
M. LOLAND ' TRANSCRIDER 3 

THE COURT} Yes, Hr. Louie, I know what you're here for. 

HR. A. LOUIE: Call number nineteen and twenty-one on Your »

; 

Honour's list, Imperial Oil Limited and B.C. Hydro 

and Power Authority. 

THE COURT: I see Mr. Suiker here and Hr..Louie. 

MR. SUIKER: Yes, Your Honour. 

THE COURT: I'm sorry to have asked you gentlemen to wait and 

_._._.__—..._u.. 

to wait so long. I had all my material, unfortunate- 

ly, with me and I left it in the office-this 

morning. I was ready to deal with this, hut I i 

should have had all my notes and everything ready to 

go. I won't relate the facts, as I had intended to 

do, to save time.” I am satisfied with some regret 

that under the provisions of Section 33(8) neither 

. D.C. Hydro nor Imperial Oil Company exercised all 

due diligence to prevent the commission of this 

offence. Insofar as Hydro is concerned, I an 
satisfied that their failure to exercise ail due 

diligence can be_noted in the position of the ohd 

pipe, in the position of the new pipe which was 

partly obscured and-somewhat below the general lrvr 

of the rcmlinim-, pzwcnenlt, the fact that 13:‘-y \:.-ra. 

-2|l-
E
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content with a wooden plug in the vent, which 

itself blew out,of course,whon the oil was forced‘ 

in and_flooded their basement. I also find that 

they failed to notify the imperial 011 Company 

or its people who came around to clean up of the 

location of the sump discharge, namely, into the 

City sewerage system. Imperial Oil, I think. is 

fairly obvious in that the fact that the young 

driver had the opportunity to look at his card and 

-to note that he was called upon to deliver the oil 

into a brass outlet; his diligence, if I can put 

it that way, in seeking help with a hammer and 

coal chisel in getting the top off the plug of the 
old tank, which should have been an indication to 

him that-there was something wrong. B.C. Hydro, 

after the event,.seems-to have been prepared to 

leave the cleanup of the oil to Imperial Oil 

Company, and I think it's only proper for me to 

comment on this time that Imperial Oil Company at’ 

that time carried out the cleanup in what I would 

-think would be a most commendable manner in any way 

that it could be said. indeed, so far as B.C. 

Hydro is conccrped, it is in evidence that it was 

never cleaner/giigr Imperial Oil had cleaned-it up. 

I think imperial Oil also acted at this stage with 

what diligence they could in trying to.ge€-soncbody 

iron the City to find out where the sewer led, tha: 

vlnpcrial Oil attempted on their own behalf to try 
to find Oul the outlet of the sewer and to 

alleviate any possible damape. They made their~ 

jliil p,an:.n I» 

report at the first opportunity to the City; they 

made their report at the first opportunity to the 

Harbour Master. 1 am satisfied that the oil was 

discharged as a result of the facts which were 

alleged by the Crown. As a fact, I am-also 

satisfied that oil is a substance which is 

deleterious to fish. On that basis. I find both the 

parties, B. C. Hydro -- I might say, Mr. Louie, 

that I'm not impressed with the statutory -- with 

your argument as to the statutory exclusion of 

B. C. Hydro's liability. I find them both guilty. 

The matter which, however, has concerned me and 

concerned me somewhat throughout the whole of the 

trial is the fact that the very outlet which was 

unfortunately the one which the oil flowed through 

on this particular occasion is used by the City of 

Vancouver to discharge raw sewage into the waters: 

of Burrard Inlet, the raw sewage having been 

indicated by the biologist who was called also to 

be a substance which is deleterious to fish. The 

matter has given me some concern, that the City of 

Vancouver apparently is allowed to continue its 

practice of pumping a deleterious substance into the 

waters of Burrard Inlet without letter hindrance,‘ 

and two other organizations are called upon_the mat 
I 

to answer in-a court of law for doing substantially 

the same thing. I suppose maybe oil is a substance 

which is readily identifiable and quickly visible 

and I suspect about which there has”bccn a certain 

emotional aspect which has come into play. M "Vrr~~
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I on quite prepared to hear counsel as to what, 
' ’ 

V a¢cidcnt_ 

if any. fine should ho lnP°5°d' wh° d° x 5P°“k ‘° 
. THU COURT: Hell. I can well imagine that it will never hnphcn 

flrst, Mr. Suikcr? - , - 

‘ 

V 

, 
ogaln,'Hr. Louie. 

MR. SUIKER: I might say, Your Honour, that with regards to Nn_ n_ Louxn, I am sure lg will never happen “3flin_ At {hp 
I 

sentencing, as I look on if. th¢T° “T° 3C‘“““Y_ 9 

' 

. 

' 

~ moment, Your Honour, there is a sign over hon: 

two steps hero. ‘There's the stop where Your Honour . caps and this is a metal Sign and it read,’ npucy 

has found that thorn "05 N0‘ 439 di118°“¢° A 

V 

I 

Oll". nnd'lt‘s approximately slx feet off the groom; 

exercised, but it's mf submflssion that act“331Y . 

' dlroctly above the two cups. The incorrect cup 

Y°“’§¢ 8°‘ 30 8° 311 ‘“° “3Y“‘° ‘“° °“‘£°1¥' V has now boon uolned all the way around/gfiose to th: 

Tllli C()UI(T: l-lm hmm. 
I 

‘=‘ - 

MR. SUIKHR: In other words, if lmP¢T531 011 Li"i‘°d had b°°“ ' THH COURT: ' And the staff has been informed not to lend a 
. 

able 30 89‘ 5°“¢b°dY ‘VON thc CitYo the “°¢°553TY 
‘ 

' 

_ 

hammer and a coal chisel to anybody that wants to 

-LL §t¢P5 C°U1d hflV° 59¢“ ‘flken t° 0¢t“311Y h“V° 
‘ 

‘ 

try to open it, 1 presume. 

$0 stoPP°d and confined the Ou‘f“11- ‘he 5°“a8°"' HR. R. LOUIE: There is-n rod mctal tug affixed to the incorrect fi 

nnd~3 H0013 50V that hflVin£ T383?“ ‘° ‘“°>°°“d““ ' cap. That roans, “Do Not Use." _And it is also 

of Imperial oil Limited throughout theS° PT°¢°°“1“E5 ' 

'Hydro's intention, pending the disposition of this 

and I think 70“ “i11_‘°°°11°°‘ ‘h“t ‘h°’° "“5 cvc“ ' 

- action, to remove entirely that incorrect can and’ 

0Vid°flCc §iV°“ thfit Vith T°fifl?d5 t0-th¢5° C395 
I 

U to blacktop tho whole area, Your Honour.
% 

Y0“ C3““¥ lust T°1Y On the Card hecousc th¢T0'S thc . THE COURT; In the meantime, thcY night Put a proper Plus on 

P°55ibi1itY Of €h3flB°- 5A“d 5° 1 "°“1d 5“b“i1 tha‘ . 

’ 

_ 

the vent, Mr. Louie, if it occurs to then. Hell, 
‘ 

a nominal fine in these very unusual circumstances. _ I must agree with Mr. -- 

they're almost, you know, was-o humorous situation “R, A, Louyng your u°“°ur_ .. 

even though it was unfortunately one of these 
' 

.. THE;COUflT: Yes, Mr. Louie" Now, what can you -- 

ihiflfls thflt 15 ¢°“t*ib“‘i“£ t0 th¢P011“ti°“ 3"“ HR; .. LOUIE; May I interrupt you and speak to sentence: 

that's what we're concerned about. But I think kn TUE COUHT: . .I suppose you should. _? 

thcssc vet)’ unusual ciiorcumsunccs 1 ‘foul-1‘ suxzscst _a un. A. Louua: .\1thou;-_h my friends have both aslgelu for :nom'iu'a1 

nominal fine. 
> 

. 

_ 

‘ 

. fine, it.should he pointed out on the record that
. 

TJL CUMRT: ’Do you have anything to add. Hr. Louie? h- 
_ 

. 

. this is 3 5t“‘u‘ury,pr0Visiun rcfi“,u{i““ certain 

53_ n_ L”“,£. go, I have nothing to add, Your Honour. l WUUI3 actions of people and companies in regards to 

liLc to point out what “YUP” “"5 d“““ 5i“C" ‘““ ; 
untchlng their nulhud of operation, no lo spent,



THE COURT: 

MR. A. LOUIE:

~ 

sldnnissltuas 

regards to handling certain pollutants as oil Mka A- Loulfil 

in case-of, in.this case, oil, and that might in THE COURT: 

circumstances as did occur in this case, enter NR- A- Louifii 

into the harbour.‘ Now, the standard of care, as 

you have stated, is one that-is beyond the 

reasonable man, a higher standard of care than in 

an ordinary case, as stated in the Regina versus 

Kirby case. But the Kirby case also states that THE COURT: 

the reasons for this type of legislation is to 

protect the general public in the-interests of the 

public.
I 

Well then, Mr. Louie, you would get back to the N3- “-tL°U"‘ 

point that has concerned me more than anything THE COURT‘ 

velse. is the City of Vancouver.heing allowed 

without letter»hindrance to pump raw sewage twenty- 

four hours a day, three hundred and sixty-five days 

in the year, into the very waters that youire
‘ 

complaining'of now? 
with all due respect, Your Honour, we have no 

evidence in regards to the fact that it's being 

pumped continuously. However, the point, though, 

is that out of this error or oversight of the 

companies, there is damage-done that is in excess 

Of fhdusnnd -- thousands oT dollars which were in‘
' 

fact a civil matter which is'proceeding paiter this 

case. There is an instance of many thousands-o(
‘ 

dollars damage that has to he paid by somebody. 

This is no slight matter. The only point the 

(Iru\~:n - - I-Ill. sis! zush: 

hell, I'm nu} here to deal with that, am I? T f “”“3r3 
~~~~ 

submissions 
, avulcnrv 

N0r 
No.’

‘ 

But the Crown states that a nominal fine would 

make this look as if it's a trifle case, but 

it isn't. It's a case which is, in its end resort, 

could cost somebody hundreds of ~- hundreds of 

dol -- thousands of dollars. 

well, as you tell me, that matter is being 

canvassed in the civil courts and undoubtedly there 

will be the proper remedy applied in that situation, 

That's correct. 
~- so I don't think that/should concern myself 

there. I have to consider what I think at this 

stage with what I consider a reasonable fine under 

the particular circumstances of a breach of the 

vstatutory-provisions of the‘Fisheries Act. I do 

not believe that this calls for a substantial or 

exemplary fine- I believe the conduct of both of” 

the parties, and particularly that of Imperial Oil 

Company, following the event itself and following 

these items which I find to be their lack of due 

diligence, and this was the result of the drirer“s 

error at the time, I find that the conduct was 

certainly commendable. There will be a fine 

‘accordingly against each of the de£endants;bf one 

thousand dollars, and I feel that's as nominal a 

fine as I can make under the circumstances and -- 

hay I make a submission on this, Your Honour? 

lbuswill have your opportunity to speak to the~
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sentence 3, 
' -nrnlrncv 

Jjg.nu5jun 
gong‘ I lulml 

' 

, 
. - = ~ -~ Iiat ‘ 

_ _ H__ _.H. _ _ 
; .c n ,0,“; Ar. buihcr, hut t 

question of time-to pay. < 

Llhh CHLLI. "LII: )°" "'Y "a‘ ' ' 
‘ 

.- v--V -- '1$Cu 
_‘ 

_ 

. . .- 
_ . ta be decided soncuherc L 

_MR, Sulkhkz .No, ntfs not that. What concerns me is at the I ‘”‘“L "‘ll h1V° 
- 

. 
.~ - Iers. 

- 

‘ _ _ . 
_ 

- 
. ._. ; or‘ offience hut tho 0{rL"* 

outset of the trial I raised a preliminary question. I Iind that there 1% IL 
. 

l‘ A 
\- ' 

- 
' ll u I think Count One is the 

As I see the situation here. there is one offence. I.“ c“‘ta‘"l’ [J“‘l“" ' 

'. 
. I‘... 

_ 
_ , _ 

_ 
: 'p|o:c the f1ne.on. lnsouu 

If I can go to Section 33(5), it says, "Any person easiest one for no to 11) ~ 

. . ~ \ - d they 
, 

_ _ _ ; 
. -., 

; c .1: three are concernc 4 . 

who violates any provision of this section 15 *5 C°"“‘ "° ‘nu 01' 
‘ 

'- 1v exactly 
. 

_ 

. .V _ 1 can see substantial , 

guilty of an offence and liable on summary “'9' "5 fa’ "Q 
‘ ' 

. . . . 

. x .' cc anl the’ will of course he 
conviction to a fine not exceeding five thousand, Fh° 5“”” offcn ‘ t ) ' 

H . rh-- ; _' 1inst both defendants. 
dollars for each offence." now. my concern is dismissed ag. ‘ 

here that surely there is only one offence, and I -- .HR. SUIKER: Thank Y°"~ 
_ . 

THE COURT: But there are two offenders, Mr. Suiker. v THE COURT; I imagine, what, a month tine to pay is more than HR. SUIKER: 
A 

Yes, "No, but therels only one offence. 
I 

I 

“d°”"“t° " 
HR. A. LOUIE: ' 

My friend, I think, is indicating that the Crown MR. H. LOUIE: YcS- 
‘ “ proceeded on three counts. Your Honour. on an THE COURT, 

' 

-- to go through all the machinery of botn a.C. 
lnf°rmation_ 

Hydro and -- all right, thank Y0“- MR. SUIKER: And they charged us jointly and severally, too. MR. SUIKER: Thank you, Your Honour. 
And what concerns me is that, you know, how can 

' 

HR. A. LOUIE: That's all the natters I have, Your Honour. 
you in fact find us guilty of-an offence and yet‘ THE COURTt ', Th"“k Y0": ”’- L°“i°' 
also find Mr. Louie's client also guilty of an 

El 
offence, because there is only one offence, and (C0'Ll““|l) 
that was there was only one spill. And I raised 
this as a preliminary point to my friend -- I 

' 

' --3_ J.- THE COURT: Mm hmm. - on Axnfiflfinn 
I .mmm(fl mefmrmdah . 

_ 
:e 

’- '71i'iti."i(;olIn:;.b‘ia. 
HR. SUIKEH: -- and I raised it at the outset, and I think mysel: ‘""'t 0‘ I N 

that the drafting of the charge or a_penalty section’ - ' ' ‘ acmually creates not 
a joint and several contri- 

H [rug 3”; ugcufutc ycport of the 
u.-\"i'.i'c.-ace and pruceuInI__!'..- 1|» MN- 

):.-I offence, and thcre’s no provision whatsoever for - 

-f1“{“;§3hflj;]3. _:_§§fi;14.1;j; 

butury liability, hut only a liability for a separwt 
._0v.. 

contributions. And so I find difficulty with the 
penalty suction. 

J hurrhy certify the rurcnolnu to '<



BRITISH COLUMBIA PROVINCIAL COURT 
3 “ 

J.S.P. Johnson Prov. Ct. J. 

gggina v._$tandard Oil Company of British Columbia Limited 

Environmental law -~ Water pollution -- Gasoline spill -— Deposit of a deleterious 
substance in water frequented by fish —~ Incident caused by employee of 
corporate agent of the accused —- Accused failed to exercise all due 
diligence in respect of its installation -- Accused convicted -- Fisheries 
Act, R.S.C. 1970, c. F-14, 33. 33(2), 33(8). 

The accused, through its corporate agent, operated a bulk plant for the storage 
land sale of petroleum products adjacent to a harbour. While transferring 
gasoline from one tank to another, an employee of the agent allowed the 
receiving tank to overflow. Three hundred gallons of gasoline passed 
through an opening in a cement wall surrounding the tanks and flowed 
into the sea. 

Held, the accused was convicted on a charge of depositing a deleterious substance 
in water frequented by fish. Even though the person who caused the spill 
was not directly employed by the accused, nonetheless he acted as their 
agent during the incident in question as he regularly operated the accused's 
machinery and sold its products. While the employee may not have been 
specifically authorized to undertake the transfer of fuel which resulted D in the offence, such transfers were legitimately part of his duties at 
other times and therefore it could not be said that he acted beyond 
the scope of his authority and thus exonerated the accused. 

Further, as the defences provided in the legislation had supplanted those found 
in the common law, the accused could not escape liability by claiming 
it had comitted no actus reus. Nor was the statutory defence contained 
in s. 33(8) available to it, as the failure of the cement wall to contain 
the spilled gasoline indicated that the-accused had exercised less than 
all due-diligence in the construction, maintenance and inspection of 
its operation. ‘ 

R. v. Churchill Copper Corporation Ltd.(l971), 5 C.C.C. (2d) 319; The Queen v. 
Pierce Fisheries Ltd., [1971] S.C.R. 5; Sweet v. Parsley, [1969] 2 W.L.R. 
470, 1969 1 All E.R. 347; R. v. Industrial Tankers Ltd. (1968), 4 C.C.C. 
81; Blaker v. Tillstone, [1894] 1 Q.B. 345; Commissioners of Police v. 
Cartman, [1896] 1 Q.B. 655; R..v. Teperman and Sons Ltd., [1968] 4 C.C.C. 
67; Tecso Supermarkets v. Nattrass, [1972] A.C. 153; R. v. Cates‘(1909), 
14 B.C.R. 280; R. v. Labrie (1914), 23 C.C.C. 349; Riverstone Meat Co. 
Pty. Ltd. v. Lancashire_Shipping Co. Ltd., [1961] A.C. 807; R. v. Jordan 
River Mines Ltd., [1974] 4 W.W.R. 337; The Vessel "Dilkara” v. The Queen, 
unreported; B.C.C.A.; R. v. Sam Constentino Ltd., [1966] 1 C.C.C. 79; 
R. v. The WW.V. Allunga”, [1974] Q W.W.R. 435; R. v. Canadian Legion 
(1971), 14 Grim. L.Q. 106, (1971) 21 D.L.R. (3d) 148; refd to. 

F. Haar, for the Crown. “ H.P. Legg, Q.C., for the accused. -

. 

January 20, 1975. 
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IN ‘L113 PRO,VR¢GIA!. COURT OF BRITISH COHIMBLA
s 

neotnA 
V. A 

smmmn on. coxmrr 
DISTRICT OF F0',vlE‘.!.I’. RIVER 

:CO'Jfl'Z'Y 05‘ V1'\I‘h’30’J‘J'-JR 

movmcs OFIBRPHSH com:aL\' 
.

V 

or enmsgz cow:-zen u:-:1-ran 

Trial: November 18,. 1971; 

BEFORE: his Honour Judge J. 5. P. Johnson 

Mr. P. Hear, counsel for the crown 
' 

2-2:. H. P. less. Q. 6., counsel for the Defence 

' nmsoxs mm .runs.=:r3:u~ 
‘

" 

The accused, who _I shall refer to as Standard Oil is 

_ 
charged on an In! nation uith two counts under Section 33(2).- 

of‘ the Fisheries Act of Canada. 

Count 1 — "on or about July 11,- A. D_.. 1971., at 

Pot-ell_'?i.ver, in the Province of British. Columbia, 

did U}£L'.'.iE‘Ji.LY deposit a deleterious substance, to 

wit: gasoline, in water ;frequented« by fish." 

Count 2 -L--on or about July 11. A. .o., .197!“ at 

__Po-dell River, in the P:-ovineo,e!' British -Columbia, .~ 

d1dmru.'.-:.='J1.x.r pe .. 
‘t the deposit of a deleterious 

substance, to .wi.‘t: gasoline, inwater frequented 

by rise."
. 

the difference ‘between the counts then being “did un1aul‘n1Ly 

_deposit” and "did wuss-fully permit the deposit". 

Standard Oil pleaded not guilty to both counts.
b 

-2- 

Stendard 01.1 is the owner of _land*and the installations 

thereon or aggasoline products bulk plant -situate in the l‘hnici.- 

pality of "the District of Powell River, British. Columbia. This 

bulk plant is: locatedon the foreshore -adjacent. to the Powell 

River fioat harbour. The installation includes; six. large fuel tanks- 

and the smaller tanks, a cement wall surrounding the tanks on 

three sides towards the sea. The floor of the bulk-, plant area 

--is clay. ‘I’.-nare« is a walkway over the cerze.-at wall to the harbour 

to a float used for the selling of gasoline products to boats.‘ 

In order to supply gasoline to the marine Float gasoline is 

transferred from one of the large ta.-:‘::5 to one oz‘ the‘-ssaller tanks . 

of about 3,000 gallons; at the time of transfer a -purple dye’ is 

added to the gasoline and it is than designated r:.ax'i.'|e- gasoline. 

The bulk plant is operated by Andy Oulos ltd.) agent 

of Standard 011. Andy Oulos is a principle of. the agent corp- 

oration although not the majozity ‘shar_e‘.-.o1dex-,7‘ he is the 

manager of the tmsiness. On July 11, 1971. at about 1.30 p. n., 

Andy Dulce left the bulk plant. ‘here were no other .e.-..ployeea 
' 

left except a young man -sixteen years of age named 2-iichael Keddy, 

who was to keep the marine fleat‘_open for sales until 8:0’) p. tr... 

Keddyv was not too busy with heat sales, so, about 6:15 5. m., he 

operated the necessary valves. and sswitches to fill the -marine 

tank with gasoline fmna large tank.-and to add the p.u-plea dye. 
After‘ starting the tank runng process, he then 1m. the mar:Lr.o 
tank and went back to the marina float. about 200 feet away. 

Keddy returned to the marine tank after 10. to 12 min tes and 

found. that gasoline had escaped fma the marine tank and was 
flowing on the clay near or the bulk plant. Keddythen turned 

' 

or: the marine tank filling equipment and Ltmcdiately phoned 

Andy Oulos, who attended in about five r:.inutes'.- Andy Oulos phoned 

the Powell ‘River i-‘ire Marshall and subsequently the T.-‘re Department :
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. attended and7'a5s1.s_ted‘ to prevent, my “,3 auger me ‘,1 
napaflmm‘ '°}""" 5‘7‘"‘°’°“ am‘ 35° 511-0’ as‘ of 83392.‘; .'ron
. 
‘l‘?*.o. '--5-‘-“.' .5.‘ ',. ens: press‘.-.:'e 

water from hoses on the harbour area outside the bulk-plant 
cement wall. 

‘ 

About five minutes after seeing that the gasoline
I 

had‘ escaped~1'-"rota the mung tank Keddy noticed that um 
gasoline had escaped through the cement wall and was flovdng 
onto the surface oi‘ the water in the ‘harbour. Andy cues saw 
the gasoline spreading over the water on his arrival at the -plant 
and described the gasoline as going through the cementnaall at 
a point near the walkway to the rg‘aso1ine'1'1oat,and:at a ‘point 
where the‘ wall was covered by the wood covering. 

I 

Andy culos
V 

had been uoridng at» this plant since about 1956,, and the plant 
and the mall had been inspected regularly by Standard Oil. 

' 

The 
clay _floor'had some gradient so that rain water gather at 

‘the low side of the plant near the 1..'alkway='and water would lay in 
‘puddles up to_a feet deep against the wall. Andy (halos said‘; 

“I33 he Has very surprised that the wall had ‘not retained the 
. gasoline which had escaped from the marine tank. He hadheen of 
the opinionthat the ce:r.ent~ wall and the claylfloor were con-~ 
structed, inspected and maintained in such a way that the 
gasoline ‘spill would not escape. He had no explanation of 
why f.he~g_aso1ine did in tact escape into the; harbour water. 

_ 

‘me Fire !".1'\rs2-tall examined the gasoline -flowing on- 

the harbour side or the cement v.-all and'd'escri.b‘ed: the {love 
about 1'' to 29' deep by 1-5“ tov2-:4" wide. coring from the ground 
at the base of the wall and flowing: into the water. The 
description I accept or the amunt of gasoline that entered 
the water was a surface area along about 200 feet otforeshore 
5-“ '3 *»l'1<'"‘-31¢ 5*-fine from a narrow point where the gasoline ~ 

-.la- 

entered the. water getting wider along the foreshore to a 
width of about 30 feet. Andy culos estimated this amount 
of gasoline to be about 300 gallons. 

Fmm the evidence I jheard I find that gasoline is 
a deleterious substance and this; gasoline from the Standard- 
D11 -bulk. plant entered water frequented by fish on July 11. 
.1975.‘ at Powell River, the[Province of British Columbia, 

One of the 2iefences~ of tandard 01-1 is that 

Standard Oi.1‘did not ‘deposit or permit the deposit of this 
gasoline and that Standard Oil is not liable or responsible 
for the acts of Keddy and that they are not ‘of either 

offence because .Keddy is not an employee or.agent- of Standard 
on wI.th:in the meaning ol."Sect10n 33(8) or the Fisheries .-._ct. 

uhich is as follows: 
V

' 

"In a prosecution for an offence under this section 
or section 33(0), it is sufficient; proof of the 
offence to establish that it was co:r.'nitted by an 

' employee or agent of the accused whether or not 
the employee or agent is identified or has been 

prosecuted for the offence, unless the accused 
establishes: that the offence was comitted without 
his knowledge or consent and that he exercised all 

due diligence to prevent its con-.nission."' 

It is important to examine in detail the acts, duties, 
relationship .and‘responsib*.1ities oi‘ Keddy as -I accept then: given 

in evidence. 
’ 

Keddy was‘-a new employee ol'~Andy lhxlos. Ltd., having 
been employed the previous §'ar.ch. There are two youths hired 

to operate the ‘marine -float, the other youth had worked the 

‘year before: and had more cxpcr.i.ence:.than, Koddy and max.-a the 

morning-fto afternoon shift; Keddy worked the afternoon to ~
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to evening shift. Ke:‘.dy's prime duty was to sell gasoline’ 

products to the boats at the float in the harbour. Keddf 

us being taught by the other experienced youth to an 
the xaarine tank with purple gas for the Iaarinevtioat. 

Giles said that Keddy was not authorized to fill the quarine 

tank on his own and "that his responsibility was to leave 

me for the other youth in the morning. Keddy me that he had 
on one previous occasion filled the marine tank on his om, 

Andy Gales did not know about it. At the tine-of ttiz incident 

Keddy was the only person at the bulk plant. Keddy said 

that he had had some instructions from Andy cu1os,- particularly 

that he should not leave the marine tank while it was filling. 

This is exactly v.-hat Keddy did and this would appear to be. _ 

the reason for the spill. 

Keddy was not an employee or Standard Oil. 
' He was 

an employee of Andy culos I.td., uhich company was the con- 

tractual agent of Standard Oil. Does Sec. 33(8) include 

anployees of agents or was Keddy also an agent of Standard. 

Oil in addition to Andy miles Ltd.'.‘

‘ 

The Defence further argues that if it were found 

that Keddy ms an agent of Standard on then Standard an is 
still not liable for the acts of Keddy because Standard Oil 

had no knowledge that Keddy was acting as their agent and, 

in addition, in this case, Keddy uas acting beyond the scope 

of his authority and Standard Oiliuas not then responsible 
’

. 

for acts of ‘such an agent. 

It is then necessary to. define the moral "agent" 

as contained in Sec. 33(8) of the Fisheries Act. The word 

does not have any definite neaning but does describe a 

- relationship between parties that happens to exist. lhglish 

.5_3 

Bad Dnplre Digest Yclume 1, ‘Agency Part 1(4), P33. 311 

“No word is more commonly and constantly 

abused than the word "agent". 

Pm 1(6) 
I 

"N1 5863“? in the general sense of the word 

15 “W Person who happens to act on behalf 
i 

of another (lord A1V§r5tong' c,J,) _ R. V 
' 

Kane, [1901]-1 x.e. 1.72--. 

Section 11 of the Interpretation Act or Canada. 

says;
‘ 

;'11. Every enactment shall be deemed ‘re- 

medial, a-'1d~-‘mall be given such fair large and 

liberal interpretation as best ensures the 

attainment of its object." 

he charges in this case are under Sec. 33(2) or 
the Fisheries Act which is envirornmental control.‘ legislation. 

It is therefore necessary to look at the objects at the legis- 

lation the interpretation of this Act and other environmental 

legislation to interpret this Act.
. 

The °bJect. or intent or this type or legislation is 

for the protection 01‘ the health and welfare of the cor.-mity“ 

‘and the Fisheries Act and other silrilar Acts have been inte:- 

preted that there is an absolute liability againsg, ghgge um, 

are in breach of the provisions or -the Act. 

A The law on this -subject and the interpretation or 

See. 33 01' the Fisheries Act was well canvassed by-my brother 

Judge I-rkell in the often referred to case of R. v Churchill 

Copper Co:-poration L1'd., 5 ccc (Zd) p. 319 3:, paga 322; 

"In R. v. Pierce Fisheries Ltd. the Supreme chum. of 

Canada held that the offence at viclating s. 3(1)(b)
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of the Regulations to the Fisheries Act is an 

offence of strict liability, of which ‘men: res”
H 

is not‘ an essential ingredient. At p. 202 R.i.tchie,- J)" 

states" 
. 

,

_ 

"In considering the language of the Regulation, 

st 3(l)(b), it is significan'.'., though not conclusive, 

that it contains no such words as "k'novring1y", 'wLltu.1ly", 
‘ 

. 
"with intent", or "without lawful excuse", whereas such 

words’ occur in a number of sections of the Fisheries Act 

itself which create offences‘ for which men: rea is made 

an essential ingredient. 

. . . . . . .. . . . 

This appears to me to be a clear indication of the 
—vv— 

fact that in raking provision for offences under the 

Fisheries Act, Parliament was careful to specify those 
of" which 1: intended that guiltylknowledgc should be an 

essential ingredient. 
_ 

I
A 

use in the Pierce fisheries decision, Ritchie, J., re- 
ren-ed to the. mgusn case of sweet v. Parsley, [1969] 2 u.L.n. 
1,70 [1969] 1 All E.R. 31.7, where lord Pearce states at p. A81: 

"Parliament might, oz’ course‘, have taken what was 

conceded in argument to be a fair and sensible course. It 
I. 

could have said, in appropria..e mrds, that :a person is 
to be liable unless he proves that he had no knowledge or‘ - 

‘guilty mind. Admittedly, if the prosecution have to 

prove a defendant's knowledge beyond reasonable doubt, 

it may be easy for the guilty to escape.’ But» it would be 

very much harder for the guilty to escape if the burden 

of disprowring nens rca or lmcwlcdge‘-is ttum-n on the de- 

.3 fendant. And if that. were done, innocent people could.~ ~ 

satisfy A Jury pi’ their innocence on a balance of 
probabilities. It has been said that a jury might 
be confused by the different nature of the onus of 
satisfying "beyond a reasonable doubt" which the 
prosecution have to discharge and the onus “on a 

balance of probabilities" which lies on a defendant 

_in proving. that he had no knowledge or guilt.‘ I do 
not believe that this would be so‘ in this kind of case.‘ 
‘ 

. r 

. 

in Sweet v. Parsley, Lord Diplock (states at p. 1.87: 
"Where penal provisions are of general application to 
the conduct of ordinary citizens in the course of their 

everyday life the presumption is that the standard of 

care required of then in i.n£or.-r.ir.g themselves of facts 
which would make their conduct unlawful, is that of 

d I 

the familiar co:r.7on law duty of care. Bit where the 

subject-matter of a statute is the regulation of a 

particular activity ‘involving. potential danger to . 

-public health, safety or morals in which ‘citizens have 

a choice as to whether they participate or not, the 
court may feel driven to infer an intention of 

Parliament to impose by penal sanctions a higher duty 
of care on those who choose to participate and to 
place upon them an obligation to take whatever measures 

may be necessary to prevent the prohibited act, without 

regard to those considerations of cost or business 

‘practicability which play a part in the deteznination 
of" what would be required of them in order to fulfil 

the ordinary co:::.on law duty of care. Bat such an in- 

ference is not lightly to be drawn, nor is there any room 

for it unless there: is something that the'person on anon '

\ 

—.~
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the obligation -is imposed can do directly or in-
_ 

directly, by supervision or inspection, by improvement 

of his business methods or by exhorting those whom he 

may be expected to influence or control, which 

p:o:~ote the observance ‘of the obligation (see Lin chin Ail: V. 

The Queen [1962] ’A.c. 160, 171»). 

(The italics are my own for emphasis.) 
' Parliament, in the 195$-70 amendments topthe Fisheries Ace, 

obviously adopted the "fair and sensible course“ suggested by 

Lord Pearce in Sheet v. Parsley when they enacted s-s.(8) of 

5-33. 
‘ 

'

- 

Llso, as stated by land Diplock in Sweet V. Parsley, the 

inference is not to be lightly drawn that this is an offence of 
absolute liability, "unless there is something that the person 

on whoa‘ the obligation is imposed can do directly or indirectly, 

by supervision or inspection, by i:_npx~ovement or his business 
’ 

oethads or by exhorting those whom he may be expected to influence 

or contml, which will promote the observance of the obligation". 

Here the defendant company could "promoted the observance of the 

obligation" imposed‘ by the fisheries Act by the adoption of 

d.i1"ectrsupe:-vis‘.an, inspection and improvement of their operation." 

R. v. Industrial Tankers I.td., ccc 1968, Vol. 1., p. 81, is case 

deal@ with oil pollution under (hxtario "legislation (Ontario hater. 
Resources Caaanission act) with some similarity in circumstance as 

this case which deals with the matter of the liability of corporation 

for the acts of t .eir employee in respect to the absolute liability 

under er.viron::..~ntal legislation. The facts of the case are set 

out at page 62; 

"Tno facts my be summed up as follows: Industrial Tankers, 

Ltd., is a company which since January, 1966, has been the — 
lessee of lands and a bailing on the east bank of Morrison 

~10- 

Creek in the ‘man of Oalcville, in the County of ' 

lialton, in chin-ovmce of Ontario, uhich shall so 
referred to hereafter as "the company". 

The company operates a. fleet of industrial tanker 

trailers, carrying among other cargoes, machine oil, 

and has facilities on the premises for cleaning the 

tanker trailer: from time to time, and for discharging 

the waste into the sanitary sewer system of the Tom of" 
Oakville, with the consent of the tom. Since January, 

1966, the p_rocedux-e for cleaning the tanks was to 

steam ‘them and drain them into a pit which was located 

inside the building on these lands. The waste material 

was gathered into interceptor: located in the pit and 

the remaining water was discharged into a drain in 

the huilm- which was connected. to the sanitary sewer 
system of the Town of Oakwrille, with the consent of the 

town.
7 

Blair Douthwright is an employee of the cocpany, whose 

-Job it was at the ti;.'e'in oucstion to clean the tanks. 

i)outhm'ig_ht's instructions given to "him from time "to the, 
and in particular in January and June, 1966, uere that 

all cleaning 1535- to be done inside the‘ bui1ding’a:~.d under. 

no circumstances was any cleaning to be done on the lot 

and under no circumstances was anything to be discharged 

into the ground or into Morrison Creek. 

at the evening’ of‘ June 15,, 1967, one of the tankers H38 

parked on the lot, about 30 feet from the edge of Harrison 

creek. Douthvrright cheched the valve on the tank and be- 

lieved it to be shut. In fact, it was open. -He then 

climbed to the top of ‘this tanker and opened the manhole 

to examine. the inside to dctcztdne whether the ta::k.needed 

cleaning. As soon as he opened the manhole, the vacuum,
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which had kept the reminder of the machine oil. inside 

the tank, was released causing about ten gallons to 

pour on the ground, and some or it escaped from the ' 

‘ground’ into Vorrison Creek, causing a milky discolouration 

or the creek. when Douthwright noticed this happening, 

he shut off the wlve at the bottom of the tank and he 
’ 

claimed that the valve.-is such that it is impossible to 

tell for certain whether it is open or shut. Douthwright 

claimed that he had no. intention to dump the oil or to 
pollute this creek, and ‘that this was an isolated case, 
and an accident. 

His Honour Judge.-Sprague says, starting at‘ page 86: 

"The general object of the Ontario hater Resources 

con-mission Act is to preserve the purity of waterlin the lh-ovince 

of (htario, and s.27(1) is--specifically aimed at prohibiting 

pollution. 
_

I 

In maker v. ‘i‘illstone, [1894] 1_o.a. 345 at pp. 320-3, mm 
Coleridge, C.J., said: 

."'1'he object of the Act is that people shall not be 

exposed to the danger oi‘ eating and drinking poisons..." 

This would appear to apply, with perhaps so.T.e_quaJJ.t'ic_at1o'l'il, 

to ‘s.27(v1) or the Ontario Hater Resources commission He- 

ference is made to: Hobbs v. Hinchester Corp., [1910] @ KJ7. 

1.71. 

In construing s.2'l(1) oi’. the -Act, the reasons given by {old 

Emsse11~ol"':{i11or:en, (ink, in Goxrsdssioners of 't’o1ice v. Oartr-an, 

[18953] 1~Q‘s3. 655 at pp.5'5'I-B, are .help:'uJ.-: ~ ‘ 

"‘1‘hc;lcarned magistrate believed that the respondent 

bona vfidc; gave Lastructions to his barman that no 

dhmken persons should he served and that he intended 
those instructions to be acted upon; but the question 

is whether that fact atfozxis any answer to the charge. ~ 

‘r 12 " 

... .
- 

In considering this question, we must see what is 

the object or the Act, and how far that object would 

be effected or defeated if the construction contended-‘ 

for by the respondent "were given to this scc'ti.on._ 

There can be no question as to the ‘object of this 

sections it \':as intended in theintcrest of public 

order to prevent the sale 01‘ intoxicating liquors to 

drunken persons. It must be rezaerbe:-ed that the persons 

from when alone intoadcatimg Liquors can be obtained are 

licensed persons: how do they carry on their business? 
From the nature of the case it rust be largely carried. 

on..by dthers on their behalf"; it is. true that so:aeti.'aes 

the licensee keeps in his om hands the direct con:.:-wol 
over his om business; but in the great majority of‘ 
cases it is not so, the actual. direct control being’ 

‘deputed to other persons: are the licensees in these 

latter cases to be liable under the section for the 

acts of others? In my opinion they are, subject to 

this qualification, that the acts of the servant must 
‘be within the scope of his employment. The scope of 

the. manager's authority in my View receives its limitation 

from the scope of his e.1Ip1oy::.ent: authority is given him 

to do all acts within the scope of his enployzcxzt. It 

makes no difference for the purpose of this section that 

the licensee has given private orders to his manager not 
" to sell to drunken persons; were it otherwise, the 

object of the section would be entirely defeated...“ 

It is caisson knowledge, perhaps within Judi.cia1_|c1oi.a1e-ige, that 

industries in this industrial age haves great capacity to pollute 
the waters. The magnitude ‘and impersonal nature of present day 

industrial operations are such that it is usuany in"-possible to 

trace pollution to any individual. It often happens that the ,4~
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source of ‘the pollution is simply a drain or culvert which 
comes from within the plant or factory. Industrial operations - 

are usually such a complex comb tion of man and machinery 
and equip=e.1t~t'nat it is impossible to contribute the pollution 
to an act or any single employee. 

Hhere it is possible to trace the pollution to the act o1'_en 
iniividual employee, the corporation should not be able to hide 
behind the corporate mask, and rely on the fact that the instruc- 
tions have been given to the employees not to do the forbidden 
act, pa. eicularly where the only way of proving the act is by 
calling the employee or the corporation as a vdtness for the 
pnasecution. At best, evidence that an employee has acted con- ' 

tra:-y to instructions is a matter for mitigation of‘ the penalty: 
Dandy v. Le Gocq (1'eaz.), 13 Q.3.D. 201. 

The company is liable for the act or its employees within 
-the scope of their e.7.p1oy:aent. ‘ 

R. v Tcpeman Sons Ltd., 6. C. G. 1968, Vol. I. p.67 ‘ 

is a Judgement of the Ontario court of Appeal dealing with the 
Construction Safety Act of Ontario and finds that a corporation 

- 

may be liable for the acts or their agent by reason of public 
policy Iratters dealing with danger to human life. Schmcder, J'.A.‘ ' 

says at page 'II.:‘_ 

"An eianination as the statutelnakes 1:. push that 
its scope and object is to promote the safety of workmen 

‘

. 

employed in the construction industry or engaged in 
‘the alteration, repair, demolition ‘or moving of 
bu.ildi::gs or like projects. A consideration or its 
terms and objects points to the statute as one enacted 
for the protection and safety of a large class 0:‘ the 
public, anduits pohibitions are not each as fall within 
the proper domain ex :.-Lninal 1'a'.v._ hens rca is not a 
necessary ingredient at the offences with which we are ...._ 

-11.- 

goneemed present, case and la constructor,
' 

- whether a natural person or a corporate body. 18 
‘ ‘vicariously responsible for breach or the Pe1'.¢5-50”‘ 
provisions committed by any servant or agent, even 
though he is unaware of then, in those cases where the 

conduct constituting the offence Has pursued ‘W W93 
. servant or agent within the -scope or in the course 
of his employment: coppen v. lfoore (no.2), [1393] ‘ 

2 o.a. 306. 

and at page 773 ‘ 

' 

“It is now well settled in Canada that 4: cori>°rati°*t 

can be convicted of some offences. Pal‘?-1-¢\I18!‘1.V *3”-°9° 

involving a dereliction of duty to avoid danger to 
I

. 

human life or limb: Union Colliery Co. V. The W883 
' (1900). 31 s.c.R. 31, t. c.c.c. 1.00. Statutory offences 

from which mens res is excluded-as an essential in- 

gredient present no difficulty and a limited cozipa-HY 
. can, as a general rule, be indicted for the crirainal 

I 

acts of its human agents where the circumstances are 
such that the -agents.‘ acts or omissions are to be con- 
sidered the acts or omissions of the company. “me 

act or omission of the agent while exercising the ' 

authority delegated to him may, in the interest of 

pub11c policy, be imputed to his employer by it-'-90.51:‘-s~ 

penalties upon the corporation for which he is acting." 
"I 

could then Keddy be described as the agent or vs:.ar.da='d 

on when he opened the valves of the marine H’-it ¢3“5e“ 3” 
gasoline spill?

_ 

The tank installations and machinery that I-(eddy handled 

was the property of Standard Oil. Kcddy's Job was t0 Y‘-W331‘? 434 
. 

sell Standard Oil products. The contractual agent of Standard 01.1,
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Andy culos !.td., was a body corporate and only manner in which ' than hands “'d° tm WE‘ and °““°" b° said 

the machinery could be operated was by the myaical actions of to Npnsent "M dir°°“mg- mm and "in D: flu 
an employee of Andy Ou.1os,Ltd. It is‘ not the intent of the c°mpmV=' and cdntml "hat it d°°s' T"°‘st'at° 

legislation that a corporate body could hide from absolute or mm °r u‘°s° mmgnrs is the state °: mind 

liability t:-on the actions or their employees or agents by e °r "M °°”Pa"3' “M 15 t”‘"'°d' by ti“ 1“ ‘*3 ‘‘fl‘'" ' 

chain or corporate bodies. ‘fne liberal interpretation of the Tm °°mn“y °f this statemm‘ 1° ma‘ um hand 
Fisheries Act is «that any person within the scope of their Pm," holds the "°°15 ot t'h° °°'p°mu°" 15 the °‘7‘p1°’°° °r 

agent of thecorporation. And, at page 176 as to lcno-«ledge of 
. . - 

‘
, 

authority who handles the machinery of the corporation is the 

agent or the employee of the corporation. ' 

h 
i 

I . l 

' 
' 
a corporation?" 

I rind‘ that iieddy has an agent or Standard on and did "5" "“ "°‘''. ‘’‘’‘°“ ““33‘“"‘“ ““"" "'°‘°° ("°'.- ""° 

act within the scope or his authority. _‘l'o the defence that . 
united campmy) '°°"1d not be held t'° r“"V° °°ni“'°d 

Standard on did not know Keddy and had no Imouledge that he ‘'‘° ‘’“'‘“‘‘°' I" “*3 °°“"°°"‘°“ ’°‘°"""°" “V _'°° 

would o;:=rate ‘heir nachinery '1 find that S‘andand on knew that 
I 

“ad” ‘° ‘‘ ’‘‘5“3° 1“ 3"‘ 5“"5""‘“*' °" “‘°°““‘ ‘ s. :1: 
- 

- , u 
’ 

- I 

some e::aployee‘ot‘ Andy Dulos Ltdc, would operate the machinery Readmg 0",’ in Powell another‘ Ltd’ V’ mm“ 
to an the marine tank and Standard on did not need to know “"" "°"”""“"""“°""‘ R°n""” °°‘ [.1917] 2 3'3" 836‘ 

the particular person performing thatflact, see Sec. 33(8) or the . 

"8 sud’ 8'' mam‘: 

Fisheries Act. The installation was there, the ‘hand of some "Prima Lacie’ them a‘ master is not to be made 

Person has required to perform those Functions. The following 5_°flmimuy responsiu-° for the.’ acts 9: his servant 

cases have beenvreferrad to to come to this conclusion. to ‘which-the master is rm" 3 party’ 3"’ it my 
1'ne house of Ibrds case Tesco Supermarkets Ltd. ‘V. be tbs intention or the legislature’ in order to 

Hattrass E1972] Inc. 153 at - ge .171; guard against the happening of the forbidden thing, 

"Reference is frequently made to the Judgment of to impose 8 liability “pm a principal even though 
Denni:._.; 1...}. 1:. H." L. Bolton (smgmeermg) Co. 2.4., v " "° “°“’ “°‘ ““°"' °" “"“ is "“" ‘ "‘“'" "°' "‘° 

T. J. Graham 5‘ sons Rm [1957] 1 Q38. 159. He flu. -forbidden act done by his servant. :~'any statutes 

at P 172: 
- 

are passed with this object. Acts done by the O 
. - 

“A c°.._.P5__‘y may in ___a‘__~y ways he n,“ne.d to a servant of the licensed holder of licensed praises 
‘render the licensed holder’ in some instances liable, .' 

- even though the act was done by his servant without 
:'r.;:r.an body. It. has a brain and nerve centre which 

controls what t does. t also has hands which 
' 

- v ‘ h -2 hold the tools and act in accordance with directions ' the kn°"1°d“a of ma mate-r" "mar t 3 Food a‘ d Drugs 
~:- :- :. - 

‘ 

. 
‘ 

2: .-. from the centre, Some of the people in the co.-.._:>:-.ny 
Act‘? tn” ° a c again ms anccs ‘en ‘com 1:‘ t e e 

. courts where the raster is code res nsible even are mere ..;.'va.-Ats and .,..-Ats who are nothing more ' ' ‘ 
' Pa‘ '~ ~



~-.=his authority, I fi1d.a—;su1'~t’ici.‘ent similarity in the facts of * * =' 

A‘ 
man, whose regular thzty is to-sell liquor, sells liquor ‘from the 

. premise on the employer's behalf and the employer may be liable .

" 
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-though he know‘: nothing otthe act done by his 
servant, and he may be fined or rendered amenable 

to ‘the penalty enjoined by the law. In those cases 

the legislature absolutely forbids the act and 4,. 

makes the principal liable without A. mens rea.” 

As to the matter of Keddy acting within the scope or _‘ 

1!. it. Industrial ‘tankers Ltd., supra-, ,in. that case the employee 

did an act which he has instructed not to do which resulted 

and that this, in law, is ‘a good defence. 

-13.. 

- - exu-rounding the bull; plant was built to contain petroleum 

products spilt in the plant and thatthia wall contained 
Inter, was regularly inspected and that the leak oi‘ gasoline 
through the cement retaining wall was the result of a latent 
defect after Standard Oil had exercised all due dilligence 

Riverstone Meat 
' 

« 

4 
co. Pty. Ltd., v. Lancushire Shipping co. Ltd., (1961) 

A.G:H.L. (3.), aor/, and particularly from Viscount Simonds
‘ 

Judgment page 81,3, quoting the decision Goody J. of the 
«in the oil spill and the corporation was found liable. 

‘ 

Keddy did an act which he uasbeing trained to do, 
he did the act‘ at a time when he waswinstructedhot to perform 

this duty. The distinction in the -cases seems to be that it 

the employee had not at any time, or in any way, the authority 
to perfoza the duty and did in fact do the offensive ‘act, it’ tray 

be held to be beyond the scope oi’ that employee‘: authority, 

but if the employee had the-authority to do the act at some time 

that it may be within the scope or his-authority. ‘men the bar- 

pre:ni‘ses after licence hours, the licencee is still liable for 

his éap1o;-ce. 9.. v. Gates (1909) 11. 3.c.n. 230, am. where the 
-cook, whose Job is not to sell liquor, sells liquor from the 

premises after hours, the licensee is not liable. R. V. Iabrie 

(19110 23 c. c. c. 349 (sas:<.). 

In addition, it any employee is left as the sole person 
in charge of the employer‘: establishment, then it may be inter-

I 

preted that the employee is authorized to operate the whole 

for any prohibited acts or the .e:.ploy9e. R. v. Canadian legion 

- V01. IL, 1971-72, Criminal Law Quarterly, p. 105'. 
. 

The second ,;e.1e:'a1 defence raised by Standard Oil is that 

or latent-defect and defence counsel argues that the cement wall 

in the interest of unifoxnit‘ . 

. 

Columbia: 

Supreme. court‘ of British Colo.-:‘:>i'a. 

“Two Canadian cases may also be mentioned 

In Australia News- 
print Mills Ltd. v. Canadian Union Line Ltd. , it

. 

was said by Coady J. in the Supreme court of British
- 

“It seess to me that the due diligence 

“imposed by the statute and as interpreted by the 
authorities is "not. made out by evidence that this 

- duty someone else was "engaged to perforo on the 

behalf of the dez'en:2a.1ts—;oo.7.eone on "whom the 

Vdefendantsrelied and in whom the defendants had 

"confidence. The duty oi‘ the defendants was to 

exercise due dilligence and this appliesta their 

servants andagenta and that duty is absolute, except 

as to latent defects not discernible "by the exercise 
' of due diligence.“ The learned Judge supports this 
' 

proposition by reference to numerous authorities, 

many of which I have cited. The other case is 

Canadian Transport. co. I.td., V. .' t_, Leuchars A: 

Hepburn Ltd., The city of Albemi, which contrasts 
the liability of the shimmer under the 'r.'atel' 

Carriage of Goods Act and his right to limit his-‘ 

liability under the Canada Shipping Act, 1931.’.-'
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-This case is also interesting in respect to 
delegation of a responsibility by a contractual relation- 
ship and that the corporation delegating the authority"is 
‘still liable for the acts of the employee of the independent 
contracting.

_ 

H. L. (2.) 1961,; Riverstone Heat Co. Pty. V. 
Iancashirc Shipping Co. Lt.d., 

' "and the obligation imposed, on the shipowner in 
the work of repair is one of due dilligence by 

~~~~=- whomsoevcr ‘it may be done, even when the work dele- 
gated to the independent contractor calls for 
technical or special lmowledge or experience, and 
the negligence" was not. apparent to the rshipokner.“ 

The defence further relies on the law that no actua reus 
is a defence‘ to a strict liability charge. It should be noted 

I .that the words "strict liability", Pierce case, "absolute 

liability", Churchill copper case, R. V. Jordan River Mines 
‘Ltd., (197%) I. '.-.'.-.'3 337, and the unreported decision of the‘ 

court of Appeal of British Columbia, The Vessel 'YDi.lkara" V. 
_ 

The Queen, and the words "absolute prohibition", Ontario Court 
of Appeal decision. R. v. Sam constcntino Ltd., 1966} 
Vol. 1. C. C. C. 73 have the same meaning in that sens rea 
is not a defence in these cases. But the law is that if 
there has not been any actus rcus on the part of -the person , 

charged with the offence, they will not be convicted in a 
‘strict liability case. Defence counseli sites as an authority 

' the case R. v. M. V. Allunga (1974) I. 1'.".'.’R 1.35. This case was 

in respect teen oil spill and a charge under 5. 5 of the Oil
3 Pollution Prevention Regulations. 

‘ function‘ of the electrical alarm~ 

_ zo - 

llegina V. "24. V. Allunga". 

Defendant was charged under s; 5 of the on 
Pollution Prevention Regulations with discharging 

a pollutant, nantcly, oil, into the ‘waters of l.'ew 

I-."estminster harbour. The discharge was due to the 

failure of coupling. in a sea-water ballast line: which 
passed through a fuel oil. tank; the defect was 

latent and the discharge could not have been pre- 

vented by the exercise of reasonable care since the 
V 

failure of the coupling could not have been-‘foreseen. 

Held, the .c_hax_';e-;shou.ld be dismissed; although the
' 

offence with which defendant. was chargedwgas, one of 

strict liability, 1:. did not range that once- the " 
actus reuse was proved there was no defence available; 

there must be sham a mind willing to do the act 
constituting the oxlfe.-Ace before it can be said to be 

_ 
complete: Regina v. King, [1962] s.c.n. 72.6, 33 cm. 
52. 133 c.c.c.» 1. 35 D.!..R. (2d) 336 app1_ied:" 

The 'A1lunga' case should be cor.'_aared with the similar 'Di.lJcera' 

cases, supra, which was.subr:ri'tted by crown" counsel. 'i'nis was
~ 

also a charge underscc. 5 of the Oil Pollution Prevention 

Regulation which is under the provisions of, the Canada Shipping 
Act, R.5.C. 1970, Chap. 5-9. The facts of the 'DLlkara' 

case, uhich I find have some similarity to the ‘case at hand, is 
‘that the ship was ‘taking on fuel at North Vancouver, the ‘engineer

_ 

miscalculatcd the quan‘ -ty required and thefull tanks over-flowed 
causm a spill in the harbour. 'l':‘.c defence yes that there 3713 an 

electrical alarm on the tank to warn when th tank was close to full 
-and the pumping could be -stopped, in this instance there ya: a ral- 

t- and this resulted in the oil ~
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, committed by any person on board the ship‘. That ‘ 

._ 

1.21-
I 

spill. The °D11.kara' Judgment says in part, Per cu:-i'em 
“Counsel for the appellant. put his argument on 
the basis that in a prosecution of e ship for an 
offence 1'4; is sufficient proof that the ship has 
cotrmitted the.o1‘1‘enca to establish that ‘the act 
or neglect that constitutes the offence, was. 

-submission is based, upon the delcision of this court . I’ 
in Regina v. -me Vessel "Area" (1973) 9 c.c.c. 179. 

"Counsel for the appellant put his argument on 
the basis that in a prosecution of a‘ ship for an- 
offence it is sui't_‘icient proof that the -ship has 
cornitted the offence to establish that the act or ,_ - 

neglect that constitutes the offence was conmitted 
by any person on board the ‘ship. That subniission 
is based upon the decision of this courtin Regina 
V.‘ The Vessel ".1ran"~(197}) 9 0.6.0. 179. 

. 

It was contendedvon behalf of the appellant that 
-n‘:~—’X wk no ibecause‘ of the judgment in Regina v. The Vessel “Aran_" 

'(.supra’) section 757 must in effect he read as 
providing: 

"In a prosecution of a ship for an offence 
under this Part, it is sufficient proof that 

_ 

the ship has comittodl the ofl'e::cc- to estab- 
lish that the act of discharging oil was 
coaznitted -‘:zy...any person on the ship."

’ 

It was then mxbnitted that the failure of a person on 
board the ship to use an raltarnativa means to that re— 
come.-zdcd by the shiphxildcrs to calculate the quantity 
of 011 required is not the act of dizscharging oil and 
such -person c:.:*.not be taken tohavc. co-1:11 ted the act 

.. 22 .. 

'|
. 

'uhich'constitutes the offence. .It was further‘ 
submitted that the ‘act of discharging oil occurred 
‘as a result» of a latent defect in. an automatic 
sounding alarm system and was not con-rnitted by a 

. person on board. 
' counsel for the appellant» conceded that the Act 

imposes upon "the ship ;an absolute liability and-it is 
not necessary for ‘the crown to prove tzens rea onthe. 
part of the ship acting through those on board her. 

‘i‘hat proposition was accepted by this cotirt in the 
Judgment in Regina v. The Vessel "Aran" (supra) where‘ 
‘it was also held that it is not necessary for the 
crown to prove the specific act or neglect which

‘ 

caused the offence to take place. At page 181 of that 
Judgment, Bull, J.A. said: 

-A 

' "'I agree with the reasoning of the leamed 
Judgevot” the Supreme Court for his rejection 
of that submission. In ngy opinion the onus on ' 

the crown to establish an offence under s.761 
[now s.’l52] -of the statute, and 5.5 of the 
Regulations} is merely to prove that an .act- or 
a neglect which under the enactment ;is declared 
to he, or to const'i~tut_e, an offence, has occurred 
and that that was con.-.-nitted by the master or a 
person on ‘board the vessel. The statute provides 
various other acts and other neglects than ‘discharge 
of oil...‘ which are declared to be, or to cor.- “ ‘ stitute, offences. For example, it is an offence‘ 
under s.763(l) ffnow 5.7514(1)] for a ship to fail 
to comply with certain requircmerats of a pollution 
prevention officer, and it is an offence." 
under s.763(2) [now s.75lo(2)] P01‘ 5



~ 
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for a ship to enter certain nature without 

having a particular certificate on’,board._ 

Also it is an offence» for ad-sip to contravene 

any-or a long list of rcgxxlatory provtoiono’
I 

enacted under 3.739 -[now as-.736] both ot‘ a 

mandatory and of o -pro'n1hitor/ nature. 

Section 756 [now s.757]‘a on the-—l'en:;uoge of yuhich 
the appellant relics, has application to an 

V 

offences cow: tted by .e -ship and not merely to 

the offence ot'- discharging. a pollutant contrary 
to 3.76]. [now a."I52]>.. In that; context, =:Lt is‘ 

clear that the Horde ‘act or neglect that con- 

stitutes the offence‘ in s‘. .755 [now 86757]; rote’: 
to the thing done or omitted to. he done that is 
declared to be an.oft‘ence» and not, 4;‘ the 

appellant says, to the reason for, or the cause ol',V 

that thing being done.’ -or onnittcd to be done. 
‘me latter view would mean that the phrase 

~-"constitutes the offence? vmuld he tortured to 

mean ‘caused the offence‘ or 'b1-owht about the 
offence‘. mac View 1 ms: reject. It fO11‘Dh'S‘ 

that, in the case at her, all the Crown had to 

rave was that a dischn:-go of oil or an oilyP 

nisctmfe emanated from the ship and that a person, 
- 1e_.~..-.tir1ea or not, on board the vessel caused that 
discharge, and it was not necessary to show what. 

particular conduct or w‘r.:.‘.. pn::ticu.1a:‘ omission or 
’ that person resulted. in-, the 'dischar:,a tak‘.:'.g place." 

I thinrc th:.: -..-.-um 3:11, .1. Abused the ward "caused" in the ' 

last ac.-~.;..:nce o1'1the~.rore'.-going passage, he used it in the 

£455; '0.’ "cotrc.itted"e 

In ‘view or the foregoing; judgment it seems to no it 

.. 21,-. 

is not open to the appellant to contend that because . s 

I defecttvo alarm failed‘ to sound the-v_resu}.-tizy; dis- 
charge or on was attrihutablev to the vx‘aul.»t~ oz‘ some 
person not on the ship. The inescapable facts are 

that the_;cs':I1.'.s‘ on th-- vessel ‘ucre 1‘i1l.ing.r.e.- -tanks with 

fuel; they «are ae:5:.,..-".y in control of that operation, 
‘ - including the estimation ox‘ the quantity o1"oi;l tote -«- - » 

taken on ‘board; the ordering-oz‘ fuel; .-...r: the g".vL-:5 
=ot‘ orders‘ to t'r.ose.or.e the fuel barge to cor.-.-:.er.ce and 

" - stop the :r.':::._oing«o1‘ fuel 1‘:-0:;-the ‘ea:-5e ‘t.'o.t.*.e shi-p_. . 

I

- 

liability -for s disc‘r.a:'ge of oil being absoltize it is 
no answer for the appellant to say the d‘.scr.:..-go would 

- nothave occurred but for the fault or persons not on 
board or ‘because at an earlier stage, a Ir.fscal'culetion 

as to the quantity ot“oi.l to be ordered had occurred." 
» The article of Don R. Stuart on ’.\£e-as Ree, Vol-. 151972-73, 

The Criminal Law Quarterly, Page 160, contains some interesting 

observations of the laws of Canada respecti;-.g_ strict. liahilitya.-. 
' ’~‘'''' the elements of actue -rcus, starting page 175. 

After reading the words of Sec. 33(8) 1'-‘isherias Act 

'hznless the accused ‘establishes that the offence ‘£55 c_o.7:.i ted 
vlthoutrhis zictoh-ledge or consent, "and that he exer-cised all due 

dilligencc ‘to pz-event. its con.~.nission'!'. and con.-.ic’c:-'.'.15 that this 

section was amending legislation 1969-70, 6. 63 and considering 

"the intent and object of this sections:-“ the ‘fisheries Act as -- --~ 

environmental contro1_le5:Ls1atioa, I find that the actus reus 

defence per se is not-a defence to an offence under Sec. 33(2), 
' partly on the basis or the ‘Dilk.-ma‘ case. 

The cases recopn cc, R. v. In-duetrial ':'a:.ke.~s,‘ that 

Commercial enterprise have_1ar;;e. and numerous installations which 

are potentially dangerous to deposit a deleterious ‘substance in 
voter fr,equcnted"by fish and 5:1‘ this offence does occur then there~



_u_ -u_ 
---as - -may be a Pet? substantial damage to the environment and l H ' I“ tn. “-11 was Ptmpe :1’ constructed’ mm is M °"“°"°° "' 

I . . in ‘

I the health and welfare of the community. The legislation “ ‘'0 specum‘ or mimmanca or the van’ °"l°3 “id 
places a very heavy onus on persons who should own or 

--bth did. 1'. vld - - ' 
: z operate such installation rot to count: the offence. The : 

u e no give a mu if ‘He hall at the POL‘ of the 
1 ak 1. c d. Th Pi . '. 

1

- person must "exercise all due, dilligence to prevent" the B "as ‘Spec 6 e re vm-will described the 11°" °' 
. lin - th . 

.. .. 
environment damage and in a Prosecution under this act it 8.359 e mush 3 hue 1" the °°r°“t "3110 ”“°"° 15 "-° W1 

.. is for the person charged to Prove that "all due dfl1izence' 
I .--Z‘ 

' 
. dden“ as ‘'0 how the hole was created. The om“ was an 

has been exercised, because the herds of the section are standard on to prove the: they "did exercise an 6“ dnu3e‘':°° 
“unless the accused establishes." 1'ne defences in corr.-.:on to Prevent that hole being in the "an and 5 ‘us pnvcm t'h° 

. . . law to charge or 5t:'ic‘.'. or absolute liability are not : ‘Z ‘gasoline spn1"they did‘ not discharge ‘hat onus?’ Asia ‘Pkw- 
. ax-1 in th ‘A11 7 

‘ 

. y

‘ 'aPD1ica‘.:1eg the defence to the offence is found in the nets. P 5”’ 
- 

° “"5°' °“°' ‘hf’ “°"°"°° "““‘“""‘ ‘11 ‘’‘° 

lation. In the Fisheries ;.ct.. Sec. 33(8) is the defence to a °V1d°'i°° °r Q” °'°"“ °"°°*" ‘"1"’ “"" the" “"° "‘ V“? 
l - charge under sec. 33(2). the on Pollution Preventivfl U — “damned technical set or facts as t° M" u” spin °°°“’§'.“": 

. . Sin »

. 
Regulations, Sec. 0, is the defence to a charge under Sec. 5 ca I have tound that ‘(eddy was t'h° agent’ O: 
and Sec. l0—l2 are the defences to A charge under Sec. 9. standard on "hue operating stafidard 011 r‘a°hi‘“‘7 that 

The naming of the Hard "due dflugence" means not caused the deposit'ot the gasoline into the,Pouel1 River 
' harbo I 1' “ 

'

» only the acts of the person charged, their employee or agfifl. W’ ind atandam on guilty at c°“‘1t' 1’ 
Since count 2 is a similar charge on the same facts, ’ 

. 

' 

A_ 
> - 

. 

'--I-{ind St d rd . - -- --construction, _maintenance- and inspection of the installation. " ‘ an a on mt guilty‘ c°'nt 2‘
. 

at the time of the offence, but also "due d.il1'.gence" in the 

For the purpose of this case I do not need to go this far, 
but it may be that the person is required to prove not only 
that the installation was properly constructed and maintained, 
bet that which was constructed was the best and most advanced 
construction possible to prevent theenvironmental damage. It 

- ~~----- may not be enough to say a cer:ent— retaining wall was built to ‘z 

~~~~ 

~~ 
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Honour Judge J. 8. P. Johnson 
Late of Judynentz January 20, A. D., 1975. . 

prevent a gasoline spill without additionally proving that a 
cement wall was the best type of construction to prevent the 
spill. 

I find the facts in this case to he that Standard 
Oil did construct a cement retaining wall intended to prevent 

V a gasoline spill such as occurred here, there is no evidence 
as to how or exactly when the wall was built or by whom, or 

there was inspection by.Standard Oil of the plant installation, -



BRITISH COLUMBIA PROVINCIAL COURT 

G.H. Johnson Prov. Ct. J. 

Regina V. Captain J. Tindale 

Environmental law -- Water pollution —— Oil dispersant -- Depositing deleterious 
substance in water frequented by fish -- Permitting deposit of deleterious 
substance in a place where it may enter water frequented by fish -- 
Substance lethal to fish under laboratory conditions -— Accused convicted -- 
Fisheries Act, R.S.C. 1970, c. F-14, ss. 33(2), 33(11). 

The crew of a vessel of which the accused was master attempted to disperse a 
spill of oil from the ship by using a chemical substance. The accused 
was charged with one count of permitting the deposit of a deleterious 
substance in a place under conditions where it may enter water frequented 
by fish and with a second count of depositing a deleterious substance 
in water frequented by fish. 

Held, the accused was convicted on both counts. Even though laboratory experiments 
which showed that the substance in question was lethal to juvenile salmon 
were carried out under conditions which did not duplicate those in the 
waters affected, they showed that the substance was deleterious. In 

‘ addition, expert testimony established that the dispersant dramatically 
increased the toxicity of oil in water. The evidence further established 
that the deposits had taken place and that the waters in question were 
frequented by fish and therefore the essential elements of the offence 
had been made out. ’ 

Miss J. Maykut, for the Crown. 
J.M. Mackenzie, for the accused. 

April 23, 1975. 
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Now, in the case of Regina versus Captain J. 

Tindale, Captain J. Tindale was-charged, Count One, 

that at the City of Vancouver, Province of British 

Columbia, on or about the 19th day of December, 

A.D.. 1914, did unlawfully permit the deposit 

of a deleterious substance in a place under 

conditions where such deleterious substance may 

enter waters frequented by fish. 

And, Count Two, that at the City of Vancouver, 

province of Eritish. Columbia, on or about the 

19th day of December, A.D., 1914, did unlawfully 

deposit a deleterious substance in waters fre- 

quented by fish, contrary to the form of the 

statute in such case made and provided. 

Now, I find the:fncts to he that on the 19th day 

of December, 1974, at about three-thirty o'clock 

in the afternoon an oil spill occurred in the 

area of the Seaboard Number-Two Dock located in 

’North Vancouver, in the Province of British 

Columbia. The ship, Rachel of Monrovia. was 

berthed at Seaboard Dock Number Two, and as a 

result of Mfu Thomas Carscadden, a Fisheries 

Officer, from the Environmental Protection Ser- 

vices of the‘Department of the Environment 

attending Seaboard Dock Number Two at approximately 

threesthirty p.m. on the 19th of December, 1974, 

and from-his conversation. short though it was. 

from his observations of the dock and surrounding 

water, I‘m satisfied on this evidence that the 

oil that was spilled into the water came Erom
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the ship, Rachel of Monrovia. The water involved 

in the area of Seaboard Dock Number Two is the. 

water contained in part of Burrard inlet. Also, 

from the observations of Mr. Carscadden and his 

evidence-and the evidence of a Mr.-Phillip Johnson, 

a longshoreman, I'm satisfied that not only did 

the oil come from the vent holes in the ship, 

Rachel of Monrovia, but also that several membets 

of the crew attempted to shove coffee cups down 

the scuppers to try and=plug them up. Mr. Johnson. 

when he saw this, placed a phone call with the 

result that Mr. Garscadden came upon the scene a 

short time later. Mr. Johnson also observed the 

crew members during -- dump sawdust on the deck 

of the ship and also saw some of the crew members 

dumping Ganlem from a can into the water of 

Burrard Inlet on the_port-side of the ship, 

Rachel of Monrovia. From the evidence of the 

expert in oil dispersant, Mr. Guy Hebert, I'm 

satisfiedlon his evidence that Ganlem is an oil 

dispersant; it's a whitish colour and when you 

mix Ganlem with oil you do so to make it immere 

sible in water. Not all dispersants do this but 

Ganlem does. Ganlem is a toxic dispersant and 

when mixed with oil increases the toxicity of the 

oil to a very marked degree. I'm also satisfied 

on the evidence ofrMr,‘Carscadden that there are 

fish living throughout the waters of Burrard 

Inlet of various species; Lynn Creek, the Seymour 

River and the Indian River all flow_into Burra~ 

inlet and the young fish known as Fry of various 

speciies come out of these rivers into the waters 

of Burrard Inlet in the early Spring of each year, 

Mr. Carscadden took a sample of the milky sub- 

-stance from-the bow rail of the docket, the side 
' of the ship, Rachel of Monrovia, and he also 

spotted several five gallon containers of a 

brilliant orange and black colour and he seized- 

one-containing some white powder. He also 

observed this milky white substance right up 

against the ship's rail and some of it on the
' 

deck of the ship while the clean-up was being 

effected by the crew. The milky substance was 

still in the water and drifting to the rear of 

the ship. Mr. Ronald Watts, head of the bio- 

assay laboratory of the Environmental Protection 

Services located in the Pacific Environmental 

Institute in West Vancouver, B.C., was qualified 

as an expert in bioassay test on fish as to 

the limits to withstand toxic substancesi On 

April the 15th, 1975, at fifteen hundred hours 

Mr. Watts conducted a test of the milky substance 

taken from the deck by Mr. Carscadden, set up 

another control solution. Cohoe fry were placed 

in the test vessel identical with the control. 

The temperature was regulated but Mr. Watts 

admitted‘that the temperature of eight degrees 

centigrade was not necessarily the temperature of 

the water on December the 19th, 1914, at three- 

thirty p.m. in the area of the Seaboard Dock~ 

.-w.#l't--
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Number Two, nor was the test solution the same as 
the salt water near Seaboard. The test solution 
was checked after fifteen minutes, a half hour, 
one hour and two hours, for fatalities in the 
fish and there were none. However, on the -- 

I must check-this date from my notes, yes, on 
the 17th day of April, 1975, there were five 
cohoes dead in the test solution and there were 
no deaths in the control. Mr. Watts conceded 
that the length of time of exposure is important 
in toxicity of substances. Because of the length 
of time between the taking of the-sample of the 
milky solution by Mr. Carscadden and the test 
conducted by Mr. Watts a certain amount of detox- 
ification would take place. The test solution 
was in the ratio of sixty grams of the milky 
substance to twenty-five thousand grams of the 
salt water. Mr. Watts agreed that the toxicity 
of a substance in the water depended to a large 
degree on the concentration of the substance in 

the water. I'm satisfied on the evidence of Mr. 
Watts that the deposit of Ganlem in the ratio 
of sixty grams of Ganlem'diluted in twenty- 

five-thousand grams of salt water renders that- 

solution toxic to small fish, and that clearly, 

the presence of Ganlem in salt water in that ratio 
is toxic to these small fish. Mr. Carscadden did 

not take a sample of the milky salt water of 
Burrard Inlet on the port-side of the ship, 

Rachel of Monrovia, after the Ganlem was deposited 

into these waters by the crew, I'm satisfied on 
the evidence that four or five, five gallon cans of 

this oil dispersant, Ganlem, was poured over the 

side of the ship. Also, there is not any evidence 

as to what the ratio was of the Ganlem contained 

.in,the salt water on the port-side of the ship, 

nor was a sample of this solution taken by Mr. 

Carscadden at the time of the oil spill. It is 

clear from the following cases that the offence 

of depositing a deleterious substance in water 

frequented by fish contrary to Section l3, sub~ 

section 2 of the Fisheries Act is an offence of 

strict liability and mens rea is not required, 

(see the Queen versus Pierce Fisheries Limited 

1915, CCC, I95, and Regina versus Jordon River 

.Mines Limited, 1974, 4 Western Weekly Reports, at 

337). 
Section‘33-l1~A defines a deleterious substance; 

a) A deleterious substance means that 
any_substance that if added to any 
water would degrade or alter or form 
part of a process of degradation or 
alteration to the quality of that 
water so that it is rendered dele- 
terious to fish or to be used by 
man or fish that frequent that 
water, or --" 

and it goes on» 

Even though an actual sample of the:mixture of 

Ganlem, salt water was not taken from the waters 

on the port-side of the Rachel of Monrovia, and 

there was not any evidence as to what ratio of 

Ganlem volume to the volume of the salt water at 

that time, nor the temperature of the water at the



time of the oil spill the evidence of what 

happened to the small cohoe fish is outlined by 
- °‘ "‘“°" 3"‘ °““1'=m del>°5ite.d theme from that 

Mr_ watts_and his furthgr expert testimony tha‘_ 
‘ ship, and would have eventually entered the waters 

the small cohoe fish were coughing, suffering , 

of Butrard Inlet a1°“9 "ith the Ganlem 31'°3dY 

from stress after being in the substance taken - 

I 

1“ th° "3t°’5 °£ ‘h9‘ inlet and on the side of 

from the guard rail of the dock, and the further 
the ship- Rachel °f "°nT0Vf8- 

evidence of Mr. Hebert that the mixing of the 
I.“ satisfied °n all °f “Y fi“di"85 beyond any 

oil dispersant, Ganlem, with-the oil dramatically» . 
Feasonable doubt, and I find the accused guilty 

increases the toxicity of the oil. I'm satisfiied °f b°th °°“"t5 "5 ChiY8°d- 

that the Ganlem that was deposited in the waters 

of Burrard inlet on the port-side of the ship, 

Rachel of Monrovia, was a deleterious substance, and 

that its deposit in Burrard Inlet near Seaboard 

Dock Number Two degraded and altered the quality 

-of that water in the immediate vicinity of the 

berthed ship, Rachel of Monrovia, and that it 

was harmful to any fish present in that immediate 
ct-“:_jbHNh0N'

_ 

area. I'm also satisfied that the Crown has :§d§§i§§5§“§°§:;§§:f*“‘ c°"’t 

established that these waters ct Burrard Inlet 

in the area of Seaboard Dock Number Two were
K 

frequented by fish and-that the contamination of 

the water was caused by the oil dispersant, 

Ganlem, being deposited in the water by some of I hereby certify the foregoing 
the crew members of the-ship, Rachel of Monrovia, . to be a true and accurate report 

. 
f - ~ ' 

while they were attempting to arrest on oil spill 
- 

A 

' gerggfi 
°‘ide“°° “"5 p'°°°°d‘“35 

from that ship and contain and disperse the oil €221 ~ l(zUL((o.' 
-that was spilled into the waters of Burrard Inlet. 

A qu'y sworn tour: Recorder. 

. 

29 
‘I'm satisfied that the sample of the milky so1u- 

I /75 5" 

tion taken by Mr. Carscadden from the bow rail 

of the dock, Seaboard Number Two, was a mixture

\

~ I‘
~



NORTHWEST TERRITORIES MAGISTRATE'S COURT 

Eckardt Dep. Mag. 

Regina v. Canada Tungsten Mining_§o3poration Limited 

Environmental law -- Water pollution -- Oil spill —- Permitting the deposit 

The 

Held, the accused was convicted. 

avail itself of the defence provided by s. 33(8). 

of a deleterious substance at a place where it entered water frequented 
by fish -— Strict liability offence -— Due diligence exercised only after 
the fact -— Accused convicted -— Fisheries Act, R.S.C. 1970, c. F-14, 
ss. 33(2), 53(8). 

accused was charged with three counts of permitting the deposit of a 
deleterious substance at a place where it entered water frequented by 
fish after fuel oil leaked from a pipeline located at its operations 
and entered a nearby river. 

The offence was one of strict liability and 
therefore the Crown did not need to show mens rea. Nor could the accused 

While the company may 
have done everything reasonable to remedy the problem and mitigate its 
effects once the offence became apparent, a consideration of its conduct 
prior to the events in question indicated a failure to exercise all 
due diligence to prevent the offence from occurring. 

The Queen v. Pierce Fisheries Ltd,, [1971] S.C.R. 5; R. v.‘Jack'Cewe Ltd. 
(1975), 23 C.C.C. (2d) 237; R. v. Churchill Copper Corporation Ltd. 
(1972), 5 C.C.G. (2d) 319; R. v, Jordan River Mines Ltd. (1974) 4 W.w.R. 
337; R. v. Industrial Tankers Ltd., [1968] 4 C.C.C. 81; refd to. 

Orval J.T. Troy, Q.C., for the Crown. 
. John A. Bourne, Q.C., for the accused. 

June 27, 1975. 
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In this case the defendant conpany is'charged that; 
“£ggQg_1. between the twelfth day of June, 1974 A.0.. and the 

seventeenth day of June. 1974, A.D.. at or near Tungsten. 
H.H.T. approximate location 610 58‘ North Latitude by 
123013‘ 30“ Host Longitude did unlawfully permit the deposit 
of a deleterious'substance-at a place where it did enter 
water frequented by fish. contrary to Section 33(2) of the 
Fisheries Act. 

“£9g§£_§. between the twenty fourth day of June, 1974 A.D., 
and the twenty eighth day of June, 1974'A.D.. at or near 
’Junesten. N.N.T. approximate location 61° 58' North Latitude 
by 138° 13' 30“ Hest‘Longitude did unlawfully permit the 

. deposit of a deleterious substance at alpiacc wherfl it did 
enter water frequented by fish. contrary to Section 33(2) 

~ ~ 

.2. 
‘m 

‘ of the Fisheries Act. 

‘count 3. between the second day of July. 1974. A.D.. and the 

sixth day of_July. 1974. A;D., at or near Tungsten, horth- 

west Territories, approximate location 61°53‘ North Latitude 

by l28°13' 30f Host Longitude did unlawfully permit the 

deposit of«a deleterious substance at a place where it did 

J 
enter.water frequented by fish. contrary to Section 33(2) 
of the Fisheries Act.5 

V 
The Fisheries Act, R.S.C. 190. c. P-14, s.33(2) 

E1-en. R.S;C. 1970. c. 17 (1st Supp.). s.3(ll] . reads 

as fohlous: 
A I" 

-"(ZX Subject to subsection (4). no person 
shall deposit or permit the deposit of a deleterious sub- 

stance of any type in water frequented by fish or in any 
.place under any conditions where such deleterious substance 
or'any other deleterious substance that results from the 
deposit of such deleterious substance may enter any such 
water"; . 

- 
'.' »- ' 

-

_ 

and the °‘f#‘$? J‘;?“€§€°?a?§§"a§3°3??§5$?3;&ces of the. 

instant case subsection (4) aforesaid is not applicable. 

At the opening of the hearing counsel materially 
assisted the Court by agreeing to and entering as Exhibits the 

‘following: 
b Ex. 1 - a Statement.of Agreed Facts. 

Ex.ig1 e a book of photographs containing twenty— 
' 

. one photographs (lettered A to H in- 
clusive) depicting various scenes taken 
at the area in question including “clean- 
up" operations. -

~ ~
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Ex. 3' - a blueprint plan of the mining site in 
question. 3 

'The Statement of Agreed Facts (Ex. 1) contains the 

25 facts. namely: 
1.‘ The Company is the proper Defendant- 
2. The situs is at or near Tungsten, horthwest 

' 

7- 
Territories approximate location 6l"58'N 
Latitude, by 128“13’30“H Longitude. 

3. Between the dates June 12 to June 17. June 
~ 24 to June 28, and July 2 to July 6, A.D. 

I974. the Company was the owner and operator 
of the Mining Company operation complete Wlth 
associated buildings and equipment and‘

_ particularly the oil storage tank in question 
located at the site described above under 
authority of NUT Lease No. 245?. The taut fed 
oil to the steam boiler, the Mine Manager 
house and the recreation hall. 4 

4. On Monday. June 10. oil was visible to the 
Company staff in Flat River in an area-some

_ distance below the oil storage tank an question. 
it was considered that the visible oil could 

_ 8 be related to the oil storage tank and It Wfs 
.

' 

» shut off and the tank drained. The Manager s V 

house and recreation hall were hooked up to 
separate-tanks and the steam boiler was moved . 

to the power house. There was no leak in the 
tank itself. 

5. on Tuesday, June 1l_oil was gill visible in 
the Flat River and John Kervin. Mine Manager. 
sent telexes to the Inspector of Mines and 
Controller of Hater Rights in Yellowknife with 
a copy to F.E. Hall. President of the Company, 
advising of the visible oil and asking for 10 assistance. ' 

‘6. On Wednesday, June 12 John Kervin. Mine Manager. 
phoned Dorothy Chisholm. Company representative 
in North Vancouver. asking for material to con- 
tain the oil and to get advice. Dorothy Chisholm 

‘ 1] 
.phoned B.C. Research Council which recommended 
she approach Environment Canada; Environment! 
Canada suggested trench and peat moss or straw 
be employed and suggested John Kervin phone 

jp. 

-4t-
_ 

. /’ 
Colin Hykes. Manager of Yukon Environmental_ 
Project in Hhitehorse. which was done. 
Dorothy Chisholm arranged to expedite 40-bales 
of hay from Watson Lake to Tungsten and 20 
bales of peat mass were despatched by truck 
from Nort_ Vancouver to Tungsten. N.H.T. 
Nishart Robson, Senior Technician of 
Environment Protection Service. Hhitehorse, 

_ 
and George Leschyson, proceeded to Tungsten. 
On Thursday, June 13 Robson and Leschyson arrived 
at Tungsten and conducted an inspection of ‘

' 

the Mining property where they observed oil 
entering the Flat River immediately adjacent to 
the mining property. At the time the Company 
was ditching parallel to the river and bisecting 
areas where oil was seeping into the river to 
intercept the flow. Upon the advice of Mr. 
Robson, three booms were placed across the-river 
to intercept or cut off the flow of oil from 
downstream. The Company employees were also advised by Mr. Robson to begin burning off 
accumulated flock from the river booms. This 
situation continued until June 17. The use of 
the straw and peat moss ms not very effective. COM-NED Oil Absorber was recommended and the 
Company ordered it from cit, Calgary to arrive 
at Natson Lake.on June 1d. 
On Friday. June 14 a second trench was begun 
about forty feet upflow from the first and 
arallel to the river. The burning of oil was 
egun in the second trench. CON~HED Oil ‘ - 

Absorber arrived and was deployed in the first 
trench and the booms. 

On Saturday, June 15 Mr. Colin Hykes, District 
Manager of Environment Protection Service. 
Whitehorse, recommended calling in consultants 
from Edmonton and the Company agreed and con- 
sultants were contacted. The burning continued. 
On Sunday. June 16 Jim McKay. Consultant. 

, 

‘ — 

arrived and advised lining the first trench with 
plastic film on the stream side. which was done. 
The burning continued. . 

.-On Monday. June 17 Messrs. Robson and Leschyon 
left Tungsten» ikenneth Heagle, Senior Biologist. 
Environment Protection Service, Hhitehorse. re- 
fiorted by telex to Dave Gee, Regional Manager. 
ator Forest and Lands. on the current situation 

and reported that the Company had been very co- 
operative. The burning continued-
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12. 

13. 

14. 

15. 

'16. 

17. 

18. 

-I5‘-. 

On Tuesday. June !8 to Monday. June 24 the 
burning continued.

_ 

On Tuosday._June 25 Messrs. Ken Neagle. Nishart' 
Robson and Lawrence Solsherg arrived at the 
Company's mine site and noted that fires were 
-still burning in the trenches which had been 
dug to intercept the flow of oil. The investi- 
gators also observed a slick of oil on the 
river and accumulations of flock material 
along the river bank. A decision was made to 
divert the river around the affected area. 

on Hednesday. June 26 the investigators in- 
spected the site of the spill with Mr. Neils 
Jacobson. Department of Indian & Northern 
Affairs. The slick was observed on this day 
and fires were burning in one of the trenches. 
Flock was also observed along the banks and the 
booms were still in position on the river. Mr. 
Heagle contacted Sandy Lewis of Environment 
Protection Service. Yellowknife, to obtain 
authorization to divert the river. ' 

On Thursday, June 27 Messrs. Heagle. Solsberg 
and Robson left Tungsien. The burning continued. 
On Friday. June 28 Ron R. Halhace.-Senior 
Project Biologist. telexed C. Hykes advising 
the diversion of the river was authorized and 
to advise the Company. The burning continued. 
On Hednesday, July 3 Mr. Wishart Robson arrived 
at Tungs¢en with a letter from C. wykes giving 
the Company permission to divert the river. 
A portion of the downstream diversion dyhe had 
already been completed by the Company but 
actual diversion was being held up until formal 
approval was given. ‘Mr. Robson conducted an 
inspection of the sitem Fires were burning in 
the trench and a slick was noticed on the water. 
there was also flock accumulating in places

. along the banks and along the booms which were 
still in place. 

On Thursday. July 4, the-dyking and-diversion 
of the river continued. The burning continued. 

On Friday,.July 5, 1974 Company personnel 
located a fuel pipe which had previously been 
leaking and which was contained in a box that 
-had been completely closed and insulated until 
it was opened during this inspection. This 

20’ 

21 

22. 

23. 

24. 
25. 

\-6- 

leaking pipe was f d ' 

. . 

the oil which was ?Z3.t§3 ?§.§”in2°¥i§§ Sfvg, The pipe in question was part of a fuel dis—
' 

tr1b"~‘°" System which supplied hea‘in ‘I ‘"9 5°V°Vii buildings from the .rar$sa?a°§to§§g. 
fignfiegglgggins to t a Company. There had been System or regular presusupe tests ' 

effect designed to detect any oil leaka 5 
f.‘" 

the tank or pipe. The dyking and divergion ;:m the river continued. The burning continued. 
On Saturday. Jul 6 th d T

7 
of the river were cohpiec§5°§h§"?1§3°0$'§f§“°" downstream was cut off and the two bacns re- positioned. 1The burning continued.

L 

‘QO Sunday. July 7 improvements to th» d = made by lindn th .,tl ’ 
I 

L‘ yke. were 
burning contigued?m "1 ' p‘dstic membrane’ The 

05 ”°“d0¥m July 8 Hr. Robson left tungsten 
Between the dates J 12 June 28 and July 2 ggcdulytg JX"§ l{§7£u3§e24]c° 
or fuel oil which had escaped from the pipessid Seep through the ground and did enter the.waters 
gzefiggg 

River, but the Compauw did not consent 

The Flat River is water frequented by fishu 
Diesel or fuel oil is a deleterious 9“b5tance_ 

From these agreed facts i; is conceded that. 

counsel for the accused however 

dissenting Judgment of Cartright, c.a. in p 

(6) The water in questio 1 . 

' m H 
ts.water_frequented 3} ?i?fi Y. 

the Flat RrVer' 

(b) The deposit was a deleterious substance, 

did not concede 
thflt th ‘ff 

, .. . 
_ 

e o ences in question are Ones of strict liability requiring 
"0 men‘ rea and; in that regard . relied interalia on the.i¢ne 

99ina v. Pierce Fisheries

~ 

pa 

_..-.-an...

‘
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Ltd. (1971) s.c.n. 5; a Judgment of F.K. Grimmett. C.C.J.. in. 

the unreported 1974 British Columbia case of Her Majesty the-Queen 
v Jack Cewe Ltd. from the County Court of Hestminster holden at 

New Westminster; and a Judgment of J.0. 0rd, Prov. ct, Judge in 

the unreported 1975 Ontario Provincial Court case of Regina v. 

Power Tank Lines Limited; In Regina v. Pierce Fisheries Ltd. 

(supra) the respondent company was charged with the offence of 

being in possession of undersized lobsters contrary to s.3(1)(b) 
of the Lobster Fflshery Regulations. The question for determin- 

ation by the Supreme Court of Canada was whether mens rea was 

an essential ingredient to be estabhished by evidence on a charge 

of violating the.said s.3(1)(b) of the Lobster Fishery Regulations. 

The circumstances were somewhat extenuating in that, out oi 

50,000 to 60,000 lbs. of lobsters found in the accused company‘; 
possession, only.26 of them were undersized. Furthermore, it was 

conceded on the evidence that none of the officers or responsible 

employees of the company-had any knowledge of that fact and 

indeed specific instructions had been_given to its officers, resg 

ponsible employees and dealers not to buy undersized lobsters. 

lhe learned Chief Justice applying the principle. to the words 

of the charge against the respondent company that unless a 

statute. either clearly or by necessary implication. rules out - 

mens rea as a mnstituent part of a crime. the court should not 

find a man guilty of an officnce against the criminal law unless he 

has a guilty mind, was of the opinion that the respondent was- 

entitled to a finding of not_guilty. in support of his opinion 

the Chief Justice stressed the expressfinding of fact that the 

respondent had no knowledge. factually or inferentially. that any 
of the lobsters on its premises and under its control were under- 
sized. and that the regulation in question did not declare in 

specific and unequivocal words (as he thought it should) if it 

was intended to create an offence of absolute liability in the 
"public interest; 

The other eight members of the court however did 
Anot agree with the learned Chief Justice and Ritchie, J.. in 

delivering the majority judgment (Pa 14). adopted the reasoning 
‘of “right. J. in merras v. De Rutgen (1895) l 0.8. 918 B 921 
which reads as follows: 

“There is a presumption that mens rea, 
an evil intention. or a knowledge of the 

,.wrongfullness of the act. is an essential 
ingredient in eyery offence; but that 
presumption is liable to be displaced 

_ either by the words of the statute creating 
the offence-or by the subject-matter with 
which it deals, and both must be considered ---- -—----~~¢—~the principle classes of 
exceptions may perhaps be reduced to three- 
One is a class of acts which. in the language 
of Lush. J. in Davies v. Harvey L.R. 9 Q.B. 
433, are not criminal in any real sense. 
but are acts which in the public interest 
are prohibited under a penalty.“ 

Hts Lordship went on to say that the Lobster Fishery 
Regulations were obviously intended for the purpose of protecting 
lobster beds from depletion and thus conserving the source of 
supply for an important fishing industry which is of general 
public interest; and concluded by saying that he was of the 
opinion that the offence of violating subs. (l)(b) of 5.3 of 

the Lobster Fishery Regulations was an offence of strict liability
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of which mens rea is not an essential ingredient. -Accordingly 
the appeal was allowed and the case remitted to the Provincial 
Magistrate to be dealt with in accordance with the-majority 
.judgment as delivered by Ritchie. J. 

The other two cases mentioned aforesaid. namely, 
Her majesty the Queen V} Jack Cewe Ltd.. and Regina v. Power 

‘
. 

Tank Lines Limited, are both readily distinguishable from the 
instant case on the facts. The charge in the former case was 

dismissed because. in the opinion of the Court. the particular 
circumstances in the case amounted to an Act of God. In my 
opinion no such circumstances existed in the case at bar. In 

the latter case the accused corporation was charged with two 
counts under The Environmental Protection Act of Ontario. and 
one count under The Ontario Hater Resources Act. ‘The circum- 
stances and the resultant charges arose out of.a“motor-vehicle 
accident in which no legal liability rested on the driver 
of'a truck (the property of the defendant company) which was 
carrying 3000 gallons'of bunker oil at the time. The learned 
Erovincial Court Judge in that case held that,.under the 

aforementioned Ontario Statutes, the Crown had no onus requiring 
it to prove mens rea, but queried as to whether or not thts was . 

sufficient to justify holding me defendant company to be an 
insurer of oil when transporting it on a highway. The court 

ultimately registered convictions against the defendant expressing 
the belief that a person or company which causes oil to be carried 
upon the highway must accept a certain foreseeable risk of 
accident no matter by whom causedt 

..--L 

-10- 

On the issuegbn the instant case as to whether or 

not the offences in question are of strict liability requlrln9 

no mans rea. I respectfully subscribe to and adopt the 

_reasoning of Ritchie. J.._in Regina v. Pierce Fisheries ltd. 

5(supra)and rule that offences of violating s.33(2).of th9"FT5he"95 

~Act are oftences of strict liability of which mens rea is-not 
' 

an essential ig9rediefit- 

It is noted that similar decisions have been handed. 

down in several recent British Columbia environmental cases 

including Regina v. Churchill copper Corp. Ltd. (L972) 5 CsC.C- 

zna 319: and Regina v. Jordan River Mines Ltd, (1974) 4 "l“-R- 

3-37.
‘ 

it follows that. in my opinion, the aforementioned 

three decisions~relied upon by learned counsel for the 

defendant company in the case at bar do not assist‘him in 

this case, 

The real issue remaining is: Has the offence been 

proven?; and in that regard I will now deal with ss;8 of 

"5? 33 of the Fisheries Act which reads: 
N tion for an offence under 
th?z sgctiggozficgcction 33.4 it is sufficient 
proof of the offence to establish thathit was 
committed by an employee or agent 0 e 

ant accused whether or not the employeedo; agtie is identified or has been proseculg 0? kl‘ offence; unless the accused establishes tia 
the offence was committed without hisdknom-due 
ledge or consent and that he exercise a 
diligence.to prevent its commission. 

The-underlining is my °““*

~
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Mr. Bourne. in his assiduous and persuasive argument on 
behalf of the accused submitted (i) that. in effect. the 

alleged offence should be confined to the accusedis oil 

storage tank referred to in Exhibit (1); (ii) that the accused 
did not consent to the commission of the offence: (iii) that 

the accused used all due.di1igence on the days in question 
to prevent its commission; (iv) that the days in question, 
according to the Information were June 13 to 16 inclusive, 
June 25 to 27 inclusive. and July 3- 5 inclusive, all in the 

year 1974; (v) that after June 10. 1974. the accused did not 
permit oil to be.in the-said storage tank (same having been 

shut off and drained on June 10, 1974); (V1) that on Monday,‘ 

June 10, 1974. oil was first noticed in the Flat River by an 

employee of the accused and reported forthwith to the 

authorities; and (vii) that the accused did not permit oil 

to be in the ground but, on the contrary, took all possible 

steps to remove it from the ground and to prevent it from 

entering into the Flat River, 

It should be noted that the said oil storage-tankv 
fed oil to the steam‘boiler on the mining site. the Mine 
Manager‘s house and the recreation hall by means of a 

pipe or pipes leading from the tank to various places on the 

mining site. The pipes in question (or at least some of them) 

including the one hereinafter particularly referred to. were 

contained in what appears to be a long ”flume-like" box. ‘ 

(see Ex. 2 - photos 8. V'& M) — hereinafter referred to as 

-12- 
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// 
the said “pipe box”. This_pipe box. hitherto completely 

closed and insulated. was on Friday. July 5. 1974. opened up 

.and inspected” revealing that a fuel pipe contained in the 

said pipe box was found to-have been leaking, Ihis leaking 

pipe was found to be the source of the oil which had been 

leaking into the Flat River. Said pipe was part of the fuel 

distribution system which-supplied heating oil from the. 

aforementioned oil storage tank to the several buildings on 

the mining site (see Ex. 2 - photo H). Von June 11th oil 

was still visible in the Flat River adjoining the accusedfs 

mining site. On June 13th oil was observed entering the 

Flat River immediately adjacent to the mining property. On_ 

June 25th and 26th oil slicks~ mre observed on the river_ad- 

jacent to the mining property and accumulations of "flock" 

material along the river banks. On July 3rd "flock" was 

seen to be accumulating in places along Ne banks of the Flat 

River. 

According to the crown witness. Hr. Hishart Robson. 

Senior Technologist with Environment Canada. "flock" is a 

name which his Department has given to a material which forms 

when diesel oil or fuel mixes with water (see Ex. 1 — photo C). 

while Mr. Bourne’s argument_ts indeed ingenious. 

I am unable to agree with his submission that the Court should 

dnly take into consideration events which occurred subsequent 

to June 10, 1974. in dealing with the charges in question. To 

agree with defence counsel's submission the Court would have
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to disregard a very important part of ssr 8-of s;33of the = 
l

‘ 

Fisheries Act. namely, the last edeven words of the sub-section 

_whlch are. "and that he exercised all due diligence to prevent 

its commission". 

'lhe underlining is my own. 

In my opinion it is implicit in the reading of these 

words that. in dealing with the question of innocence or
I 

_guilt in a case such as this, the court has to be concerned in
_ 

what was done if anything before June 10, 1974. to prevent the- I 

commission of the alleged offences. Such is the plain and 
h‘ 

ordinary meaning of the words in question and the very essence 

, 
» 

' of the case. 

I have not the srightest difficulty.on the facts 

in finding.that the accused in the instant case did not
’ 

exercise all due diligence to prevent the cbmmission of the 

offences alleged in the Information. It follows that I find 

the accused guilty on all three counts. 

‘ ' 1$§}zg;;;£g;::l 
(L. S. ECKARDT) ‘ 

Yellowknife» N,HsT. Deputy Magistrate . 

‘ -' 

June 27. 19pW5 Northwest Territories

~ ~



BRITISH COLUMBIA COUNTY COURT 

Catliff C.C.J. 

Imperial Oil Limited and British Columbia Hydro & Power Authority 
v. Ihe Queen 

Environmental law ~- Water pollution -- Oil spill -- Deposit of deleterious 

The 

substance in water frequented by fish -- Exercise of all due diligence 
by first accused -- Second accused not guilty as party to the offence -- 
Appeal allowed -- Fisheries Act, R.S.C. 1970, c. F-14, ss. 33(2), 33(8), 
33(11); Interpretation Act, R.S.C. 1970, c. Ia23, s. 27; Criminal Code, 
s. 21. 

two accused were convicted in Provincial Court on a charge of depositing 
a deleterious substance in water frequented by fish after an employee 
of Imperial Oil Limited (IOL) delivered fuel oil by mistake to an 
abandoned storage tank on the premises of B.C. Hydro & Power Authority 
(Hydro). The oil escaped from_the tank, passed through the municipal 
sewage system, and entered Vancouver Harbour, On appeal by way of 
trial de novo, 

Held, the appeal was allowed and both accused were acquitted. ‘While the 
substance deposited was deleterious and the offence was one of strict 
liability, IOL brought itself within the defence provided by s. 33(8) 
of the Fisheries Act by establishing that the offence was comitted 
without its knowledge or consent and that it exercised all due diligence 
to prevent it. In specific, IOL had given proper instructions to 
its employee, and had also done everything reasonable to prevent such 
incidents after a similar accident occured on Hydro's premises on 
a previous occasion. 

_Even though Hydro's employees had assisted IOL's in the act that constituted 

The 

A.D. 

the offence, it too was acquitted. Hydro could only have been found 
guilty as a party, but since the assistance of its employees was merely 
incidental to the matter and in no sense for the purpose of furthering 
the offence, Hydro was not guilty. 

Queen v. Pierce Fisheries Ltd., [1971] 5 S.C.R.; R. v. Churchill Copper 
Corporation Ltd., [1971] 4 W.W.R. 481; [1971] 5 C.C.C. (2d) 319; affd 
[1971] 5 c.c.c. (2d) 324; affd [1972] 8 c.c.c. (2d) 36 (B.C.C.A.); 
R. v. 'McTaggart, [1972] 3 W.W.R. 30; [1972] 6 c.c.c. (2d) 258; R. v. 
Jordan River Mines Ltd.,[1974] 4 W.W.R. 337; R. v. Kirby, unreported, 
B.C. Prov. Ct., May 8, 1972; R. v. Standard Oil of B.C. Ltd., unreported 
November 18, 1974; R. U. F.W..Woolworth Co. Ltd. (1974), 3 0.R. (2d) 
629; refd to.

J 

Louie, for the Crown, respondent. 
Heber Suiker, for the accused Imperial Oil Limited, appellant.. 
R.L. Louie, for the accused British Columbia Hydro & Power Authority, appellant. 
November 20, 1975. 
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HOLDEN VANCOUVER 

mm m.n:s'n' me QUEEN 
AGAINST OF 

flklTlSH COLUMBIA HYDRO

) 
)

3 
IHPERIAL Olh LIMITED and ) HIS HONOUR JUDGE CATLIFF 
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Cuunnel for linperial Oil 
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ueber Suiker. Esq. 

counsel {or hritish Columbia R.L. Louie, Esq. 
Hydro & Power Authority: 

mnumel for the crown: A.D. Louie, Esq. 

1,1"; 12, 15. 15, 17, 1a 
September,l97S. 

Dates of Hearing: 

This is an appeal by way of trial de novo from 

a conviction of-the Defendants on 2 December 1974 by His 

,HoLour Judge J.J. Anderson on a charge that the Defendants 

did unlawfully deposit a deleterious substance, oil, in a 

place under conditions where such oil entered water 

frequented by fish'contrary to Section 33(2) of the 

Fisheries Act. 

The charge arose out of an incident on 5 November 

1973 when a large quantity of bunker fuel was delivered to 

the Larwell Bus Depot on Beatty Street in Vancouver. In 

circumstances which I shall relate the fuel was pumped in 

errcr through a fill pipc into a small abandoned under- 

ground tank from whence it spilled out through a:dip pipe 

on to a furnace-room-floor. The oil then spread across 

the floor and into drainage-sumps from whcrc.it found its
I 

way into the storm sewer on hearty Street and was carried
Q 

nlnnn [hr Suwvfi until it reached the outfall in Vancouver
i 

1‘. 1|"-I"-ll‘. 

~ ~ 

E z-*«'n.-‘m. ; 
-' '

~

O The fuel wns~dulivcred by an employee of the 

Defendant Imperial Gil Limited ("Imperial Oil") to the 

bus depot which are premises occupied by the Defendant 

British Columbia hydro 5 Power Authority ("fl.C. hydro") 

under-a lease and operated by a subsidiary company. There 

nre two underground fuel storage tanks at the bun depot. 

The first has n cnp1city of about five hundred gallons and 

has not been in use for many years. The second, which is 

in every-day use, 1ms a capacity of two thousand gnllnnsu 

Both tanks are fillcd=by means of pbpes which exit at 

ground level about two feet from the north wall of the bus 

garage. The fill pipe of the abandoned tank is two nnd‘a 

half inches in diameter and projects some few inches out of 

the ground. The fill pipe for the tank in use is about fen: 

inches in diameter and exits at ground level about six inches 

‘from the other_£ill pipe. On 5 November 1973 the fill pipe 

to the abandoned tank had been fitted with a bung cap and 

spot welded. The fill pipe in use was capped with a 

circular brass plate containing a depressed slot in its top 
' aurface by means of which the cap could be screwed loose. 

The words 'hutomntic" uere engraved inva semi-circle around 

the perimeter of the brass cap. The brass cap was set 

slightly below the black-topped surface of the area. 

At about 9rh5 p.m. on 5 Noveumcr 1973 the delivery 

man, a Mr. Donoghuc arrived by truck at the bus depot to 

make a delivery of some two thousand gallons of bunker fuel 

known as Fuo1_46. Donoghue had been working for Imperial 

Oil for only a short tinw and was waking his first delivery 

to these premises. He saw a sign on a wall which-said "k6 

Fuel". he saw the old fill pipe projecting from the-block 

top, but as it looked "peculiar" he was not sure it was the
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right one and he roamed around. He said he could not see
V 

any other fill cap. He went back to his truck and looked’ 

at his delivery card. 

Each delivery man is supplied by Imperial Oil 

with a card in respect of each of the premises he visits. 

The card contains a variety of information including a 

space for special delivery instrhctions. Donoghuefs 

delivery card (Exhibit 07) contained the following special 

delivery instructions: 

"Inter-Bus route )( Del. near gauge 
East of wash rack door 43 ft. 
the far [Ill cap 0 Brass one - 

CONTACT DEPOT FMSTER 
BEFORE DEL." 

In nddit ion to these special delivery instructions, 

Exhibit #7 contained a rough sketch of the garage building 

including the location of the wash rack and the apparent 

location of the brass cap which is marked on the sketch by 

a circle with a line in the middle of it and the words 

‘bil fill". 

After looking at his card, which Donoghue 

remembered showed a "brass one", he went outside to look 

again. but could still see only the old fill pipe with its 
’ bung cap. He said he was still not convinced and so 

returned to his truck to call the dispatcher at the 

Imperial Oil office. At the time the dispatcher received 

the call there was sitting not too far away from him his 

supervisor, Ir. cleaver, who heard Donoghueds call over a 

speaker. Donoghuc told his dispatcher that he was not sure 

th1t the [ill pipe he had located was the right one and
I 

pointed out that it had a sunll cap. In his evidence, 

. 4’. ' ‘NII’ 
Mr. cleaver said that he advised the dispatcher to toll 
aonoghue to check his delivery card and find someone at 
the depot who knew where the right-cnp vast Hr. cleaver also 
said he told the dispatcher to tell Donoghue that the-fill 
cap might be in the neighbourhood of the garbage cans. 

Donoghue had apparently looked under the garbage 
icontainors, but had found nothing there. He said that there 
were-nlnn nnum titan three nr fhur {vet from thv old fill 

cap and he removed these tires but found nothing underneath. 

Donoghuc than made enquiries from a boy who was 
nearby washing buses. The boy referred him to a nhchanic 
in the garage. The mechanic came out of the garage and 
pointing in the general vicinity of the old fill pipe told 
Donoghue "this is where we've been filling for years". 

Apparently th1s—convinced Donoghue that the fill pipe he could 
see was the right one so he returned to his truck to get- 
wrcnches to take the bung top off; with these tools he tried 
to remove the bung cap but could not do so. He then asked 
the boy washing buses if he could give him some tools. The 

boy referred Donoghue to a Mr. Hargreaves who was a mechanic 
and leading hand in the garage and, in fact, the senior 
employee on duty in the garage.that evening. (It is not 

clear from the evidence whether Hargreaves was the mechanic 
Donoghue first spoke to. Hargreaves denies it.) Hargreaves 
gave Donoghue a special tool designed to remove bung caps, 
but Donoghue was again unsuccessful and returned to 
Hargreaves and told him he could not get it off. Hargreaves 
got a hammer and chisel and came outside with Donoghue and 
tried to take the hung cap off with these-tools. Hargreaves 

was unsuccessful and returned to the garage. Donughuo took
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up the hauwmr and chisel or used his own hammer and 

chisel - the evidence is not clear - and was able to 

collapse the cap and extract it. Vhaving.opcnod the old 

fill pipe Donoghue waa~then able with the help of'an 

adapter to connect up to his truck and proceeded to 

"deliver 2000 gallons of oil at a rate of between 80 and 

mo gallons :1 minute into the old rm pipe. After he had 

finished and was ready to disconnect the boy came out and 

said he could smell oil in the basement. Donoghue went 

down to the basement and saw that the floor was covered 

with oil. ‘He returned to his truck and called his 

dispatcher who advised him to take precautions against 

fire. Donoghuc then returned to the basement and opened 

the door into the boiler room. He saw oil guzzling up from 

a hole in the boiler room floor and flowing towards and down 

a drain near the wall. At this time-the furnace in the 

boiler room was alight and Donoghue did what he could to 

prevent the oil on the floor from getting into the furnace; 

Sometime later Donoghue returned to the area of the fill 

pipe and was shown the brass cap by a n.c. Hydro employee 

Mr. Peterson. Donoghue said he had looked in the same 

area a half dozen to a dozen times but had not seen it. 

It was clearly visible when Mr. Peterson showed him it and 

he could only suggest that the fact that it was slightly 

recessed must have obscured it or that it had been covered 

up by something. 

It is to be remembered that the brass cap was 

only-some six inches away from the old fill pipe-and in my 

view must indeed have been covered up in some way before 

Danophuo made his delivery. It is almost inconceivable to

~ 

me that Bononhuo and flargreaves yhilc-working on Sh? 

bung cap some six inches «way would not have seen the 

bran» cap unless it had been covered up. There was some 

inconclusive evidence about debris in the area and 

evidence that the garage roof had recently been repabrcd 

and that old bits of asphalt and tar were lying nround{ 

This evidence does not satisfy me as to how the brass cap 

was covered up, but, as I say. I am satisfied that it must 

have been camouflaged in some uanner because otherwise 

Donoghue and Hargreaves would surely have noticed it. 

The evidence showed that a pipe to enable a dip- 

stick to measure the oil in the old tank (called at trial 

a dip pipe) ran from.thc tank and emerged at‘£loor level in 

the ‘basement furnace ruoui. 

It is to be interred from the evidence that the 

bunker fuel delivered by Donoghue after filling-the abandsned 

tank was then forced up this dip pipe and bursting through 

the cap at the top of the pipe overflowed on to the boiler 

room floor. The evidence suggests that there may already 

have been a substantial quantity of fuel in the abandoned 

tank. 

. : 
There had been an incident in April 1973 con- 

cerning the abandoned tank when another Imperial oil 

delivery man had also connected up to the wrong-fill pipe 

and.had started pumping fuel into the old tank. On this 

occasion the fuel in excess of the old tank's capacity 

had not been able to escape via the dip pipe because the 

hung in it had held. As a result the delivery nun had 

noticed a reversal of pressure at the [ill pipc entrance

~ ~
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nnd had lnmmdintcly stopped delivering. There was no 

evidence as-to how this earlier mistake had coum about. 

There was evidence that the mistake had not been dis- 

covered until a day or so later when the furnace ran out 
I 

of oil and it was then deduced that delivery had been 

rude to the wrong tank. A discussion had followed between 

representatives of n.c. ludro and Imperial Oil with the 

latter suggesting that steps be taken by hydro to see that 

the possibility of a fuel delivery to the wrong tank could 

not happen again. A 33C. Hydro official had then instructed 

an employee to spot weld the bong cap on to the old fill 

pipe. This had-been done but the fill pipe was otherwise 

left as it had heen. No stops had apparently been taken 

to remove the oil which had been_pumped into the abandoned 

tank in April and it was therefore presumably still there 

on 5 November 1973. 

If the dip pipe bung had held when the old-tank 

became filled Donoghue might well have been made aware 
' that sooething was wrong as had happened on the previous 

occasion. Instead the bung apparently gave way. The 

evidence of the Imperial Oil employee, Mr. Arcana, who was 

in thefurnacc room shortly after the first incident in 

April, was tlmt the bung he had found being-used to plug 

the dip pipe in.the furnace room floor was a poorly fitting 

rough wooden plug with a rag around it. After Arcane had 

dipped the tank he had replaced the plug by screwing it 

Einger tight and then stamping on it with his foot. 

Having emerged from the dip pipe and on to the 

filnor of the furnace room; the fuel oil spread across the 

room and into a sump and also under the furnace room door 

r O. 
and into another sump nearby. Once in the bus depot 

drains the oil procccded'into the regular sewer on 

Bcatty street. This sewer takes the utorm and sanitary 

flow from a large area of downtown Vancouver. It starts 

at Bcatty street and leads north to its outfall under- 

neath the Ocean wharvcs Dock in Vancouver Harbour. 

When noticed by the Harbours Board Police-., the. 

oil emerging from the outfall had spread some two hundred 

zfeet out from the Ocean wharves pier and along its length 

for some five hundred feet. This oil slick when seen was 

rspreading slowly. A sample wasdtaken of the oil which 

proved to be hunkor Fuel 06. 

On the basis of these facts the-Defendants were 

charged with an offence under-Section 33(2) of the Fisheries 

Act, R.S.C. 1?52, c. 119, as-amended ("the Act") which 

provides as follows; 

"(2) ...no person shall deposit or permit the 
deposit of a deleterious substance of any 
type in water frequented by fish or in any 
place under any conditions where-such 
deleterious substance or any other dele- 
terious substancc that results from the 
deposit of such deleterious substance may 
enter any such.watcr." ' 

"on behalf of Imperial 011 1: was submitted that: 

(1) The Crown had not proved the deposit of a deleterious 

aaflamy 
(2) The offence was not one of-strict liability and required 

proof of mens rcay
I 

(3) Imperial Oil had established thedcfcncc of due diligence 

under Section 33(8) of the Act. 

On behalf of u.C.tHydro it was submitted (in addition to 

(1) and (2) nhnvc),that:
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(4) The Crown had not proved a "deposit" of oil; 

(5) 0.0. Hydro could only be guilty if at All as A "par:y"’ 

offender under section 21 of the criminal code but the 

conviction of a party offender to on offence of strict 

liability nevertheless required proof of mono ton of 

which there was none; 

(6) B.d. Hydro is immune from prosecution no nn.atent of 

the Ctewni 

(7) B.C. Hydro had established the defence of due diligence 

under Section 33(8) of the Act. 

‘I shall deal with these-submissions in turn. 

(1) Has the Crown proved the deposit of a deleterious 

substance? 

Section 33(1l) of the Act defines "deleterioufi 

substance" (inter alia) 353 

"(a).nny substance that, if added to any water. 
would degrade or alter or form part of a 
process of degradation or alteration of 
the quality of that water so that itls

l rendered deleterious to fish or to the use " by can of fish that frequent that water, ... 

The Crown satisfied me by evidence of laboratory 

experiments that Fuel 46 if odded to Water degrades that 

water so that it is rendered deleterious to fish dxat 

frequent that water. It was submitted that the water 

Ireicrrcd to in Section 33(ll) is water frequented by fish 

and that the water used by the Crown in its laboratory 

experiments with fish was not Water fV°fi“9“3°d bY f15h» 

The Crown's evidence. however, was-that the water uacd in 

;h¢ gxpcrimcnts was taken from nurrnrd Inlet at a point 

offshore from west Vancouver, sixty feet below lowest 

tide and three hundred feet from the shore. It was

~ 

conceded during the ttinl that nurrard Inlet is a body 
of water frequented by fish. the water used in the 

_ 

Crown's laboratory experiments designed to test the 
affect of Fuel 46 was therefore wnter froqucnihd by 
lfioh. 

Ht. Suiher also nuhmfttvd that on there wan no 
evidence, or no sufficient evidence, that the oil soon on 
the hate: by the harbours Board Police on 6 November 1973 
nt Columbia wharf hnd dcnradcd the water in nurrnrd Inlet 
I should find that the Crown had not proved a deposit of a 

deleterious substance. he points out for example that-no 
evidence was adduced by the Crown to show the effect on the 
bunker fuel of its journey through the sewer from hearty 
street to the harbour at the end of which it might have 
become innocuous to fish. The point as-I understand it 
‘is that the words "that water" in Section 33(11) have 
reference only to the water allcgcd to be degraded at the 
actual site of the spill. I do not consider that the words 
"that water" are to be so construed.A ln my View they 
refer to the words "any water" earlier in the subsection. 
The words 'hny water" would include the water at the site 

"of a-spill, but are clearly hot limited to it. The only 
qualification to be attached to the words "any water" 
is that such water must be proved to be frequented by 
fish. As Ixsay, the water used by the Crown's expert in 
his experiments was water taken from Burrnrd Inlet 

which is water admittedly frequented by fish. 

(2) whether nn offence under Section 33(2) of the 
Fisheries Act is one of strict linhilfrv. 

Mr. Suikcr submitted that the common law pro»

~
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sumption that mans rea was an essential ingredient in the 

proof of a criminal-offence was not displaced in this case. 

he submitted that in Section 33(2) a new crime was added 

to our criminal law casting a stigma.upon anyone convicted 

of it and that therefore proof of mens rca was essential. 

1 was referred to The Queen v. Pierce Fisheries Limited 

(l§7l) S.C.R. 5 where the supreme Court of Canada dealt with 

the necessity of proof of mans rea in an offence of being in 

possession of lobsters of a length less than that specified 

in the schedule contrary to Section 3(l)(b) of the Lobster 

Fishery Regulations made puranant to Section 3d of the 

Fisheries Act. At pages 13 and 14 Mr. Justice Ritchie 

observes: 

'%encrally speaking, there is a presumption at 
common law that mens tea is an essential ingredi- 
ent of all cases that are criminal in the true 
sense, but a consideration of a considerable 
body of case law onthe subject satisfies me.that 
there is‘a wide category of offences created by 
statutes enacted for the regulation of indivi- 
dual conduct in the interests of health, con~ 
venience, safety and the general welfare of the 
public which are not subject to any such pre- 
sumption. Nhether the presumption arises in the 
latter type of cases is dependent upon the words 
of the statute creating the offence and the 
subjectematter with which it deals.- 

The case most fredncntly cited as illustrating the 
limits of the presumption that mens red is an 

"essential ingredient in all offences and the ex- 
captions to it, is Shcrras V. De Rutzcn((l895) 1 
Q.h. 918), where wright J} snid, at p. 921: 

There is a presumption that mens tea. an 
evil intention, or a knowledge of the wrong- 
Eulness of the act. is an essential ingredient 
in every offence; but that presumption is 
liable to be displaced either by the words 
of the statute creating the offence or by 
the subject-nutter with which it deals, and 
_both must be considered... 

The learned judge then went on to say: 

...the principal classes of exceptions-miy pmmnmaheromwmltnthww. Omvisa ohms 

the requirement of mens rea. 

_1,_ . 

'- 

of acts which, in the language of Lush J. 
in Davies v. Harvey, L;R. 9 Qrfl. 433, are 
not criminal in any real sense, but are 
acts which in the public interest are pro- 
hibited under a penalty." 

At'pagc 17 Mr. Justice Ritchie concludes: 

“In view of the above, it will be-seen that 1 am 
of opinion that the offence created by 5. 3(l)(b) 
of the Regulations falls within the first class 
of exceptions referred to by wright J. in Shcrras 
v. De Rutzcn, supra, and that it should be con- 
strued in accordance with the language in which 
it was enacted, free from any presumption as to 
the requirenmnt ui menu run. 

In<:onsidcring'thc language of Regulation 3(l)(b) 
it is nigniiiennt, though not conclusive, tint 
it contains no such words an "hnnuinnly", 
"wil I'\:l1y", "'wi‘th ‘.nt(.-nlz" or "wit_!‘.ont lawful 
excuse", whereas such words occur in a number of 
sections of the Fisheries Act irse1f'which create 
offences for which mens rea is nade an essential 
ingredient." 

In my view Section 33(2) of the Act should for the 

5ame.reasons be construed free from_any presumption as to 

absolute prohibition and free of the words referred to by 

Ritchie, J. which occur in other sections of the Act. 

offence charged falls in my View within the class of acts 

'Mhich are'not criminal in any real sense. but are acts 

which in the public interest are prohibited under a penalty". 

I am fortified in my view by the following 

decisions_in all of which it has been held that the offence 

under Section 33(2) of the Act is one of strict liability. 

R. v. Churchill Copper Corporation Ltd. (1971) 4'U.w.R- 4313 

5 C.C.C. (2d) 319; affirmed S C.C.C. (2d) 324 n; affirmed 

8 o.c.c. (2a) 36 s..c.c-.A.; R. ‘v. Melfagr-art (L972) 3 N.h'.R. 

30; 6 C.C,C. (2d)'25fl (B.C.); R. v. Jord1n River Mines ltd. 

(1975) A H.U.R. 337 and R..v. Tnrhv and Rm v. Standard Oil; 

-Section 33(2) is in form an 

The
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(:) gr “.6 ‘Ltd. unreported doeiniono dated respectively 

8 May I97? and 18 November 1974 of Provincial court Judge 

J.F.T. Johnson (the-former being confirmed on appeal 

under Filo 1072/72). 

(3) flan Imperial oil entnhlinhgd a defence of due diligenccl 

section 33(8) of the Act provides: 

“In a prosecution for an offence under this 
section ... it is sufficient proof of the 
offence to establish that it was.cmwnitted 
by an employee or agent of the accused whether 
or not the employee or agent is identified’ 
or has been prosecuted for the offence, unless 
the accused e5tablish0s'Chat the offence was 
co uitted without his knowledge or consent and 
that he exercised all due diligence to prevent 
its commission."

~ 

It was not disputed at trial that if an offence 

‘was committed under Section 33(2) it was committed by 

Donoghue, an employee of Imperial Oil, without the know- 

ledge or consent of Imperial Oil. VThc real issue was 

whether Imperial Oil had established that it had exercised 

all due diligence to prevent its commission. 

Crown Counsel submitted that Imperial Oil was 

remiss in_three respects. 

‘It was first suggested that Imperial Oil should 

have done something more after the first incident in April 

1973 than ask D.C. Hydro to do somcthing.about the abandoned 

fill pipe. Mr. cleaver of Imperial Oil said that after the 

first incident he asked Mr. Peterson to do something about 

the pipe and Mr. Peterson said he would. Mr. Cleaver also 

said that a week later after another delivery of oil the 

driver had reported to him that the fill pipe was welded 

ghuc, Crown Counsel suggests that Cleaver should have

~ 

. . 
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inuiatud an bomothing more being done, but there was no 

evidence that even if Cleaver had ouggeutcd that holding 

the bung cap to the old pipe was insufficient u.c. Hydro 

would have taken any further ntepn in tho nutter. B.C. 

Hydro-were of course in control of thc'r.premines and in 

my view Mr. cleaver did all that was required after the
\ 

first incident by discussing the problem with Peterson and 

satinfying hiumelf that the problem had been taken care-of 

in tho way it had. 

It was next submitted-that the delivery card 

should have nude it clear that there were two pipes: In my 

View the delivery card did make this clear by making 

reference to "the far fill cap" and describing it as a 

brass one with a diagram of its surface appearance. 

Finn}ly it was suggested Mr. Cleaver did-not 

exercise due diligence when he failed to tell Donoghue 

when Donoghue telephoned the dispatcher‘thatithere were two 

delivery pipes. Mr. Cleaver, as I have said, did tell 

Donoghue that*he should look at his delivery card and find 

someone at tlm depot who knew where the right fill cap was. 

It is true of course that Cleaver was aware of 

the delivery to the wrong tank some six months-before and 

might have told Donoghue specifically that there were two 

pipes. ‘However, he was aware that the-old fill pipe had 

been welded shut and could quite properly have assumed in 

my view that the problem Donoghue was having-in locating 

the brass cap would be solved once he referred again to 

his.card and consulted someone at the garage. This of 

course is what he advised Donoghue to do. There was no 

evidence that Cleaver had the slightest suspicion hnnvghuc

~

~
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(:) nld htcak open the old fill pipe or that an employee of 

—zL— 

n.c. Hydro would at-1p.h-1... do it. u...‘ do I think 1.: 

reasonable to suppose that Cleaver should have foreseen 

the possibility of Donoghuu breaking open the oil fill pipe 

cap particularly as_hc had been told it had been welded on. 

I am satisfied that Imperial Oil made every 

reasonable effort once the accident had been discovered to 

clean up the oil, to alert the authorities and to do what 

was necessary to minimise possible damage. In my View 

Imperial Oil has established that the offence was committed‘ 

without its knowledge or consent and that it exercised all 

due diligence to prevent its commission. Having established 

the-statutory dcfence under Section 33(8) of the Act 

Imperial Oil is entitled to be acquitted. 

(4) Has the Crown proved a "deposit" of oil by B.C. Hvdro? 

In my view, E.C. hydro can only be convicted, if 

at all, as a "party" to the offence charged. To convict 

'B.C. Hydro as a principal offender would require proof that 

B.C. Hydro did itself "deposit" the offending oil. The
I 

chain of events which resulted in the oil emerging into the 

waters of Vancouver Harbour started with the delivery of 

oil into the wrong fill pipe. In my view this was the 

"deposit" referred to in the charge and this deposit was 

made by lmperial Oil. I do not regard the emergence of the 

oil from the dip pipe on to the furnaccrroom floor and its 

flow across the floor into the sumps and thence into the 

sewer system as a "deposit" by B.C. Hydro. "Deposit" is 

defined in the Shorter 0xford'English Dictionary to mean 

(inter alla) "to.lay, pot, or set down“. I do not consider 

these definitions appropriate to describe the participation 

“ ‘ 
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of 3.0. Ilydro in this incident. It in to be borne i‘nv'minvJ D 
that B.C. Hydro were-not charged with "permitting" a deposit 
»in which case different considerations would have applied. 

(5) Does a conviction of a "party" offender to an offence 
of strict-liability require proof of mono red?

A 

Section 21(1) of the Criminal Code which is mdde 

applicable to this offence under Section 27 of the interpretation 

Act, R5S.C. 1970, e. 1-23, provided that: 

"(1) Every one is a party to an offence who 
(n) actually commits it, 
(b) does or omits to do anything for the 

PUrP:50i0f aiding any person to comm t« t- or 
(c) nbets anytpcrson in committing it." 

In my view the evidence that Mr. Hargreaves 

assisted Donoghue in removing the welded bung cap.and the 

evidence with regard to the inadequate dip pipe cap is 

evidence from which I could conclude that B.C, Hydro isla 

party to this offence under Section 2l(l)(b) if I were to 

apply the same princip1e'of strict liability to a party 
offender and l.have concluded I should apply to the offence 
itself. 

Counsel for B.C. Hydro submits. however, that the 

Crown must prove mens tea as an essential ingredient and has 

referred me-to the case of R. v. r.w. Woolworth Co. Ltd. 

(1974) 3 0.R. (2d) 629. The facts in brief of this case 

are that the accused's store manager (Fawcett) rented a 

counter and floor space to a salesman (Henley) so that he 

could demonstrate and sell pens during store hours. Hcaley 

employed a man called McPhce to do the actual dcnwnstrating 

and selling. McPhee made false representations to the 

public about the price of the pens contrary to the Combinvs 

Investigation Act. Nealcy was the author of the rupyugonrngggng
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Hmcmtiudnoenmmuldww flmuummrofthodmmnmmwimm 
and gave no prior consideration or approval to the felon 
representations. 

The Ontario court of Appeal held that there was 
evidence to support a conviction of Henley and NePhee: the 

question was had the crown properly connected the accused 
r.w. Woolworth co. Ltd. ("Woolworth") with the false 
representations. After deciding that wooluorth could not 
he vicariously liable for the.aets of Henley and Mcrhee the 
Court considered whether wooluorth was guilty as a party 
under Section 2l of the Criminal Code because it had done or 
omitted to do something for the purpose of aiding Henley and 
Mchhce commit the substantive offence. At page 637 Kelly, 
J.A. said: 

‘Rs has hecn_stated by Lord Reid in Sweet v. 
Parsley; (1970) A.C. 132, there is a presumption 
that mens tea is an essential element of every offence unless some reason can he found for 
holding that it is not necessarily so; when 
Parliament has chosen to create an offence of 
absolute liability the Courts must carry out its 
will but only to the extent that Parliament's 
intention to displace the presumption is clearly 
stated. In enacting s. 33 Parliament had the 
option of including in the Act provisions-ex- 
tending culpability for the infraction of the 
section to those other-than the actual per- 
petrators in which even the Courts would have 
been called upon to interpret the scope of the 
words used by Parliament to convey its intention. 
however, instead of so doing Parliament has 
chosen to rely upon the extension by s. 21 
imported into any offence created by statute." 

After quoting Sec. 21 of‘the Criminal Code Kelly, 
J.A. continues on page 638: 

"There are two principal reasons for holding that Noulworth was not a party to theoffenee charged: 
1. Even with respect to offences of strict 

liability the alleged alder must know that 
he is aiding. Although it is not necessary

~ 
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conduct he in aiding constitutes an offence 
it is necessary that the accused be proven 
at least to have known the circumstances 
necessary to constitute the offence he is 
accused of aiding.” 

At page-639 Kelly, JlA. concludes: 
"... I am of the view that; it not having been 
shown that Woolworth had knowledge of the facts 
which constituted the offence, it could uot.hc 
convicted as on alder by the application of s. 21. 
I use knowledge in this.connection as nctual 
knowlcdgc'ao defined by Devlin, J., (in Roper v. 
Taylor's Central Garages (Exeter), Ltd., (l95l) 
2 Tihuk. 284) that is, nctual knowledge or

V deliberate ignorance which is the eqn{va1nnt,of Mmmlhmmkmw. 
2. There is another reason why I am of the opinion 

that the convictions cannot stand. Section 21 
requires that an alleged party must do_or omit 
to do sonmthing for the purpose of aiding the 
principal to commit the offence. That purpose 
must be the purpose of the one sought to he 
‘made a party to the offence (Sweet v. Parsley 
(1970) A.C. 132) but if what is done inci- 
dentally and innocently assists in the co: ission 
of an offence that is not enough to involve the 
alleged party whose purpose was~not that of 
furthering the perpetration of the offence.“ 

’The present offence alleges a deposit of fuel oil 
in a place under conditions where such oil entered water 
frequented by fish. The essential facts which_constitute 
that offence are in my view (a) the deposit of oil in the 

abandoned tank; (b) its escape through the dip pipe on to 
the furnace room floor; and (c) its further escape through 
drains into the sewer and thence to Vancouver Harbour. There 
is no evidence that B.C. Hydro had knowledge of these facts 

in the sense referred to by Kelly, J.A. It is true that 

Hargreaves assisted Donoghue to gain entry to a fill pipe, 
but there is no evidence that Hargreaves'kncu this fill pipe ’

- 

led to the snail abandoned tank. Furthermore. it seems 
clear to me that whatever aid employees at B.C; Hydro gave to 
Dnnoghun in committing the offence such aid was given 

. g~ ~
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incidentally and innocently and in no sense for the 
purposezof aiding him to commit it. 

Forthe foregoing reasons I conclude that 8.6‘. 

Hydro cannot be considered a party to this offence and 
must, therefore, be acquitted of it. Accordingly I need 
not deal with the further submissions made by Cbunsel for 
13.0. Hydro. 

In the result» I allow the appeals of the 
Defendants and find each of them to be not guilty of the 
offence with which they are charged. 

,- M. I My-m.vz1r” 
Michael I. Catliff, 

- C.C;J. 

VANCOUVER , BRITISH COLUMBIA , 

20 November 1975‘.
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SUPREME COURT . (Yellowknife 1354-C) 

Morrow J. 5th March 1976 
Canada '.l‘ungst‘en Mining Corporation Limited v. The Queen 
17"-fisheries — Pollution — Fuel pipe from storage tank leaking oil into 

river a Mans rea not essential — No method of testing pipe - 
"No due diligence to prevent leak -- The Fisheries Act, 13.8.0. 
1970 c. F-14, s. 33(2), (8), as_ re-enacted by 13.3.0. 1970, c. 
17 /1st Supp), s. 3. 

The appellant was convicted on three counts at unlawfully penult- 
Ling oil to enter a stream frequented by fish contrary to s. 33(2) 
when oil had escaped from a fuel pipe carrying 011 from a storage 
tank. There had been no metering system or regular pressure 
tests to detect leaking from the tank or pipe. The appellant 
argued under s. 33(8) that the leak had not been with its consent 
and knowledge and therefore it was not liable. Held, s. 33(2) 
created an absolute liability and the absence of men: tea was no 
defence; s. 33(8) applied only to a situation of vicarious liability. 
The appellant's ettorts to locate and stop the leak, and to clean 
up the damage, while laudable, were after the event and did not 
affect liability, particularly as the appellant had not used due 
-“diligence to prevent" the leak, Monk-man v. The Queen, [1972] 
1;} W.W.R.. _686, 7 C.C.C. (2d) 77 (N.W.T.); Regina '0. Kenaston Drill- mg (Arctzc) Ltd. (1973), 12 ‘C.C.C. (2d) 383, 41 D.L.R. (3d) 252 
(N.W.T.) referred to. Regina 1:. Jordan River Mines Ltd.. [1974] 
4 W.W.R. 337 (B.C.); Sweet 1:. Parsley; [1970] AC. 132. [1969] 1 

‘ER. 347 applied. All 

_ 

J. A. Bcmme, Q.,C'., for appellant, 
O. J. T. T-roy, Q.0'., for the Crown. (12 pp.) 
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. IN THE supnsns COURT or THE NORTHWEST TERRITORIES 

BETWEEN: 

CANADA TUNGSTEN MINING CORPORATION 
LIMITED, 

Appellant 
and 

HER MAJESTY THE QUEEN, 
Respondent 

REASONS FOR JUDGMENT or Th3 HONOURABLE MR. JUSTICE w. G. MORROW 

This matter came on before me as an appeal dc nova from 
both conviction and sentence. Deputy Magistrate L. S Eckardt on‘ 

_gL— 

J““e 27th 1975 f°““d the aPPe11ant guilty on three counts and im- 
Posed a total of $l0;000100 in fines. on the appeal before me the 
evidence placed before the learned Magistrate was by agreement filed 
as a transcript and exhibit. 

Because of the nature of-the argument presented to me the 
wording of each count is produced below: 

"Count 1» between the twelfth day of June, 1974 A0, and the seventeenth day of June, 1974 AD, at or near Tungsten, NWT approximate lo- cation 6l“58' North Latitude by 128°13'30" 
west bongitude-did unlawfully permit the deposit of a deleterious substance at a place where it did enter water frequented 
bY fish. contrary to section 33 (2) of 
the Fisheries Act. '

- 

Count 2. between the twenty fourth day of June, 
l974 AD, and the twenty eighth day of 
uune, 1974 AD, at or near Tungsten, NWT Approximate 1oca?’:n 61°58’ north Lati- 
tude by 128“l3'30" West Longitude did 
‘unlawfully przmit thu deposit of'a ' 

- 2 - 

“ 
. deleterious substance at a place where 

»it did enter water frequented by fish, 
contrary to section 33 (2) of the 
Fisheries Act. 

Count 3; between the second day of July, 1974 AD 
and the sixth day of July, 1974 AD, at 
or near Tungsten, Northwest Territories 
approximate location 61°58‘ North Lati- 
tude by 128°13'30" West Longitude did 
unlawfully permit the deposit of a 
deleterious substance at a place where 
it did enter water frequented by fish, 
contrary to Section 33 (2) of'the 
Fisheries-Act.“ 

The evidence is for the most part agreed upon. In fact 

most of it is made up of an agreed statement of facts coupled with 

oral evidence directed mainly to explaining the many coloured photos 

which purport to portray an almost daily situation found at the site. 

At all pertinent times the appellant was owner and opera- 

tor of a mining operation located at S1°58' North Latitude by 
. 128°13'30" west Longitude. (Just to the east of the Yukon-Northwest 

Territorial Boundary in the Mackenzie Mountains and adjacent to the 

Flat River). The appellant's operation included an assembly of 

buildings, equipment, and in particular an oil storage tank. The 
“site is held under N.w¢T. lease No. 2457. It is agreed that the 

tank fed oil to the steam boiler, the Mine Manager's house and the 

recreation hall. 

on June 10, 1974, oil was visible to the appellant in the 

Flat River in an area some distance below the oil storage tank. 

Thinking the visible oil was related to the tank the tank was turned
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off and drained. There was no leak in the tank itself; The next 

day, June ll oil was still visible in the river so the Mine Manager 

sent telex messages to the President of the appellant company and 

to the Inspector of Mines and controller of water Rights (at 

Yellowknife). 

From this time on while several dates.must be referred 

to, it can be taken that, certainly. following June 12 appellant's 

representatives were busy trying to clean up the problem as=well as 

ascertain the source of the oil. 

on the 12th of June Environment Canada was contacted and 

based on suggestions from this department trenching combined with 

peat and straw was tried. By June 13th Wishart Robson. 530103 

Technician of Environment Erotection Service, Whitehorse-had arrived 

to inspect the site. -Efforts to stem the flow by placing booms and 

by burning are now resorted to- By June 17 it was apparent these 

efforts-were not very effective so an oil absorber known as Conrfled 

was ordered from Calgary. Consultants were recommended and DY June 

16 a Jim McKay, consultant was brought in by the appellant." Plastic 

film is now used to line the first trench and burning continues down 

through June 24. 

By June 25, Ken Beagle, Senior Biologist, Environment 

Protection service, Whitehorse, and others have arrived and follow- 

ing his inspection the decision to divert the river around the 

affected area was made.

~ ~ 
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Oil slick and flock is still observed by June 26th. Burning 

continues. Authorization to divert the river was given June 28th 
and the formal written authority was brought in on July 3rd. Dyking 
and diversion proceeded through July 4 and was completed July 6th. 
at which time the flow of oil downstream was cut off. 

‘Meanwhile on July 5th appellant's personnel located a 

fuel pipe which had-been leaking and was found to be the sourcetof 
the oil leaking into the river. This pipe was part of the fuel dis- 
tribution system supplying heating oil from the storage tank to 
several buildings. It had been completely closed and insulated until 
opened for the inspection. There had been no metering system or 
regular pressure tests in effect designed to detect any oil leakagef 
from the tank or pipe. 

It is agreed that between the dates June 12 to 17th, June 

24 to 28th, and July 2 to July 6th, 1974 diesel or fuel oil which 
had escaped from the pipe did seep through the ground and did enter 

the waters of‘ the Flat River but the company did not consent thereto. 

Finally it was agreed that Flat River is water frequented 

by fish and that diesel or fuel oil isma deleterious substance. 

The Crown's case rests on Section 33(2) of the Fisheries 

Act, 1970 R.S.C. C F-14 (as amended C; 17, lst Supp.) to the effect: 

' (2) Subject to subsection (4), no 
person shall deposit or permit the 
deposit of a deleterious substance 
of any type in water frequented by 
fish or in any place under any con- 
ditions where such deleterious 
substance or any other deleterious 
substance that results from the de- 
posit of such deleterious substance

~
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‘may enter any such water.‘ 

It is agreed that subsection (4) has no aPP1ication. 

Crown Counsel argues that this section creates absolute 

liability, that the absence of mens red is no defence, and that 

the appellant here must bring itself under subsection (8) to gain 

an acquittal. One of the more recent decisions relied on for this 

proposition is R. v. Jordan River Mines Ltdx, 1974 4 w.w.n. 337. 

At page 339, Osler, D.J. quoting in part from R. v. Pierce_Pisheries' 

Ltd., 1971 S;C.R.-5; 12 C.R.N.S. 27221970 5 C.C.C. 193; 12 D.L.R. 

(3d) 591 holds: 

“In my view, the offences charged fall under 
that ‘wide category of offences created by 
statutes enacted for the regulation of 
individual conduct in the interests of 
health, convenience, safety and the_genera1 
welfare of the public which are not subject 
to the presumption that mens rea is an 
essential ingredient."" 

I am in entire agreement with this enunciation of the law 

and with the Crown's submission here. -See also the judgment of this 

Court in Monkman v. The Queen, 1972 3 w.W.R. 6d6. 

while counsel for the appellant did not seriously take 

a contrary position to the above, he did rely heavily on-subsection 

(8), taking the position that some of the harshness of the Pierce 

Fisheries judgment has been removed by this new amendment and that 

on the-facts-his client can show itself as satisfying the "unless" 

portion of this new section. 

_ 5 - 

Section 33(8) is to the effect: 

' (8) In a prosecution for an offence 
under this section or section 33.4, 
it is sufficient proof of the offence 
to establish that it was committed by 
an employee or agent of the accused 
whether or not the employee or agent 
is identified or has been prosecuted 
for the offence, unless the accused 
establishes that the offence was com- 
mitted without his knowledge or _ 

consent and that he exercised all due 
diligence to prevent its commission." 

rhppellant counsel presented many arguments but mainly he
s 

relied on two main submissions —— taking the general position that 

the dates specified in the charges did not represent dates where 

there was evidence of a breach and in any event the appellant had 

amply satisfied the burden put on it by-section 33(8). 

_The main submissions should be set forth although I may 

in examining them treat one or more together for convenience. 

(1) on the days charged the appellant did not 
permit the deposit of oil in the tank -—. 
there was no oil in the tank. 

(2) on the days charged the appellant did not 
permit the deposit of the oil in the ground 
where it did enter the water. ’ 

(3) on the days charged, although the appellant 
had knowledge that oil was deposited in the 
ground where it may and did enter the water 
it did not consent to the deposit of the oil 
in the ground where it did enter into the 
water. 

(4) on the days charged the appellant exercised 
all due diligence to prevent the commission 
of the offence.
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It is quite true that the cause of the leaking of;011 ""5 

found to be the faulty fuel pipe rather than the oil tank which had 

earlier been assumed by the appellant to be the trouble. Whether 

the weight and consequent pressure from the oil in the tank before 

it had been pumped out may have been a contributing factor or not 

does not in my view change things. Appellant is charged with three 

offences-that it did “unlawfully permit the deposit of-a deleterious 

substance at a prace where it did enter water frequented by fish.“ 

The dates of the infringements chosen by the Crown are June 13: 

14, 15, 16, 25, 26, and 27th-and July 3, 4, and 5th. It is not for 

me to speculate as to why the Crown did not cover the full SP3“ £10“ 

June 10, the date when the oil was first seen in the water, up to 

July 6th when controls became effective. On the evidence before me 

I am left with no alternative but to conclude that from June 10 up 
‘to July 6th a deleterious.substance, namely oil, was leaking 55°“ 3 

defective fuel pipe which formed part of the appellant's installation 

and plant and that that same oil was seeping through the ground 

and entering the waters of Flat River. Certainly it is agreed that 

such escape and seepage did take place on each of the dates set 

forth in the specific charges. 

It is admitted that the appellant did not consent to this 

escape. This is quite true in the sense that the appellant did not 

willingly wish to have such a leakage take place, did not willingly 

open a valve or permit some similar event to take place.

~ ~ 
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If consent or the lack of consent in the above context 
were the full test of liability then the appellant would probably 
have a full defence. But surely "consent" as used here must be 
read in proper context. -Surely it is related to the vicarious 
vaspect of liability, and is intended as a relaxation of the strict 
liability which would otherwise.result from the effect of Sec. 33(2) 
alone where before the passing of.Sec. 33(8) acts of employees could 
be taken to bind an employer in the strictest sense. 

Oil spills, leakages or seepage of the type found in the 
present case are all accidental. -They-are probably never intended: 
R. v. Power Tank Linea Limited, (unreported Prov. Judge J; D. Ord, 
Ontario Prov, Ct. 28 Jan. 1975). Certainly the appellant did not 
consent to the deposit of the oil in_the ground from whence it did

_ 

‘enter the water in the sense of willingly agreeing or hoping for 
such result. .But to avoid liability the appellant must couple lack 
of consent with a behaviour or consciousness which in effect shows 
it was not blind to the consequences of the possibility as well as 
the consequent danger ofua leakage such as is found in the present 
case; 

The general approach to the problem is beautifully ex- 
pressed in Sweet 5. Parsley, (i97oj A_c, 132 
where Lord Diplock states at page 163: 

“Where penal provisions are of general 
application to the conduct of ordinary 
citizens in the course of their everye 
day life, the presumption is that the 
standard of care required of them in 
informzng themselves of facts which

~
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‘would make their conduct unlawful, is that 
of the familiar common law duty of care. But where the subject matter of a statute 
is the regulation of a particular acti- ’ 

vity involving potential danger to public 
health, safety, or morals, in which citizens v 

have a choice as to whether they partici- pate or not, the court may feel driven to 
infer an intention of Parliament to impose, 
by penal sentences, a'higher duty of care 
on those who choose to participate and to 
place on them an‘obligation to take what- 
.ever measures may be necessary to prevent 
the prohibited act, without regard to 
those considerations of cost or business 
practicability which play a part in the 
determination of what would be required 
of them in order to fulfil the ordinary 
common law duty of care.“ 

I must now see whether the appellant, on the agreed facts, 
.can come within the latter portion of Sec. 33(8) namely: “that 
he exercised all due diligence to prevent its commission." 

As I understand part of appellant counsel's submission, 
his client moved with alacrity to obtain hay, moss and later an 

’absorbent material, his client commenced burning processes, trench- 
ing and finally completely changed the river course. Again here 
I am reminded by counsel that the charges-refer to specific days 
and that certainly with respect to Count No. 3 the diversion of 
the river was perhaps delayed by the Governmental people being un- 
able to deliver the formal approval until July 3rd. it is clear 
that the appellant from the first moment of discovery, and I do 
not have to review the facts here,_acted-responsibly and with 
alacrity. There was no attempt to hide the affair from the author- 
ities. Rather every effort was made to consult with those respon- 
sible for the environment and to act upon their advice. In excess- 

- 10.- 
of $39,000.00 was spent by the appellant before the problem was 
under control. 

.In my view, however, these efforts, laudable as they 
.may be, go more properly to alleviate penalty, rather than affect 
liability. They are all after the event. 

I cannot read the wording of sec. 33(8) except to re- 
quire "due care and diligence" to refer to preventing the leak 
not-to correcting the leak or reducing the damage. It is quite 
true, as was argued, that to prevent the leak in the present case, 
to set up inspections tolook for weaknesses in the installations 
such as are found at appellant's plant may be difficult. The 
fact of the matter is that no such tests appear to have ever been 
made since the plant was erected, and certainly no routine ever 
laid down for opening the packing around the offendinglpipes to- 

see if erosion was taking place. 

The appellant's plant is situate in a mountainous terrain, 
where extremes of climate are common, and where its very remoteness 
makes it more necessary perhaps to show care. No matter what, the 
primary responsibility for proper installation, repair, and main- 
tenance as well as inspection must always rest with an appellant 
as is found here. There is no basis in fact or in law wherein I 
can find even a small effort which could be termed due ‘diligence 
to prevent.‘ 

There remains the.question of fine- By Sec. 33(6) pro- 
vision is made for a maximum fine of $5,000.00 per day. A total
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of 10 days are covered by the three counts. 
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I have already ob- 
served that the behaviour of the appellant when the oil leakage 
was found should be taken into consideration. It is important as 
well, however, to keep in mind the deterrent effect of convictions 
and resultant consequences in the present type of offence. The 
magnitude and impersonal nature of present day industrial, mining, 
and similar operations makes-it doubly important that the penalty 
not be so small as to invite breaches as to make it worth while to 
ramble on not being detected: R. v. Kenaaton Drilling (Arctic) Ltd,, 
.1973) 12 C.C.C. (2d) 383. 

The learned Deputy Magistrate levied fines of $2500.00 on 
Count 1, $5,000.00 on Count 2, and $2500.00 dn Count 3. 

I do not think that in the present case the full punitive 
effect of the law-should apply particularly in respect to Count No. 3 
where it may be that some delay in cutting off the leak resulted 
from the appellant waiting for a formal permit to divert the river 
rather than proceeding to act immediately it had word that autho- 
rization had been.given. * 

In the result, the appeal is dismissed without costs, on 
Count 1 the fine shall he $1,000.00 per day or_a total of $4,000.00,‘ 
on Count 2 the fine shall be $1,000.00 per day or a total of $3,000.00, 
and on Count 3 the fine shall be $400.00 per day or a total of 
$1,200.00.’ 

I am indebted to both counsel for their help in argument. 
Some of the many cases referred to me were: R. v. Standard Oil ca.

~
~ 
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of 3 0‘ (18 Nov 1974. Judge J- s;'P; Johnson. Prov» Ct- 3-9-- . a.‘ 0
‘ 

unreported); R. 0. Cypress Anvil Mining corporation, 5 Nov. 1975 

Mag, D. R. O'Connor, Mag. Ct. Yukon, unreported); R. 0. Jack Ceua 
Ltd (10 Dec. 1974, Judge F. K. Grimmett, C.C.J,, B.C. unreported): 
R. v. Elf Oil Exploration-and Production Canada Ltd., (30 April 
1974, Ch. Mag. P. B. Parker, Mag. Ct. N.w.T. unreported): R- "- 

Imperial Oil Ltd“ at al, (20 NOV- 1975: JUd9e‘M- IA Catliffl C'c'J' 
n-c ,'unreported); R. v. Macuillan Blaedel Industries Ltd., (1974) 

13 c,c_c_ (2a) 459; n.v. Cherokee, 1973 3 orn. 599; R. n- 'u.v; 

Azzungav 1974 4 w.w.n. 435: and R. v- Kirby.(8 May 197?w J"d9e 
J. S. P. Johnson, Prov. Ct. B.C; unreported). 

//¢5za;;/ rage- 

W. G. Morrow, 
Yellowknife, n.w1T; 
March 5, 1976- 

Counsel: 
Appellant: J- A. Bourne, Qmcm 
Crown: 0. J. T. Troy, Q.C.

~
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BRITISH COLUMBIA COUNTY COURT 

Cashman C.C.J. 

Regina v. British Colunbiavfiorest Products Ltd. 

Environmental law -- Water pollution -- Deposit of deleterious substance 
in water frequented by fish -- Deleterious nature of substance not 
propen -- Appeal dismissed -- Acquittal upheld -- Fisheries Act, R.S.C. 
1970, c. F-14, 83. 33(2), 33(11). 

‘The accused was charged with depositing a deleterious substance in water 
frequented by fish after its employees used a chemical substance to disperse a small amount of oil from the surface of the sea adjacent 
to its premises on the British Columbia coast. After the charge was_ dismissed at trial, government_officials undertook two sets of experiments 
to show that the substance in question was deleterious, and the Crown ‘appealed to the County Court by way of trial de novo. 

Held, the appeal should-be dismissed. While the substance was shown to be lethal to fingerling rainbow trout in freshwater under laboratory 
conditions, this evidence was of no consequence as such fish never 
occurred in the waters in question. Moreover, the Crown had failed 
to relate the quantities of the substance in the experiment to those which were alleged to have been deposited. Nor did the second set of experiments assist the Crown's case, as there was a reasonable doubt that the sample of chemical which was shown to be lethal to green sea urchins in Atlantic seawater was the same material as was alleged to have been deposited. Even if it were, the Crown failed to prove that green sea urchins were indigenous to the waters affected and failed to account for the differences between Pacific and Atlantic seawater. There being no evidence at all of the effects of the substance on the marine life of the waters in question, the deleterious nature of the chemical dispersant had not been proven. 

3 

R. U. Peebles, unreported, B.C.C.A., December 3, 1970; Wilband v. The Queen, 
; [1967] S.C.R. 14; R. v. Churchill Copper C0rporati0n—Ltd., [1971] 4 W.W.R. 481; The Queen v. Imperial Oil Limited and B.C. Hydro and Power Authority, unreported, B.C. Co. Ct., November 20, 1975; refd to. 

H.J. Wruck, for the Crown, appellant. 
L.M. Candida, for the accused, respondent. 

June 17, 1976. 
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APPELLANT 
AND& 

BhI?I5H COLUHDIA FOREST PRODUCTS LTD.I 
RESPONDENT 

PLACE OF TRIAL: 

DATES CF TRIAL: ~~ CCW 75 FOR THK APFBHLART: 
COUNSEL EOR THE RESPONDENT: 

The Respondent Company was cha 
containing two counts. A trial was held 
Judge Bowenicolthurst, of the Provincial~ Cola a, at Duncan, British Columbia, an 
of this matter by Order made the lsth day 
learned Provincial Court Judge dismissed 
Infvruation which reads as follows: 

about the 9th day of August. A 

"2‘x”1~!77 ‘7 "C3“~. 

‘PEN!1;‘9"LiC3 

REASONS FOR JUDGMENT 
OF HIS HONOUR 
JUDGE CASHHAN 

NANBINO, B.C. 

um: 17, 19, '19, 20. 1976. 

n. J. wnucx, R50. 

L. M. CANDIDO, ESQ. 

rged-on an Information 
~eEore1His‘Honour 
Lourt of British 
following the trial 

of June, 1975. the 
ount 2 of the

§ 

"At Crofton in the County of Hanaimo, in 
the Province of Britjnh Columbl 0. on 0!.‘ 

;n. 1974,_ 
did unlawfully deposit a delctérious 
substance in waters frequented 
contrary to the form of the at 
such case made and P¥ovidcd.f 

Thy fish, 
_tute in

I 

From that acquittal the Crown appeals and this matter came 
on by way of firial go NOVEL 

This charge is laid under Section 33(2) of the 
Xighorivs ngg. Chap- Fla. R¢s.C.. 1970,.a

~ 
. ..‘.. .. .... ,_.......,. r V _ ’ 

.. ........ 

3 amended by Chapters 

~~ 

'
. 

.7.,..g—-—..-—-...-.....1..--.... ..-..... ...... ....4_. .... 

,7 (15: supp.) Sec. 3 and now reads an tollowpm. 

"(2), Subject tn fluhucrllnn (4). no pornun 
vnhnll dhponlt or purmil lhu dvpnnlt u! a 
deleterious suhatauru of any type in water 
frequented by fluh nr In any pluuv under 
-nny conditions where such deleterious substance 
or any other deleterious substance that results 
from the depostt of ouch dclcterinun nubntnnce 
may enter any ouch water.“ 

subsection (4) has no nppliaxtion to these proceedings. 

At the opening of this Appeal, it was stipulated by f 
the Crown by way of particulars, that the dnletcrinus-substance 
roflerred to in the Information in a substance known as oilsporsc 43. 

To succeed on such a charge the Crown must prove 
‘that (1) a person, (2) deposited a substance, (3) in waters 
frequentedrby fiish, (4) that such substance is deleterious. 

In this case, the Defendant Company did deposit 
a substance obtained from a A5-gallon-oil drum labelled 
Ollsperse 43 into the waters of Osborn Bay at Crofton, British- 
Columbla, on or about August 9th, 1974. 

_ 

“At that time a barge moored at a dock approximately 
150 ft. from shore spilled a small amount of bunker sea fuel, 

estimated by various-witnesses at from 2-3 barrels to 5-15 barrels, 
into the waters of Osborn Bay. The employees of the Defendant 
Company, under the direction of Mr. afford; endeavoured to 
contain the spill by the use of a boom measurlng some 
800 ft. in length around the barge and by the use o£.a 
sawdust-type material on the barge ltself to prevent further 
eoeape of the fuel into the waters and-by the use of a 

substance manufactured apparently for the express purpose of 
diapenainq oil. labelled Oilspersc 43. Thi5_substancc was 
at that time manufactured by a company known as Diachcm of 
D.C. Ltd. and is now known by the name of Diachem Industrieo

~
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at Canada Ltd. which operates from a plait in Burnaby, British 

Columbia. 

-From the evidence of Mr. fioli koff. the Chemist 

and a principal of the Diachem cempanie :and the inventor of 

oilsperne 43, I have little doubt the ow
t in 1974 and the substance manufactured

: 

the same. 

ntance manufactured 

Mr. Bfford testified that he put a quantity of 

Cilsperse—43 into the water contained within the boom area 

and agitated the water by the use of a fire hose. 

that the water would be [urther agitator 
running at the rate of 0.5 knots and thi 
beor~boat was going back and forth aboui 

vise" said 

by the current 
t at that time a 

its regular duties 
which would have the effect of further .gitating the water. 

From the totality of the evic 
doubt that the waters of Osborn Day are 
and that when the oil spill first occur" 
rising. 

once, there is no 
in a tidal area 
ed the tide was 

Mr. Poliahoff said that Oilsaerse 43 was then a 

new-product on the market. 
Mr. fford contained no directions for its_use. 

the case today. 

The label from the drum used by 
That.is not 

.A fiveagallon container\o£ Oilsperse 43 
purchased around March 1976 contains a label with extensive 
instructions for the use of that product. 

several officers of the Crowhhattended at the oil 
‘spill on August 9th, 1974 and observed what was occurring 
at that time. 
the Canadian Coast Guard, called on belalf of the Crown, had. 

Mr. Paulsen, a Marine surveyor employed by 

amongst his other duties those of pollxtibn prevention. 

"- - ~v.~'-— --2-.1x.rrn-r1: ;. ... .._.. 

bduy are-substantially

I 

......-.. _...".‘:‘.'.‘..Y._‘.‘.T“."‘ “.""..’.‘.'.‘T'?."T.'.7 ‘."°.'.‘,“"‘ """“""'.“"—" 7" " """'IT""’ ‘” ‘ ‘ "' "" "" "‘ ‘ ‘ 
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He attended at this oil 5:55.11 and he said he suggested to 

Mr. Efford that pcrhans he nhoulfi not be using this dispersant. 

.He said Mr. hffnrd replied that he had used it before and 
that he took full responsibility. Mr. Paulsen also quite 
fairly nald he thought that Mr. fiEfnrd'wan doing his host 

to contain the oil spill, a fact that seems amply apparent 
on the facts of this case. 

Mr. Epp. a Eisheries Officer, also attended on 
August 9th,.l974. He did not obtain a samole from the drum 
of oilsperse 53 used by the Defendant Company, nor did he 

see fit to take n_sample of enter from Osborn nay either 
inside or outside the boom area. Not only that, but he 
conducted no investigation whatsoever into the marine life 
existing at that time in Osborn Day. All he could say was 
that generally cod, salmon and some shellfish are to be found 
in the Straits of Georgia. Osborn Bay is located on Stuart 
Channel off Georgia straits. 

No-one at that time conducted any investigation 
or experiments to determine what effect the use of oilspcrse 
43 might have.on the marine life of Osborn Bay. 

on March 9th, 1976, following the filing of the 
Notice of Appeal on July 10th, 1975; Mr. Thomas Carscadden, 
pa Fisheries Officer; who in effect is the Investigating ofiicer 
on this Appeal purchased a'fivc¥gallon can of Oilsperse 43 
from Diachem Industries of Canada and sent two jars of the 
contents of that five-gallon drum to Mr. Ronald watts, a 
Biological Technician employed by Environment Canada, and

I 

who is the head of the nio—Assay Laboratory at North Vancouver. 
British Columbia. ‘Mr. watts then proceeded to conduct an 
series of bio-assays in freshwater using Iingerlinq trout, 
estimated in age at 4-5 months and measurihg lb inchos long.
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ya this water he addud varioun quantl ,ien of Ollupcrse H3 

and observed that there were lethal rzsulta from the addition 

of some quantities of oilsporse 43 to the fresh water over 

a period of some 96 hours. 
. 

' V 

‘The evidence satisfies me that the Bunker sea fuel 

did not remain in the waters of Osborn nay any longer than 

49'hours. 

Mr. watts was not qualifie i as an expert and did 

not attempt to give any expert opiniot with respect to the 

various tests he conducted and no other witness for'the 

Cr0wn.sought to explain the results o ‘these tests or in any 

way equate these tests to tie conditions whifih eXi5t€d 1“ 

Osborn Bay at any particular time 1e€*alone on August 9th, 

1974. 

It is clear from the evidcnceiof Mr. wells and 

both or. hlderdice and Dr. Groves, cahled on behalf of the 

Defence, that the fingerling trout used at that stage of their 

development are freshwater fish and are never found in saltwater. 

It was the opinion of Dr. 
at the-Pacific Biological Station at 

Alderdice, a biologist 
Nanaimo, and enployed 

in the.capacity of‘a marine biologist for 25 years, 23 years 

of which have been spent at Nanaimo. that comparing the effect 

of any substance on freshwater fish Wn freshwater and then 

attempting to draw-some conclusions as to what might happen 

to fish in saltwater, was, as he put 

and oranges. 

it. like comparing apples
r 

here was no attempt to equate or interpret 
or in any way explain the effect of tr. watts‘ experiments 

upon freshwater {inn in freshwater or to equate the quantities 

..._ _.,._._.,,.,~ , ,.;.,_,.._... .. T...--..........._... . .-......,... . . .. ......., ‘._.--__._ _..... .._....._. ..._+ . >-. ...,~ 

used by Mr. Watts in his experiments, to the quantity said 

by Mr. Eftord to have been used-by him to disperse the bunker 
sea fuel in Osborn Bay. 1 can find little assistance in the 
evidence of Mr. Watts. 

All that can be said of Mr. watts‘ experiments 
15 that_it appears that 1: Oil.-xperse 43 is added ingsuific-ient 
quantities to freshwater, in static conditions, it does alter 
the quality of that water so that it then becones deleterious 
to fingcrling trout which at that stage of their development 
.frequent freshwater. The failure of the Crown by any evidence 
to equate the quantities of Oi1spcrse'43, used by the Defendant 
Company on August 9th, to what one can glean from the experiments 
of Mr. watts, in my View render his experiments totally useless 
in coming to a determination in this case, notwithstanding the 
View of section 33(ll)(a) of the Fisheries Act which the Crown 

’urqes upon me and which I will deal with later. 

-The Crown then called a Mr, Peter wells, the-head of 
the toxidity section of the Environment Canada Laboratory at 
Dartmouth, Nova Scotia. ‘Mr. Wells ho1ds_a degree of Master of 
-Science in-Biology and is currently working on his Ph.D. he 
testified that he had conducted some tests using what he believed 
to be oilsperse 43 in saltwater obtained from the Atlantic ocean. 

I cannot accept his evidence as to the tests he con- 
ducted using the first quantity of Oilsperse 43 he says he used 
because there is no evidence from which I can properly conclude 
that the substance he used in those tests is in fact the 
substance produced by Diachem Industries Ltd, and accordingiy 
I disregard that evidence of Mr. wells. here is no evidence 
that Mr. wells had ever seen Oilsporse 43 before that date and 
his evidence cannot-therefore come within the type of expertise

.

~



.¥vs- 

.\ , 

q 7 - 

or narcotic analysis in the way referred to Regina v Fneblen 

an unreported decision of the British Columbia Court of Appeal 

on December 3. 1970 nor fiilbnnd v Thex0\g£5 (1967) S.C.R. 14, 

at 21. ' '

. 

Mr. Carscadden testified~thqt after obtaining the 

five-gallon can oi oilsperse 43 £rom’Di chem Industries of Canada’ 

Ltd., he also took from that another twj jars of the-substance 

and.Iurwurdnd It in n nohlvd container '9 the Environment of 

Canada Laboratory at Dartmouth, u.S. M . Hells says he received 

.a box containing two jars of a liquid a d one of these jars was 

"broken when received. The other howeve was intact and received 

in n nvnlud condition in a box which wax securely fastened. 

That for however was not produced in Colrt and there is there- 

fore no evidence that the jar'received y Mr. Wells is one of the 

jars sent to him by Mr. Carscadden. Th:re_is~no evidence as to 

the.precise mode in which it was sent, Lut suffice it to say 
that it was not sent by the accepted method of registration as 

is cormonly used where exhibits are sear for scientific analysis. 

The container in which this material waf sent-did not accompany 

Mr. wells when he came to British Columria to testify in this 

case which is the usual procedure in prosecutions criminal in 

vnature. 

while there are decisions cf the Ontario Court of 

Appeal relating to the Narcotic Control_§§g and the Food and 

yg£u§_§gg to the effect that in this day and age sending exhibits 

by registered mail would be considered to be an appropriate way 

oi proving continuity; nonetheless, in all of those cases and 

in any cases of which I am aware the substance or in some" 
cases the container used to contain such substance sent for 

analysis, or in this case experimcntat on, is always produced 

in Court so that the Court may be nsnu'ed that the substance hflfl 

not been iJmpurcd'wiLh, or is in fact what was sent. 

—.-----‘-;;--;--~ ~ 
_ 

—-A-..¢‘..._.-.... .-.._. 

The Defence submits that since continuity has not 

been proven I should not consider the evidence of Mr. wells as 

to what he did with respect to the substance said to.havc bcen_ 
sent to him and alleged to be Oilsperse 43. The Crown on the 

other hand submits that I am permitted to draw'the inference 

that what was sent by Mr. carscaddcn was oilsperse 43 and-that 

was what was used by Mr. wells in the conduct of experiments he 

says he conducted using sea urchins in saltwater obtained from 

the Atlantic Ocnnu. R3-I have said Mr.,Hvlbu'vxpertine in 

Qilsperse 43 is not comparable-to that of narcotic analysts. 

In prosecutions of offences, criminal in their nature, 

it is incumbnut upon the Crown to prove its case beyond a 

reasonable doubt and this applies to continuity as-well as to 

other matters the Crown must prove. 

while it seems likely that what was received by Mr. 

_we1ls-was that sent by Mr. Carscadden I cannot say beyond a 

reasonable doubt that what was received by Mr. wells was received 
in the same state in which it was forwarded by Mr. Carscaddcn 
and that being so the Crown has failed to show beyond a reasonable 

‘ 

doubt that the substance used was oilsperse 43. 

what the Crown is inviting me to do is to place inference 
upon inference. Firstly I am asked to infer from the evidence 
of Mr. Poliakoffdthat'the substance used and labelled oilspcrse 43 

by the Defendant Company was the some substance obtained by Mr. 

Carscadden and alleged to have been sent to “[5 wells» Mr. 

Poliakof£,:when~shown the label from the 45—ga1lon drum uhich care 

from the Defendant Company, did not seem at all sure that it was a 

label from a drum of Oilsperse 43 manufactured by his Company. 

while r~nm prepared to draw the inference from his 

evidence and from the label itne]f—that it must have come from~
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his-company I am not'prcpa:cd to put uaon that a further inference 

.that what was obtained by Hr. wells in the shipment which he 

ureceivcd from Hr. Carscnddcn must therefore be that which was 

"put into the water of Osborn Bay by tha'Dofcndant company. 

‘In any event, Mr. Hello dbl conduct experiments 

using green sea urchins in static saltwater in outdoor tanks 

and found that sufficient concentrations of the substance 

received when put into the water did have a deleterious 

.eItcct upon some of the sea urchins; which he says he collected 

:from a bay near the laboratory at Dartnouth. 

Mr. wells was invited to give an opinion and make 

certain calculations upon assumptions from the evidence and 

to apply chat he learned of the effects on green sea urchins 

in Nova scotia to the‘sa1Lwator of Osbrrn Bay. ~He did indeed 

give such an opinion but later he candidly conceded in cross-~ icn by 3r. Candide that his ca culations were quite 
inapplicable-to Lhc evidence specified by Counsel for the Crown. 

This being so, the only c nclusion one could'possibly 

draw from the evidence of Mr. Wells ii that what he put. 

into the saltwater tanks in Dartmouth.iN;S. and into uhich ho 

'had put green sea urchins did have a deleterious effect when 

flplncod in sufficient quantities in st tic saltwater upon the 

green sea urchins which he used in hi experiments. 

' 

Hr. Wells was asked if green sea urchins okist in" 

thc Straits of Georgia. while he was able to determine what 

other colours of sea urchins exist in the Straits of Georgia 

he was not ahlc, except by rcading_a labor from an author 

whose qualifications were not disclosed to this.Court to 

"-.=‘:="‘.~..“.."7‘.':v»*‘: .n-a1'l1vl".I-lT:x‘:'-;..<. ‘A4! ...., ,.., A

~ , .:-;-»:..»A»v,\:.-;~, ..n-- .-..v v~. ..~ 
- moving seawater. 

determine whether green sea urchins do exist in the straits 

of Georgia. Dr. Alderdica said that he did not know 

whether green sea utchtnn existed in Osborn Buy. when. 

asked to~camment upon the tests conducted by Mr. wells. he 

said he couldn't nee that those tcstn could have application. 

he sold it was simply a matter of doing u more appropriate 

test and in his opinion the only valid test to determine 

the effect on marine life, of any substance, would be to 

attempt in some way to duplicate the conditions which exist 

in the body of water under consideration and-cum-uzdu 0flrnwim-
\ 

might lead to erroneous conclusions. 

Dr. Groves, a vritnesz; call-ed on l.~r-h::_l{ 0.’. Lin: 

defence, while not primarily a marine_bio1ogist as was 

,Dr. A1derdice,.nonotheless gave useful testimony as to the 

effect of tides and currents and from his evidence I have no 

-doubt that both of these phenomena must have a diluting effect 

upon any substance put into tidal waters. 

There is no evidence as to what happens to Oilsperse 

43 once it is out upon the water. There is no evidence as to 

whether it remains at the top of the water or whether it sinks 

to the bottom.of the water or whether it mixes in the water or 

just exactly what does happen when it is put into the water. 

Indeed, the only direct evidence as to the effect.of oilspersc 

.43 was that given by Mr. Poliakoffy a Crown witness, who said 

that it was his View that when Oilspcrso 43 was used under 

proper-supervision it represented one of the more environzentally 

safe methods of cleaning up oil spills. he said that only a 

constant concentration of Oilsperse 43 over a‘1ong period in 

seawater might be toxic-to fish and in saying that he included 

He did say however. that he thought the amount 

of Oilspersc 43 said to be u5cd'by Hr} Efford was more than he 

would have liked to have neon usnd;in the'circnmstuncnu. He

~
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conceded that at that time no instructions were placed 

upon the product as to how it was to lo B5061 Vhich 53 not the 

case today. The label on the flive-gewlon drum purchased 

by Mr. Carscadden contains extensive 

its use. My understanding of Hr. Pol 

vas’that when oilsperse 43 is used it 

-bunker sea fuel and prevents it from 

so that it will sink to the bottom.
} I conclude that Oilnperne 4] always 

of the water. If that is so there H 

Lnstruetions as to 

1akof£'s evidence 
breaks up the 

joining together 

from that evidence 
emalns en the surface 

no evidence as to 

the effect on fish or-other marine'llfe. 

It is beyond question that 

is a statute designed to protect the 
the Fisheries Act 

environment of 

Canada and imposes strict liability hpon those who violate 

its provisbns. .
- 

In my view nens rea does rot apply to a prose- 

cution under sec. 33(2) of the statute and indeed that is 

conceded by Counsel for the Respndemt. 

There is no need to speemfy the reasons for 

that conclusion. I simply adopt w 

Queen v Pierce Fisheries Ltd.(l970) 

and more recently by Arkell. D;C.J 

at was said by the 

* majority Judgment of the Supreme-Ccurt of Canada in The 

I2 D.L.R. (3d) 591 

of the British 

Columbia Provincial Court in Reqin .v Churchill Copper 

Corp. Ltd. (1971) 4 w.u.n, 481, a Ease which concerned 

-the same section. I agree with the conclusions of the 

learned Provincial Judge with reaprct to what‘he there 

had to say on the subject of mens rea. 

In the circumstances of this case I have no 

hesitation in saying that if mvn§;:£a did apply I would 

‘ca r-1=ra»::‘.? -:~, ~—_—.._ ‘U ....._.__.._ — »«».am::“ 7TfiTFfT"7 . 
~~ 
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acquit the Respondent company because I am satisfied beyond 

any doubt whatsoever that what the Respondent's employees did 
was to attempt to clean up an oil spill by use of a product 

commercially manufactured, presumably under the laws of thin 
country,ato attain such.ends. ’In my view,~the Respondent 

Company did what any good citizen would-he expected to do and 

that in to minimize the effect of the pollutant sea oil that 

escaped from the barge into the water. 

It is hardly surprising that the Defendant Company 
' through their counsel takes the position that in these cir- 

cumstances the company in effect-acted as.a good samaritan 

and raises strong objections to_its'prosecu:ion by those 

charged uith the duty of protecting the environment of this 
country'and whom one would hope'wculd be concerned to educate 
not only the Respondent but all citizens of Canada as-to the 

appropriate steps to take in such situations. 

Indeed it appears from the evidence of hr. wells 
that little is done by this Department of our Government to 
educate those who might become involved by accident or 
oflmfidseis oil spills, a situation one can only hope will be‘ 

shortly rectified. 

There can be no doubt that on the day and at the 
place in question the Defendant Company did deposit a sub- 

stance into the waters of Osborn may and Osborn Bay contains 
waters frequented by fish. 

I The real question is-whether the substance deposited 
into the waters of Osborn Bay, adjacent to Stuart Channel 
and the Straits of Georgia and within the coagtax waters 
of British Columbia, is'a suhstnnce_dolctcrious to fish that 

frequent those waters.

~
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It would be possible to cone 

evidence of Mr. watts‘ oxperirents the 

W5.‘ 

water in static conditons. 

I turn now to consider the 9 

ll have a deleterious effect upon fr 

ludo from tho unexplained 

t Oilspcrse 43 may 

cshuater fish in fresh 

efinition of deleterious 

11) of section 333 

- - i4 - 

-It should be noted that th°'Proamb1e to sects ' 

' on 33 
of the Fisheries Act reads as £011 “‘*-~——————- ows; 

"lnjurl-s t r 
. of un:;.sn° 

‘suing g’°““d5 “"4 Pollution 

without more one would ' think the purpose of 
_ 

those‘ 
portions of the Statute 1 . 

v 

5 to prevent injury to fi h ' 

- 

5 and Pollutior 
-substance as contained in subsection 

The Crown submits and it is obvious f'om reading the 
section, °f "aFer& that is to protect the environment 

that only suhparagraph (a) of subsection 11 could apply to 

the circumstances of this case. That subsectionireads: 
35 I understand the submission of cbuns 1 E ~ 

0 or the 

''(11). For the purpose of this suction... 
cr°"'"‘ he Says that words’ "fair" and "liber 1" - 

"deleterious substance" means 
a applies only 

(a) any substance that if ndd‘d to any 

; 

water uould degrade or al or or form 

X 

tart of a process of degrgdation or 
alteration of the quality of that 
water so that it is rendered dele- 
terious to fish or to thc;use~by man. 
of fish that frequent that uater,...“ 

t° the Pr0°ecution and n -. ot to the defence sure V‘ 1Y when one 
reads a"Y Statute it mus‘ t be fai r to all citizens of Canada 
and not alone the Crown. 

The Respondentvs submiss. 
- 

t ion is that it would be -La- 

The Crownls contention in this regard put in its 
r°as°Vab1e “"3 1091Ca1 to expect that those respo ibl 

' ~ 

‘ 

' “S ‘e for 

simplest terms is that on a prosecutfon;in a case of this 
the Pt0Secut1on.of offences such as this would k 

. 

see to find 

that if a substance 
°Ut the effect on the kind of fish to be found in'thd Y ‘ 

’ 
- .ind 

nature all the Crogn need do is show 

is added to_any water and if it is pfoven that 
substance. °f waters: the Subject of the charge Respon‘ t' 

. 
~ 

.. _ V 

- 
. 
Gen s counsel 

is deleterious to fish in that.water1 then without more the- 
p°1"t5 t0 the Evidence of Dr. Alderdice that n t 1 

‘ 
> 

> 

" 0 on y is 

Crown has shown that such substance is-deleterious to fish 
there a difference between the chemical properci f f ‘ 

. 

- °S 0 resh 

. _. 
and salt wage 

in all other waters. 
r but there are-also diffe 

~ 

: -rencos in the I 
‘H 

properties of salt waters to be fo d ' 

ciemlcal 
un in the Atlantic and thos . ,

e 

e to that conclusion one 
°f the Pacific- RespondentFs counsel submits that th 1 

- 

- e-on y The Crown says that to com 
I-23. 1°9i°“1 "ay °f interpreting Section 3a(11)(a)" th 15 at it 

should apply section ll of the Intcgoretation ACtv §hao. 

R.S.C. 1970 which reads as follows: 
must be °°“fi"°d C0 the kind of waters referred t ' h 

. 

V 

' 0 in t (3 

"Every cnacnnen: shall he decrneni remedial, 
charge “’hi.Ch On the evidence, at Crofton is I’ 

and shall he 1'.1\'cn‘such I-.11r.. -tattle and 
' ac1"° Sfllt water. 

liberal construction and inturfirctation as 
best ensures Lhc attainment nfiils objects." C 1 E °““5° Or the Crown refer red to a number of 

“nrcportcd decisions
’ 

J ‘ - of various Court. ». The only one in 
.tntion Act in reference Section 12 of the Internr -**-—7 WY respectful opinion of tho; 0 submitted by Conn L1 for 5‘ the 

to preambles and marginal notes say: thism crown thnt I [ind f 0 assistance is a d ' ' 

~ 
- - cc» ' n. . 

""Hu. |VI‘r-.~imhi(‘ -nf an L-n:wl=Im-nt .-:In1J_ht- road‘ 

15:0" of ”.J:" "°"°m‘ 

:1.-: .1 part [In-rvivf Inn-|Id¢:al ru '::z|st In 
1.-x',~l.uin|ny_ Il:: puryurl and uniujl-cl." 

Judge Cutliff of the coul . 
_ Ity Court of Vwncouver ‘ 

‘ 1 in an
~ ~ ~ ~
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unreported decision of Her nnivntv The-nnoen nqninnt Innoninl 
011 Limited and British Columbia Hsdro t Power Authority 
decided November 20th, l97>.. The learned County Court Judge 
had this to any about-Section 3J(ll)(n)x ' 

"(l). has the Crown proved the deposit of n ' 

deleterious substance? 
Section Jifll) of the Act dtfinea "deleterious 

substance” (lnter alia) as» 
"(a) any auhstaurc that. if added to any 

water. would degrade or alter or form 
part of a process oE,degradat1on,or 
alteration of the qudlity of that 
water so that it is rendered deleterious 
"to fish or to the use by man of fish that 
»frcquent that ua:cr,1.." 

’The Crown satisfied no by evidence of laboratory 
experimc::s that Fuel #6 if-added'to water degrades 
th3t'untcr so-that it is rend red deleterious to 

' fish that frequent that uater4 It was submitted 
that the water referred to tnjsuctinn 3J(ll) is 
eater frequented by fish nnd that the water used by 
the Crown in its lahuratory cfiperimcnts with fish 
was not water frequented by fish. The Crown's 
evidence, however, was that the-water used in the 
experiments was taken from Burrard Inlet at a point 
offshore from west Vancouver, Sixty feet below 
lowest tide and three hundred feet from the shore. 
It was conceded during the trial that Burrard Inlet 
is a body of water frequented hy gfish. The water 
used in the Crown's lsberatorfi experiments designed 
to test the effect of Fuel.46 Was-therefore water 
frequented by fish. F hr. Suikcr nlso submitted that as there was no 
evidence. or no sufficient evidence, that the 011 
seen on the water by the Harboprs Board Police on 
6 Novenbor 1973 at Columbia wharf had degraded the 
water in Burtard Inlet I shoul find that the Crown 
had not proved a deposit of a fieletertous substance. 
He pelnts out for example thnt_no evidence-was adduced 
by the Crown to show the effect on the bunker fuel of 
its journey through the sewer from Beatty Street to 
the harbour at the end of which it might have-become 
innocuous to fish. The point hs‘I understand it is that 
the words "that water" In Sectflon 33(ll) have reference 
only to the water alleged to b degraded at the actual 
site of the spill. I do not c nsider that the words 
"that water" are to he so cons rued. Tn my vieu.they 
refer to the words "any uatur"ienrlicr in the Sub? 
section. The words "any Hater’ would include the 
valor at the site of a spill. hut are clearly not 
limited to it. The only qualification-to he atcnched 
to the words ”nny water" is lhntlsuch water must he 
proved to be frequented by fisr. As I say, the water 
used hy the Crutn's expert in sis experiments has water 
tnkrn from hurrard Inlet uhlch‘is water admittedly 
frequented by fish.“ 

while the learned Judge tnerc interpreted the
o

o 

, --la - 

.‘ _ 
. .‘t water“ more liberally than I 

“ores nan’ wg;e:* and tau 
. 

' ‘hclcss if one appliés th°‘ 
wou1d be prepared to do nonet 

‘. . 5': ~:co£ that lntemrctatlon to the {acts at tho. C350. at a . |- t 

- ". 
. d by exposure to added o1lsP°f5° 

fish in freshwater a§° afreqcc 
_ . . 9 iii saltwater 

43 falls far short of P=°°5 ‘h“* ‘1°h 1" ac C 

are similarly affected- 

Had the Crown here done a5 "a9'*“ the Imperial Oil 
v d 

1 n ah to in Georgia St.ait an case and obtained water from soflcv-0 
, 

' 

. —» ffected 
_ y, 4. ha; water were edIc.se1y_a then shown that Iiah -n t 

' 
. . h : w ~or then the Crown by the addltion of ol1.pe§5e 43 =° * 3 a‘ 

- a 5 . -th t :hich mus: have would have provxdeé ev-dcnce such as 0 ‘ 

._ d . . ‘ion of Parliament when L- cnactc been wlthln the contem?1a~
_ 

Section 33(11)- 

- « .tradic*ed The evidence of Dr. Aldcrdice stands uncor ~ 

. . q 7 fresh and salt that not only ls-there a difference b.tveen 
. 

, .. from different bodies of water but 1ikew1so between saltwater 

_ 
sea water 0 

‘ »h g . 

' no when one adds to the. the fact that L e e 1s 
‘ en rea urchins evidence beyond a reasonable doubt that grc 4 

» 

. 
- idence falls far exist in the waters off crofton. thc CIOWH 9“ _ 

.

i 

. . able doubt which 35 short of that degree of P1005 b°)°"d “ r°°5°" 

expe¢¢¢a.1n prosecutions of this nature. 

To interpret Section 33(11)(3) i“ the “a""°r 

suggested by cgown counsel would be to impose an absolute
. 

'1;ab111ty for putting anything into waters frequented by 
Elsh. 

I am not satisfied that the Parliament of Canada intended 

any such thing. 

" 
_ . - .1; th On the whole of the evidence l find thw C 

-- —..- - l - A- -- ~~ -~~.---.-~:~. 7fI'.1'.'.r*'I‘:!.‘rt'u..uz..... , ., - ... . '.‘"..
. . 7I’L-..>.s.-rt.--"\~> . : - .0



Crown has,fai1cd to prove its case beybnd n teasonable
3 doubt and accordingly the Appeal is dismissed- 

I might add that in the circumstances of this 
caée if it were in Ty power to do so and werg I asked 
'to do so I would strongly consider awarding costs against 
the Crown. 

DATED at Nanaimo, British Columbia, 
-685 

-5 
this [7'k day of June, A.D. 1976.

~ 

~ ~ ~



BRITISH COLUMBIA PROVINCIAL COURT 

Barnett J. 

Regina v. Busat 

Fisheries -— Putting debris into water frequented by fish -- Proper meaning 
to be attached to term "debris" -- Material deposited by accused 
encompassed -- Accused convicted -- Fisheries Act, R.S.C. 1970, c. F-14, 
s. 53(5). 

The accused constructed a crude bridge consisting of‘a number of logs covered 
with mud across a small stream. On a charge under s. 33(3) of the 
Fisheries Act alleging the act of putting debris in water frequented 
by fish, the accused argued that the word "debris" did not encompass 
_the structure he had implanted in the stream. 

Held, the accused was found guilty. Having regard to the purpose of the 
legislation in question and the mischief it addressed, it was clear that 

. the prohibition had been breached. 

A.E. Vanderburgh, for the Crown. 
J. Hogg, for the accused. 

October 24, 1975.’ 
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.._‘ML 00'.’?.i‘ F‘? ',3§3lv'l‘~L'§-ll CT.‘ 3T._‘Ia\ 

l"1‘1."«'-.‘S' ‘-';' 't.'|'|".lI%'!’.! L-V3 

mm:-\ ‘J5 ‘.\‘t‘.3-VA‘ 

p-.-ya--e_-,’ =:-‘m ,m.v~r.-r-:~n-. 
'—'—‘-.....'........._-.—.-&.--.5

O .,, ms -;~:a-::~-.v~. .vm~.2 n. c. autum- 

_or:".:~'~:. _.:;'._, W-= .
' 

.'o_:' «the Cm:-:n 

J. ?I\"'.i°; far -:-.*.- .l~:c::.-gud 

:1:-. 9.-«at. 1-5 1 :--::~.:o.'\ engaged in lag,-_2‘».:m operations. Ho is chargen 
of t_he_ !-‘lshcries Act. -3.5.0., 1970. Chaptsr P-11,’, 

1.4. Ch 32:‘. “pub d-.-‘nrizv into Haters (‘rug-xented by fish.
'

~ uni-,-r '.-‘e-1’! ".:~:: 33.~
~ Scott‘ 

!T.) 534::->'):1 I‘_.".:'s_-;i.'|_"_ Sn !o_g5‘.x-.:-,. 11-r,u‘v:r-ing. 1-and v.:1ctu°!.n5 or other 
-33 (V2) Ar-.-«Is: 

' '

' 

~~ 
~ ~ 0;-. .:.i..a::;-. -=‘.---E1 put 0:‘ '~':-.-3-« ' 5v-2'-nit to ‘:-a pit. my slash, ~~ 

~~ 
:-L-~t:;‘:2 or :.t'-:-.-.- s-‘c.=!.~r‘..-. into :-n; -‘-at..e.r l‘":°::-_-.1en.*.,éd by l'.|.sh or that~ 
Tn c=:-'-.-r :T=;', l‘_"!5, It". "Pas-It 2-‘cs '-'nr!<‘.r.5 At. lomtton he reached by 

At the point at~ . --.—'.;* Cr-:2‘:-, '-‘hi eh 5.5 «f!‘°.‘:'.m!:‘.ed ‘Ty fish. ~ ~ 
,. 
:21-2:1.-. 1-:',‘.'£ c.‘:‘n1d":.-1~-\!< Frr‘-.d;c vacmsn the crack but *.'t=m-.11d not 

accn'.-‘wi-=2» 3-'2-. E~‘|.~.=t's 1o;:5,‘.. 3, e-;:S._g'.~r:n-.:~.t‘. . 

':‘:~.:: 01: '-:'i'.’._‘_a‘ -.7-an U-.-:r.:!':>rc dezouahcvl and the vz-.eck2._-39 of it -.-.-as I~ t-‘Z.-:_'~‘.~;r lcf‘. in ‘.:.'r.--2r.'.i.-.tc ~.-‘.‘c‘.::L'.;r. 

n p1‘=~=-1 in the creek and filled over. Hhen it 
it -ms ,p-.v_11e~;' out ‘and again. tho t'.'1.ster1 s.-rm:‘<a.-3:: 

-:15 <4 n_'*‘!;' ‘:-7;’: 3-3 the *'..'r‘e'£*.=-to "‘|.cf.r.*"-. --._. 

2-:5»:-I: t':v.-rt 3‘).=c_'.-'l in the creék ._r,-=,r=.'.'.1¢-.1 to the dl:'eo:‘J.':n
v 
-. :;-.:_w‘--:~r at 5-.11’-_ 1'.-3;-3 -.-:r.re tho: c=:.t =24 1-3.:-.1:-.".1 -cross the er-:o'<', 

v;=-.~-1“.‘-:- !--:-3:» F--=1: ‘.'.c,-_;'::. The sin:-(‘new ttr.-3‘ crrstatcd '~‘n.s tht:-.~. r:n-.-nregl 

'."-is ct“-22 ere-:-:3.-.m was :_-.p;.~.1r':nt1;- fir. ':?.\sz-Va concept 

1'.-2-.~"':-2.-2‘: -"'.Ii.- -'-‘;1 'L?*.‘.”- M'."1.".".‘:' Creel‘; 1‘_1-wr|‘v-zl. '-"he 1.“/m-.1 Vntm.-z-3 

cov~;:--:9 ‘.2:-‘ -,r,w3:r..' -‘J--'.\'.'a tlzr: *0 c'c1‘A'.-‘I ‘-:t‘§.rZgc. '.'."-rl.f'.-.- snm: SP.','.'3I)n11 !‘1._~.ad|n3 

of .'.'":?1 ':''*'—='-:.'. ‘I-1 to '-=-: 1:‘.-5*’:-:l.r=:l 4,."-. 1.!-L‘.-3 area, I I‘.-e‘-In no‘ alrrn‘-.t that 23;‘. 
- €.!:v~. 21'-.r.-2 nf this Elaadtnr, 5-I rt.-stI',i.ct'.nr_n 

M) n rcr-n'It of the rte-o'!In.v;. -~:.1I.-tr r-:I'rou.v-.-.ls_-d thy: urr-.r:'<n.;«1 at nm o 

q1.u|'3:I'}.|lg;¢ and tho c-olvcrt. ‘flu; |.i0l‘I';' «scams th_-V; nag‘--,g1t|.cx;-:_ hi sic‘-.[.;t.-::| 

in N'.0b0g ,1_'I|u~ tn‘!:-an lg":-1|‘. 3-hr;'i('o'1] and f:nU!8".'d as E5xl:i|i|.t.:'- 1.1.0 1.. -1-.-.r7r.:-, 

the 'h'ta1.-. 
'

- 

I do not rim 1!". ma -"-=,.1:*;r to. «IL-izielc hi-no I|¢sat~rn;'M the am ‘.-:-‘..».I';I;. 

I In un!.1'.=s:tc:I tlugt Hm gh'.";-I'll! ‘r ~ ~ .4].-t.l.',3 frat‘. tl~’.:s v-r:'.'I':n!!.:'.*. M;-x rr:- an of 
the culvert \:s.-re 1n|.tln).1',-,1 g-Inn-:rl_ ngon ur_a'ur:rl r.-at '.'I't'.'I:'.-4:4. I.;.- '..‘«’e€.':r ‘I.--'9 1r.1.I.-r 

~~~
~ I 190 I109. l.I'.1".'I". it 

c'.'in I-u nnid that Mr. 9'1‘-It put tilii-:‘. «Iva:--‘.:'u into ~:r.'l.a;--u TL.-"_|ncn1.f-rl |o_.' ."|-3:. 

cn4:o':I3):v.'.-1c:l lay the l‘lo«x|».«mu:'rn. ‘n--.-rr:z‘o:-x.-, to he ;».--:-c=: :, 

, . . 

.It. ‘\a cluar that th-3 real t—.'rong c!o::t: In-re Im; the no v;u1'Ir-v‘. u.-ri.-. 9.:‘.:r.v‘..€.o_r~._ 

of a mu: I-rid‘,-;n. and not the careless dcm1iti.an of mu o‘d r:'r.'.:. 

Hr. .!hI.'mt'*| co--.n.-wt :\-1.‘-fits: tint ‘um Lflm "I!-':':!'*'::"‘c«--.r-.o‘|. N-. as-n':r:‘h_‘.-.-C 

1-."..Lh the con::£.I'-.-.ct.‘.an 0:‘ thr.-V :12.-!.' hr'.i.:l;;e. III afO"?- of’ U-‘-:~ 
relies u,'x>.': the definition of Lho m:':‘.- '':!-.:‘.--:-i:;'' r:p;.r:>r‘.;u_'; ‘.n d’-.c.:.£'.:e-.:-S.-.-2. 

True Shortcut Oxford Tingush Dictionary. 3-rd fidttion pmvt-‘.c-:5 .-1 t-_r;;ic;21 

deti:si.tiqn: 
'

' 

"DubrL:I —-—' «mm~ . of an;*l.hi.-15 broke.-n dam or dc31.m;~'°‘i. . . .."
~ .’merernrv:, because it 13:5-aid that !-?r. [.gI'-"',L".'2 op:-r:-Lir.n': '.:m".~. cn.'~.:-Irv-ztfx.-n 

. . 

'.":‘.1.. :t-=...thm- than ¢lze5t1'I:cLi~I':, it is sllbnittcd tint the case 'r.:: . 

In my vim», thin erg-_‘rn-:nL nffcnda cown:-;n 5-::.':.-: arm‘ n'I'r:rlu'.T’.; _»_I:r.r;r1}' I 

.prlnr.:i.p].es‘ of ntato~.'t.qr_-,- ir:t.u:r_n:'etnt.4.on. 

13‘ Hr. B213-at had lac.-an en;-'—.'-.=_',ad ‘'_n the: r.r.rnt.m-*.=.‘.(-:1 oi‘ =- 7.2‘: J.-:-,-1-7‘ r._-7 r‘.'a'-:' 

alongside a creek :>r.d- had In.-»§:hajr.T:d1;r pushed Vhv.-c-'.<-2.1 tree :v':;-.22.: a_-_1rr;‘1rt ir~‘.o‘ 

the creek, I ca-n-not conqci‘/e t_!i~.t :~.r.;:?.~od;- -.:ou‘.'d -sI'5ge:=t. I-.l~.=.t the offence 
chargcd‘h-‘.:re had not been :a:11tt.cd. But ‘rem-nse I-fr. 'd~.xs.-1.1. calls the 1353 ani 
dirt he puahed into Chis:-.na;' Creek a bridge, it is sul:-:L‘-t.’:.r.d that. he )'.=\a mt 
committed the of!‘-znce \-rich vhich he' is I.-)’.=r:gee.1. 

I-have keen‘ unable to find any refcrerxcrz to 211;’ ;.re'.'Lo'I-3 den‘,-a-1_5r‘. 

interpreting Section 33 ('3) of tin-. E-‘L<h::ries Ac: am] I h-11c 4].") h.r-.r;:\ -_'-3'-c;1n 

to find =1r:;"p':n.\".n'--2 r)(:cini.on i-‘.ter;>rr:tfi.»r.._'; the ward "<3-.“‘~.*:‘.»r,". 

In ":2:-.‘:-.~zc]]. on The I::terpx'.-station of Stet-fies" 12L): .’;;i.i.tf.o:1 at 32:53 75‘ 
the loam-ad =.=.-3.,‘-or states: 

“Eh: ='ov:q|'= of‘ -e r-t.~‘.'1_te. '.=!:er: —t‘x~ar-e *3 :Ev.\=-.‘*'.‘. ’x".:.~‘x.t t.!\'I-*.v.- -an-.:-.i 11;, ~.:--.-tn ~~ be unda 03:! in thl.-. L*’:.".!Te ‘;n '.«'?--‘.r:.‘: they *-r:s=:. "22-1:-1or.! an '.-.'_'~.t.h the 52'.‘ ;-v:$. of 
the ennctaezt. 'ihr:‘Lr :2’.-anisng i-5 2'6-.-ad mt. co n.. . ~ ~~~ 8 :;tri.':'.1;' :2‘ i ‘?r'-‘."‘. 

an the 
they are -:5;-«I, and the 0*.-‘_‘,eI:L L‘: be =_Lf.~.‘.r.-.-:'.." 

or «:t.;':v_\1og;-Z:cr.1 g.\m_'~r1c‘..;I 01' 1'-.n""'-rte, K!'Jl' own in i'..':: ~_r,-c-;:.r.1:‘ ‘ u" 5. ~ u e‘..-

~ 

'.-subjccl, or in U:-: nr::':sI~.on on ':.'h3.C3!- 

'n\c»1_t:an-:3-2r) muthor ‘,‘=xr‘..}';er at:-.tcs at ;:m--- 53: u- 
... "Ind‘..v1Il‘.".t-1 1-:nY'r1s are not t:'a::'.:.‘.':!‘ex-oil in taalntiiozm. ‘inf. :1-'-;' hm!-: "v§::‘.x- 

meaning; x!c:te:'.ninc*. -by other |:n:--1:? in they .‘.‘c-.21.‘.-:-:1 in 'tr.i.r:h th-2;’ om:-.-.-3." 

A hen:-ic g:r1nci.p‘l.c of at-':t\;I.or;r ‘.n:(—r5-rctr-.2.‘-‘-n I-z:'_=u'-.1-'.--'. that ‘.2-::- -3:’.-.r*. 

cmmld-:e~ tho -nit-r.~h'\(~".’ r-5;’-u-II at ‘ivy ‘I p-~.r|..?=c‘-1'-r I-.-:'-zt.-1-:.-.L. ‘.'r:‘,.* pr~ -1.. -.....- 
. ‘ '9 

~~ 'm':I:n r.o:v.‘u'v.-2-4-:| ht I:n‘.mL]¢::s5 0»: '‘.un.': -,1.~ ‘P. Ital"! C:»".i~ rr-_~,nr';:~r_1 |_!;I_~ :9:-';‘:.!-.'n 

hy Qthn _'!-H-1)-15 9|? O,hI- I‘.~q:I|ry:n|:r_~ In Ila:-'!r\g‘|r» I)-u-n 1;: \_:.'§l__
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~ BRITISH COLUMBIA COUNTY COURT 

Proudfoot C.C.J. 

gggina v. MacMi11an Bloegg;_;gggg;g;g§;;;g;;gg 

Environmental law -- Water pollution -e Deposit of deleterious substance in 
.a place where under conditions where it may enter water_frequented by 
fish -- Changes in material deposited rendering it non-deleterious 
.prior to entry into fishebearing-waters -- Accused acquitted 9% Fisheries 
Act, R.S.C. 1970, c. P-14, s. 33(2). ’ ‘ 

Under instructions from the accused, employees of a second company had disposed 
—of a quantity of log conditioning water on the accused's premises with i 

the result that the water in question flowed into the Fraser River. 
Four samples of this liquid were collected: the three most distant from 
the river were deleterious, while the one nearest the river was not. 
The accused was acquitted at trial and the Crown appealed. 

Held, the appeal should be dismissed. While the water in question was 
deleterious when discharged, it become totally innocuous prior to 
entry into the river, and therefore the Crown had failed to prove 
an essential element of the offence. ~ H.J. Whack, for the Crown. 

I.G. Nathanson, for the accused. 

March 17, 1976.

~ 
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No, 916/75 
‘ IN 'l'I|l-I (‘()_UN'|'Y COUll'l' OP VANCOUVER '

‘ 

llULl)r2l€ N1‘ V.\';lCOU‘J|-Ill

~ ~ ~ 

urulnn ) 

nvpununuw }- _RHAflhN5 FOR aunnnuuw 
v. » 

‘ 

; 
’ av 

n""‘lll‘\"‘ :.m'.1.~°»'l. § m-:n uoumm auocai mcoum-'om° 
1 * LIEITBD ) 

unsvunnuwrg 

(‘mu-2.:-l Iur Ih.- ('nu~.m/'.\p;ue=I\;m|;x ll..). hhruuk, Ivinq. 

Ca-unewl I"..n‘ Hue l:.'-5;’-mIJrmI‘.-: 1.6. Natl\.'m:;un, Esq. 

I);::..~ uf r...~..: 'n:u,: March 17th, _f‘J76. 

'l'l~‘i:: mull.-c-r uuiu-:.-‘. on I.(~.t'(‘r¢'e ||'I-.“ by way of uppcnl. 
(lr'1.nl cit: hm-an Icrnm Lha l'I:c-vi'm:1.11 Court, judgment of 
His :i.~r..w.u.° .‘.'u\E:_~.c: I"-.'.-ndu-glt nunlc on June 161.11, 1975. whceruin_ 
‘nu. (Hz.-.:|.~n LZx.t:. Lhu I€\:::1IOI\(1\-Pill‘. Mau:Mi.l]nn llluud-#1 1Indu.';l:c‘\r.-5 

l._i.'-$110.! \--.- ax;'-gull teal vi‘ the ch.'Irqcz;. There are two connl-.1; 

initi;a).].y in the llallicc of appeal; however, Counsel for 
1:32;: ‘:I")'a£1 1-:itl\dr.'r..'.-‘e Count 2. Accordingly the uhimge before 
l!.i‘:-. Cour‘. is .1sv»£u]!c:-rsv: the licagmndunt, 

"M. the Lfi-l:;r of \«'.‘u-couvnr, Province of British 
Cu] 12.... ‘o, rm or sxbout Um 21st day of Marci). 
.-\.D. l-J25}, all-.! unlawfully dL'|>\‘1dit it duletu--rious 

‘-l..'m‘.;,\‘. in a place uu-.1v.-.r condititmzs where such 
dulv \|T'ri\'“n ‘°.t:I.nr:c may D|H‘(‘.l.‘ waters fr;-qua-.nted‘ 
by 1'i:'l-.: cout:..u;,- to the lozrnl of 1-.he:‘st.\tutc in 
much c.'n£ac made and provided.“ -

‘ 

~ ~~ 
~~~ 

. Ehc facts are not in issue and pursuant to Section 
736(5) of the Crirminnl cud;-‘a altntcaueht of ndmiasions was made 
and file-3. .'-A l.‘.~':h'\bit 1. '1‘h5x:x clnrge was proceeded with under " 

S.u.'t‘.c:\_"y'.i(~‘.'*) .«‘.1 tin: I-'i‘:shcr1e.:a~Iu:t, R.-S-.C. 19710, 0. 63, \:h.'u:'h 

I’(:.'n.] E; III: I0‘. 14II\«‘5 I‘
' 

"(2) !§\a‘.rj('Ct Lo :aub_sr.-ctlon (4). no pnr.-;ou ulmll 
‘f-iil: nr gm. tit um a.|u|m.';‘il; of a do):-l'.m.'i.m|:s 

~ u_- t\_'[\(: in .'ll'.t‘.l' £'.r(-qm.~IIr.m1 hy 
; pL|c(-. |m:!.'.-I.‘ .'sn’y (:nnéIi.l'.iun:; \'Ih\'!l’|! 

ia".l.i :2llI|:'~|.vIHCn.' m‘ may olzlu;-L‘ delu- 
uhue lh-II. r--suite: l:'|.-r.-on |.h'n duposailz 

il‘lul.I“|(‘||!i :suh:..I'..=uu:v any eurun‘ ¢‘II|'{ Much 

~~ ~

~ 

- 2 - 

p,-no,-,.Jt,1p;-.1; 1-), 20 m|(1i2] of the 1a|:'.'.l.(.-rm.-.'.I: of facts 

which urn nut in issue clearly uutuhlinh that Lha luq nun‘ 

ruttoninfj water was .1 damn:-.1.-,ui¢.u.-3 ts--h.'sl:r'II-C’: «W-'6 -3'-‘UH’-"1 5-" ""5 

Visharicu Act. L'.'u'agr.q-|:.1n of Llu: :£|.u|.t:liu:;n|. ur |'.n.~°.:; 

(:1-n'u"I.y mar.nhl.i.:;lms Izhul-. Hm ;mh:;|:.uu:u \-:.an:; rum" .1 d(:)t:I.c-rinzl-'1 

|:ubr.l;.‘mcc ut. HI.-|L pnint. r:uch of Lhr-I-.(‘ p.'ur..:_..'»..»ph-a rt.-[’v:'r;;; 

to n numhto taken communnlnd Vi?“ 5““P1¢ 4 tflkefl it 053 P“i“t 

of (’Ii:;(:lu.'nrqc;. Lo Hanmphln; 1 lu.-Jug L-'II'.\-n M: I.hc: ]Ini_ult of entry 

.hII;n UN: lfnmu-.r |(i.vur. ‘Hm Siam:-||= 3 ‘-'-''’‘--'|Ia -193 -"-‘-7|=“"“" “' 5" 

Puragraplx 10, \».-.a:.- that nu.-.us.-M; ‘to H»: I-‘u.:'.r:r Hiv--r. l‘3'- -IZ~.’---‘-‘-Y“ 

what occurred mm a delurxzriuuivs :m|::»|~.a-rum wa;.. oi: ‘her-ii‘-"3 ‘-54 1'94‘ 

inmh-IV (mt: L-I«m.'::'.mi funk fro-m mu-x‘-2 it nnLm=u': Liv» !~‘zv..:..r-r tli-1-:,:'. 

fimnu [Ll |1('l‘i.r|‘J Iu.r.-_:«:.-3:; Lou}: l'|_-‘um a’-ii “Ii-‘E ‘--4* ’-*=*~"‘ ""5"" """-'1' 

Aucurclin-Jly when Lixxnx.-ln: J was 1.4.-:.lu.-:1, Llzi-1; I.-:i::I; UN: m,-;..-I:::‘. ‘.0 

the [.'[vur and rhr-. 1'u:.‘I.huru::I; [nun I'|'n.- pr.-inl. of di::c.‘-'::'j'.-. il 

wur. found to ho. nut dI.~.1(2tr:v‘i.ou:z. 

The Crnwn'S position is simyly that their nvwa 2s_ 

discharged once thev hhvn proved that the suhntance dischurucd 

uus deleterious.‘ The onus on the Cruwn Uoulfl ha?” bfi”H ¢i5‘ 

chhrgéd if the substance analyzed in Samples 1 L5 4 were Pi“V?d 

to be delcteriuus; than thereafter and prior to entry in the 

Fraser River were deleterious and/or on the cviduncu L fuxu wu 

hccame totally innocuoua prior to entry into the Fraser Livur. 

It follows the Crown has not brought themsnives uith1u the 

appropriate section. 

The appeal is dismissed. 

., .. .; 

1'-flfticia P:ou;1fng)£. 
' C.,C .J . 

VANCOUVER’, Il|{I'|"[.'iII COLU.‘Hl'(’\, 

May oth,_197o, 

tn ...- . ..
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Code of Canada and for the purposes of the within trial 

Pursuant to Section 736(5) of the Criminal 

(3) the hefiendant, Machillan Bloodcl Industries Limited, 
herehy admits as follows: 

(1) 

‘ ;’v*§~;zv/ :0; 

.:,’. Z’Z.-.- . 0.

~ 

(23 

(3) 

(4) 

(5) 

(6) 

(7) 

said property from January 1, i974 to December 

4% Aunwyc vr
' 

Macmillan Blooded Industr'es limlted4(heruin (ggr 
-''-5‘«' o‘ 

I‘ ‘I ‘I-7 00’ (ll ,~‘a.- frlrpfii . .: , 
_ . 

' 76 ‘ ,t5% . rcIorr{d to as thzfihofendhntl owned zygioce of ”;’<2Zfl
. 

property situate at 3512 South Kent Street. 
(9) 

in_tho City of Vancouver. in the Province of 
British Columhia (hereinafter referred to as 
the said property) from January 1. 1974 to 
December 3), 1974 inclusive and including 
march 2}, 1974. 

Thrvflefcndant operated a pIywood.p1ant at the 
(10) 

A 31, I974 inclusivc'and including March 2!, 1974. 
the Defendant owned three tanks, which were 
situate on the said property from January 1, 

(11) 
1974 to December 31, 1974 and including March 21, 
1974. 
On March 2], 1974, the three tanks mentioned 
in paragraph (3) of these Admission of Facts 
contained approximately 15,000 to 20,000 
gallons of water (hereinafter referred to as 

(12) log conditioning water), which was at times 
heated up to a temperature of 100°F. 
The log conditioning water had been used at 
one time on a daily basis during the winter 
of 1974 to defrost logs by depositing up to 
§00 frozen logs into the log conditioning 
water for-a pcrjod,of four to eight hours. 
nefore depositing the frozen logs into the 
log conditioning water the bark was removed from 
eavh_{ro:cn log. 

On March 2), l97d hacfiillan Bloedcl Industries 

..../2

~ ..u....,.....--. ..... .. . .... .. ... .. . . . . ......... .. ..-., ...._. ...... . .-. >4l4I& -......... 

Limited decided that in“ rundllinnlnp water 
wmud m»longm‘hepmquhwd. 
The Duficndant hired A. L A. Anderson Septic 
Tank Limited to rcmcvc the lap condimioning 
water from the three tanks located on the 
said property. 
A. E A. Anderson Septic Tank Limited was 
directed by the Defendant-on March 2!, 1974 
to discharge the log conditioning water [ion 
the three tanks into a certain pdrtinn of 
the Defendant's property near the Fraser 
River in the City of Vancouver, in the 
Province of British Columbia. 

_A. & A. Anderson Septic Tank Limited did 
remove the log t0n4ili0niug’unlvI out oi the 
tanks and pumped it into their trucks on 
March 21, L974. 
In accordance with the instructions received 
flnom the Defendant, A..& A. Anderson Septic Tank 

vLimitcd took the log conditioning water in and 
about the area designated hy the Detcadant 
and there discharged the Jog conditioning 
water into the ground. 
A total amount of 2,000 gallons of log condi- 
tioning water flowed from the place of discharge 
by A. & A. Anderson Septic Tank Limited into 
a ditch and through a culvert Ohereinaftcr 
referred to as the said culvert) which 
discharged the log conditioning water into 
a ditch (hereinafter referred to as the said 
'ditch) along Boundary Road in the City of 
Vancouver, in the Province of British Columbia, 
which lead into the Fraser River, which has 
also situate in the City of Vancouver, in 
the Province of British Columbia.



_?6.. 

(14) 

(15) 

(1%) 

(17) 

(13) 

(19) 

(20) 

(21) 

The said ditch along Boundary Road where the 
log conditioning water was discharped from 
a culvert Into the said ditch was approximately 
forty to fifty yards from the Fraser River. 
The total distance that the log conditioning 
water travelled before it entered into the

‘ 

Fraser River was approximately one thousand 
ft-cl .

‘ 

Certain portions of the log conditioning 
water rnlvrcd the Franer River. which is 

situate at the City of Vancouver, in the 
Province of British Columbia. 
Four samples of the log conditioning water 
were taken by an Environmental Protection 
Services Ofiicur of the Department of 
Environment on March 21, 1974. 

Sample No, 1 was taken at the said culvert 
where the.log conditioning water was discharged 
into the said ditch along Boundary Road in 
the City of Vancouver, in the Province of 
-British Columbia. ' 

Sample no. 1 was then tested by a qualified 
biologist and found not to he-a deleterious 
suhstance within the—ueaning of the Fisheries 

- Act. Chap. F-14, s.c. 

Sample No. 2 was taken nt~a point where the 
log conditioning water entered the said culvert. 
Sample No. 2 was then tested by a qualified 
hiolugist and found to be a deleterious-substance 
within the meaning of the Fisheries Act, 
Chap. F-14, S.C. 

Sample No. 3 was taken from the Defendant's 
property where the initial discharge of the 
log.conditiening.watcr was made by A. E A. 
Anderson Septic Tank Limited. 

.../4 

(21) 

(23) 

(24) 

(26) 

Sample No. 3 was then tented hy a qualified 
hiologist and found to he a deleterious 
substance within the meaning of the Fisheries 
Act, Chap- F-l4, s.c. 
Sample No. 4 wag taken from the Defendant's 
three tanks located at the said property, 
Sample No. 4 was then tested by a qualiiied 
biologist and found to he a deleterious 
substance within the meaning of the Fisheries 
Act, Chap. F-id, 3.U. 

Lou conditioning water-has a tendency of 
exhibiting unstable characteristics as u 

result of its chemical composition.‘ 
Between January 3} L974 and Deccmher ll, 1974 
and including March Z], 1974 fish frequented 
-the Fraser River situate at the City of 
Vancouver, in the Province of uritish Culuthiu. 

MHCMILLAN BEOEHEL INDUSTRIES LIMITED 

per 
Counsel for the Defendant, 
MacMil1an hlocdcd industries 

Limited.



BRITISH COLUMBIA PROVINCIAL COURT 

Hogg J. 

gggina v. MacMillan Bloedel Industries Ltd. 

Fisheries -- Unlawfully putting debris in water that flows into water frequented 

The 

Held, the accused was convicted. 

The 

by fish - Logging operation under control of the accused resulting in 
deposit of debris into tributary of stream flowing into fish—bearing 
river -- Strict liability offence -- Accused convicted -- Fisheries 
Act; R.S.C. 1970, c. F-14, 3. 53(3).

A 

accused was charged with unlawfully putting debris in water flowing into 
water frequented by fish after a logging operation under its control 
resulted in the deposit of a considerable quantity of wood waste into 
a tributary of a stream that in turn flowed into a fish—bearing river. 

The offence was one of strict liability and 
therefore the Crown was not obliged to prove mens rea. 

Queen v. Pierce Fisheries Ltd. (1971), 12 D.L.R. 3; Attorney-General of 
Canada v. Brydon, [1975] 2 W.W.R. 705; refd to. 

Fisheries ~- Sentence -9 Putting debris in water that flows into water frequented 
by fish —- Accused fined fifteen hundred dollars -- Fisheries Act, R.S.C. 
1970, c. F-14, s. 33(5). 

While the offence was not an extremely serious one, the accused had carelessly 

H.J. 
D.W. 

breached an agreement made with fisheries and forestry officials to log 
the area in question in a lawful manner. However, taking into account 
the size of the company and the rectification of the damage which it 
had undertaken, the public interest was protected by a fine of fifteen 
hundred dollars.

' 

Wruck, for the Crown. 
Shaw, for the accused. 

April 5, 1976. 

-‘95A--
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IN THE PhOVIflCIAL COURT OF DRITIhH COLUMBIA 

ISOLDEII’ NI’ QUHIIII CUJMl!:0'J."1‘[£ -CITY 

(Before; his Honour Judge G.P. hogg) 

Queen Charlotte City, B.C.. 

April 5, 1916. 

R E G'I NVA 
V 3 

MAC MILLRNVBLOEDEL 
INDUSTRIES LTD. 

J u in G M 1-: n '1' 
§0i_l__A_§:)_ 

h.J. WRUCK, ESQ. Counsel for the Crown 

n.H. sums, 3-‘.50. Counsel for the uofiondam: 

KOGG, G.P. (Oral): 

Thin in a charge against Macmillan hloodul 

Industries Ltd. that it did on or about the 16th day 

of April, 1975, while-engaged in lugging, unlawfully 

put debris in the waters that flow into waters frequented 

by fish, to wit, the Yakuun River, in the County of Prince 

Rupert in the Province of British cnlunmtu, coutraxy to 

the'pr0via1ons of section 33(3) of thu Finheries Act, 

amended. 
“There's a second count on the Information. 

On August 22nd, 1975, judgment uas reuerved on 

Count 1. Hr. Shaw appeared for Hacflillan nloedel and 

nrgued sentence in the event of a conviction. Hr. wruck 

appeared for the Prosecution and judgment was reserved. 

I am prcparod'to give judgmant'nou. 

There wan in reality no dispute as to the facts.‘ 

Mr. Eckard Mendel, Hornet Ranger, Queen Charlotte City, 

testified for the Prosecution. his job for a year and 

a-half on the Queen Charlotte Ielands had been to report, 

inspect anfl manage tenures and cutting permits and in the 

course of his duties he investigated what was known as 

Cutting Permit No. 39. »He first became involved with that 

permit, which wen u perndt hold by the Defendant, on 

February 3, 1975, when a written application from Mac- 

Hillan ulnedul wan made for an amendment to the permit, 

to permit logging on an urea other than the area covered 

by the permit. he a result of that application, an arrange- 

nent was made between Mendel. Paul Chapman, and Kieth 

neuron, the Fioherica officur, to visit the.oite.
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4 

The uitn covered by Permit No. 31, as the 

application for an nendmcnt covered, covered part 
of Graham Iuland=including hurts of tho Yncouu River 

and King crack, as shown on a map which I think was 

marked Exhibit 1. In any event. as a result of that. 

joint inspection,‘ hey went out again on February 4th 

to inspect Kinn Crack and the three men decided that 
the-portion of the crock above the road could he pro- 

tected in such a way as to permit longing and to allow 

loan to he failed across the crock without damaging 

the creek. Because of the steepness of the slope 
towards the creek, these three gentlenan, Mr. Chapman. 

of cour5c,rcpre3enting the Defendant, decided that what 
could not he felled across the crack could be yarded 
across so as not to touch the water; They alao decided 

that below the crack the trees were to ho felled away 
from the creek and away from the tributary, King Creek 

being a trihuthry vnknx flows into the Yakoun River, as 

I understand it.
V 

On the basis of that inspection, this witness, 

Handel, drew up a unmorandum of what had been agreed 

upon and wrote a letter to the company. On receipt of 

that letter, Mr. Chapman. and Mr. I-lurchison, 1 think it 

was, stated that there-would be no problena protecting 

the crack. that it cnuld he done and would be done and 

there would be no‘ problem in protecting the tributaries 

of King Creek. It was arranged that Mr. Chapman would 

telephone the Fisheries nupartnnnt and the Forestry

~ ~ 

-A 

Branch when the logging had begun no that a further 
inspection could be made. 'Chapmnn raid that logging 

would start about April lat. Chapnmn in the Divisional 

Engineer for Kucnillnn uloedel on the Iolandsy or he was 

at this time, and was rcsponaiblc for the engineering 

work which included the laying out of the blocks and 
the—1ooking after of the resources of the forest. 

’ 

The stream, when the logging cammuncnd or ueforc 

the 1ogging_c0nmenced, was in a natural state. There 

was no disturbance and no debris whatever in the stream 

on February 6th.
_ 

In April, this witness received certain infonnation 

and as a result of that information he-and the Fisheries 

Officer, Hebron, went to the area where they met Chapman 

and another employee and they found the creek full of
' 

debris with logo and debris in the tributary of King 

creek, both above and below the tributary and the creek 

itself. Chapman said he had no idea what had happened 

but he accepted full responsibility and he had no excuse 
and according to this witnessu that redo the credibility 

gap very wide. whatever he means by that. It's my under- 

standing thnt this logging had been contracted out and 

because of a 1aok.of communication the logging wan not 

done in the way which the company intended it to he done 

or directed it to be done. The-tributary was full of 

trcen, branches and whole logs that had been felled. It 

was almost inwosaible to ace the water and there was a 

air foot depth of material on the crock.

~
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She exhibits, the photographs ohowod tho damage 
to the creek. There wore a nunmer of photographs, 
zxhibits 4, S, 6, and'9. In addition to that, there 
were a largo number of slides which showed the damage 
pretty well as this witness described it; and from-‘ 
those slidan you could see the logs in the tributary 
Lfltch the stuxps of the trees that had been cut. This 
witness said that from his experience he would say that 
they had undercut purposely to guide them directly into 
the creek. They were fresh cuts, not more than two or 
three vests old. ‘He testified that-there were fish in 
the Yahoun River and that he himself had caught several 
fish in the river shortly before April 18th.

I 

now, that is pretty well the evidence. he was 
cross-examined at some length and he stated that there 
had-already been logging on the uest block} he didn't 
pay particular attention to the nest block- he didn't 
notice any logging near the streams in that block. There 
was sore discueninn about logging in the west block and 
an far as 1 can remember there was no suggestion that 
timber would have been felled into the stream on the 
vest block; I did 0.x. the cutting of timber across the 
stream above the road area. Because of the physical 
condition of tho strnam, I 0.K.'d the cutting of timber 
across it above the road area. we agreed that the trees 
could be fe11ad‘acroos the draw with no damage to the 
crack. The odd piece of dubris would land in the creek- 
hut that Ufluld be of no significance. The stxunm would 
Lu [roe flowing and clear. 

The witness was then asked if two or three of 
the trces~be1ow the crack in the cast block were 
leaning towards the creek and he admitted they were 
but he said that‘s why we got George Murchison, he 
was an export and he uaid they could he felled away 
from the creek. ’It was also suggested to the witness 
that it was agreed that they could he felled across 
the creek but he denied it. According to Murchison, 
they could all be felled away from the creek‘ It wan 
the area below that caused them to get Hurchison. He 
admitted that the tributary is,ju3t a few feet wide, 
not more than two or three feet, that the depth is, 
in places, only three or four inohns but in other 
places in pools up to about a foot. It also contains 
alot of twists and turns. He admitted that the tribe 
utary Han still flowing but it had been diverted 10 
or 20 feet in a number of places. He said that very 
shortly afterwards ho asked Macmfillan Bloedol to clean 
up the debris and gave them a month to do so. He went 
out within the month for a further inspection and was 
-completely satisfiied with the way Maoflillan had cleaned 
up the debris and he was satisfied-with the results. He 
said that the damage in the not result would be minimal. 
I don't understand that because on ro-direct he said 
what he mount was it would be minimal compared to damage 
that might have been done had it happened in Area A rather 
than in Area B, but on rcrdiroct he said there use much 
more than minimal damage, there was alot of damage.
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ncbron also gave nvtdonce. he woe thu Plahcrlen 
offlcur. he said he'd boun,four years in the Chorlotteo. 
Previous to February 4th he had called a joint inspection 
with Handel in Arno A. There were no recently out logo 
or ccbrle at all. "It was what we called a virgin ntxenm 
that could be cepablu of allowing coho to sgawn. The 
inspection wan £0; the purpose of determining whether 
timber could be out without jeopardizing the utrcam 1t~ 
self. our purpose was that none of the logs or debris 
would end up in_the strnam. They assured us there would 
be no problem at ell. It would be logged with minimal 
danage, if any. All timber would be felled across or 
'high llfted.eo they would not touch the stream;”rChupman 
said this is a critical area, they would be in touch 
with us. As the Department of Fisheries receivufiino 
word, another inspection was made on April lfith. The 
»stream had been completely diverted in-some places one 
debris had been piled to six feet high in eomo places. 

There were two admissions mean by counnolythat 
uacnlllantaloedol Industries was engaged in logging in 
the King Creek area between February and May ofjl975, 
and-secondly, that the Ynkoun River is froquentod by finh. 

On cross-examination, it had been said that the 
initial inspection was wtth Chapman and Murchison. I 
conit recall whether we inspected any other area. At 
first there was just the two of no, we went and got 
Htrchlsou. hcrhops Hurchison was not with us when we 
first discussed the tributary but he was the second time. 

- . . . hero unto trees ln the downstream he won .m).erl wh«..thcx: t
I 

area leaning over the stream and onto there were aevfiffil 

| 2‘ = - - ' tint vole qurntionablu It was agreed that n?Btf°“m 
. _ , - t -h it. chey could be felled eereaa.the utream but not one 

Downvtrenm thorn were no true: and it was uurnod they 
lld )o felled across The trlbutnxY “1°“9 “i“9 c‘”"k eon 3 - - 

n ‘ 

co the Yakoun River was two one a half mllen. I ¢fii“k 

that's an errdr_on my 9553- Th0 d15‘““c°"‘ “hi“k‘ from 
. .-..,.~ .- -—-'~.-.n1-:in the tributary along hzug erect to the lalotr Vc 

.¢go and a half miles} 
g

_ 

- ‘A11 .—- -" It -now, on that ov1aunee,.DefencL argued flrnt tla 

there was no indication that any of the debris went lnto 
' 

. ,. V - - h ‘. to the Yakoun-River; 2) thtxo wan no proof of any axfl 

any £15“; 3) there was full and con‘1eto aecavtfinfie °5_ 

the blame by the Defendant: 4) tn?“ hfiPPe“¢d hY»”i5L“k°! 
' 

n 

V. 
.- . dtirt tho that tho right-of-way fallors needed \orP an I) 

work had been contraetefl out by ”0C“i11““ "1°°d°1 

.Industrics. The debris, in the end result, was cleaned 

up in full, there was no damage. 

how on that evidence, I must declde whether Mac- ' I 

_ v 1.I’j_. Millan nloodel Industries Ltd. did unlawfully put €39‘ 5. 

into waters that flow into waters frequented by fish. t0 

wit, the Yokeun River, contrary to the provisions of 
section 33 (3) of the Fisheries Act, as unnndcd. The 

noetion reads as follows: 
"No person engaged 1“ 1°99’“9' 1“mb°'i“9' 

~ land clearing or othar 0P0fat1°“3 5h“11 

put at knowingly perndt to be Put fl“Y

~ ~
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clash, utumps or other dcbriu into any 
waters frequented by fish or that flows 

into such water or on the ice over either 

such water or the place from which it is 

likely to be carried into either such 

water." 

It is my opinion-that that section is what is 

called a strict liability section. In other words, it 

is a complete prohibition. Menu ten, in my opinion, in 

not an element of the offonce. _It in not really-a 
criminal offence. The section is there for the purpose 

of protecting the public and it must be complied with. 

It's true that the section contains the word "knowingly" 

in part of it. “no person engaged in logging, lumbering. 

land clearing or other operations shall put or knowingly 

permit to be put any slash, stunmn', and so on. I don't 

think that changes the situation. 

Thcre'was no evidence-thut anyone other than Mac- 

millan Blocdel Industriea Ltd. or their sub-contractors 

put the debris into that creek. The principals of strict 

liability wero.reviewcd by the Supreme Court of Canada in 

the Queen vc Pierce Fisheries Ltd.,.l2 D{L.Ra 3, p. 591; 

(1971) (S.C.R. 5). In that case the Respondent Company 

was charged with a violation of‘the Fisheries Act which 

nukes it an offence to possess an undersized lobster as 

defined in the Schedule. The evidence nhowed that out 

of fifty to sixty thousand lohcteru brought into the 

plant on the day in question, some 26 were undersized. 

Hcither the officers of the congnny or any raaponsibla 

employee was found to have any knowledge of the presence 

of the undersized lobaters. The question was whether or 

not the offence was one of strict liability and the Court, 

with chief Justice Cartwright dissenting, held that it was. 

Mr. Justice Ritchie, with whom the-majority of the 

Court agreed, not out three clauses of cases wherein the 

presunmtion of menu ran in not applicable, Firstly, acts 

not criminal in the rcai=sense of the word but acts pro- 

-hibited under penalty for the public good. Secondly, 

public nuisances. Thirdly, criminal proceedings which. 

are,rcally sunrmry means of enforcing a civil right. 

He stated this: “If the purpose of the Statute is to 

add a new crime to the general criminal law it is 

natural to suppose-that it is to be read subject to the 

general principals according to union that law is 

administered but other considerations arise wherein 

matters of police, of health, of safety, or the like, 

where legislatures adopt penal measures in order to cast 

on the individual the responsibility of so conducting 

his affairs that the general welfare will not be 

prejudiced." 

In my opinion, the true object of this-sub-section 

in to regulate an activity pro bono publico and not to 

create a new criminal offence. The'Picrca case was 

referred to in 1975 in the case of Attorney—General of 

Canadanvs myaan (M75) 2 w.w.R. 765 (c.A.). In that 

case, a farmer wau convicted of having delivered to the 

grain pool, grain in excess of the quota allotted to him
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under the Canada wheat Board Act. The fnrmur hno 
got into the hnhit of following directions of hid 
agent as to how much grain ho had dolivarod to the 
authorities and by an honest mistake tho agent mis- 
lead the farmer an to the amount of grain he'd already 
delivered and acting on the word of the agent, tho 
fnrrcr de1iveruo'grain in excess of hin quota. It 
woo held by tho Court of Appaa1'in Manitoba that tho 
offiuncu was one of strict liability, that the Act in 
question was to provice for the orderly fitutribution 
of grain and thou such provision was in the public 
interuut and that therefore, it mafia no diffcrcnce 
whether it was an honest ndatagu or not. 

I find that this is a strict cnsn of-strict 
liability. I find that tho trihutary did flow into 
King nruak, it aid flow into tho Yakoun River and that 
the Yuknun River is water frequented by fish. That 
being so, I find tho Defendant guiltyi 

’uow, as to sentence. It was suggested to no that 
a heavy penalty was indicated should I find the Defendant 
guilty. I think one previous conviction was proved in 
which-iput it this way, a conviction vary clooo to hero 
in which the Eino was $l500.- Tho maximum penalty is 
55000. It was argued before no that this tributary 
contained so very little water that-the likelihood of 
any debris at all reaching tho waters thazhad been 
aimiitudly waters cuntaining.£iuh, was slight. In other 
words, the tributary was, in places, two or throe inches 

deep and a tow inches in width. It was more o£ a 

‘trickle than a tool tributary. Thorn wua no evidence 
one way or another us'to whether debris from that 
rivulet if you like, would reach King Creek and would 
eventually reach tho Yakoun. 

In View of the fact that there was no evidence, 
I think I must aosume that thorn is n stxonq poun- 
ihility that name, at least, of the debris uould reach 
the Yahoun Riven. whother.or not it would intetfcrc 
with the fish spawning is a matter of speculation. 
.1 do not conaifior this offence extremely oorioua 
except insofar that the Defendant, through its servants, 
did breach an agreement thnt they had made with the 
Forcstry nnfl.Fisher1e3 authorities. VI am roasonably 
satisfiod that it was=dono——certnin1y wasn't done 
deliberately, I think it was done carelessly, I think 
there was a lack of conmmnication between the Defendant 
Company and the men who nctually did the falling. I 

think the Defendant Company, when it was brought to its 
attention, immodiatoly did all in its power to rectifiy 
the damage that had been done and I take that into 
consideration.‘ 

‘Now, as to an amount. I cannot help but take 
judicial notice the fact that Macmillan Blocdel 
Industries Ltd} is one of the largest corporations, one 
of the largest public corporations in Canada and that 
the fine, no matter what fine is imposed. is in all 

liknlihood not going to be borne by the shareholders.

~ ~
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It in borne, in the final nuuryaiu. probably by the 
taxpayer. Whether thnt‘s no or not, the difference 
between $5000. and $1000. or even $100. for that 
matter, is not really a grant inportance nor in the 
amount of that flue-3 deterrent to a company that 
deliberately wishes to defy the provtaionu of these 
Statutes. The puhllc, on the othur hand, must be 
made aware that thene Acts are thurc to be obeyed. 
T hey are there for the protection of the whole of 
the public and a fair ffnu unéer the clrcumstaneos 
is $1500. and I fine the Company that amount. 

Count £2 was withdrawn or rather there was a. 
Stay of Procaedinfis. 

I HEREHY CERTIPV the foregoing to 
be a true and accurate transcript 
of the proceedings herein to the 
best of my skill and ability. 
x"“ 

37 
,7)? 

‘I o 
' 

_ .,. 

{_.-;gt'='-15.1.-.¢«.e¢..»:.-.<4._4'-_aZ._V- 2.. -2’.-4;:¢_'4:\._/\Z__. 
‘Ge evicvu H. Dakar 
yfflqial Court Recorder.



PART III 

UNREPORTED REMARKS ON SENTENCING 
UNDER SECTION 33 QF THE FISHERIES ACT 

INDEX 

Whonnock Lumber Co. Ltd. 
Jan. 28, 1971, Chilliwack, B.C.

_ 

Provincial Court, Judge A.M. Guinet 

K.P. Wood Products Co. Ltd. 
July 2, 1971, Kamloops, B.C. 
Provincial Court, Judge D.M. McDonald 

Pinning Tractor and Equipment Co. Ltd. 
Oct. 20, 1971, Kamloops, B.C. 
Provincial Court, Judge, R.W. Greig 

Federated Co-operative Ltd.
_ 

Dec. 16, 197 , Salmon Arm, B.C. 

Cardinal River Coals Ltd. 
Apr. 24, 1972, Edmonton, Alta. 
Provincial Judge's Court, Judge C.H. 

Columbia Cellulose Co. Ltd, 
Nov. 11, 1972, Prince Rupert B.C. 
Provincial Court, Judge D.W.S. Ward 

Giant Yellowknife Mines Ltd.
_ 

Feb. 24, 1975, Yellowknife, N.W.T. 
Magistrate's Court, Magistrate F.G. 
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REMARKS ON SENTENCING FOLLOWING GUILTY PLEAS 

Nature of 0ffence_and Issues Considered Company Fine 

Whonnock Lumber $3000 Damage to spawning grounds 
33(3) 

K.P. Wood Products $3500 Sawdust on ice, long delay before remedial action taken 
33(2) 

Finning Tractor and Equip. $ 750 Oil allowed to reach water, warning to Company not given by letter nor ' 

33(2) given to officer of Company, remedial action taken 

Federated Co—operative $3000 Barge load of debris dumped into lake, injunction to refrain granted, 
’ 

33(3) ‘

- 

Cardinal River Coals $7500 Coal fires silting stream, no toxicity, $200,000 to be spent to remedy 
33(2) 

Columbia Cellulose $1500 Pumping failure, red liquor from pulp mill, Pulp and Paper Effluent 
'33(2) Regulations not applicable to the Defendant's mill (p.73) 

Giant Yellowknife Mines $2000 Tailings spill, deterrent, large expenditures for prevention 
33(2)

~ ~



BRITISH COLUMBIA PROVINCIAL COURT 

Guinet Prov. Ct. J. 

Regina V. Whonnock Lumber Comfiany Limited 

Fisheries -- Sentence -— Deposit of debris in water frequented by fish -- 
Spawning channel damaged by logging operations -- Accused negligent 
.in failing to ascertain existence of spawning area and failing to ' 

prevent damage to it -- Three thousand dollar fine -- Fisheries 
Act, R.S.C. 1970, c. F514, 33. 33(3), 33(5). 

Darragh Vamplew, for the Crown. 
John Fraser and William Ferguson, for the accused. 

January 28, 1971s 
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PROVINCE OF BRITISH COLUHBIR) 
ooozmr or was-amen:-an ) 

mamas vm-.n.rw, zsq . . 

JOHN. 
NI LLIAM -PERGDSCXC , seq- : 

THE COURT: 

Dmvxucxnx. count or nnxrxsn common 
‘ I 

cnxnmu. amazon 
nomzn xx cntnnmncn 

lnetere nie Honour Judge A. H. Oaiaet) 

3.3 3.! N~A 
ve 

vnzormocn nmman comm! amaze 

chill-ivnex. n.c. 
January-28. 1971. 

appearing for the comm. 
run.-zrn. Beqi, and ‘ 

appearing -for the Defendant coopuay’. 

REHQRKB O? RIB HOROUR A? 
’ BSHTBRCIHG 

eeeeeaaeeeaeeeeieeeeeaeeeeae 
Hell. I think I can agree with deince counsel- 

that thin in not a eituatien to inpoae the_nnxim:e 

penalty. on the other hand. 1 varunnlly. I think. 

trying to impose a penalty which will indicate that 

the practice oi doing thinga that are likely to harm 

iish in a serious matter and‘it aunt be made obvioue 

that it in serious. ' 

It would neon to me that the coat of reconditioning 

the epawning channel iI_2gt a thing that ahould be too 

much on av mind, It may give no some impreeaionaet the
I 

seriousness of the matter. but by and loroe'I.vou1d~ 1 

think that thig_ig“a civil natter between the riahfitiee 

Department and Whonno§3_1m:he:. ________ . ,--

~ 

,. 

___

, 

.. 

.V. 

.. 

,V 

., 

.5

- 

-. 

. 

,... 

-en, 

~._.....,. 

. 

.,.a-an... 

_-..—...-.

. 

..u. 

‘I an more concerned with the principle of harm that-ie 

done and loan eueteined by the public-generally and a 

loan of the fish. I (eel that I have to quote a aub- 

etantial figure. I think it in impoeaible to reach 

anything that is going to be uhat other judgee would 

reach. I think it ie, unfortunately, a matter acne- 

what of gueeeuork.
_ 

I do think that thin in e eubetnntial logging
g 

operation obviously done for eubatantial profit. when 

a corporation that in licenced to do this and allowed 

to go in there to do it. they should be able under 

ordinary circumntancee-to obtain all the technical 

advice that is necessary to prevent the doing of harm. 

x gh1nx.gh.¢ they have been quite remiss in not 

knowing of the existence of this npnvning channel. I 

_uould thinh that when they are operating in an area 

where there are streams, that it would be one of the 

tiret things that they would have to check, would be 

what poeeihle harm their operation: would do to the 

lien in that stream and to find out-if there are any 

apecial.problema in relation to tieh.- Thin they appar- 

entlf did not do and I think that in a negligent act 

of some considerable consequence. 

1 an imposing a penalty by way of fine in the amount 

oi" s_3_,ooo.
_

N aeeeee‘-ff-teeneeeeoenaeoaeaeeI 
‘ I hereby certify the foregoing 

to be a true and accurate tran- 
ecript of the proceedings heroin. 

Deputy Official court Reporter

2 ~



BRITISH COLUMBIA PROVINCIAL COURT 

D.M. MacDonald Prov. Ct. J. 

. Regina v. K.P. Wood Products Ltd. ‘ 

Environmental law -— Water pollution -- Sentence -- Permitting deposit of 

The 

deleterious substance in a place under conditions where may enter 
water frequented by fish -- Emission of partially burned and unburned 
sawdust onto ice covering river -- Accused negligent in implementing 
remedial measures -- Three thousand five hundred dollar fine -- 
Fisheries Act, R.S.C. 1970, c. F-14, ss. 33(2), 33(5). 

accused was convicted on a charge of permitting the deposit of a 
deleterious substance in a place under conditions where it may enter 
Awater frequented by fish after a considerable quantity of partially 
burned and unburned sawdust was emitted from its plant onto the ice 
covering the North Thompson River. The evidence showed that the sawdust 

V 

would adversely affect fish by obstructing the flow of fresh water 

Held, the appropriate fine was three thousand five hundred dollars. 

L.P. 
A.S. 

over salmon spawning beds and depleting the oxygen from the water 
through decomposition. 

_

‘ 

The 
delay by the company in rectifying the problem required a more serious 
penalty to be imposed in order to satisfy the objective of deterrence. 

*Jensen, for the Crown. 
Berna, for the accused. 

July 2, 1971. 
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IN run PROVINCIAL counr or nnxrxsn cotuhnrh 
. nupone are uououn JUDGE D.H.,Bnon0flALfl 

' Knhtoops. fi,c.' 

_, _JULY'2,.h§?1. 
REBIHA - - 

_ 
. 4 

vs 
' 

' '~. 

K.P. wodb PRODUCTS co. urn; 
' 

-
‘

I 

L.P. Jzvseu. esa.; appgfrlnu for the ¢5°""- 
5.5. RERNA, Esq., appearing fbr tho A°¢u=°d- ' 

- 

,
K 

TUE CUURT:

~ 

As E N T E N ct? . t 

-- _.-; 
Thu Ancuwed company is churned undor

,

- 

.s9c;1°n 33, subsection 2 of the Fisheries
' 

Act, the section in this particular Act 

They are chnrged that; "on or about the 2133 
day of January, A.“. 1971, did un1a"fu11Y 

- permit the depoait of a deleterious substéncef'J- 
1n 3 p1pcg, to wit: at or near the North

‘ 

Thompson River, under a condition “here such 
deleterious substance may enter voter 
frequented by fish.“ 

1' 
The_de1eter1ous substance alleged in the ' 

Informction was partially burned or.unburned 
sandust and was deposited on the snow and the 
ice on the North Thompson River during the 
winter time and specifically deposited on the 7 

ice on the 21st da§ of Janudry. 1971{ 
' 

I believe that in a case like this the 

_Court has to take into consideration the 
series of events that led up to the

1 

thin charge "as laid. It would appear that 
the Accused company had purchased the mill 

'in cuestion in 1966 and that "hen-it 
purchased this mill it vou1d.hc in the "ords 

} _of Defence Counsel "in a deplorable condition._ 
' The Fiahcnion Department officers examined 

' 

1’the situation, as far no the record before thi 
Court indicates, in the month of October, 
;1969, and-at that time they ohnerved that-the 

"'1 sawdust was-going out.ot the burner and
_ ‘§ paettlinu into the "orth Thompnun diver. The 

;7_-Fbshcries "apartment officers made two more 
"”_-j'v1s1ta 1n October, on the 5th and 5th, and

~ 

that was proclaimed on the 15th or July. 197C fi_: E ;.i :H.7 they emphasized to the mill-stacr at that 
time that the escaping sawdust from the 

‘_: burner must be stopped. 
L1 The Company did make some efforts at this 

.'f time to repeir the burner, however the 
I 
condition persisted and the burner continued‘ 

' to emit sawdust onto the ice and snow on the 
jf North Thompson River during the winter of 

1959 end 1970. nurthg this time the'Fisheries 
"epartment officers visited the m111.scvere1 J 

and emphasized that they must take 
.3 .some positive action to stop the situhtion 

’ 

from proceeding. Again steps were taken by 
the company from time to time, including an 

:‘expenditure of $10,000.00, however these
H 

. 

repatre were, ae_fnr_as the burner was
. 

‘conderned'uhich again cost thom.n considerable
2
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amount of money, of little avail and the" 

vsituntion persisted, 
_Nou, I am concluding from the evidence 

that_the=sawdust_was deposited ench5operating 
day onto the river, on the snowinnd ice. It 
is true that during certain times the mill 
was shut do;n and during these times the‘ 

situation wouldn't exist. "on, the extent 
V’ 

of the-deposits becomes clear to this Court‘. 
when onu.connlderu the nviduncu that dflrlflfi 

:the winter time the deleterious substance Hes‘ 

i observed for a‘he1f mile below and a heir 
“‘mile above the mill and these deposits were 4. 

' heavily concentrated for one thousand feet 
h ebove_the mill and one thousand feet below 
_and throughout the width of the river. 

"ow, until recently this type of 
_ Situation would poaibly not concern very many 
people, however it has been'put before the 
Court'thet the sawdust in the river has tvo 
effects: 

(1) the sawdust disturbs the normal flow_ 
lof interérevel water and in this "ay_ 

'1;cuts off oxygen supply to selmon eggs 
'. ,?(2);Sawdust—deposits undergo a decay 

process es n resutt of microbial 
activity, and consequently tend to 
use up the oxygen supply percolating 
through the stream ben.- 

A. 

Now, the Court_has been told that the 
North Thompson River is n spewning area andt

1 
.; 

;Cl:rcose I em aware that this company had 

‘. !'i‘V6!‘. 

in my opinion this sawdust flowed some thirty‘ 
- mile; below the mill so thin in clearly a 
'situntion‘that is serious in the eense that 
the deposit of the deleterious substance is 

very great. 
_ _ 

The maximum fine is.35,C00;fi0.' The 
purpose of this particular statute is to 
preserve one of our most valuable resources; 
eelmon and_¥isheries, and in this particular 

hknouledne and they hnd been advised on at 
‘least a dozen occasions to deal effectively .' 
yvith the problem and to stop denociting this 
fsewdust in the river and on the ice on the 

V l have no alternative here but to conclud 
'c’;thet in spite of continuing Dressing recuests, 

‘v_ :1ater demands, to remedy this situation, 
the Accused company failed to do so. It is : 

.l=true they did tnke_§teps and they did take 
'pction'from time to time to remedy this 
situation.: It in else true that the action 
they took wan inadequate and it didn!t stop 

K= ,aavdust from going into the river. 
Izam advised today they-have taken action 

or steps to remedy the situation. ‘I don't 
know whut_they are, hutcapparently they are 
effective in that hr, Goodmen, Fisheries. 

11'0fiicer,Aadvised_the Court there is a marked 
difference between the amount of snuduut 
flying from this burner an opposed to January

# ?
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. 
-‘ 

- nno. I believe I muat take th1s.1nto 

- virnlng or so they Jnid n change. ‘One nluht 

' This 
_5ome 
"choy 

-."rL- 

I -

q 

or this year. Nan}, this seem to indicate 
to this court that thero_uas a remedy 
evalinble and it in regrettable indeed that 

_ I this remedy wnnn't effected some tao yenns 

conslgeration when I am assessing the peneity me I 
Th1s.1s not a case where the Fisheries ;, 

' 

, °nB_ 
Officer say; the pnwduut huinc emitted into ' 

the riyer as they did here and-at that time, x_p_ ‘or after a'short_ner1od; and maybe after one fine 

-say in thnt tyne of situation where thcne was 
’ no knowledge of the-namnge that was being don 
that the Court nhould nescsn a nominal fine. 

ts different. ,These people knew Tor,‘ — 
. - 

considerable length of time the damage 
were doing and although they etd take 

some 
they 

-steps those steps weren‘t adequate. If 
oould tahe gtopn in the inst little 

while that were aeequate they could have done 
it when the matter wn1'f1rst-brought to their 

‘ _
. nttention.; L 

i héve given the matter considehable 
‘thought and I feel there is h duty on the ._ 

' 
.

‘ 

.Court§ to assess a penalty; where the 
circumstancen are such es they are here today, 

_ 
that is going to give effect to the Statute_ 
.and provide some form of deterrent to other " 

people who'v-would choose to 1;:noro.—the' 
pnrtinuinr situation I am donllng with horn

5

~ ......,.. 

It must be made clear such a situation cannot. 
and won't he tolerated.

A 

.I believe looking at the over all facts 
and the whole of the evidence presented to 

should assess 9 penalty that is a heavy 

1; ts-the docisfion of this Court that 
wood Products Co. Ltd. be assessed a 

of 33,G00.0G, in default distress. In
I 

the light of your mmurkc this Court wnu!dn't 
make an order under Section 33—7 of the Act. 

~~ 

I HEREBY éEflTlFY TI-‘E FC.‘flT.-'G‘}l.;IG . A . 

~~ ~~ :2 _ 
n 

‘z '21:: REC-‘.'-3&0 
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I 
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BRITISH COLUMBIA PROVINCIAL COURT 

Greig Prov. Ct. J. 

Regina v. Pinning Tractor and Equipment Co. Ltd, 

Environmental law -- Water pollution —e Sentence -- Oil spill -— Permitting 
deposit of deleterious substance at a place where it may enter water 
frequented by fish -- Mitigating factors justified less severe penalty -- 
Fine of seven hundred and fifty dollars -- Fisheries Act, R.S.C. 1970, 
c. F-14, ss. 33(2), 33(5). 

The accused was convicted of an offence against s. 33(2) of the Fisheries Act 
after its employees caused the deposit in question through faulty 
procedures for cleaning up an accidental spill of oil. 

Held, a fine of seven hundred a fifty dollars was levied. The satisfactory 
remedial action taken by the company to prevent any further infractions 
was the most important factor in mitigating sentence, but also considered 
were the small size of the spill and the accidental circumstances under 
which it occurred. ‘ 

L.P. Jensen, for the Crown. 
A,S. Berna, for the accused. 

October 20," 1971. 
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. 3 IN Tflt PROVINCIAL COURT 0F’BRlflSH COLUMBIA 

BEFORE H15 HONOUR, JUDGE R.W. GREIG, 

KAnLooPs,‘n.c- 
October 20. 1971. 

REGINA 
VS 

rrsxlvc rnacron AND EQUIPMENT co. LTD. 
(Ti 

P. JEXSEX, 
A. HERXA. 

£50.. appearing for the Crownu k‘
0 

ESQ., appearing for the Defence. 
2 

.. 

ghA50NS FOR JUDGEMENT 

I think the submissions are brief enough 

and the evidence is all before me now so 

far as the question of sentence is 

\'.!{|.‘ Ill , .lU'.)1i|i: 

(Orally)

I 
tn
I

~ 

concerned. It would serve no useful 
purpose I think to adjourn the-mutter of 

sentencing until later. I had thought of 

doing that-so that we could see what the 

Pollution Control people would do, but I 

think we're looking at another-month or so 

and I don't like to adjourn it that long, 

itls something that's been before us now 

for a month and a half anyway so we should 
‘deal with it. 1

“ 

lhe portion of the testimony introduced by 
the Crown that concerned me most in so far 

as sentence was concerned was the suggestion 

that the company had in effect been warned 

about this kind of problem on at least two 

previous occasions. However, Mr. Moore“s 

testimony leaves me in some doubt that any 

warning as such was ever communicated 

effectively to him,and although we didn't 

have Mr. Anderson as a witness we do have ~ 

Page 2x 

the evidence of Mr. Moore to the effect 
that Mr. Anderson is not an offlicer or 
director apparently of the company, and 

Mr. Moore's evidence also that he is at the 

plant on an average of three and a half 

days a week and that he lives in Kamloops and 

presumably would be available should any 
formal warning have been thought necessary, 
and there's nothing to indicate that any 
formal written notice or warning or 
instruction was ever delivered to the 

defendant company through Mr. Moore or anyone 
in the capacity of an ofificer or director 
of the company. 
I think, therefore, that it is {air to say 

that what we're dealing with here is in every 
sense a (inst offencer The discharge 
apparently was one not Jirectby into the 

river in the sense that the defendant 
company dumped fuel oil or grease oil 

directly firom some container into the river, 

nor is it, it would appear, any kind of 

.discharge htothe river which was intentional, 
and I'm not overlooking the fa:t that there 

is amp1e.authority for the proposition that 

Mons Rea is not an element in the oifence 
that we're concerned with here. However, 
it is a factor to be considered in 

sentencing certainly. The quantity of oil 
which was discharged. or combination of oil 

. .5and detergent which together would appear 
“to constitute a deleterious substance 
although the evidence that we have from the 

expert is really relative to oil alone I 

think. In any case the quantity of the 

deleterious substance is in some doubt and ~
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may be perhaps in total anything from 

five to twenty gallons~ln a diluted form, 

certainly not by-a direct dumping, it was 

.mlxed with a large quantity of water and 

although it apparently entered the river 

In a consentratlon far in excess of what 

is normally considered safe. it was under 

circumstances in which the servants of the 

defendant company had apparently endeavoured 

by the wrong means to dispose of an 

accidental spill. i 
All of that as I say 

is not significant so far as the offence 

itself is concerned, the commission of 

the offence, but is of some importance when 

considering sentences The more important 

factor in sentencing is that I'm satisfied 

by what the defence has said that the 
.' 

company is doing everything it can at 

present to implement a plan which the 

witnesses to-day have indicated would seem 

to be one which will probably prove 

effective in avoiding any future damage 

to the river system from this kind of spillag- 

and they have been delayed in their efforts 

to implement the plan-principally it would 

seen by the difficulty with tho Pollution 

Control Board. 

The further question then is whether any 

injunction should be ordered. But it would 

seem to me that in as much the Pollution 

Control Board seems.to be investigating not. 

only the matter-of the soil content and 

doing this by percolation tests and otherwise 

but they‘re obviously enquiring into it on 

certain other bases, and any injunction which 

the Court might order now would in all 

- November 1st. 

probability complicate the compliance by the 

defendant company and might even conceivably 

conflict with something which the Pollution 

Control Board might decide was necessary 

or helpful in deciding upon a system to be 

‘approved. 

1 think. therefore, that a fine alone would 

suffice and i should emphasitc in dealing 

with the matter now that the fine which rill 

be imposed, although considerably lees than 

the maximum. is not intended to he an; 

condoning af.splllage or any expression hy 

the Court of an opinion that such spillage 

is anything but a serious matter." but it 

is being dealt with on the basis that we're 

‘concerned with an accidental spill which 

has occurred on one occasion only in so 

far as the evidence is concerned, although 

I'm not overlooking_that the uepartnent 

has been concerned for some time, but so 

for as notice to the defendant that that is 

the situation,and principally because the 

plans which the defendant company has 

prepared and which the company is prepared 

to implement as soon as they are-authorized 

to do so by the Provincial Government seem 

to be adequate both in the opinion of the 

Company's own engineers and the expert called 

by the Crown, 

The fine will be $750.00, time\to-pa/ . 

‘I
. 

‘I 
“‘~‘

_- 
‘\ 

. . 

Prov. Lourt Su.;:,~ 

Certified transcrzpt of 
proceedings as :2d:';:i 
pursuant to Order in :LlL 
No. 103d.



BRITISH'COLUMBIA PROVINCIAL COURT 

Arkell J. 

Regina v. Eederative Cooperative Limited 

Fisheries -- Sentence —- Permitting the deposit of debris in water frequented 
by fish -- Knowledge of statutory prohibition attributed to management 
of the accused corporation -- Penalty required to ensure deterrence -- 
Fine of three thousand dollars -- Order to refrain -- Fisheries Act, 
R.S.C. 1970, c. F-14, ss. 33(2), 33(5), 33(7). 

The accused corporation was convicted on a charge of permitting the deposit 
of debris in water frequented by fish contrary to s. 33(3) of the_ 
Fisheries Act after a load of wood waste was dumped from one of its 
barges into Shushwap Lake. 

Held, a fine of three thousand dollars was imposed and the company was ordered 
to refrain from further dumping. Knowledge of the statutory prohibition 
was to be attributed to the officers of the corporation even if the 
resident manager claimed ignorance of it. Accordingly, a severe penalty 
was required to ensure that this company or others like it would not 
commit similar offences. 

L.P. Jensen, for the Crown.‘ 
'D.S. MbTavish, for the accused. 

December 16, 1971. 

_7A_
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IN THE PROVIECIAL COURT OF BRITISH CC{JE$IA 
BEFORE HIS HONOUR JUDGE K. ARKHLL 

~Salmon’Arm, B.C. 

December 16, l9"1. 
REGINA 

VS 

FEDERATED C0-OPERATIVE LIMITED. 
L.P. JENSEN, Esq., appearing for the Crown. 
D.S. HcTAVISH, Esq., appearing for the Defence. 

SENTENCE 
THE COURT: (Oral) The accused Company, Federated 

Co-operative Limited, is charged that on or about 
the 5th day of September, A.D. 1971, in the County- 
.of Yale and Province of British Co1umbia,.whi1o 
engaged in lumbering did unlawfully permit debris 
to be put into water frequented by fish, namely 
Shuswap Lake, Contrary to the Provisions of Section 
33 of the "Fisheries Act“ as amended. ’ 

Subsection 3 of Section 33 of the “Fisheries, 
Act“ as enacted on July 15, 1971, states: 

"No person engaged in logging lumbering, 
land clearing or other operations shall 
put, knowingly permit to be put, any slash, stumps or other debris into any water frequented by fish or that flows into such water or on the ice over either such water or at a place where it is likely to be carried into either such water." 

-Subsection 5 of Section 33 states that! 
"Any person who violates any provision of this section is guilty of an offence and liable under summary conviction to a fine not exceeding $5,000.00 dollars for each offence.“ 

Subsection 7 states: 
“Where an offence under subsection 5 is committed on more than one.day or 
is continued more than one day it shall be deemed to be a separate offence for ‘each day on which the offence is committed on continues.“ 

Subsection 7 states: 
"Where a person is convicted of an offence under this section the Court 
may in addition to any punishment it 
may impose order that person to refrain 
from committing any further such offence and cease to carry on any activities 
apecified in the order the carry on which in the opinion of the court will, or is likely to result in committing of 
any further such offence.“. 

:Here the accused Company, Federated Co-operative 
Limited, has entered a plea of "guilty" to this 
particular charge under Section 33 of the "Fisheries 
Act.“ This-morning and this afternoon I have heard 
considerable evidence on the question of the 
appropriate sentence that should be imposed in this 
case. After hearing the evidence of Mr; Perrson, 
the manager, local manager of Federated Co-operative 
Limited, Salmon Arm, there is no doubt in my mind 
that there is a considerable economic benefit that 
is conferred upon the people in this area by the 
opeations of this particular company. However, I am 
also aware that it appears we have now reached the

I 

time that we must decide whether the economic 
'3 benefit egceeds the damage, the environmental damage 

‘that 1; being caused through these operations that 
are being conducted by various industries throughout 
thisvcountry. 

Unfortunately this problem is a problem that is 
')
1.
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‘a fact, I find it extremely difficult to understand 

in 

take some steps or make some effort to find out what 
- 

‘ 
' 

. 
» 

* t not that_°r the court‘ It,s a problem or the the regulations and laws were within which he mus 
operate his business. Ignorance of the law of ’Legislator's who are elected by th: ;x:;1s of this 

country to enact legislation, and they must decide °°“?3° is never an excuse’ 

what are the appropriate measures that must be Here I am concerned with only one particular 

taken to cope with this environmental problem as operation, the operation that occurred on September 

opposed to thy economic difficulties that may be 5th when this barge was loaded with debris and then 

inflicted by the enforcement of these various Acts subsequefitly dumped into the shuswap Lake‘ ‘I am 

and-regulations not concerned with any of the other problems with 

In this case the Parliament of Canada enacted which the compgny may be faced regarding the 

subsection 3 or Section 33 and thcyhave made 14: a . 

’”'°"°““°" °r p°11“"1°" 1" ""15 "°a' 
- However, I am satisfied on the facts bergre me 

. : w 0 specific offence for any person-engaging in logging A- 
fl _ " 

- that the officers, members or the management/were to put, or knowingly permit to be put, any.slash, 
stumps or debris into any Hater frequented by fish. =responsib1o for the operation of the company were, 

In this case on September the 5th of 1971 it is or certainly should have been aware or_the Federal 

obvious that Federated Co-operative Limited did Statute that had bee“ enacted on July 15' 1970' and 

put debris into water frequented by fish’ namely yet, perhaps inadvertently and certainly negligently, 

the Shuswap Lake‘ they knowingly allowed this debris to be hauled into 
the water and dumped into Shuswap Lake. Because of In speaking to mitigation on sentence it was 

Suggested, on behalf of the Defendant company that this prior knowledge I am satisfied. that there must 

the resident manager was not aware of Section 33 of 
the "Fisheries Act". 

and should be a penalty imposed that will serve not 

Even accepting this to_he only as an objective detterent to other companies 
«who would perhaps negligently operate their business 

why any person‘ particularly at éhe present tima when in a similar manner, but also subjectively against 

all the newspapers throughout the country there 18 Federated Co-operative Limited who have obviously 

continuous hue and cry by environmentalists as to ' 

_ 

in thls case Simply ignpred the particular 18" 

the damage that is being caused to the environment Qnacpediynder the "Fisheries Act'" 

within.wh1ch we must live--even if Mr. Perrson was 
‘ Ila” therefore aging to impose a fine against 

this company of $3,000.00, and the question of the not aware of Section 33 I fail to understand why he 
‘ M would not,‘as a man concerned about our environment,

3 Q a ‘V " ‘ ‘~ ~



‘order to refrain from carrying on an committing any 
further such offence under subsecti H 7 of Section 33, 
it is obvious in this case that if a general order 
were made that it would be not only injunctive but 
perhaps prohmitive for the company to carry on their 
operations. However, in speaking to sentence Counsel 
for the defendant Company did refer to the distinction 
between debris, which according to his submission 
included barks and limbs as opposed to merchantable 
timber, and I am satisfied that there can and should 
be an order made in this particdhr case that the 
defendant company, Federated Coéopcrative Limited, 
should be ordered that they must refrain from dumping 
debris into the Shusvap Lake, and in order to be more 
definitive I-mean by "debris" to include as defined 
in Webster's Dictionary, "scattered fragments, wreckage’ 
or drift accumulation." And I refer to "dumping" to 
be a epecific pertinent act of dumping rather than » 
something vhich_occurs accidentally or through an 
act of God over which of course the defendant Company 
has-no control.

4



ALBERTA PROVINCIAL COURT 

Rolf Prov, Ct. J. 

Regina v. Cardinal River Coals Limited 

Environmental law -- Water pollution -- Sentence -- Deposit of deleterious 
substance in water frequented by fish —- Contamination of creek with 
coal fines from pit dewatering operation ~a Fifteen days charged -- 
Fine of five hundred dollars per day -- Fisheries Act, B.S.C. 1970, 
c. F-14, 33. 33(2), 33(5). . 

accused was convicted of depositing a deleterious substance in water 
frequented by fish contrary to s. 33(2) of the Fisheries Act. The 
charges were arose when the company pumped a large quantity of water 
contaminated with high concentrations of coal fines into a creek 
which flowed by its open pit mines. 

Held, there was a five hundred dollar fine imposed for each of the fifteen 

B.D. 
M.D. 

days charged. While, on the one hand, the company appeared to be 
prepared to take considerable risks to keep its mines in operation,A 
on the other, ineffectual comunication with the regulatory authorities 
may have contributed to the problem. 

Patterson, for the Crown. 
MhcDonald, for the accused. 

April 24, 1972. 

-1oA-
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~
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EQEEEEAL RIV§fl COALS LIM{TEfl 

J U D G M B N T 

Edmond on.‘ A lberta 
April 24, 1972 

-]__.. 

PROCEEDINGS held in Provincial Judges‘ Court, Municipal 
Courts Building, Edmonton, Alberta, held on the 24th 
day of April, A.D. 1972 before Provincial Judge 

c. u.. ROLF, g.c. 

B. D. PATTERSON, Esq.,.......... Appearing for the Crown, 
M. MACDONALD, asq.,......, . . Appearing; cox? the Defer.cc,, 
Doreen J. Happncr,.............. Student Court Reporter, 

THE COURT: -- You were rcmandcd to today for the 
fiixation of a trial date, gentleman. I understand 
that there may:be an application. Is fhat correct, 
Hr. fincdonald? 

MR. MACDONALD: That is correct, sir. 
THE COURT: There is u not guilty plea on record? 
MR. mcnoxun: ram going as apply, thou, on behalf 

of the defenéant Cardinal River Conls, to change that 
plea to guiity. 

THE COURT: On the application of the accused, 
through counsel to change the plea from one of not‘ 
guilty to one of guilty. Record the plea as guilty, 
please. ' 

What are the circumstances, plcaso 
Mr. Patterson. May I see that information. There
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"there. Now nany days are there alleged? 

MR. PATTERSOfi: Fifteen days in_a11, sir. 

THE (’.0UR'l‘: Fifteen? 

HR. PATIERSOX: Yes, Your Honor, if the ... 

THE COURT: Yes, I'm listening. 

the circumstances here are somewhat involved. It would 

be proper to refer to the previous hearings as to 

certain findings, although many similar findings were 

made in the, in this particular case. I don't think 

it's necessary to go into the details; thoue findinfis 

are admitted, including the deleterious effect of the 

'suhstance involved. But you will note on the informa- 

tion,_sir,_that the information charges a total of L5 

days; 6 days in June and 9'dnys in July._ There is an 

interruption there between the 22nd of June and the 

5th of July, which I think, he may have some sigui£i- 

cance to the Court in considering the circumstances 

surrounding the committing of the offense and perhhps 

relative to the appropriate penalty. The-investiga~ 

tion commenced on the 17th of June by Mr. Lane as a 

result of certain informations that he had received 

relating to the 15th of June; This is when it first 

came to the-attention pf the Wildlife Div15ion.that

~ 

(cont) are several days alleged Jronjt 

Might say before opening, sir, that 

, 
Judgment
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-MR. PATiflRSOH: 

this is A tributary creek. 

(cont) the creek was running-black, 

and as a result the Detective asked them why the coach 

was running black. This, sir, is in the area where 

the defendant carried on the actual mining, strip 

.mining operation, and it is in an area adjacent to a 

large strip mining pit, which has a creek affected, 

Cabin Creek, runs adjacent to this pit,*the offense 

consists of the pumping of quantities of water Erom 

the pit on the days set out in the information, in—, 

directly into Cabin Creek. I have some photographs 

to, in fact; illustrate, i£_the Court is.interestcd, 

but in effect the photographs show two six;1nch pipes 

and one ten—inch pipe come from the pit where pumps 

were mounted in the pit to drain the pit, and_the 

pipes were noted running intermittently from time to 

-tinm on the days mentioned, and directly into-the 

creek. The findings were that the samples of the 

water, firstly, from the pipes themselves and than 

the usua1~samp1ing pattern was followed to sample 

the water as-to-suspended solids above the point to 

‘entry, and when we deal with the over-all picture, 

Cabin Creek is a creek that enters 

into Gregg River, which in turn is the tributary of 

the MocLeod River, that I think Your Manor is familiar

J ~
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NR- nnuwwksoxp 
other creek. 
were recorded on two days. 

solids were 73,000-some odd parts. 

the suspended solids were 2,005. The, I think, this 

(cont) with.. fihut system is from the 

The suspended-solids in the effluent 
On one day the suspended 

On the other day 

bears some significance as to the actual quantity 

of material that entered the creek. 
Calculations indicate, air, that with 

this volume the pipe I think this is a considerable 

estimate, the pipe that is-cnpable of discharging 

700 gallons per minute, maybe I um wrong. In any 

event, it \-ms: estimated, for the purpose of these 

calculations, as discharging 500 gallons per minute, 

and the daily discharge would amount to, sir, I canv 

check my notes on that. 
If we take the average of those two 

figures that are quoted to you, air, it would be an 

average discharge of five tons per hour. 

figures, we get a concentration at the mouth of the 
In rough 

Cabin Creek of slightly less than half a ton per 

hour,-so uo_got the major portion of this coal 

settling into the creek. 

significant readings, I think , are of some signifi~: 

canoe with the parts-per million in the Gregg River. 
- . 

We are well over the background level. 

We do, there uro some 

Parts per 

V 

Judgment 

MR. PATTERSON} 

11? THE-COURT: 

12 MR. PnTTERSONw' 

.-.......-—-......,,_, __,,N__ 

(cont) million were ahwut oneahundred 
' and, were 180 IWbclieve, sir, ond the background level, 

still, I think, this is something, sir, is in the 

vicinity of 15 miles helow Cabin Creek 7 parts;por 

vmillion, 15 Yards.above Cabin Creek 2 parts per million. 

So, in other words, sir, we have a 

clean stnonk. Now, the, I think the.time is of-some 

significsnce. This wns done, this fluid was injected 

in the months of June and July which was the spawning 

time for the fish that were found in the area; Rainhou 

Trout and Eastern Brook Trout. The opinion of the 

investigators in this matter was that the entire 

~ length of Cabin Creek would have been completely 

silted in and would have the effects that Your Honor, 

I think, is familiar with. Cabin Creek was, prior 
. 

to this, a spawning ground for fish coming from the 

larger river, the Gregg River. The information does 

indicate, too, sir, that this was a, we had the term 

put before this Court, a typica1_mountain stream 

with little or no previous ... 

with little or no real argument 

‘about it this time. 
No, this is ... The fauna sampling 

is, summarized up briefly, they indicate that there 

were clear water samples above the point of effluent
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M3. P&T”EkSOX: (cont) 158, nnd 95; just two points 

above. ‘Below-they range from 0 to 15 in June and 0 

to 29 in September which, I think, clearly indicates 

that this part of the fishery was certainly wiped 

out. Tlie, 1 think it is of s~:L-gnificaxxce, sir, that 

the problem arose and I am sure nw friend is going to 

make reference to the necessary and uncontrolled 

causes of the rain, the nature, and the creek that 

emptied into the pit which created a problem in so 

far as the continued operation of the nine. In other 

words,-the pit was filled with large, partially filled 
—sI— 

with large qnantities of water which prevented the 

continued operation of the pit. On that aspect, sir, 
'I think that this was in the spring of 171 that attempts 

were made to divert a creek which borders the, which 

in this case is Cabin Creek, which borders the pit. 

The culvert oppnrently proved ineffective in that it 

broke away in part-and contributed water to the river 

bed and this was one of the sonrccs of the water. The, 

and the other source being the natural rain run~off.
I 

I snggest, sir, that this was perhaps something that 

the company should have anticipated. 

The, I am sure my friend is aware of 

the remcdiaf action that was taken, and point out what 

this remedial action was. lbwovcr, it is my informnu

~ 
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MR.:PA1TBRSON: 

THE COURT: 

PATTERSON: 

TIE COURT: 

MR. PATTERSON: 

'1-ms COUP._'l‘: 

(cont) tion that the remedial action 
took place the following the 20, the inst day mention — 

in the charge; I believe the 18th of July. It it my 
"information it was on the-22nd or thercabouts. The 
action being to pump the water into another mine-work 
and thereby avoid the water entering direct. 

I renhumor a phrase from the Plant 
Manager, the Works hanagcr, in the last trial was 
they were having quite a time with Cabin Creek. 

Yes, sir, 
This is one of the reasons or the uses 

they had for the Luscar Creek. 
Yes, I agree with the Court, and this 

is-tho, and.I understand and following this? of course, 

very extensive and costly procedures are now being 

planned or are in the process of being carried out. 

Howcver,'I think it is of some significance that this 

matter apparently was avoided by, and was finally 
culminated by the pumping of the water down into the 

oldtmine shaft. And I have, or uw people have no 

information to what that might have cost, in any case 
'it was done. But it was not done until ... 

But yonr principles are satisfied 

from their inycstigations and so forth that the 

company is, in fact, carrying out the owtensive

~
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(cont) operations in order to remedy 
the situations,are they? 

MR. PATTERSON: Yes. There is no information to the
. 

19 contrary, sir, and the infornmtion is that, of course, 
.following the date-mentioned in the charge there was 

20 no further, or recurrence of this offense. No more 
water was pumped into the creek. lhwcver, I mentioned 
earlier, sir, that as you will see firom the information 
there is a break in the times. Now, what my principles 
‘advise is that during that period the-17th to the 
23rd, the entire situation was inveetigated.' Contact 
uas made with the management, including the Manager, 
the Superintendent, the Engineer, and the proplem was 
discussed and I think, at least the inference I get, 
io that it ums concluded at that time, - alright, they 
were fully aware of this, that there would be no further 
vrecurrcnce end as a re$ult,'the Division took no, made 
no further investigation at that time, assuming that 
it had been brought home. But to their surprise they 
learned later on in July, information was brought 
to their attention that in the early parts of July 
that there was a recurrence and they, of course, 
went out and investigated and that's where we find 
the date the‘5th of July and following, when exactly 
the some thing uas going on as had occurred earlier. 

MR. PATTERSON: 

TIE COURT: 

MR. PATTERSON: 

(cont) And, which I think is perhaps 
the Court could also draw conclusions from that. 

Is there anything you wish to_shy, 
Mr. Macdonald, or Ilam sorry, have you ... 

Perhaps there is just one more other 
thing, I think that it is clear that the authority 
under which the defendant operated was an order from 
the Department of the Provincial Board of Health 
which, in fact, said that no run-off should enter 
any bodies of water. I appreciate that this-might well 
have been possible to comply with. However, there 
does not uppear to have been any liaison between the 
defendant company prior to this problem arising to 
perhaps either have that order remanded or give some 
relief or to discuss the possible alternate procedurcsi 

The only other thing; the other thing 
I.wou1d like to refer to, sir, there are, there are 
easea on this which, I think I sited to Your lbnor at 
the last hearing. However, we were deaL1ng with the 
question of finding whether_or not it was guilt or 

e e an: no ar lcu ur re erence cu m at o innoc nc , J p t‘ 1 f \'s a‘- t 

.tho penalty imposed. I suggest, sir, that the cases 
may be of some direction as to guidance to the taking 
into consideHation—by the Court. I note the cases 
I um summarizing are these, Sir. There is the 

. 

...-.—.—’—.:
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MR. PATTERSON: ,(cont) Churchill Copper case. It is’ 

In case from-a difficrent type of situation. 

21 Tim COURT: Is that the Salmon River case? 

22‘ MR..PATTEK§0K: This was the river in NorthcrnB.C. 

23 ‘nu-; cg-.=2vr,:. . Yes . , 

21 HR. PtiTEkSOX+ There was one thcy,.wero charged 

with one day, a maximum fine of 55000 was imposed. 

There was the, I got flimarked as the Barrie case in 

the City of Barrie, pollution of Lake Erie. It was 

under a different Act, sir, however this involved 
—sI- 

diverting sawogu. The maiimum penalty $5000 was imp 
'poscd in that particular case. There is, in Alberta, 

the decision of British Anmrican 011 which was a 

d'eci.'3ion prior to the change in the increase of the 

penalty. In that caée-there was one day effluent. 

Mntimum fine S1000; former Judge of this Court, Judge 

Stiluell. There is the case of Crown Zellerbnck, a 

case involving slnshings from a logging operation 

entering the rivcr.and having a deleterious effect.‘ 
- 

Thncc days-in that case. There-was A fine of $4000 

for three days imposed. Knmloops Pulp and Paper 

involved a river tributary to the florth Thompson, a 

5a1mon spawning area. In this case, it was n mud 

slide that affected the spawning beds“ The mud had 
.4 

entered the crack for a period of.two days. The

~ 
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MR. PATTERSON: 

PATTERSON: 

THE'COURT: 

MR. MACDONALD: 

THE COURT: 
HR.'MACDORALD: 

-11- 

(cont) Court in that.c&se imposed a 

penalty of $2500 for each day, or $5000. A recent 

case unreported, but in the Court here in Edmonton . 

involving an oil company ... 

flm COURW: 
' 

‘$1000. I am familiar with thnt¢x4i. 
Your Manor is familiar with'that- 

I don't have any particular comment as to what the 
’pcna1ty should be. I feel, air, that is a matter 

for the Court- Ihe circumstances of the case which I 

"think'may have some application are before Your lwuor 
as to the matter ofi sentencing. 

Thank-you, Mr. Patterson. Mr; Mucdouaid, 

have you nnything to say with reapcct to the company? 
‘ 

With respect to penalty, Your lbnor? 

Well, whatever you have to say. 

hight say that my friend has given 

a fair description as to how the events arose out of 

which the charge was by. I add one thing to that, 

though. lb says there is7a lack of communication 

between the two parties. I suppose that is obvious 

from the nnture of the circumstances of the events. 

-I uould like to add from the point of View of the 

company, that the orifiiual calvert that gave way and 

shown in thooo photographs; photographs i, 2 and 3 

are the culvert, photograph 4 and 5, sir, Show it in

~
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MR.
! MENHMD: hmt)fiseml®mmwmniuJme 

of 1971, after it has given nay. We requested perr 

mission to build that ealvert to diverse the creek 

around the end a 50 feet deep pit in the fall of 1970 

which was by my information is in September. Per- 

mission was granted'in December which necessitated 

our building a diversion creek in the winter time. 

I think that was our undoing, if I can put it that 

nay,-sir. 
It uusn't,’I don't think I have an 

Act to God situation, because I don't think our 

culverts stand the test of good, good, good engineering 

practises. But, in any event, this came upon us, 

and that's this one thing that the practical company 

problem. The second thing is that my friend said in 

relation to the alternate pumping route which was 

eventually established and which are shown in this 

folder right from the pit, up the hill, along the 

hill, and now, pumps in the underground works. You 

must.rea1izc, Your lbnor, that when we did pump them a 

into the underground workings, we did so with pcr-
I 

mission. Everything we do up there is with permission 

of the Government, and no did it almost as soon as 

possible, and we didn't have permission.to pump into 

the underground works nnti1'nhont July of 1971. I 

- 13 _ 

; 

Judgnent - 

Mk. MACDONALD: (contl might qualify that by saying 
‘that we probably got the permission -in May or June 

of '71, but we didn't get the system.inte operation 

until 70, until July 20th of '71. What I am saying, 

sir, is that everything we do up there is with-per—
1 

mission, Everything, and therefore, to each reaction 

there is a reaction, and hence we hare used an alter~ 

nate form, but, I think my learned friend might say 

to you in countering that, "flemenbcr the position of 

the Government. They weren't sure what would happen 

if we did pump into the underground workings." 

‘They were neared that it might eventu- 

ally get into a river somewhores else. And these things 

have to be tested. Thatls why there was delay in 

gettin¢ an alternate course. Now, one further thing, 

that.I_want to Show you, Your Honor. In arriving 

at this decision, I would like to treat both charges, 

the one that has been subject matter of a trial, and 

this charge as the one. I think I can say to the 

Court without any reservation at nll that the cost 

to this company as a result of the problems that 

arose last June are in the area of $200,000; The 

document that.I have jnst given you relates primarily 

to'a request by the Governmen§'m§dc to the company in 

October or the Fall on 1971, athing the, asking the.



—1.1_— 9 
_ 

' 
‘ 

w 

A 

- -15-_ 
Judgment ~ 

‘A V Judgment 
' I 

‘MR; MACDORALD: (cont) company, the Government asked; )m.-MACDONALD; (cont) to fish; nomewhut obvious of 

-LT- 

the company what Chey proposed to do with run~o£f 

problems in the arch of Cabin and Luscar Creeks. You 

can see the proposal that was made there, it's $110,000J 

Row that's an esnimnto by the consulting firm, that is 

contained on page 6 of the document. Xy people inform 

me, my, the company informs me, sir, that they hope 

that they can have a substantial run at that cost 

figure and I hope to reduce it by he much as one—third‘. 

So a true picture is $60 to $70,000 in that, in that 

-area, How, added to bhat must be the cost of the 

pumping nystem that has been sot up in the two photo~ 

graphic folders that I showed Your lbnor. My informa- 

tion is to the effect that this cost in the area of 

$40,000. I think the Court could quite properly say 

to me, "All of these things perhaps should haveibeen 

done in the first place.“ It mny well be true, but 

I would like to take the position before the Court-that 

we are hand in glove with the Government in everything 

we do. Everything we do up thcne, we must receive 

permission from the Government. My learned friend 

did not, or one thing he neglectedlto mention, in 

relation to phe suspended solidé that were imposed 

upon this crock. hgain, I think that he will agree 
_.-~I‘- 

with me as was admitbcd in.tho‘1asp trial; no toxicity-

~ ~ 

the resulting of disturbances to this stream. I 

think it's ulso fair for me to comment, Your Honor, 
on the fact thot if the company is allowed to proceed 
in, proceed as originally applied, applied for by the 
company with their mines in operation, they will pro- 
'bab1y mine and in effect obliterate a substantial 
portion of Cabin Creek which my learned friend says 
that we have damaged in June. I am suggesting to 

you, sir, that any clear View of our mining proposal 
at the time we went into that areo, contemplated ex- 

tensive mining in the length of Cabin Crack, and 

extensive workings'because Cabin Creek goes right over 
one of the coals, see- I suggest that to you not 

because we are flagrant, not because we are in any 

way high handed, but it was clearly within the scope 

of our procedures. I hope that the Court will not 

intercede at this point in an attempt to, attempt 

to lay down a regulation as to whether or not we can 

or cannot do something. I would ask the Court ho Lake 

,judicial notice of the fact that, that the Environment- 

Conscrvation Board in this Province has in December 

and Jnnuary.of I971 and 1972, dnnuary 1973, heid 

public hearihgs throufihout this Province on the cues- 

tion of strip mining-in the Province of Alberta and

~
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(cont) the,-if I can be allowed to! 

digress for a moment; one of the big questionu that I 

think would be before that hoard involved really two 

things. 
There is ono.theory that is called the 

Theory of Replacement which nmnns that the coal com- 

pany has to replace the actual grade levels of what 

they found before they went in there. And the other 

theory is what 1 call the Area Theory which means-that 

the coal company should be allowed to do what they want 

within an area of the earth. hpply for mine lease. 

And they should do this-with impunity so 1ong—as they 

comply with the reclammation standards, that the
A 

Government will set up. Now, those standards.have not 

been set up, they have not as yet been proposed, and 

they are in the area of being set up. I suggest that 

the Government has in that regard, sir, a great deal 

of hold upon the conmany in relation to what they do 

in a given area. knd, I am notysure that we are 

violating these standards because there are no stan-' 

dards, there are no standards set up. I simply say 

that to)the Court to remind the,Court that I don't 

think the deterrent aspect of this claim is an 

important one because-we are very closely locked in 

with ‘t he Co\'c:rn.-.1e::t,_and the comp;-.ny must ahirlc by 

Jud fluent- 

mz . mcnoxa Lm. 
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(cont) those regulations as pro~ 

claimed by the Government. I am Sure that this will 

be the subject matter of on on—goiug debate and I 

am sure that we will abide by those rules and regula- 

tions. 1 would therefore like to say in summwtion 

that we, I would like, I would ask-for it, to treat 

the matter as two offenses- My learned friend has 

;said that we pumped on an intermittent basis, the 

‘basis over a period of time, and I agree. ‘But, when 

I say two offenses, I mean the offenses which the 

Court has already dealt with in relation to Lusear: 

Creek and another offense in relation to Cabin Creek. 
flecause it is, in effect, one problem 

created by one set of_cireumstances and in carrying 

on the ndning operation which we were prevented from 

_doing, the mine was closed from June the 5th to June 

the 9th. There was, I don't want to be inferior. 

There were three or four, there were two pits in‘ 

operation at the time. I think the contemplation 

now is three or four. So one pit was closed, sir, I 

dontt mean the mine completely c1oncd=up, but a sub- 

stantial portion of the work force of the mine was 

affected. I am not saying that the whole mine was 

closed. And-in this—rcgard, I would say one set of 
.,. . 

circumstances, one set of events that has caused
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.\m. .\ucno.\'.u.n: (cont) the prebltzm and I think Your 
Manor's fine in the previous case as a total fine in 
relation to those circumstances Should be tho same in 
this.case. I'm not saying Your flonor's fine in the 
previnuszcase in relation to-each count of this case, 
sir. I*m snying_Yonr Honorls tine in the previous 
case related all the circumstances in this case. The 

Court may not feel that this is warranted. I would 
like to say that from the point of View of the company 
that we have .. . 

rpm COURT: Really, uhat you’rc saying is that 
there are two offenses that occurred here, and if I 

impose a $2500 fine in each and make them actually 
$5000; although there are several ways of getting 
at something lino that; 

}QL }mCDONALp: The arithmetic is pretty simple; you 
pdivide by the number of counts and that's the number 

you get, sir, in light of the circumstances. 

TIE COURT: 
A 

Anything else?
I 

well gentlemen, in this particular 

instance I can fully appreciate what the diffiicultica 

have been with respect to the Crown, and I believe I 
you are 

am fully aware of the difificultics/faced with, or that 
the company has been faced with. ; am most interested 

in the suggestion that the standard has not, in fact,

~ 

J udgment

~ 

TIE COURT: ‘ 
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(cont) been promulgated or arrived at, 
and us‘you have pointed out will he subject to a 
great deal of debate and dialogue. 

Thero uerc some attitudes which came, 
became very clear in the previous trial which I 

bolieve are pertinent to this particular proceeding 
before the Court today. One is that the uonpany, in 

desperation, was prepared to sacrifice anything to 
keep going and the other thing is, of course, that 
the company and the Departnmnt of the Environment or 
the Envlronnmutul Conservation Board were not in that 
a close communication once this operation actually 
went ahead. Tho maximum penalty is $500 or $5000, 
I ehould hay, per day of offense which would make 
$750,000 maximum penalty available to the Court in 

this particuler instance, In addition to this, there 
could he an order actually closing down their works 
until such time as they wore to be operated in a 

fashion suitable and acceptable to the Department of 
the Environment or the Government, in a broad term. 
There are 15 days involved in thiq matter. I like ’ 

your argument, Mr. Macdonald, however I am afraid 
I cannot quite accedeto it. Under the circumstances, 
the penalty will be $500 per day, uhich makes a total 
of $7,500. In dcfauit of payment - enforccnnntu And

~
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THE count: (cont) for exactly the same redsonn 
as I stated in the last trial, I will not make an 
finder with respect to the operation or the remedying 
of the-coLmany*s workh because I am satisfied that 

‘ Certified a correct transcript, that the«company is fully nware of the situation at 
this time and is taking active and.cphcrete, and" ’ 

_ 
I 

Ki)¢~¢ A Ak.m .4 T 
, Worecn J;/Happnc?’ expensive steps in order to comply with the require~ 1 _Student»Court.Reportcr 

ments of the Government at this time)and to work hand 
in glove with them. I trust for the future operation 
of this mining venuu»e, to the benefit of the company 
and to the henefit of the Government and the people . -Bamontnnj Alberta 
invo}ved. lbw long will you require to get that Mn73§’ 1972 

mongy, Mr.-Macdona1d2 

34 MR. MACDOHALD: Friday will be fine, sir. 
35 THE COURT: I will give you until the 15th of 

May, then — time to pay. 
MR. MACDONALD: Thank you} 95 G\ 

THE CDURT: The only ordér then with respect to 5.5 \'l 

the company will be that they cé-operate with the 
Dgpnrtmcnt of the Environment. Thank you very much,‘ 
gentlemen. 

Fnow ’l‘l\P'E-D PROCEEDINGS" ‘V 
- 

'

,_



BRITISH COLUMBIA PROVINCIAL COURT 

.Ward Prov. Ct. J. 

figgina v. Columbia Cellulose Co. Ltd, 

Environmental law -- Water pollution -- Sentence -- Deposit of deleterious 
substance in water frequented by fish -- Company continued to operate 
pulp mill despite failure in waste disposal system -— Fish kill 
resulted -- Circumstances mitigating sentence -- Fifteen hundred 
dollar fine -- Fisheries Act, R.S.C. 1970, c. F~14, ss. 33(2), 33(5). 

The accused pleaded guilty to a charge of depositing a deleterious substance 
in water frequented by fish. Due to a failure in its waste disposal 
system, the company had diverted effluent from one'disposal site to 
another, and a large fish kill resulted. 

Held, the appropriate fine was fifteen hundred dollars even though the 
offence was one of absolute liability. While it was an error in 
judgement on the part of the company not to cease operations when 
the waste system failed, nonetheless there was no evidence that the 
company acted with knowledge of or with a reckless disregard for 
the consequences. Moreover, enforcement action had only been taken 
recently even though the statutory prohibition in question had been 
in force for many years. ‘ 

The Queen v. Pierce Fisheries Ltd., [1971] S.C.R. 5; refd to. 
I 

R. Allan Gould, for the Crown. 
D.G. Wbddell, for the accused. 

November 11, 1972. 

-21A-
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= NOVEMBER 11th. 1972 ' 

IN THE PRO‘-IINCIIXL COURT OF BRITISH COLUMBIA JUDGEI5 DEc'[5Io” 
HOLDEN RT PRiNC5 RUVERT 

I 

The Defendant corporation has pleaded 

‘ 

guilty to an offence under Section 33(2) 
BEFORE HIS HONOUR JUDGE D.W.5. WARD ‘. 

. 

[fisheries Act. being Rsc 1970 C [:_14 53 
FROVINCIAL COURT 39955 7' 

Q. amended by RSC lst Supplement c 11. The par- 
-ticulars allege that the defendant corporation: 

"on or about the 13th day of October A.D; 1972; 

did unlawfully deposit a deleterious substance 
in water frequented by fish, to wit: 

Wainwright Basin, County of Prince Qupert, 
Province of British Columbia". 

REGINA V5- CCLUWBIA CELLULOSE 50- LTDi Va, ’__ ' The evidence of the Crown as to the facts 
SECTION 33 (3) FISHERIES ACT ' 

_ 

> 
. 

i and the Defence in mitigation established that 
on THE 10th and nth OF NOVEMBER. 1972 — . at 101.50 p.m. 12 October 1912, the discharge of 

waste from the sulphide Mill, commonly known as 
"Red Liquor“, through a pipe from the Mill under 
Porpoise Harbour and across Ridley Island into 
Chatham Sound was interrupted 5Y'a failure of the 
pump in this effluent system. 'The pump stopped 

ylfirst as a result of a power failure but when 
power was restored half an hour later, the pump 

~. failed to restart and it was found that the 
impeller and shaft had been so damaged that they 

pofl THE pR05acUTIcN; R_ ALLAN GOULD’ 53a: 4 , needed replacing. A decision was made at this 

FOR THE Dfiyiflcfl: . D.G_ fiADDELL’ g3Q_ 
4 time not to shut the sulphide Hill down but to 

'EECRTER: JEAN MURDCCH . divert the effluent through the sewer system and 
I -**”“"” V 

'* '"lnto Lagoonyl where it eventually drained through 
Lagoon 5 into Wainwright Basin and Forpoise Harbour. 

The decision not to shut the Hill down was 

. taken because it would have taken 4-5 heirs to 

have cleared the effluent lines and normally the‘
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pump could have been repaired in this time. in
H 

fact. it took until 4 p.m. the next day. some 
A 

.

f 

17 hours. before the repair was affected.__ 

because certain.spare parts were not 3V3113b1fly; 

and during the whole. of this time the effluent 

had been thus diverted for as long as a week 

without affecting fish but on this occasion, the
‘ 

situation had been aggravated by the abnormally 

small tidal fluctuation which diminished the flushing - 

action of the tide. 
_

1 

On 19 October 1912, however, Mr. Freeman, an 

experienced Fisheries Officer} found dead fish. 

mostly herring,around the filoats on.Porp0i8e Harbofir 

adjacent to the Hill, and around the shores of both- 

Ponpoise Harbour and Wainwright Basin. He estimated 

their numbers to be Fmany thousands." Subsequently, 

Mr. Webster, a qualified engineer with the Environ» 

mental Protection fiervice of :53 Department of the’ 

Environment, took samples of the water in PorP§15° 

Harbour and Wainwright Basin on 20, 21, 22 and 23rd 

of October and found Dissolved Oxygen content to be 

less than 2 mgs./litre and sometimes less than i 
1 mg./litre. He explained that the so—called _ 

.
- 

Hked Liquor" waste from the sulphide hill is 

composed mainly of carbo-hydrates which deplete’ 

the dissolved oxygen in water through bacterial 

action. The minimum amount of dissolved oxygen 
'

; 

in water to sustain fish is considered by the
" 

Department to be 5 mgst/litre although some 

observers think 3-4,mgs. sufficient and there have 

been records of 2 mgs. but not less. 

~ 

~ ~ 

u . . 

« 

' 

' r- , 

‘. , 

' 

. - . 1: 
The _-Pulp and awe: Effluent Regulations 

.PtC.‘l91l4228l, which came-into force on 2 November 
1971, provide for certain standards o£'bio-chemical 
oxygen demand for effluents rrom Pulp Mills and if 
_these standards are met, they constitute a defence 
Vto an offence under 5 33(2) of the Fisheries Act. 

However. these regulations do not yet apply to 
the Defendant's Mill and according to Mr. Webster, 
the effluent from.the=xill at present falls short 
of a standard acceptable to his Department. 

The Defence adduced evidence through Dr. 
Edward Becker, a iores: products pollution expert, 
a former employee of the Defendant Company and 
now its consultant, that since January 1971, the 

Company had spent some $1,275,000.00 in improving 
the effluent system from the sulphide Mill. Before 
these measures were taken, the dissolved oxygen 
level in Wainwright Basin was 0¢2 mgs./iitre., The 
-effluent system is working approximately 95% of the 
time which is a normal standard of reliability for 
pulp mill equipment. Often the disruption of the 
effluent system is beyond the Company's control 
and he cited incidents when the pipe under Ponpoise 
Harbour had been damaged by an object dragged across 
the line and by the wash from a ship manoeuvering 

‘ 

in the harbour. The Company had carried out con» 

tinuous toxiéity and dissolved oxygen tests and~ 

had kept the Environmental Protection Service 
'qdvised of the tests and of its overall plan for 

effluent control. -Mr. Kreut, the technical manager 

of the Company; stated that since the incident
. ~
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leading to_this charge, leaks were found-in the 
pipe under Lorpoise Harbour from which approx- 
imately 25% of the effluent was escaping. The 
‘Hill was subsequently shut down for 18 hours to 
carry out further repairs whereby 24 hours~pro— 
duction was lost and the Hill was again closed 
on 8 November and remains closed at the present_ 
time. As a result, the Company had losf some 
$110,000.00 iniproduction and spent $10,000.00 

_in repairs. Further, some 90-95 employees had 

lost $16,000.00 in wages.
. 

on these facts the Crown urges me, in view. 

of a previous conviction under this section on 
3 September 1970, when the Company was fined 
$3000.00,to impose the maximum penalty of $5000.00 
provided under s 33(5) but requests that i do not 
exercise any of the powers conferred on the Court 

by ss (71. 
4 

.» _' 
The assessment of the penalty in these cir- 

cumstances must be viewed against the sociological 
and political background of today. The protection 

of our environment has become, rightly in my 
opinion, one of the most urgent demands of-society 
and this demand is increasingly reflected in 
environmental legislation. Society today is no 

longer prepared to suffer pollution for purely 
economic reasons. However, the new legislation 

must be fairly applied and above all the Courts 

must resist their being used for political 
purposes and demonstrate their traditional in- 

dependence. 

1!- 

- 4 12 

Sec. 33(2) Fisheries Act has been in force 
ifor many years but it was not invoked against 

the Company until the section was amended in I970 
and the penalties considerably increased. 

Presumably, the pollution from the Mill up to 

that time was tolerated by the community and 

condoned by the Fisheries Service for economic 
considerations. 

I 

'
_ 

> 

Since its conviction in September I970, the 

Company has improved the standard of the effluent 

and cooperated with the Department of the Environ- 

ment in trying to achieve acceptable levels. This 

has not yet been accomplished to the-satisfaction 

of the Fisheries Service but it seems obvious to 

me that before this incident, fish were able to 

exist in Porpoise Harbour and Hainwright Basin 
‘in large numbers in View of the evidence of Mr. 

Freeman as to the number of fish killed and their 
location. 

In my opinion, it was an error in judgement 

on the part of the Company in not closing down the 

plant when the pump failed. Further, as the pump 

was essential to the continued operation of the 

effluent system, the Company should have made 

certain that in the event of its failure, its 

repair could be effected promptly. But, considering 

the circumstances as a whole, there was no evidence 

that the Company acted with the knowledge, or with 
I 

a reckless disregard, that the effluent diversion 

would cause-such a massive fish kill. 
' 

I cannot find, therefore, that the 3efendant's
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11ab111t§ f9rWEh1s offence, absolute as it is 

by vtrtue of the decision of the Supreme 
Court 

of Canada. in the Queen v Pierce Fisheries 
Ltd. 

(1971) Sta 5, warrants the maximum itne demanded 

by the Crown. In my opinion a ftne of $1500.00 

will meet the ends ef justiee and I so fine the 

Defendant Corporation. 

~ J\:'0N.«I 
5%§:'Z'§2:§a;&' 

” ‘ 
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NORTHWEST TERRITORIES MAGISTRATE'S CGURI 

Smith Mag. 

Regina v. Giant Yellowknife Mines Limited 

Environmental law -— Water pollution -- Sentence -- Deposit of deleterious 
substance in water frequented by fish -- Breach of tailings dam 
resulting in spill of highly toxic wastes onto ice covering nearby 
watercourse -- Accused taking adequate remedial measures -- Two thousand 
dollar fine -- Fisheries Act, R.S.C. 1970, c. F-14, ss. 33(2), 33(5). 

The corporation was found guilty of violating s. 33(2) of the Fisheries Act 
after a breach in the dyke surrounding its tailings disposal area caused 
the release of a large quantity of highly toxic effluent onto the ice 
covering Yellowknife Bay. 

Held, the appropriate fine was two thousand dollars. The company was taking 
adequate remedial measures involving the expenditure of large sums 
of money, and accordingly, the objective of deterrence could be achieved 
by imposition of less than the maximum penalty. 

O.J.T. Troy, Q.C., for the Crown. 
D.H. Searle, Q.C., for the accused. 

February 24, 1975. 
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191/75 (5; 

IN THE HAGISTRATE'S COURT OF THE NORTHWEST TERRITORIES 

BETWEEX: 

um MAJESTY THE QUEEN 
I 

- and -

a 

GIANT YELLOWKNI-FE MINES LIMITED 

HEARD Barons: 
Bis Worship. Magistrate-Ft G. Smithy'Q-c- ‘ts’ in the Court House in the city 
3% Yeggowknife. H.W.T. on fiondays 
February 24. 1975- 

_.—.—c————.——_— 
marrow or ‘nun. mzocmnmcs 

--g.-——--——‘—-»-— 

APPEARANCES: .' 

0. J. 1'. Troy. ,1'3sqt-. Q-C-~ 

D. H. Searle, Esq-. Q-c- 
For the crown 
For the Defence. 

6. Adams. 
Court Clerk. ~ 

-2-~ 
THE COURT: Hell, Hr. Troy, have you sn§'com- 

ments as to sentence? ‘ 

4 I 

MR. TROY: Sir, I‘d like to point out to you 
the punishment section which is found on page 2 of Chapter 17, 
First Supplement -- ' 

"Any person who violates-any provision of this 
Section is guilty of an offence and'1iab1e on summary convic- 
tion to a fine not exceeding five-thousand dollars for each 
.offence." 

THE COURT: And the offence is one day -- 
HR. TROY: One day here. Sir. I this was a 

matter of several days, the next Section allows for -- 
TB COURT; An offence for each day?’ ‘ 

HR; TROY: Deemed to be an offence for each day, 
up to five thousand dollars for each day. I would-like to 
point out to the Court,.but l'am not seriously asking the 
Court to consider putting it into operation - but'th1s legis- 
lation was considered so serious that power has been given 
to the Court under Subsection 7 —-' 

"Where a person-is convicted of an offence 
Aunder this Section the Court may, in-addition to any punish- 
ment, it-may order that person to refrain from committing 9 

any further such offences, or to cause to carry on any act- 
ivity-specified in the order, the carrying on of which in 
the opinion of the Court will, or is likely to‘resu1t in 
tho committing of any further such ofifencc."

I

\ 

- E ;
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I Just point that out to-show how serious this 

natter is, and I am not asking that the Court invoke that 

Section on a first offence. This is the first offence for V_ 

this Conpany,_and I do wish to point out the principles that 

have been established in respeot_to penalties that have been 
imposed for what I suppose we call Environmental Pollution 

'Contro1 Legislation by the Government. 
I would like, Sir, to point out that in the 

original Revised statutes text, although it was a different 
offence, under chapter F.14, Revised Statutes of Canada, I'd 

like to refer you to Section 33 (2), and this was 1970, printed
' 

by the Queen's Printer, but section 33 (2) -- if you look at 
vsection 33 on page 11 - 12 of Chapter F. 14, and looh at the 

bottom of Subsection 5, you will notice that Section 53 has 
been in existence since 1960-61, Chapter 25, Section 4, and 

at that-tine when the hevised statutes came out — Section 

33 (2) at that time was an analogous section to the one that 

is now in effect, and that one-states -- 
"no person shall cause or knowingly permit 

to pass into. or knowingly permit to be put-any lime, chem— 

ical substance, or drugs. poisonous matters, dead or decayed 
fish or rennants thereof, mill rubbish or sawdust, or any 
other deleterious substance or thing, whether the same is of 

a like character to the substance named in this section or t 

not, in any water frequented by fish, or the closing of such 
water, or on ice over either of such waters." 
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Now, that is a little different offence than 

the present one. but at that time the offence section said -- 
A 

“Every person who violates-any.provhion of this 

Section is guilty of an offence and is liable upon summary 

conviction for the first offence'te a fine of not less than 

a hundred dollars and not more than a thousand dollars. or 

imprisonment for a term of not less than one month and not 

more than six months, or both such fine and imprisonment; 

and for a second and each subsequent offence to‘n fine of not 
'. less than'three hundred dollars and not more than two thous- 

and dollars, or a term of imprisonment for a term of not 

less than two months or not more than twelve months, or both 

such fine and imprisonment.“
" 

And that was amended, sir, in chapter 17, 

First Supplement, and the present Section which I read out_ 

earlier in these proceedings, Section 33, Snbsection 2, 

which was found on page $61, Chapter 17, Eirst Supplement - 
it'e the very first page in the book --but the punishment 

section non since these amendments to this Act. to amend 

the Fisheries Act, 1969-70, Chapter 63 - the punishment 

section there, Sir, now is changed. The Crown is taking a 

much severer look at this type of penalties. The penalty 

in somewhat different than the one before the-amendment. 

Now it reads -- 
"No person shall deposit or permit the deposit 

of deleterious substances under any conditions where such
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deleterious substance may enter waters frequented by fish.” 
Now, the penalty section now is -any person 

who_violates any provision of this section-is guilty'of_an 
offence and liable on summary conviction, as-Hr. Searle 
.pointed out, to a fine of five thousand dollars. 

Now, the-first type of case we had in the 
North with ice involved in and which the Supreme Court or 
the Northwest Territories became involved in, was not quite 
an environmental or protection legislation, in that it in—‘ 
volved the industrial storage of dynamite and explosives 
which a-company had stored on an island in the Mackenzie 
Delta, and in that particular case — which was appealed by 
the Crown - and that was the case or the Queen vs Pat 
’HcNu1ty Limited, and they were charged under the Explosives 
Act or unlawfully failing to comply with the directions 
made in pursuance to.the provisions of the Explosives-Act 
in regard to storage; and then there was a second count 
in regards‘to unlawfully storing explosives, that is - 

twenty-six hundred cases of dynamo-hydro mix —-it's an 
explosive, in an unlicenced magaeine, contrary to the reg- 
ulationsr 

Now, Mr. Justice Morrow -- that case was 
appealed, because in the lower Court the Court saw fit atv 
Fort Good flope — and the Court at that time was Chief 
‘Magistrate Parker as he then was, Itelieve — that was in 
1971, fiarch 1971 - on a plea of guilty Magistrate Parker 
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saw [it to fine twenty—tive dollars and Count number-one’ 
and fifty dollars on Count number two. ' 

Now, the Crown appealed, and Mr. Justice Morrow 
increased the penalty. I am not too sure what the maximum 
penalty was, but it was certainly more than twenty—five or 
fifty dollars, and Mr. Justice Morrow pointed out in that 
case -—

_ 

"It is quite true the accused respondent here, 
which was an admitted.expert in explosives and the handling 
of explosives, took immediate remedial action after they were 
given the order by the inspector when some time_had elapsed, 
by putting a roll time watchman on the site. It was,suESested 
by the Counsel, and I accept the suggestion, that it was 

‘I 

better than the regulation itself} However, if that is so, 
I would have expected such'an experienced company to put a 
watchman there at the very beginning, So, it anything, it 
probably emphasizes the danger that-‘was inherent in the expl- 
osives being left the way they were, and is a clear breach 
of the regulation under this Act. 

It seems to me we hear a lot from the press 
‘ and in the newspapers and television and so on about the 
ecology of the North, and all that type of thing, and how it 
must be protected; and yet, despite that, it seems to me 
as I travel around the country, the corporations from East- 
ern Canada and the United States show almost total disregard 
Of this Situation. They almost show contempt_for the Country,

~ ~
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as if they think we are wild aborigines wandering around 
from camp to camp, with the way they handle it. 

The area where this explosive was located was 
a very active area. Right now there ships going by; there 
ere-barges going by. This summhr, and I am sure if we were‘ 
to examine last year, you would take it as quite common to 
see barges going up and down that area. I would find it 
difficult to understand that such an experienced corporation 
would be in such contempt of the regulations. 

Accordingly, with reluctance. I hawe reached 
the conclusion that the penalties as charged are inadequate. 
I on allowing the Crown's appeal in respect of each of the 
charges.

’ 

hundred dollars, and on number two it will be increased to 
one hundred dollars._ 

‘
I 

There will be a direction that the explosives 
‘that have been impounded will be available to the respondent 
company for immediate disposal, and if the Company fails 
within a reasonable time to take the proper steps, there 
will be a direction that the police will take it in hand and 
dispose of it, and any expenses incurred will be charged 
as an additional fine on Count number one against the Corpw 
oration. There will be no costs added."

. 

Now, in that particular case the reason for 
the appeal by the crown was that the fines were inadequate 
and were too lenient and out of proportion to the-severity 

...-.....‘.. ...e.-.... ....... _. 

On number one, the fine will be increased to three
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or the penalty provided by the law, and that the learned 
Chief flagistrate failed to give adequate consideration to 
the deterrent effect of the imposition of punishment to these 
offences, having regard to the circumstances existing in the 
Northwest-Territories. 

_

. 

Now, the next case was R. vs Kenniston Drilling 
and this was a case that was heard before a Justice of the 
Peace in Inuvik, and Kenniston Drilling was charged under the 
Territorial Land Use-Act for unlawfully conducting a land 
use operation in a.land management zone without a land use 
permit. In other words, they moved equipment across the 
Tundra contrary —- without A permit, and of course, thereVs 
‘laws that say this can't be done without a proper permit-and 
without obeying the regulations of the Territorial Land Use 
Act. and the Territorial Land Use Act itself, and in that 
particular case in the original instance the Justice of the 
Peace, Hr. Barney McNeil, fined this-company one hundred 
dollars and costs of four dollarsy and that was on a guilty 
plea. 

V 

._ It-had been pointed out to him at that time 
that the maximum penalty for that offence would be five 
thousand dollars for each day that the offence was committed. 
This offence only occurred on the one day. 

Now, Mr. Justice Harrow, on appeal, laid down 
some principles in respect to these types of environmental 
precautions and the principles regarding sentencing. and
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in his Judgment which was brought down at Inuvik on hay 9,. 
19?}, Hr. Malcolm Hcconnell was acting for the appellant, 

s and the Crown — I use acting on behalf of the Crown -- 

:Hr_ Justice Morrow pointed out in the.Inuvik appeal the 
2 main concern expressed by the Crown is to bear in mind the’ 

existing circumstances in the Northwest Territories,-and 
the sentence of the Court did not give sufficient consider- 
ation to the deterrent effect. 

And then I should point out to you —- I pointed 
out, Sir, what were the facts in respect of the violation.

’ 

I am not going to go into those facts in detail, but there 
was a violation of the Territorial Lands Act, Section 3.3." 
Subsection 1, which provides for a penalty of five thousand 
dollars;-and then again, the same is in the Fisheries Act, 
for each day, and it's similar environmental protection leg- 
islation. 

. '- 

He points out that it would be readily seen - 
_after reviewing the legislation Mr. Justice Morrow pointed 
out -- ’ 

. H- 
“It can be readily seen from the above that, 

‘except in the case of an emergency that threatens life and 
roperty, in Regulation I7, Subsection 2, there is a full 
prchibizion against land use operators. 

‘There is no suggestion that the present appeal 
caze wip:in_the Section. The problem posed by the appeal is 

i 

as :4 whether in this type of case a marginal fine should
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-10..~ 
be allowed to stand when the Parliament of Canada has 
by Section 3.5 (2) made each day the offence continued a 
separate offence.

1 

It is correct to say that in the present appeal 
one day only is involved, but crown Counsel argues that to, 
in effect, place a possible fine of five thousand dollars 
per day shows a serious View taken by Parliament.

, 

counsel has been unable to cite any reported 
cases that can be said to bear directly on the subject. 
I am not unaware of the general principles that shou1d be 
considered in sentencing for the commission of the crime. 
It is my opinion the offence is such as is provided for in 
the present legislation and requires, perhaps, a special 
approach. I would be remiss asla Judge in this Territgry 
if I did not take notice_of the need and purpose of the 
present legislation.to protect and control the use of the 
surface of the land -— the land which, although tundra of 
nature and frozen over for many months each year, is none- 
theless a delicate land, easily damaged, but once damaged 
impossible-to repair. This is without any mention of pass- 
ible use that our original inhabitants - in this case 
Eskimo, may still be'making of it, and how their way of life 
may be still dependant on its being preserved-in its natur§1 
state.

V 

It may very-Hell be that in the present case 
no actua1_damagc took place, but surely the test to anplv

~
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in approaching the question of sentence should be less a 

concern of what the damage was, but more a concern of what‘ 

the damage might have been. F 

In cases of this_§ind, to fine a Corporation 

such as the present one a mere one hundred dollars-is to, 

in effect, invite breaches, to invite the gamble. Where in- 

coming rewards are big enough the persons or corporations 

will only be encouraged to take what might be termed a 

calculated risk.’
‘ 

It seems to me that the Court should deal with 

this type of offence with resolution -- should stress the 

deterrent with a high cost, in the hope a chance will not 

be taken because it is too costly. 
Keeping in mind the good record of the present 

respondent, but applying the above principles, I allow the 

Crown's appeal and fine the Kenniston Drilling the sum of 

two thousand dollars. The Company will have thirty days in 

which to pay." 
I - 

Now, that was driving an automobile without a 

permit across the-Tundra aftér theelosing season.
- 

Now, Sir, Mr. Searle mentioned Pan Arctic is a 

company that is~4S per cent owned by the Government. but it 

is a private Corporation, and many large Corporations in 

Canada hold an interest and shares in that Company, so it's 

not only a Government Corporation, but the whole mining ind- 

ustry is involved in many aspects of that operation and 

HO
HH 
0-,‘ N 

HU 

Hb 
7-" 0| 

0-‘ 00 

I-1 ‘VI 

HU 

M 
H 

o 
_o 

M - 

m
M 

m 

¢b_ 

on 

In 

M U! 

M O’! 

N «'1

o 

9 
a

q
m

A

a
m 
‘H 

- 12 -

1 

have many representatives on the Board of Directors: 
Now. in the Pan Arctic case they were charged 

with failing to comply with a condition of one of their land 

use permits, and that was in respect to the retention of 

drilling effluent from a drilling site and it spilled over 

from a sump and went down over.a hill into a gully and 

into water. 
‘Now, that case took place on November 16; 

_l973, and there was a guilty plea in respect to one day, 
and that was the day when the Land Use Inspectors arrived 

there and saw-the spill. The whole operation was almost 

completely over at that time and they were finedthree thous- 

and dollars. It was very high up in the Arctic. that part- 

icular apill. _ 

I 

That one was done before Chief Magistrate 

Parker. 
- ’ 

Then there was another —— there's one in resp- 

ect-to Gulf Oil, and that was in respect to failing to comply 

‘with an operating condition in respect to not maintaining -- 

well, it says - "Sumps and pits constructed in such a manner 

that fluids contained therein cannot spread to surrounding 

land.“
I 

How, that is similar to this situation. but 

it's a violation of the permit, rather than having the 

material reach the waters frequented by fish. 

Now, on March 22, 197“, there was a plea of
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ggilty and this company was find twenty-five_hundt6d; 

dollars. 
On that matter I don't know whether that was 

before a Magistrate or before -- Ilfhink 1” W39 b°f°r°-Mr‘ 

Justice Morrow sitting as 6 Hasiktrates “55°'t it? 
’ 

rm. ssAaLs:. 

rm. TROY: 

- a.. 

Yes.
_ 

,There was a his 16881 8r8“m°“t 

involved in this matter, as the one charge was a nullityo 

.=but that is irrelevant to my firfiument here t°d°7' 

But then the last ones Sir» "35 a=°P3rE° 

against Elf Oil, and that one was before Magistrate Parker. 

and that was on April 29. 1974: and this “as 1“ r°1at1°§"' 

this was under the Fisheries Act, the same Section us are 

v dealing with here, and this was unlawffilly Permitting the 

deposit of deleterious substance in a place where it did 

enter water frequented by fish. . 

- 

p. 
This was in the MacKenzie Delta, and Elf had 

taken over a fuel site. and had brought in their storasfiw 

tanks, and unfortunately one of these big tanks burst or W 

leaked. and there was quite fl leakéfia that “eh? d°““ i“t° 

water that was frequented by fish, and there was a tremendr 

ous effort made by E1! to correct the situation. and the due_ 

diligence exception was raised in this case as a defence. and 

-Magistrate Parker, after hearing the facts, saw fit in his 

judgment of the facts that he couldn't-find the Company 

exercise: due diligence to_preVent the P°I1“ti°“v a"d his 
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-11}-~ 
opinion on the facts or this case was~that the diligence 
was after the event, rather than before. 

H. SEARLE: Mind you, I disagree with his 
‘I represented the-Company at the time. 

ml. each 
view. 

In any case, counsel didn't see 
fit to appeal, so there was no question by either Counsel 
for the Crown or the enforcement officers. the Defence or 
by anyone that E11 011 wasn't-aigood corporate citizen. 
vln fact there was no question in relation to Gulf Oil or 
the Kenniston Drilling one, and there's no question that 
Giant isn't trying to be a good corporate citizen. but I 

submit that is not the issue. The legislation has nothing 
‘to do with whether you are a good corporate citizen or not, 
or whether you are taking or making amends after the fact. 

The important thing is that this type of 
thing cannot be al1dwed,_and Parliament saw fit to make 
appropriate legislation. 

Now, Magistrate Parker in the Elf Oil case 
made some comments in connection with the penalty, and said 
the penalty as mentioned of'iive thousand dollars did not 
actually ——"in infractions of this type I believe the 
maximum penalty is really too low“; and there was no quest- 
ion in that case that Elf Oil had spent a considerable a:oun: 
of money cleaning up; 

N. SEARLE: Forty thousand dollars as I 

recall.
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H. TROY: It was a lot of money, but it 

wasn't as big a leak, a seepage. It was only a fuel tan -- 

old fuel tanks stored there, and they had taken over that 
site from some other company; but then he goes on to say -- 

_ 
"It is only the one case. Certainly these 

people - although in my View they made a poor decision by 
getting in there, that is in regards to-storing in there - 

they cooperated, and I was impressed by the way they gave 
their evidence, and I felt that the witnesses for the Company 
were very fair." 

‘ 

7So in that case he imposed a fine of two thous- 
and dollars, but that was in a place, sir, that was out in the 
Delta where drilling operations were going on. It was not 
in a heavily populated area, and these particular laws were 
in force for five years; and you have here both aides of. 
the story today, and’I think it has been quite fairly pres- 
ented by both sides; and the Crown takes the position in 
this case that, because of the serious toxicity of the . 

deleterious substance that-did get into Yellowknife-Bay, 
that the Court should consider in the hircumstances of this 
case to impose the maximum penalty of five thousand dollars. 

4 

MR. SEARLE: Your Worship, Just two seconds -- 
two seconds -- 

, 

I am not so sure -- my memory doesnft serve 
me very well, but I am not so sure the Crown didn't take 
that view in some of the other cases as well, in that it is
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up to the court to decide what the aP2P°Pr133° P““i5h“°“” 

might be. , i . 
.

. 

The only thing that we have to say is that the 

Kenniston case showed a fine of two thousand dollars, Pan 

Arctic - three; Gulf twenty—rive hundred and Elf — two thous- 

and. They were all under either the same or similar legis- 

.1at1on, with the identical-maximum of five thousand dollars 

per=day, so theyire all, we submit, very good and recent 

guidelines for the court. 
The reason the Elf fine of two thousand dollars 

‘was lower than the others was because of the time=and trouble 

and effort they obviously spent in 01883108 “P the fil 3P111 

and the expenditure. as I recall it, having been counsel in 

that case for Elf, was something, I believe, id the nature 

of forty-five thousand dollars. Now, I am using my memory: 

but I am relatively sure that that's what it was. 

HR. TROY: It was something like that, 

Your Worship.
- 

H. SEARLE: 
have virtually the same situation. Admittedly the spill 

In this case, I submit that you 

on the ice may here have been larger. but so,.too. of course, 

was the eipenditure by an additional twenty thousand dollars 

just in clean-up, followed immediately, of course, by the 

one hundred andeighty-five thousand dollars in improving dikes 

and what you have heard; and this year a further sum ear- . 

marked in the.neighbourhood of five hundred anlfifty --
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six fifty with thqse sums of money,_surol7 the c°“’t'15
_ 

» d -C b satisfied that this ComP3“V 3°‘ °“17 Vast b“t incen 3 ° ° 
. 1 __ responsible, and as a result whatFsv1WP°P58nV i5 the PP “ 

ciple-and not the-maximum fine, which 502317 13 1“P°5°d 
- 

. 
- th where you have got a real “bad cat" who walks away from e 

‘ 

mess’ and surely that's what the maximum is intended for. . , V
- 

and this.is.definite1V 003 the °35° here’ 
THE’COURT% 
*H.TROY: 

I will adjourn for five minutes. 

sir, just before we adjourn -- 
, _ 

_ 15 The.n°ney spent on clean—up, Sir, was a necssary expend “F9 

to be expected‘ I think what the crown is interested in is 
. d that there be no future occurrences. and if this ”°“°7 5" 

. 

_ _ h proposed plan of expeudltura 18 80138 t° be made‘ per 895 

the Court should consider that the Court is BiV°n 3°me 

assurance that this plan will be carried_through to its: 
fulfilment. 

»nn SEARLE: well, we don't indicate plans 

without the intention of fulfilling it, and indé9&o it "111 

be imposed by the water licence.‘ 
1 I 

THE cnnnx: This Court is eddourned for 

five minutes. 

-i-Adjournment at 4:32 p.m- 

_--Upon resuming at 5105 Do“-

~
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THE COURT: 
A 

_
A 

In considering the sentence that ought to be imposed 
on Giant Yellowknife Mines, the defendant, 1 only have one 
of the sentencing principles to consider, and that is the 
principle of deterrence. 

The de£endant,_in my opinion, is a concerned and resp- 
onsible corporate citizen. It was aware before the spill 
that measures to control the mill tailings and effluent uas 
indicated, and was carrying through with a oontrol program, 
when events caught up and passed them by the serious spill~ 
age of deleterious substances into the Yellowknife Bay. 

After that event occurred, a more ambitious program 
involving the expenditure of close to a million dollars was 
instituted. 

At present no spillage is occurring, if I understand 
the evidence, and will not occur again. 

Parliament has indicated its concern with offences of 
this kind by fixing the maximum penalty of five thousand 
dollars a day, which is a considerable increase over its 
previous penalty. ' 

This charge is for one day, and-the Crown has asked.£or> 
the manimum penalty to be imposed as a deterrent. 

Comparing the maximum penalty with the cost of the 
control program now being instituted, I am driven to the 
conclusion that the defendant is.not particularly concerned 
with the size of the penalty that I am empowered to impose,

~
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-19-~ 
but much more with its corporate image, which, if it is 
seriously damaged, renders it difficult to operate in a clim- 
ate of hostile public opinion.

_ 

This is the real deterrent. It knows that it simply 
cannot carry on by shaving nickels from this aspect of its 
operations. In this regard the Corporation has in the past 
demonstrated its_concern by spending large sums of money 
on environmental control, particularly dust control.

I 

I have listened to the Crown cite the various penalties 
imposed on other corporations for similar offences. These 
corporations were equally concerned to comply with the envir- 
onmental control regulations under which they operated. 

I can do no hetter than by imposing a penalty similar 
in size. I therefore fine Giant Yellowknife Mines the sum 
of two thousand dollars. . 

MR. SEARLE: ‘Naturally, Giant doesn't 
need time to pay, except for it now being after five. It‘ 
will do so tomorrow, with your leave, Sir; 

_TflB COURT: Yes. Well, that will be all. 
THE CLERK: 

A This Court is-adjourned. 

I hereby certify that the foregoing is a true and accurate transcript of the portion of the»said proceedings requested. 
-//If’/,‘.aL/.,¢;,,r.r» 

R. Hobbs, Reporter.
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