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 PREFACE
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- -The satellite commhnlcatlon5m1ndustry~rn-the‘Un1ted~States~~“

has developed in a diversified and dynamic way. Governmental

and regulatory policy en?ironménts influence the development and

|

operation of satellite systems. The :OBjective of this study is

to analyze the relevance |of the U.S. satellite environment to

s emtn s o

the Canadian scene, taking into consideration the differences in

i : _ _ _
U.S. and Canadian industry and regulatory environments. This

.involves the examination iof U;S.vgovernmentai and .regulatory

policies which have inflﬁenced the‘devélopméht of tﬁe U.S;
satellite industry and igentify ahd'reﬁiéw'véribgé considerations
regarding the applicability of U.S. poliéieé to the Canadian
situation. j

The study is preseﬂted in two volumes. Volume I contains
the Executive Summary ana Sections.Ay B,.ana C. Volume II
contains Sections D, E, and F, Appendix I and II, the biblio-
graphy and glossary.

- In Section A, an overview of the dévélgpment of the U.S.
satellite industry is presented, including early satellites and
their uses, U.S. domestic satellite systems, and some recent
technoloéical developments.

Section B discusses the philosophy of U.S. satellite

policy. The "open skies" policy for satellite communications

- is described along with an examination. of the events and rationale

ix



which led to the adoption of this policy.
Section C reviews the statutory and regulatory measures

i

that have been'adoptedfin the U.S. to achieve satellite develop-
ment objectives. :

) "’ufiéécﬁidﬁ b'coﬁfaiﬁé a detailed éﬁéiysis df"ﬁhé sﬁrﬁcture-of
the U.S. satellite Comﬁunications industry and £he impact of
statutory and regulatoﬁy measures on the development of this
‘industry. Ihcluded is!an examination of the impéct"of-these
measﬁres on the;authorﬂzation and operaﬁion of satellite common
‘carriers and'specializ;a common carriers, on the intréductibn

in the U.S. of new seréices, and on the users of these ServiCeéi

: |
" A brief summary of indu

>try views and regulators' views -on
industry developments and regulatory'policy,ié also:preseﬁtéd.,

A briéf'ovérviéw gf the satellite‘ihdﬁstry: éerviCeé, and
statutory and regulatory measures in Canada is presenféd'in
Section E. |

Section F . examines the issue of the applicability of the
U.S. policy and regulatory measures to the Canadian situation
within the context of fhe differences in the Canadian telé—_
communications industry and market and in the regulatory
structure. |

The study does not attempt to provide recommendations
regarding the appropriate market and regulatory structure fqr
satellite communications in Canada. This question is beyond
the scope of this study. It would require an exhaustive
analysis of various factors and issues relating to telecommuni-
- cations in Canada, a number of which- are highlightéd,ihfthis

paper.




EXECUTIVE SUMMARY

4

The objéétivé of Ehis study is to examine the U.S,

governmental and regulatory policies which have influenced the

development of the U.S. ?atellite industry and identify and -.
review various considerékiéns regarding the appliCability of

the U.S. policies to thejCanadian situation.

A. Overview of U.S. Satéllite Developﬁent

The satellite‘commhnications industry in the U.S. has
developed in a diversified and dynamic way. It 1s a successful
commercial off-shoot of fhe U.S. épace program., |

The first U.S. satglliﬁelwas*orbited in 1958, followed
by a number of experimen%al passivé and active satellites.
The first geostationary éatellite, Syncom, was launched in
1963. Much of the technological development and experimentation
was the work of NASA, working closely with industry, and the
technology was transferred to the private sector for the
commercialization of satellite communications.

With the creation of Comsat in 1962, and following the
1972 FCC Domsat decision establishing policy for domestic
satellites, satellite communications became commercially
operational. The first domestic, commercial satellité system
was Western Union's Westar system in 1974, followed by RCA's
Satcom, Comsat's Comstar, the SBSTsystém, and Hughes' Galaxy.-
Several other systems have received FCC authorization and are

X1




planned for launch and operation during the 1980's.
These satellite systems provide a variety of message
(voice and data) and vidéo services, with video remaining the

mainstay of the industry, Experimentation with new services is

: e : 4 . . T T v T
a continuing process. NASA is again actively participating

in communications satellite research and development,

including development ofgthe high frequency 30/20 GHz.band,

- applications of the‘shUtﬁle, larger satellites, and more

diverse services. As neﬁ technologies are developed ih-NASA's,:

civilian space program, they will continue to be transferred
A _ : ~ i :
to the private sector for adaptation to commercial use.

1

B. Philosophy of the U.S, SatelliteACommunications Policy
The U.S. domestic satellite communications policy was

established by the FCC in its Domsat decision in 1972, and the

basic philosophy underlying that decision has not changed.:

The current‘pdliCy is de%cribed as an "open-entry" policy_within
a regulatory structure of "maximum flexibility." The philosophy
of this policy is based on reliance on the marketplace or free
enterprise and competition to determine the difection, design,
development; and success or failure of satellité communications.
The political and economic events which shaped domestic
satellite communications policy have their roots in the 1960's,
and involved numerous players and interests. The early
considerations were with the form which a commercial venture
in space should:take. Views ranged from various forms of
private ventures to a government owned monopoly. The issue was

xii




resolved when President Kennedy issued a policy statement
favoring private ownership but with government oversight to
ensure not only public interest objectives, but national and

foreign policy objectivés as well., The need for the .expeditious

.establishment of a sateflite communications.system favored‘a

single, strong entity that could mobilize the developed

-technology and represent‘U S. lnterests ;nternatlonally;

Comsat was subsequently-preated in 1962 as;a‘privately-owned
monopoly, regulated by the'FCC.
| .
Rapid technological developments and changing needs and

circumstances during theél960's changed the satellite environ-

- ment ‘and the policies go%erning satellites."Proposals'for a

domestic satellite system ranged from a monOpoly system

(controlled by AT&T), to a "pllot project," to free and open

Competltlon. B
q )
The Johnson Admini?tration and thé FCC .tended to favor

‘the-pilot project approé%h — a gradual development of satellite
‘ 1

communications to gain insight and operational expertise in the-
commercial applications of domestic satellites. Before any

decision could be taken, the change to the Nixon Administration

in 1968 produced a change in philoSoth}“wThe new,Administrdtioﬁ"‘

favored the~developﬁent of satellite communications invthe free
enterprise mode and lobbied vigorously for FCC acceptance of its
"open-entry" recommended policy. The FCC Domsat decision of
1972 essentially adopted the "open-entry" philosophy. This

policy decision of the FCC was generally consistent with its.

‘decisions in other areas of telecommunications at the time which

xiii




4

reflected a growing treﬁd toward liberalized telecommunications
policies and the promotfon of competition,

The period'followl&g Domsat is characterized by an
increasing number of apéiicante to establish satellite,systeme;
changing}teohhology, ﬁe&?FCC aoprOVed servioes,‘aud oontihuing"'"
FCC promotion of competl;ion, deregulation,  and flexibility in
regulatory measures. T»;

But while the FCC attempted to- adhere to its marketplace— |
reliance phllosophy, there are - some recent~indications that
certain technical and phy51cal constraints in satelllte
utilization have caused some tempering to our [FCC] normal-
‘hands-off policy." The crowdlng of the useable geostatlonary
arc has recently: brought concern to the FCC regardlng eff101ency
in allocatlon and use of the spectrum. Concern has been -
expressed for the need to examine more closely the need for
and features of proposedfnew satellites, increased monitorlng

of existing satellites, and possible establishment of minimum -

satellite capacity requirements,

C. U.S. Statutory and RegulatorYTMeasures

With the exception of the Communications Satellite Act
of 1962 which created Comsat and addressed international
satellite activity, Congress has not passed specific legislation
to regulate the new telecommunication technology. Since both
domestic and international satellites operate as common carriers.

and.engage in interstate activity~they areesubject to the

Communications Act o0f.1934 and fallgunder the jurisdiction of

xiv



the FCC.

A series of de0151ons of the FCC since 1959 have promoted

competition and deregulation in telecommunications, and
1

.de0151ons regardlng satellltes have . been part of the trend.

The - 1972 FCC Domsat de01slon establlshed an open entry,
competitive policy with certain limitations and conditions.
'While:the FCC under this policy‘makes no»attempt‘to'prescribe'
systems, services, or satellite-design,jsatellite operations are
carefully.scrutinized All applications- for the constructlon

of satelllte facilities are examlned by the- FCC to ensure that
they comport w1th the publlc 1nterest before authorlzatlon is

granted applicants must be flnanClally, technlcally,-and legally

”qualified- condltlons can. be 1mposed on appllcants and operators
as they were with AT&T and Comsat; capaolty‘utlllzatlon.ls

‘monltored; and orbital assignments are temporary; Wholesalei

i

- carriers must‘permit acceés to tranSponders, and- carrlers
~prov1d1ng retall 1nterstate satelllte services must have access,:

_at reasonable tariffs, to local loop and interchange facilities.

FCC measures permit a variety of earth station ownership
patterns and afford diversified access to space segments. -The
FCC has approved customer ~owned earth statlons, dlstrlbutlon of T
dlver51f1ed program material to cable v systems, the use of
small, low-cost earth station antennas for transm1551on and
reception, etc. In 1979 the FCC deregulated domestic satellite
receiVe*only earth stations. |

The regulatory measures require 4° orbital spaoing at
6/4 GHz.and_3§ spacing at 14/12 GHzZ, and theiFCC_ie'ourrentiyii;.:.

XV
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)

|
investigating the issue:of possible 2° spacing.

The FCC has autho%ized numerous satellite services and
satellite operations, i%cluding long—tetm lease and sale of
transponders, shared—us% and resale of;satellite{capacity,
direct broadcastAsateliite serviees;fétiﬁate.hetwerks, ttans—

border satellite services, utiliZation-bynU S. operators of
! .

Canada's Anik- satelllte, and a varlety of V01ce and data services

including prlvate line serv1ces, v1deoconferen01ng,‘etc.
The FCC is attemptlng to: 1ntroauce slmllar pro competltlon,
deregulatlon measures 1n lnternatlonal satelllte communlcatlons

Domestic common carrlers have been permltted,tO'offer 1nter—

. s | . . : ' . '
~national services, and the FCC has approved the restructuring

of Comsat permitting Consat to offer end-to-end customer services

in competition with other carriers.

The stated objectives of satellite‘policieS"and regulatdry

‘measures is the creatlon of an atmosphere allow1ng for maximum

|.
experlmentatlongand 1nnqvatlon¢- The FCC stresses flex1b111ty

in its regulatory approach, minimum restrictive measures, and .
views -the marketplace as the most appropriaté meéans of regulating

aﬁd developing satellite technology.

'D. Impact of Statutory and Regulatory Measures

Changes in the regulatory environment combined with
rapidly developing technology to produce a major impact on the
telecommunications dindustry in the U.S., including the satellite

segment. . Technology eroded the natural mqpqpoly position of

traditional carriage, as microwave and satellites were added

XVi
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it

to cable transmission, and produced numerous new services in

voice and data communications. At the same time a relaxked
regulatory climate w1thiea51er entry and fewer restrictions.
facilitated the 1ntroduétlon of these services and 1nnovatlons ;'
into the marketplace. : o -

Domestic satellite systems were rather slow to get -
started follOWing the;1§72_DomsatfdeCision, and;in;fact?.four}“

of the original eight applicants either dropped or postponed-

- their plannedASYStems - Western Union launched its first Westar

in21974 followed by RCA.Amerlcom (Satcom satellltes) and‘

Comsat General (Comstar satellltes) _ Westars were 1ntegrated

" - with Western: Union's terrestrlal systems- Comstars were leased*~

N l
by AT&T and .GTE to prov1de bas1c telecommunlcatlons serv1ces,

and RCA's Satcoms found an early, and what was later to prove
a very lucrative market,;ln televlslon serv1Ces.'»Seercesgwere'
gradually expanded to ih%lude iaﬁr‘iv'ate ;lin‘e»-VOice’. and d'ata.i. S
-2 :

communications, with new companles appearlng .and . lea51ng
facilities from the carr1ers.=

The late 1970's-and early'lQBQ's'witnessed a‘number_of
new applicarnts proposing satellite systems.'.These included
Satellite Business Systeéms, Amerlcan Satelllte Co., Hughes
Communlcatlons~Inc., Southern Pac1f1c Satelllte Co.; U S
Satellite Systems, Alascom Inc,, Argo Communlcatlons, Ford

Aerospace Satellite Service Corp., Oak Satellite Corp., and

Rainbow Satellite Inc. - Furthermore, AT&T.and GTE proposed to

~launch their own satellites; and the FCC declslon to. permit

direct: satelllte broadcast serv1ces attracted several addltlonalw‘_“j

A‘_“XV].::L '
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applicants. There are currently 20 carriers who have either
launched, or have authorization to launch, satellite systems,
A number of the neﬁ entrants;,; such as SBS and ASC were

i
i

established as subsidiaries of giant firms otuconglomerates
in the electronics, aerospace, finanCial and communieations;
industry (IBM, FalIChlld Industries, Aetna Llfe, Continental
Tel., Hughes Aircraft) , or were established withssubstantial
financial backing from large firms (Prudential Ins., Manufac-
turers Hanover Trust).

Besides DBS services, some of the newer services being

developed and utilizing satellltes in communlcatlons include:

AteleconferenClng and Vldeoconferen01ng, medlum—power—dlrect to—

- home satellite broadcast;ng; expandlng_message and data

services such as SBS Skyiine and Southern:Pacifie's»Spfint}
distribution services for TV networks, cable/pay TV, and radio
bfoadcasters,.such as AT&T's new Satellite Television;Seruice;
and-severalcdeveloping téchnologies which appear te'have
congiderable potential fer integtating‘With satellites to
widen their—applicatiens including cellular tadio and fiber
optics.
There are some current~signsf however;~thatetheurapid.v.
growth of satelllte services and’ the grow1ng number of new
entrants and satellites may have begun to 1evel off. Supply
of transponders appears to have caught.up with demand, there
are indicators of idle and under~utilized transponders, and

even an- excess of supply. Satellite systems are-also~becoming

nore expens1ve w1th escalating costs of satellltes and launch

xviii
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Whereas a communicatiOns satellite could be built and launched
at a cost of about $30 @illion in the mid 1970's, the current
cost is about $60 millidn. Another potential limitation to the
i .
continued growth of satelllte fa0111t1es .is the crowdlng of
the geostatlonary orblt i There are few useful slots remalnlng-
for U.S. satellites at 4f,and~3° spacing,. and reduced spacing
to 2° will involve costsi, "par-tict_l-l'arly-- to earth-statiéns‘ and
receising antennas. ‘ o |
Views of communication inddstr& representatives and.
analysts on the future d%velopment of satellites vary. Some
see business voioe and data communications as a‘largely
untapped-market, with" exten51ve potentlal Others tend to .
favor the v1deo;marketj(pay/cable_TV[ DBS) as‘tnejmajor
application.ofAsatelliteEcommunications; There is’no ooncensus
on the potential impact of fiber optlcs on satellltes, although‘
the general ‘view is that flber optlc technology is not llkely
to displace satellites for long dlstance<transm1ss1on. The
U.S. industry in generalfsupports the FCC policies of open
entry, competition, and flexibility in regnlation;

While. U.S. companies have sought'transborder services

‘agreements with Canada, there is no general view of Canada

asfa majoxr or'unique:market,Abutnratner as_an.extensionjof the
U.S. market. | |

The FCC decisions providing for free entry, inter-
connection, and a wide range ofvearth;stationdoperations and
ownership, combined witn;decisions‘relatingmtpishared‘use,
sale,;and resale of:sate;lite.gapagityj7establishedgthe

Xix-



3 . . .

environment facilitatidg satellite industry development in

the marketplace, withou; undue regulatory restrictions, and the
industry appears  to haug responded to the satisfactiondofjboth‘
the regulators and the.entrepreneurs.. The evidence from‘

observations on the development of the 1ndustry, together

with views of the 1ndustry and regulators, tends to indicate

-that the: U.S. regulatorQ‘approach and policies_have‘Successfullyf‘

served the industry andithe consumer in that country.

E, Satellite Communications Issues .in -Canada

The lauhch of satéllites began in.Canada~as-arscientificu

venture with“the‘launchzof Alouette I. As awareness~of*the~w*

i
i

potentlal of satellltes in communications grew, Canada began. to-
examine its role in the:utilization of this technology.
Following the White Paper of 1968, Telesat was created~in 1969

as’ the 1nstrument of Canada s operatlonal satelllte program.~"'

The legislation cieating Telesat did not enunciate general

national or public goalé for Telesat. Several attempts were

"subsequently made, including co—operation ‘with the Provinces,

to arrive at a national;communications policy.‘ One such
attempt produced a general Federal/Prov1nc1al concensus in
1979 on. satelllte dlstrlbutlon and telev151on programmlng
objectives and guidelines.

Most of the attention regarding satellite communications
in Canada and the behavior of Telesat in relation to~the public

interest has been in: the regulatory arena 1nvolv1ng the CRTC.

~In 1977 the- proposal for Telesat® to jOln the TCTS (Connectlng

P
1
i
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Agreement) was rejected by the CRTC as not in the public

interest. The Cabinet, however, by Order-in-Council approved

the Agreement. .

1

-In 1981 the CRTC iésued a major decision-regarding

- Telesat which,.among other directives, liftedfscmearestricticns:

on Telesat operating sole€ly as a carriers' carrier, and permit-

. ted Telesat to .deal diredtly with customers.otherrthan!members

of TCTS., Once again thejCabinet through Order~in-Council

varied the decision ofvthe CRTC, retaining Telesat for the .

_most part as a carriers' carrler.

The regulatlon of Canada s satelllte system appears to

:.be an. ad hoc. affalr whlchvdoes have .some’ advantages of flex- ..

1b111ty and expedlency ini determlnlng pollcy It would appear
that 1nterpretatlons of law with respect to ]ust and reasonable

rates and to undue preference and advantage whlch are the

Zfoundatlons of rate—based regulatlon by the Comm1ss1on are S

3

secondary. to more expedlent concerns . of the government 1n a

. larger context. The dlrectlon of the CRTC as regards to Telesat

and the TCTS has been to try and prevent as far as‘possible

'any anti-competitive aspects of thetalliancei_:jhe Cabin??:

appeats- to.be following the route of“removing restriCtions=onjg

Télesat's operations but at a slower pace.

F. Considerations Regarding the
Adaptability of U.S. Policies to Canada

- There is’ample evidence in the U.S. telecommunications -

“industry that-competition and the‘flexible“regulatcryhapproaghg

- of“the FCC ‘éerved ‘as a stimulus in developing’ new products afd
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. earth. ownershlp pollc1es

services, in promoting technological innovation and in reducing
the time lag between 1nnovatlon and the marketing of the new
product or service. Wlth specific reference to satellite
oommunications there 1s general agreement in the lndustry

and government in that country that such pollc1es as open entry;-~
transponder sharing and resale, liberal interconnection and
i and relianoefon the marketplace and

market forces fa01lltated the rapid development and utilization

-of satellite serv1ces. Wltness the number of firms in the

industry in competition W1th one- another, the fact that a notaule~

‘shortage of satellite capaCLty in the late 1970's has ‘been

erased the: multltude of;new satelllte serv1ces that- have been

.prov1ded or are'belng,developed; and the ch01ce belng“presented

to potential customerslhf
. o . N
It would be inapprbprlate, however, to conclude-that

'.because the U.s. satelllte pOllCleS and regulatory measures-"

d

appear to have been’ successful in’ that .country in the develop—
i

- ment of satellite communicatlons,'they-could be imitated in

Canada and-achieve the same degree‘of success. The success of
policies in the U.S. must be viewed in the context ‘of the aims
and objectives establlshed by. the U.S. Administration.and'the"
FCC for satelllte communlcatlons and within the w1der'contéktg
of the nature and structure of the telecommunications industry
and market, Similarly the adaptability ‘of. these same‘policies
to Canada must be viewed within the”context of Canadian aims
and objectives,-and within the context of any distinctive
features of the Canadian;telecommun;oatrgnshinqustrygand;h
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markets and demography. :

There may exist gévernment or public objectives other
than those deemed achieﬁable through the marketplace in the
development of a technoﬁegy or service. Considerations of
national'security, nati&nal interests and'social.aﬂa.cultural
objectives as perceived or established by government may enter
to temper reliance on the marketplace and may requlre close

government oversignt.

 There are also various economic and market factors which

may ‘influence the manner:in which a technology such. as .

sateliiteAcommunications;is utilized.and the way in which the
industry.evolves,_and wh@ch deserve careful consideration,.

The environment in?the U.S. in which the satellite epen—
ehtry pelicy~has_operatea contained severalvfavdratle:economic,

market and- regulatory factors for its success, 1nclud1ng

"the large and growing telecommunications market 1ncluding pay/

i
cable TV; the FCC rein op AT&T-to prevent‘unfair.competition;

the regulatory structure' with FCC jurisdiction over all inter-—
state telecommunications; favorable FCC decisions in cdmplementary

areas of . telecommunications; the participation in the establish-

-ment of- satellite systems of-telecommunications?companiesmwith

»nation—w1de terrestrial facilities 1nto Wthh satellite

facilities could be integrated (AT&T GTE Western Union)} amé
the participation of corporate giants (RCA, IBM, Aetna) providing
the initial risk capital and establishing_satellite-communicaf
tions systems through subsidiaries. It can be argued that the
structure of the telecommunications industry in the{ﬁ;srrand‘
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the sheer size of the market could readily accommodate a

competitive satellite component.

In Canada, in contrast, the market is relatively small,
3

jurisdiction over telecdmmunlcatlons is fragmented which in
'1

turn has resulted in fragmentatlon of the market and problems

of access.
It would.appear thiat potential does exist in Canada for

l . N " '.
more extensive utilizatijon of satellite services, for satellite

L

carriers to become more iresponsive to' user needs, -for possibly

reduced costs, etc. Ingreased competition could conceivably
exploit this potential as it has in the U.S.. But on the other
A . ) .

. B o . ) :
"-hand, there exist numergus factors and considerations which

|

must be addressed befor%ﬂattempting an -imitation of U.S.
policies and regulatory. measures. There are iésues of whether

the Canadlan market, whlph is approximately one- -tenth the
Y

size of the U.S. market is sufflclent to support competlng
: A 1

satellite systems; whethpr sufficient risk capltal would be

forthcoming in a free market, without government assistance or

involvement to develop and provide satellite systems and

services; whether the fragmented regulatory structure might not

‘add to the risks and uncertainties associated with telecommuni-

cations systéms; what effect competition'might have on the
economio-Viabilitypof~Teiesat; and whether sufficient economies
of scale might be generated from competing systems to maintain
costs competitive with terrestrial systems. It -may well be

that the above factors, combined with the high and ever

~ increasing: costs-of launchlng and operatlng satelllte systems,;
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together with the risks' and uncertainties involved, could
mitigate against the poésible sucéess of a U.S.—-style open entry
policy. 3

-While some observgtions have been made regarding the

S ; i , e - e :
above  issues, this study does not attempt to provide definitive

~answers- to these questiéns. It was not intended ‘to provide

recommendations regardiﬁg the most appropriate market and

regulatory structure for: satellite communications in Canada.

- The study, -through its detailed examination of U.S. satellite

policy, the satellite iﬁdustry and satellite communications

developments, has traced:the factors and developments which

- led to the adoption of, ‘and which appear to have_contributed‘to

- the success of, policy in that cOuntry.w In the process, it

identifies. the relevant ‘issues for consideration if similar -

policies were contemplated for Canada. But it remains for

further studyfand analyéis to determine whether‘U.S‘!polic;eg,

or some- version of these. policies, would be appropriate for

Canada.
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SOMMAIRE EXECUTIF

.
L'objet de cette?étude est d'examiner les politiques

gouvernementales et rég%latoires éméficainequui ont influ-
encé le développement aé 1'industrie américaine des satellites
et d'identifier et passér en revue les différentes considé-
rations concernant l'apﬁlicabilité des politiques américaines
a la situation au Canada.

3 v

A. Revue du développement américain de l'industrie des satellites

L'industrie desvéommunications par voie de satellites’
s'est développée aux Et%ts—Unis d'une maniére diversifiée et
dynamique. Elle représegte une suite commerciale couronnée de
succés au programme de %'eSpace américain.

Le premier sateliite américain a été& mis en orbite en
1958. Il fut suivi par %n nombre de satellites expérimentaux .

et passifs et actifs. Syncom, le premier satellite g&ostation=

naire fut lancé& en 1963. Une grande partie du développement

technologique et de l'expérimentation était ll'oemuvre de NASA,

travaillant en coopération avec 1l'industrie privée. La tech-
nologie &tait transférée au éecteur privé pour la commercia-
lisation de communications par voie de satellite.

Avec la création de Comsat en 1962, ét'aprés la déci-
sion Domsat de la FCC en 1972 établissant la politique pour

les satellites domestiques, les communications commerciales .
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par voie de satellite d?venaient-une réalité. Le premier
systéme domestique et cémmercial de satellite fut le systéme
Westar de Western Unio@éen 1974,vsuiVi du Satcom'dé»RCA,-du
Comstar de Comsat, du é§stéme SBS et du Galaxy de Hughés.

Plusieurs autres syst@mes ont &té approuvés par la FCC et

i

. ; i :
ces systémes sont pour &tre lancés et opérés pendant la dé-

cennie des 198§0.

Ces systémes de satellite pourvoient une variété de

services de message (voix et données) et de vidéo, avec la vidéo

restant ldappui princip%l de 1l'industrie. L'expérimentation
avec des services nouve%ux continue sans cesse. NASA participe
de nouveau  activement d%ns la recherche €t le développement de
satellites de communicaéions, y inclus le déve1opoement de la
bande de fréquences hauées 30/20 GHz, des applicationS‘de la
navette de l'espacé, de% satellites plus grands ainsi que des.
services plus variés. A& fur et & mesure que dé nouvelles tech-

nologies sont développées dans le programme de l'espace civil

de la NASA, ces technologies continueront & &tre transférées

au secteur privée afin d'étre adaptées & des fins commerciales.

B. Philosophie a8 la base de la politique américaine des

satellites de communication

La politique domestique américaine concernant les com-
munications par voie de satellite a &té établi par la FCC dans
sa décision Domsat de 1972, et la'phiIOSOphié>de-baséna'lg_ 
base de cette-décision n'a pas changéé. La politiqdé actuelle
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est appel&e une politique de porte ouverte au sein d'une structure

de réglementation de flexibilité& maximum. La philosophie de

cette politique est bas@e sur la foi dans le marchd ou 1'entreprise

" libre et la concurrence pour dé&terminer la direction, la forme,

le développement, et le succés ou l'@&chec des communications

-{'par voie de satellite.

Les &vénements politiques et &conomiques éui ont
fagonné la politique domestique de communications par voie de
satellite ont leur origine dans les années soixante et ils ont
mis en cause un grand nombre de participants et d'intéréts.

Au début on se préoccupait surtout de la forme gu'une entre-

_ prise commerciale dans l'espace devrait prendre. Les opinions

couvraient la gamme de différentes formes d'entreprise privée

Jusqu'a un monopole gouvernemental. L'issue fut décidé&e quand

.. le Pré&sident Kennedy rendait public. une déclaration de poli-

tique favorisant l'entreprise privée avec surveillance gouverne-
mentale non seulement afin d'assurer gque des objets d'intérét
public soient respectés, mais également des objets de
politique nationale et &trangé&re. Le besoin d'&tablir sans délai
un‘systéme de communications par‘voie de'saﬁellite.favqrisait
une entité simple et forte gqui pourrait ﬁobiliser ia technologie
existante et représenter les intéréts dés Etats-Unis sur le

plan international. Par conséquent, Comsat fut &tabli en 1962

.comme un monopole & propri&té privée mais réglementéd par la

“FCC.
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Des développements technologiques rapides ainsi que
des besoins est circonstances en transformation pendant les
années solxante changealent 1'ambiance: pour les satellites
ainsi que les politiques les concernant. -Les prop051tlons pour‘
un syst@&me de satellites domestique allaient d'un systéme de
monopole (contr8l& par AT&T),ka un "projet pilote", et
finalement & un systéme de concurrence libre et ouverte.

Le gouvernement Johnson .et la FCC semblaient &tre en
faveur de l'approche du projet pilote, & savoir un développe-
ment.graduel de éommunications par vbie de satellite afin de
gagner une connaissance intime et-une expertise opé&rationelle
des appllcatlons commerciales des satellites domesthues.
Avant qu'une décision n'ait &té prise, le changement de gou-
vernement en 1968 amenait un changement dans- la philosophie_
concernant»les satellites. Le nouveau gouverngment Nixbn
était en faveur d'un développementide communications par voie
de satellite d'aprés le modéle de l'entreprise libre, et
luttait fortement auprés de la FCC pour l'acceptation de sa

politique recommandée de "porte:ouverte". La décision Domsat

de’ la FCC de 1972 adoptalt en somme cette phllosophle de la porte

ouverte, Cette décision de la FCC etalt généralement en
accord avec ses décisions du méme temp dans d'autres spheéres
de té&lécommunications, décisions qui ré&flé&taient une tendance
croissante envers des politiques de té&lécommunications 1libé-

ralisées et la promotion de la concurrence.
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La période de temps qui suit la créétion de Domsat est
caractérisée par un nombre croissant de postulants pour dtablir
des systémes deAéatellites, une technologie changeanté,\des
services néuveaux approﬁvés, une promotion de concurrence paf
la FCC, de la déréglementation et de la souplesse dans lés”
mesures régulatrices. ‘

Cependant, alors que la FCC essayait d'adhérér a sa
philosophie d'orientation vers les marchés, il y a des indices
récents que certaines contraintes techniques et physiques
dans l'utilisation de satellites ont occasionné& "quelque
modération de notre (FCC) politique normale ' de noﬁ4interven—

tion". L'encombrement de l'arc g&ostationnaire utilisable a

dans l'allocation et utilisation du spectre. On a exprimé‘
des inquiétuaes au sujet de la nécessité d'exaﬁiner de plus .
prés les besoins pour et des aspects de nouveaux satellites
projetés, d'une surveillance accrue des satellites en orbite,
e£ de l'établissement de standards de capacité minimum des

satellites.

C. Mesures légales et régulatrices aux Etats-Unis

Le congré&s américain n'a pas voté des lois spédifiques-
pour réglementer la nouvelle technologie des té&lé&communications,
a 1'exception du Communications Satellite Act de 1962 qui

_ 8tablissait-Comsat. Puisque les satellites et doméstiques et

XXX
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internationaux op&rent en tant que transports en commun dans
de l'activité entre~états, ils sont sujet au Communications
Act de 1934 et rélévent de la jurisdiction de la FCC.

Une série de décisions de la FCC depuis l959‘0nt
promouvu la concurrence et la déréglémentation dans les té&-
lédommunicétions, et des décisions concernant les satellitss”
ont suivi cette tendance. La décision Domsat de 1972 établissait
une politique & porte ouverte et concurrentielle, sujette'a
certaines limitations et conditions. Alors que, soﬁs sette
politiqus, lasFCC n'essaye pas de prescrire les systémes,
les services ou la forme des satellites, les opérations dss
sateliités sont examiné&es avec soin. Toute. demande.pourvla.
construction de facilités de satellites est sxaminée par la
FCC afin d'assurer qu'elle est dans 1l'inté&ré&t public avant
gu'une authorisation ne soit accordée: les demandeurs doivent
&tre qualifids du point de vue financier, technique et légal;
des conditions peuvent‘étre imposées a des demandsurs.et opé-
rateurs téls que AT&T et Comsat, l'utilisation de la capacité
est surveillee, et les octrois d'orbite ne sont accordes que
temporairement Les opé&rateurs 3 éshelle en gros dOivent
donner accds i des canaux et ceux qul donnent des services
en détail entre-états psr voie de satellite doivent avoir
accés a des taux raisonnables a des facilités.de circuit et
d'échange locales.

Les mesures de la FCC permettent une variété de
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modéleé d'organisations de propriété de stations terrestres
et permettént un accés diversifié & des :segments de 1'espace.
La FCC a approuvé des stations terrestres appartenues par les
ciients, la distributién_dé'météﬁiel‘dé programmétion diversifié
4 des systémes de télévision par cable, 1'utilisation de
petites antennes peu cofiteuses de stations terrestres pour.la.
transmission et la réception, etc. En 1979, la FCC dérégle—
mentait les stations terrestres domestique & réception'seulé¥
ment.

Les mesures de‘régleﬁentation.requiérent un espace
orbital de 4° 3 6/4 GHz et un espace de 3° 5_14/12 GHz} et
la FCC est présentemént en train d'examiner-i'issue d'un-
intervalle possible aeﬁ2o.

“La FCC a aﬁthorisé de nombreux services et opérations
pour voie.de satellite, y inclus la‘locatiéh-a lpng~termé
et la vente de canaux;futilisatidn‘en commuh'et revente de
capacité satellite, des services de transmission directe par
voie de satellite, les réseaux privés, lés services de satel-
lite au dela de frontiéres, l'utilisationidu satellite cana-
dien Anik par des agents'américéihs;‘ainsi qu'une variété de
services de voix et de données y compris des servicgs a ligne
privée, des conférences par‘diffusion<vidéo etc. |

La FCC essaye d'introduire des mesures semblables pro-
concurrentielles et -de déyéglementation dans la sphére de

communications internationale par voie de satellites. Les
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transmetteurs en commun domestiques ont regu la permission
d'offrir des services 1nternatlonaux et la FCC a approuve une
restructuratlon de Comsat afln de permettre a celul c1 d offrir
des services globaux auxvcllentsen conCerence avec d!autres
opérateurs. |

Le but &noncé des politiqueé'sur leS'saﬁellites eﬁ»des
mesures régulatrices_est la création d'une atﬁoéphére permet—
tant uné expérimentation et une innovation maximum. La FCC
met_l'accent sur la souplesse dans_son:attitud¢>envers la

réglementation, sur des mesures restrictives minimales, et

" elle considdre le marché comme le moyen lé plus'approprié"pour

régler et développer la technolbgie_dés_sétéllites.

D. Effets des mesures légales et régulatriceS‘

Des changements dans la pollthue de reglementatlon se
sont j01nt‘a une technologle en developpement raplde pour
produire un effet majeurisur 1'industrie des télégqmmunicaﬁions
aux Etats—Unis; y compris le seétéﬁr‘satellite. La téchnblogiem
a amené une érbsion~de la.position de.méhbpoie néturéi des
opérateurs tradltlonnels, alors que les transm1331ons par
ondes ultra courtes et par voie de satellite. furent ajoutees a
la transm1551on par cable, produisant de nombreux services
nouveaux dans la communication de voix et de donnees En méme
temps, un climat de reglementatlon aisé& avec¢ une. entrée plus
facile et des‘res?rictiops moins nombréuses”fécilitéit_
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, fait}Aquatre des huit ¢

.Systems, Amerlcan Satelllte Co., HugheS*COmmunlcatlons,Inc.,‘

N

l'introduction de ces services et innovations sur le marché.

.Les systémes dgméstiques de satellites &taient plutdt

lent & démarrex apxésgldgdécision Domsat de 1972, et, en -

“mandeurs originels.ont soit aban-
donné ou bien déféré 1eq¢ systéme envisagé. Western Union a-
S ' ’

~lancé-son.premier'Westafien 1974, suivi de 1'Americom de RCA

(satellites Satcom) et. de Comsat General (satellites Comstar).

Les Westars furent intégﬁés avec les systémes terrestres de.

1
i

- la Western Union, les Coﬁstars'furent loués par AT&T et CTE

A P . .
afin de pourvoir des seryices de base de. té&lécommunications
et les Satcoms.de RCA oﬁ? trouvé de bonne heure un marché& dans
les sexrvices de télév1s1?n,_marché,qul'plus.tard;s'avéralt

trés lucratlf D'une fagon générale, les services furent
‘l

elargls graduellement pat 1! 1nclu51on de communications de
voix et de.-données & llg?e privée, avec de nouvelleés flrmes

apparaissant sur le mafché.et louant des facilités
A

-

d'operation, ‘

La fin des années'soixante et le début des quatre—

t

vingt voyalt un nombre de postulants proposant des systemes

R
de satelllte. Parml ceux- cl figuraient Satelllte Bu51ness

Southern Pacific Satelllte Co., U.S. Satellite Systems,
Alascom Inc., Argo Communications, Ford Aerospace Satellite -

Service Corp., Oak Satellite Corp., et Rainbow Satellite Inc.

vDe.plus, AT&T et GTE proposaiént de lancer leurs propres

o
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satellites, et la décision de la FCC de permettfe des services
de transmission directe par voie de satellite atitfirait
plusieurs autres postulants. A présent, il y'a 20 dpérateurs

JFiqui ont soit lancé des.systémes de satellite ou bien qui ont

-w¢1;Authorisa£i6n‘dé le faire.
Un nombre de nouveaux venus, tel que SBS et‘ASC étaient .

formés en tant que filiales de firmes géantes ou de conglomé&-
rats dans lfindustrie électronique,.de l'aérospaqe,_des_ 
finances, ou des communications (IBM, Fairchild-InduStfies,
Aetna Life, Continental Tel, Huéhés Aircraft) ou bien les

“A houvelles.firmes‘étaient‘établies avec un’support financier
substantiel de la partldé largés entreprisesv(Prudengial ins.,
Manufacturers Hanovef Trust). -

A part les éervices DBS, certains des Services rééenté

.8 8tre dé?élbpéés et utilisant;des.éétellites pour les ébm;

w-ﬁunications-incluent:»_conférences par télé et vidéo, trans-
mission directe residentielle & pouvoir moyen, services
accrus de messadge et de données tels que le Skyline de SBS
et le Sprint de Southern Pacific, servi¢es de»distribution

s POUY dés réseaux dé‘télévisién, téléviéion'payée par cable

~ainsi que des postes transmetteurs de radio, tels qué le

nouveau Satellite Television Service de AT&T, ainsi que
plusieures technologies en voie de développement qui
paraissent avoir un potentiel considérable ﬁoﬁr 1'intégration

‘avec ‘des. satellites afin d'élargir leur applications y

~

'mpris la . radio cellulaire et les optiques a fibre,ﬁ
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Cependant, il y a des indications en ce moment que la
croissance. rapide des sérvices par satellite et le nombre
croissant de nouveaux vénus et de nouveaux satellltes ont

r

commencé & ralentlr. It offre de canaux Semble avoir - attelnt

!
BN

la demande pour ceux—ci?et il y a des indications de canaux
libres-et sous-utilisés: et méme un excédent de 1! offre Les
systémes de satellite dev1ennent &galement plus chers avec
les colts:.de satellites?et du lancement toujours en croissance.
Alors qﬁ’un_sateilite de communicatiqns pouvait &tre
construit et lancé & unépoﬁt d'environ trente millions de
dollars vers le milieu éés années soixante;dix, le cott
courant en est pré&s de>épixante millions. Une autre liﬁitation
potentielle &3 la croisséhdé contihuellé de facilité&s de
satellite est l'encombrement de l'orblte geostatlonnalre Il
v a peu de- - places utlllsables qul restent pour des satellltes

© L0 . . P
amerlcaln 5 des 1ntervalles de 4° et 3 ’ et un intervalle ré-

duit & 2° augmentera.leé colits, particuli&rement pour les
stations terrestres et ies antennes dé.réééption.

Les opinions de représentants de- 1'industrie des com-
munications et des analystes varient déhcéfnéﬁtuié>aé§éloppé;"
ment futur-des satellites. Il Yy en-a qgi considarent les com-—
munications commerciale de voix et de donnéés comme un marché
largement vierge, avec un potentiel extensif. D'autres ont

tendance & favoriser le marché& vidéo (té&lévision payée &

cable, DBS) comme le plus grand champ d'application de com-

. munications parmvoiende@satelliﬁéQ Il.hly;adpasgdﬁaCCOrdmsur;"m;m;;ﬁh
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l'effet potentiel d'opfiques a fibre sur les satellites, bien

‘que la vue générale esééque la technologie d'optique & fibre

ne va-probablement pasiﬁéplacer les satellites pour la
transmission & longue d%stahdé. i'inddéffig“amériCainé_sup¥
porte-d'une facon générgle les politiques de la FCC sur 1l'entrée-
libre, la.concurrence, ét la souplesse dans la réglementation. -
Alors que les fifmes américaines ont brigué des1accords
pou;»des;services au de;a des  fronti&res avec ie Canada( elles
.neAconsidérent pas,d'uné facon générale»que le Canada-fepré—
sente. un marché majeur gu unique, mais.éldtﬁt une_extensioﬁ
du marché américain. i A |
| ‘Les décisions deila FCC pourvoyaﬁt'ljeﬁtre libpé; l'inter-

connection et une multitude d'opérations de stations terrestres

- et de propriété, combinées avec les décisions concernant 1'uti-

lisation jointe, la venﬁ?.et'la reventé‘de»capacité_satellite,]

H
I

- ont &tabli le climat,faéilitant le développement de 1'indus-

trie des satellites dans le marché sans restrictions régle-

 mentaires .trop sévéres, et l'industrie semble avoir réagi &

1la satisfaction et des régulateurs et des entrepreneurs. .L'évi-

dence-a base d'observations sur  lTe développement dé‘l“iﬁdﬁéfrie;f"
couplée a des vues de l{industrie et dés régulateursfsémble:
indiquer que- l'approche de réglementation et les poiitiques
des Etats-Unis ont servi avec succés 1l'industrie et le con-

sommateur dans ce pays. —
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E. Issues de communications par voie de satellite au Canada

Le lancement de satellltes a commence au Canada comme

-une entreprlse sc1entlf1que avec la mise en orblte de Alouette

I. Avec la reallsatlon du potentiel des Satellltes dans le
i .

domaine des communlcatlons, le Canada a commencé 3 examiner son
rBle dans’ 1'utlllsatlon'de cette technologle. Suivant le -
papier blanc de 1968, le Telesat fut établi'en 1969 en tant
qu'instrument du prcgramme opérationnel canadien -des satellites.

La loi etabllssant le Telesat n' enongalt pas des buts_;
nationaux ou public pour Je Telesat. PluSLeurs essais furentf
faits par ‘la suite, y comprls la cooperatlon avec les pro-
vinces, afin d'arriver;;_une pollthUe~natlonale de_communlrfﬁ’
cations. Un de ces essais a produi£ un concensueAQénéfal
fédéral~-provincial en i979_concernant les‘buts:et lignes-—
guide:sur la distributicn des satellites et la prbgrammaficnf.

de télévision.

La plupart de 1° attentlon au Canada concernant les
communications par voie de satellite et le comportement de
Telesat par rapport & l'lnteret public a &té& dans le champ
reglementalre de ‘la CRTC En 1977, la proposition de jOlndré>
Telegat a la TCTS.(Accord d'alliance). fut rejetée par la
CRTC comme n'é&tant pas>aens 1'intérét @ublic. Le Conseil des
Ministres, cependant, approuvait l'accord par ordonnance-en-
conseil.

En 1981, 1la CRTC«Enoncaituune décision majeure . . -
11
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concernant~Telesat, qui entre autres directives, levait«quelques 
restrictions sur Telesat.bpérant uniquement en tant-que
transpokteur . pour a’ autres transmetteurs, et permettait a -
Telesat de traiter dlrectement avec des cllents autres que

les membres du TCTS. De nOuveau le Consell des Mlnlstres par
ordonnance-en- —-conseil a modlfle la décision de la CRTC

maintenant Telesat surtodt comme un~transmerteur~§our d'autres'
opérateurs. . -

La réglementationEdu systéme7canadien de satellite-.

~semble suivre une pollthue ad hoc ce qui donne certalns

avantages de souplesse et convenance dans 1' etabllssement de
pollthues. "Il semble que les 1nterpretatlons legales
concernant -des tarifs justes’et raisonnables et des'préfé—'

renceé ét avantagesrinjusteé’qui sont les<bases‘de»la-régle—

- mentation des tarlfs de la Comm1531on viennent en- second lleu

aprés les intéréts opportuns du gouvernement dans un contexte
plus grand. La portée de la politique de la CRTC_concernant

Telesat et la TCTS a &té d'essayer de prévenir autant que

possible tout aspect anti-concurrentiel de l'allianbe. Le

‘Conseil des Ministres semble suivre la.voie d'enlever des

restrictions sur les opérations de Telesat, mais 3 rythme -

moins rapide.

F. Considérations au sujet de l'applicabilité des‘politiqﬁeé

américalines au Canada

" Une ‘évidence aboﬁdante’suppbrﬁéfléﬂVﬁé”Qﬁéﬁ@éﬁé*ljihdﬁéﬁriéf”
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américaine des télécommunicatiohs, 1a concurrence et 1 approche
flexible a la reglementatlon par la FCC ont stlmule le
développement de npuveaug;prodglts et.serv;geS‘et Qnt prqmu B
1'innovation et,rédﬁit ia temps-enfre lFinnbvatioa‘ef la commer-
cialisation du nouveau p%bduit:oh*servicé. AveC'féférence‘
épécifique‘aUx cbmmunicaéidns par:voiéade satéilife, ah.est
généralement d'accord dans l'industrie ef le gou?ernément

dans ce pay que des politiques télles'que l?ent?ée,libre;fle

partage et la,revente.de§Canaux,'des politiqdesalibérales

- concernant l'lnterconnectlon et la proprlete terrestre, et

i

la- dependance sur le marche et les forces du marche ont

facilité le développemenﬁ{rapide et“l'utilisation des serVicesTA

- des satellites. On peut an citer comme preuve le nombre du firmes

en concurrence dans l'industrie, le fait qu'un manque
apparent de capacité des;éatellites vers la fin des années
solxante-dix a &té comblé, la multitude de nouveaux services

de satellites qui ont &té fournis ou qui sont en train d'&tre

1
i
i

,dévéloppées, ainsi que .les choix offerts aux clients potentiels.

Il serait 1mpropre, cependant de conclure que parce
que les pollthues concernant les satellltes aux Etats -Unis
et les mesures regulatrlces semblent avoir &té couronnées de -
succés dans le développement dé'éommhnicatiOns par voie de
satellite dans ce pays, elles pourralent etre 1m1tees au
Canada et connaitre la méme. mesure, de succes. Le succés des

pollthues amerlcalnb d01t etre con81dere dans le contexte

des- buts etablls par le gouvernement amerlcaln et la FCC—» IR



pour les communicationsipar voie de sétellite'et>ce,'dans.

le contexte plus lafge'aé la nature et structure de
l1'industrie des télécommunications.et du marché qu'elle sert.
En plus, l’adaptébilité;de ées‘mémes pblitiques a_la sitﬁation
canadienne doit &tre coﬂsidérée.dané'le contexte‘des buts et
objectifs_canadiens{;coﬁbte tenu de topt aspéqt distinctif.

de l’indﬁstfie canadien -des té&lécommunications, deS'marchéé

et de la démographie.' ‘ |

| ‘Des objectifs go@?ernementaux,ou‘publics péuvént

exister qui différent de ceux qui peuvent étre~atteints_paf

le marché dans le déveidppement d'une technologie ou dfuh ser-

vice. Des considérations.telles que  la sécurité nationale,
les inté&réts nationaux, ‘ainsi que les objectifs sociaux et
culturels tels que pergus ou établis par le gouvernement

peuvent entrer en jeu et:réduire la dépendance sur le marché

et demander une surveillénce proche de la part du gouverne-

- ment.

Il existe égalemegt qertainS-facteurs économiques et
commérciaux qui peuvent influencer la méniére dans-laquelle
une technologie telle que les.cémmunicaﬁions pérjvoie de
satellite est utilisée et la ﬁaniére dans laquelle l'industrié
évolue. Ces facteurs méritent:uné considération. attentive.

Aux Etats-Unis le climat dans lequel la politique &

entrée libre a op&ré contenait plusieurs.facteurs économiques,

commerciaux et régulateurs qui favorisaient son succés, y

-compris le marché &tendu et croissant des télédommunications '~
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comprenant la telévisioﬁ pay&e par cable, le coutrole de la
FCC sur AT&T afln de prevenlr une concurrence injuste, la
structure regulatrlce»ayec jurlsdlctlon~de.la FCC‘eur toutes
télécommunicetious>eutre4états;:les~décisionéefevcrables de
la FCC dane_des spheres:compiémentaires.des téleccmmunications,‘
la part1c1patlon dans l'etabllssement de systemes de satellltes
par des companies dans l;lndustrle-ayant des facilités
terreetres a échelle nationele-daus'leSquellee des facilites:
- de satellites pouvaient:etre~intégrées (AT&T,.GTE,}Western
- Union), ainsi‘que la-pafticipation.devfirmes géantes (RCA,
\IBM.‘Aetna) fournlssant le capltal 1n1tlal d lnvestlssement
_ et etabllssant des systemes de communlcatlons par v01e de
satellltes par 1 lntermedlalre de flllales. On peut avancer
l'argument que la Structure de 1 1ndustr1e des telecommunl—
cations aux Etate—Unls ain51 que l'eteudue méme . du marché.
pouvait aisément accomoder un &lénent de satellites -con-
currentiel. | 3
Au-Canada, au contraire; le marché est relativement
petlt et la jurlSdlCthn sur les telecommunlcatlons est fragf
.mentee, falts qgui ont mene a une fragmentatlcn du marche et
a des problemes d accés.
I1 semble que le pctentielxexiste au Canada pour une
utilisation pius_extensive des services de setellites, ?dur
- nunecmeilleure réponse aux besoins'des;usagers par\lee

opérateurs, pour une réduction possible des cofits, etc.
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Une concurrence accrue pourralt p0881blement exp101ter ce'
potentlel, tel que c¢ est arrivé aux Etats- Unls. ‘D'un autre
cdté, 11 ex1ste de nombreux facteurs et con81deratlons
:auxquels il faut.s' addresser avant d essayer d'lmlter les
pollthugs,et mesures régulatr;ces amerlcalnes.;A1n81 11 faut .
se demandér‘si le;mardhé;canadien; qdi:estva'peu.pfés un

diziéme. du marché amériqain, est assez large pour supporter

.des~systémes*concurrentiélé.de:satellités,=si les fonds: 

d'investlssement sufflsant seralent avances dans un marche libre

~sans aldecnlJﬂpllcatlon~gouvernementaleopOur developper et

pourVOlrdes systémes et | serv1ces de Satellltes, si la.
Structure.régulatrlce f;agmentée_n’a]outeralt'pas>aux_risques

et incertitudes associées avec des syst@mes de télé&communi-
cations, si la concurrence n'affecterait pas la viabilité

1

économique de~Telesat)_é%.si dés économiesAdiéchelle~éuffisahtesf

. pourraient étre générées par des systé&mes concurrentiels afin.

de-maintenir des coiits éﬁ ligne avec des systémes térrestres.
: i . : :

I1 se peut fort bien qué_les facteurs précités,.combinés avec

les coﬁts-élevés et touioursfcioissanté du laﬁcemenﬁ et des

operatlons de systemeé de satellltes a1n51 que les rlsques

et 1ncert1tudes en. jeu, pourralent mltlger le succés pOSSlble

d'une politique de porte ouverte 3 1'américaine.

Alors que certalnes observatlons ont été avancées

concernant les issues pre01teés, cette etude n'essaye pas

d'avancer des réponses définitives aux questions. Le but .
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. politiques américaines,

n'était pas de pourvoir des recommendations concernant la

‘meilleure structure du mérché-et.de réglementation'pour:les

communications par voie ‘de satellite au Canada;iCette‘étude, -

par son analyse détaillée de la politique américaine sur les:

i

'satellites, l'industrieldes satellites et les;dévelbppeménté
dans les communicationsipar v¢ié de satellite, a tracé les

. facteurs et les développements qui ont mené& a 1l'adoption de

la politique dans ce pajs;'ou‘qhivsemblehtlavoir.cdntribué

& son succ@s. En méme temps, elle identifie les issues per-

-

‘tinents & &tre considér&es si des politiques similaires

&taient contémplées au qénada; Cependaht, il reste 3 déter-
miner par des &tudes et analyses supplémentaireé‘éi,leéﬂ
%Qu.quelque version de ces politiques,

seraient appropriées au Canada.
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SECTION A

INTRODUCTION

!

1. Brief History of Communications Satellites

The satellite éommunications industry is oneAproduct
of the exploration of spaée. "In the ﬁ.S. it is‘a commercial
success of the U.S.Aspace program. ‘

In the“lQSO“s both the U.S. and the U.S;S.R-.began
developing satellites and the nécessary launéh vehicles to
place them into orbit. The space age bécame a reality in
October 1957 when the Soviet Union launched Sputnik I. The -
U.S. followed with Explorexr I on January 1, 1958. -

The'first active satellite (one capable of receiving_
signals énd retransmitting them) was Score, a U.S., Army-built
satellite launched in December 1958, While Séore was relatively
short-lived (30 days), it served to demonstrate how a satellite
could relay voice, code and teletype messages. Courief
followed in October 1960. Launched into a 500-600-mile-~high
orbit it.carried 4 receivérs, 4 transmitters, and 5 tape
recorders and had the ability to receive siénals aﬁd‘store
them on tape while in view of one ground station, then.re—
transmit the signals to another statibn.l Courier operated

for only 18 days but was a major pioneer in communications

lNASA, Communications Satellites, Washington, 1977,
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satellites.
- At the same time thé National Aeronautics and Space

Administration Agency (NASA) was launching its Echo series of

passive satellites. Echo‘IA(August'l960) was a large metalized

balloon which simply reflected radio waves. It was in orbit

from 1960 to 1968 and'demonstrated.a'long—lived, rigid sphere

applicable to passive communications use,
An early active satellite that followed Courier was
Telstar, developed by the American Telephone and Telegraph Co.

(AT¥T) in co-operation with NASA. Telstar was one of the most

publicized and best known of thefearly~communications satellites,

It was used to exchange U,S. and European television programs.

and performed numerous technical tests, showing that they wefé
reliable enough for‘éommeréial.use. ‘Telstar i waé launched in
July 1962 but failed in February 1963. Telétar IT was launched
in May 1963.. Eacﬁiof the Telstars had a single transponder
which received signals at 6 GHz and retransmitted them at

|
4 GHz.”

The rockets available in the 1950's could boost satellites

into orbits no higher than 10,000 km, above the earth. It was
not until'l963 that the first geostationary oxr geosynchronous.

satéllite, Syncom, was launched, placing it in an orbit about

36,000 km., (22,300 milés) over the-equaﬁor. Prior to Syﬁcom,

much of the research and development on satellités had been

done by_AT&T,lwhich Strongly-promoted a random—-orbital system.

lNASA,.CommﬁnicationS Satellites, 1977.
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as the best technology or approach to communications satellites.

This system required a large number of satellitesland expensive
tracking stations to track each\satelliﬁe; The synchronous
technology allows the satellite to-appear stationary to a
viewer on the earth, and is considerably less capital intensive
enabling an earth station to be permanently and inexpensiﬁely
aimed. Syncom'was developed by'Hughes.Aircfaft and it was
contended that Hughes. entry into satellite development brought
the geostationary technology to prominence about five years
sooner than the carriers (AT&T) would have. 2 A

The Syncom series were significant in demonstrating that

time delay, echo, and several other technical problems, could

_be overcome for communications satellites in geostationary

orbit.

‘There were several other gsatellite ﬁrograms.in NASA's
experimental era of satellite communications, includihg Relay,
the Advanced Technology Satellite program (ATS1—6)and the
Communications Technology Satellite program (CTS). The CTS
program started with.an.agreement between Canada and the U.S.
in 1971, undér whicﬁ Canada supplied the satellite (Hermes)
and the U.S. the launch wvehicle. The principie technological
objectives of this program were to attempt to use the 12 & 14
GHz bands, to develop and use low cost, portable earth stations.

With this experimentation with small earth stations, Hermes

lW. G. Shepherd, "The Competitive Margin in Communi-.
cations," in Technological Change in Regulated Industries,
W. M. Capron (ed.), Washington: Brookings Institution, 1971,
p. 106, . ! o '

2 ‘
Ibid.
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was viewed as é forerunner of direct-to-the~home broadcast
satellites.

The commefcial era of satellite communications began in
the U.S. with the formation of the Communications Satellite
Corg, (Comsat) by the Communications Satellite Act bf 1962,

This was followed by the formation of the International Tele-

' communications Satellite Orgaﬁization (Intelsat) in 1964, a

consortium of many nations; which serves these and other

‘nations international and domestic satellite communications.

needs. Intelsat launched the first commercial communications

satellite, Intelsat I in April.1965,.and is currently using
its f£ifth generation of this satellite system,.

In 1972, the Federal Communications-Commiésion (FCC)
authorized the ﬁ,S. common carriers.td.construct'and opeﬁate
satellite systems for domestic'telecommﬁnidétionS’in thé free
enterprise mode. This led to Western Union's launching of
Westar I in 1974; RCA's launching of Satcom F-1 in 1975;.and
Comsat's launching of Comstax D-1 in 1976. These and oﬁher
satellite systems launched since then provide a wide range of
dqmestiC’comﬁunicétions services. |

Domestic satellites also serve many other countries

" such as Germany-France (Symphonie); Indonesia (Palapa), Italy

(Sirio), etcr-‘Since.Syncom,‘approximately 100. geostationary-
satellites have been launched, of which about 90 pexr cent are

communications satellites.



2. Some Technical Features of Satellites

Satellites possess various characteristics and can be
identified and distinguished by their technical composition,

their path or orbit, and the form of signals they handle.

Technical Composition. Satellites can be classed as either
passive or active. A passive satellite has no instruments

and mérely'ieflects radio signals beamed at it. Their use

is limited since they reguire powerful earth stations to feceive

their relatively weak signals. Active satellites, on the otherw
haﬁd, are much more technolbgically sophisticated and receive,
amplify, and tpansﬁit the radio sigﬁals,direqted at them. The
more powerful the signal, the smaller and less complex_the

earth station.required to. receive them. Satellites currently .

in use and being launched are all active.

Orbital Path., Satellites can be placed in different orbital
paths, whiéh are commoniy distihguished'as elliptical ox géo—
stationary. An elliptical orbit is a random orbit and can be
of a variety of heights and directions. It remains over a

point on the earth for only a short period and therefore is

limited in. its capabilities to serve any particular geographical

area. A geostationary orbit is ‘synchronized with the rotation
of the earth and is a circular equatorial orbit at-a distance
of 36,000 kilometers over the equator. It remains fixed or
stétionary over the same spot. and can sérVe‘a‘particula: geo;
graphical area of the earth continuoﬁsly, The area ﬁhat a

geostationary satellite can serve is approximately one-third

: X .
of the earth's surface. Geostationary satellites are particularly

useful for communications.




‘Satellite Signals. Satelliteé are capable of receiving
message signals from thé earth and returning them as in tele- .
communications, or can generate signals and transmit them as.
in scientific exploration of the earth's surface, outer space, .
etc. - \ | |
Telecommuﬁicatibns satellites are.generaliy grouped into
three categories, ﬁamely: point=to-point satelliteé,
distribﬁtion satelliﬁesi and direct broadcast saﬁelliteé.

Point~-to-point satellites receive sigﬁals‘from trans-
mitting earth station and relay them to an earth receiving
station. The-earth transmitting station receives the signalé
from senders via microwave br'terrestriai cablé, the conventional
means of earth communications, transmits them to the sateliite
which relays them £Q the earth receivingAstation,_which in turn
sends the messages to customeré via miqréwave-or cable., The
earth stations required are large and powerfﬁl, and aré
.expénsive. Intelsat is this form of satellite.

" Distributional satellites emit strong signals which can

'be received by relatively small and simple anﬁennas or earth
stations. The signals are distributed. over s wide area to. many
earth stationslthat are stréng enough to‘receive thém, These
stations may be-fixed or mobile. The uses of these‘satell;tes
ihclude.navigational telecommunications (Inmarsat) and. cable
and pay TV. |

Direct broadcast satellités,(DBS) eméloyvpowerful trans-
mitters so that the signals may be received by radio and TV
sets. The signals may be scrambled, however, so that special

antennas or converters may be required by the receiver. These
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are the new generation of telecomﬁuniéatiéns satelliﬁes and
are employed for television broadcaéting (i.e. pay TV) and
educational purposes,' They can also be employed for direct
TV broadcasting beﬁween countries., DBS are 6f particular ﬁse
in count;ies with a large geographical area such as Canada,
the U.S. and the U.S.S.R.

Current satellites operate in either,the 6/4 GHz or C

band or the 14/12 GHz or Ku band. At the lower frequency (C

band) satellite transponders receive signals at 6 GHz (uplink)

and retransmit them at 4 GHz (downlink). At the higher, more
powerful Ku band, transponders. receive signals at 14 GHz and
retransmit them at 12 GHz. There is now experimentation to

deVelop a more powerful satellite operating at 30/20° GHz or

the Ka band. A constraint on operations in' the higher frequency

bands is that signals can suffer significant atténuation during
periéds_of intense rainfall. |
Spacing. Satellites must be sufficiently separated from one,
another tb_avoid signal interference. The requifed separation
between satellites depends on a number of factors, including
beamwidths of satellites and earth stations and the frequency

of the transmissions. Currently a 4° separation is required

for satellites operating in the 6/4 GHz band and a 3° separation

for the 14/12 GHz band, but the FCC is considering the possi-
bilities of a 2° spacing.  Given the spacing constraints, only
a limited number of satellites can be positioned in a given-

arc of geostationary orbit.




3. Applications of Satellites

With advancing technology in rocketry, electronics, and

communications, both launcherxs and satellites became increas-
ingly moreqsophisticated and diverse in their capabilities.
Collecting and transmitting information, satellites_are
utilized in national’and»international telecommunications,
aata transmissibn, scientific exploration of the earth's
Sﬁrface'andtatmosphere aad outer space, defence purposes,
weathex watéh, and geological purposes. In these areas their
services range ftdm daily operational se:vicés,to experi—
mental services. |

‘At present there are approx1mately 1,275 operatlonal
satellites in orbit, and more. than 1, 600 which have. fallen
silent. Satellltes are being sent aloft at the rate of 168 a
year,. Wlthln the next decade NASA expects to launch about

200 satellites with the shuttle, and-hundreds of others will

'be launched using conventional rockets in the U.S., Europe,

the U.S.S.R., as well as by new rockets being developed by
Japan, Chlna and Indla.

Satellltes perform a variety of tasks. and come in all

shapes and sizes. Their uses extend to the~m;lltary, communi—
cations, scientific¢ exploration of space, weather, earth

mapping and charting. The various groups of civilian-purpose’

satellites launched up to 1980 are illustrated in Table A-1.
Information on military satellites and potential future NASA
programs are contained in Appendix I.

Military. There are a number of satellite systems in- the

military sector upon which the U.S. relies for national security.




~The most prominent satellites are the surveillance satellites

("spies in the 'skies"). These huge, twelve-ton observatories
usually travel in polar orbits so that they can- cover all of
the earth's sufface-every 48 hours in daylight; .The'Big Bird
is extremely sensitive, and can send back TV images and provide
photographs which ére‘ejected in parachuté-equipped cannisters
that can be hodked in mid-air by fecovery planés. Both the
u.s. and U.S.S.R..haVe spy satellites that can scan the earth
with radar beams with the objective of tracklng naval vessels
at sea. Both countrles also have electronic listening satellites
that can pick up radio transm:.ss:.ons.~ Various scientific
satellites are also used for military purposes;'including‘those
that measure miniscule variations in the earﬁh;é gravity.

This information is useful to'keep missiles on target. U.S.

Vsatellites, parked far out in space, can record bursts of-highé'

energy radiation that may indicate a nuclear explosion in the

atmosphere. The Defence Department is currently developing a

system called Navigation Satellite Training & Ranging (NAVSTAR)
that will enable nuclear submarines and other vessels to identify
their positién almoétbanywhere within an error of inches, an
important.factor for the~éqcura£e‘firing of missiles.

Earth Mapping and Charting.f Satellites,.such_as Landsat; using

remote sensing are capable of producing very detailed imagery
of the earth's natural resources. Landsat imagery'has led to
the discovery of new mineral deposits (i.e. copper deposits
in Pakistan). Eﬁperiments are also-being'conducted to detexr—
mine if Landsat photographs can help trace from space the

spread of toxic pollutants. Earth-surveying satelliﬁes equipped
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with special. sensors can examine the state of crops and lead
to estimates of har&est}production.

The November 1981 flight of the épage-shuttle Columbia
included experiments with radar images of parts of the earth's
surface. The radar images of the Sahara Desert produced_x-ray

photographs of a buried topography or subsurface (radar waves

were able to pierce the dry surface to a depth of 5 metefs,

'reflecting from bedrock). In essence, the radar was. used as

a. time machine, and revealed a subésurface'of>water channels,
flood plains, and_broéd‘river valleys that existed mil;enniums
ago.. This.rada? ﬁechnique of chartihé has excited geoiégists,
archaeologists, andfanthropologists. Geologisﬁs believe that
radar scanning will be valuable in detecting modern waterways
lying néarvthe surface«iﬁ arid areas. Furthefmorér.by |

illuminating sub-surface features, radar scanning could prove

- extremely uéeful in surveying for oil and minerals. By

identifying former rivers and lakes, the scanning techniéue can
assisﬁ_archaeologists'iocate earlf human*habitatiohs.
Weather. Meteorological saﬁellités.have been sending back
television-tfpe picturé5~of cloud formatiéns and weather fronts
since the 1960's. This has enhanced the ability to identify
gathering sﬁorms, hufricanes, etc. A newySatellitefbasedA
ﬁthQon~warning system is currently being planned by East
Asian nations, with the hope that it will save countless lives
and\reduce.theAregion‘s $3 billion-a-year storm damage.
Meteorélogical satellite.imaging_systems are often.capéble
of seeing much more than clouds and weather systems. Fires,

air and water pollution, dust and sand storms, snow cover, ice
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formations, ocean currents and energy waste are some of the

‘environmental information provided by these spacecraft.

Navigation. Sateilites play a major role in ocean navigation,

with ships relying on satellite transmissions to ascertain
their positions with greater accuracy. Inmarsat, the global
maritime satellite communications system provides ship-to-

shore and ship~to-ship communications.

Space Exploration. Satellites not only have eyes on the earth,

but also toward the heavens. Scientific satellites help

~ astronomers study distant stars and galaxies and view comets

above the obscuxing'atmosphere of the earth,

Communications. The most common geostationary satellites

being sent aloft for non-military uses are the communication

- satellites. Satellite communications. comprise point-to-point .

. message, data, and video transmissions. Satellite communica-

tions are a $1l1 billion-~a-year business in the U.S. alone.
The earliest communications. satellites simply reflected radio
signals back to earth off their metallic surface., Today thej
are ektremely complex electronic devices capable of picking
up signals from earth stations, amplifying them, and returning
them to the ground. These satellites are widely used for tele-
phone and TV service. Two-thirds of all telephone calls between
North America and Europe are placed via the Intelsat system.
In the U.S., as much as two-thirds of the programming on lbcal
cable originates via satellite,

Satellites have become very important for conducting
national and international business. Banks transfer funds via

satellite and multinational corporations use them to communicate
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between their widely dispersed operations. Videoconferencing
. . . . . 1
is developing rapidly as a means of communications. News-
papers are sending their. .daily papers to remote printing facili-
ties via satellite. Satellites have made remote areas more

accessible, prdviding these areas with telephone and TV service.

‘At the same .time, sateilites haVe reduced the cost of communi-

cation services. In 1965 a 3~minute telephone call between -

London and New York cost $9. Now it costS'iess than &4.°
In 1965, satellites could handlé‘only about 240 telephone

calls. at a time across the Atlantic.. The current generation
of communications satellites can handle 20,000 calls., By the
early 1990's, the number is expected to exceed 100,000 calis.
Intelsat VI, a $100 million satellite under construction by
Hughes Aircraft Co. is expected to be capable of handling as‘
many as 37,000 telephone calls.and;four v chanﬁels simult-

aneously.

Vi

lSee'CommunicationS'News, February 1983, pp. 53-87,
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4, U.S. Domestic Satellite Communications Systems

There are presently 14 commercial satellites servicing’
the U.S. carrying a total of 270 transponders. These are
owned and operated by four large companies -- RCA with four;

Western Union with four; and Comsat and SBS with three each.

These satellites form four systems, namely; Westar, Satcom,

Comstar and SBS.

Westar. This 1s Western Union'sfsystem, Western Union was
the first U.S. company to offer domestic buSiness-eerVicee

via satellites'when it placed Westar 1 and 2 in geostatioﬁary
orbit in 1974. These satellites were followed by Westar 3

in l979‘and'Westar 4 and 5 in-IQéz;aﬂThelfirst'three satellites
had 12 transponders,.whlle the fourth has 24. The setellites
have  a capacmty for 7,200 two—way voice circuits or 12 v
channels and the services provided include data transmissions,
telex and teletype, and telev1s1on; |
Satcom. This system was started by Radio Corporatlon of
America (RCA) in 1975 with the launching of Satcom I, followed

by Satcom 2 in 1976. These satellites occupy geostationary

orbits and operate in the 6/4 GHz frequency bands. Services

include video distribution and data and telephone services,
Qith the major customers being cable TV distributing companies.
TV programs are distributed to~about.900 earth stations
operated‘by"eeble companies. RCA currently has four satellites
in operation. |

Comstar. This system is operated by Communications Satellite

Cbrporation (Comsat) for the American Telephone and Telegraph
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Co. (AT&T) and the General Telephqne'and Electronics Corp.
(GTE) which lease the satellites from Comsat. Two Comstar
satellites were placed in geostationary orbit in 1976 and a
third in 1978. Through a combined capacity of 10,000 telephone

circuits, this system provides primarily teléphone services

~which are supplementary to the terrestrial telephone services:

~'of AT&T and GIE. .

Comsat has been ordered by the Fécito terminate its
ielationships with AT&T and GTE beéause of its participation
in Satellite Business 8ystéms (SBS). Consequently, at the
end of the Comstar series, AT&T plans to establish its own
satellite system, Telstar, which will operate in the 6/4 GHz
bands and be developed to operate in,the_high frequency 14/12
GHz baﬁds.. GTE»élso has authorization to launch its own G-
Star satellites.-~ | .

SBS. Satellite Business Systems was created in 1976 as a
consortium of Aetna Life Insurance Co., Comsat, énd Interna-
tional Business Méchines (IBM) to establish and_0peraté a
domestic telecommunications satellite system. The first SBS
satellite was launched in 1980, and4opérates on 14/12 GHz, |

the first U.S. satellite to employ this high frequency. It~

provides point~to-point communications services for large

corporations such as Aetna, IBM, General Motors, Westinghouse,
and others. Antennas about 18 féet in diameter are placed on
customers' premises to receive the meésages directly from the
satellite.

In December 1980 the FCC had authorized ‘the:expansion

of domestic satellite systems to increase the competitive
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sources of supply of domestic communications satellite services

in order to satisfy consumer demand over the next few years.
The FCC authorized the construction of 25 new domestic
satellites and the launch of 20 new or previously constructed

satellites.l The new satellites would replace in-orbit

- satellites approaching the end of their operational lifetimes,

would provide the initial facilities for new entrants into the
domestic satelliteimarket; and would expand 'the facilities of
existing carriers which had demonstrated the need for in-
orbit capacity.

Chart 1 illustrates the U.S. and Canadian domestic
satellites in orbit andindicates the satellites being planned
to be launched in the near future. As shown, companies other
than the above four are>plannihg_and héVé FCC authorization to
enter the domestic satellite cbmmunications field, - Joining
the group are Southern Pacific Communications Co. (Spacenet
satellites), Hughes Communications Inc. (Galaxy satellites),
American Satellite Co.. (ASC'éatellités), Space Cominunications
Co. (Advanced Westar satellites), = GTE Satellite Corporation

(G-Star satellites), and United States Satellite Systems Inc.

(USSSL satellites) .2

lFCC,‘News, Report No. 2844, "Common Carrier Action.,"
December 4, 1980. '

2These and other newly authorized systems are discussed
in detail in Section D..
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5. Recent Technological Innovations
and Industry Developments

Except for AT&T's Telstar, laqﬁched in 1962, most of
the basic research and. development (R & D) and tﬁe«establish—
ment of the practicaliﬁy of communications satellites was the
product of NASA, with major industrial involvement.. NASAPS-
R & D Qas'«cu:tailed between 1973 and 1980 on the aséumption
L The-private
séctor, however, tended to concentrate on those aspects of

space communications which had the promise of early commercial

‘returns. In 1978 the Carter administration determined that

"the potential eéonomic_and,social benefits of communication
satellites were not being adequateiy‘ténded to by private R & D
e « o« and . . }Are—established a NASA research effort in
advanCedvspace.communications.?z' Under its renewed R é D
mandate, NASA hasxbecome involved‘in a number of experiments.
in the applications of communications satelliﬁesj |

Up to now, communications satellites have been employed:

to relay signals between the ground and orbit. Early in 1983,

‘NASA expects. to place in orbit the first component of the new

U.S. Tracking and Data Relay Satellite System (TDRSS). The.
first sateliite is one of four which‘will ring the earth at
roughly equal distances from one another., TDRSS will relay
signals not only between the ground and the satellite, but

between satellités; This will eliminate the need er a network

lNASA, Civilian Space Policy and Applications, Office
of Technology Assessment, Washington, 1982, ‘

21bid., p. 313.
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of ground stations ringing the earth to keép in touch with
spacecraft such as the "shuttle. |

Direct broadcast satellite (DBS) service appears to be
the next major market for satellite cdmmunications. R & D for
DBS was done primarily by NASA, and now is being cbmmercialized.
A number of applicationé were .received by the FCC proposing to
bffer.DBS, and the FCC began to consider domestic policies
for DBS in late 1980. One of the first applications was from
Satellite Television Corporation (STC - a Comsat subsidiary)
requesting authority tb construct satellites for a satellite-
to~home video broadcasting system, This was followed by a
number of other applications, of which several were rejectéd
but nine were approved in late 1982. The FCC decisiOn appears
to signal a c¢lear road ahead for'DBS.in the U,S. | |

A majorxr current(pre—occupation of NASA is a'program<;;~mw
R & D at 30/20 GHz. This work is directed toward wideband
transponder capability. Technologies under development
include on-board switching, solid~state transmitters, switched

multi-beam antennas, low-noise receivers for satellite use,

NASA is expecting to demonstrate the new band technologies on

a new satellite to be developed for a 1986‘launc‘n.l ,sww"~F*”¢i “““““ —~ .

Another important development in satellite communications /

will be the use of the space éhuttle for many:launches, The
shuttle will enable larger, more powerful satellites with
increased capacities to be placed in orbit.2

Other developments predicted by NASA for the 1980's

include the assembling of largé platforms in low—earth_orbi;i/////

lNASA, Civilian Space Policy & Applications, pp. 114-115.

2Planned use of the shuttle is discussed in Section D.
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the components which will have been £ransportedvonf§€§§§3TWN.-
shuttle flights, then raised to geostationary orbit. Frequency
reuse techniques may also be common on the next generation of
satellites, increasing total capacity, and reduced susceptibility
to interference from signals associated with adjacent satellite?
in geoStétionary orbit will be’a—chieved.l ‘The trend is'ex- : \

1

_pected'to be toward fewer, larger satellites, carrying more

N

bands, more beams, and moﬁé diverse services. _ e g

Commeréial sector hardware is provided by industrial
firms, not only from.thelU.S. but from Japan, Fraﬁce, Germaﬁy;
Canada, and Italy. But as part of ifs reactivated program,
NASA will conduct R & D on various hardware, includihg advanced
technologies for low—cost‘earth stations. The results of this
R & D is intended for transfer to the prifate séctor.

In addition té R &D by NASA and the private sector,
there is the work being done in the Department of Defence-
'(DOD)} as well as otherx agenc_ies.2 While much-of this is
geared to military use, DOD is also involved in other areas
of research. Most of the U.S. work on naVigation has been
done by DOD, and DOD along with NASA is involved in research
énd development of remote sensing satellités.

In,additioﬁ to contributing to R & D in séace communi-
cations, the private industry is moving rapidly to apply

existing technology to a variety of satellite communications

lNASA, Civilian Space Policy & Applications.

2See Appendix I for agency financing of space activities
in the U.S. government.
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uses, Various voice, data, and video services are operational,

and more” and more firms are entering the space communications
industry. Profiles of these firms and the services they offer,
along with recently introduced and planned services are
presented in Section D of this study.

Perhaps one of the greatest obstacles that the satellite

communications industry will face in the future as technology

develops and services expand, both hationally and internation-
ally,.wili be.political. The varied uses of satellites has
given rise to poiitical concerns among countries.A Some
countries view satellites such as Landsat as economic spies
that permit an outside nation to learn about a country's
natural resources even before the country itself is aware of
them. - There is considerable concern .in the use of communi.-
cations satellites over possibie créss-border spill-overs of
prograﬁming, advertising, and_propaganda. further concerns
relate to some countries such as the U.S. possibly oécupying
most of the available geostationary slots. o

A succession of United Nations conferences on the
peaceful use:of outer space have considered.the-issue of how
to preserve national identity and prevent foreign propaganda.
At one extreme are countriesfsuch.as the U.S.S.R. which has
déﬁanded g&arantees of priox consent f#om_a receiving'ﬁation-
before another country can transmit broadcasﬁs over its
territory. At the other extremeAis the U.S. thch has taken
a freer, more open commeréial position, and which has

emphasized freedom of information. Some countries, such as

Brazil have taken the position that they will not launch a
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direct broadcast satellité for fear that the resulting DES
earth receivers will leave the coﬁntry Vulherable to
propaganda from other countries., These issues cannot be
ignored if satellite communications are to continue to  develop

and their potential in international communications fully

~ realized.,
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6. Summary

The satellite communications industry is a commercial
of fshoot of the U.S. space program. .Beginning with the first
launch of a passive satellite in 1958, the U.S. space program

developed rapidly with numerous experimental passive and

active satellites launched during'the'early 1960's. The first

geostationary satellite, Syncom, was launchedfin 1963 and
satellite communications came of age.

Much of the'technology and experimentation was the work
of NASA, working'closelY~with industry. The technology |
developed by NASA. in communications satellites was transferred
to the privaté sector for the‘commercialiZation of satellite
communicatiohs. With the establishment of Comsat in 1962, and

following the 1972 FCC Domsat decisions commercial satellite-

communications became operational. Early commercial satellites

operata&'oh the 6/4 GHz band, and most still do, but progress
is being made in operationalizing the 14/12 GHz band, and in
developing the still higher fféquency 30/20 QHz.band.
Currently, four satellite communications sytems are
operational in the U.S., namely; Westar, Satcom, Comstar, and -

SBS. These systems provide message (voice and data) and video

services, although video remains the mainstay of the industry.

New firmé are entering the industry, with FCC approval to
provide satelliﬁe.communications-services, including direct
broadcast services,

Following a périod between 1973 and 1980 when NASA's
R & D into satellite communications was curtailed, on the

assumption that the private sector would continue the R & D,
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NASA is again actively participating in communications
satéllite R & D. NASA's current R & D program includes
development of the Trackiné and Data Reiay Satellite System,
development for use of the '30/20 GHz band, application of the

shuttle for satellite launches including low-earth orbit

platforms, frequency reuse techniques, larger satellites and

more diverse services. As new technologies and services are
developed in the civilian space program, they will be
transferred to the private sector and applied to a variety of

satellite communications uses.



SECTION B

PHILOSOPHY OF U.S. SATELLITE COMMUNICATIONS POLICY

U.S. satellite domestic communications pdlicy was
enunciated by the FCC in its Domsat decision in 1972 and the
basic philbsophy underlying that decisiop still remains,

The policy has been deliberately kept flexibie, responding
to changing technology, particular proposals, and social and
commercial needs. The current policy is commoniy described
as an "open skies" or free entry policy within a regulatory -
structure of "maximum‘flexibility,"' In this section an
.attempt is made to examiné the rationéle and politicalvand

economic philosophy and events which shaped ﬁhisvpolicy,

24




1. FCC Current Domestic Satellite Policy
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1

a) Entry and Authorizations of Satellite Services

The policy of the FCC for the domestic satellite market
is a competitive, open~entry policy. The FCC allows open
entxry by qualified.entities and maintains flexibility in its_
response to particular domsat proposals.

The FCC authorization process for a domestic satellite
consists of the issuance of a construction permit, the grant
of launch authorityfand orbital assignmént, ahd the-grént of
operating authcrity. In thié process the»FCC considers: the
applicant's financial, technical and legal'qualifications;
the technical characteristics of the proposed satellite; the
question of a specific, orbital assignment for the satellite;
and the applicantis need for additional in—crbit capacity.
The FCC may also imposelconditioﬁs’in individual applications.
In aﬁy application; the applicant must demonstrate that it
has complied with all the conditions which may have been

imposed by previous. authorizations.

b) Orbital Assignments

The FCC has established a policy of 4° orbital spacing

2

at 4/6 GHz and 3° orbital spacing at 12/14 GHz" and is investi-

lThe details of current FCC satellite poldécies are found .
in a number of recent FCC decisions, including, Orbit
Deployment Plan, 84 FCC 2d 584 (1981), and Domestic' Fixed
Satellite Service, 88 FCC 2d 318 (1981). Statutory and regu-
latory measures are more completely presented in Section C.

2The FCC is currently in the process of completing a
proceeding to consider the reduction of orbital separations.
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gating 2° spacing,"Orbital assignments are made on a

temporary basis only and may be changed if»necessafy in

 response to changing needs.  They are subject to relocation

on 30 days notice by the Commission.

In aSSLgnlng orbital locations to existing and new
satelllte carriers, the FCC is guided oy “the requirement that
each applicant must make a sufficient showing of potentlal
public benefits to justlfy the aSSLgnment of orbital locatlons
and frequencies. All new appllcants were and are lnltlally
assigﬁed two orbital locations (the one exception being the
three in-orbit Comstar system). Additional locations are
assigned to a carrier only upon a showing that in-orbit
saﬁellites are essentially filled and that anAadditional
orbital location is needed to satisfyAfuture customers. growth

requirements.. .

¢) Reporting Requirements

The FCC,conditions facility authorizations with reporting
requirements on the status of satellite construdtioh and in-
orhit operations. Each operator‘must submit the folloWing
lnformatlon on a semi-annual bas:.s.l

(i) status of satellite constructlon and anticipated
laﬁﬁch dates including any major problems or delays encountered;

(1i) identification of any transponders not available |
for éervice, or not functioning‘pféperly)' |

(iii) a listing of any serious service degradations;

lrcc Reports, 84 FCC 2d (1981), p. 611.
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(iv) a detailed description of the utilization made ox
anticipated to be made of each transponder on each of the in-
orbit satellites, including the amount of capacity actually
used, the amount sold but not in service, and theAamount of

unused capacity in the carrier.

d) Interconnection

Any domestic satellite system licensee operating ex-

clusively or in part as a wholesale carrier must permit carrier

‘customers to have access to transponders. All carriers

-providing retail interstate satellite services must have

access at non-~discriminatory terms, including reasonable
tariffs, and conditions to local loop and interchange facilities
as necessary for the purpose of originating and terminating

such interstate services to their customers.

d) Earth Stations

The FCC has, from its early decisions. on satellite services
(Domsat I, II, III), consistently encouraged new and developing
services by fostering a flexible ground environment which would
permit a variety of earth station ownership pattefns and afford
diversified access to space segments. For instanqé,lthe FCC
has approved customer—owned earth stations, distribution of
diversified program material to cable television systems, the
use of smaller, lower cost earth station antennas for trans-
mission and reception, etc.

In 1979 the FCC deregulated domestic satellite receive-
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ohly earth stations.l The result was to eliminate mandatory

licensing for domestic recéive—only sateilite_earth_stations

and to reduce regulatory burdens. Under the new scheme, receive-

only earth'station operators have the option of licensiné‘

their facilities (thereby gaining full interference érotection)

or operating their receive—only'términals without a license

(no interference protection). The provisions of the Communi-

cations Act prohibiting the unauthorized interception of intexr-

state and foreign,radio signals, however, aré still applicable,

beregulation of'receive4only earth stations does not imply

permission to receive service from non-U.S. domestic satellites

or for Domsat carriers to provide service to non-U.S. points,
The current U.S. policy on ownership of»U.Sw Intelsat

earth stations calls for 50 per cent ownership by Comsat and

50 per cent by U;é. internatioﬁal service carriers. In

August 1982 the FCC initiated an inquiry to examine the question

wheﬁher U.S. international service carriers should be granted

a more direct access to Intelsat satellite facilities, which -

would permit customer earth étations to be used directly with

Infelsat,.2

lFCC Reports, 74 FCC 2d 205 (1979). Deregulation of
Domestic Satellite Receive-Only Earth Stations.

2pce Reports, 90 FCC 2d, 1446, 1982. In the Matter of
Regulatory Policies Concerning Direct Access to Intelsat Space
Segment for the U.S. International Service Carriexs, Docket
82-548, August 20, 1982.
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2. .Comsat and the Environment of U.S. Satellite
Policy Development = '

a) Development of Early‘Satellité Technology

Early devélopment of communications satellite technology
involved both private industry and government, with the
m;litary playing an important role in the overall U.S. spaée
program. But it was the efforts of the National Aeronautics.
aqd Space Administration (NASA).innconjunction with private
ihduStry whicﬁ provided the‘initial‘ﬁechnology base upon which
U;S;_communicétions.sétellite policy was made. Originally
NASA was assigned responsibility for developing'passive
commpnications satellite technology (Ecﬁo), with the Department
of Defence (DOD) develdping active satellites. But with the
cancellation of DOD's geosynchronous satellite program by
1960 due to technical and management §rdblems, NASA'haé_begpn
to develop active communications satellites for civilian use,
During the 1960's and 1970's both NASA and DOD opefated acﬁivé
R & D programs examining communications-satellite technology
to different civilian and mi;itary requirements,l

The National Aeronautics and Space Act of 1958 established
NASA as a new civilizan agency to develop a.compfehensive.prpgram
for research and development in aeronautical - and space technology
and services in gﬁpport of the goals of the U.S. space program
as defined by the Act. The Space Act célled for the U.S. space
program to be "devoted to peaceful purposes for the benefit of

all mankind.,"2 NASA was to direct non~-military space activities

lNASA,'Civi’lian' Space Policy and Applications, Office of
Technology Assessment, Washington, 1982.

2

42 U.S.C. 2451(a), 1973.
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while the Department 6f Defeﬁce would direc£ military
activities.

Pursuan£ the;directives of the Spaée Act, NASA included
communications satellite research in its program and embarked

on research and development-and on experimental projects to

obtain information that would be useful to an active commercial

communications satellite system. These projects inciuded
testing the feasibility of gommuniéations Via satellite, and
determining“the<re;iabilitf and longevity of components of
satellites. These projects included Echo} Courier, Rélay and
Synchom, which’ulﬁimately provided Comsat with a taxpayer-
supported teghnoiogica& base for commercial fulfillment of its
mission. Without Sugh‘a-base Coﬁsat would have had to duplidate
NASA's work at considerable cost ﬁ@ its investors.l

The private sector, however, was not without interest in

‘communications satellites in the early phases of development of

this technology. AT&T particularly was interested in the
commercial potential of satellite communications and proceeded
with its own research in the late 1950's and early 1960's. The

research at Bell Labs eventually produced the design and’

. construction of Telstar, the U.S. first civilian active repeater

satellite., AT&T initiated and funded its own satellite research

program without obtaining any NASA assurance of financial or

technical assistance.2 By 1960, Hughes Aircraft Co. had also

Lrcc 80-218, Docket Ho. 79-266, "In the Matter of Comsat
Study - Implementation of Section 505 of the International
Maritime Satellite Telecommunications Act," Final Report
and Order, April 22, 1980, p.- 22. -

2NASA,"CiVil‘i'an' Space Policy and Applications, p. 221,
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shown interest in communication satellites, and contacted
NASA expressing this interest, Others expressing interest

and undertaking studies on the possibilities of satellite use

included RCA & Lockheed Aircraft Corp.

b) National Policy Development

The development of a national.éolicy for communications
saﬁeliites and establishment of an o?erational communications
satellite systemuwas not included in NASA'S statutory charter.
But from the beginnings ' of the space program, nétional policy
called for establishment of a commércial communicatibns
satellite sjstem based on NASA~developed space‘ﬁechnology but
owned and operated by privateiiﬁdustry, In a White House Press
Release on December 30, 1960, President Eisenhower made the
establishment of such a @ystem‘a national objective...l

Eisenhower's policy statement emphasized reliance on
NASA for the necessary research énd development which was to
be made available to private industry, which was encouraged to
use its resources to develop a commercial communications satellite
system. NASAiwas to co=-operate with the FCC with regard to
technical standards.

With AT&T actively engaged in developing a satellite
communications system aﬁd Hughes Aircraft showing much inﬁerest;.
it is contended that had the Eisenhower administration's policy

been continued:

1

FCC, Comsat Study, 1980, p. 23.
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it is almost certain that the private sector would have
undertaken the commercialization of satellite communi-
cations., With NASA supplying technical' assistance and
FCC regulating sucin communication under traditional
guldelines, it is probable that the development of this
technology would have proceeded without the creation of
an organization such as Comsat.l: ' :

The Satellite Communications Act of 1962 which estab-

lished Comsat was passed only after a lengthy debate among

-interésted’parties concerning the alternative forms which a

commercial venture in space could take. This debate covered
4,000 pages of Congressional hearings and reports. - The debate
ehcompassed diversity of opinions as to the alternative types
of possible Comsat ownership -- government ownership; common
carrier. ownership; private, bréad—bésed ownership.

‘The debating parties inciuded business, the Executive
Bfanch and Céngress- Their positions are briefly summarized
below. |

" The business or pri&ate sector had taken an interest in
space communications long before Sputnik. In the early 1950's,
Bell Labs, RCA, and Lockheed Aircraft Corp. had begun to study -
possibilities of satellite uses as mentioned earlier and AT&T
envisaged a commercially operable system by 1964. This interest»
and activity, however, did not produce a unified position on

the form of a commercial venture, although most favored a form

of private enterprise. AT&T took a strong position that the

U.S. should rely on the common carrier industry. for experience

and financial ability to pioneer satellite systems, and leave

1

NASA, Civilian Space Policy‘&‘Applications, p. 231.
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magkers in the hands of international common carriers.l GTE
favored ownership byvall common carriers. Lockheed favored
participation by a variety of private companies and thé general
public. Basically, international carriers tended to favor
ownership by international carriers; the domeséic carriers by
all carriers; and manufacturers by a combination of carriers,
manufacturers, and the public.

The Qarious agencies and Departments in the Executive
Branch, including the FCC, NASA, and the Justice Department,
were unable to produce a consolidated, concise view. The FCC
promoted a private. venture, Thé Departmeﬁt of Jﬂstice argued
that if it was a private venture, i£ had to adhere to the
anti-trust laws. The State Department had no specific views
on the form a satellite communications system should take.

"Within Congress and its committees, a diversity of

‘opinion was expressed. ‘Views ranged from government ownership

to a’cdmpletely private venture, Sbme Senateors were not
convinced that the FCC dould regulate a private enterprise in
the public interest, and worﬁied about a monopoly in space. .

The dominant.weight of opinion during these early deliberations
favored a private ventufe, with government regulation. Competi-
tion would not be promoted through establishing several
communications satellite systems, but by establishing a joint
venture where no Qne.company would dominate and by FCC
regulation. |

In 1961, the FCC initiated an inquiry directed toward a

15, F. Galloway, The Politics and Technology of Satellite

Communications, Lexington Books, 1973, p. 28.
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possible policy on ownership and operation of communications
satellites. The FCC viewed the appiication of satellite tech-

nology as a supplement to the then existing communications

- facilities and decided that a joint venture by éxisting~U.S.

international communications common carriers would be the most
effective~means of developing a commercial systemsl

The FCC called for "provisions to ensure equitable access
to and'nondiscriminatéry.use of the satellite system under fair
and reasonable terms by existing and future international
carriers, whether or not those carriers participated through
ownership in the joint>venture."2' | |

Shortly fbllowing the FCC report, President,Kennedy,‘on‘
Juiy 24, 1961, issuéd.a policy statement calling for increased
resources. to be devoted to the development of a communications
satellite system. At the same time: the President called for
a.co—ordinated national policy to guide the development of the
system. Like Eisenhower, theAKennedy policy statement favored
private ownership and operation. The Kennedy'statement, however,

extended the use of communications satellites beyond commercial

use to include their utilization as an instrument for achieving

public interest objectives. The statement proposed certain

" public interest requirements which would condition private

ownership and operation, and assigned the U.S. governmentvthe

lFCC, "First Report on the Administration and Regulatory
Problems Relating to the Authorization of Commercially Operable
Space Communications Systems," May 24, 1961. Interestlngly, on
May 5, 1961, the Department of Justlce in response to the
CommL551on s Notice of Inguiry, recommended a broader ownershlp
concept.

2Fce, Comsat Study, 1980, p. 24.
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responsibility to assure conformance with these requirements.
The proposed public . interest requirements incorporated
certain previous Eisenhower and FCC recbmmendations and
lincluded the following: (a) establishment of a system as soon
as possible; (b) non-discriminatory and equitable access to the

i

system by authorized communications carriers; (c) maximum

' competition in ownership and control; and (d) compliance with

anti-trust laws and regulatory controls. Additional requirements
reflected ihe Administration1s«view that other nations be in-
volved in the'application of U.S. technology toward the develop-
ment of én intérnétibnal communications satellite system that
would serve national interest and foreign policy goalé. These

requirements-included: (a) global coverage; (b) foreign

-participation through ownership, and (c) technical assistance

to developing countries..l

The basic elements of the Kennedy policy statement --
private ownership and operation; publiciinterest objectives,
and government oveisight - were»inéorporatedfin the Satellite
Act of 1962.

The Satellite Act of 1962 departed from established
communications policies ef the time in that established.policy
did not consider ekisting communications media as instruments
by which to achieve national interest and foreign policy
objectives. The Act called fortthe utilization of satellite
communications to achieve these objectives and prévided.for

government oversight to assure their fulfillment.2

lFCC, Comsat Study, 1980, p. 25.

21pid., p. 26.
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The developments which led to the creation of Comsat have

‘been interpreted by the Office of Technology Assessment of NASA
as follows:

Comsat was the product of public policy considerations and
not of the marketplace. With the Kennedy administration
came a strong commitment to the space program as a means
to enhance U.S. prestige and security. It was felt that

-satellite communications could be one area of ‘early U.S.
competence , . . It was also consistent with the

"administration's desire to keep satellite communications
responsive to government policy and its cautious approach
to. what seemed an -imminent AT&T monopoly in international
communications . . . The government wished to ensure that
any transfer of technology occurred under conditions
that would be responsive to foreign policy considerations.

The Communications Satellite Act of 1962 created Comsat,..
a single, private corporation to carry out its objectives and
' purposes. The powers granted Comsat included monopoly status
'in the provision of services via the satellite system to
authorized U.S. users. Ownership of the corporation was to be
split evenly between the international carriers and the public,
Government oversight would assure that public interest objectives
were not overlooked in favor of corporate concern over invest-
ments. The corporation was subjected to regulatory cqntrols\

and Presidential oversight in planning, development, and

operation of the glbbal system..

c) Satellite/Cable Controversy

The advent of satellite communications and the creation
of Comsat stirred a considerable amount of controversy on the
guestion of whether satellite or cable or some mix of the two

could best serve international telecommunications requirements.

1 C ) , E
NASA, c€ivilian Space Policy, p. 231.
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The FCC, in a 1966 decision,l authofized both cable and
satellite service and required U.S. international carriers to .
use a specific mix of each faéility. In authorizing both
systems the FCC reasoned that there were sufficient potential
revenues to support both SYStemS} the two would act as insurance
against éervice disruptions} and‘thét the public interest
required the éontinued development of'béth technologies..
Howe&er, shortly‘after authorizing satellite international
service, the FCC in 1968 autho;ized a fifth transatlantic cable
(TAT-5) ., NumerouS~quésti0ns~were‘raised over this decision,
since with more Intelsat satellites scheduled, there was a
feeling in the industry that considerable excess capacity could
likely result. |

The ﬁCC decision on approving both cable and_satellites
was not well received by the cable.carriers whq charged that
there was no conéideration of their operaﬁing requirements or
the needs of their customers. The FCC was also accused.of
forcing the carriers to lease satellite circuits from Comsat
when'they.had no need for them-ahd pfeferred to use and expand
their cable facilities.

Consideréble controversy also raged over the President's
Task Force Report on Communications Policy of 1969 as it

related to international telecommunications.2 The Task Force

Lrcc Reports, 5 FCC 2d 823, 1966. ' In the Matter of ITT
Cable and Radio. : ’ '

2M. J. Peck, Satellites: "The Single Entity Proposal for
International Telecommunications," in J. W. Markham et al (eds),
Industrial Organization and Economic Development, Boston:
Houghton, Mifflin, 1970. :
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examined a number of alternatives to the then existing'system,
including the promotion of more effective competition.between
cable and satellite transmission and the establishment of a
single entlty to provide both. Under the single. entlty concept
the FCC would not have to adjudlcate between cable and satelllteft

technologles and companies.

The s1ngle entlty concept was revmved by the FCC in 1977
when the Commission pr0posed that the dlvlded ownersnlp of cable”
and‘satelllte be=term1nated and.that a super cable/satellrtew.’
carrler 'S carrier be created by the: merger of lnternatlonal
satelllte and cable operatlons. The ECC reasoned that tne i
merger would produce a- more efflclent lnternatlonal telecommunlehjz

catlons network would end the cable/satelllte controversy;*"

'and would strengthen the U.S. posmtlon 1n lnternatlonal negotla
tlonsw The carrlers opposed thlS merger concept argulng that lt:,
would be at odds with  the national trend fosterlng competltlon .
in telecommunlcatlons

The: features which gave Comsat a unlque position among
Other U.s. communlcatlons “common carriers can be v1ewed in llghtﬁ
of the needs and circumstances existing in 1962 There:was-a-A
’stated need for eXpedltlous establlshment of a’ system “which.
favored a SLngle stxrong entity that.would moblllze the developed
technology and would represent the U.S. in the_lnternatlonal_'
system. Monopoly status would give the new entity the authority
to carry out its mission.

Rapid technologlcal developments follow1ng 1962 substan—li
tlally changed the satellite communications env1ronment ~and w1th =

‘it thefpoliciesigoverning'the{system; The global.system‘
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envisioned by the Act was gradually succeésfully established.
Attention turned to the development and growth of domestic\and
regional satellite systems and specialized satellite-
communication based services, to include the distribution of
television programming, telephone and radio telephone services,

and a variety of new services using private line voice and data

channels.
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3. Events Leading to Open Entry Policy

The objective of the Satellite Act of 1962 was to develop
a global satellite system. The Act, however, did not directly
address the issue of establishing and operating a domestic
system, nor the piace of Comsat in such a system. This ambiguous
wording on domestic satellite systems was to create a climate

of confusion until the early 1970's .t

It wasn't until the
authority of the FCC to regulate séparate domeétic communications
satellite systems was established that a policy governing

this service was decided. That policy was largely established
in~the Decision of the FCC in its Second Report drder, FCC 72-
531 (Docket No. 16495) of Juﬁe*lG; 1972 and has commonly become

known as thé "Open Skies Policy."

Domestic satellites became a policy issue at the FCC,

in the words of a former Commission member, "not because of

Commission action, but with the filing of a proposal for
domestic satellite television network"2 by the American
Broadcasting Co. in September 1965. Backed by Hughes Aircraft

lA.NASA report contends that the failure of the Act to
address the issue delayed the development of commercial satellite
communications in the U.S. for over a decade (from 1963 with the.
first geostationary satellite to 1974, the first commercial
satellite) and resulted in "legal and organizational battles over
system's ownerships involving the FCC, the Justice Department,
the White House and the numerous segments of private industry
who wished to use the technology." See NASA, Civilian Space
Policy and Applications, Office of Technology Assessment,
Washington, 1982, :

2

FCC Reports, FCC 72-531, Docket No. 16495, "In the Matter

of Establishment of Domestic Communications Satellite Facilities

by Non-Governmental -Entities," Second Order &:Report, June 16,
1972, 35 FCC 24, p. 863.
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which was,interésted in creating a domestic market for its.
satelliﬁe technology, ABC proposed the construction and owner-
ship of a satellite system, which would provide the trans-
miésion of network programs to affiliated stations.

The FCC responded by propdsing-to examine the policY»
implications before_takiné action;. SubSéquently it rétuined
the ABC application and instituted an ihquiry into the issue
in Mérch'l966.l |

In response to the inqguiry, twenty?oné parties: filed with
the FCC concerning a domestic.éaﬁellite system, including thé»'
Ford Foundation, Comsat, AT&T, and Western Union. All
respondénts agreed with the desirability’of introducing a
domestic satellite systém, buﬁ_differed on the issueé of the use
and. ownership bf thé system, Ford proposed a,Doméaﬁ,sysﬁem ownéd
by a non-profit organization wﬁich would use revenués:to finance
public bfoadcasting. ABC favored a'private satellite company
which would by-pass AT&T for tfaﬂsmissién of network shows to
affiliated stations. Comsat belie#ed that it had.a méndate to
control all U.S. satellite operétions. Western Union and IT&T
proposed a mﬁlti—purpose Domsat system supplying telephodne, TV
and data sérvices and owned by the common carriers. AT&T
proposed a multi-purpose system integrated with its existing
cable and microwave networks, wiﬁh.the'space segmeﬁt‘opérated by
Comsat. Non—éommon carriér intefests (TV networké, educational
interests) pushed for a specialized Domsat system owned by

other than the common carriers. The proposals of ABC, Foxd,

lpcc Notice of Inquiry, 31 F.R. 3507, 1966.
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Comsat, and AT&T-received the most attention. |
By 1967, two of these respondents, Ford and Comsat

supplemented their submiésions proposing a domestic satellite

pilot project rather than a full-scale operational system.

The FCC was,inciining to favor the pilét project concept as. a

c.ompromis_ing.middle.ljg')osition.l

In the Executive Office of the’Presideﬁt, the Office of
l 2 created in the early
1960's to advise the President on international satellite
iséues, had been studying the issue of domestic.communicatiéns
saﬁellitesffrom the beginning. A 1966 study by OTM indicated-
that Domsats coﬁld create serious interference with existing
radio frequeﬁcy bands. and concluded that a full scale Domsat
operation was. not wéfranted- Rather, tﬁere-was:need for
additional-experimentation witﬁ satellite communications, and.
advocated a limited pilot program for this purpose.

On August 18, 1967, President Johnson announced the
formation of a Task Force, headed by:Eugene Rostow, to review
a. variety of telecommunications poiicy_questions, including
domestic satellites. By late 1968, the Rostow Task Force had

completed“its;investigatidns, and included in its recommendations

l'1‘. E. Will, Telecommunications Structure and Management

' in the Executive Branch of Government:  1900-1970, Colorado:

Wegtview Press, 1978, pp. 88-89,

2Reorganized,in 1970 to become the Office of Telecommuni-
cations Policy. o
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that a Comsat-directed pilot domestic satelliteﬂprogram be
authorized.l The Task»Force concluded that.given the number
of unresolved questions regarding the technology it would be
"premature to establish full-scale domestic operations at this
time.“z' The Task Force went on-to contend that it was unlikely
that substantial savings would résult in the near term from the
substitution of satellite facilities for terrestrial facilities,
and believed that the most éppropriate course was a gradual
blending of the new technology with the old. Given the un-
certainties of satellite;technology application the Rostow
Task Force believed that a modest pilot project would provide
operational domestic satellite experiénce. Comsat would provide.
the leadership and act as a kind of trustee of the:spaceg
éxpeiiment.

It is contended that two'ofithe major players. involved in
the issue of determining the structure of domestic satellite
communications at this point of policy development were AT&T

and Hughes Aircraft Co.3

AT&T, with its 29 per cent ownership
interest in Comsat supporxted: the Comsat-directed project approach,

while Hughes Aircraft, the promoter of both the ABC and Ford

lIn'February 1967, President Johnson propesed legislation
that later became the Public Broadcasting A¢t of 1967. In-
April 1967, Comsat had proposed a pilot domestic satellite system
to demonstrate the potential and benefits of satellites,
including theirx use for public broadcasting.

zR. S. Magnant, Domestic Satelliteﬁ An FCC Giant Step,
Colorado: Westview Press, 1978, p. 147,

3See T, H, Will, Telecommunication Structure and Manage-
ment in the Executive Branch of Government: ' 1900-1970,
Colorado, Westview Press, 1978, pp. 49-146 and J, N..Pelton and
M. S. Snow, Economic and Policy Problems in Satellite
Communications, Praeger, 1978, Ch. 6.
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Domsat,proposals) supported establishment of private satellite

systems unrelated to Comsat. Hughes strongly supported

© competition and private sector developmént of domestic satellite

communications since it would provide a market for its satellite
technology.

In early 1969 the FCC drafted a repért and ofder directed
at.approving the pilot project céncépt..‘The FCC "believed that:

a Domsat pilot project would assist the FCC in gathering data

- toward dformulation of a Domsat decision."l in'thesinterim,

hoWever,‘ﬁhere had been a change in Administration with the
election of President Nixon, and the FCC was requested to hold
any action while the-new‘Admihisﬁration reviewed the policy
issues. éﬁd implications,z’ A working group was established in
the White House for this purpose, and sought information and.
comments from a lérge number of interested parties and firms
(Hughes, RCA, Western Union, ABC, NBC, .etc.). The business
groups. favored competition,fof‘domestic.satellite communications,
viewing communications as~a-business.3

In Januaryvl970, a memorandum from the Whité House to the
FCC Cﬁairman'established the Nixon administration;s éompetitive,
philosophy in domesfic satellite communications. Statements
from the memorandum include:

« « o it appears that a diversity of multiple—satellite

systems as well as multiple-earth stations will be
required to provide a full range of domestic services.

lWill, Telecommunications Structure and Management, p. 89.

21bid., and 35 FCC 24 864, 1972.
31pid., p. 119. |
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« « . we find no public interest grounds for establishing
a monopoly in domestic satellite communications. -

.. government policy should encourage and facilitate

- the development of commercial domestic satellite
communications systems to the extent private enterprise
finds them economically and operationally. feasible.l

The memorandum went on to state that:

Subject to appropriate conditions to preclude harmful
interference and anti-competitive practices, any financially
qualified public or private entity, including government
operations, should be permitted to establish and operate
domestic satellite facilities for its own needs,?2’

This was basically an “Open'entry" policy.

It has been observed that the significance of this policy
was that it "reintroduced the underlying philosophy that had
been behind the satellite policy ofAthe'Eisenhower'administration
of almost a decade earlier: that.is;amyPentity with necessary
resources can put a satellite up.?'2

Another notable development at this time was the reorgani-
zation within the Executive Branch which, following one of the
Rostow Report's. recommendations, established the Office of
Telecommunications Policy (OTP) formexly the @ffice of
Telecommunications Management. The Office was to advise the
President on telecommunications policy and formulate policies

and programs: and seek to implement them through"various means.

While it was not created to encroach upon the independent

.;Will, Telecommunications Structure, p. 120,

ZJ. N. Pelton and M. S. Snow (eds.), Economic and Policy
Problems In Satellite Communications, Praeger, 1978, p. 172,

3

Ibid.
4

Will, Telecommunications Structure, pp. 133-135,
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regulatory powers of the FCC, it would function to present the

President's view on telecommunications issues, Throughout the

bomsat debate from 1970 to 1972 the OTP strongly advocated the
"open skies" policy, with multiple competing systems.

In the immediate period following the receipt of the
January 1970 memorandum from the White House, the FCC refrained
from action. The FCC was reluctant to make a decision on the
app;opriaﬁe policy for domestic satellite entfyvor subject
the issue to furthérfstudy. Instead, in March 1970, the FCC
invited all interested parties to apply for_authorization to
construct ané‘cperate a Domsat system. Eight such applications
were.receivéd with varying proposed systemssl All except AT&T
proposed to léunch satellites and apply them for various uses.
‘including télephone, data and TV transmissions. The Hughes
Aircraft proposal was in association with GTE.for-telephoné.
service; Western Union wished to integrate satellites with its
terrestrial sexrvices. RCA planned to distribute TV and radio
programs. AT&T, however, preferred to lease satellite capacity
from anothexr carrier, Comsat, ietting the latter assume
fesponsibility for satellite launch and‘operation. The proposals
of Comsat and Fairchild Industries was for a system deéigned to
serve all users and carriers, operated bn a mono?oly basis.

All of the applicants suggested special restrictions on
AT&T due to its size and dominant pdsition in the telecommuni-

cations industry. The Department of Justice also entered the

lSystem applications. filed included those from Westexn
Union, Hughes Aixrcraft Co., RCA Global Gomm,. Inc., Comsat/AT&T,
MCI Lockheed Satellite Corp., Westerxrn Tele-Communications and
Fairchild Industries Inc. Applications for earth stations only
were filed by Hawaiilan Telephone Co., Tavin County Trans-Video
Inc., TelePrompter Corp., LVD Cable, United Video, and Phoenix

Satellite Coxp.
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proceedings, endorsing AT&T entry into the Domsat industry
but advising épecial conditions to be plaéed on AT&T to prevent
it from engaging in anti—competitiye practices, During the course
of the FCC deliberations on thé applications, the‘OTP continuedl
to exert pressure on the FCC to adopt its "open skies™"
récommendatioﬁ,“with letters from the OTP Director urging the
FCC to issue construction permits to all applicants. The . OTP
view was that- there were customers waiting for services, and
firms with the capital eager to supply them and these firms
should be given the opportunity to do so. The OTP Director
even threatened to go to Congress to obtain legislation in
support of the open entry recommendation.l |

Finally, following an FCC staff report on the issue, the
FCC issued its pélidy on domestic satellite cémmuniéations on'

June 16, 1972 in its Second Order and Report.2

}D. D. Smith, Communications Via Satellite, Boston:
A. W. Sigthoff, 1976, pp. 172-176.

2FCC Reports, FCC 72-531, Docket No. 16495, "In the Matter
of Establishment of Domestic Communications=Satellite Facilities
by Non-Governmental Entities," Second Order and Report, June
16, 1972, 35 FCC 2d.

The FCC had on March 17, 1972 issued a Memorandum and
Order (34 FCC 2d 1) and had requested comments on it prior to
issuing its Second and final Order in June.

S 1;;;_;______________________________J
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4, Domsat Decision: 1972

As mentioned above, the proceeding which led to the
1972 FCC decision on Satellite communications»ﬁas_instituted~
on March 2, 1966. The ijective was. "to explore vafidus legal,
technicai and policy questions associated with the possible
authorization of domestic communications-sétellite’facilities.
to non~governmental agencies.“l After receiving numerous applicaf
tions, reéresentations, and comments, and after examining the
entire record, the FCC concluded, in light of certain stipulated
objectives,_ﬁthaf the public interest would be best served at
this initial stage by affording a reasonable opportunity to
entry by qualified applicants, both pending and new, subject‘to
showings and conditions [described] which we believe to be
necessary to implement our objectives and to protect the
public:."'2 | | |

What were the objectives set down by.the’FCC and.what
were the showings and conditions which were to act as constraints
or limitations. on épplicants? Theée ére deséfibed in the

following.

(a) FCC Objectives Re Satellite Systems for
' Domestic Communications.

The FCC set down the following objectiveé that\it
proposed to follow in formulating policies to govern its

licensing and regulation of the construction and use of satellite

lFCC Reports, 35 FCC 24 863 (1972), "In the Matter of
Establishment of Domestic Communications Facilities by Non-
Governmental Entities," Second Order and Report, June 16, 1972,

2FCC Reports, 35 FCC 2d 850 (1972).
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systems for domestic communications purpdses:

(1) to maximize the opportunities for the early acquisi=-
tion of technical, operational, and‘marketing'data.and experience
in the use of. satellite technology as a new cpmmunicaﬁibns
resourcé for all types of services}» |

(2) to afford a reasonable opportunity to multiple
entities to demonstraﬁe"how any opefational and economic
characteristics peculiar to the satellite teéhnology can be
used to provide existing and new specialized services more
economically and éfficiently than can be done by terrestrial
facilities}‘

(3) to,facilitate‘the efficient development of this.new
resource by removing or neutralizin§ existing institutional
restraints or inhibitions; and - | | _

(4) to retain leéway'and'fiexibility in FCC policy-making
with. respect to the use of satellite-techﬁology for domestic
communications so as to make such adjustments.therein as
future experience and circumstances may dictate.l

The FCC was of the view that multiple entry Was:the.most
likely £o produce a fruitful demonstration of the‘extent to
which the satellite technology may be used to provide existing
and new specialized services more economically and efficiently
than can be done by terrestrial facilities. Notihg thattAT&i'
was the predominant terrestrial suppliexr of specialized
services,; the FCC contended that the presence of‘coméetitive.

sources of supply of specialized services between satellite and

135 Fec 24 846 (1972).
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terrestrial systems (as well as between satellites systems)

would encourage service and technical innovation and provide an

impetus for efforts to minimize costs and'chargés to the‘public.l

b) Open Skies: 'With'Restrictioné‘énd Conditions
The FCC contended that its decision in favor of multiple
_entry did not mean that it had opted for a policy of unlimited
or unrestricted open entry. In the words of the FCC in its
Domsat decision of 1972:
Our aim . . . is to afford qualified applicants a
-reasonable opportunity to demonstrate the public advantages .
in use of the satellite technology as a means of communi-
cations. But such entry cannot be 'open' in the sense .
that it is without any restrictions orlimitations.2
(i) Restrictions
These restrictions or limitations were stated in rather
general terms as:
Pursuant to statute we [FCC] must require showings of
financial, technical and other gqualification and make the
requisite finding that a grant of the particular proposal
will serve the public interest, convenience and necessity..
.« o o @ach applicant must make a sufficient showing of
potential public benefit to justif% the assignment of
orbital locations and frequencies, '
Moreover, the FCC believed it necessary to impose certain
conditions on applicants to protect the public from possible

detriment and to further the implementation of the FCC's stated

policy objectives.

135 Fec 24 847 (1972).

235 Fcc 24 850 (1972) .

335 Fcc 24 851 (1972)..
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(1i) Conditions on System Aéplicants
The FCC sé£ down the general condition that any common
carrier applicant engaged in providing essential communications
services Was required to reasonably éhow that "reﬁenue require-
ments related to the proposed domestic satellite venture would
not be a burden or a detriment to customers for such essential

’

servi.ces,"l and that furthermore the enunciated FCC objectives

"are not frustrated by any applicant, particularly in the

critical threshold stage when others are attempting to become
estabiished."2

| These3geﬁeral conditions were supplemented by more specific
FCC directiﬁes to the large, dominant carriers, particularly
ATT & Comsat and GTE..

ATT & Comsat: The FCC concluded that AT&T should have

access. to the satellite technology to determine its feasibility
as an efficient and economic means of providing AT&T's basic
switched telephone services, as well as to explore potential use
of the higher GHz frequencies, ‘Because of concerns that AT&T
might use its position and its relationships with Comsat to
discourage or deter others from attempting to penetrate the
markets for speclalized services, the FCC limited AT&T's initial
use of domestic satellites to MTT, WATTS, AUTOVON, and any
services respecting Alaska, Hawaii and Puerto-Rico/Virgin
Islands. The door was left open, however, for AT&T to petition

for authority to provide additional services such as private

135 Fcc 24 851 (1972).

235 pcc 2d 851 (1972).
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line services after a three-year period.
- For those services AT&T was authorized to provide via
satellite, it would have the option of épplying for authority
to own and operate satellite facilities or of leasing trans-
ponders under‘tariff from Comsat or any other carrier which
was designated as a carrier's carrier. The FCC prescribed

that if Comsat elected to serve AT&T it would be required tos

(1) operate soledy as a carrier's carrier:; (2) lease transponders

to AT&T under the same tariff terms applicable to other carriers

leasing transponders; (3) permit AT&T and other ca?riers to.have
access to their leased transponders;through their own earth
stations, wheré‘authorized by the FCC, and (4) to comply with
FCC regulations concerning the maximum.peréentage of'Systém.
capacity that could be leased to any one carrier.

The issue of whether AT&f'shoﬁld have authority td lease
satellite transponders caused some concern to the Commiésibn.l
On the one hand was the consideration that AT&T initially had
the ability to occupy a large number of transponders and thereby .
could pre-empt.mucﬁ of the capécity of any system, leaving

little for other carriers wishing to lease transponders. On

the other hand, the FCC did not feel that a wholesale carrier

éhould.be saddled witﬁ éossibie idle capacity which AT&T might
otherwise lease. The FCC concluded that it saw no "compelling
reason of public policy foxr precluding AT&T from leasing
satellite transponders under tafiff‘from a carriexr's carrier for

its authorized domestic satellite sexrvices so long as the

135 Fec 24 852 (1972).
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wholesale car:ier retains. adequate capacity toumeet  the réquire—
ments of other carriers desiring to lease tran'sponders.“l

In addition, the FCC ruled in its 1972 Domsat Decision
that Comsat would be required to form a separate corporate
subsidiary to eﬁgagé in any domestic satellite venture, whether
it chose to operate a multi-purpose system or to operate solély
as a ﬁholéséle supplier of satellite facilities tO'Ai&T and
other carriers.

GTE: The FCC expressed concern about GTE's proposal to
provide interstate MIS service via satellite facilities (for.
which i£ Was<seeking éuthorizétion). Up to this point in time,
'FCC encouragement of multiple entry had been limited to classes
of existing and potential‘speéializéd services,.asfbpposed to.

the monépoly switched telephone services furnished by AT&T.
The FCC requested GTE to show that its proposal for using
satellite‘technology for interstate MIS services would serve
the public interest, Furthermore, given GTE's prominence
in the communications field, the FCC ruled that, like AT&T,.
any éuthorization granted to GIE would be iimited.to the
provision bf MT& services. |

- The FCC also ruled that any other'terrestrial common
 carrier which was authorized'a domestic satellite systém, was
required to offer its<ser§iées in accordance with FCC rules
and reéulations. If a carrier"operated to provide wholesale
services (carrier's carrier or end—to»ehd (retail services)),

such services were to be covered by appropriate tariffs. If

/)

35. FCC 2d 852 (1972).

1
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a carrier conducted both wholesale and retail;operations, it 7
was required_to maintain separate accounts. The FCC was
concerned that any carrier leasing transponder oxr éatellite
system facilities was not burdened with any portion of the
revenue requirements applicable to the supplying carrier's
retail offerings (i.e. cross-subsidization).

Finally, the FCC.ruled that any authorization for-
satellite services to. a satellite equipment suppliexr would be
conditioned on a requirement thaﬁ.the-supplier establish a

separate corporate entity to engage in the satellite communi-

cations operation (i.e. a supplier such as Hughes) .

(¢) Earth Station Ownership, Access, and
Interconnection: Domsat 1972 Decision

In the matter of earth station ownerxship, access; and

interconnection, the general policy objective of the FCC was

to aiﬁ toward flexibility which would permit>a vafiety of

earth ownershib patterns. In genéral, thé FCC was in favor

of according special purpose'usérs-(i;e, commercial and non-
dommercial.local broadcasters, other edﬁcational users, cable
systems, or local carriers) the option of owning-receive—only
earth stations.,l In addition, the FCC did not rule out the |
possibility that transmit-receive earth stations could be
owned by users or independent carriers in appropriate circum-
stances. But since the FCC at the time could not foresee al;
possible situations that might arise, it believed'that it was
prémature to attempt to specify standards, terms, conditions,

etc. regarding earth station ownership.. These were to be

135 mpec 24 855 (1972). .
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established when it became clear as to what domestic
satellite systems would be established, and within the context
of specific applications.

Similarly, the FCC adopted a fadrly general and flexible
approach on thé issue of access to earth stations and inter-
connection. The FCC required that existing terrestrial carriers,
who.sought domestic satellite authorizations, submit for FCC
approval a description of the kinds of interconnection arrange-
ments they intended to make available to other satellite éyStéms
and/or earth station licénsees. The objective of the Commission
was to assure that all carriérs providing rétéil,interstate
satellite services (whether or not affiliated with the Bell
System) would have access at non-discriminatory terms and
corditions to local loop and interchange facilities as necessary
for the purpose of originating and terminating such interstate
services to their customers.

On the issue of access by public broadcasting and other

. educational interests, the FCC cited the well-established

policy, incorporated in legislation, which makes it lawful for

common carriers to provide free or reduced rate interconnection
services to public broadcasters and other educational interests.
These statutes made it possible for‘theiFCC to prescribe
preferential rates for educational entities and for carriers to
file tariffs offering free or reduced rates to such entities
on their own initiative,

In summary, the 1972 Domsat decision established two
broad policies: = '

(1) Under the policy of "affording a reasonable opportun-
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ity.for entry into the domestic satellite field by qualified
applicants,"™ in effect all interested firms meeting certain
qualifications as to financial and technical expertise were
allowed to establish satellite systems, regardless of the impact

on other established suppliers (AT&T, Comsat, and GTE were

 treated. separately).

(2) In the area of interconnection the FCC established
that AT&T and other suppliers of local telephone service would
be required to provide interconnection for  the long-distance

systems of satellite suppliers, under reasonable tariffs, so as

. to allow the development of competitive supply in the private

line .area to subscribers of the local telephone systems. With

the exceptionnof GTE's system, however, interconnection with

local telephone systems would not be permitted thereby precluding'

competition and maintaining monopoly in the largest area of the
telecommﬁhicaﬁions market.

The FCC decision to allow all firms'to‘utilize satellite
technology, and to establish liberal rules of interconnection
releésed potential.market forces of change in domestic tele-
communicatioﬁs. These market;fdrces-(increaséd numbers of
suppliers, increased rivalry, and heightened threat of entry)
did indeed materialize, and along wiﬁh the growth of the
specialized common'carriers had a major.influence oh»the market
structure of domestic telecommunications. Satellite technology_
furthermore greatly enhanced the potential capabilities of the

specialized carriers as they incorporated satellites. in their

operations,
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Inuthe immediate aftermath of the 1972 décision only four
of the 1970 proposals for a Domsat system materialized. Westefn
Tele—Communiéations, Hughes'Aircﬁaft, Fairchild, and MCI |
Lockheed decided to alter, postpone of withdrawvtheir plans to
eétablish satellite systems, allegedly due to economic pressures.
At the same time some new players entered the scene, including
International Business Machines (IBM). The three satellite
systems that were established in the 1970's were RCA's Satcom,

Western Union's Westar, and Comsat's Comstar.2

lD D. Smith, Communlcatlons Via Satelllte, Boston:
A. W. Sijthoff, 1976 pp. 181,

2‘I‘hese systems and new entrants which came later are
discussed in Section D.
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5. FCC Philosophy In Recent Satellite Issues

The essential elements of current U.S. satellite communi-
cations policy were enunciated by the FCC in 1972, FCC
philosophy, objectives, and regulatorj requirements have
basically remained unchanged since that time. The FCC believed
then, and still does, that maximizing entry oppqrtunities and
the resulting competitive supply of satellite services would
-encourage sgfvice and technological‘inﬁoﬁationé, make available
at the earliest possible'daﬁe tﬁe téchnical, operational, and
marketing data and experienée in the use of saﬁelliﬁe technology,
and provide an impetué=for the carriers to minimize the costs
and charges to the -public. The FCC has attempted to continue
to adhere to this philosophy as evidenced in recent decisions.

Two recent potentially significant FCC decisions regarding
-domestic sétellite dommunicationsAservices relate to the sale
of transponders.and the authorization of direct broadcast
satellite services., Both reflect the FCC's continued faith in
the competitive marketplace for developing satellite serﬁices
to serve the public interest;. |

Similaf'trends to&ard increased competition and reduced
regulation are found in the international arena. Foltowing
its Domsat decisions, the FCC launched lengthy inquiries into
international satellite.communications and the structure and
operations of Coﬁsat. The resulting decisions ~— Comsat
Decisions, 1980 and 1982; the‘Authorizéd User Policy Decision,
1982; -- sought to introduce new competition iﬁto international
satellite services and open up that market for broader access.:

In addition, in 1982, notices of inquiry were issued on other
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aspects of international satellite communications, including
ownership and operation of U.S. earth stations (Docket 82-540),
and direct access to Intelsat space segment for U.S. inter-
national service carriers (Docket 82-548).

(&) Transponder Sales™

In an August 17, 1982 decision,2 the FCC allowed domestic
satellite licensees td.engage iniﬁransponder sales to users
provided that it can be shown that an application to sell a
transponder is in the public interest and is non-common carrier
in nature. The sale of a transponder was an alternative to
leasing it under a tariff arrangement. Under the new rules
satellite operators.could apply for satellite systems planned
for non-common carrier operation, Also existing transponders
of common carriers could be dedicéted to non-common carrier
use (1f they were idle), but only with FCC approval.

The FCC noted that while its polidies to date had been

to provide space segment capacity on a common carrier arrange-

. ment, its policies did not preclude applications for non-

common carrier s ystems. In its decision favoring transponder
sales, the FCC contended that certification of non-common

carrier Domsat systems was consistent with Commission policies

. fostering multiple satellite entry. Transponder sales would

lA "transponder" is a device on a communications satellite
which amplifies and relays transm1351ons between "transmlt" and
"receive" earth stations.

2pcC Reports, 90 FCC 2d 1238 (1982). In the Matter of
Fixed~Satellite Transponder: Sales, Docket 82-45,
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encourage additional entry, additional facility investment,

more efficient use 6f the orbital and frequency spectrum, and

allow for technical and marketing innovation in the provision

of Domsat services, | | | |
Hughe$>cbmmunications Inc.,, RCA American Coﬁm., and

Western Union, in their apélicationé for authorization to sell

ttansponders on their satellites,l'argued-that saiés would

prbvide them with a meaﬁS'éf acquiring capital to underwrite

the large costs of satellite system development, launch and

ope:aﬁion. For the.users, sales would perﬁit.firm assufaﬁces

as to supply and price. Sales would provide the device to share

the risks unique to satellite technology and a method for lic~-

ensées to determine with some precision the future demand for

satellite services. It was a;gﬁéd that sales transactions

could help to. insure that theré-Was-an adequate supply of trans-

ponders to meet all existing and prospective user needsi2

lSales were proposed to Home Box Office, Turner Broadcasting
System, Inc., Westinghouse Broadcastlng Co., Viacom Internatlonal
and Times-Mirror Co..

2The risks in satellite communications are somewhat more
pronounced than other serxrvices. There are technical risks
because of the possibility of launch, satellite or transponder
failure. Moreover, the operator has to make large financial
commitments, up to $lOO million per satellite, most of which
has to be paid years in advance of the time the system becomes
available. Until now there was little if any firm knowledge
as to the market conditions that would exist at the future time
when the satellite is launched. Transponder sales provide a
prospectlve operator a secure method to reduce marketing risks
since actual demand can be determined at the time the transponders
are put up for sale rather than the time the satelllte goes
into operation. :
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The Department of Justice also favored transponder sales,
arguing:

there's no economic policy justification for preventing
any domsat from selling or even leasing a transponder

on a common carrier basis . . . No domsat enjoys
significant market power . . . Sales on a non-common
carrier basis would allow the domsats to capture the
full value of their product, thereby promoting efficifnt
entry into the industry and technological innovation.

The FCC agreed that the. transponder sales proposais
presented. a positive market development that would enhance the
provision of satellite services to the public and were
consistent with the public interest. The'Commission ¢contended
that sales transactions would allow for more efficient usage of
the orbital and frequency spectrum (a major concern of the
Commission) by providing sellers with the ability to design
satellite systems to meet particular user needs. Transponder
users would benefit from the certainty that they would have
the transponder capacity they needed, when they needed it, and
at a fixed price. Finally, stated the Commission:

This additional financing mechanism should facilitate

the entry of new domsat operators who without the option

to engage in transponder sales might well be precluded

from entering the domestic satellite market as a facility
provider. The competition that would ensue from these
additional entrants should actively benefit all participants
in the domestic satellite industry.?2

The FCC, of course, cautionéd that it would continue to

scrutinize every application to insure that they were in the

public interest. As stated by the Commission:

lSatellite Week, March 22, 1982, p. 3.

2pcc Reports, 90 FCC 2d 1238 (1982).
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Additionalvnoncommbn carrier satellites will not be
authorized if it should develop that their certification
would not inure to the public interest (for example, if -
we find that additional transponders are required for
- users who need common carrier service).

In order to make the "requisite public interest deter-
minations," applicants were required by the FCC to clearly
describe the detailsuGf their proposed:operationsm including:
the proposed disposition of satellite transponders (whether
common carriage or noncommon carriage) ; if‘trénsponders were to
be made available to other parties, the nature of the offerings
(ownership, lease) and the terms of the offerings; the number
of transponders and the name of the purchasing customer for
which sale contracts were executed.

Some Commissioners cautioned, in a joint separate state-
ment, that the FCC August 17, 1982 decision did not generally

approve non-common carrier Domsat transponder sales. Domsats

were not being deregulated. Rather, the decision was an ECC

‘expression of "a willingness, in principle, to entertain future

applications for non-common carrier facilities, and a commitment
to examine all such applicants on a case-by-case basis to insure

that they comport with the public interest . . . [and]l . . .

inure to the public benefit."2 This position was "compelled by

the many unknowns facing this Commission, especially with regard

"
to the future demand of transponders. By adopting a case-by-

case approach, the FCC "acknowledged that it cannot make public

. . . . 3
policy in an information vacuum."

lpcc Reports, 90 FCC 2d 1238 (1982), p. 1255,

2pcc Reports, 90 FCC 2d 1280 (1982).

3Ibid.
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Following the FCC decision, the deputy chief of the FCC
Common Carrier Bureau, Mr, J. Smith, stated that the FCC
believed that there was ample transponder capacity for bothw
common carrier and non-common carrier use and dismissed the
contention that the FCC decision would result in a shortage of
transponder capacity for commonhcarrier use, He pointed out
that less than 20 per cent of the total U.S. communications
satellite capacity would be dedicated to non~common carrier
use as a result of the Commission's actions..l

In October 1982, Satellite Syndicated Systems asked the
U.S. Court of Appeals for the Distfict of Columbia to set aside
the FCC action of authorizing sales of satellite transponders
on. a non-common carfier basis. The company contended that the

FCC order is "arbitrary, represents an abuse of discretion,

. . . - . : 2
and otherwise is not in accordance with the law."

() Direct Broadcast Satellite Service

Direct broadcast satellite (DBS) service is a radio-
communication service in which signals from earth are retrans-
mitted by high power, geostationary satellites for direct
reéeption by small, inexpensive earth terminals. DBS systems
operate in the 17/12 GHz band.

In late 1980 the FCC initiated an inquiry -to consider
proposed poiicies to govern the authoriiation of DBS. Shortly

following the initiation of the inquiry the Commission received

lSatellite News, August 2, 1982.

ZTelephony, October 18, 1982, p. 18.
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aﬁ applicatién from Satellite Television Corp. (STC) a subsid-
iary of Comsat, to begin construction 6f satellites for a |
satéllite—to-home video broadcasting system. This was shortly
followed by thirteen additional applications. °

The FCC released its decision on July 14, 1982 approving
DBS service and setting rules foﬁ the licensing and operétion

N : :

As in its other decisions, the major guiding factor was.
the public interest. The FCC concluded that DBS had "the
potential to provide extremely valuable services to the American
people.,-"2 The possible benefits df"the service included the
provision of improved service to remote areas, additional
channels of service throughout the country, programming foerin§
more variety and that was better suited to viewers tastes,
technically innovative services (high definition TV, stereo-
phonic sound, dual-language sound tracks), and expanded non- .

entertainment service (educational programming, transmission

of medical data, etc.).

The FCC considered Ehe-numerous arguments presented by
parties opposed to DBS. The Commission concluded that any
adverse effects would be out-weighed by the beneficial new
services described above, One of the major concerns was
possible adverse effects on the audiences, revenues,.and public
service programming of local broadcasters. Many commenters

extended that competition from DBS would reduce the audiences

lrcc Reports, 90 FCC 2d 676 (1982), In the Matter of
Inquiry into the Development of Regulatory Policy in regard to
Direct Broadcast Satellites. Docket 80~603, The Rules are
contained in Appendix D of the Docket.

2Ibidn ’ p. 680.
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and revenues of local broadcasters, which would in turn cause
them to reduce the amount or quality of locally=~produced
programming or public service programming they provided. They
contended that subscription systems would attract viewers away
from existing brdadcasters, and thét because the audiences
that pay systems attract would probably be more'affluédt than‘
average, the effect on advertising revenues and on the fund-
raising ability of pﬁblic television stations would be sub-
stantial. The National Association of Broadcasters argued that
,prOQrammingfprovided by DBS would not address local needs, and .
would reduce the numbexr of'channelé-available for terrestrial:
broadcasting., The.FCC concluded that there was no hard
evidence that bBS systems would have a critically adverse
effect on existing broadcast service ‘and the long~term effect
would likely be less than the effect of cable.

The position of the FCC was that ité conéern was the
public interest and not local broadcasters’ per se:
The Commission is required.to'coﬁsider the economic ;
effect of a new service on existing broadcasters only if
there is strong evidence that a significant- net reduction
-in service to the public will result. The Commission
~cannot reject a new service solely because its entry will
reduce the revenues or profits of existing licensees,
The‘FCC referred,to(the Court case.of FCC v Sanders
'Brbthers in which the Court stated: . |
Piainly it is not the purpose of the Act [Communications
Act] to protect a licensee against competition but to
protect the public. Congress intended to leave

competition in the business of broadcasting where it
found it . .. .2 |

lFCC Reports, 90 FCC 2d 689 (1982).

2FCC v Sanders Bros. Radio Station, 309 U.S. 470 (1940).
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FCC Broadcast Bureau Chief Larry Harris re-emphasized
this point at the.National Association of TV Program Executives
convention in Las Vegas in March 1982, He stated: " . . .
the Commission [FCC] won't set up artificial barriers to protect
broadcasters," and added: " . . . the public will decide if
or when DBS replaces cable and/or over-the-air TV.“l Harris
wés optimistic that both cable and TV would survive DBS but
cautioned: -“Anybody that doesn't think that DBS won't compete

directly with broadcasters just doesn't understand the economics

of.theAbusiness,-“2 and that it is "a big gamble" for anyone

getting into DBS.

The regulatorxry policy for DBS adopted by the FCC was
consistent with its other policies on satéllite services;
namely; a flexbble approach and minimal regulatory requirements.
This policy was described by the Commission as follows: |

We remain convinced that it is in the public interest to
impose a minimum of regulation during this experimental
phase of DBS operation. We believe that this interim
approach will best serve to encourage and facilitate

the introduction of this new service, the likely nature of
which we cannot predlct with any certainty at this early
stage., By imposing few regulatory restrictions we will
allow operators the flexibility to experiment with service
offerings to find those that the public needs and wants,
and to experiment with technical and organizational char-
acteristics. Imposing minimal regulation will also allow us
to gather information about the operation of the industry,
which will allow us to make better-informed decisions about
permanent regulatory policies. On the other hand, placing
constraints on the characteristics of the services pre-
maturely and without sufficient information may reduce the
desirability of the service to .the public and increase the
DBS operators' costs and risks. This, in turn,; could reduce
their ability to attract financing and might decrease the
probability that DBS systems are initiated. Once the
systems have proven viable, however, we of course retain
the option to imppse further regulatlon if experience

shows it to be necessary.

1

SatellitenWeek, March 22, 1982, p. 7.

2
3

Ibid.
FCC Reports, 90 FCC 24 (1982).
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During. the interim périod proposed .for DBS, the FCC did
not specify a classification for DBS applicants, In the view
of the Commission the imposition of a priori claséification
would determine the nature of the service at. the outset and :
wQuld.fofeclose.the'possibility of gathering valuable experif,
mental information. The FCC hopedAt04lea;h~during.the-interim&>-.

period whether DBS operators found it most feaéible to operaﬁg

as broadcasters, common carriérs, private radio operators, or

some:COmbinationgprfﬁﬁriant of -these claséific,ations..l

' Expectiﬁg?éonsidéiable competition‘amoﬁg DBS.systems, Ehe
FCCvdeclined't0~attempﬁltO'prévent‘excessive_marketlpref'byi “
imposing multiﬁle dr Croéséo§néiship‘restriétioné; Fﬁrtﬁefﬁof?*

theLFCC“declined-to.impose access requirements (reserving DBS.

channels -for pérticulaf*purposesf-or program content require- ..

ments, arguiﬁg'they-were:not hédessary in.experimentai DBS.

.systems. Such regulaﬁory burdens would impede and reduce

entrepreneurial experimentation in initiating this new service. .
‘As of the end of Decembervl982, the FCC had given approval
to eight satellite-to-home television aéplications,zl Thé.fifmS«rA
have: been abproved for consfruction.of DBS systems;, but not
actﬁal launching of the satellites nor the starting of service.
Frequencies and orbital positions will-ndt be assigned until

completion of RARC-1983. The FCC stated that it would be willing

lrcc Reports, 90 FCC 24 (1982).

"2The eight firms are: ¢BS Inc., DBS Co., Graphic Scanning
Corp., RCA Americom, U.S. Satellite Broadcasting Co., Video
Satellite Systems Inc., Western Union, Satellite Television
Corp. e - _ . : -
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to consider additional DBS applications, and would aét upon
them on a cése-by-case basis to determine if authorization is
in the public interest. All authorizations for interim DBS
systems are granﬁed,for a period of five years. The earliest
date for DBS is expected to be 1986, when Satellite Television

Corp. plans to launch its DBS satellite, Full scale DBS

'services are not expected until the end of the decade. The

‘FCC ruled that a satellite station will be required to be in

operation within six years of the construction permit grant.
The rules established by the FCC for DBS were for the
interim period prior to RARC~1983 (the outcome of RARC-1983

could affect the rules). The rationale of the FCC to proceed

prior to RARC-1983 was. the long lead time required for construction

of satellites. By beginning authorization in 1982, the FCC _»
hoped'to implement DBS. service earlier than if it waited until

the outcome of RARC-1983. Some have also contended that beginning
now would likely enhance the U.S. negotiating position at

1

RARC-1983. All DBS applicants, however, were put on notice

by the FCC that their systems must conform with the £final

".outcome -of the RARC.

(¢) International Communications

In the summer of 1982 the FCC took a big step in de-
regulating international,telecommunications.2 Several of the.

FCC actions were directly related to the provision of services

lrcc Reports, 90 FCC 24 683 (1982).

2pcC Docket 80-170, 1982.
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) _
1 the FCC

by Comsat. Acting in a move it proposed in 1980,
lifted the restrictioné confining Comsat to function only as

a "carrier's carrier," and allowéd it to serve the public
directly and to compete for customers with other common

carriers. To ensure that Comsat does not use its position in
Intelsat to deal unfairly witﬂ its competitors, the FCC required
the company to offer public services through_a separate corporate

subsidiary and to deal with all carriers on just and reasonable

- terms. The FCC also began an inquiry in 1982 on its current

policy and rules on ownership and operation of U.S.. earth
stations active with the Intelsat communications satellite systemo2

The Commission reasoned that in view of its decision to allow

. Comsat to prbvidé international satellite services directly to .

end users, it WOuld.be»apprdpriate to consider fevising:this
ownership.and operation policy. |

with regard to Inmarsat, the FCC ruled in August 1982 to
allow any carrier to own earﬁh.stations to access the system.3

The Commission's actions represented a shift from a policy
apprpach that had been in effect for-twé decades. In a press
release the fCC justified its action.as furthering the Commission's
two goals: promoting‘a more competitive marketplace and
eliminating unnecessary government regulations. The steps
taken; contended the Commission, "should remove significant

regulatory barriers to the development of a free competitive

Lrce, Docket 80-634, October 29, 1980.

2pcc, Docket 80-634.

3pocket 80-170, 1982,



70
international market, thus allowing the public interest ﬁo be
servéd;ﬂl |
| Immediately following the FCC decision, Western Union
International, Inc. and RCA Global Communications requested the
U.S. Court of'Appeais for the District of Columbia to review

the FCC decision. Wéstern Union argued that lifting the

~restrictions on Comsat would result in Comsat having an unfair

competitive advantage over Western Union because of "substantially
lower space segment costs”2 in providing international satellite
leased channel service. |

The FCC, anticipating some concern over its move by
foreign communications autheapities, emphasiéed.that its position
was intended to deal with U.S. companies providing international
services, and should not be interpreted as an effort to dictate
to foreign competitors. In a fecent statement before the
Organization of Economic Co-operation and Development (OECD),
FCC Chairman M, S. Fowler insisted that the U.S. has "nq

intention of trying to impose our telecommunications philosophy

. on other nations."3 But he did call for more flexibility in

divisions separating traditional service providers, new com-
petitors, and customers, arguing that the increased number of
services and volume of use that would.result would benefit
everyone.

In a further development, the FCC, in a unanimous decision

lrelephony, August 16, 1982, p. 12.

2Ibid., September 20, 1982, p. 14,

31bid., January 3, 1983, p. 12.
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1 lifted its restrictions in the international

in December 1982
telecommunications market between voice and data carriers,
permitting voice carriers into the data market. This opened

the way for AT&T to provide international‘record services, and
the international record carriers (IRC's) to offer voice
serviceé; Factors mentioned by the FCC supporting its decision
were the high rates of return on international récord and voice
serQices, and evolving digital technology, which allows voice
and data to be transmitted via the same facilities and makes it
inefficient to construct separate means of carrying each.

AT&T could now bégin to offer international telex and data
services. over e#isting facilities; MCI, an aggressive-small

competitor, immediately-adcelerated-its plans to enter tlie

international voice market..

lpcc, Docket 80-632.
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6. Problems Suggesting Increased Government Oversight

Following the early ‘1970 decisions, the FCC made every
attempt to adhere to the policies then established. This is
evident in the numerous FCC decisions relating to domestic
satellites and»saﬁellite services in the latter‘l970;s and
early 1980's. The FCC position and rationale in some of these
decisions was discussed in the previous pages. But despite\the
FCC's adamant position that it would adhere to its. basic open
entry and flexible approach policy, and its emphasis on the
marketplace as the déterminant of the direction of satellite
communications development, there are some signs that the FCC

may, however reluctantly, be forced to exercise more oversight

of satellite communications, particularly in certain aspects,

then it had anticipated as the industry develops. -
Because of differing-operational_advanﬁages between
satellites, the FCC has permitted applicants to select the

satellites which would best suit their in-orbit traffic‘needs.

- The FCC has repeatedly expressed its reticence to compare and

evaluate the relative advantages and disadvantages of differing
satellite designs. Hdwever, the growing congestion in the 6/4
GHz bands, increasing applications for replacing and expanding

existing operators' in-orbit capacity and applications for new.

entrants to establish satellite systems convinced the Commission

that "some tempering to our [FCCT normal hands-off policy with

L

the public's concern for efficient orbital use"™ was required,

lFCC Reports, FCC 80-716, In the Matter of the Application

of Western Union Telegraph Co. For Authority to Construct and

Launch a Fourth and Fifth Westar Space Station in the Domestic
Fixed Satellite Service, January 30, 198l. 86 FCC 24 (198l).
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along with a need "to examine a number of technical alternatives
to ensure that efficient spectrum use"l was achieved.

The FCC's concern was evident, for example, in the 1978~

1979 launch authorizations of Comstar III, Westar III and

Satcom III, when the Commission expressed a need to monitor more

" closely applications for additional in-orbit capacity by

eiisting operators. The FCC maintained that it was not retreaﬁing
from:.its open—entfy, competitive policies, but recognized that
these.policies required the FCC to exercise more oversight than
bre?iously to ensure that the orbital spectrum was being efficiently
utilized.

In effect, industry developments and potential orbital
overcrowding has forced the FCC to begin re-examining its
satellité-policies,'paiticularly with respect to questions of
replacing and expanding existing dperétors’ in-orbit capacity,
and questions of new entiants establishing satellite systems,
The developments have led the Commissioﬁ to initiate a
proceeding to examine these questions and issues relating to the
efficiént use of geostationary orbit. Pending the completion of
thisAinquiry, the FCC in early 1981 produced a tentative Orbital
Depioyment Plan. This pian was revealed in the FCC Orbital
2 and included the foliowing
provisions:

(a) Pending the completion of its orbital'revieﬁ proceeding

to consider the reduction of orbital separations in the 6/4 GH=z

lrcc Reports, FCC 80-716. o

2FCC Reports FCC 80~71l, In the Matter of Assignment of
Orbital Locations to Space Stations in the Domestic Fixed-
Satellite Service, January 30, 1981, 84 FCC 2d 584,
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bands to 3° or less, the FCC retained the 4° spacing criteria
for 6/4 GHz bands, and the 3° orbital spacing at 14/12 GHz,

(2) The Fcé determined that launch aﬁd orbital decisions
be made at the same time that the FCC. granted authority for
satellite construction, rather than continue the past practice
of ‘ad hoc orbital assignment decisions immédiately prior to
léunch, At the same time, however, the FCC ruled that, in its
opinion, the public interest required the temporary natﬁre of
orbital assignments be continued..l In the view of the FCC,'any
orbital deployment plan had.to'bg dynamic, subject to continuing
review and alteration so that the FCC could adbpt to changing
circumstances and/or operational requirements. |

(3) In order to have available accurate and timely aata
on the status df’satellite construction and in-orbit eperations,
the FCC decided to continue its reporting regquirements,
Authorizations of satellite facilities therefore continued to be
conditioned with the requirement that each applicant submit the
following information on a semi-annual basis:

(1) status éf satéllite construction and anticipated
launch dates,

(ii) identification of any transponders not available
‘for service or otherwise not performing to specifications,

(iii) a listing of any serious service degradations

and the causes of such difficulties,

lsince -the launch of the first satellite, all orbital
assignments were subject to the following condition: "The
temporary assignment of this orbital location is subject to
change by summary order of the Commission on thirty days notice
and does not confer any permanent right to the use of this
orbital location." FCC 80-711, January 30, 1981, p. 611.
86 FCC 24 (1981). :



75

(iv) a detailed description of the utilization made or
anticipated.to be made of each transponder on each of

the in;orbit satellites.

The FCC concluded, in its'O:bital Assignment Order and

concurrent Orders in January 1981, that existing operators be

given an opportunity.to expand, and new entrants an opportunity

to become esteblished if justified by traffic requirements.

'However, both were to be limited. New entrants were limited
to an initial two in-orbit system, the first to be used for

- regular service, and the second for anticipated growth and

backup. Additional satellites would be authorized only if.the
applicant could demonstrate that ﬁhe~existing traffic and firm
commitments £or added service would soon exhausteexisting
capacity. The FCC maintained that this policy‘of orbital
assignments was based on orbital efficiency consideretions and
the applicants operational fequirements.

One of the alternatives considered in the FCC o;bital—-
analysis proceeding was possible minimﬁm capacity requirements
for each satellite occupying.an independent orbital location.

For example, a possible minimum might be 24~tranSpenders. Even
without minimum capacity requirements, the FCC.had been hesitant,
in its 1980 and 1981 decisions authorizing additional satellite
construction to permit 12 transponder satellites to occupy
independent 6/4.GHz locations. In those decisions the Commission
cautioned applicants regarding future requirements when it

stated:
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Our authorizations . . . will be expressly conditioned on
the outcome -of our future proceeding which will consider

~minimum capacity requirements. While we do not generally

make such evaluations concerning satellite design, we
believe the public interest requires this condition because
of the growing congestion in the orbital arc and the
resulting need to monitor carefully the use of all available
orbital locations particularly by satellites whose capacity
is substantially below the state-of-the-art, The applicants
are, therefore, put on notice that subsequently they may

be re%ulred to cease operation of one or more 12 transponder
ites from independent orbital locations 'if anlmum

lpcc Reports, 86 FCC 2d 210 (1981), In The Matter of

the Application of Western Union.
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7. Influences on FCC Policy~-Making re Domestic Satellites

In épproaching the issue of‘determining a policy for
domestic communication satellites the FCC was faced with a
number of alternative positions or ‘directions for policy.

The fact that three of the Commissioners, including ﬁhe
chairman, dissented from the majority position in the 1972
Domsat decision is indicative of the cdmplexitiesvénd uncer-
tainties surrounding the satellite question.

Among the alternativeé~facing the FCC were the following:

(1) Proceed slowly into the area of satellite communi=-
cations with the initiation of an experimental pilot project.
This had been the recommendation of the President's Task Force
in 1968: and which the FCC had been prepared to adopt. Merits
were seen in this approach in light of the maze of unpredictables
and potential problems related.to domeétic satellite communi-
cations. The project could be operated by a chosen company
(Comsat had been éelected by the Task Force), or by a new entity
of government. It was contended that a single Qperator cduld
ensﬁre economies of scale, fair and open access to all customers,
and the loweét possible rates.

(2) Give an existing carrier such as AT&T a monopoly
over domestic satellite service. AT&T eXclusive-operation in
space would have the advénfage that all users, including the

homeowner, would get some benefit from the new technology as it

was integrated into AT&T's terrestrial facilities.

(3) Establish a competitive system.. This would involve
free entry with the market forces of competition directing and

regulating the industry. Firms would experiment with equipment
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and services and search and compete for markets. The role of
the FCC would be to attemﬁt to maintain conditions of fair
competition, particularly when dominant firms (AT&T, Comsat)
had opportunities to become involved.,

The FCC opted for the third alternative, which was

I

basically consistent with the trend of FCC decisions to

increased competition and deregulation in telecommunications
at the time, particularly its Speciadized Common Carrier
Decision of 1971, a landmark decision which authorized the
entry of special service carriers into the telecommunications
market.

The FCC role in policj-making and its policies for
domestic satellites have been shaped and influenced"by<a variety
of forces and developments. Studies of the developments leading
to the Domsat decision of 1972.have attempted to identify wvarious
influences on the FCC in the decision. Some argue that it was
a political decision influenced by the Executive Branch and by
the Congress; that it was primarily a political reaction to
contain "bigness."l' Others contend that the FCC was more likely
influenced tﬁe most by its own past policies, which were emphasi-
zing competition and were becoming more visible at the time of |
this decision..

Some of the influences, observed in this study and/ox
contended by other analysts, are discussed below.

" Applicants and Intervenors. The FCC relied heavily on

the parties appearing before it for the analysis and proposals

lR. S. Magnant, Domestic Satellite: An FCC Giant Step,
Westview Press, 1978,
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it considered. 1In 1970 the FCC had been unprepared to make a
decisioﬁ on Domsat policy, but instead called for éroposals for
systems from interested parties. The FCC had decided to
articulate policy within the context of specific proposals.

It is suggested that each éf the important parties
appearing before the Commission had devoted considerably more
resources to the examination of the issues than the FCC had
a%ailable and’coula commit. In the words of former Commissioner
N.. Johnson the Commission "has been a 'captive,' responding to
and arbitrating between the variety of forces which have
attempted to move it."l

During the debate leading to the Domsat decision, and in
decisions on telecommunications following 1972, the forces of .
competition and monopoly exerted.consid?rable pressure on the
FCC.in its decision-making-fégarding'communications._ The FCC
was faced with the question of whether to retain the traditional
regulated~monopoly approach to the telecommunications industry,
or to authorize competition in the industry, and to substituﬁe

competitive forces for regulation.2 And in industry sectors

lFCC Reports, 35 FCC 24, "In the Matter of Establishment
of Domestic Communications - Satellite Facilities by Non-
Government Entities," Docket No.16495, Second Order and Report,
June 16, 1972, pp. 864-865. '

2For an examination of the issues involved and the
competition-monopoly controversy, with both pro-competition and
pro-monopoly arguments, see J. C. Strick, A Study of Competition
and Monopoly In Telecommunications Carrlers and Services -
Economic, Regulatory, Technological and Judicial References,
February 1979, Department of Communications, Ottawa; and
J. C. Strick, Research Study of Monopolistic and Competltlve
Telecommunlcatlons‘Serv1ces = Economic, Technological, Judicial
and Regulatory References, Phase II, Supplement I, February 1981;
Supplement II May 1981, Department of Communlcatlons, Ottawa,




80

where both competition and varying degrees of monopoly appear
both feasible and desirable the FCC was faced with the gquestion
of melding competitive and monopoly portions of the industry.

The monopoly-competition, regulation-non-regulation

issues that the FCC had to meet in the telecommunications

industry covered a variety of areas including (a) competition.
vs monopoly in communications equipment énd intercdnﬁection;
(b) the relationships between monopoly landline telephone
companies and miscellaneous carriers who offer a variety of
land mbbile serviées in competition, (c¢) the entry of special-
ized common carriers; (d)Apricing practicés, bulk offerings

°©

(Telpak, etc.); and (e) the treatment of entrants for domestic
satellite services. -
The issue of domestic satellites éervices was particularly
perplexihg for the FCC because it was a .new, experimental
area of communications with a great many unkhowns in the-non-
technical aspects of satellite operations. The FCC was called
upon in the late 1960's and early 1970's to establish ground
rules for a new technology to serve some existing markets and
others that wére at beét speculative,

There could only be speculation on such questiqns as:
pdssible new institutional and peréonal uses of the qualities:
of éatéllite distribution systems; the effects of satellites
on.communications costs; problems that might arise in joint
opefations of satellites or earth stations; possible new rate-
making or regulatory concepts and procedures that might be

needed, etc. ,

The Executive Branch. The extent to which the political
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pressures of the White House and the Office of Telecommunications
Policy impacted: on the FCC's Domsat decision of.l972 has been
widely discussed and debated, with a variety of views., As
documented earlier, there is evidence that the OTP actively
promoted the White House "open skies" recommendation ﬁhrough
various means (letters to the FCC and even threéts of seeking
Congréssional l-egislati_on)n Some have cited this evidence
and concluded that the Domsat décision was partly a result of
oTP influence.l This was also the view of Commissioner N.
Johnson when, following the 1972 decision, he stated: " . . .
the ability of the»Commission to move in variance with White
House poéitions on important policy questions is very quest=
ionable."z‘ Those who see validity in this viewpoint argue that
the White House recommendation forA"free entxry" was part of thé
entire philosophy of the new Republican administration to
promote the private sector and competition.
In the words of one such advocate:

A general review of the White House statements will

"clearly show that the Nixon philosophy was not. only

intended as supportlng greater competition in communi-

‘cations, but in other Flelds (for example, rallroads

and. av1atlon) as well.

Still others have assigned to Nixon some anti-media

inotives and interpret the events as a scheme by the Nixon

administration to increase White House contrxrol over non-

governmental telecommunications:

lD. D, Smith, Communications Via Satellite, Boston:
A. W. Sijthoff, 1976, p. 168.

2

35 FCC 2d 864, 1972.

3R. S. Magant, Domestic satellite: An FCC Giant Step;
Colorado: Westview Press, 1978, p. 1l62. '
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It seems obvioﬁs that Nixon was attempting through . . .

[the OTP] . . . to gather additional Presidential

authority in spectrum allocation.l

As students of the American political syétém have repeatedly

pointed out, regulatory'bodies such as the FCC while legally
and;technically independent; are not exempt from White House
influence and pressure, Besides "moral suasion," the President
can influenée the FCC through FCC appointments, the FCC budget,

and the Department of Justice.

FCC personnel adamantly maintain that the FCC is an

independen£ regulatory agency, free of direction from the

Executive, and responsible only to legislatiop or statutes.
While they admit that they came under pressure daily from
lobby groups representing industry interests, from Congressmen,
and from the execgtive, FCC decisions are based on staff
evaluations. and Commissioners’.judgeméntsvwithin the terms of.
reference established for the Commission by law and independeht
of any outside direction..2
While this is technically correct, the observations of
Commissioner Johnson, cited earlier, of the questionable ability

of the FCC to move contrary to the Executive on major policy

issues cannot be lightly dismissed. It is well established and

documented that the FCC, after studying the Domsat issue for

about five years had determined, and had drafted a preliminary

Order to the -effect in early 1969, that a pilot project was

lT. E. Will, Telecommunications Structure and Management
in the Executive Branch of Government, 1900-1970, Colorado: -
Westview Press, 1978, p. 129,

\

2Interviéws with FCC staff.
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the most appropriate»gpproach to the establishment of a
domestic satellite system; that indeed, the Domsat issue; in
the mind of the FCC had been. settled. Interestingly enough,
‘the Pilot project approach was also the one récommended by
the Presidential Taskaorce investigatihg the matter. But as
explained earlier, the draft Order was never finalized, and
following the new administration's review of the issue and
its resulting "opeh entry" recommendations, the FCC's announced
policy in the Domsat decision in 1972 followed very closely
the White House "open entry" recommendations.

While acknowledging Executive pressures and overtures to
ihfluence the FCC in_ité Domsat decision, others have contended
that the FCC appeats;to have been inflﬁenced much more by its
own past policigs permitting competition in other areas of
telecommunications.l* This was also a growing perception within
the FCC in the late 1960's and eariy i970's-tha£«competition
in telecommunications was more in tune with the changing tech-

nology and the public interest than mbn0poly.

Trends to Pro-Competition. The open skies or free entry
policy adopted by the FCC in its Domsat decision was consistent
with the generél trend towards increased competition reflected

in other FCC decisions on telecomm.unications.2

lrhis is the conclusion reached by Maganﬁ. See R. S.

Magant, Domestic Satellite: An FCC Giant Step, Colorado:

Westview-Press, 1978, p. 190.

: 2See Appendix II for various pro-competition decisions of
the FCC during the 1960's and 1970's in the area of telecommuni-
cations. For a detailed presentation and examination of FCC
pro-competition decisions in telecommunications and the events
and rationale leading to these decisions, see J. C,. Strick,

A Study of Competition and Monopoly in Telecommunications
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Competition was coming to be viewed by the FCC as a means of
stimulating technological development, developing new and
improved services, and reducing teiecommunications rétes.
Competition incorporated more open and easier entry into the

industry, and a greater reliance on market forces to act as the

.regulator‘of the industry.

The FCC frequently referred to earlier decisions in

subsequent ones, concluding that no evidence was being produced

to show that its earlier decisions permitting competition in
such areas as terminal attachment, interconnection,
and privaté line services hadvadversely-affected thev

telecommunications services. On the contrary the FCC would
tend to stréss the various benefiﬁs from competition that
appeared evident:

. The trend toward compeﬁition beganlin the 1950's, took more
definitive shape in the 1960's, and accelerated and became
well entrenched-in the 1970's. Beginning in the area of terminal
attachments, it was extended to private-line gransmission and
épecial services, and finally to practicaily all areascof
telecommunications. Noteable-among the FCC decisions promoting

competition are: The Above 890 Decision in 1959; the Carterfone

Decision in 1968; the MCI Decision in 1969; the landmark Spec~

ialized Common Carrier Decision in 1971; the Computer II Decision

Carriers and Services -~ Economic, Regulatory, Technological and
Judiclial Retferences, rebruary 1979, Department Of Communications,
Ottawa; and J. C. Strick, Research Study of Monopolistic and
Competitive Telecommunications Services —~ Economic, Technological, -

Judiclal and Regulatory References, Phase II, Supplement I,
February 1981; Supplement 11, May 1981, Department of Communi-
cations, Ottawa. . : :
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in 1980; and the Competitive and Common Carrier Decision of
1980 which opened MTS and WATS to competition and removed the
last remaining barrier into the interstate telecommunications
market.l
The pro-~competition, emphasis~on-the~marketplace phil-

osophy is now well entrenched in the FCC, as evidenced not only
from FCC decisions, but by statements from the FCC itself,
particularly by Mr. M. Fowler, the Chairman. Typical of his
philosophy is the following statement made in April 1982 in an
appearance before the U.S. Senate Sub~Committee on Appropria-
tions:

The Commission is dedicated to the policy that -the public

should benefit from new services as quickly as possible

and that the marketplace, not the government, should

~determine the success of new services. We will continue

to move forward on existing proposals and rapidly but

thmwoughly review any new service proposals which may
arise.< -

Congress and The Courts. Some of the Court decisions and

the activities withiﬁ Congress on te lecommunications should
also be noted for their pro-competition flavor and possible
influence én the FCC.,

It should be noted that AT&T's monopoly on terminal
equipment and the prohibition of foreign attachments to the AT&T
systém was first breached in 1956 by the ﬁ.S. Court of Appeals
revefsal of the FCC Hush~a-Phone decision. The Court ruled
against Bell and the FCC,_permitting'interconnection of non-Bell

equipment to the Bell system telephohe.lines. This Court

lsee Appendix II.

2Senate‘He‘aring‘-s- Before. the Committee on Appropriations,
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decision was implemented by the FCC and used‘és a precedent in
the FCC Carterfone decision in 1968 which opened the terminal
equipment market for néw entrants.l

It was also a Court. ruling which eventually led to open
entry into the long-distance message toll market. In 1974
. the FCC ruled against permitting Midrowave Communications Inc.
(MCI) to offer its Execunet: (metered-long-distance) sexrvice.
The U.S. Circuit Court of Appeals.reversed the FCC decision

in 1977.,2

The FCC Competitive and Common Carrier Decision of-
1980 opened the long—distancé market to competition.

During the 1970's there was.considerable activity within
Congress to'attempt to rewrite the Communications Act of 1934.
The first attempt during this period was initiated by the
‘ telephone industry (Bell Bill) in 1976 which would.have'en—
trenched the moﬁopoly,of the Bell System. The Bell Bill died
and was quickly replaced by a number of éthers, in both the
Senate and the House of Representativesf Basically all of the
Bills introduced to amend the Act following the Bell Bill had‘
as their goal increased competition in telecommunications rathexr
than monopoly.3. Attempts to rewrite the Act have continued into
the 1980's, with increasedlcompetition ana reduced regulation
as fhe general objective.

A House Republican study group recently praised the FCC

for its actions and objectives in deregulating the telecommuni-

cations industry and promoting competition in the industry.

lStrick, A Study of Competition and Monopoly.
2

Ibid."

31pid.



87
Reliance on the marketplace has spurred the development of new
technolOgiésAaccording to the study. The group also supported
the proposal to reduce dxbital spacing requirements, viewing
1

it as a positive entry-opening step.

Technology. It would appear that the direction of FCC

decisions has been significantly influenced, perhaps even forced,
by the tide of technological change. Traditional monopoly
positions in telecoﬁmunications, dictéted by early technology,
were made obsoiete by technological change as new means of
transmission, and a host of new services were ushered in. The
FCC coﬁcluded ﬁhat, with regard to new services, as well as
established services, whenever the underlying technological and .
economic‘facéors permitted, competition should be the norm and
regulation the exception. As_an example of how fechﬁology can
impact oﬁ-FCC policy, consider thelfollowing.case, The FCC has
shown concern over the orbital arc glutland efficiency in spectrum
use as outlined earlier, with indications that the orbital
overcrowding could force the FCC into increased oversight of
satellite applications. The hope has been expressed, however,
that technological change could eliminate the problem'(use of

2° spacing; development of higher frequency bands such as 30/20
GHz; devélopment of larger capacity satellites,; etc.) thereby -
enabling the FCC to continue its open-entry, marketplace—reliance

policy for satellite communications. Without such technological

developments, however, the 6/4 GHz and 14/12 GHz bands will soon

lRegu‘l‘a‘tory Reform: The Quiet Revolution, Report of the
Task Force on Congressional and Regulatory Reform of the House
Republican Research Committee, January 1983.
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becone saturated, with some significant policy implications
for the FCC,

- The Public Interest. The dominant consideration running

throughout the numerous FCC inquiries and decisions on domestic
satellite communications was the public interest. - .

The public~ihterest factor appears to be something

reCogniZable.but difficult to define. Forxmer FCC Chairman Dean

Burch in 1973 defined the public interest'as>actions which
.create a prevailing climate in which the widest possible
range and variety of services are provided to the public
by the greatest practical number of independent entities .
each one seeking to satisfy public wants in its own way.i

It has been pointéd,out that by this: definition public
interest regulation of domestic telecqmmunications-only goes
back to 19592‘and fhe 1960's when the FCC's policy of increased
competition was adopted. In the aréé~of sételiite.communications,

this concept of public interest regulation is only about 10

years old (Domsat decision of 1972). Indeed the Satellite

Communications Act of 1962 had created Comsat, or monopoly as

the "chosen instrument" for satellite éommﬁnications.

?ublicAinterest.cdnsiderations involﬁe-more-than just
trying to develop competition in the interests of'consumeis.

The concept can mean many things to different people and parties.
| The public interest criﬁeria has its basis in thé- |

Communications Act of 1934 which, bfoadly speaking, dictates

that the public interest be served. Even though the Act has

lDean Burch, "Public Utility Regulation: In Pursuit of
the Public Interest," Public Utilities Fortnightly, September
1973, p. 70. '

2FCC, Above 890 Decision, authorizing private. ownership
of microwave communications systems.
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been overtaken by events and is outdated in view of the changes
in teleeommunications, FCC decisions could still be made within
the context of broad communications guidelines contained in
the Act. Section 1 of the Act states that the Commission was
created:

Eér the purpose of regulating interstate and foreign
commerce in communication by wire and radio so as to make
available, as far as possible, to all the people of the
United States a rapid, efficient, Nation-wide, and world-
wide wire and radio communication service with adequate
facilities at reasonable charges . . .1
Reference to "public convenience, interest or necessity! can be
found in numerous pertS'of the Act, such as in the following:
Section 214: Commission shall authorize common carrier
facilities as "the present or.future public convenience and.
necessity require;" |
Section 303(a) and (b): Commission "shall" "classify
radio stations" end "prescribe the nature of the service to be
rendered by each class of licensed stations and each station
within any class™ "as public convenience, interest, or necessity
requires";
Section 307(a): Commission shall grant station licenses
"If public convenience, interest or neceséity‘will be served
thereby";
Section 309: Commission shall grant radio liceﬁse applica¥
tions according to whether "the public interest, convenience,
and necessity" will be served thereby. |

The "public interest" can be interpreted to embody the

totality of the needs of society. Social needs in communications

lcommunications Act of 1934, 47 UsC.
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can be viewed asAencompassing national goals, commercial
requirements, entertainment, eaucation, news, public affairs,
health and medical‘services, cultural preservation,"egc. Services
in these areas should be provided economically and eféiciently,
in an environment that stimulateé technological development and

the development of new and véried services to meet changing

‘consumer needs. Since the early 1970's the FCC has judged thaﬁ,

in the area of satellite communications, the appropriate environ-
ment is one which features freedom of entry, competition, and

a flexible regulatory policy.
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8. Summary
The.U;S. domestié satellite dommunicationé policy is a
COmpetitive, open—entry-policy, combined'with a flexible .
regulatory approach, deéigned to sérve the pubiic interest,
and sensitive to changing;cifcumstahces_and publicAneeds..'Thé‘

policy makes no attempt to prescribe systems, services,’or

_satellité desigh. fSatellite_operations; however, aretcérefully’

scrutinized bf‘tﬁe FCC. All applications for construction of
satellite facilitigs.are exémined to. ensure that they compoft
with the publié interest; applicants must be\fihancially,
technically and legally qualified; the FCC cén impose conditions
oh anY.parEicuiar_applidant; capacity utilization'is carefully
monitored, and orbital aséignments are»temporary.‘ However,
the FCC has'become;increasingly-conspious 6f’the need for
efficient orbiﬁal use.

The economic and political events which shaped U.S...

domestic satellite communications policy have their roots in

the 1960's., These events led to the FCC Domsat Decision in

1972'establishing the basic philosophy, objectives, and measures -
of the policy which still hold today. Free entry and a flexible
régulatory policy continues to be viewed as the means of

stimulating efficient satellite technology development and

services and allow private applicants, not the FCC, to shape

. the direction of Domsat operations. It was . left to the market-

place to shape the evolution of satellite telecommunications
and to determine the success of 0pérations and services, with a
minimum of regulation, and no government monopoly-protected

positions.
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Numerous players and interests were involved in

influencing and shaping U,S., Domsat policy. The early considera-

‘tions following the launch of the first satellites in the late

1950's and early 1960's were with the form which a commercial
venture in space should take. Both industry'and government
agencies had different views,'and thé issue was_finally,fesolved
when Président Kennedy issued a policy:sﬁatement favoring private
ownership:but with governﬁent oversight to ensﬁre not only
public interest objectiveé,.but national and.foreign policy
obﬁectiVes és well. The result was the Satellite Communications.
Act of 1962 creating lComsat.

Comsat's role and structure can be Viéwedlin light of the
needs and circumstances existing in 1962. There was a stated
need for an expeditious. establishment of a system, which favored 
a single, stroﬁg entity that could mobilize the developed
technology and would represent the U.S. in the international
systeﬁ. |

Rapid technological developments during the 1960's and
political pfessures changed the satellite environment and with
it the poliCies governing the system. Propdsals for a domestic
system were filed with the FCC in the mid 1960's, ranging from
a“monopoly‘cdntrolled.system (AT&T) , to a "pilot project,“ to
free énd open competition. The FCC and the Johnson Administration
tended to favor the pilot project aéproach, a gradual development
of satellite communicationé to gain insight and operational‘
experience in the commercial abplication of domestic satellites.
The new Nixon Administration in 1968, however, favored competi-

tion and lobbied‘vigorously-for-FCC adceptance of its "open—entry"”




93

recommended’ policy. Ultimately, in '1970, the FCC proposed to
consider policy in relation £o specific proposals for sateilite
systems,.and invited applications from interested parties. The
deliberations rélating to these«appliéations produced the FCC
Domsat DRecision in 1972, in which FCC policy was established.
Since the 1972 Decision, a number of satellite communi-
cations systems have been approved. and have bécomé operational

with others in the process of becoming operational. The FCC

‘has continued to adhere to the open-entry, flexible regulatory

policy as evidenced by the number of new entrants and the new

and varied services authorized, and aspedts of satellite bperations

liberalized., A very recent example of a new system and service
is the authorization of direct broadcast satellite systems.
Examples of liberalized operations is the permission by the FCC

to allow sale of transponders, the authorization for Comsat to

serve end-users, authorization to provide trans-border services,

and lifting restrictions in the international telecommunications
market permitting voice carriers into the data market.

' There are some indications, however, that despite the
FCC's commitﬁent to competition and the marketplace in satellite
communications, certain physical and technical limitationé
regarding the orbital spectrum have caused the FCC to engage
in "some tempering to our normal handssoff policj." With more.
and more satellite applications, the number of avallable slots
for satellites at 4° and 3° spacing is rapidly diminishing with
growing congestion in the orbital arc. The FCC has recently
shown increasing concern for efficient allocation and use of

the spectrum. It has begun to examine more closely the need
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for, and the features of} proposed new satellites, and
increased monitoring for existing satellites. Minimum capacity
requirements for satellites are being considered and 2° spacing
is being evaluated.

A number of influénces and considerations in £he develop~
ment of U;S.I%atellite communications pqlicy and FCC policy-

making can be identified. Some tend to be controversial and

- some more prevalent than others, but all have combined to

impact on policf. These ipfluences and considerations include:
the reliance of the FCC on the analysis. and information in
applicant proposals; the controversial influence of the White
House; the general pro—competition attitude gradually developing
inbthe FCC; the direct and indirect influence of.Congress and .
the Courts; technological change; and considerationS’of‘"the

public inte;est"'aS"interpreted by the FCC,



!

SECTION C

U.S. STATUTORY AND REGULATORY MEASURES

This sectioﬁ presents a review of the statutory and
regulatory -measures that have beeﬁ adopted in the~U.S. relating
to satellite communications., It includes provisidns of the-
Communications Act, the Satellite Communications Act, and a
summary of the~provisioﬁs-found in various FCC decisions. on
both international and domestic satellite‘communiqatioﬁs.
EmphasiSLis.pl;Eed on the more significant rules and fegulations

rather than developments and rationale leading to the decisions

as. the latter are covered primarily in Section B of this study.

l. Communications Act of 1934

With the exception of the Communication Satellite Act

which created Comsat and addressed international satellite

activity, Congress has not passed specific Iegisitationi:to

rggulate the new technology. Yet, because both domestic and
interhational satellites operate as common carriers and engage
in interstate-acfivity, they are subject to both Title II and
Title III of the Communications Act of 1934 and fall under the.
jurisdiction of the Federal Communications Commission.

The Act demands that the carrier set rates which are just

and reasonable. Those which do not meet the criterion are

95
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deélarea to be uni‘-anul.l Furthermore the carrier is barred
from unjustly discriminating‘among classes of customers or in
giving any undue preference to any person, class of persons or
locality. These prohibitions apply not only to rates but also
to the supplying of facilitieé énd services.z. Tariffs, which
designate rates and services, muét be filed with the FCC at least
90 days before the date on which the changes are scheduléd'to
go into effect-3 If the Commission, either as a result.of.a
complaint or by its own initiative, has reasoh tO'beliéve that .
the tariff does not_meetithe,requirements.of the Act, it may
suspend it for a periodvnot.longer ﬁhan five months,

| During'thét time, the FCC must conduct a hearing into
the. lawfulness of the tariff. If a final determination is not
made before the lapse of the five month period, the tariff
goes into effect and remains operatidnai until a decision is
reached.A'This procéss iﬁcludes not only an adjudication by the
FCC but also an appeal to both the Circuit Court ahd the U.S.
Supreme Court. Thus, a tariff which may eventually be declared
unlawful, may be offered by the carrier for an inordinate length

of time., For example, AT&T's TELPAK tariffs were offered for

18 years before they were prohibited. Once a tariff has been

declared unlawful, the Commission has the right to prescribe a

just and reasonable one.5

147 u.s.c. s 201.

247 U.S.C. s 202.

347 Uu.s.c. s 203.
;%47 u.s.c. s 204.

547 U.S.C. s 205,
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If a carrier wishes to engage in the construction of a new
service or extend an existing one, it must first obtain an
authorization from the FCC. The Commission reviews the-applica—
tion and has the power to impose upon it whatever terms and
conditions which are deemed necessary. The carrier can begin

to construct its new services only if it is pursuant to the

dictates of the Commission.k

Besides approving tariffs and authorizing construction, the
Fcé can also oversee any transactions in which the carrier
engages for the purchaée:of equipment, supplies, research,
services, credit, étc..2 In addition,-the Commission has the riéht_.
to review the accdunting procedufes used by the carrier and
prescribe the form that its record-keeping takes.3

Under Title III of the "Act, the Commission is given the
authority to license the use of the electro—magnetic spedtrﬁmV‘
and to assign frequencies to users.4 In addition, it has the
right to maké rules and regulations and prescribe conditions
and restrictions which are pursuant to U.S. law,; treaties and
conventions.5 Finally the Commission can allocate frequencies
only after it has given public notice of the application and has
made a determination that the public interest would be served

by the granting of the application.6

47 U.S.C. s 214,
47 U.S.C. s 215.

47 U.S.C. s 220.

> W N

47 U.S.C. s 303,

547 u.s.c. s 303 (x)

647 U.S.C. s 309.
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2. Domestic Satellite Policy

a) Domsat Decision I

In 1970, the -FCC began to arﬁiculate policy regarding
the authorization of domestic satellite facilities.l The partieé
who took part in the pfoceedings differed on the type of system
which should be approved and the pﬁrposés for which it should
be uséd. The commbn carriers expressed a preferénce-for a
multipurpose common carrier opeﬁation while other interests,
including the television networks, "urgéd‘that épecialized
systems should be authorized or at least not foreclosed."2

After determining that domestic satellite-communications
warraﬁted the assignment of frequencies and the use of orbital
parking positions, the Commission addressed the gquestion of
the type of'systemé.which should be authorized.. While-é.variety»
of applications: had been filed with thé FCC which favoured eithex
a multipurpose system, a specialized'one, or a combination of
the two, the Commission found the information submitted too
inconclusive to be the basis of any policy. Instead it called
for "concrete systems.proéosalS“ which might contain any of the
followings: i) "the~renditioﬁ of services directly to the public
bn a common carrier basis," 2) "the leasing of facilities to
other common carriers," 3) a combination of providing direct
service to the public and functioning as a carrier's carrier,
4) "the shared use of sgme facilities by different systems"

and 5) "a division in the ownership of various system components."

1yo Foc 24 86 (1970). \

2155dy, p.. 87.
352 FCc 2d 93-94 (1970).

3




_99

In this way the FCC decided to formqlate policy within the
context of specific proposals. A

Thistdecision,also iﬁcludéd a Notice of Proposed Rule-
making to Qeterminé.general policy ‘in the following aréas:
1) "procedures in the event of technical or économic conflicts
between apﬁlications,'Z)‘the appropriate initial réle-of AT&T
in thé'domeétic commuﬁications éatellite field and 3) access
to earth stations."t |

The major fear which the Commission had'regarding.AT&T
was the fact that its dominant position as é carrier couid
result in its foreclosing éompetition in the new domestic
sateilite area. Therefore_theACommission was interested in
comments addressing the degree to which AT&T should be
permitted into>thié'industry. | |

One particular area was'identified by the Comﬁission
which warranted a departure from\intérnatiénal satellite policy;
Because the new satellite carriers would be permitted to
deal directly with cﬁstomers for their services, their role
Qould not be restricted to that of a carrierfs carrier.2 The
Commission ahticipated that the customer could provide for
access to the carrier'é earth station either by leasing
connection facilities from‘an existing carrier or by construc-
ting his own connecting,channels,' In-addition; the new carriers
themselveé could choose to lease or purchase facilities'frdm

an existing carrier.

122 Fec 24 96 (1970).

21bid., p. 96.
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b) Domsat Decision II

The policy which was articulated by the Commission was
guided by five objectives as outlined earliér in Section B.
In order to achieve its goal, the FCC decided on a policy of
multiple entry rather than attempting to select oxr prescribe.

one system or to chose one or more systems through comparative

‘hearings,l“ Applicants would be required to establish their

\

.technical and economic qualifications as well as show a

potentiai public benefit which would justify the assignment of

orbital locations and frequencies. The FCC, in granting the

application would have to make the requisite finding that the.
proposal served the public interest, convenience and necessity.,
Furthermore, any, .gommon carrier who was presently providing.
essential communicationlserviceé~would have to establish that
"revenue requirementé~related‘to>theAproposed domestic
satellite venture would not be a burden or detriment. to

2

customers for such essential serxrvices."”

Because of the dominant positibné,of Comsat and AT&T,

~ the FCC severely restricted their entry into the domestic

satellite market. AT&T's use of domestic satellites would be

‘limited to the provision of MTT, WATS, AUTOVAN, emergency

restoration in_the event of terrestrial outage,tand services
found necessary by the FCC to Alaska, HaWaii, and Puerto Rico-
Virgin Islands. An application for additional services within
the contiguous United States would be entertaineéd by the

Commission once either of the following had occurred: " (a)

135 pcc 24 850 (1972)

21bid., p. 851.
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domestic.satellite licensees authorized to offer specialized
common carrier services have achieved substantial utilization
of their satellite capacity or (b) three years after the
commencement of domestic satellite operations by AT&T."l

AT&T could either obtain authority to own or operate its
' own satellite facilities or lease from Comsat or any other
_carrier which choéeﬁto operate as a carrier's carrier. The
" Commission stipulated the kind of contractual arrangement which
could-ekist between Comsat and AT&T. Comsat would be required
"(l) to operate solely as a carrier's carrier; (2) to lease
transponders‘to AT&T under the same tariff terms applicable to
other carriers which Qere~leasing transponders; (3) to permit-
. AT&T and other carriers to have access to Comsat'suleased trans-—.
ponders through the carriers' own earﬁh st_ations,..where ‘this
- was desired and authorized by the Commission; and (4) to comply
with a formula to be prescribed by further order of the
Commission, concerning the maximum percentage of system‘capacity
that.can be leased to any one.garrier."z

Furthermore,AComsat would be required to make the
-following election if it wished FCC approval of its multi-
purpose application (retaillénd wholesale provider) so that it
could serve AT&T. Should Comsat choose to proceed as something
other than a carrier's carrier, "it would be prohibiﬁed from owning
or operating domestic satellite facilities at any overseas point

served by INTELSAT facilities."3 Furthermore, Comsat would be

135 wce 24 853 (1972)

Ibid., p. 852,

335 pec 2d 851 (1972).
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requirea to form a separate corporate subsidiary to handle
such domestic satellite activities as providing a multi-
purpose system which would deal directly with the public or
wholesaling satellite facilities to AT&T and other carriers.l

Any authorized domestic satellite would be required to file
tariffs with the Commission pursuant to Section 203 of the
Communications Act., If the carrier intended to provide both-
wholesale and fetail end-to-end ser&ices, the accounting
procedure utilized would have to identify clearly the cost and
revenues related to each.2 Furthermore; if any satellite
‘equipment supplier wished to provide satellite communications
services, it would have to do so by means. of a separate corporate
entity.

The Cqmmission also approved a flexible_policy for earth
station ownership, acéess to space segments, and interconnection.
Special purpose users f{such as commercial and non-commercial
local broadcasters, other educational users[ cable systems and
localfcarriérs) would be permitted to own receive-only earth
stations. The Commission also anticipated circumstances, which
were not articulated at this time, in which transmit-receive
earth stations could be owned by users ox independent-carriers,

In order to encourage flexibiiity for access to earth
stations and interconnection, the Commission approved less
stringént.application requirements.v While terrestrial carriers

seeking domestic satellite. authorizations would be required to

135 pcc 24 851 (1972).

21pid., p. 855.
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\
describe the kinds of "interconnection arrangement they [would]
make available to other satellite systems and/or earth station
licencees," the descriptions would not have to anticipate all

conceivable situations.l

¢) Domsat Décision IIXT

A number of parties petitioned the FCC to reconsider its
Domsat II decision in oxder to alter or clafify particular
aspects of the ruling. The first issue addressed was the

condition in the Second Report limiting AT&T's use of domestic

satelliﬁes to those services spécified_by the FCC. The
Commission agreed to modify the conditions to permit AT&T "to
uée any domestic.éatellite facilities:authorized for its use

to provide all United‘StatesvGovernmént‘private line sérvices.2
Furthermore, the °Commission clarified how the~queétion-of the
removal of the limitation on ATT's participation &n the
satellite industry would be determined. The other carriers would
ﬁave the burden of proving that the restrictions should be |
continued in order to avoid any adverse impact on the public
interest. To demand otherwise would be inapp:opriate‘because
AT&T would have to establish.a negative -- that unconditional
use ofvsatellite facilities would not adversely affect competi- -
tion‘and be contrary to the public in;erest, The FCC then-
stipulated that the lifting of the limitation would depend dpon
Whether AT&T had divested itself of its interest in Comsat. The

interlocking arrangement between the two companies would not

135 pec 24, p. 857.

238 FCC 2d 676 (1972).
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be compatible with the type of competition-in domestic satellite
communications which the FCC wished i;opromote.l
At the time of the Second Report AT&T and Comsat had
arfived at a lease agreement which the Commission had disallowed .
fdr the following reasons: "(l) concern that Comsat would be

unlikely to compete vigorously with AT&T in the provision of

.specialized domestic services because AT&T would be the principal

source of the domestic revenues Comsat would seek to obtain;

(2) concern. that the-revenues from its contractual arrangement

-with AT&T would give Comsat an extraordinary advantagé and head

staft ovef'domgstic satellite entrants seeking to compete with
Comsat and with AT&T's terrestrial services; and (3) concern
that Comsat's expertise and facilities would not be available
to the public and carriers other than AT&T if Comsat elected
to serve AT&T.". A reexamination of‘the‘satellite industry
prompted thé Commission to conclude.that "the public interest
does not require that other carriers have access to the system
used by AT&T under a tariff offeriﬁg by Comsat."?

The lease égreement between Cbmsat and AT&T had called for
the former td provide space segment capacity to the latter on
a non-tariff basis. The Second Report established the general
requirement that satellite carriers make their service offerings
pursuant to tariff schedules setting forth all terms and
conditions relating ﬁo each class of offering. ' This was considered
particularly essential in'the case of a satellite carrier

offering both wholesale and retail services. The Commission,

138 pec 24 676 (1972).

21bid., p. 687.
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.however, cdncluded_that, because Comsat soughtwto lease the
entire capacity of its proposed space segment, a different.
situation resulted. In this instance, "Comsat's provision of
facilitiés and services to AT&T ., . . would be treated as a

non-common carrier activity not reqﬁiring tariff fili—ng."l

d) Satellite Processing Order

By 1980, the FCC had authorized a Variéty of domestic
satellites and had pending seven applications for either
replacement satellites or satellites offering new service.2
The pending éatellite.applidationS‘were filed by Hughes Communi-
cations Inc., RCA American Communications Inc., Satellite

Business Systems, Western Union Space Communications Inc.,

Western Union Telegraph Company, Southern Pacific Communications

Company, and GTE Satellite Corporation. All had been submitted

in accordance with the open entry policy Which was articulated
in the earlier Domsat I decision.. |

The Commission recognized that the coﬁmunication needs of
the subsequent 2—5 years necessitated an efficient processing
of these appiications. Yet because the éatellite~industry had
developed so rapidly, the Commission was in a position where
itﬂwas necessary to review its policies so that it could ensure
the most ?effiéient use of the geostationary orbit. It
appeared that the demand for satellite communications had
developed to the point at which in-orbit capacity had almost

been reached, Sufficient orbital locations, however, were still

1138 Foc 28 676 (1972).

277 FCC 2d 956, 961 (1980).
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éVailable to accommodate the applicatioﬁs then before the
Commission.l

Thus the Commission decided to considef the pending
applications as a group. After they were processed, the FCC
anticipated a new rulemaking proceeding which would address
"satellite technology;ffrequehcy use, orbital spacing, processiﬁg
procedu:es and other factors which wbuld improve the use of
the spectrum aﬁd ensure the continued growth of a wide variety
of satellite services-.n2 Subsequent'applications would have to.
meet the rgquirements of'the.new'rules. The Commission.

believed. that it was not in the public interest to approve an

‘excessive development of the current generation satellites

since this would hamper the future development of the industry.
This rule, hoWever, was nﬁt to.be regarded as a freeze on the
filing of new satellite applidations, ‘They would be acceptéd
by the Commission, but their processing would be deferred until

new rules and policies had been enacted.

e) - Orxbital Deployment Plan

Pursuant to its processing order, the Commission authori-

zed the construction of 25 new domestic satellite and the

launch of 20 new previously constructed satellitesi3 These

would replace satellites already in orbit which were near the

" end of their operational lives, provide for facilities. for new

177 Fcc 24 956, 961 (1980)

2Ipid., p. 958.

384 FCC 24 584 (1981)
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entrants, and permit existing carriers to.eXpand their
facilities and meet their additional needs. in order to accom—
modate all these new satellites, the Commission articulated an
orbital deployment plan.

The existing satellites were using the 6/4 GHz and 14/12
GHz portion of the frequency band. The Commission had estab-

1

lished a policy of 4° orbital spacing at 6/4 GHz~ and 3°

2

-.orbital spacing at 14/12 GHz®. Although reduced orbital spacing

was‘technologicaily possible, the Commission chose not to
address that issue in this proceeding.
Two- orbital locations were allocated to each new entrant

who relied on speculative satellite traffica3

Additional space .
segments were allocéted oniy if the applicént could establish
that it was needed to satisfy-custbmer growth requirements.
The actual aésignment would be‘*made at the time ét which the
oﬁbital location was actualiy needed. Because of the increasing
congestion of the orbit at 6/4 GHz, the Commission decided that
a premature assignment'would be inefficient.

A téntative orbital deployment plan was outlined by the
Commission. ‘Applications were approved fof the 6/4 GHz bands

which would allow for the replacement of satellites now in orbit

and the launch of new satell.iﬁes.4 Two of the satellite carriers,

l47.7cc 2a 274 (1974).

262 FCC 2d 997 (1977).

384 Fcc 24 603 (1981).

41bid., p. 613. o
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Hughes and Southern Pacific, were new‘entrants aﬁd were allocated
two locations each. The remainder, Western Union; RCA Americom?
and Comsat, all of which soughtvﬁo ex?and their services, were
allocated 1l orbital locations. A 4° orbital spacing criterion
was maintained pending ﬁew rulemaking. All of the applicants
proposed satellités capable of sérving the 50 states, One
orbital location in the orbital arc between 119°W and 135°W

was assigned to each system. This was pursuant to the FCC policy
of encouraging "competitive sources Qf supply of services to
»cusﬁomers desiring services to points in all 50 states from

the sam.e_sétellite."l

Orbital locations outéide the 119°-135° orbital arc were
assigned to satisfy the traffic, operaﬁional} and scheduling
requirements of.thecarriers.-2 The FCC retained the right to
change its orbital location assignment so that it could adapt
“to changing requirements, Thié~Was especially important in
light of prospective changes which might be made in orbital
spacing requifements.

The Commission aléo apbroved two systems which would
operate only in the 14/12 GHz bands and two hybrid systems
which.would‘operate in both the 14/12 GHz and 6/4 GHz bands.
("The term hybrid has géneraliy been used to refer to those
satellites which incorporate operations. in two pairs of
frequency bands?B), AThose operating on the 14/12 GHz frequency

band would require only a 3° spacing so that more orbital

184 rec 24 603 (1981), p. 614.
21pid., p. 605.

3Ipid., p. 606.
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locations would be available in this band. Because the hybrids
operated in two pairs of frequency bands, the 6/4 GHz baﬁd'which
required a- 4° spacing and the 14/12 GHz band which required a
3° spacing, problems arose regarding 6rbital location,

Because hybrids had not yét been utilized, the Commission
opted for an interim solution to the. spacing problem "so that
ﬁhe potential benefits of hybrids could be demonstrated in

1 A 120

actual operation at the earliest practical date."
spacihg interval between the hybrids was adopted. The Commission
Stated that "although this criterion might reduce ofbital
flexibility ,.. . the potential benefits to be derived from.the.
presently proéosed hybrid operations justified the result.“2
Thus 119°W, 51w, 79°W, and 70°W were designed‘at hybrid

locations.

The Commission also streamlined its’ authorization process.

- Previously three distinct phases existed in the procedure:

"(1) the issuance of a construction permit; (2) grant of launch
authority and tentative orbital assignment; and (3) grant of
operating authority under both Title II and Title III of the 1934
Communications Act.“3 The Commission believed that the growth
éf the industry couéled with the increasingly mére sophisticated
information available to the applicants at the time of constru-
ction made it possible to settle launch and orbital assignment

issues concurrently with construction authorizations.

lgs Fcc 24 603 (1981), p. 607. | |
2Ipid., p. 607. | ”

3Ibid., p. 609.
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'f) Reduced Orbital Spacing

As the Commission suggested in its Orbital Deployment

Plan decision, it wished to consider whether reduced orbital
1 .

spacing was feasible. On November 18, 1981, the Commission
released a Notice of Inquiry and Proposed Rulemaking in which it
proposed to reduce orbital spacing to 2° in the 6/4 GHz band and
to 2° in the 14/12 GHZ‘bands;. In addition the Commission
initiated an inquiry to "identify the technical ana ﬁegulatory
issues that might be raised by the third generation of domestic
satellites.“2

When the Commission reviewed its present orbital assign=-

ment,. it found that on the 6/4 GHz bands the demand was qﬁickly

.exceeding the supply. Rather than requiring more stringent

regulation, the FCC wished to take advantage of thé advances in

technology to make available more orbital locations by reducing
the present spacing requirements between satellites, Recogni-
zing that reduced spacing might give rise to some difficulties,
the Commission asked those who wished to submit comments to
address the following: "(1).revieﬁ their existing.opefations with
a-view,towardS'fiﬁding'ways of achieving the propoéed 2° orbital
separations in both the 6/4 and 14/12 GHz bands; (2). propose
whatever minimum standards they believe are necessary tofassure
reésonable performance at small satellite separations; (3)
comment on the need for any frequency co-ordinate requirements
or changes to the small antenna authorization and (4) submit

supporting analysis and documentation to support the position

1gg rFec 24 318 (1981)

2Ipid., p. 319,
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- that the cost of achieving a 2° spacing outweighs the increase

in potential in-orbit capacity."lA

The Commission also proposed to retain the policies set

forth in Domsat I, the Satellite Processing Order, and the Orbit

Deployment Plan decisions if the 2° orbital spacihg proéosals were

adopted. A flexible open entry approach could be maintained for
as long as the number of available_locations exceeded the
numbexr requested;?

.~ An inquiry was also proposed ﬁo study "additional tech=-
nological approaches that might‘further increase ﬁhe amount of
domestic satellite capacity available in the futuré. These
included: (a) use of higher frequency bands (20/18 GHz bands);
(b) higher capacity satellite designs; and (c) more spectrum
efficient..transmission‘techniques’."3 Fﬁrthermore, the:Comﬁission
also wished to examine the impact that ;educed_orbital spacing
would have on the feasibility of implementing'these technological

advances.

g) Processing of Pending Satellite Applications

Since the FCC opened its docket to examine the question
of reduced orbital spacing, it had received a number of new
domestic satellite proposals.4 The Commission decided that they
would. be processed as a dgroup because two Or more applicants had

made conflicting requests for the same orbital position and the

lgs rcc 24 318 (1981), p. 327.

21pid., p. 331.

3Ibid., p. 333.

T

490 Fcc 24 1 (1982).
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applications had proposed a wide array of services and teqhnical 

designs. They would have to be considered together so that |
the Commission could assign orbital locations to 'best serve the
public interest.l As a result of this, an applicant might not

be assigned the orbital location which he requested.

s

The Commissiqn stated that this approach of group processing
for pending applications.was not meant to preclude the filing of
new applications. While it might be difficult to authorize many
more satellites wishing to‘operate in- the 6/4 GHz and 14/12 GHz
bands, the currently unused 30/18 GHz. offered an alternative to

new domestic satellite systems..

h) Domestic Fixed Satellite Transponder Sales

On August 17, 1982, the Commission issued an order
authdrizin§~domestic-satellite.iicensees to engagé‘in the sale
of discrete-transpo_hders.2 RCA Americom, Western Union, Hughes
Communications, and:Southern Pacific Communications had all
received requests from customers who wished to obtain satellite
communications pursuant to non-common carrier arrangements;. Tﬁe
Commission believed that the approval of the satellite applications
in its Orbit Depléyment Plan decision, coupled with its present

rulemmaking‘précedure to reduce orbital spacings, would meet the

‘demand for transponders. Thus the sale of transponders would

not reduce the available supply to the public detriment..
Although the buyer did not purchase a transponder pursuant

to common carrier regulation, the satellite owner would still

l90 Fec 24 3 (1982).

2Dom_e_stic_Fixed Satellite Transponder Séle'FCC 82—3511




113
have to be licensed by the FCC. Even after the sale he would
"continue operating the telemetry, tracking and control stations
and would retain full authority to comply with all Commiésion
requirements regarding opefation of the satellite in orbit.."l

The purchasers wquldrbeﬂthe recipient of limited ownership rights

+to the transponder equipment. Although he would have to assume

the risk of loss if the satellite were to malfunction, he would
hold a limited performance warranty from the seller. 1In
addition he could enjoy the tax consequences of ownership and
would have:. the authority to convef, lease, assign or encumber
his ownership interest.

The Commission concluded that because the satellite owner
would remain withih itsvjurisdiction, it would not be necessary
for the owner of the transponder to obtain a licence. The
Commission held that these sales; because the ownership rights
were so limited, did not involve the transfer of control of a
Title III licence. The buyer's relationship to the satellite

owner remained comparable to that of a lessee under a tariff.,

i) Deregulation of Receive-Only Earth Stations

In 1979, the Commission repealed the rule which made the
licencing of receive-only earth stations of domestic satellite
tra_nsmissionsmandatory.2 In its ?lace, the FCC instituted a
system of voluntary licensing. Those who wished to obtain a.

license  and receive protection from possible interference:

lDomestiC'Fixed Satéllite"Transponder Sale, p. 23.

294 Foc 2d 205 (1979).
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would file an ébplication puréuant td-the réquirements of the
Communications Act of 1934,

The Commission, however, decided that the prospective
licensee would not have,to supply them with information related
to his financial and legal qualification. By reducing the amount
of information requested} the adminisfraﬁive burden placed upon
thelagency would be reduced and theiapélications could be
processed more quickly. Iﬁ addition, the Commission decided
that receive-only earth stations licenses would be issued for a
term of 5 rather‘than 3 years. Mbdifications of licenses for
shared use would no longer be required so long as the sharing
was done on a non-profit basis..:L

The optional licenging policy would not‘ihsulate the owners'
of earth stations from statutory proscriptions dealing with the
unlawful use of signals. They.would still be subject to Section
605 of the Communications Act which prohibited the unauthorized
interception and disclosure of non-broadcast siénals. In
additioh, criminal sections contained in the 1968 Omnibus Crime
Control-Actz‘would be applicable. Enforcement of Section 605
would be«lefthto private litigation, howeVer, because the

Commission believed that such mechanisms as revocation proceedings

in cases where a license had been issued would not be an

effective means of enforcing the statute.

Y74 mec 2a 205 (1979). : ;

/
218 U.S.C. 2511 et seq. (1976).
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j) Direct Broadcast  Satellite Policy

In the spring of 1983, the Regional Administrative Radio
Conference (RARC-83) will meet in order to allocate frequencies'
for direct broadcast satellites. In anticipation of the meeting,

the FCC isswed a Notice of Proposed Policy Statement and

Rulemaking to determine policy to govern the authorization of
direct broadcast satellites.l Prior to.this, the Commission

had received applications from the following parties:_ Sétellite
Television Corporation (a subsidiary of Comsat), CBS, Inc.,
Direct Broadcast Satellite Corpbraﬁion, Focus Broadcast Satellite
Company, Graphic Scanning Corporatiqn; RCA American Communi-

cations, Inc., United States Satellite Broadcasting Company,

Video Satellite Systems, and Western Union Telegraph Company.

Thirteenimore,applications were. filed following the adoption of
the Notice.2 In response the Commission decided that it would
artigulate policy'and issue interim licenses which would be
contingent on the determinations made at RARC—83.3

Because‘of the fact that~present policy might be subject
to revision after the Conference, the CommlSSLOn decided to enact
as few rules as possible so that it would have sufficient.
flexibility "to permit almost any permanent regulatory policy to

be imposed at a later déte."4

lg6 Foc 24 719 (1981).

2Inquiry into the Development of Regulatory Policy in

Regard to Direct Broadcast Satellites, Report and Order,
General Docket No,., 80~603 (July 14, 1982). '

3

Ibid., p. 3.

41pid., p. 8.
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The Commission first addresséd the issue of frequency
assignment. The channel requirement for DBS services in the

United_States was estimated to be 65 to 207 channels by the year

2000.1 A spectrum allocation of 500 MHz for both the downlinks

and uplinks would be necéssary. Because the 12 GHz band had been

allocated internationélly for DBS, it would be necessary to use
that portion of the band. Therefore the CommiséiOn would event-
ually_assign the 12.2-12.7 GHz band for downlink operations ahd
the 17.3-17.8 GHz band for uplink-operations.2 This allocation
meant that existing users of the 12 GHz band would have to be
reallocated to the 12.7-13.25 GHz band.>
The Commission decided that applicants would ﬁot have to
structure their proposals to meet the requirements of‘any
partic&;ar.regulatory model. They were encouraged to expériment
both with service offérings and'methods of financing. Because
DBS appeared to constitute a very competitive market, diversity

of consumer choice would be achieved without undue intervention

on the part of the-Commission.4' The FCC also decided that it was

not. necessary to "require DBS systems to operate under a particular

service classification [e.g. broadcasting or common.carrier]

before the developmental and experimental period had had a chance °

to run its courée.ﬁ‘5 Certain principles were articulated,

lInquiry into the Development of Regulatory Policy in _
Regard to Direct Broadcast Satellites, Report and Order, p. 22.
2

Tbid., p. 23.

3Ibid., p. 25.

41pid., p. 31.

SIbid., p. 32.
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however, which would guide the Commission in decidinngn
classifications., If an applicant were to propose direct-to-
home services and retain control over content, he would be

classified as a broadcaster and would be subject to Title III of

the Communications Act of 1934, 1If, on the other hand, the

applicant proposed to operate as a common carrier, he would have
to offer "his satellite transmission services pursﬁént to

tariff which met the requireménts of Title II of the Act.
Furthermore a DBS operator could operate as a broadcaster with
Iréspect to some channels and as a common carrier with respect
to»others.l Programmers who were customers of a common carrier-
type. direct  broadcast satellite would not be classified as broad-
casters and thus would not be regulated ﬁnder Title III of the
Act.. .Finally, the Commission refused to place restrictions on the
ownership of the DBS systém. Néither multiple ownership noxr

~

cross ownership of DBS,systems by other media interests would be

prohibited., ~ The Commission believed that "ownership restrictions

might discourage potential applicants and financial supportersa"2

k) Programming Policy for Pay Cable -

Iﬁ 1975, the FCC promulgated rules to impose programming
restrictions on pay cable and subscription television services
(STV).Known~as the anti-siphoning rules, they’were meant to
prevent the programming now available on free television to be

purchased by pay television providers.3 Restrictions were

lInquiry into the Development of Regulatory Policy in

" Regard to Direct Broadcast Satellites, Report and Oxder, pp. 33-34.

2Ibid., p. 37.

352 Fec 2d 1 (1975).
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placed on the md%ies, sporting events available to pay serxrvices
and a quota of 90 per cent movies and sports was imposéd.

Fifteen appeals of the rules were filed in the District of Columbia

" Court of Appeals. The~cases.were then consolidated. The court

upheld the rules as they applied to subscriptibn_televisioﬁ and
found them unlawful as they applied to cablecasts.l
| First the Court questioned whether the Coﬁmunications Act
of 1934 gave the FCC power to determine particular entertain-
ment formats. Attention was called to the FCC's decisions
regarding format changes in radié-fn which the regulatory body
profeséed an inability to regulate entertainment programming.
Since .the FCC's. jurisdiction over cable-was\ancilléry to its
jurisdiction/over broadéasting, "the Cbmmunications:Act.could
[not] be construed to give~the~cbmmission 'regulatory tools'
over cablecasting that it did ﬁot have. over broadcasting."2
The Court also found the evidence of the FCC inconclusive. The
Commission had not established that "siphoning" would
occur, or.if it did, that it "would lead to a loss of film and
sports programming for audiences not-served»by cable systems or
too.poor to éubscribe té pay cable.'i'3

The most pefsuasive argument of the Court for making t@e
anti=-siphoning rules Qinapplicablé to pay cable~was»the fact
that. they were inconsistent with the First Amendment guarantee

of freedom of speech, Broadcaéting could be constitutionally

‘Home Box Office v FCC, 567 F. 2d 9 (D.C. Circuit, 1977)

cert, denied 434 U.S, 829 (1977).
2

Ibid. ’ p. 27.

31pid., p. 39.
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regulated because the airwaves, a scarce resource, was being used
and physical interference had to be prevented. Neither 6f these
preconditions existed in cable television.l

The U.S. Supreme Court had permitted expression to be cur-
tailed by regulations only if théy.“furthered an impoftant or
substantial government interest . . . and if the incidental,
restriction on alleged First Amendment freedoms'was no greater

than was essential to the furtherance of that interest.“z

The
Court found that these rules did not serve any “important oxr
substantial interest.," 'Furthermore, the rules were greater than
what was necessarj to promote the Commiésion's interest in |
preserving the existing quality and quantity of programming on
free television, Thus, because the rules did not meet the‘

stringent test required by the First Amendment, they were

declared unconstitutional.

1) Attempts at Legislative Reform

With the exception of the Communications ' Satellite Act and

the International Maritime Satellite Telecommunications Act,

which deal with international and maritime communications, Congress

has not passed legislation dealing specifically with satellites.
There have been, however, numerous attempts to rewrite the 1934

Communications Act and espécially«those sections of the statute

'dealing with common carrier regulation., In the mid-1960's the

FCC began to permit competition in the market for specialized

lHome Box Office v FCC, p. 45,

2United States v O0'Brien, 391 U.S. at 377.
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carriers and terminal attachments. More reéently, such-
traditional monopoly services as MTS were open to competiﬁion.
This trend has been reflected in the bills which have been
introduced in Congress. Becéuse-satellite communiéations are

regulated under Title II of the Communications Act, any legislative

reform in this area is important.

. In 1976, the telephone industry sponsored the Communications
ﬁeform Bill or the Bell Bill in Congress. It was meant to reverse
thé.tfend,towards competition which had developed at the FCC by
attempting to restore the monopoly status of the traditional common
carriers.lv Barriers would be implemented to reduce or elimihate
competition in the f"specialized\carrief'and terminal attachment
markety; the monopoly carriers would be permitted to use incre-
mental cost pricing which would allow AT&T to cross subsidize its
competitive services with the fevénues.from.its monopoly ones,
énd the established common carxriers would be exemptéd from the
anti-trust laws.2

The Bell Bill met with heavy dpposition and was eventually..
superceded by the Communications Bill of 1978 Whigh favored
competition;. This attempt at legislation would have replaced
the FCC with an agency, the Communications Regulatory Commission,
thch‘would'have more limited powers. Secondly, a plan of dives-
tituﬁe would prohibit telephone companies which offered monopoly

services from owning an equipment manufacturing subsidiary.

Overall the Bill reinforced the deregulatory measures which had

lg.R. 12323.

21bid.
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been implemented by the Commission.t

When this Bill met with failure, subsequent attempts at

~legislative reform were made. Two bills were introduced in the

House of Representatives which attempted to rewrite the 1934
Communications Act and which favored competition but neither was
successful. The Senate, in turn, was attempting to revise the - -
Act. Hearings were held on two bills in 1979.% When nelither
met with success a compromise bill which was composéd of sections.
of S. 611 and s,622 was introduced;3 This Bill directed the FCC
to reduce or eliminate regulation as competition developed;
ordered the deregulation of the marketing and provision‘of tele~
communications equlpment- and permltted a domlnant redgulated
carrier to operate on deregulated markets under a separate
subsidiary;and ordered the~regulated carriers to allocate costs
and revenues.between monopoly and cempetitive services. The
Bill, however, was not implemented.

During the early part of the 1981 term, a new bill was
introduced in the Senate which resembled S.2827.4 It, as well;
favoured deregulation and thé operation of marketplace forces to
determine serﬁiCes and prices., Like its predecessor bills, this
one also met with failure. Finally, in 1981, an amendment to
Section 605 of the Communications Act which would establish civil

and criminal penalties for the unauthorized reception of sub-

scription and satellite television signals was introduced in the

lg.R. 13015

23, 611, S. 622

35, 2827

45, 893
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House, Aithough hearings were conducted on it, it failed to
get out of Comm:i.ttee.:L
Although it does_not appear thét.legislative reform is
forthcoﬁing, the tenor of the bills which have been introduced
in Congress is important.‘ Most have reinforced the polibies of
the FCC and have-favqured-indpeased competition iﬂ the common

carrier industry. Should a new statute be enacted, it promises

to continue the trend begun by the Commission.

a.r, 4727,
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3. International Satellite Policy

a)  Communication Satellite Act, 1962; Creation of Comsat

In 1962, Congress passed the Communicatibns Satellite'Act_
which contained American international communicatidns satellite
policy. The goal of the statute waS to implement a giobal commun-
ications network which would be committed to the "efficient
and economical use of the eléctromagnetic ﬁrequency spectrum,"
and would reflect, in terms of both the quality and costs of the
sérvice, benefits of the new teghnology.l In addition, the new
systém was identified as one which would not only serve the needs
of the United States but also wQuld.contribﬁte to world peace
and understandinq..2 A world system.was envisioned which would
require that efficient sérvice‘be extended to both the economically
advantaged and disadvantaged céunﬁries in the world.

‘In order to implément thé statutoxry goal, the Act created a
private corporatién, the Communication Satellite Corporation
(Comsat) which would be subject to government regulation.3 The
corporatdon was to be headed by a board of directo:s, the member-
ship of which included,three'appointees of the President subject |
to Congressioﬁal approval, six members who were to be elected by
the stockholders of the communications common carriers, and six
directors were to be elected.by the remaining stockholders of
the corporation.4 The authorized communication carriers and

the public each owned a one-half interest in the corporation.

147 u.s.c. s 701¢a) (b)

247 U.s.C. s 701(a)

347 u.s.c. s 702(c), s 731 .

447 u.s.c. s 733.
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The ownership of stock bf the Common Carriers was subject to a
finding by the Federal Communications Commission that its’
owne;ship would be consistent with the public interest, cdnven~
ience and riecessity.l Comsat was’giveﬁ'the right to own and
operate both the space énd earth stations which comprised the
sYstem-.2

Because the Act envisioned Comsat as a monopoly satellite
service which would operate almost exclusively as a carrier's
cérrier, it recognized the need for governmental i:egulation..3
The corporation fell within the jurisdiction of the Federal
Communications Commission which would ensure.non—disériminatory 

use and access to the system at just and reasonable rates.4,

‘The. Act further stipulated that any economies which resulted

from the utilization of the satellite system héd to be reflected

in the "rate for public communication serVices."S'

Finally the
corporation was identified as a common carrier as defined in
section 153(b) of the Communications Act of 1934. As such,
Comsat was'subject to both Title II and Title III of the
Communications Act. This meant that the Cérporation would be.
subject to the same licensing procedures and rate regulation as

. : . 6
the terrestrial common carriers.

Comsat's role in international satellite telecommunications

147 u.s.c. s 734(b)
247 u.s.c. s 735(a) (3)

347 U.S.C. s 735(a) (e)

447 u.s.c. s 721(c) (2)

547 U.s.C. s 721(c) (4) | !

647 u.s.Cc. s 741.
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was achieved through the creation of the International Tele-
communications Satellite«Organiéation (INTELSAT), Interim
arrangemenfs were initially signgd by 14 nations in 1964. They
defined Intelsat's purpose as the "design, development,
construction, establishment, ﬁaintenance»and operationlof the
space.segment'of‘a-global commercial communications satellite
system.:} The definitive Intelsat Agreement which was enacted
in 1973, différed greatly from its predecessor and provided the

framework for a global satellite system, The purpose of the

agreement was to provide on a commercial basis, the "space

segment required for international public telecommunications
services of high quality and reliability to be available on a
non-discriminatory basis to all areas of the world."2

Intelsat was also authorized to.provide dbmestic public-
telecommunications services.on‘a non—discriminatoryAbasis, as
long as the international service was not jeopardized. Fgrther—
more, international and national specialized services could be
provided as long as the public service was adequately main-
tained and the provision of these additional services was economi-
cally and teéhnically-feasible.3

Comsat was given a special role in the Agreement, Article
XII(e) identified the Corporation as the "management sexvices

contractor" responsible for the performance of "technical and

LRichard R. Caleno, The INTELSAT Definitive Arrangements:
Ushering in a New Era in Satellite Telecommunicatlons (Geneva,
1973), p. 25. '

2Intelsat Agréemehts, Article III(a).

3'Intelsat-Agreements, Article III(C), (d).
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operational management services for Intelsat." The contractual
agreement between Comsat and Intelsat was limited to a six year
term and had to include provisions which méde Comsat directly
responsible to the Intelsat Board of Governors.l

Although Comsat's manégement function was terminated in
1978, it still provides résearch, development,: technical,

" and support services on a contract basis.2 In addition, the
Corporation retains the largest ownership interest in the
international system,

Because of the rapid development~of satellite communications:
technology since 1962, Comsat has sought to exploit commercially
the technology and expertise which it developed as a ﬁember of
Intelsat. Business opportunities now exist both in the
spedialized domestic and international spheres. As_é result,
Comsat has begun to diversify into a variety of.non—Intelsat/
Inmarsat activities., As a conéequence, the Federal Communications
Commission has sought to impose a neﬁ corporate structure upon .
Comsat which would place its monopoly and competitive activities

in. separate subsidiaries.

b) Restructure of Comsat

i) Comsat Study

When the International Maritime Satellite Telecommunications

Act was passed in 1979, the legislation directed the FCC to conduct.

lAnnex B of the Agreements lists in detail the functions
Comsat was to perform under the contract.

2For details of current Comsat contracts with Intelsat, v
see 77 FCC 3d 592-93 (1980). :

1
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an inquiry into Comsat activities in order to détermine whether
ahy changes in the structure or operation of ‘its company should
be required sé that it could effectively fulfill its obligations
under the Communications Act and Satellite Act'.l Since its
incorporation in 1962,'Comsat had become increasihgly more
involved in non-monopoly activities., The three following areas
we#e identified-as those in which .Comsat would seek to diversify:
"providing (1) specialiied user—oriented satellite‘services, (2)
satellite system planning and consultation services, and (3)
high~technology equipment and components."2
Although the FCC did not cbject to such diversification, the.

Commission identified avnumber‘of problems which might result .
from Comsat's venture into competitive, non-Intelsat and Inmarsat
activities. The four areas of ;oncérn were: - - " (1) the scope of
Comsat's authority as it related to noﬁ—Intelsat/Ihmarsat lines of
bﬁsiness; (2) conflicﬁ of interest and other related problems
resulting from involvement in such activities; (2) competitive
advadtagesionvnon—Intelsat/Inmarsat markets, flowing-from Comsat's
unique status:as U.S. signatdry in Intelsat and Inmarsat; and (4)
crOSS*subsidization aﬁd related problems resulting from the
misallocation of common costs,"S

. A close examination of both the 1962 Comﬁunications
Satelliﬁe Act and Comsat's. Articles of incorporation revealed

to the FCC that Comsat had the statutory obligation to engage‘in

11n the Matter of Comsat Study, 77 FCC 2d 564 (1980).

2Ipid., p. 569.

31pid., p. 570.




128

those activities which would be necessary to establish a global

satellite service. Furthermore, Comsat was barred from those
activities that would be inconsistent with the ‘goals of the
legislation. Thus Comsat could engagefin activities on which

the Act and Articles of Incorporation were silent as long as:

" those activities did not interfere with the purposes and

objectives of the Act. The FCC forsaw further controversy in
this area and.recommended that the 1962 Sate;lite Act be émended
in order to define clearly those non-Intelsat/Inmarsat activities
in which Comsat might engage.

The conflict of interest problems which mightiarise when
Comsat diversified were then considered. As a membei of Intelsét,
Comsat might be involvéd'in deciding matters which could have a
financial impact'upon its non-Intelsét/Inmarsat'activities. As
the'U.S. representative, Comsat might adopt a.pQSition‘which would
favor the ovérall profitability "of the firm rather than one which
would be most advantageous to Intelsat. Because decisions of this’
kind might adversely affect the public interest, the FCC concluded
that it would have to impose upon Comsat such safeguards as
increased.governmenﬁ oversight, changes in the corporate structure
of the company, and more stringent accounting procedures,

In addition( because of its monopoiy position in Intelsat
and.Inmarsa£ activities, Comsat would have a competitive advanﬁage
in the new markets in which it wished to diversify, particularly
in supplying-direct satellite~to~userxr servicés and'specialized
communications equipment. The FCC. isolated the folibwing,two
practiceé~which would give Comsat the edge: "(i) intra-.

corporate transfer of Intelsat provided technology information
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to support.oﬁher lines of business; and (2) integfation of
Intelsat-Inmarsat systems planning and technology development
functions with other lines of business."l The information
generally would not be aveilable to Comsat's competitors and

consequently would place them at a distinct disadvantage. The

maintained in the provision of equipment and services utilized
by the systemf"2 Thus, Comsat's competitive edge might be
inconsistent with the objectives of .the statute.

As Comsat became more involved in competitive activities,

greater opportunities would exist to engage in cross-subsidization,

Effective evasion of rate regulation could be achieved by
shifting the common costs which would be incurred in the un-
regulated sector to the regulated sector. For exampke, Comsat's }
research and development progrems-wefe funded by rates subject ‘
to regulation, fet the program would provide the technologies for
many of the pfoposed competitive services; Consequently rate-
payere would bear a disproportionate burden of the cost of
research and development..3

Many oflthe problems:identified by the Commission could be
remedied by corporate structural changes and increased government
oversight of Comsat activities. The FCC recommended that Comsat
be divided into two corporate entities, Comsat Global and Comsat

National. The former would be limited to Intelsat/Inmarsat

1
p. 648,
2

In the Matter of Comsat Study,.77 FCC 2d 564 (L980),

1% U.S.C. s 701(c)

3comsat study, 77 FCC 2d 752 (1980)
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activities, while the latter would handie competitive services.
Although interlocking directorates-would.be permitted, separate
officers, facilities, advertising,Amarketing, records, and
books of accounts would be necessaty.l

| .The two companiés could.Share;high“technology facilities

and professional resources but precautions would have to be

‘taken to prevent'Comsat from cross-subsidizing its competitive

services and from using its position in Intelsat and Inmarsat

to éain exclusive access to information and téchhology which
would enhance its competitive position.

The FCC belieﬁed the competition WOuld'be-better served if
Comsat. labs became éart of Comsat National, Comsat Clobal, by
means of a competitive biddiﬁg.procedure, could use the revenues
from ratepayers to procure research and development from the
labss. They would retainiproprietary.rights to any: invéntions or
data generated by the research. If Comsat Global wished to
license any of its rights to Comsat National, the same licenses
would then have to be made available to all of Comsat National's
competitors.2

Those~abuses'not remedied by the structural changes in the
corporation would be monitored by means by increased government

oversight. The Commission recommended an amendment to the

1962 Satellite Act "to delineate the instructional authority

of the President and the status of government instructions

lComsat Study, p. 763.

21pid., p. 764.
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issued."l " Secondly the three.gbvernment agenéies (Departmént
of State, National Telecbmmunications Informatioﬁ Agency (NTIA)
and the FCC) , would be required to update inter-agency procedﬁres
by the instructional process. Finally the Commission would |
update itS'procedﬁres in order to "reflect increased procedural
time for public input into consideration of Comsat agplicationsA
regarding the facilities of Intelsat and“Inmarsatiz’

' The Commission maintained that the structural changes in

Comsat would‘"provide-a framework for achieving a more competi-
tive'environmént~in the retail market for international.communi-
cétiohs ser_vices."3

The restructuring of Comsat would pléce Comsat Global in’
a position where it would have to sell Inteisat halﬁ-circuitfy,
including both the.spéce and earth station services, to all compe-
titive retailers at fair and equal rates., Through its subsidiéry,
Comsat National, Cbmsat would then be free to enter the retail
competitive international market and provide services directly to -

end users rather than just to carriers, The corporation's major

competitors would consiét of the international carriers which

transmit via cable. Thus competition would be encouraged in the
international market.4
To further implement competition in the area of international

communications, the Commission issued a Notice of Proposed

lsenate Bill 2469 which dealt with international communi-
cations and which delineated some of the changes ordered by the
FCC was passed by the Senate Commerce Committee in September 1982.
It has not yet been passed by Congress. See Broadcasting (Oct. 11,
1982) , p. 34. _

2Comsat Study, p. 765.
3Ibid., p. 730.
4Ibid., p. 750,
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National would be gi%en permission to acquire Intelsat space
segments from'Cémsat Global in order to prOVide end-to-end
satellite services.l The change envisioned by ﬁhe Commission
would allow all cafriers to be desighated as;aﬁthorized users
who would have the right to purchase segments diréctly from
Comsat Global. The change would result in a lowering of both
wholesale ahd‘retail prices, an increase in.intermodal
intefnational competition, and an increase in the rate of
innovation in the industry.2

The propoéed restrﬁcturing of Comsat also led the Commission

to issue a second Notice of Proposed Rulemaking to amend its

Resale and Shared Use policy..3 Current resale andlshared.uSe
restrictions for third parties would be éliminated from the
tariffsvof'the international carriers., Firms would be permittéd
to buy half-circuits from Comsat Global or from the owners of
cable and reéell them at prices determinéd by marketplace
forces. Furthermore the FCC. would consider whether the re-
sellers should be designated as carriers so that they could deal
directly with Comsat's wholesale arm. Finally the Commission -
wéﬁld consider whether the reselleré would have to file tariffs
pursuant to Section 203 of the Communications Act and whether
they would have to obtain a Section 214 authorization,4

A final policy change envisioned bf the Commiséion would

permit Comsat National to own and operate earth stations. If

177 Fec 24 535 (1980).

21pid., p. 751.

31pid., p. 751.

41pid., p. 752.
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Comsat's restructuring, the Authorized User, and Resale and Shared.

Use modifications were implemented, the Commission might wish

to permit the "provision of specialized services to particular

Aend—users via small station systems, separately owned and

operated'by either the International Retail Carriers themselves

or by Commission authorized private users."l' If a change in

ownership policy was determined to be beneficial, the FCC would
then have to consider whether jbint ownership of earth statians
should be required or whether an open entry pblicy should be
introduced for earth station ownership. The answer would rest
upon whether a proliferation of earth stations would bring
either economic or teghnical'harm to the efficiency of the
satellite system; Until final policy decisions wefe’médéf‘the
FCC stated that they would retain present policy which permits
Comsat a 50% ownership interesﬁ in earth stations.2

(ii) Comsat Structure Decision

In response to the FCC's findings-in the Comsat Study

decision, Comsat engaged in structural reorganization in order:
to separate its monopoly and competitive services,3 The Comsat
Structure dedision evaluated the changes made by the corporation
and ordered additional ones. The Commission found that while
the alteratioﬁs to Comsat's Corporéte structure were in accord

with the Comsat Study, they would not fully alleviate the

problems which the FCC envisioned.

177 pcc 24 535 (1980), p. 760.

2Ibid.

: !
3Comsat Structure 90 FCC 24 1159 (1982).
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Comsat introduced the following changes. = The global

organization, World Systems Division (WSD) was designated as

" an international common carrier which would engage in Intelsat

- and Inmarsat activities. In addition it would undertake

"corporate research and development, engineering, and systems
integration.“; WSD would also provide "administrative aﬁd:
support services fo both WSD and elements of the corporation's
subsidiafies."z' The parent‘coﬁpany would "have ultimate policy
control over various subsidiaries bf'and divisions within the
corporatidn.."3 Finally Comsat Labs would remain within the
parent company and would be:responsiblé "for the research and
development of new technologies for satellite éommunications,
experimental earth stations and spacecraft equipment, various
engineering serviées and special projects."4- These services |
would also bé érovided to Comsat's subsidiaries engaging inl
non~-Intelsat and Inmarsat activities. |

Three subsidiaries were created to handle Comsaﬁ's
competitive enterprises.. Coﬁsat General was presently providing
both domestic and maritime satellite services. Among other
things it was involved in Satellite Business Systems and also
leased its Comstar domestic satellite to AT&T for use in
domestic telephone services., Comsat General Integraﬁed Systems

(CGIs), a subsidiary of Comsat General, WOuld'"develop, support

lComsat Structure , p..1163.
5 ,

Ibid.

3Ipbid.
4A1pi4.
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and market integ:aﬁed computer aided design, manufacturing
and teét products for the prodﬁction of complex electronics
equipment."l
A second subsidiary of Comsat General, Environmental and
Technology Inc. (ERT) would "offer consulting services in the
environment area, including environmental monitoring, analysis,
ana prediction services, ‘and environmehtal and ecological
consulting.services;_"2 The third subsidiary, Satellite Television
Corporation was to provide direct broadcast satellite sefvices.
The FCC approved this stfuctural change and imposed other

restrictions upon Comsat. Accounting and reporting requirements

with regard to research, development, and administrative costs

. were. imposéd. to prevent Comsat from engaging in cross-subsidization

by misallocating costs.' If Comsat adequately satisfied this
directive iﬁ could keep Comsat~labs as part of the parent
corporation., Secondly, Comsat was ordered to make available to

the public and to competitors any Intelsat and Inmarsat information

which it made available to its subsidiaries, Finally the FCC

~required Comsat to maintain a non-discriminatory licensing policy

for ratepayer.fundéd inventions and data.> In this way.
competitors would have access to valuable and previously
unavailable information.

Comsat was given permission to give financial support to

its competitive ventures. The FCC would engage in strict over-

lComsat Structure, p. 1164,

21bid.

31bid., p. 1160.
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sight of tﬁe Corpdratiah by engaging in a case by case review of
its investments into‘competitive ventures. If Comsat wished

to seek additional debt or equity financing for these corporate
activities, the_Corporation would have to provide the FCC with 90
days advance notice of any expenditures which relafed to its
competitive ventﬁres. Comsat wés given 90 days from the release
date of the decision to provide the Commission with plans. to
correct thesé deficiencies. The chahge would subsequently be
reviewed by the Chief 6f the Common Carrier Bureau who would
report his findings to the Commission and suggest any further
Changes that might be necessary..

~(iii) Subseguent Deregulation

In 1982, the FCC completed itsvihquiry into the Authorized

User policy and decided that Comsat's activities would no longer

"be limited to those of a carrier's carrier. The Corporation

was given permission to serve both carrier and non-carrier
. 1 . : .y
entities.. The authorization was made conditional on the

implementation of the directive in the Comsat Structure decision

that Comsat esthblish a separate éorporate subsidiary to handle
its non-Intelsat-Inmarsat activities. |

| As a provider of end-to~-end services, Comsat would function
as any other international carrier. It was authorized to provide
leased-channel, switched, or any other international service
directly to end users. Before entering this market, Comsat

would have to meet the requirements of the' Communications Act,

190 rec 24 1395 (1982).
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that is, obtain the necessary authorizations and file tariffs,l
Non=-carriers could be served by Comsat in another manner.

They were permitted access to Comsat's Intelsat basic trans-

mission facilities. This service, identical to that tradition- |
ally supplied by Comsat, allowed it to provide service which
began or ended at the U,S. Intelsat earth station. The major
difference from former policy was that both carriers and non-
carriers would be able to deal directly with Comsat under the
same térms and conditions.2

The Commission alsb reconsidered its composite-rate
policy which permitted the setting of internatiohal rates by |
averaging cable and satellite transmission coéts. The composite
rate policy was made discretionary. Carriers, then, could file
separate cable and satellite rates or file composite rates as
they deemed appropriate. |

The FCC regarded this as one of a series of decisions
which would encourage competition in the international‘communi—
cations market and which would remove the dichotomy between
domestic and international cbmmunication markets. Marketplace
forées were regarded as a more efficient means of determining
pricing than the use of traditional rate and rate-of-return
regulation. The lesson learned in domestic satellite poiicy}
that "innovation and rate competition flourish best in a freely
competitive market," was also well suited to inﬁernational

. . 3
communications., -

. Y90 Fcc 2a 1397 (1982)

290 FCC 2d 1396 (1982).
31bid.
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In the -1980's, the Commission issued three decisions which
were aimed at ihcreasing'qompetition among the U.S. international
record carriers (IRC's), the entities with whom: Comsat coula

now compete as a result of the Authorized User decision. In

its Gateway decision, the FCC considered the request of the IRC's
to provide service between additional U.S. cities and international
points., The carriers had been limited to providing services
Between the cities of New York, Washington, D.,C., San Francisco
and New Orleans and international-points. They requested .
authority to establish gateways at twenty-one additional cities
as well as at the four Inteléat earth stations so that they
could offer private line and specia_lized.services._l In approving
the request, the Commission ordered the IRC's "to unbundle. (charge
separately for) terminal equipment and the locgl.access loop in
order to ensure fair competition~amoﬁg éafriers:operating in
the domestic segment of the market;2

Thé Datel order, also released in 1980, removed the
"limited voice use" restriction which had been imposed on the
Datel offerings.3 Customers could now use the facilities to
transmit.voicé in addition to data as a permissive or_secondary 
use., = The policy was meant "to allow a more efficient utilization
of existing common carrier facilities."4 Customers céuld use the
facilities in whichever way was most operationally acceptable,

without worrying about non-technical restrictions on their

176 Foc 24 146 (1980).

276 FCC 2d 125 (1980).

376 FcCc 24 166 (1980).

476 Fcc 24 179 (1980).
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‘use, The carriers, however, were barred from building

faciiities which Were_designed to be most efficiently used to
carry the permissive. or secondary»service.l |

.In a companion decision, the FCC removed the restriction
on AT&T which prevented it from using the intérnationél Message
Telecommunication Service (voice) network for intérnational
record traffic.? The Dataghone-order permitted AT&T to use the
o&erseas MTS network for the transmission of déta as a
permissive or secondary use to voice. AT&T was subject to the
same.restrictions as the IRC's in that it was ﬁot authorized "to
invest any capital or engage in anyﬁrearréngements of its
facilitieé for the purpose of enhancing fhe utility or capability
of its MTS telephone neﬁwork for the provision of non-voice
sefvices."3

After the Authorized User decision was released, the U.S.

International Service Carriers composed of AT&T and the
International Record Carriers. (USISC) asked the FCC to grant

them a more direct form of access to Intelsat satellite

“facilities,4 The parties maintained that the Authorized User

policy put the USISC's at a competitive disadvantage which- would

bé~corrected only if the FCC " (1) authorized the international

carriers either to invest in Intelsat circuits via Comsat or to

acquire long term, 'cost sharings' leases in these facilities

and (2) required Comsat to offer Intelsat space segment and

176 Pcc 24 179 (1980), p. 180.

295 pcc 2d 682 (1980).

31pid., p. 694.

447 Fed. Reg. 40226 (Sept. 13, 1982).
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associated earth segment facilities under separate ta'riffs‘"l

The FCC instituted an inguiry into the question of direct access
and asked the parties to address the issues raised by, the
international service carriers.

The Authorized User decision also gave rise to another °

FCC Inquiry which was initiated in August 1982. This dooision
allowing Comsat to provide international satellite éervices
direot to end users required a reconsideration of earth station
owﬁership and operation‘policy.2 .The ioquiry>was-to focus on
whether FCC policy should be modified to permit individual or
joint ownership of generél purpose and/or special purpose U.S.
earth stations by authorized_U.S. carriers independent of the
existing earth station ownership arrangements.. The decision

is. still pending..

c) Comsat's Domestic Serxrvices

i) Satellite Business Systems

. In 1975, Satellite Business Systems (SBS), a partnership
composed of Comsat General Corporation, a wholly-owned subsidiary
of an affiliate of Communications Satellite Corporation,

Information Satellite Corporation, a wholly owned subsidiary

of-International Business Machine Corporation (IBM) and The Aetna’

Casualty and Surety Company (AETNA) filed an application with

the Federal Communications Commission to construct domestic

147 Fed. Reg. 40226 (Sept. 13, 1982).

247 Fed. Reg. 36235 (Aug.. 19, 1982).
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satellite facilities in order to offer to governmen£ and
business users specialized tele'communication»sertvices.l SBS
described,its service as a "dedicated privaté switched network

for the routing and transmission of information originated by

'; ) w2 . .
its customers."” The networks would permit the integrated

digital transmission of voice, data and image messages (by means
of 'time division mﬁltiplexing) among the geographically diversely
situated business locations of its customers.3

One of the primary concerns of the Commission was the fear
that the dnvolvement of IBM and Comsat in this:partnership would
result in their being given a competitive advantage in the domestic
satellite industry.v IBM especially might be placed in an
advantageous position because it could influence its customers
to subscribe to SBS services and thus forclose the healthy .
competitiqn‘the Commission wishes to encourage in the industry.
Thus, in addition to enforcing the requirement that both these
companies form separaté subsidiaries for their domestic satellite
activities, the Commission ruled that the directors, employees,
and officers of each corporate ehtity in the partnership»be-. |
completely separate from one another and that théy be separate'

from the directors, officers, and employees of each of the parent

lIn its Domestic Satellite decision, the FCC considered the
role which Comsat would play in the domestic satellite industry.
The Corporation would have to form a separate corporate subsidiary
to engage in any domestic satellite venture. See Reconsideration
Order 38 FCC 2d 665 (1972)., In its CML Satellite Corporation
Declsion, the Commission ruled that IBM would, as well, have to
establish a separate corporate entity:to participate in domestic
satellite activities. Furthermore, the corporate entity would
be barred from selling or promoting IBM terminal equipment.
See 51 FCC 24 14 (1971).

2

62 FCC 2d 997, 1021 (1977).

Ibid., p. 1001.
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companies, Finally, both parent and subsidiary coméanies were
barred from having any of their officers or directors function
as officers or directors of AT&T and its-subsidiaries.l

- Because industries-regulated1under the Communicatiohs Adt

also fall within the jurisdiction of the anti-trust laws, the

Commission also addressed whether the formation of the SBS

would contravene Section 7 of the Clayton Act.2

The éommisSion found that SBS was to operate not only in
ﬁhe»domestic satellite market but also in the much mbre broadly
based domestic specialized services market which would include
ter;estriallservices from numerous sompetitors. Although the
FCC admitted ﬁhat the approval of the SBS joint venture might
result in a lessening of potehtial c0mpe£ition in the'domestic

satellite arena, the public interest benefits which would accrue

more than compensated for this detriment. Because satellite

‘communication services constituted a high risk enterprise, the

barriers to entry were great. Any entity wishing to operate
in the market would have to be prepared to suffer a negative

cash flow for a lengthy period of time. This in itself would:

167 rcc 2a 997, 1021 (1977), p. 1045,

2That no corporation engaged in commerce shall acquire,
directly or indirectly, the whole of part of the stock or other
capital share . . . of another corporatlon engaged also in
commerce, where in any line of commerce, in any section of the
country, the effect of such acquisition may be substantially to
lessen competition or tend to create a monopoly.

No corporation shall acquire, directly or 1nd1rectly the
whole or any part of the stock or other share capital or one or
more corporatlons engaged in commerce, where in any line of
commerce in any section of the country, the effect of such
acquisition of such stocks or assets, or of the use of such stock
by the voting or granting of proxies or otherw1se, may be sub- -
stantially to lessen competition or to tend to/ create a monopoly.
15 U.s.C. s.18.
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. severely limit the number of potential entrants., SBS

represented a viable, healthy competitor_which might best be
able to sustain the risks. Fufthermqre, it would be able to
offer vigorous competition to AT&T'S private line services

whichusedfmth terrestrial and satellite routes. The public"

interest, therefore, was best served by permitting the entry
1

of SBS into the domestic satellite market.

“7ii)" Transbordér Private Line Services.

In 1981, the FCC issued a final order which would permit
SBS to offer»private line telecommunication services between the

United States and Canada.? Many of SBS's American customers had

_subsidiaries or affiliates in Canada which would benefit from -

access to the SBS services utilized by the U.S. parent
corporations, The authorization Whiéh was requested by SBS
delineated two ﬁeans by which the service could be provided.

The first was based upon a direct interconnection between SBS
customers in Canada and the United States by means of SBS'S
domestic satellites. The second entailed a lease back arrange-
ment with Inﬁelsatfénd Comsat "whereby Intelsat would lease
satellite capacity. from SBS and'then.re~lease such capacity
through Comsat back to SBS. A similar arrangement would be
negotiated with Comsat for the lease and lease back of SBS earth

station capacity."3

l'I‘he decision was upheld on appeal. See United States v,
FCC 652 F24 72 (1980). ‘

21n the Matter of the Application of Satellite Business
Systems, FCC 81-490 (Oct. 30, 198l). .

3

Ibid., p. 3.
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The Commission in its review of the position Of SBS
vis-a-vis Intelsat,-addressed the issue of whether "the use of
U.S. domestic satellites for these transboéder services would
be consistent with the U.S. commitment to Intelsat and the
inteérity of the global system."l Article XIV(d) of the
Intelsat agreement recognized'thattsome members woula at times
utilize non-Intelsat space ségment‘facilities to satisfy their

international communications needs..,2 The State Department believed

that domestic satellites might be utilized, when use of Intelsat

was neither economically noxr technicaliy feasible. The FCC
noted that because the cost of terrestrial links between Canada_‘
and the United States was lower than thé«cost pf using Inteléat
facilities, the two countries had not relied on Intelsat
facilities for transborder communicétions;3

After assessing SBS's'twd modes of service, the Coﬁmission
opted for the use of the doﬁestic sateilites’to.provide direct
links between customers in the two countries. A lease back
arrangement with Intelsat would result in a needless duplication
of the SBS system over global facilities for the trénSborder
portion of thé-customer's network. This would result in
increased costs to the SBS customer. The granting_of the
application was made conditional upon Intelsat approval and in the
absence of that, letters of agreement negotiated between Canada .

and the United States..4

lApplication of Satellite Business Systems, p. 5.
2

Ibid.

3Ibid., p. 12.

4An exchange of letters which would permit this kind
of service occurred in August, 1982,
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iii) Satellite Television Corporation

Satellite Television Corporation is a wholly-owned sub-
sidiary of Comsat Corporation. On December 17, 1980, the
corporation filed an application with the FCC seeking approval
to begin the construction of direct broadcast'satellites.l

The system was composed of four satellites which would provide
service to the contiguous United States and té the more

densely populated areas of Alaska and Hawaii. In its apélica-
“tion, STC asked to be classified as a broadcaster rather than

a common carrier because it proposed to control all its‘program—
ming activities,

- STC's financing_qf the project included a $225 million
equity contribution from Comsat in addition to a $400 million
line of credit from a commercial banking syndicate., Comsat was
to provide an unconditional gﬁarantee for an amount up to $170-
$200 million for the ﬁerm of the loan. Comsat assured the FCC
that it would provide both the unconditional guarantee and the
equity contribution without jeopardizing its ability to meet |
the capital requirement of its Intelsat and Inmarsat activities.2

The Commission concluded that nedther the Communication
‘Satellite_Act nor the Intelsat Agreements prohibited Comsat from
engaéing in non-common carrier activities. The corporation had
only to establish that these additional activities did not

interfere with the Intelsat/Inmarsat obligations., Thus the

approval of Comsat's application rested on a determination that

lIn re application of Satellite Television Corporation
for Authority to Construct an Experimental Direct Broadcast
Satellite System, FCC 82-427 (Oct. 13, 1982).°

2

Ibid. 14 p. 5.



146
"the potential benefit to the public outweighed the possible
detriments, particularly the possible risks to Comsat's
obligatidns as a monopoly carrier uﬁder the Satellite Act.l
The Commission rejected arguments that Comsat would cross-sub-
sidize its DBS operétions with revenues from its monopoly services
or assign competitive costs to its monopoly services, thus
enabling it to eﬁgage in anti-competitive behaviour, The

re@uirements establishedAin its Comsat Study and Comsat Structure

decision, which compelled Comsat to form a séparate subsidiary
for its competitive activities. and which imposed stringent
accounting procedures on its ventures, would permit the Commission
to monitor Comsat for any misallocation of costs or other anti-
competitive behaviour. Finally, the Commission found that
Comsat's financing of the DBS activity would not necessarily
result in an increased cost of capital which could be passed on
to its monopoly services.2

The Commission indicated that it would pay séecial note
to Comsat's submission on capital costs in rate regulation

hearings to monitor any abuses. The FCC placed upon STC the |

requirement that it use "all reasonable means to secure capital

from external, financial markets before approaching the Commission
for‘permission to obtain additional parent financing."3 STC's
application was found to be in the public interest, and STC was

determined to be the type of entry which would>provide healthy

lSatellite Television Corporation DBS System, p. 13.

%1pid., p. 27.

31pid., p. 20.
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competition in the DBS industry. An interim construction permit
was issued by the Commission with final authorization to be

issued. after the 1983 RARC conference.
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4, Summary

When the FCC first began to articulate its domestic
satellite policy'in 1972, it attempted to create an atmosphere
which would allow for maximum experimentation and innovation.
Because the stakes.were so high for entry in the market, the
Comﬁission believed that strict agency oversight would be
restrictive and unnecessary. The marketplace mechanism, was
regarded as a far more accurate means of regulating this new
technology.

After ten years of steady development, it appears that
the Commission's assessment Waé valid., The number of entrants
has increased dramatically as has the diversity of services now
available to meet ever growing demands. The present inquiry
into reduced orbital spacing attests to this. -Rather than
attémpting to restrict entry bécause of the growing scarcity of
available frequencies and orbital locations, the Commission has
sought a technological answer which would promote its de-
regulatorf approach.

The domestic satellite industry has enjoyed such success
under thié_déregulatory model that the Commission has sought
to implement similar policy in the international satellite area.
It appears as though the distinctions between the two have
started to blur as competition has' begun to take hold in the
international market as well.

The evolution of FCC policy regarding international
satellite regulation has placed more and more emphasis on
marketplace forces as the proper mechanism to determine services

and pxices. Rate and rate-of-return regulation is now regarded
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as too cumbersome and unwieldly to-keep step with the rapid
changes in the technology and the changing demands of customers,
While sateilite carriers are still réquired to file»applications
and tariffs with the Commission pursuant to the requirement of

the Communications Act of 1934, the dependence . on competitive

I4

1

pricing reduces the need for undue agency interxvention.

The restructuring of Comsat promises far-reaching

‘repercussions. First, in clearly defining the monopoly services

of the corporation, the Commission has opened wide the door for
increased competition in both the international and domestic

spheres. Comsat'has'been given FCC approval to supply services

both in the domestic market, through its SBS and STC subsidiaries,

and in the- international market, by ﬁeans of competition with
the international reco?d carriers, Thus, while its competitive
ventures are expanding, its mohopoly ones may soon be subject
to marketplace forces. One can expect the FCC to promote

continued deregulation of the international satellite industry.




e mm mm mm Em Em NN RN SN BN BN BN BN SN E Em E B W




N

0237

STRICK, J.C.

—-The relevance of the U.S. satellite

to the Canadian scene:

DATE DUE

DATE DE RETOUR

-
B

= 3
< gy '
- 1)
e <
C =~ G £ b !
- o
LD - 1 (1 »
Cxh e r..' : -
=~ 1k
s
f_-
- &

|

lIi
I
1]

LOWE-MARTIN No. 1137







