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" CHAPTER I

~Additions to the Comparative Study
(Chapter IV, lst Progress Report)

1) Replace section D with the following:

‘Countries Considered

Thls analys1s shall focus on the broadcastlng systems in
Western countries whlch llke Canada, exhlblt a falrly high
'degree‘of 1ndustr1allzatlon and whlch are, for‘the most part,p
liberal democratic‘states. (One exceptlon to thls_rule,
Yugoslav1a, w1ll be discussed below. ) Because of its‘familiarity,
the‘case ofvthe_Unlted»States was not considered.

The primary concern of this‘analYSis is the issuetof how
dlfferent groups or cultures (espec1ally groups whlch are
dlfferentlated in geOgraphlc terms) share power, or are accom—h
modated w1th1n the admlnlstratlve structure of the broadcastlng
jsystem in a single country.ﬂ{The cleavages 1nvolved.may‘be not
__only linguistic, but also»religious,‘ethnic, or even “geographic"f
kbased on differences inf"regional culture“) 7o prov1de a
reference, and to give the reader some conceptlon of how countrles
with deep—rooted cleavages dlffer from those Wthh are reasonably

homogeneous, some-1ndustr1allzed,countrleS’w1th unltary systems_

- of government and not characterlzed by deep—rooted llngUlSth,

“ethnlc or rellglous cleavages are also included in the analys1s
‘(The Unlted hlngdom, France, Sweden and Japan) ' mhese countrles
not only serve as reference p01nts, but also further expand the'
range of examnles" w1th respect to 1ssues such as content/
carrlage separatlon, the publlc/prlvate broadcastlng dlstlnctlon,

and so on. While these issues are not directly related to the




. the latter bears not only .on the question of who should control

powers’ by the state/reglonal governments, and would exclude many

'1st1cs (most notably the fact that they are plural soc1et1es)

2

separation of powers between levels of government, inasmuch as

a broadcasting'system'butyalso'on the antecedent‘question of
what_the natureyof'said System is in_the first‘place, these
examples have some relevance.

- Strictly speaking, the following‘countries fit the
definition of federal states: 'Australia, Austria, West Germany,
Switzerland Yugoslav1a is generally consldered a federal state,
although some theorlsts refuse to accept thlS des1gnatlon by
virtue of the fact that the country 1s*not a llheral democratlc
state~(i.e,, it has a single party system). This point“of view

is held, inter alia, by Wheare (Federal Government, l964) ‘and

Dikshit (The Political Geography of Federallsm, 1972). Anrf‘

extremely strlct definition of "federal" gOvernment,(mentioned-‘.

by Wheare [l964 21££f]) would 1nvolve the retentlon of- resldual

countrles normally consldered federal states, 1nclud1ng Canada.

Many of the countrles in the analys1s are not, under most o {
|

definltlons of the term, federal states, but dlsplay character—

which make underlying structural condltlons slmllar to those.

ex1st1ng 1n-Canada. How llngUlSth (or other) cleavages are

‘resolved in the creatlon of a stable system of. government,‘and

the degree of segmentatlon in broadcast;ng,.ls_a fundamental

issue in the Canadian case. It isﬁone‘(but.not.the'only).issue
fundamental to the various questions regarding the division of

power between the provinces and the federal government. .Canada



cl
shares with Belgium and Switzerland'the-existence of'linguistic

cleavages, that is, more than one language offiCially recognized

. by the state. Of. these countries, Belgium is not conSidered a.

federal'state. On the other hand while countries such as
Australia_and the UnitedVStateS'share the label ffederal" with
Canada, the structural Situations in these-countries (i-e., the
degree of plural segmentation in soc1ety along linguistic or
other lines) is not completely comparable. And the highly de-
.'centralized nature of the West German state, while providing an
“interesting_example fOr}analysis, stems not from deeé—rooted
cleavages in German SOciety (which would make it analogous to
Canada)-but fromfthe:imposition of external restraints - namely
:the desirecof the Alliedioccupation:forces‘to nreclude the te—
:emergence of a strong, central~Ge£man_state.and the'manifestation‘
of this desire in'a higle«decentfalized constitution. |
Given the fact thatithehnatuteiofnthe relationship between
central and regional govetnments is\currently«under reeevaluation
not onlyjin”Canada but also in some‘of the plural Euronean\
countries (most notablY'Belgium), itfmould appear tO'be.astute
not to consider a fofmal»definition of "federal/non-federal" as
. a limiting factor or‘boundary in the'analys1s, but rather as one
of the variables along Wthh lines broadcastlng systems can be

evaluated ‘and compared




A .

The folloWing'countries'have:been*included in the analysis:

Country | - . Federal State - - Degree of segmented pluralism
. . | | “Laﬁguage * 'Religious—ideologicai-**

Switzerlandl' - - '  Yes 'l'. | High ' : : Mediﬁm |

Yugoslavia ;' _ . Yes **% High - _ ‘ High

Austria : - Yes : | - Low o - High

West Germamy  Yes ov Medium

Auetralia.-' ' : Yes | -Lcw . Low

Netherlamds - o . Low - ‘mign

Belgium No High High

realy o row Medium
" United Kingdom - . = . . No A ' Low : Low

4f(except N. Ireland)

‘France g.e' . No - ~~ Low_ . Medium
Japan '.">.t¢. . . No L - Low 4 Low
Sweden .. " R © No - " Low | _ Low

* Soﬁ;ce}',World Handbook of Polltlcal and Soc1al Indicators (2nd ed.)

**zscurce: Val Lorw1n,A"Segmented Plurallsm,' in McCrae, Consoc1atlonal Democracy
o ;Toronto ; McLelland and. Stewart ~1974. ~

.*** Yugoslav1a not con51dered a federal state by some analysts due to the fact that 1ts
government- :is not llberal democratlc..
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2) Social-Political System Characteristics for Countrles
Referenced in Chapter Iv

Austria
(a)'System of government
- proportlonal representatlon from 9 major const1tuenc1es
" (states) : :
- one council represents states
‘current majority; coalltlons in past
(b) Linguistic groups
- no major division
(c) State/Regional Governments
- regional aﬁtonomy in edministration of'local'affairs
guaranteed by constitution
- most powers vested with central government (federal-
system is highly" centrallzed)
(d) Non-linguistic Cleavages
- political and cultural 'diversity' of a 'metropolis/
hinterland' nature (Vienna vs. provinces) corresponding
‘to Left-Right political division o
- 89% of population Roman Catholic, 6% Protestant

[Remalnder of subsects. 2-17 esloriginal-section F, pp IV-17

.to IV-191.

Sw1tzerland

(a) System of Government

- federal , A S .
-~ bicameral: Council of States has 2 representatives
from each of 22 cantons (+1 from other 3)
- frequent changes of government _
= highly fractionalized in- terms of number of polltlcal
parties- \

(b) Linguistic Groups

- French (19%), German (70%), Italian (10%) Romanch (1%). .-
~ French, German division corresponds to geographic.

-boundaries of cantons but other minorities throughout

+ = 5 cantons - majority French; 1 canton - majority Italian
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(c) State/Regional Governments

25 cantons

(d),Non-Linguistic.Cieévages

Roman Catholic (49%), Protestant (48%) distinction.
10 cantons have protestant majority, 12 catholic
religious cleavages cross-cut linguistic cleavages
in terms of geography. '

Yugoslavia

(a) System of government

communist (single party) federal republic

one admin./legislative chamber consists of 30 delegates

from each of 6 republics

state (republic) assembly members can be app01nted both
to Chamber of Republics and Provinces and own assembly
(members of national assembly retain membership in

“republic assembly)

'_(b) Linguistic Groups = °

;SerbiofCroation main language group; other-groups
Albanian, Turkish, Romanian, Slovak, etc.

(c) State/Regional Governments

(d) Other Cleavages

Australla

6 Republlcs (one of them, Serbla, comprlsed of 2
"autonomous. regions")

federation responsible solely for natlonal defence,
foreign policy and related issues; most’ government
powers in hands of constltuent republlcs

‘strong ethnic/racial - and religious oieavages

1. Soc10—polltlcal system

(a) System of Government.“

= federal

- bicameral legislatures; senators elected from states

(b) Linguistic groups

- relatively homogeneous English population
- low level of ethnic/religiousv'fractlonalizatlon
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(c) State/Regional Governments

- 6 State governments + territories

West Germany

1. Socio-political System
(a) SyStem;of~Government

- federal

- Bundestag dlrectly elected but Federal Council has
representatives from Lander (latter has considerable

power)
- coalition government in most cases-

(b) Linguistic Groups
- homogeneous

(c) State/Regional Governments

- 9 Lander have considerable power° education, social

serv1ces, housing, medicare, 'internal economy
and receive 2/3 of jOlnt tax revenues, '

(d) Non-Linguistic Cleavages
" 51% Protestaht 44% Roman Catholic; segmentation
corresponds roughly with geographic divisions
- religious segmentation not highly salient
Belgium
1. Socio-political system
(a) System of Government
- unltary state :
- proportional representatlon
~ coalition government - :
- considerable discussion regardlng reorganlzatlon
1nto federatlon with 3 constltuent states
(b) Linguistic Groups
- French (Walloon) 39%

- Fleming (German/Dutch) 59%
- German + other 2% -

etc,
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(c) State/Regional Governments

- 9 provinces and 2,500 communes (local government'

units)

large degree of autonomy on local matters, but not
considered ‘'states' in sense of federal government
local governments elected by proportlonal
representation

(a) Other Cleavages

- most of countrymRoman>Catholic.

The Netherlands

1.

.l.

Socio-Political System

(a) System of Government

proportional representation

bicameral: 1st chamber elected by prov1n01al states
(limited powerx)

not considered a federal nation per se

reasonably stable governments

. government characterized by coalition executlves'

1972 coalltlon involved 6 parties

(b) Llngulstlc Cleavages

no major cleavages

(c) State/Regional Governments

- 11 provinces

(d) Non-linguistic cieavages

-

. France

religion: . 34% Protestant (3 million Dutch Reformed,
other Reform churches approx. l‘million)
40% Roman. Cathollc‘(S‘million)~'
24% non-sectarian ' S
polltlcal parties represent left~r1ght d1v1s1ons as

well as religions,

Socio—political system

-

(a) System of Government

unitary state
Presidential system (lelSlon of powers betweenA
executlve and parllament)
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f— high number of changes of. government s1nce World

War II (i.e., unstable)
(b) Llngulstlc groups

-~ mostly French-speaking; some minorities in. areas
such as Alsace (German), Brittany (Breton/Celtic),
area near Belglum (Flemish) and area near Pyrenees
(Spanish) : : . :

(c) State/Regional Governments

© = local governments (communes) 1in process of merger;
not very powerful relative to central government

~Italy
1. Soc1o-Pollt1cal System
(a) Svstem of Government:
- coalition government (in early 1970's, consisted of
3 parties) : ,
Senate elected locally

- very unstable (high number of changes in government)
partles ordered on left—rlght contlnuum

(b) Llngulstlc Cleavages
S - mostly Italian; some reglonal dialects
(French, German, Spanlsh in border areas~
some Arabic influence in areas) '
. (c) State/Regional Governments
- regionallcouncils

(d) Other Cleavages

- religion mostly Roman Catholic;.some~oleévages3'
corresponding to geographic areas.

‘Japan
.(a)-System of Government

- coalition government
- fixed. term of office

(b) Linguistic Groups

- no major divisions




{c)

10

State/Regional Governments ..

- no major powers

(d) Non-llngulstlc cleavages

- Shintoist (80% ), Buddist (80 ) [both followed by
many people], Christian mlnorlty

- low level of ethnic/linguistic cleavage

Sweden

(a)

h The

System of Government

- unltary state :

-~ proportional representation from 28 const1tuenc1es
(plus some members elected at large) -

- coalition government the norm

- upper house appointed by local representatlve bodies
& has constitutional equality with lower house

- four major parties; 2 party coalltlon in early 1970's-

State/Regional Governments

- low level of religious cleavage (i. e., no apparent
cleavages; Lutheran main rellglon)

- Parliamentary sjstem (constituencylrepresentation)

- Gaelic mlnorlty highly ass1m1lated
State/Reglonal Governments

- currently none; referendum on "home rnle" for_Scotland'
and Wales produced ambivalent results ' :

Non-llngulstlc cleavages

(b) LlngUlSth Cleavages
- none
(e)
(d)‘Other Cleavages
-Unlted Kingdom
. (a) System of government
- single party cabinet
- stable government
(b)_Linguistic groups‘
“(c)
(d).

—'Protestant/Cathollc cleavage in Northern Ireland but
~not salient elsewhere.’ : 3




3)

R

- Addendum to Section 7(a) Switzerlandi

" - decentralized regional companies do not- correspond "

- to cantons; companies federal responsibility but
receive considerable input from cantons."
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4) Sources Used for Socio—poiltical System Summary

Budge, Ian and V. Herman, "Coalitions and GeVernment\Formation,V
British Journal of Political Science, 8: 459-77 (1978).

De Swaan, Abran,'Coaliﬁion Theories and CabinetiFormation,_'
San Francisco: Jossey—Bass, 1973,

leshlt " Ramesh, The Political Geography of Federalism, New
Delhl. Macmlilan of India, 1975.

Grove, D. J., "A Cross-National Examination of Cross-Cutting
and Reinforcing Cultural Cleavages," International Journal
of Comparative Sociology, 18: 217 ff. (1977).

International Year Book, 1978.

Lorwin, val, "Segmented Pluralism: Ideological Cleavages
‘ and Political Cohesion in the Smaller European Democracies,"
in K. McRae (ed.), Consociational Democracy (Toronto.
McClelland & Stewart, 1974). :

Taylor, C. C. and M. C. Hudson, World Handbook of Political
and Social Indicators (2nd edition), especially:
"Degree of fractionalization table, P 48
Table 3.7. Number of Regular executive transfers -
Table 4.15, Ethnlc and Rellglous Fractlonallzatlon

Statesman s Year Book, 1978-79. London:e Macmlllan, 1978.

Wheare, K. C. Federal Government (4th edltlon) London “Oxford
University Press, 1964 S
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CHAPTER II-

AN EXAMINATION OF SOME'PRQPOSALS FOR CONSTITUTIONAL REFORM
jThis portion.of our progreSS‘report-will deai'with.a
number of issues which arise as a result of some of the
proposals thus far_preéented by others on constitutional
reform in:general‘énd on teleoommunicationé soeoificailyr‘
The'proposals which are of prinary‘conoern are:

a) The Pepin-Robarts Task Force on Canadian Unity,f
(hereinafter referred to as the Pepin-Robarts Report)

b)vThe Canadian Bar Association's Committee on the-
Constitution, Towards a New Canada (herelnafter
referred to as the C.B.A. Report). :

c) Draft Federal Proposals on Cable Distribution as
presented to the Conference of First Ministers of
the Constitution, February 5-6, 1979. _
(hereinafter referred to as the First Ministers report'
-see Appendix A) ' :

d) Quebec Proposal to Federal-Provincial Conference of
Communications Ministers, Charlottetown, May 29-30,
1978 (see Appendlx B). :
~We have not attempted to analyze any of these reports
éither exhaustively or intensively._ However, a number of
general issues dealing with the basic principles of constitut-
ional law and constitutional reform are considered. These
are:

I The criteria to bé& used in determining how
Legislative powers are to be lelded and to
which level of government

o IT Concurrency and. Paramountcy

IITI The Residual Power

IV Legislative Interdelégation, Legislative Adoption,>
Administrative Delegation. : : s =

17
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I. The Criteria to be Used in Determining how Legislative
‘Powers are to be Divided and to which Level of Government

Both the C.B.A.hreport and the‘?epin—Robarts report turn
their attention to -the premises and principles:underlying the
division of'powers in a federal constitution. The present‘
B;N.A. Act allocates fifty "classes of subjectsf between
Parliament and the provincial legislatures. Aside from three
areas (immigration, agriculture and old age pensions),'these.
classes of_subjects are within the exclusive jurisdiction of
either Parliament or the.provincial legislatures. The principle
of exclusivity would seem to be a classic characterlstic'of;

a federal_constltution; Although some have disputed'the value-

of this doctrine (most notably P. J. O'Hearn, Peace, Order

& Good Government) 1964, Toronto}, most students of federalism

supéort the principle of exclusivity' The prlnclple of ex—
clus1v1ty is endorsed by both the C.B.A. report and the j'
Pepln—Robarts report. The C.B.A, report at p. 66 sets ‘out the
-,dlsadvantage of concurrent jurlsdlctlon (the alternatlve toi
exclusrve jurlsdlctlon) in that lt leads to dupllcatlon of
bureaucraciles and hence- 1ncreases the cost of government They
state that it can also create more opportunltles for federal—'
prov1nc1al blckerlng. There are- areas, they say 1n Wthh 1t.h
is elther essentlal or hlghly deslrable that one level of
government or the other has exclusrve jurlsdlctlon.t h

The Pepln—Robarts report also recognlzes that concurrent
jurlsdlctlon is potentlally a greater source of confllct than

“exclusive jurisdiction. One'of the primary reasons given for
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concurrent jurisdiction is to increase the fiexibilityvof the
Qonstitution. However;as was noted by the C.B.A\_report
(p. 66),the courts have been able to achieve flexibility‘by
the use of the: aspect doctrine which recognlzes the overlapplng

" nature of the varlous legislative powers.

However both the C.B.A. and the Pepln—Robarts reports
have acknowledged the need for more concurrent areas of jurls—
dlCthn. This is partlcularly evident in the C.B.A. report
which recommends that seven areas in the Constitution be
areas of concurrent jurisdiction:' | |

Taxation (Recommendation 12 l)

Retirement Insurance (14,4)

Family Benefits, 0ld Age Securlty (14. 5)

Atomic Energy (19.7) \ _

Broadcasting & Cable (21.1)

Intra-Provincial Telephones (21 4)

lImmlgratlon (23 3) S

As the Pepln—Robarts does not attempt to prOV1de a draft ;
constltutlon, ‘the areas of concurrent jurlsdlctlon it proposes
are less precise. But it gives some examples;[ language,

- culture, civil'law, research and communications taxation, -
some aspects of foreign relations‘(p.186). Twodquestions_

A must be asked:_ (l)'how did“the.respective reports”determinei‘
which'lewel of government would be entrnsted:with the:power;
whlch was to be exclusmve, and (2)1what.factors“determined
whether a partlcular power should be exclusmve or concurrent_A
(shared). o | |

1) The Allocation of Exclusive Powers

Both reports provided the more'traditionalfarguments_in_'

‘determining to whom.the exclusive powers should go. Matters
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of national concern should be entrusted with the central

government; matters of local concern with the provincial

'governments. This was further developed to recognize that

matters reiating'to economic policy should be federal whereas
matters relating to the community, family, education, and
culture should be left with the provinces. (Seetch.A. report
p» 64 and the Pepin~Robarts report,‘p; 85.,) This diuision
however essentially represents the present diwision of powers
in the B.N.A. Act. (See.the interesting article by'A, Abei;
"The Neglected Logic of 91 and 92" 19 U. -Toronto L.AJ. 487
1969, ) But the Pepln—Robarts report attempts to ‘articulate
other crlterla that should be looked to when determlnlng
whether.a matter should be allocated tolelther the federal or

provincial legislatures.. This is a welcome approach to con-

vstltutlonal reform where the underlylng premlses for the .

division of powers are often 1gnored or: subordinated to what

may be cons1dered political cons1deratlons.' However it is -
'respectfully submltted that the crlterla chosen by the authors

of the Pep1n~Robarts report are w1th some exceptlons, 1ess~-;ﬁ’

than satisfactory.

Criteria 1, Public activities of Canada-wide oonoern should‘

normally be handled by Ottawa and activities of-
provincial or local concern-by. the provinces.

Comments

ThlS is qulte obv1ously a valld crlterlon but because 1t

is. so general and more in the nature of a concluSLOn than an

explanation,it is generally unhelpful. Sound crlterla are
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" needed to determine when'something'is.of_national or local

concern,
Criteria 2. Consideration should be given to which order of
government can fulfill a responSLblllty most
efficiently and most effectively in relation to
cost. In measuring effectiveness consideration
must include not merely administrative and
economic efficiency but political responsiveness,
. sensitivity and closeness to the concerns of the
individual c1tlzen.
Comments

‘The major difficulty with this criterion is that it~may
be instrumental in creating a deadldck.rather than a méans.of
.resdléihg.the problem of allocatiﬁg the various powérs. If.
edoﬁomic efficiency is the criterion one would suspect that
in most‘iﬂstanCes, simply. due to econoﬁiés.of scale, the
subject matter would be ailpcated ﬁp,the‘federal govefnmeht.
Whereas it would.inVariably be the provincial legislatdres
who are closer to the concerns of the 1nd1v1dual citizens.
Wthh factor should assume greater J_mportance’>

If administrative efficiency refers to the type of
bureaucracy then this is ﬁo£ a'fuhction of any particular
subject mattér;»rather'it isvé fﬁnction of the type of édmin-_
istrétive structure creatéd to deél with the proﬁlém,'the
resources available to the administrators and the people
appéinted-tb be adﬁinistrators.v Some subject mattef may'be
intrinsically.ﬁqre compiex and requi£e a'coﬁplex administrative
schéﬁé; Others may involve very.little-governmentviﬁter—
'ventioh. But assuming.thetformer type of'matter,vwhich level

of government will be choSen'totadminister it?A‘Some would
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' argue'that neither\the Federal.nor provinoial governments are
inherently more efficient administrators. Even if some would
contend that the federal government-is more efficient, then
this would require all subject matter (or at least those
requiringAsome administrative scheme) to go to the Federal

~ government, If the opposite claim is.made by others in favour
of the provincial governments, we arrive at a standstiil.
Both.conclusions depend npon afpriori‘assumptions,that,as a
general proposition,either the federal or provincial'governﬁent
has a more efficient bureaucracy. It obvionsly~could’not.v |
deﬁend onlthe partieular government of the day as the consti-
tution must be a relatively permanent document.

It may be that matters of local concern shonid‘be dealt~
with'by local adﬁinistrators‘and national concerns by a
central administrator, but now the matter is being allooateds -
on the‘hasis of-criteria #1, not~criteria $#2. -

If criteria #2 refers not to the effieiency.of the
‘bureaucracy but rather to the feas1blllty and practlcallty ofd
lmplementlng a partlcular program, then 1t would be a valld
criteria, In thlS sense it helps determlne Whlch matters are'

of natlonal ‘concern and which can. effectlvely be dealt w1th on

the local level Hence confu51on would result 1f the allocatlon

of radlo frequenc1es or alrllne routes.were granted to ten‘
lefferent governments. Therefore, w1th certaln subject

'matter, a SLngle authorlty is requlred to ensure that the'
. activity can be carried out effectively and w1thout harm to

others, . The point is made by Dale Gibson (1967) 7 Man. L. J,
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and again by Professor Hogg in his recent treatise,

Constitutional Law of Canada at-pl 260 when he says: |
There are . . . cases where uniformity of law throughout |
the country is not merely desirable but essential . . .
This is the case when the failure of one province to
act would injure the res1dents of the other (cooperating)
prov1nces.
He then cites some well known examples of matters entrusted by
the national concern doctrine to Parliament: aeronautics,
broadcasting, the national capital region. Indeedlthe C.B;A;
report gives another example:"currency.(p. 66) .

Political responsiveness would also seem to be unhelpful
as a criterion for dividing legislative power. It seems that_
if a problem is local then the local»legislature is going,to
be more sensitive and responsive to the problem than the
national.legislature. There do not seem to besany.classes of
subjects which by their nature would indicate which order of
government would be'more responsiwe. If anything the
existence of political.responsiveness~may be‘undesirable. .If'
a subject matter. is entrusted to'a‘provincial legislature
then,because of the principle of.delegation,hthe same oan'be
delegated to the looal:municipal'councilsl ‘There may arise
some VOlatile issue of "local‘concern“ that ought to be dealt
with by an authority which is less subject to local pressures
.and is capable-ofrdealing more rationally and diSpassionately
with the problem. This is particularly true when the "local
problem" involves‘the action by -a minority whose civil-

liberties are at stake. The criminalJlaw would probably be

- left with the provinces if political'responsiveness was a
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governing criteria, But the.importance of that faotor.would‘
seem to be overriden by a desire‘to have a uniform criﬁinal
.law which-reflects the fundamental values and normsgofdall
Canadians and not the values of any partlcular group. It
should be noted however that the Supreme Court of Canada has

‘recently recognlzed the importance of "local evils" as a

basis for provincial jurisdiction in A. G. of Canada v

Dupont (1978) 84 D.L.R. (3d) 423,

Criteria #3. Where there is already common agreement there
"is an advantage in incorporating that agreement.
It would also be advisable to respect existing
federal-provincial agreements such as the recent
ones concerning the selection and settlement of
immigrants. :

Comment

ThlS seems to suggest that pOllthS are to be paramount
over pollcy It seems that the authors are saylng that even :
if the "agreement" is 1ncons1stent with the klnd of. arrange—
. ment dictated by the other crlterla,vlt is nonetheless to be
adopted into the Constltutlon.~ | |

This criterion would seem to take 1nto account the
reallty that constltutlonal amendment 1nvolves a good deal of
pOllthal compromlse and should therefore be recognlzed 'As?
:long as this criterion 1s treated only as one factor,.not'ln
1tself determlnatlve, then there would not appear to be any
serious objection to it,. However as a gulde to the formulatlon
. of an. ldeal constltutlon.lt does seem. to be overly pragmatlc;

'Although no one expects to have a Utoplan constitution it
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would have been better for the authbrs'to think in terms of

realizing an ideal and providing‘criteria which will help reach

that. objective. The political comprdmiées Will'happen anyway

but there seems little reason to elevate them to the status

of normative criteria.

Cfiteria #4,

Comment

Where there is no contention, this is an ad-
vantage to maintaining continuity with past
practices . . .. Furthermore, in the interests
of continuity whenever there is agreement, the
retention of existing wording is likely to
produce greater certainty regarding future

Jjudicial interpretation.

The criticisms of criteria #3 would seem to apply here

as well. As a pragmatic consideration it is beyond reproach,

But is it too pragmatid? It saYs 'let sleeping dogs lie'

and would imply that'it‘is only where an area becomes conten-

tious should it‘be,ripe for constitutional amendment. Tt

seems that before this course of action be adbpted‘the framers

of the new constitution should attempt to discover if they

can why certain areas are uncontentious. Is it because the

powers are rarely used or is. it because both levels of govern-

ment recognize that the‘present arrangemént'is wbrkable?_ Some

foresight should be employed to attempt to determine whether

" what ‘1s now a non-contentious area will remain that way or

whether change in sociological, economic or technological

forces will inevitably result in new areas of contention. .
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Criteria #5. The allocation of competence over specific
: subject matters should be evaluated in terms

of the effects upon the overall balance of
responsibilities which each order of government
will have, '
Comment |

This appears to be an emminently sensible proposition
but I quite frankly have a difficult time understanding how
it would be applied, What kind of belance‘isAenvisaged?
The'wording suggests not only that federal and provincial_
powers should be balanced but also a certain belance nust>
exist Qithin each order of government One example suggested“
in the report is that at present there is in the prov1nc1al
sector "an 1mbelance between thelr leglslatlve’respons1blllt1es
and their fiscal capacity . . . "(p. 84). Perhaps what,is-"
also meant is e»balance hetween.the cultural and economic
aspects of society. It WOuld,howeyer;»have been:very Qorthf
while had a few_illustrations heen provided‘by the raék.EQrce

so.that the intention behind the criterion be better known.

2) Concurrency or Exclu51v1ty°

Both the C B. A and Pepln Robarts report recognlzed that

'some powers in the Constltutlon ought'to be shered;orucon— -

‘current. The C.B.A. recommended that5concurrency be adopted'

only in clear or compelling cases. It however suggested that
seven areas should be concurrent.'p The Pepln—Robarts report

sald that concurrence should be: kept to a minimum but proposed

~six areas that could be concurrent (supra p. 3). What,seems

to be lacking in both reports are reasons for this. shift,
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albeit limitedt toward concurrency. The.C B.A, report stated
that ~the main argument for concurrency is to increase flex—
ibility but it responded by saying that’ fleXibility can be -
bought at too great a-cost and in any event the authors felt
that because of the aspect doctrine a constitution consisting
of exclusive powers can be very flexible., What then were the
reasons that some powers should.be'concurrent?

The C.B.A. report states (p; 124)

. « o in the case of certain matters the granting of

concurrent jurisdiction is necessary because it is not

possible to determine in the abstract the boundary line
between national and local interests and that it must
be worked out in the context by the two. levels of
government, :

One way in which' the Pepin—Robarts:report<seems to'
resolve this problem is to allocate jurisdiction over very
SpeCific and detailed subject matters.' ‘This avoids ‘the lall
or nothingiapproach" which results whenplarge domains of
jurisdiction,are allocated to one. level of government or the

,_otheri It is obviously very difficult to reachxan agreementv
as to which level of government'should‘have'exclusivevjuris—
‘diction over the yast~field"of'telecommunication. But ifithe
field'is_broken down.into smaller subject matters it will be
much easier for Parliament to agree to give exclusivexjuris—y
diction on one or more»smallvareas_to the-provinceS'if,it.
can obtain exclusive jurisdiction on other smaller areas in
rthe same field Hopefully the choice of the areas and the

allocation to one level of government or the other Will be

"dictated primarily by sound principle as well, Hence resort
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to concurrentApower can be avoided if the general field of
powere'are subdivided and then allocated on -an exclusive
baeie. 'The broader field may be shared but now in a highly
regulated and defined manner. o

| Nothwithstanding the suggestion by the‘Pepin—Robarts
report'which would seem to obviate the need for concurrency,
the authors. of that report still acknowiedge that in some
areas concurrency will still be necessary. Again the guestion
ariSes as to why? At p. 40 they'state\that there are areae'
which are particularly'contentious; If this is the reason
(and it reflects the view held invthe'C;B.A. report); then.
the decision to opt for concurrent power can beiviewed'ae a
last reeort measdre or a cOp—out, depending on‘one‘e point of
view. 'In effect they seem to be saying if no agreement can
be reached by the politicians at the time of the creatlon of
the new constltutlon, then the dec1s10n w1ll be deferred

until such time as agreement can be reached and falllng that

the dec1Slon will ultlmately be one - for the courts. It should_‘

be noted that there is one valld reason for resortlng to
concurrent jurisdiction,  if the matter 1s arguably both of

national and proVincial concern._ If the power was. allotted

exclusively to one level of government but 1t chose not to
~exercise its jurlsdlctlon, the other level of government could

not choose to do so. But where the power is c0ncurrent :elther

level of government can exercise the1r~jurlsdlctlon and in

the event of a conflict, the power would be exercised by the

paramount legislature.
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One other reason is provided by the PepineRobarts report,
and'again it is akinvtova “leSser—of—evilsﬂ-type argument,

The Pepin-Robarts report stated that Quebec had distinctive
needs which should be recoénized and accommodated in the
Constitution. One way of achieving this-would be to afford
Quebec a "special status" whereby it would have legislative
‘power not granted to the other. prov1nces. This method however
was not favoured, basically because it would suggest'that Quebec-
was.superior‘to the other provinces,which was contrary to

their basiC'positiOn that allsprovincee are equal ,albeit
"different."

The C.B.A. report however expreSSly ines;four reasons
why special status should not be afforded. (These Weregin
fact adopted from the‘Special,Jointrcommittee of the Senate
‘and thelHouse of Commons on the Constitution.)

1) That it isolates a particular ProVane and in

effect, destroys the minimum requlrements for a
federal state;

2) That it placesbthe specral etatus Province and lte

representatives in an untenable pOSltlon in Federal

institutions;

3) That it creates dlfferent classes of c1tlzensh1p
‘ within the same state;

4) . That it jeopardizes the 1ntegrlty of the state,
internally and externally. : _

'To av01d grantlng Quebec a- Spec1al status, the Pepin-
Robarts report opted for concurrency. Indeed this seemed to
be the.main reason for COncurrent powers..eThus they recommended
' élacing-under concurrent jurisdictron those areas needed by

Quebecnto maintain its distinctive culture and heritage, with
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provincial paramountcy, and leaving the other provinces.with

the option of exercising these powers as well, or if they did

- not want to exercise these powers, they would be left to

Parliament instead.

One has to wonder whether_the use of concurrenCY'for
this reason is somewhat‘irrational. It was. resorted to, to
avoid ailegations of favouritism towards Quebec. But that
allegation should only hurt ifnthere’is some truth to it, and.
then obviously,dany”such.acts of playing-favourite should:be
avoided, However if Quebec does have some legitimate needs,
then is it being treatedhas snperior to the other provinces_
if only it is given certain powers not granted to other
provinces? By the same token, other provinces may have
certain special needs‘and-they too could be specially accom{‘
modated, If policy.and sound7principle dictate that only
Qdebec have oerfain powers, thenfarguably onlthnebec;shQUld

receive those powers. To do otherwise could lead to a deluge

- of concurrent power., The Prairie provinces might claim to

have a distinctive need to have exclusive power over national
resources and Indian rights.» The Maritime provinces~may

have a dlstlnctlve need over flsherles and off—shore mlnerals.

Do we therefore add all of those powers to the lot of con—‘

.current powers'> If in fact 1o} many of our prov1nces do have-;’

many dlstlnctlve needs, then perhaps one has to rethlnk very
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seriously our present federal model,

The concern expressed by the C.B,A. and the Joint
Committee_cannet'be underrated or overlooked. .They are
unquestionably valid.. No choice‘Will he made at this
juncture.‘ The matter is raised for the purpose of further

discussion, the ch01ce being "Do we av01d the appearance of

favouritism by‘resortlng to dlstrlbutlon'of power»that cannot
be"jhstified on the basis of sound\:pr,inciple:.-;?;l The other
question of course is "Does Quehec have.needs‘that are soh
distinctive that we are forced to alter the basic framework

of the Constitution to accommodate her?"

II. Concurrency and Paramountcy

Having decided that‘there,will be.certain‘areas of
concurrent jurisdiction, some attention should be'paid to the
‘_way‘dn which it will work in practice.: Neither the C;B.A.
nor Pepin-Robarts reports do so. The doctrine of paramountcyj
ie well known in Canadian constitutional law., Where a valid
prOV1nC1al law confllcts w1th a valid federal law,the federal
law is paramount and the prov1nc1al law is rendered 1noperat1ve.

This does not mean that the provincial law" ls,repealed.

Indeed if the federal law is subsequently‘repealed by Parliament,

the provincial law is revived and becomes operative.
Altheugh this doctrine is simple to state;it;ie Very-

~difficult'to apply. ‘The thorny preblem hasAbeen when\a‘

"cenflict“ arlses. On the one hand the court may take the

"approach that a- confllct only arises when there is an express
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COntradiction, i.e. where one'law expressly contradicts the
other, On the other hand the courts.could activate‘the‘para;
mountcy doctrine when a prOVlnClal law is Simply inconSistent
with the spirit and intent of the federal law. The juris=-
prudence in the area will not be analyzed or canvassed at
thisjpoint,but an-excellent_discussion of the.paramountcy

doctrine is provided by Hogg, Canadian Constitutional Law,

1977, 101 to 114, ©Suffice to say at this juncture that our

courts have adopted a very restrictive approach to the para4

mountcy doctrine, thus leaning towards,the former rather than -

the.latter method. In effect very few provincial laws are‘
rendered inOperative,even though to most people there is an
obVious conflict. | |

The paramountcy doctrine has only been/applied when two
laws, each within the exclusive jurisdiction-of the enacting'
legislature are concerned. There have been no.instances; to';
my knowledge, of paraﬁountcyiarising within the existin§i$
areas of concurrent jurisdiction in the B N. A Act.'-Qneh:L

wonders therefore lf the paramountcy doctrine would be

treated any differently when the conflict eXlStS between_two?"

laws in a concurrent field This of course depends upon,thep
_reasons why the courts have adopted the present approach_to"w
" paramountcy. If the restrictive approach stems from an ,E-

attitude of judicial restraint "leaVing all but the irrecon—“

Ciable conflicts to be- resolved in the political arena (Hogg,

P. lO2),then the same approach will be takenrwhen the_conflict

arises in a concurrent field. Ifithe present;approach‘reflects
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a pro—prov1nc1al blas then a concurrent power with prov1nc1al
»paramountcy (which is recommended Ain some areas by both the
C.B.A. and Pepin-Robarts reports) would result in a more
common invocation of the paramountcy'doctrine. It is highlyl
unlikely-that this latter reason is a valid explanatiou for
the way the paramountcy doctrine is used.

| Another reaSon can be suggested,which is somewhat’related
to the first one, i.e. judicial restraint Judicial restralnt
may 51mply be a function of the court s perception of the
judicial role particularly in a democratlc'country,where the
will of the legislature shoula be accorded deference. However
judiciai restraint may be more compelling when theiclash
is between two valid 1aws,each‘of which are enected by~equal
legislatures and each owahich have exclusive jurisdiction-.
to ehact the law in question. 'HQWever one might argue thatua
concurrent field is one which implicitiy recognizesftﬁe;need
| for cooperation. Cooperationvis"not contemplated‘when powers

are by definition mutually exclusive. " If cooperation is the
:byword_of a concurrent fielq,'tﬁe.courts may be more reedy to
invalidate those laws Which frustrate theAimplementation of

policies in the concurrent fieldl' Hence 1if both‘legislatures

are glven jurlsdlctlon over 1mm1gratlon the prlmary con51deratlon

should be the 1mp1ementatlon of sound’ 1mm1gratlon pollcles.
But where_oneileglslature is given exclus;ve jurlsdlctlon

over highways and the'other exclusiveujurisdiction.overicriminal
. law; the court may strain to'allow‘both the highway laws

- (policies) and the criminal laws (policies) to operate uot—'
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withetanding some obvious inconsistencies.
| An argument can be made which supporﬁs an opposite
conclusion:_ zig., that the ceurts may:take an even more
restricﬁive apéroach to parameuntcy when two laws exist inaa
condurrent field. If a provincial‘lawfis allowed to»interfere
with the operation of a law which is in the exclusive domain
of Parliament!then it is arguable that an even greater |
interference will be permitted when Parliament~(or the paramount
legislature whichever that is) only ehares the field. |
The*C.B.A._report (p;all7) grants Parliament and the
provincial legislatures concnrrent legislatiye power respecting'
broadcast undertakings (radio and television etatiens and

cable television systems) and closed circuit cable systems;

with federal paramountcy. Analegizing to otherAfields”ef
jurisdiction where the naramountcy doctrine has-been»anplied
.the following s1tuatlons might arise (assumlng the. paramountcy
.doctrlne is applled in the same restrictive fashlon) -

a) A broadcast undertaklng could be requlred to obtaln a.
license from both,the federal authorltles and-the prov1nc1al.
authorities before it cOuldroperate.r_fariianent miéhﬁAaqtnerize
the license to last for five years where the provinceieon}d'
.requlre that the llcense be renewed every year | .
| b) If Parliament 1mposed a ‘40% Canadlan COntent rule,the

" provinces could impose a 50% requlrement: O Grady V. Sparllng

[1960] S.C.R., 804,
c) If a broadcaster yiolates a federal laW'andVParliament

authorizes only a monetary penaltyy the provinces could .
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‘authorize the revocation of the broadcaster's license: Ross

.V Registrar of Motor Vehicles [1575] 1 S.C.R. 5. Similarly
the-ptovinces could reéuire that an additional monetary penalty
be paid to thém._ | | |

~d) If Parliament prohibits pay'television, thé prévinées
_probably.couldsggz permit it. However‘if Pérliament does not
prohibit it (thus implicitiy»but not expressly permitting it),
the-provinces may be able to prohibit it. Even if the>§rovince
could not expréssly érohibit it, they might be able.to deter
its use by stating that it will‘bé takeﬁ into consideration‘as'

a negative factor when the broadcast license comes up for

renewal: Referenée»the s.92(4) of the Vehicles Act 1957
(Sask.) [1958] S.C.R. 608. | |
| e) The area of identical of duplicitous legiélation is

somewhat in doubt. In Multiple Access v McCutcheon 78 D.L.R.-

(3d) 701, the Ontario Divisional Court rendered inoperative a
provincial insider"tra&ing law which was identical to a fedefal
law. It is submitted that the patamogntcy doctrine was not
invoked‘simply because the legislétibn was duplicitous.v_Rather
it was because the two laws could:nbt co-ekist. Thé»laws
required aﬁ insider who made & profit by‘tradiﬁg shares as a
result of the miSuse_dfic&rporation information, to cémpensate
ény person or  corporation forAany"loss suffeted és a result.
This was.hét akin to a double penalty; rather here there was
only ﬁoﬂe pot‘of goldf and both levels of government authorized
the taking of all of it. Since the insider should logically

only repay what he improperly received (ahd indeed
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in many cases that is all the individual will have to pay),
it meant that the action could be instituted by one authority
or the other, but not- by both. Instead of relying on the
administrators to cooperate, the court used the constitution
to prevent a potential administrative conflict, The.decision
.was affirmed by the Ontario Court of Appeal.

Hence applied in the context»of~broadcastingiif both the
province_and the federal government had an identical "fairness
rule, a broadcaster who ‘showed one side of an issue would

~only have to show the other side of the issué once and not

twice. However if both Parliament and the provinces prohibited‘

the use of'cartdons when advertising-for children, the broad-
caster could be required to pay the penalty, if a fine, to
both authorities.

The problems of paramountcy in a concurrent field are :
etacerbated when the paramount legislature alternates between
.Parliament and the prOVinCial legislatures Both the C B. A
and Pepin—Robarts reports contemplate a list of concurrent~
powers with federal paramountcy and a list With prOVinCial
paramountcy For example, the C. B A, proposal makes retirement
insurance a concurrent field with prOVinCial paramountcy,and
;also makes atomic energy a concurrent field but with federal

paramountcy. Suppose the prOVlnClal legislature enacts a

law requiring the operators of all uranium mines to contribute
a certain amount to a fund which will provide a worker with~‘
vavpension when he or she retires. - However a:person will only

be entitled to the pension if'they work more than ten years in
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‘the mine. Suppose also, that Parliament requires that all -

workers in a uranium mine must retire after ten years in the

mine (supposedly because of the health hazard of extended

exposure to the uranium). Which law is paramount?.vThe
conrts woula have to characterize-the proﬁinoial‘law and decide
whether«itsf"pith and substance" or leading feature is atomic-
energy or_retirement insurance. Assume.the law is character-
ized as a retirement'law. The federal law must then be
characterized and it could be characterized as a law ln
relation to_atomic energy} Now we'have a situation WithﬁtWO
paramount laws. Both should be operative but. obv1ously both
can not practlcally coeXlst The'federal_law frustrates»the
provincial,and the provincial frustrates’the'federal,‘ The
courts would»probably make the federal law paramoﬁnt to the
provincial,althoughlit‘is not at all clear that such -an option
is available under the'C.B.A; propOsals.i

The problem becomes more complex if in our hypothetlcal
case,the prov1nClal and federal laws are reversed If
Parllament passes the law on . retlrement insurance and the

province passes the law on atomiC~energy,which would be para—;

mount? Now we have a valid federal law in an area of provincial

paramountcy versus a valid provincial law in an area.of federal
paramountcy. Should the field resolve the problem’ Is atomic
energy more lmportant than retlrement sav1ngs laws or should .

federal law,as a- matter .of pollcy,always be paramount to

prov1n01al laws9

Thls problem could also occur as a result of the proposals
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on.cable provided in the First Ministers report. 'éoth the.
province and the federal government have concurrent jurisdiction?
.over cable distribution with provincial paramountcy and it
seems.(although it is not perfectly clear) that both levels
' have jurisdiction over Canadian content (as one example) on
‘cable systems., If a_provinciai cable distribution. law is

"inconsistent" with a federal Canadian content law then the
federalslaw is probably paramount. (Qggrl: will the-word
“inconsistent" be interpreted aifferently than the paramountcy
doctrine which'renders inoperative laws that "conflict"?) But
what wouldtoccur if a federal cable'aistributiOn law conflicted
with a provincial Canadian content law? No answer is provided
in the proposals. | |

Another complication arsies'in’the First Ministers
pr0posa1s. Insteadvof providinq'aﬂcomprehensive‘and]erhaustiye'
code on the distribution of powers in the field of teieCOmmnnif
cations,'the First Ministers reached agreehent only on the>"
area of cable dlstrlbutlon.- Even 1f thlS 1s not a valld :.
".assumptlon, as that may have been the Only area in whlch reform
was sOught- the problemfremalns Sectlon 5 of thelr proposals
- preserves the status quo except where it was expressly changed
. by the preceedlng four sectlons.‘ The result of a. plecemeal
approach to COnStltuthnal reform can be that the past w111
return to haunt and compllcate the 1nterpretatlon of . the newer
prov1s10ns. One example will sufflcea It is generally agreed
that educational broadcasting is still a-COntentious cOnsti—_

tutional issue. Suppose one day in the future, but after
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the First Ministers proposals come into foroe, a court decides
that the_provinoial legislaturesthaVe exclusire jurisdiotion
over the content of educationalsbroadcasting. This power
would be deemed to haVe'always existed;and will therefore
become‘part of the statns quo.preserved in s.5. If the
provinces enacted a law relating to educational broadoasting
over cable which. conflicted with a federal‘law on Canadian
content, which would be paramount?_ According to s.2 the
federal laws on Canadlan content are. only paramount to
prov1n01al laws on Canadlan content or cable dlstrlbutlon.
Would the province's exclusive jurlSdlCthn over educatlonal.
.broadcasting be paraﬁount to a federal law in an‘area‘of
_concurrent‘jurisdiction7f The court. would probably invoke the
more usual approach of federal paramountcy but it is by no

-means certain.

III. The Residual Powerr

The C.B.A., and the Pepin-Robarts reports adopted differing

_positions with respect to‘the residuai power. The.?epin—
Robarts report-recommended that.the residual power should be.
‘assigned to the provincial leglslatures as is- the case in

most other federatlons. The Pepln—Robarts report suggested
-that_at present, the res1dual power in Canada "1s'largely
vested in Ottawa" (p. 29). Although on a literal‘readingdof'
the B.N.A, Act, this Wonld\appear.to be_accurate, in fact it
'isAnot :'The CVB A, report recognlzes ‘the reallty that.in

Canada there is a shared residual power. At the present time,
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if. a matter does not fall within the enumerated classes of
subjects in either the provincial or federalfsphere, the court
is required to determine whether it is a matter of national

concern or a matter of local concern. If the former, it

falls withih the federal residual power (the Peace, Order &

Good Government'clause) but if local,it comes within the
provincial 'residual power', s.92(16).‘.In practice the courts
have construed the federal residual power very narrowly. The
C:B;A; report recommends that the present practice be expresSly
entrenched. Recommendation 25.1 reads: .

Any legislative matter not expressly granted by the
Constitution should be within the exclusive legislative
power of the prov1nces, unless it is clearly beyond
provincial interests, in which case it should be W1th1n
the exclusive legislative power of the federal Parliament.
A matter ordinarily falling within provincial competence .
should not fall within federal jurisdiction merely because
it had "national dimensions, :

_Although one might argue with the llmltatlon on the "natiOnal

dimensions" 1ssue, it is surely not as restrlctlve as. the
approach advocated by the Pepln-Robarts report, ~-Denying.
Parliament any re81dual power, effectlvely locks Parllament
1nto only those issues which are concelved to ex1st in l979

or the lmmedlate future. If a matter of natlonal concern

Varlses in the future which does not fall w1th1n the Parllament S

S list of subjects it would have to be allocated to the prov1nces.

Not only is thlS a ludlcrous smtuatlon but 1t is 1nconsmstent
with the quest for flexmblllty consrdered so 1mportant by the

authors of the Pepln—Robarts report - One might ask»how the

' federal government fares in such countries as the United States

A
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where the states posseSS'the residual power. The C.B.A.
report provides the answer: " . . . in these countries the
courts nave interpreted the enumerated,heads of federal power

so widely that there is little need for a federal residual.

power" (p. 140). This situation however would not exist

under the new  Constitution as proposed by the Pepin-Robarts\

report; Earlier it was»noted that the Pepin-Robarts report
advocated‘a-listing of powers that were very detailed and
spec1fic to reduce the confusion and controversy that ex1sts
when general classes of subjects are relied on to describe

the divisidn of powers. It is because the Pepin-Robarts
report advocates a detailed description of‘the division of
powers that a shared re51dual power is ~now even more necessary

to insure that the Constitutlon does not soon become outdated.
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IV, Leglslatlve Interdelegatlon, Leglslatlve Adoptlon,
Administrative Delegation o

The Pepin-Robarts report also recommended that there be
S a prevision in the constitutiOn:which wonld enable one order(
of government to delegate legislative power te-the other
brder of government., The C.B.A. report, on the other-hand,
rejected such a proposal and instead‘approves only adminis-
trative delegation. Underfthe>present.B;N.A. Act, this trading‘
of legislative powers is unconstitutional. |

The Pepin-Robarts report supported the'principle~of
‘interdelegation of legislative power for the same reasen it.A.h
supborted‘concurrency,:zig., primarily to "enable the
distinctive requirenents of various provinces (ln partlcular
Quebec) to be met w1thout having to apply those arrangements‘
to all provinces" (p. 104). Although the C.B.A. report also
recognized that Quebec may have some distinctive-neede-it
conglnded that these needs could be accemmodated by-adminis-'
.trative delegation.; It is submltted that the C.B.A. proposal
is the preferable one. The beneflts of leglslatlve lnter—t'
delegatlons are far outwelghed by thelr costs.' The enly
obv1ous benefit would be to lncrease the flex1blllty of the
Constltutlon, but that can be achleved by less. drastlc measures.
:From a policy perspectlve, it. mlght be more ratlonal and is :
obv1ously more precise, than the Optlon of concurrenCJ.dhd
However if Spec1al powers are to be transferred to any oﬁé'\
province, it seems that 1t should be entrenched ln the const1~v
'tdtionyrather-than allow;ng the eonstltutlon to conslst of a.

shifting sea of powers.
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The disadvantages Qf»legislative interdeiegatibn can be
listed'aS'EOllows: | o |
a) it could result in a péftiél‘qr.wholesale amendment
of the Constitution which should only be effected by a S£rict
" and formal prbcedure. | |
| b) Taken to .its extreme, it could'result>in Canada becominé
either a unitéfy state or a loosely formed cqnfederal state,
'Adﬁittedly'(as the.Pepin—Robarts report points out) it is
uniikely Ehat ahy massivé delegation would occur. |
c) It could1create~aissension amongét the pfévinces.
Cohceivably Parliament could delegaté jurisdicti6n over
-commuﬁiéations £é Quebeé,‘but not to:ané other provincef This
would effectively result in gfanting"Quebec avspeciél-status,:*
whiéh_thevPepin—Robarté expressly:disépproves of. Admitﬁedly
the special status wouid‘not be entrenched, and the potential
- exists for £he delegation of the same,legislétive poWer to‘.
’all the provinces, but other political'féctors may pfevént
that frquoccurring.- | |
The C.B.A. requﬁ also recqgnizes this stsibility; On
p. 67 it states thaﬁ»intefdelégation "could as weli be used
to create a special statﬁs for a prpvinée . ; MO IE "special,
status" is to be afforded one or more provinces in redbgﬁition
of_théir special needs, then it should befa.conétitutiOnal
deéision'ana not a political one. . | |
| d) The converse is also true; _As.stated in‘£he CJE.A.

n

report, . .+ . the very existence of the power to delegate

vcan;give difficulty by encouraging.pressure by one léyel of
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governmén£ on the oﬁher to transfer powers, sometimes powers
that cléarly shouid only be exercised by the level of_govern—
ment to which they were given."‘(p. 66)
ej The C.B.A. repott also statés that legislative inter-
delegation could "add to the confusion in'the:eléctorate |
regardiﬁg who is respénsible for-certain:funcfiohs.":(p. 67f
»As well it can impair the politiéal process itself. A matter
may be inherently one of loéal concern, but is traded away to
the federal government in return for  some coveted federal_
power, If the federal government éaSses a'law on tﬁis local_i
matter, the provincial citizens would not have an effective
Voiée in the political process to express their disapproval of
the law. The federal government's fate_would'rarély_depend N
on the diséfféction of oniy one proVinCe,particﬁlarly a small
province, Since the Pepin—Rébérts reporﬁbadvocates a:division~
of legislati&e powers that takes into acCoﬁnt poiiticgi respon-
_siveness, this would clearly.be inconSistent with that ériterion.v'
f) The C.B.A. report also cites a very practicai prbblem

_that wéuld exist if only one prbVin;ial.législatﬁref&éré giﬁéﬁ
juriédiction over avmatter.otherwise Qithin federal‘jurisdi¢£ion.
> At‘p;v67 the author‘states: | | | » |
‘ Suppose, . . . Parliament_retaiﬁed aivorce ju:iSdiéﬁioﬁ

except in the case of Quebec, and the government wanted

to introduce a bill on the subject. What legitimacy

would -the members from Quebec have to vote on the Bill?

Yet the government might well have need of its  supporters-
. from that province to ensure passage of the Bill. If. ~

;any significant number of other legislative powers were.

involved, Parliament would find it extremely difficult to

function,

This would also militate against any formula whereby a pfovince
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was given jurisdiction.over a subject matter that is otherwise
. within federal jurisdiction.:

g) There presently exist_a number of mechanisms of
cooperative federalism which enhanées tﬁe flexibility of the
cdnstitutioﬁ without'resorﬁing to legislative interdelegatioﬁ.
Some examplés are:

| (1) Parliament can delegate the administration of
federal laws to a pro&incial board, (Similarlyithe provincial
legiSlatufe can do‘the same vizea;viz a federal board.) This is
the épproach proposed by the fedefal gd&ernmeht in Bill C-16,

© The Telecommunication Act. ' Under this scheme a proVincial

board would be able to aésume the powers exercised by, for
example, the-CRTCi‘ The policies adﬁinistered_however are still
those of Parliament,iﬁot ihe provincial,béard and noﬁ the
provincial‘legislaﬁure." Admittedly the more di3cretion that is
delégated-to‘the board, whether it be a provincial.o: federal
boérd, the more power_theiboard has to make.policy choiceé.~

This raises the question whether or not Parliamént ééuld.enact‘

a Telecommunicaﬁions Act Which consists of only one sentence:

"The C;R.T,C. (or a provincial board) shallAregulatetbroadcasting 
in the public interest." If.iﬁicould do so then broadcast poiicy-
wéuid effectively be détermined‘by é board rather than Parliamenti
The tréditional view is that this is simplyla léwful‘deleggtion~
of‘legisiative power to*an administrative'board. In the‘U.S.

this might be régardedlas Violating‘thé-dqctriné of sepaiation

of pdwers,éince it effectively'transfers législative éowérs.tql

the'executive, Although the separation of power doctrine has
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Clittle application.in Canada, one'mlght argne that this‘would
amount to an abdication rather than.a delegation,- and hence.
.should be invalid, Professor Laskin‘(as he then was) has
written that abdication is a political, not a justlciable
concern, and that in fact no abdication exists~if the delegating
authority can always retrieve its law, However the Supreme
Court of Canada has recently recognized that a legislature can‘
abdicate its law—making function, although it provided little
guidance on how to. recognize when that occurs: ‘Manitoba |

Government Employees Association~v.dGovernment(of Manitoba,

[1977] 6 W.W.R., 247, at 257 (S.C.C.).. It can now be argued
that where Parliament does not at least provide some standards
or pr1nc1ples to act as guldellnes to the admlnlstratlve body,
then an unlawful delegatlon occurs, - This however is stllluan
unproven thesis., | |
(ii) One leglslature can adopt some laws of the other

leglslature and then delegate these laws to 1ts own board or a
" board of the other level of government ThlS scheme of
adoptlon plus admlnlstratlve delegatlon" has been w1dely used
in the fleld of transportation and the marketlng of agrlcultural
products. It enables the leglslature to c1rcumvent to a very‘

-.large degree, the holdlng in the Nova Scotla Interdelegatlon case

whlch forbade leglslatlve lnterdelegatlon . However there are
Stlll some significant dlfferences in. the two approaches.;i
" A legislature can ' adopt" the_law of another leg;slature

if two conditions are present (for ease of illustration,



47

assime Parliament is adopting a provincial law) :

a) The provincial law must be Valid in~itsfoWn right,

b) Parliament would have been able to enact the law
itself had it wanted to. |
Legislative interdelegatiOn can be contrasted with adoption
with the following simple example. Under a scheme of |
legislative interdelegation,Parliament, which has exclusive
jurisdiction over postal workers, could’transfer that'jurisf_'
diction to the provincial legislature. The province'could then =
in enacting labour.legislation, prohibit postai workers from:
striking,but at the same time allow ail'other "provincial
workers“ (e.qg. teachers) the right to strike. This today
would be invalid.

Under a scheme of_leéislative adoétion, Parliament.could
adopt provincial labour laws and apply them to its postalA‘
workers. If the provincial labour.laws.prohibited teachers
from striking;then the postal workers~would also be‘prohibited
from.striking.‘ Since Parliament could itself pass'labour
laws for its postal workers it can adopt the'provincial.labour
laws, The prov1nc1al labour laws are valid because they
apply. to prOVlnClal workers. (teachers) not postal workers.

In effect Parliament has s1mply seen.an attractive law and
instead of.rewritiné it, it just adopts it.M'The‘policy tQ
prohibit-postal workers from striking is stiil Parliament's;
it\simply'coincides with the provincial-labour policy vis_a Vis
teachers. . | |

The courts have allowed this mechanism to be taken'to'
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even greater lengths. Parliament can adopt not‘only existing

provincial labour laws but also all future labour laws and have

them apply automatlcally to postal workers., ThlS now appears

to come close to abdlcatlon of law making power, but it can

| stlll1be constltutlonally defended. The class of subject

9l(5) "Postal Service" does not dictate any particular postal.

serv1ce law or pollcy. It is simply.the'vehicle through
whlch Parllament enacts postal service laws. When Parliament
adopts all provincial labour laws.to-be applled’to postal

workers it is making a policy decision, viz, that postal

~workers are to be treated the same as all workers in the.

province. If this is a valld pollcy, constltutlonally, theni

the most effectlve way of 1mplement1ng 1t is’ through the

mechanism of adoptlng-all provincial labour laws present or

future. Unllke legislative 1nterdelegatlon, the prov1n01al
leglslature is not empowered to leglslate for postal workers.

The province leglslates for teachers; Parllament.leglslates

. for postal workers;

This form of cooperatlve federallsm can be taken even
further, When Parllament adopts all present and future

prov1nc1al labour laws to be applled to postal workers, 1t

.can then delegate the admlnlstratlon of those laws to 1ts-

own board or to the same prov1n01al board whlch admlnlsters'
the labour relations of teachers.. Here in Mr.,Justlce Rands

words a "twin—phantom" is .created. When ‘the Ontarlo Labour R

Relatlons Board applles a labour law to a teacher, 1t is

deemed to be applylng a prOV1n01al law, but when 1t applles
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a labour law to a postal'worker,it‘is deemed to be applying
‘a federal law. Both laws of course are identical.

In R v. Smith [1972] S.C.R. 359 the Supreme Court of Canada

approved a scheme of adoption plus administrative delegation

that seemed to obliterate any‘differences that.might_have

existed between that and’legislative'interdelegation. -To some,
the Supreme Court went too far. There, a provincial highway.

~ board was admlnlsterlng both inter-and lntra—prov1nc1al trucking
pursuant to an adOptlon/delegatlon scheme. However the board

was imposing condltlons on the federal truckers that_it was

- not imposing on the provincial truckers. It appeared,ttherefore}
that the province was able to legislate for‘interprovinciai trucks
in a manner different from intraprovincial trucks,and this was d
the very reason legislative interdelegation was'invalidated,» |
However the problem with this schemeiwas not one of interdele-
gation but of delegation. Because the law adopted vested SO

much dlscretlon in the board it chose to exercise 1ts dlscretlon
in an 1nconslstent manner. Theoretlcally lt could have treated
one prov1nc1al trucker dlfferently from another prov1nclal

- trucker, By ' 'coincidence"” however it only treated federal truckers
differently from_provincial truckers.‘_Although the splrlt of:

the Nova Scotia Interdelegation case has beenfviolated_byvthis‘

~decision, its letter remains intact'

Even if the two levels of government are non able to

‘ achleve by this procedure somethlng they sought to.achleve by
leglslatlve interdelegation, there 1s Stlll a bullt-ln check .

or limit to its use. Essentially it is only workable when there
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are seml-concurrent areas of jurlsalctlon in the constltutlon.
It. 1nvolves norms =-- e.g. labour~laws, -- which are constitu-
tionally neutral,or at least within the jurisdiction of both
levels of government, hut become-exclusively federal or o
provincial when applied to particular persons or‘things (e.qg.
Indians, postalfWorkers; railways and banks)g Slnce it
involves areas which are "almost" concurrent, the fact that
it results in something akin to flelds of concurrent jurls—
dlctlon is not inconsistent with the Splrlt of the Constltutlon.
Hence both levels of government can pass marketlng laws but
their constltutlonallty depends upon whether the marketlng law
afflxes to a commodity in 1nterprov1nc1al trade or local trade.,
The content of the marketlng law is 1rrelevant ~and hence it

should not concern anyone that,as a result of a legiSlative

'adoption,all goods in trade are treated the same.

However there is some classes of subjects in the
constitution which are clearly the exclusive domain of one
level of government‘or the-other. The provinces could not

adopt Parliament's criminal'laws (although some ‘adoption of

criminal procedure is possible), or Parliament's currency laws.

" But by legislated interdelegation these exclusive powers could

be transferred to the}provlnces._ Where the;framers_ofkthe
Constitution_decide that a power should be with'the exclusive
domain of one level of government~.1t is. 1ncons1stent and
1lloglcal to then allow it to be transferable.

The feas1b1l1ty of thls belng used in the fleld of

broadcasting depends upon whether or not_the,prov1nce has any
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constitutional foothold in that field. TIf the provincial
legislatures have exclusive jurisdiction over closed-circuit
cable, as was suggested in obiter\by the Supreme Court of
Canada,'then such a scheme can be implemented. Hence Parliament
could adopt all provineial communication laws which‘are enaoted
for closed circuit cablecasters and-apply them where applicable
to open circuit cablecasters and broadcasters. The adminis-
tration of these laws can be delegated to the-provincialhboard.
However if the court:ultimately‘decides that Parllanenthalone‘
has jurisdiction over all aspects of broadcasting, lncluding
olosed cirouit cable, then no_adoption;could occur., The most
that could.happen is that'Parliament could delegate its communi—
cation laws to be administered by a provincial board'as_is o
contemplated by Bill C~l6.

" The difference betweenvthe two approaches ‘is signlfioant,v
for in the former.(i e. adoption) the‘provincial legislatnre'
is given a greater . role in formlng communication pollcy rather
than just admlnlsterlng it. | o

At the Charlottetown Federal Prov1nc1al>Conference of
Communlcatlons Mlnlsters in May 1978, the Prov1nce of Quebec
advocated a system of adoptlon plus admlnlstratlve delegatlon
Wthh was analogous to that used 1n the fleld of trucklng as

described earlier, However that proposal elther seems to

ignore the vital requirement that where a prov1nc1al law 1s

to be'adopted, it musttbe valld‘ln‘lts own-rlghts, or,‘lt is

'simply assumed that the provincial law is valid. Qﬁebec

proposes therefore that Parliament enact the Bill c-X which
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_contains the:folloWing~provisions.'

's.3(1l) where in any province a licence is by the law of
the province required for the operation of a
provincial telecommunication wundertaking; no
person shall operate a federal telecommunication
undertaking in that province unless he holds a
licence issued under the authority of this Act.

(2) The provincial regulatory ‘body in each province
may in its discretion issue a licence to a person
to operate a federal telecommunication undertaking.
into . or through the province upon the like terms
and conditions and in. like manner as if the
federal telecommunication undertaking operated in
the province were a provincial telecommunication
undertaking.,

Hence, in essence the provincial board could require .
federal broadcasters to obtain a licence from the provincial
board'and-thet licence would be granted on the same terms and
conditions that licences are granted to provincial telecom-
munication undertakings,

- But provincial telecommunication undertakings are defined
in the following way:
"telecommunications" means any transmission, emission
. or reception of signs, signals, writing, images, sounds
or intelligence of any nature by wire, radio or other
' electromagnetlc' system or by any optical or technlcal
~systems
prov1nc1al telecommunlcatlon undertaklng means a work
or undertaking for the purpose of prov1d1ng telecommunica-

tion facilities or services for gain or profit or otherw1se,
not being a federal telecommunlcatlon undertaklng. :

The problem with this- deflnltlon is it assumes that the prov1nce_

has jurlsdlctlon over these prov1nc1al telecommunlcatlon under-

takings., Although_at one time there may have been some doubt,

~there no longer is, as a result;ef the‘tdeSupreme Court of

Canada decisions, Capital Cities.and Dionne. Hence if the pro-

vince has no right to require such a "provincial telecommunication
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‘undertaking" to obtain a.licence to operate and stipulate'the
.‘terms of such a llcence, then Parliament can not adopt such a -
law to be appllcable to federal undertaklngs.

If the province does have jurisdiction over.closed circuit
cable then this scheme can work if a provincial telecommuni-
cations undertaking is redefined to mean only closed circuit
cable undertakings. It could argﬁably be-implemented even 1if
.there were no closed circuit systems in existenceior‘in operation'
as long-as‘there"were laws in existence-for them. Howerer-if
this last area of the communications field is held to be also ;
within exclusive federal jurisdiction,the whole scheme wouid '
collapse} Parliaﬁent could not adopt provincial telephone-
laws and apply them to federal hroadcast undertakings. *This
Would be like;pouring"gravy‘on your cornflakes.k

| In sum, if the field of communlcatlons ‘becomes totally
w1th1n the federal domaln, the adoptlon/delegatlon scheme w1ll
not work and the only ‘recourse will be s1mply to admlnlstratlte
delegatlon as in Bill C-16 If there is recognlzed a need to ;’
.allow some prov1nc1al jurlsdlctlon ln thlS fleld then the ch01ce.
should be toward some measure or concurrency entrenched 1n the
constitution, rather than allow1ng leglslatlve 1nterdelegatlon.

The latter is not only antithetical to a federal constltutlon

 but 1t knows no bounds and can be. used 1nd1scr1m1nately 1n all

areas of the constitution, rather than in only those areas ln

whrch concurrency 1is des1rable.
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Draft Federal Proposal on Cable Distribution

Cable N 1.
Distribution

Relationships 2.
between laws

"of the provinces

and laws of
Parliament

Consultations 3.

Telecommuni- 4.
cations
undertakings

Powers . 5.
continued

(as.présehted to the Conference of
- First Ministers on the Constitution,
.February 5-6, 1979.)
In each province the legislature may make
laws in relation to cable distribution within
the province, including the recéeption and Te-
distribution of broadcast signals; Parliament

mayvélso make laws in relation thereto for each

of the provinces.

‘Any law enacted by the legislature of a province:

pursuant to section 1 shall prevail over any law
of Parliament enacted thereunder except in relation
to the following matters: Canadian content,

Canadian broadcast programs and services, -and

~technical standards, in-which case any law

of Parliament shall prevail to the extent of

the inconsistency.’

The government of Canada shall consult the government
of the provincé concerned before*Parliament makes a
law in relation to cable distribution within that

province pursuant to section 1.

Telecommunications undertakings -coming under the

jurisdiction of Parliament as well as those coming

undérifhe jurisdiction of the 1egis1a£ure of a
érovince and'engaging in ;étiyitieé coming ‘under
section l'other than aS'carrié;s shall be subject,
in so far as such aqtivities are cohéerned, to the .

laws enacted under section 1.

Except where otherwise expressly provided in section:

1 to 4, nothing therein»shall derogate ffom-thev

Alegislatiﬁg poﬁers that Parliament and the legislaturesi

of the provinces had immediately before the coming

into force of these. sections.
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BILL C-"X" : An Act respecting federal telecommunlcatlon
undertakings

SHORT TITLE

1. This Act may be cited as the "Federal Telecommunlcatlon
© Undertakings Act",

INTERPRETATION
2., In this Act,
"provincial regulatory body" mean

a) a commission, board, tribunal or other body established
by or pursuant to an. Act of the leglslature of a :
province, or :

b) a person designated by the lieutenant governor in
council of a province,

to regulate telecommunications in the province; .

"telecommunication undertaking" means an undertaking that is
" carried on within Canada for the purpose of providing tele-
communication facllitlies or services for galn or proflt or
otherwise; .

"telecommunication" means any transmission, emission or
reception of signs, signals, writing, images, sounds or -
intelligence of any nature by- wire, radio or other. electro—
magnetlc system or by any optical or technlcal system, '

. "federal telecommunication undertaklng. means a work or_
‘undertaking for the purpose of providing telecommunication :
facilities or services for gain or profit or otherwise, to
the extent that it is subject to the leglslatlve authorlty of
“the Parllament of Canada, .

"provincial telecommunication undertaking" means a work or
undertaking for thHe purpose of providing telecommunication
facilities or services for gain or profit: or otherw1se, not
belng a federal telecommunlcatlon undertaklng, ' ;

"law of the province" means a law of a prov1nce or mun1c1pa11ty

not repugnant to or inconsistent w1th this Act;
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OPERATION OF UNDERTAKING:

3. (1) Where in any province a licence is by the law of the
province required for the operation of a provincial tele-
communication undertaking, no person shall operate a federal
telecommunication undertaking in that province unless he '
holds a llcence issued under the authority of this Act.

(2) The prOVlnClal regulatory body in each prov1nce may
in its discretion issue a licence to a person to operate . a
federal telecommunication undertaking into or through the
province upon the like terms and conditions and in the like
manner as if the federal telecommunication undertaking operated '
in the province were a provincial telecommunication undertaking.

TARIFFS AND TOLLS

4. Where in any province tariffs and tolls to be charged by

a provincial telecommunication undertaking are determined or
regulated by the provincial regulatory body, the tariffs and
tolls to be charged by a federal telecommunication undertaking
in that province may in its discretion be determined and
regulated by the provincial regulatory body in the like
manners and subject to the like terms and conditions as- if

- the federal telecommunication undertaking. were a prov1n01al

telecommunlcatlon undertaking.

.

- GENERAL

5. Subject to agreements between the goverﬁment of Canada
and the government of a prov1nce, the Governor in Council may
exempt any person or the whole or any part of federal tele-
communication undertaklngs from all or any of the prOVlSlonS
of this Act. :

6. (1) Every person who violates any prOVlSlon of- thlS Act
‘or who fails to comply with any order or direction made by a
provincial regulatory body under the authority of this Act is
guilty of an offence and is liable on summary conviction to

a fine of one thousand dollars or to lmprlsonment for a term
of one year, or to both.

(2) A fine imposed under subsection (1) shall be paid
over by the magistrate or officer receiving it to the
treasurer of the province in which it was imposed.




CHAPTER III

FEDERAL AND PROVINCIAL OBJECTIVES IN COMMUNICATIONS

- 1. Preliminary Notes

The positions of the various provincial governments on
matters germane +to broadcasting can be located by andexamina—
tion of public statemehts ﬁade‘by these governments and by an
analysis of documents submitted (or.speeches made) in the
course of federal-provincial negotiations. Aside from the-
~ ongoing constitutional discussions_Which have dealt with the
di&ision of powers in general (i.e.; dealing with all aspects'
of government activity) between the federal goverhmentAand |
the provinces, there have been a.humber,ofAmeetings-in the
area of communications between the federal Minister of Communi—
cations (and/or her officials) and her (thelr) prov1nc1a1
counterparts, The two most recent meetlngs anOlVlng the
respectlve cabinet mlnlsters were held at. Edmonton on March 29-
d30, 1977 and Charlottetown on March 29~ 30 1978'

One difficulty in undertaklng an- analy51s of broadcast
policy objectlves is that many stated objectlves operate at f

dlfferent levels of generallty. That 1s, while some rererence

spe01f1c po11c1es, others constltute broad statements Wlth
‘rather ambiguous policy 1mpllcat1ons. Us;ng the_Language;.

employed by political scientist Murray Edelman (Symbolic Uses

of Politics; 1969) , we might distinguish between'objectives
which are largely "condensational" and those which‘are "refer-

‘ential."  Referential objectives have clear policy implications:

57
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for example, the objective, "The Canadian broadcastinghsystem.
should be effectively owned and-controlled by Canadians" has
some rather clear-cut consequences, even though it may ‘leave
open some minor questions of degree (for example, what exact
proportion constltutes "effective" control?), On the other
' hand, an objective such as, "To safeguard, enrich and strengthen
the cultural, economic and social fabric," has no definite-
(umambiguous) implications, since almost any‘government policy
could be said to further this objectlve (in fact, prooonents
of two opposing and contradlctory policies mlght claim that
each. indeed fulfills this objective). |

ft‘will be important in the analysis of the broadcast
objectives ofrthe federal governmentland‘the provinces to
identify areas of conflict or potential conflict, -This implies
:‘a‘greater'focus_on_referential_objectives, as it is at this
leyel that actual conflicts are likely to arisewlrln practice,'
many objectives would likely have some_elements of both of
the polar types (referential and condensational) described
above.v And, in theicase of the dispute between'Quebec~and the
federal government, even highly generallzed objectlves may not
be accepted by all partles 1nvolved (For example, Quebec_
might dispute the‘objective of “Canadian ownership" by arguing:
" for ?Quebecois.ownership," even‘though the .latter may not
logically negate the former), -

One. further dlstlnctlon mlght be. made in the analy51s of
objectlves the dlfference between objectlves.relatlng

primarily to means and those relating to ends. Because of,
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the nature of federal~provincial negotiations, many . of the
objectives formulated both by the provincial governments and
the federal government appear to have an explicit reference
to means rather than ends; That is, objectives point not to
how the broadcast (or mass programming) system(s) should be
constructed or how it [they] should serve Citizens, but rather
in whose hands effective regulatory control should 1lie,

Our concern at thlS stage shall be more in terms of those
objectives referencing regulatory/policy ends~rather than
means, 'Our-assumption is that the matter‘of'who'controls what
elements of that which is currently known as the broadcasting
system is open for discussion and negotiation, and that |
objectives relating to means need not‘he considered\as cast
in stone; |

However, we assume'that:in regards to ends'there-exists
-_some continuity between past federal concerns and those which
are currently operative. That is; we view  as constraining
factors in the current discuSSion certain federal government
objectives‘such as.the need for Canadian ownership and control,-
and Canadian content., These objectives are, we believe,
limited in number, but will be Viewed as elements least subject
to modification in the current discuSSion. We Will on the
other hand, regard as more changeable those objectives which
~assert that the best (or.only) means for implementation of-a-
policy is through federal legislative action and/or'federal;'
regulation (that is, those objectives which by implication

make this claim). The purpose of this initial analySis of
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policy"objectives will be:

1) To identify areas of commonality with respect to‘policy
2) To‘identify areas of conflict with‘reSpect to ends,
and to evaluate the degree to which these conflicts
might be resolVed by changes in the negotiating
positions of.eitner party (especially the federal

government) .

An analysis of means will not be undertaken at this point,

but rather will follow as.part-of the scenario exercise to

come later,

2, Provincial Objectives - EnglishVCanada

For the most part, statements made by the various Engllsh
prov1nc1al governments at federal -provincial COnferences

lndlcate a de51re to regulate or control cable dlstrlbutlon

systems, which are regarded by them as - "local works and under—"

takings™ (notw1thstand1ng recent Supreme Court de01s1ons
abnegating this.interpretatipn). The‘degree,to which tne

‘ provinces see themselves regulatingvprogramming content (as
opposed to hardware and/or non- programmlng servrces) is not
clear, but there appears to be some range from the po51t1on ot
Saskatchewan (which sees as an vnoortant aspect of its pollcy
platform the ability to make some laws of general appllcablllty
[e. g., regardlng commerc1als] relatlng to broadcastlng) to
‘that of the Maritime prOV1nces, whlch view broadcast 51gnals

on cable systems as a matter of federal concern and which in
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the past haveVconceded—some‘advantages to a strong federal
roleu(i.e., this would enable cross;suhsidization which could
benefit the citizens of the Maritime provinces).; Many provincial
governments have laid claim to control over content_relatingw'
to pay television, which is typically regarded'by the province

‘as a closed-circuit service.

.The structural conditions under which provincial govern-
ments operate also give rise to a Variety of provincial
negotiating stances. The Prairie proVinces of Alberta, Sask—
atchewan and Manitoba all own lntra provincial telephone under—
takings, and objectives expressed by these‘prOVincesimight in
some -senses’ be interpreted as resistance to any incursions
(through the regulation of cahle)-into territory:they previously
occupied themselves (through the’control.of the telephone system).
The opposite is true for the prOVinces of Ontario ‘and British
Columbia, in which private telephone companies Operate under |
federal jurisdiction.h Within English Canada, this difference

‘has in some senses been related to the degree to Wthh each
individual prov1n01al government promotes "competition ,agf;»:'
desirable policy in cable teleVision serVices (and, especially,’
pay television)’ The differences might,-of course, also be .
.attributed to the different ideological perspectives of the
various political parties currently in power.~1-‘3' B

(a) British Columbia . ‘

‘The position of British Columbia at the l978*CharlottetoWn
vconference revolved around its criticism of the (then) proposed

new communications legislation, Bill-C—24. Brltish Columbia‘
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indicated at the time that it felt‘a séatémént récbghizing
provincial competence and.declaring1intergovernmental consulta-
tion as an objective néeded to be included in fhe legislation.
Also,‘the province felt it'shoﬁld be able to designate a person
to sit on the CRTC, and that such a part-time member (one from
each province) should be empowered to vote on matters which
(s)he Has been involved in through the hearing process.
(Currentiy, part-time members of the Commission more or less
serve as geographical representatives, but are appointed by
the federal government and do not have the same voting pQwers"
as are vested in full-time members.’) | |

British Columbia regards as unacceptabieofederal intrusions
into.the area it claims as under'provinciai jurisdicfion
(relating to_non—broédcast or closed-circuit sefvices);the
following provisions of Bill C-24: . | |

1) that thé éRTC can make regulations_respéCting.EEX

service (including non—broadcastuservicés) provided
. by a cable:SYStem licensed as a.broadcast rebeiving'
uhdertaking; ) | -

2) that any serVice i§ prohibitedAfrdm éarriage unless‘

CRTC approval has been-obtained;‘ | 7
‘3) that the executive.committee.caﬁ prohibit any gervice
"if it cdnsiders the‘résultant_cbmpetition would not
be in ﬁhe public intefést; | -

British Columbia's position regarding COmpetitian 

fapplying_to telecommunications aé well as cabléf_is that,

"compeﬁition on other than natural monopoly serVices.should be
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'encouraged," and that the monopoly portion of a regulated’

industry should not be used to Create a barrier to entry‘by
a competitor in a sérvice offeriog which is not in itself a
natural monopoly.

The province's stand on pay television involves a rather

extensive series of policy'objectives; as follows:

1) regulatory authority reside as close as possible to.
thé end ﬁser; ‘ |

2) there be a degree of competition;

3) rates be fair and reasonable;

4) benéfits from the dovelopmenf of pay—Tanccrue to the
B.C. economy; | |

5) the people be assured of héving.access to_information
'closely related to their lifestyles' fi.e;,.regional
input] ; »

6) pay TV;realize its potentiél fo.oﬁfer originai; uhiQué
and varied'programming. | | : |

At a more specific level,>thé'followiﬁg "goals" were

delineated: B - o

a) provincial jurisdiction;

b) province to have a role-in_regulatioﬁ of any ﬁarional
agency;. | | W | B

c) competltlon in llcence applrcatlons- '

d) licenses to be open to cable operators, broadcasrers,
program producers or any other prlvate or_publlc
entity; | IR

e) licence applicants free.to\select’any means.of

distribution;
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if monopoly in nature, the pay TV service to be subject

“to regulation 'in accordance with provincial staﬁdards';

g)
h)

i)
3)
k)

1)

physical plant to utilize B.C. industry;

programming to utilize B.C. program producers:;
opératorS‘to be from British Columbia and1preferably '

local;:

majority Canadian rather than foreign content; .

regional and ‘local programming to be available;

pay TV not to duplicate theatre or broadcast ptogram—

- ming fare.

With fespect to mechanisms'fbr the sharing of power,

British

Columbia is willing to "consider accépting a dele-

gation to exercise the powers, duties or functions of the

federal

British

“circuit

and not
(b)

In

governmenf," but insists that this, "in no way refutes
Columbia's jurisdiction over non—broadcast or closed-

services.," ‘'Such delegation would have to "give the

‘province scope to encompass provincial concerns: and interest,"

merely "transfer the work and cdst-to.the provinces."
Alberta

the Western Premiers' Task Force on Constitutional

Trends (May, 1977), it was reported that Alberta recommended:

1)

2)

that cable distribution undertakings. be subject.to
provincial law [a position also held by-Séskatchéwan}

that all cable services not involving broadcast signals

"be subject to provincial control [a position also held

: 3 )

by Saskatchewan and Manitobal]

educational communications carried out by cable or
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wire should be eXclusively.a.provincial concern
[a position also_held by Saskatchewan_and Manitoba].

Alberta owns its major telephone\company‘(Alberts-Govern_
ment Telephones) and an educational‘broadcasting corporation
(Alberta Educational Communications Corporation). It has, in.
addition to the above, at various times indicated:

1) it would llke part1c1patlon on. the CRTC

2) an expressed need for greater provincial affairs
lnformation on: broadcasting undertakings (espeoially
the. CBC) in the province

'3) it claims jurisdiction over pay television_

4) it is concerned about the prollferatlon of cable
systems (especially insofar as competltlon in long-
haul microwave with Alberta Government‘Telephones 1s‘
possible). |

(c) Saskatchewan-

'5askatchewan'svstrong advocacy of the'non-profltfcomﬁunity—
controlled, co—operatlve approach to Cable telev1s10n ownershlp
has in the past led to some level of confrontatlon between it
and the federal government, espec1ally surroundlng CRTC dec1s10ns
giving cable lloences to prlvate companles (not co-operatlves)
in some~centres in the pro?ince; The government telephone
.company, Sask-Tel, has taken the pos1tlon that lt w1shes to
own and rent to cable companles the hardware used for cable .;
television. The prov1nce, through an . organlzatlon called the
Cooperatlve Programmlng Network (CPN), also tried to 1ntroduce

a form of cable-pay-TV w1thout CRTC approval. Thls organi- A
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_zation has since gone bankrupt. Saskatchewan,; along.with

British Columbia, recommended (as part of the Western Premiers’

Task Force) that commercial content (in broadcasting) Should"

- be subject to provincial laws of general application (with the

possibility of formal delegation to an appropriate federal

agenda if arrangements with individual‘provinces were made).

Thé term "general applicability" undoubtedly refers to legisla—
tion such as that regarding advertising (provincial involvemeﬁt
occurrihg under the purview of provincial consumer legislation).
Saskatchewaﬁ has claimed ﬁurisdictioﬁ over pay télevision,
educational television, and to some'exﬁeht, “lpcal_broadcasting;"
with some expressed willingness to share'respohsibility in

areas other than pay TV. It also favours the integration of

‘CATV and’ telecommunications hardware, an issue arising both

from its ownership of Sask-Tel and a felt need to improve

' service to outlying areas (through cross-subsidization).

(d) Manitoba

In November of 1976; Manitbba signed an agreement with
the federal’govérnment'reqanding respéctive areAS’of reépdn—
sibility. While it is4not clear that this document has any
legal status (e.g;,'as a mechénism er«délegation), it does -

clarify provincial claims somewhat; services defined as

"programming" ‘are to be within the purvieW"of‘the federal

government while.those.defined~as-non—prbgramming are to be the

reSponsibility_of the provincial governmént. (The CRTC was

‘not a patty to. this agreement.) Elsewhere (the Western Premiers'

Taék Force) , Manitoba agreed with.othér provinces:. 1) that




67h

cable services not involving broadcast signals should be
subject'to provincial control [thisiis consistent with the
Canada-Manitoba agreement] and 2) that educational commun i-
cations carried out by cable or wire should be excluSively a
provinCial concern. Implicit in Manitoba's signing_of the
Canada~Manitoba agreement is an‘acceptance of the concept of
federal responsibility over pay-~television (as a programming
service).. It is uncertain at this point whether this position
will continue to be held by Manitoba in the face of a-tendency
for other provinces to argue that pay televisioniis an area of
provincial competency . |

(e) Ontario |

-Ontario's interest in regulatory control over cable. »
television has been.long—standing.' At the May,-l975 Federal¥
Provincial conference on Communications, the-(then) Minister,
John Rhodes, presented a proposal advocating prOVinCial |
jurisdiction except over aspects of cable involVing federal
" broadcast Signals. At the 1978 Charlottetown conference,_ :

Ontario indicated that it wanted to licence and regulate cable,

including closed-Circuit serVices.. In this regard the prov1nce‘

indicated a position in favour of Single—tier (presumably

:prOVlnClal) regulation with "clear lines of responSibility
Aand accountability. The prOVince also issued a~series of
policy objectives for the development of pay teleViSion, but
stopped short of claiming prOVincial jurisdiction (exceptn
perhaps by implication).' These objectives are as follows:

1) Pay TV should ndtijust duplicate existing services,
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but should offer choice and a greater,diversity of
programs and services | _

2) the consumer should have the flexibility to pay only
for thbse;programs he chooses to watch (pay-per4
program) | |

3) pay TV must guarantee broader access togdistribution
systems and audiences for‘Canadiaanrogram producers
(and cultural industries.in general) | ;

4) there‘should be emphasis on incentives which foster
competition regarding_Canadian programming‘and less
on specific quota systems

5).cable'is the preferred means of distribution although
"off air" distribution may be suitable in non-cabled
areas. o

Generally, in the area of Pay TV, ~Ontario felt that "Pay

TV is not broadcastlng in the tradltlonal sense" and that one
should not attempt to "force—flt (pay TV) into a broadcastlng
mold." | |

Ontario's emphasis-on control over cable television'led

it to express reservations (at the 1978 Charlottetown confer-
ence) about the way in whlch cable was treated in the draft
.communlcatlons'leglslatlon (Bill C—24); according to.Ontarlo,
cable needed to be treated ln a.separate part of the act.

" Ontario also felt that in the draft legislation the term
'"programmlng" was too vague, and ought to be replaced by - a
dlstlnctlon between 1) programs and 2) serv1ces, thus, stock

"market announcements, etc. would clearly be separated from
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conventionai mass media programming;. Finally, Ontario was
concerned that the powers of the Governor in Council (to set
aside, direct or even vary decisions) be restricted in the
event that power is delegated to the provinces (this cqftentiy
is included in some but not all sections of thelprOposed'act).

(£f) Atlantic Provinces, | |

In May of 1975, the Matitimes Provinces issued a working
paﬁer on Communications Objectives,, which identified~a
number of objectives, mostly in the area of telecommunications.
In the area of broadcasting/cable teleViSion, the follow1ng |
objective was outlined:

"To participate with the‘fedetal governmentlin making
available to all citizens of the"Maritimes a broadcasting
service that provides a proper balance of inforﬁation,t_‘
enlightenment anddentertainment, which recognizes and7promotes
throughout Canada the'unidue culture ofjthe,Mafitimesfand which
»contributes to the development ofvnationaliunity and.tegional.
identities," | B

~While the Maritime papér did not:recogniZe fedefaitjﬁfiei
diction over cable distribution systems,‘its‘jﬁrisdiction'over
the "broadcast" ‘element of cable TV was . acknowledged : The |
Maritime provinces also wanted "federal prOVinCial mechanisms
that would permit more effective partiCipation and impact on
decisions on broadcasting matters that_affect the region;
Objectives which appear implicit in discussions initiated by:
-the Maritime provinces include: | | |

1) the neCeSSity of extendingfservice to all‘parts'of B
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the Maritimes:. CBC serVice, 2nd language coverage in
New Brunswick, alternative programming in New
Brunswick;

2) a positive commitment ﬁo increased regiqnal program-
ming, including a regional CBC television broadcasting
centre, |

Nové Scotia in particular has been pressing for direct

input into the décision-making process. 

Newfoundland's position might,be considered somewhat

independent from thOSe of the other Atlantic provinces. Its
concerns revdlve around the broadcast coverage'problemé
experieﬁced by those in rémote‘areaé of the proVince (espgcially.
Labrador). At the i97é Charlottetown‘conference, Newfoundland
présented a paper regarding "Mééhanigﬁs for Conéultation".
“which argued in favour of reguiatory consultation tO'parallél
.'federal—provincial consultation (i;é., ministerialvconsultatioﬁ).
In the area of pay television, the folloWin§~objéctives
were outlined as part of thé Final Report of thé'W6rkin§ Group
on Pay Television (Nov. 1, }977): |
New Brunswick: - pay TV.should ﬁaximize viewer~ch§ice
- should be recéived byiés many Canadians as
practiéabie. o
- should be posifiVe force in advéncement
of Canadién and reQional\prQQram production
- must not impair or impede off-air bféad—
casters in.pfoviding service |

- should promote development and understanding .
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of Canadian and regional cultures
Nova Scotia:s - should be made available to all Canadians
at equitable rates
-~ can be viewed as-pay—as—you—use telecemmuni—
cations service |
- should operate in competitive environment
‘rather than having centent or structure
legislated |
- should play positive role in deveiopmenn.and,
promotion Of'Canadian program ?roduction
facilities ‘ | |
- should play role in creatien of Canadian
market conducive to development of Canadian‘
talent from all regidns |
Newfoundland: - should increase choice and‘diversitj~qf
| services . | |
- snould be available without discriminafien
| as to_rates and quality of se%yice}_fd;ali-
ACanadians.. | | o S
‘?.must be logically and conslstently 1ntegrated
w1th ex1st1ng natlonal and prov1nc1al
communlcatlons systems and serv1ces
These objeetlves appear to be very slmllar to those of
Ontario;  the general areas. of commonallty are l) nOn dupllcation,'
2) pay-per-program (Nova Scotiad), 3),reglonal product;on,~and

4) competition (Nova Scotia).
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3. Objectives'df‘the“Province*of Quebec

Quebec's objectives in broédcaéting are Qutlined 1) in
a lQ?S_docuhent entitled, "QueBeC,‘Master Craftsman of Its own
Communicatioﬁs Policy," 2) position papers concerning mechanisms
for consdltation, competition, pay telévisioh'and proposed
federal legislation (all of which were presented at the federal-
'prbvincial conference on communicatioﬁs in Charlottetown in
March of 1978), 3) comments made by the Quebec Minister during
the Charlottetown conference. | |

For Quebec, communicétions obﬁectives can bé subsumed
under the general objeétive_of, "aChieQ(ing) politiéal sover-
eignty tbgether with association withtnn?Canédiaﬁ friends in
areas of mutual benefit to us" (Opening Address by Hon. Louis
O'Neill; Charlottétown, March 29;30, 1978). Quebec concedes
that there are areas of mutual concern 0ver\which.Quebec is
' not making a complete jurisdiétibnal3claim in broadcasting,
namely, 1) allocation of frequencies, 2) services available.‘
tQ‘respectiye ﬁinority.grbups,‘3) the establishmént‘éflintera.‘
national tariffs (this latter ‘item applicable ﬁo telecommuni-
cations and not in iﬁself\very germané to broadcasting), To -
this list, the discussion of the Quebéc-delegation at the
Charlottetown conference Seemed‘to ihdicate‘thaﬁ Quebéc.would
add,-aé part of é power-sharing arranéementAunder the "St.
‘Laurent" formula, regulatory authority'overAfedefai undertakings
such as-the Caﬁadianléroadcasting\Cor?oration and"certain (as
vet unspecified) crown_corpdrations regulated by the_federal

government. (cf. Quebec presentation, "Federal Legislation
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and the DelegatiOn of‘Powers"f It is'not clear,‘howeVer,
that this arrangement for the: d1v1s1on of powers was seen to
be satisfactory to Quebec in the long-run. That is, the_-
proposed division (a la st, Laurent) was to constltute an
\1nter1m arrangement to be made pendlng a more\"satlsfactory
solution (1.e., constitutional and polltlcal’changes vesting
in Quebec greater if not complete legislative-jurisdiction).
Whether, in the ultlmate sScheme . of soverelgnty ‘envisaged by
the Quebec government the Canadlan Broadcastlng Corporatlon ("and
other federal crown corporations” ) would come under the purviéw
of the Quebec regulatory:board, remain under federal control-'
‘(subject to mechanisms of consultation) or simply be dismantled
entirely is, at this point, unclear, . 1 | “

In addition to the>above claimsdresPecting-the division'h
ofdpowers, Quebec, during the Charlottetown conference; elabora—
- ted on two areas of fundamental disagreement with the federal
government. The first of these c0ncerned federal communlcatlons
'objectlves, and the conceptlon of - the~"s1ngle system asgﬁg“
embodied in the: Broadcast Act of 1968 and’ carrled through to«”
the draft Bill C-24 whlch had just been glven flrst readlng |
prior to the conference.‘ The'approprlate clauses 1n«that .:”
proposed.legislation are: e o I

3(e) Broadcasting undertaklngs in Canada make use of

radio frequenc1es and such undertaklngs constltute
a s1ngle system,.hereln_referred to as_thef
Canadian broadcasting system‘.-; .

2(1) ™"Broadcasting" means any radiocommunication in .
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which the transmissions-aré intended for direct
'reception.by the general public;
"Broadcast undertakiné" means a telecommunicafions
unaertakihg thafvprovides a serviée of broadcasting
reception (in this Act called a "broadcasting
transmitting undertaking") and inéiudes a broad-
- casting network operation. |
This phraséology remainslunchanged in the more recént
vérsion of the new Communications legislation (Bill C—lé;‘
given first readin§ in”Ndvemberlof 1978) . The_QuebécAcriticism :
was stated as follows: o
"The decisiéns start fromﬁtﬁe_artificiai principie thét
cable-distribution_and radio énd televiéibn must necessarily
form part of an indivisible systém;aﬁd'they_justify'this more
by economic, technical aﬁd pragmati¢ criteria than by actual
analysis of the medium,and its role or its roots ih.Quebéc

life.," (Federal Legislation and-Délegation of Powers) .

The.second criticism which Was le&ied at_the federal
government related to the.ﬁgtter of the ability of thelfederal
executive to intervene in CRTC decisions (specifically;:by
setting aside or réferring back éeftain typeé of decisions).“
The Quebeé éovernment wasuconcerned*about.the “practidéi

cOnéequénces dfithe appiicatidn of certain séctioﬁs:fespécting
the powers which ﬁhe federal.government intendsito‘ﬁake‘in
regard to a‘neW_CRTC."‘ According to Quebec, "To perﬁitiﬁhe B
exeéutive bower.tb intervene . . rjwould inVolve an_inftusiqﬁ

of one authority upon another and would contravene the
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principle of separation of powers.,"
This regulatory principle, then, is not consistent with

the manner in which Quebec operates the Regie des Services

Publiques, in which the government (executive) is responsible
for setting policy but the Regie has the soleAauthority over
decisions implementing that policy. Mme. Sauvé's response"
- to this issue at the conference was that the power to overrule

the CRTC has been rarely 1nvoked but M, O'Neill dld not

accept that response, statlng that the important issue was the'

principle that intervention could take place.

Behind this concern of Quebec's,one might read (by
implication) the message that Quebec would have a- concerniln
the division of powers under s1tuatlons 1n Whlch the latter
does not have legal jurlsdlctlon (1 e.; delegatlon) ' Specl—_w
flcally, Quebec would clearly be concerned that, 1f the Regle
were to regulate some areas of that whlch is currently called
"broadcastlng," the federal government would not be able to

overturn individual dec1s1ons..-

The two issues of s1ngle system" and executlve 1nter—w'

vention" would. appear to relate. mostly to means of 1mplement1ng

policies, rather than policy ends., Yet the s1ngle system
.jlssue also touches on the developments of pollcy objectlves‘
related to ends: speclflcally, the issue is whether or not a
separate set of objectives should be devlsed for broadcastlng,
and cable telev1s1on (to thls, one mlght either add or subsume
pay television, closed—clrcult serv1ces, etc. ).' The Quebec

government appears to be ‘arguing that there ought to be a
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separate set of.objectives for broadcasting and cable, although
it is unclear whether they are‘insisting that the federal ” |
government issue two sets of objectives. It is cenceivabie,
for example, that the federal geternmeht coﬁld‘issue a bmoad.
set of objéctives for both broadcastihg and‘cablek and leave

“to the provinces the ability to[set-their own objectives for
edach respective area (separately). From a pragmatlc (i, e.,_:
control/regulatory piactice) standp01nt, however, the ;mpllca~
tion'of Quebec's statements are clear: the’federal govethment'.
must not insist that the'provinces treat_brdadcaeting‘and‘cable
as a "single system." That is; the provineee,(er at least A
Quebec)‘must be given-the_abiiity te exercise a:eeparate:
policy over cable television. S |

In eome senses, the issue of the degree of differentiatibn'
between broadcast and cable objectives.would‘appeat to be eveh
strenger in provinces other than Quebec. GiVén‘Quebec's_claim‘i
for sovereignty over all areas of communication except certain
narrOle specified areas of "mutual>¢oncern," it istnot_cleaf
ifvthis claim were honoured that federai objectives~shohld
be.vety wide—ranging. In fact, ekcept for those objectives
relating to management of the‘frequenCy'spectrum and the opera-
tlon of the CBC, it would appear as if Quebec would argue that
there is not much of a role for federal objectlves at all
except 1nsofar as they can be subspmed under Quebec's ' own.
cultural 1mperat1ves.i. o ‘

For the other provinces, most of Whlch are demandlng a

role in cable telev151on, thlsQ51tuatlon is. less ptonounced.-'
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Many provinces conoede cOntinued-federal control over broad4
casting, but are requesting to have power to»develop'and
implement policies in the area of cableltelevision. Effect-
ively,vthey are stating that the federal government should
not_regard broadcasting and cable‘as a_single system (except
perhaps insofar ae cable carries broadcast signals), but should
make objectives regarding broadcasting and leave to the
provinces the formulation of cable’polioies.‘_Certainly,‘in.
the instance in Which_the'federal government.has (almoét |
complete) regulatory control ovet.broadcastind but only
minimal control over cable television, two sets of:objectivee
become Vefy necessary. | a |
Quebec's current thinking with respect to communications
policiesvmight best be understood hy'a review of its position'
with respect to pay teleuision (this position was tabled at;/'
the federal—provincial converence on communioations in*
February of 1978 as the recommendatlons of the (Quebec)
‘steering commlttee and worklng group studylng pay telev151on). ‘_i
The general objectlves stated in thlS document are para-f
phrased as follows: | | | | ‘
" 1. Access be. prov1ded to "all elements of 5001ety.
‘2. mx1st1ng communlcatlons 1nfrastructures be employed
in the development and operatlon of Pay TV
3. Act1v1t1es of prlvate concerns prov1de maximum beneFlt
to the public.
4, Quebec-based ownershlp and management._

5.,Pay -TV contrlbute to the development of the audlo—
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visual production industry in Quebec

6. Quebec culture be.prdtectéd and promoted.

The acfual.text of the third objective listed abo&e is
as follows: "While respeéting free enterprise within the
economic system, the State must ensure that the adﬁivities of
private.concernsAérovidé maximum benefit to the pUblié."

This is consistent with the interventionist strategy éeen by
Quebéc-as key in the attainment ¢f thé»province's.cultural
objectives.‘ That is, while Quebec aécepts the idea of dévelop—
ment in the private sectdr of commun}cations, it appears to
be more willing than other provinces (most notably Ontéfio)
to subsﬁme the activities of private enterprise under larger
cuiturél objectives-established>by the state.' This*aiso
implies ensuring that the State piays an active role ih the
development of communicationé.systems (rather.thaﬁ*passively
reactingfto the develoément_of_technqugical systems regarded

after the fact as faits accomglis).

Much has been written about the special role the

(provincial) state has playgdiin the<development of. Quebec

since the "Quiet Revolution." (cf., H., Guindon, "The Modern-. .

‘ization of Quebec and the Legitimacy of the Canadian State"

in Glenday, Modernization and the Cahadian State (Toronto:
Macmillan, 1978). Quebec's current pronouncements appear to.

be a (donsistent) continuétion.ofupast polipies which have

evolved since the early 1960's and presaged the position not .

only of the Parti Québegois‘but.aléO~other political parties

in that province.




79
A summary df some of thevmore,important proposals pertain-
ing to pay television whicb Quebec included in its‘working
document are as follows:
- pay—per—program‘(vs. pay—per-channel) to be favoured
if economically feasible |
- pay televieion to be "separate from all other goods or
services provided by the cableAdistributidn system"
.= administration and management to be handled by.a eentral

agency

this agency shall have no production infrastrdcture
- this agenc§ have exclusive rights
e'agency to be non- proflt & private
- agency to be exclu51ve property of pay TV broadcasters
- agency to be regulated by the publlc service board

(Regle) A |

- access to the pay TV market in a given territory to;be

given to a siﬁgle broadcaster (term"“broadcaeter"fdoes

not refer to "official broadcaster")

the pay TV enterpriseAieAnOt_topbe‘given‘bd‘au

newspaper, telephone,'telegraph,Aradio,.television;;

cinema or drive-in theatre operatlon“ |

.—hcable dlstr;butors, if glven a pay TV franchlse; ‘are
to operaﬁe through a Separate (prOV1n01ally.lncor%
porated) concern - o |

- 2/3;of“the Board.of Directors must be resideateeoft

SQuebec |

- all members of management must be residents of -Quebec
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- the headquarters of all»such enterprises must be in
Quebec and use French as a working language
:- French language programming is to be given priority
- Frenchmlanguage and Quebec~based programming is to‘
‘reach a minimum of 56% of content "as soon as possible"
.F 80% of all programs should be in French (20% max..
other languages) - |
- a portion of the revenue be redistributed to Quebec
programming industry
- programming should not duplicate conventional broad—
casting fare
- no advertising to be alloWed, :
- no direct broadcasts except for sports
- 2/10 rule for movies except Quebec productions
(i.e., not until after 2 years; no more than lO yearsiz
old). ; | | |
.It might be argued that some of the general thrusts of
the tentative Quebec policy toWards‘pay telenision are similar
to those of, say,uBritish Columbia (albeit more strongly.
'worded) Hence, for example, ‘the general objectives regarding :
- regional ownership are common in that British Columbia cited
as one of its objectives the need for regional~(B.C.) content, -
control and oWnership; Also, on the ﬁatter_of the_reiationship'
between regular broadcasting and‘pay television, the policies
of theltwo provinces are somewhat.similar. Wﬁat differentiates
vthe~two( however,.is the»strength.with which Quebec appears |
:to.be.intent'upon applying its regulations (assuming_it‘is'

capable of exercising control), and the degree of specificity
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contained in the Quebec pronouncements. Evidently, the’detail
accorded'the Quebec policy, and the degree to which these
policies are very pronounced (e.g., the 2/3 rule for.directors)
1is a reflection of the concern, Within Quebec society;,for
the preservation of a culture seen as threatened by the on-
slaught ofiAmerican cultural content. In the words of the
Quebec mlnlster, |

"Indeed, what has been called the communications
revolutlon, marked by the 1nstantaneous and. multlple
conveylng of messages, leaves the Quebec soclety »
increasingly exposed to the culture-surroundlng it
comprising two hundred million'English—speaking>
persons. The often attractive and virtually exclusive
prOXimity of American culture makes the close assccé
iation hetween ccmmunication and culture even more

apparent,”

- Survey research in Canada seems to indicate thatVthe;”v
concern over the influence of;American_culturejlsimcre»br@c
nounced in Quebec, even though the‘productsAcf'that culture‘
are less available there.

Thls is not to suggest that the concern.over.the 1nfluencej
.of Amerlcan culture is not present elsewnere in Canada,‘or that
the ideal of attenuatlng the 1nfluence of Amerlcan soc1ety on’.
Canada is not consensually held across Canada. But 1t would
- seem that the degree of urgency attached “to pollcles des1gned

to counter external 1nfluence on Canadian culture (Engllsh—
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.and Frenéh—speaking respectively) is more severé both on the
‘part of Quebec politicians and on the part of the attitudes
held by the Quebec population. This difference between English
and French Canada is an important‘one which must be éonsidered‘
in the evaluation both of the objectives of individual pro—"
vinces and of current and proﬁected natioﬁal bbjectives{ (The
rélationship between Quebec objectives'énd federal objectives

will be discussed in more detail below,)

Federal Objectives

The objectives curreﬁtly held by the federél gOvernmeﬁﬁ
are elucidated in section 3 of Biil Cc-16, the'curreﬁt_VQrsion
of the new cdmmunications legislation.A Those objectives which
relaté in whole or in part to bréadcastiﬁg in this secﬁibn are
(a), ®B), (o), (£), (@, ), (1), (3, XK, (1), (m and (m;
Much of the wording in the broadcast'objectives of this sectionj
is identical to that ¢ohtained,in seétion 3 of the 1968 Broad~-

cast Act, although there have been some changes., The contentioﬁs

pronoﬁncement involving theuﬁsingle system" coﬁcept”is contained
in sub-section (e) of section 3. It is perhaps ironic that, .
according to some analysts, part of the intent of the ﬁerminpiogy
"single system" was in response.to‘the criticiSm,-érigihally
levelled by the Liberal Party at the rﬁling ConservativeS with
the Bfoadcast Act creating the Board. of Broadcast Governors, |
fhat the éstablishmenf df_a separaté regulatory body (vé.
.regulétion by the CBC) fragmented the broadcasting'éystem (into

. private and public sectors) and thus~diminished'its capacity
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to respond to Canadian needs, The other objectites outllned
in the proposed act are summarized as follows.

a) To safeguard, enrich ‘and strengthen the cultural political,

social and economic fabric of Canada. |

b) Radio frequencies‘are'public'prOPerty;

¢) Broadcasting as single system; eystem to be effectively

owned and controlled by Canadians. | |

- d) Programming should be_varied and comprehensive; balanced -
0p§ortunity for expression of differing views on mattere of

public concern; to reflect diversity of cultural and social

‘values. |

e) To use predominantly Canadian creative and other resources;
f) Right of freedom of expression and right. to reoeive_programs.
g) Fees charged by broadcast receiving nndertakings (cable) |
shonld be equitable. |

d_h) Canadians entitled.to service in'bothﬂlanguagea;

i) A set of special oojectives.for the national broadoastlng‘

Service.'A | | | o

- j) Priority to natlonal broadcast Service'oojectiyeédif.oonrliot

arises. | S :

k) Fa01llt1es to be made available for educatlonal programmlng
‘ lf requested by provincial authorltles.': | |

b'l) Canadlan control of telecommunlcatlon eyeteme and eeerCes»

- through ownership or regulation. | .

(For the exact wordlng of these objectlves, the reader 1s

referred to Appendix A, | |

These objectives operate at different levels of generality,
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and in some cases, those:which are enumerated-in.the propéséd
act constitute, in fact, more than one siggle objective (e.g;,.
"right of freedom of expression and right to regeive prégrams).
Those objectives‘wﬁich have important ahd direct:policy
implications, aside from the "single system" conceét,rare:

- Canadian ownership and control

-.érogramming to be varied and éomprehensive, and

balanced | | |
-.use of prédominantly Canadiaﬁ creative and other
resources | |

- right of freedom of expression

- right to réceive_programs

- equitable‘fees for cable television

- service in both languagesifor all Canadiahs

- the various objecﬁives estabiishédefor the C;B;C.

- parémountcy:of C.B.C. objeétives.

~ According to an evaluation prepared by Jean—Paui L'Allier

and Associates, the two areas of contention betweeﬁ»the federal
Qovernmént (from bbjectiﬁes as stated in the original Brbadcast
Act) and the aims of the provinces (i.e.,lQuebec) are: 1) the
"single system" concept and 2) the concept»of.the évailability
of service in both laﬁguages to Canadians. The'auﬁhoré @roceed,
- howéver, to indicate that the latter cbjective -- 'avéilabiiity
of serviée in béth languages -- poses.nO'practiéal,prcblem
inasmuch as this ébjecﬁive has already been aéhievéd thréugh
the opéfation of thelc;B.C. As indicated_elséwhere! there do

not appear to'bé‘ahy current objections. to the operation‘of
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(and continued federal authority over) the Corporation.

None of the provinces would appear to have any objections
“to thexcanadian ownership and control objective} Insofar as
some proyinces haveiregional ownership and control objectiVes,
the Canadian ownership objective would logicaliy be met. The
same applies: to the concept of the use of Canadian talent
(creative and other resources).

The ob]ectlve of ach1ev1ng varied and comprehens1ve
programming, and the ob]ectlve of the " rlght of freedom of
expression" operate at higher leVels of generality than some
of the other objectives, The precise definition of "balance"
has, indeed; been the subject of some concern on the part of
the Canadian Radio—Television (and'Telecommunications) Commission
(witness the debate over the "Air'of‘Death,“ the CHNS controversy
over- a .commentary about "Miles for Millions,“”the anti-Bill 22
campaign of CFCF in Montreal and the Commlttee of Inqulry 1ntov
the National Broadcastlng Serv1ce) If, in some move to dele—.
gate power, the federal government w1shed to retaln suff1c1ent
control to ensure that this objectlve could be met .1t would

have to specify thlS ob]ectlve with a far more prec1se deflnltlon

. than currently exists in the present or proposed leglslatlon

What performance 1mpllcat1ons follow° The CRTC has 1tself
debated the issue of whether or not "balance" 1mplles that each

element (e.g., each broadcaster) must prov1de balance or whether,

instead, it is merely the system as a whole which must.prov1de
balanced programming. Two considerations come to mind: first)

there appears to be no a priori reason'to'suspect that the .
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provincial governments would not have the same sort of‘general
commitment to balance, and second, that if the federalrgovern—‘
ment retained control over some elements of broadcasting --
for example either‘all regular broadcasting (using Herzian
airwaves) or even just the CBC, it»could presumably redress
'perceived imbalances through those elements it has authority
. OVer,

3 : _ :

If on the other hand, the federal government wishes to
imply in this objective that every programming element'(broad—
cast, cable distribution of closed-circuit) must provide:
balanced programming, then the issue returns to that of
specifying a more precise meaning of balance. OtherWlse, there
are two polar options available to the federal government
1) trust in provincial agencies the ability to make decisions
'as.to whether "balance —-= however nebulously deflned -- exists,
oxr 2) to retain some sort of a Veto by which'provincial decisions
can be overturned | It is likely that no prOVinclal agency oxr’
government would accept the sort of potential interference
'implied by veto powers granted on the basis of ensuring balance,
as almost any sort of intervention could be so justified.
Generally, the same holds true for the concept."right of freedom
of expression.” o .

| A similar consideration also holds fox the objective,
equitable fees for cable teleVision,' although here one~has
an issue dealing with an industry which might, under some
futnre'forecasts, be placed solely within the purview of the

provinces. The adjective "equitable" is somewhat ambiguous.
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As stated, it does not necessarily imply complete Cross-
- subsidization (a singie“rate for service in all areas), nor can
it be said to necessarily imply complete cost-recovery (i.e.,
no cross-subsidization whatsoever). What, then, does the term.
"equitable" mean in this context? - As with the previous objec—‘
tives, this objective could be used to justify federal inter-
vention, yet it need‘not necessarily do so. Perhaps the problem
with retaining this sort of objective in a set of federal
objectives is that one might read in it an implicit claim for_
federal control over cable television (i.e., "to;ensure‘rates
Vare reasOnable“) If the purpose of this objective is primarilyi
peremptory, then we need continue the discussion no further.
However, it is more likely that the objective is a statement of

support for regulatory intervention of some sort in the process

of rate—setting in what is a fundamentally monopolisticoindustry
(i;e., one in which there is a need to protect'consumers from
the abuses of monopoly power) ‘ Given this recognition} it would
" seem to follow that this objective would be met under any
circumstance in which the rate setting process is adjudicated

by a public authority with deCiSion making power, and it would
not seem to be terribly. 1mportant whether that agency were'
federal or provincial. If, on the other hand the federal
government-wishes to further specifyrwhat it means@by~equitabie
rates (e.g., one universal rate), potential for conflict’would

- likely emerge. | | |

| The objectives discussed thus far (excepting the "single

_Vsystem".concept) would not-invthemselves appear to be antithetical
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to provincial control over some or all Sectors of what has thus
far been referred to by the federal government as "broadcasting"

(i.e., cable television and regular broadcasting). It would

not appear to be the case that any provincial government would

dispute the objectives as worded, éxcept perhaps insofar as

one might (for example) read into an objective Qf federal
control (e.g. when the'term "ensure"'is uséd) thg impliéétion
that the federal government must retaih power to indeed "ensure"
the objective will be met, With the exception of the Canadian
content and control objectives,'much of the complementarity
between federal objectiVes and provincial objectives stems from
the generality of the former, It.may well be, howevér,.that if
the federal government were to wish to state more specific

objectives, consensus would dissolve into conflict. If it

'becomes the intent of the federal gdvernment to consider

seriously a division of powers in broadcasting/cable, then it
would be important not to specify'these-objectives in a more .

detailed form, leaving them as general statements of consensus

among_leveis of government, the specificvramificatiqns df which
could be decided upohAby the provindes. |

The concept of service in both lénguageé~for'ali Canadians
may be the cause of some pbtenfial frictibn in certain.éréaé of‘ 
the~cbuntry. Iﬂ Quebec, opposition.might be raised to any
éttempt to use scarce broadcasting frequencies“to.further

disseminate Englishvcﬁlture in that province (with the presumed

~attendant consequence of the further erosion of French culture).

In English-speaking areas where the”proportion of French—speakers
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is low, there might similarly be opposition to the_establishment
of French media outlets (witness, for example, the outcry in.
Toronto when CBL?T'S introduction -affected the order of priority
of American televisionrstations on cable in that city). Two
issues"arise here: a) what degree of paramountcy ordpriority
is attached to this objective? . b) what are the premises upon
which this objective is.based.

It would appear that the concept of second language.
service is a consistent theme in all federal government policies
stated thus far. It would be quite beyond the purview of thish
study to prOVide a comprehensive evaluation of this policy as

it applies generally to the provision of government services,

the right to a trial in one's own language, educational‘services,

as Qell as broadcasting‘.'It might be~noted.in passing, though}
that a body of demographic ev1dence suggests a contlnulng |
pattern of as31mllatlon over a perlod of a couple of generatrons
in those areas of Canada to which offlc1al.language mlnorltles
have'emigrated ‘That is, with the possible exceptiOn ofha'few
‘ .

narrow "blllngual belts" ln the country (and perhaps there too
assmmllatlon is the dominant tendency), the actlve use of the
second language is malntalned only by contlnued 1mm1gratlon --
those whose families have spent a couple of generatlons 1n the

_mllleu of the majority language tend not to speak- 1n the tongue

of thelr ancestors (cf., Coon et al., The Ind1v1dual Languaqe

and Society in Canada (Canada Counc1l 1977), espec;ally the

article by deVries;'also, Rlchard Joy, Languages in Confllct

(Toronto: McClelland and Stewart, l972) and Canada s OfflClal
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Language Miﬁorities_(c. D. Howe.Reseach Institute, l978)5'
This situation also appears to appl?.to the English‘minofity
in Quebec, | | |

‘There are; of couree, reasons other than the,maintenance‘
of language and culture for which one might want to ensure

second. language service" to ease the transition for immigrants

and ultimately (but ironically)‘facilitate an.assimilatidnist
straﬁeg?, 'Altefnative (aﬁd more realistically), one might see
a strong,symboliceetiachment to_the.concept of eQual fights
and from this attaehmen£ evolve e-bilingualismipolicy designed
more fer expfessive thaﬁ for functional,perpeees.

| Itiappears unlikely that the federal governﬁent would be
prepared to alter the objective.of providing second language
television and iadio~se£vige throughout the country. Even the

Task Force on Canadian Unity, which argued in its report for a

strongly decentralized state (as evidenced by its recommendation
" that residual power be vested in the provinces) retains this

_objective as a subset of its first recommendation (1,. - v).

(cf. Report of Task Force on.Canadian Unity).
-Perhaps,~though‘ne real conflict Woﬁld‘emerge from this
objective if it is left-te thejfederalAgovernmenﬁ'to imélement'
it'through-tﬁe provision of funds to the‘C.B.C, In this eense,
the:objective has been.lergely eecdmplished;'thefﬁetWorke are
for the sz£ par£ in place, and>Sedond‘langqage“ﬁraﬁsmittefs
exist_in most major cehtres in the country. Does‘thevexistenee
of eecdnd language eervice (mueh of it on UHF TV).imply this

objective has been fulfilled, or must~"availebleﬁ take on a
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stronger meaning, to incorporate the concept of priority‘on
cable service, availability ofrsecond language service in the
realm of.pay television, etc, _

If the objective is deemed as having been fulfilled by
the simple existence of regular broadcast facilities in a
second language, then perhaps the question becomes a non- issue,
‘the service in already largely in place and there does not
appear to be any major dissatisfaction on the part of the
provincial governments (even Quebec) It is largely in the i
matters of cable television and pay teleVision that the issue
of second.language service could become ‘a source of disagree—
ment between the provincial and federal levels of government.
Must the second language service be assured carriage priority
on cable television systems? Must pay television provide second
language service? Should provincial.government control,over_
.either or both of these areas be,contemplated, federalfobjec—f
tives regarding second language service should be clarified,h
| If one might make a cautious iinferenc’ie from the Aob_j.ec_‘tives
Quebec formulated for pay television} it would appearias~if: |
the provision of a full-time English—language pay TV:service
in Quebec might imply conflict-with Quebec's policy intentionst
Likewise, federal rules regarding the priority of broadcast |
s1gnals on cable could lead to. some. form of confllct in thlS.>
area, Should the federal government “on the other hand accept
- the existing prov1s1on ‘of second- language service as suffiCient
to fukfill the stated objective, there would appear to be little

room for conflict,
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Similar issues'arise'from:those federal objectives relating
to. the C.B.C. While all prOV1nces would appear- to respect the
- federal government s exercise of complete authority over the
C.B.C,, should the federal government WlSh to extend the para—
mountcy the C.B.C. enjoys under the Broadcast Act (in prinCiple,
at least) to a special priority in terms of cable,teleViSion
Achannel allocation, one might enVisage some disagreement at
least on- the part of Quebec (which might argue that it ought to
have complete discretion over the ‘priority of channel allocations -
on cable), This'issue_might have to‘be'explored,specifically
- in any negotiations attending the division of powersf

The oneé objective which has not’been considered thus far
is the ﬁright of persons to receive programs;"_ It would appear, .
‘ fromkan analysis of'the»Parliamentary debates preceding the |
passing of the 1968 Broadcast Act;3that this clause was inserted .
under'pressure from cable television operators. <Specifically,,
it appeared to.refer to the-"right?of cable operators'to enabie.
theirvcustomers to "receive" programs which they could in turn
pick~up off the air. That is, this clause, rather thanb.proteCting
individual rights, appears more to’protect_the interests of the |
cable television.industry which was (and‘is stiil) based
primarily:on the receptioniof broadcast signals._*HoW'much can
be readiinto the‘wording of this objective?~.At one'level 'it"
could be deemed simply to imply that individuals should not be
'~prohibited from picking up signals of £ air.
There would appear to be no OppOSltlon whatsoever to this

sort of objective, in that almost all Canadians would find
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'abhorreht the idea of state control over the indiﬁidual_
'zlistener/viewer. Where, however, the objective takes a stronger
meaning, some potential cohflict does atise. Hence, if the
objective is.interpreted to mean‘that cable operators should

be ailoWed to carry all Americanksignals (albeit as distant
signals) normally avallable off-air (conS1stent Wlth current
CRTC pollcy), one prov1nce (Quebec) may object to the resultant
English~French imbalance that might be created, and the'undesir~
able nature of the importation of American television:signals>
into certain areas in Quebec near the-American border'(most
notably Mohtreal where a variety of English Canadian signals
can. already be received),. But.the.objective becomes even

more contehtious if used ‘to imply that cable oberators should
have the "right" to operate mlcrowave dlstrlbutlon systems (or
at 1east to lease fac1llt1es) to. 1mport distant (Amerlcan)
telev1s1on slgnals.

Currently, the CRTC has acceded partlally to thlS 1nter-
pretation by permlttlng mlcrowave 1mportat1on in most sltuatlons
(excepting those in Wthh second serv;ce -— CTV_ln Engllsh~"
Canada -- is not yet_available), althoughvthere'arehsome.limits
irto the number of,signals the CRTC permits;i ThlS CRTC pollcy,_
it might be added, followed cons1derable pcessure on: the part
of the cable industry after.an orlglnal CRTC-ban'on mlctowavev
in 1969, The objectlve of extendlng the avallablllty of"
"additional choice" -- 1i. e., Amerlcan channels 1mported via
_microane ~-—~ seems to be part of the~pollcy of most English

provinces. Except with regards to some details as to how fast -
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such service becomes available, and the nature of cross-
subsidization schemes, thére_appéafs tc‘be no major dispute
bet&een any of the English_prbvincés and the féderal go&ern—
ment's current policy'(és made operational throﬁgh thé ruléS'the

CRTC has devised). But with respect to Quebec, one might see

the "right to receive programs" as causing some potential

4difficulty. It is not at all clear that Quebec would concur

with this "right" insofar as it applies to the importation of
more Ehgliéh (American) programming in thét province.:.Such a
move would, it seems, be viewed by Quebec as being a further
(and‘dangeroué) erosion of Quebec cultﬁré, which would simplyﬂ
not be aéceptable.

So while the "right to recei&e programs" would have
complete consensual support if left to 6perate at itsvweakeét
level (the right of individuals to recei&e prograﬁs_off—air),
using stronger levels of'interpretatibn (the right ¢f‘cable
companies to provide signals), this.objective may have totbe',
qualified with respect to Quebec. "~ The iﬁ#ent of this objectiye

needs to be clarified. If_g;vén'only the weaker_meaning,>the

' objéctive might-betréworded to staté,-“The right to receive

programs generally available." If, on the other hand, the
intent ieans.towards.the strongerAmeaning identified above,
consideration must be given to the possibility of conflict

between the federal government and Quebec.
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5. The Policy-Making Activity of the CRTIC
A discussion of federal objectives would. be incomplete
without at least a cursory examination of the'policies enunciated

by the Canadian_Radio—Television (and Telecommunications)

‘Commission, as well as those policies which, rathertthan having

been directly stated, have been implied by past‘CRTC decisions.
 Some of the Commission's activities -- such as the recent
annouhcement concerning "Non—Programming Serv1ces by Cable d
Television.Licensees" (26 March 19793 -- might be regarded as
peremptory in nature (that is, a move on the part of the
Commission, or the federai go&ernmehtfin general, ihto an area
subject to .some jurisdictional dispute). More important, though,
is the nature of the policies.themselves: do these policies; |

as reflections of.federal_concerns, differ from that which

might be eXpected under provincial control? Where do confllcts

(or potentlal confllcts) exist between the objectlves of the_

CommlsS1on (or, perhaps more legallstlcally, the 1nterpretatlon

of federal objectlves glven by the CRTC) and those of the . prov1nces7
A detalled review of CRTC pollc1es Wlll not be undertaken

at thls p01nt However, some of the more sallent p011C1es -- at

least in terms of federal- prov1nc1al negotlatlons - currently

in effect will be’ examlned brlefly Three areas wfll be.

considered at this point:i 1) pollcles relatlng to- "balanced

and diversdfied programming, 2) pOllClES resPectlng non broadcast
programming services on cable telev1s1on, and 3) p011C1es'
regardlng_pay_telev1S1on; To .some degree, these issues overlap.

The CRIC's policies respecting "balanced programming" are
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long-standing, and seem to indicate the Commission's desire to

impose upon each broadcaster the requirement that balance be

achieved., = The Broadcast Act itself merely states that the
"Canadian Broadcast System shall provide a balanced opportunity
. . ."; that is, it does not indicate specifically that such a

" balance be maintained within each broadcast unit; but rather

that it be'maintained on an overall basis. Obviously, the

CRTC's interpretation of this objective is one in which it is
not deemed feasible to implement the overall‘objective without
imposing a "balance" requirement on each and every broadcaster.
This policy is outlined quite expliCitly in the CRTC's announce-
ment concerning CHNS in Halifax, and in the announcement.
concerning the CBC program "Air of Death"‘(Public Announcement
of July 9, 1970): while any particular programvneedinot provide
a completely "balanced"Vlook.atiissues=(éhonest bias" being
permitted), a station's_(or network's) programming as a~mhole
. must do so. Other CRTC regulations - tbat all FM.broadcasters
program "foreground format" programming, for example — also:
reflect this orientation. . |
Tbe implication of tbe CRTC position on the previous

discussion regarding 9balance“‘andi"diversity"'of_programming
services is that the notion, discussed above, of the federal
government using some elements (broadcaster undertakings) to
"counterbalance" any bias in the system introduced by other
elements in tbe system‘(e.g. cable undertakings not under |
federal control)would be seen as an unacceptable response to the.

problem. That is, to uphold an objective of balance for. the
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entire system implies, in the eyes of the CRTC, a need to uphold~

balance in each individual elements.

The CRTC does not, howeverﬁ extend lts concern for
ubalance" to cable television undertakings (i.e., services
provided by cable operators) because,.in its words, "cable
'television licensees do not produce the type of programming or

make the kinds of programming and editorial decisions that give

rise to the concerns about ‘content and diversity of programmlng"

(CRTC Dec151on 79-9, concernlng Rogers Cablesystems lelted
and Canadlan Cablesystems). (Curiously, in the same'dec1s1on;A
the CRTC supported a cable takeover bid citing, among other
advantages, a somewhat expanded programming role the initiator.
of the merger was pr0posing ) | | |
Even though each individual broadcaster is responslble

for "balance" and "dlver51ty, the . CRTC also has a concern at .

the systemiC'level such that concentratlon of ownershlp 1s

seen as problematlc (cf., CRTC declslon 78 669) The Commlssion,

spec1f1cally exempts cable telev151on from thls conslderatlon,
however, in that the Commission's pollcy ;s to llm;t"the rolef:‘
"~ of (monopoly) cable operators to minorlty‘interest.ﬁrogramning
(e.g., community -channel, childrensfiprogrammlng; etc;} whichl
will not preSumably*compete with over—the—air broadcasting{
(Whether one can thus 1gnore the issue of balance Slmpr o
because the target audlence is smaller, is perhaos arguable )
Whlle revised policies are currentIYrbelng con51dered (cf.,_f'
CRTC public notice of 9 February,l§79: '"Concentration of .

: OwnershipV), the CRTC's~past stance regarding ownership
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(justified in terms of the:problem of belance and diVersity)
has been that "except in speciai circumstances television
tndertakings should be independent of eable television under-
takings, both as regards ownership and control and.as regards
substantial shareholdings" (CRTC Deeision 74-58),‘ A similarﬁ.
concern has 'been expressed by the Commissioﬁ regarding broad-
_caSting undertakings and newspapers in the same market.

Mueh of the issue of "balance? revolves around the degree
to which federal objectives are seen to'apply torall aspects of

programming (the "single system") or just some of them.' If,

on one hand, CRTC-style ob]ectlves are applled only to those
areas defined as a federal broadcast system. (this could be as
little as the CBC or as mueh as broedcast, cable.and closed—
circuit), then no problem is dteated. However,'should the

- federal gOvernment wishtte retain the CRTC's orientation_towards“
“balance in the broadcast system, confllcts emerge in relation

to the retention of control in federal hands.

' While the CRTC's policy of not being concerned about balaﬂce
in-cable programming (the,CRQC is'th.extending "balance" 4
criteria to cable.pregramming), in-some‘senses mitigateStthe
seriousnessAOE the issue, the unaerLYing premiseAF—‘that cable
systems should not proviaeAsighificeht forms ef prograﬁming ;—
needs.te be examined for implieatioﬁs iﬁ the eree_of the division
~ of powers between the federaliéovernment and. the proviﬁees. It
is true, on one- hand, that some provindes"have the objective.of-
ensurlng that pay telev1s1on does not dupllcate exlstlng broad—

cast fare (which is not the same thlng as saylng it. should be
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.restricted'to minorit —-——i.e. 1ns1gn1f1cant —e audlences')
‘But ‘it does not follow that a s1mllar objective would be .
applied toncable television (locally-originated)_services in
general, That is; the provincial concerns for non—duplication
appear to stem not from the sort of protectionistic attitude
characteristic of the CRTC:(whosedavowed aim is to ensure
broadcasters are not threatened), but rather from the standpoint
of consumer protection: the provinces wish.to ensure that
.serv1ces currently available free of charge do not become
"pay" services in the future (this issue ' is commonly referred
to as s1phon1ng") And some provinces -- such as Ontarlo and
Saskatchewan»—— view cable as hav1ng the potentlal to offer an -
expanded range of new (presumably programming) services which
' they‘would like»to see developed. (Further comments on‘this
issue are, of course, dlfflcult, pendlng some clearer deflnltlon
of what these serv1ces might be, aside from pay telev151on)
It is clear from_a readlng.of the Commlss;on 'S 1975 Pollcy-
Statement on Cable Teievision (updated‘on.26 March 1979).and
its statement regardlng Pay Telev1s1on (Report on Pay Telev1s1on,
March l978),\that the CRTC glves prlorlty to the ob]ectlve of
ensurlng that any new service prov1ded does not prejud1c1ally
afrect revenues (or even potentlal revenues) of ex1st1ng
'broadcasters.. From this ob]ectlve, pOllCleS prOhlbltlng adver—
tising and mass appeal programmlng have arlsen.* Even in the
relatively insignificant area ofxclosedfcircuit audio program4
ming,.the>Commission recentiy”reiterated;din_its poiicy state-

ment of 26 March 1979, its pOsition that such services: 1)
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must-not'imitate'off—air broadcasting, ana 25 must'not~contain
_advertising (anvexception was ‘recently made in the case of
programming not done in English or French) .

The.CRTC dbjective of limiting the development Qf "com-
'peting" services‘bn cable televiéion would appear to comé in
direct conflict with some éf the stated intentiQns‘of various
provincial governments. Indeed, one might read‘into provincial
objectives‘pertaining to "competition;" a desire.to criticize
the CRTC'S poliéy'offresfricting~competitiVe development.

From the perspective of federal policy, though,;the issue of
the potential diminuation of broadcaster revenues under any
more “reiaxed“ policy must be addressed. If cable television )
and/or pay televisioﬁ, ceases to fall‘under'federal contfél;
and if no ovefriding federal guidélinés'are implémentea'(e.g:,
provincial regulatory control,‘but'with some small set of
federal rules, such as a ban on advertisiﬁg), then it is not
inconceivable that ﬁhere will be the boﬁenfial for*financial
_damage to existing brééacasters. Insofar as one of these broad-
casteré,»the CBC, relies szFly on federal fundiﬁé, An obvious
remedy exists: . if the fedéral go&ernment is concerned that not
énough money is going into, say, Canadian:broédcast'production,
it can increése the Cprporétiéﬁ's budgét.to do so kor,' |
'altérnafively}‘fund programming'agencies which would produce
prdgréms for the Corporation){. In‘light_of the recent_$7l 
million.CBC~budget‘cut; however; the stark-reality‘bf CBC's
confinued'reliance, at least in the short run, on.adverfising  

revenue (not just for itself but also to sustain affiliates
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which it cannot afford to "buy out") needs to be considered.
The situatlon respecting private'broadcasters is‘eveh;more
dramatic, inlthat in this case there 1s a complete reliance on
advertising revenues, However, it is uhclear'whether the_
protection of private broadcasters should,in itself;fbe
considered an objective. |

In the case of the CBC, thereiare a number of objectives
- the'extenslon of service~to»all Canadians, the provislon of
second language ser&ice, etc. -—:which the corporation-fulfills
uniquely.- There is also an:importaht objective common to the |
entire broadcast system (as envisaged in previous Broadcast
Acts) which it alone is largely respohsible for achieving (orﬂ
attempting to achieve) -- namely,. the emploYment of»Canadiah o
creative resources.' To dismantle the CBC would have direct
implications in terms of these objectlves. - On the other hand,c
the role of prlvate broadcasters in ach1ev1ng any of the'_'
objectlves mentioned in the Broadcast Act -- lncludlng thef
.employment of Canadian resources -— has been debated heaVLly
in the past. We would be loath to suggest that prlvate broad~.“
_casters have not worked towards extendlng serv1ce to- remote ‘
areas in the country (where it is normally unprofltable for ‘
them to do so), yet the CBC plays the pre emlnent role in thls
regard with its Accelerated Coverage Plan. Vor would lt be
accurate to say there has not been EEEE Canadlan productlon oh
private networks, although this.level ofvproductlon:hasjvaccordlngi
to many observers, been incredibly low, and the net effect of |

the operation of the private networks (e.g., the introduction‘
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_of-Globai).may well have beén.Simply the greater availabiiity
(in absolute and perhaps even relative terms) of.Amefican
programming as a proportion of.fhe peak viewership period
availabilities.

At stake here is the degree foiwhiéh private-brbadcasters
neéd-protection in order for the general objectives in:the area
of btoadcasting to be best fulfilled, Would a greater reliance
on cable television closed-circuit programming defeat ﬁhe
objectives of the federal government? Alternatively,icould the
federal government implement cerfain "covering" laws (e.g.,
restrictions on the importation of foreign prograﬁming).Which
might ensure that the objectives would be met at léast as well
as is curréntly the case,,regardless;of whether or.not the
,_exiéting broadcasters cease to exist? These issues need to be
discussed further. |

Perhaps the most obvioﬁs area.qf conflict between the
.CRTC and the provinciél goverﬁments is in policies or policy
proposals related to pé& television. The issue of pay telévision
—-— especially relating to th? technologies involved and Eo
developments in the United States —~.Will‘be discussed elsewhere
in the study. But it would appear relevant aﬁ this éoint to
introduce some of the.kéy éoncépﬁé ﬁﬂderpinning the CRTC's
 pesition’on péy television._ These afe summarized as ﬁollows;'~
1) The pay teievision system should'be_predominantly,

Canadian.
- there should be a minimum 50% Canadian céntent rulé;‘
"_; At least 35% of the gross re?enues:should be applied

to Canadian production, -
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2) Maximum.exhibition opportunities should be proyided
for Canadian prodﬁcers.‘
© 3) The service must be national;
- = There should be a sing;é national netwdrk.tﬁz
a) effectively negotiate the purchase of American
programming (the assumption being that bidding ‘ i
competition would increaée the.priCeiCanadians ‘ ,i
end up.paying for American products). | |
b) underwrite the deveiopﬁént of a largefséale
production industry (e.g., fund large-scale fiimf
projects). |
| c) achieve economies of scalé.‘
4) The system must provide service in the;tﬁo'official}_l
| languages, |
In éddition to the above, the CRTC made the folloﬁing
reéomméndationsﬁ (i) that the syétem~be1priva£e, (ii)!ﬁhat:anti—,

siphoning regulatiohs be ‘applied, (iii) that pay TV prbgréms

- should be ultimately aired on,régular broadcast outiets, (iv)

that subscribers will be able to choése.pay TV service without

 subscribing to additional cable services (e.g., "basic service"

of off-air broadcast signals), (v) that thle.a systemfiﬁitiéiiy
be "subscription"'(per channel) , that i£imove.a§ quick;yﬁaS”
possible to é "per-?rogram" configuration:' .‘ ‘ .‘ 
The‘system envisaged by the CRTC ié quté~differeﬂt;from'
that envisaged by some of the provincial governmentéi;fA-fewi
problem areas will be mentionédiat this'pdint. ‘Firét, the

provision of service in two languages seems to be somewhat
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unnecessary. The real issue here is service in Quebec, for it.

.seems .obvious that there is substantial pressure'in English

Canada for the development of pay television.

Undoubtedly, Quebec's conoerns regarding pay television

will be somewhat stronger than those of most other provinces‘

-(as indicated by the degree of specificity with which it has:

adopted a policy). Evidently, Quebec would be opposed to the .
1ntroductlon of pay telev1s1on unless some rather strict guide-
lines regarding Quebec production are adhered to. At lssue here
might be the question of the development of a pay television |
network in Quebec solely to meet CRTC objectives (mith the
actual "pressure" for development coming from English Canada).
Should a pay television network, regarded by its operator as an"
adjunct which is necessary in order to acquire government”
approval for operation in English Canada (where'potential
profits are higher), be a good thing forfthe'province of Quebec
or for Canada at large? This issue needs to be discussed;‘ If

one adopts a policy of encouraging the indigenous development

of pay teleVLS1on systems 1n English Canada and French Canada
separately, the objectlve of "pay TV service 1n both languages“
may not be met in the short run (although probably, in the long

run, such a system would develop in Quebec in the absence of any

prOhlbltlon). But then, given Quebec's concern over its

“cultural environment, one might ask if,_in‘fact, the_shortaf'

term absence of pay television in Quebec would indeed be
problematic.

The "national service" ooncept for the development of pay
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television need not be antithetical to the objectives of
provinces such as British Cdlumbia, which concedéd this
possibility in its bbjectives, but the mechanism for placing -
such an agency ﬁnder effective provincial .control (all provinces
appear to want a voice in, if not authority-ovér, thé-deVeldp-
ment of pay télevision) may raise some practical problems.

With respect to one of the CRTC's rationales for the esﬁablish?
ment of a national‘éervice, it might be noted that a single,
national "purchasing agency" (to puréhasé foreign prbéramming _
and keep costs down) could conceivably operate in tandem with V
regional pay television agencies; This does not; however,
negate the fact that there are other.réasons which}support‘the

concept of a single, national pay‘television authority.
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APPENDIX A

TELECOMMUNICATION POLICY FOR CANADA (Bill €-16)
3. It is hereby declared that

(a) efficient telecommunication systems are essential to the
sovereignty and integrity of Canada, and telecommunication
services and production resources should be developed and
administered so as to safeguard, enrich and strengthen the
cultural, political, social and economic fabric of Canada;

(b) the radlo frequency spectrum is public property that should
be administered in the public interest and in accordance with’
international agreements and conventions to which Canada is a
party;.

(e) broadcasting undertakings in Canada make use of radio
frequencies and such undertakings constitute a single system,
herein referred to as the Canadian broadcasting system, comprising
public and private elements, which should be effectlvely owned
and controlled by Canadians;

(f) the programming provided by: the Canadian broadcastlng system
should be varied and comprehensive, should provide reasonable,_
balanced opportunity for the expression of differing views on
matters of public concern and should reflect the dlver31ty of
Canadian cultural and social Values,

(g) the programming provided by each broadcastlng undertaking
should be of high standard, using predominantly Canadian creative
and other resources;

(h) all persons licensed to carry on broadcastlng undertaklngs
have a responsibility for the programming they provide but the
right - to freedom of expression and the right of individuals to
receive programming, subject only to generally applicable
statutes and regulations, is unquestioned;

(1) the fees charged by broadcasting receiving undertaklngs
should be equitable having regard to the responsibilities of
such undertakings as part of the Canadian broadcasting system;
(j) all Canadians are entitled to broadcasting service in both
official languages as public funds become available; _

(k) there should be provided, by a corpOration established by
the Parliament of Canada for the purpose, a national broadcasting
" service that is predomlnantly ‘Canadian in content and character
and that should : '
(i) be a balanced service of 1nformatlon, enllghtenment and
entertainment for people of different ages, interests and
tastes covering the whole range of programming in fair
proportion,

(ii) extend to all parts of Canada as’ publlc funds become
available,

(iii) use both off1c1al languages, serv1ng the special needs
of geographic regions and actlvely contributing to the flow
and exchange of cultural and reglonal 1nformatlon and
ntertalnment, and :
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(iv) contribute to the development of national unity and

provide for a contlnulng expression of Canadian identity;
(1) where any conflict arises between the objectives of the
national broadcasting service and the interests of private
elements of the .Canadian broadcasting system,. it should be
~resolved in the public interest but paramount consideration
should be given to. the objectlves of the natlonal broadcasting
service;
(m) facilities should, if requested by prov1n01al authorltles,f
be provided within the Canadian broadcastlng system for educa—
tional programmlng, : ‘ :
(q) for the purpose of promoting the orderly development of
telecommunications in Canada, there should be consultation
between the Minister and the governments of the provinces; and .
and that the telecommunications policy for Canada enunciated
in this section can best be achieved by providing for the
regulation and supervision of the Canadian broadcasting systemn,
and for the regulation of telecommunication undertakings over.
which the Parliament of Canada has legislative authorlty, by
a 51ngle 1ndependent publlc body. ‘ :



CHAPTER IV

THE SCENARIO BUILDING ACTIVITY

A, Definition, Advantages and Characteristics of Scenarios.

Carney (1976) points out that the origins of the term
"scenario" can be traced back to Italian comedy of the Middlei'
Ages in which the actors_improvised'dialogue within the structure

of a preconceived plot. More recently, of course, "the term

.8cenario used to be the exclusive_property of the motion

picture world" (DeWeerd, 1974) and was used loosely to refer

- to the written outline of a movie, In the 1960s, the term was

aporopriated by the think-tank operatives (most notably Hermang"

Kahn) and was used to denote "the'detailed.representation of

the future outcomes of a given_policy" (Carney, 1976).

The utilization of scenarios'Wasdaimed_at'“forc[ing]

decision makers to consider alternatives and to guesstimate

the results of likely interactions" (Carney,.l976). More

speCifically, Kahn and Wiener (l967) delineate six advantages _f

to using scenarios as an aid to thinking

1. They serve to call attention, 'sometimes dramatically and.

" persuasively, to the larger range of possibilities that
must be considered in the analysis of the future. . . .
2. They force the. analyst to deal with details and dynamics
- that he might easily avoid treating if he restricted
himself to abstract considerations. . . .

3. They help to illuminate the interaction ofgpsychological,
social, economic, cultural, political, and military factors,
including the influence of individual political person- .
alities upon what otherwise might be abstract considerations,

and they do so in.a form that permits the comprehension of
many such interacting elements at once. -

4, They-can.illustrate forcefully, sometime in overly simplified

fashion, certain principles, issues or questions that might
be ignored and lost if one insisted on taking examples only
from the complex. and controversial real world

108 .
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5. They may also be used to consider alternatlve posslble
outcomes of certain real past-and present events. . . .

6. They can be used as artlflclal "case histories" and
"historical anecdotes" to make up to some degree for: the
paucity of actual examples. A

The techniques and methods of scenario construction and
utilization have increased greatly in sophistication'in the
last several years. The basic features or characteristics have

changed very little, however. As outlined by Carney (1976), .

a scenario has the following characteristics:

1. It provides as many of the important details as possible,
systematically and in an easy- to—understand, story- llke
format, :

2, It spells out as many assumptions as possible,

3. It tries to identify the branch—p01nts where. decisions:
w1ll have to be made.

4, It highlights the p01nts where confllct or confuslon seems
~likely. : :

5. It sets out the main consequences llkely to follow from-
‘a given pollcy., o : S

B., Approaches to Scenario Building -

The generation of scenarios normaily:adoptsnone7of threeh
possible basic approaches: .problem—sensingy nOrﬁative.foree.
castlng or consc1ousness ralslng (Carney; 1976) , In:prOblem—
;senslng, one. starts from the present and traces varlous poss1b1—
lities into the future via a set of branchlng tracks, each |
track-representlng a separate‘scenarlo; Normatlve forecast;ng,
on the other hand, starts from a desired end state'in-the |
~future and traces different poss1ble paths back from it to the

’present, each path again constltutlng a separate scenarlo.
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Finaliy, the consciousness raising approach invOlVes:generating
two'diametrically opposed methods of tackling a.prqblem (i.e.
two scenafios) which are then presented to the clients to
discover the degree of fit betWeen what is desired and what is
likely to happen.. (This last approach Qould seem to be.the éne
adopted for the sake of simplicity by Richard Siﬁeon[(l976b)]
in‘hisAdiscussion of the possible modes of disengagement of
Quebec from Canada —— a subject whicﬁ has also aftracted-the
attention of futurists in France [Zorgbibe, l975j;:AToffler |
[(l975j]also offers two contrasting general scenafiosfbf‘
economic decline, although'he also provides the outline fof‘a
range of more detailed ones.) |

The consciousness raising approach would not seem to be::
appropriafe for the purposés’of this study, however('since
énly two poésible futures wouid not.adeéuatelyvrepresent the
full rahge of apéroaches to federaiism_fhat have bee# prevalent
in Canada at.one time or another since~Cdnfederati6n (Black,
1975). In}addition, the lack of an'éverwhelmingly acéepted
future goal or}end state for‘broadcasting (at least at a.levei'A
of any great detail) was féi£4t§:inVal;d5té the normative 
forecasﬁing approach. Consequently, it was aéfeed that the
scenario building acﬁivity would adopt.a problem—sehsiné
. approach. While avoiding the negatiyé-featufes of the other
-two asioutlined:aboyé, such an appfoach would also ha&e the
: positi#e beﬁefit of maximizing informatioh:about the streﬁgths

. and weaknesses of possible future courses of action..
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C. Uses of Scenarios

Normally scenarios are not an end in themselves; but
rather are a source of information for further activities:
"Building a scenario is usuallf only the first step in a two
or three step sequence, in which the latter steps involVe EEEEQ'
the‘scenario" (Carney,il976).

The follow-up techniques which utilize scenarios rall
into three basic categories' thoseiwhich determine when
certain events are likely to happen (Delphi, Sprite); those'
which calculate the‘cost-benefit ratio of various strategies
(Cross-impact analysis, Outcomes assessment); and those which'
estimate theAlikelihood.of adoption of particular solutions
(Analysis of options) Given the nature and purpose of the
study, the second variety of follow-up technique would seem to
be the most appropriate. ~0f the two, outcomes-assessment would
seem to be the preferable since "it does much the same jOb [as
cross—impact analYSis], with far less friction (Carney, 1976)
The two approaches involve a matrix which systematically
explores the relationships among the Variables under conSider-'
ation, but outcomes assessment looks at a more restricted range
of possible solutions and problems and examines costs and‘:ir’

. benefits much moreAeXplicitly. It is 1mperative that in
utilizing this method, however; that both problems and solutions
be defined precisely, otherWise confusion Will result (Carney,

1976).
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D. The Elements and Techniques of Scenario Buiiding

1. ?urpose

An explicit statement of purpose is felﬁ to. be the sine
EEE non of scenario‘building (Carney,’l978; de Leon, 1975).
This requirement would seem to have been fully met in the study,
in.that the’contract.statesvthaﬁ "The.purpose of’the stﬁdy.is
>to assist in formulating, designingf and assessing proposed er
recommended changes in the division of powers and jurlsdlctlons
with respect to broadcastlng . ; ."' Tt should be noted that
this policy‘focus places  a considerabie onus on the investi-
gators to‘produee adeqﬁate sceﬁarios. For as de Leon (1975)
points.out,

if the purpose of the game or'siﬁulatiOn is to offer

pollcy recommendations or -implications, the scenario

acquires a dominant role. - Without a set of accurate

and relevant assumptions and predictions in the scenario,

the policy purposes would not be- reallzed and the game

must, a priori, be found worthless. .
Thls last comment should probably be tempered by the observa—
tlon that "the normal use for a scenarlo is NOT predlctlon,
Abut the generatlon of reactions, of new insights and options
-é-in:short, the aim is tO*sensitize users to the potentials
inhereﬁt.in the situation that the scenario sets out" (Carney,
1978)., Ferkiss (l977) makes the same p01nt with regard to
predlctlon in relatlon to scenarlos.\

2. .Tlme Frame‘

A second important element involved in the generarioﬁ of
the scenarios is the period or*time‘fraﬁe with which the

- scenario will deal. In this regard,- de Leons(l975) notes that
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the time setting "should not be so near at hand that current
‘events can overtake the game . . . [whilel the scenario must
also avoid moving'so far aheadtthat it outruns the capacityv
of the plaYers to conceive a consistent future." Given this
consideration, then, the_suggestion that the tlme frame be
approximately lO;lSvyears into both the past and the future
would appear to be reasonable.

.3. The Context
A third considerationAhas.been_referred to variously-as

the "context" (DeWeerd, 1974), the "environment" (de Leon,

1975), the "framework" or the. "structure of the situation"

(Carney, 1978), Basically all these terms referlto the same
thing: "the detailed badkground(from which the scenario . . .
[is]»drawn e W (De Weerd, l974) This context‘includes all

those groups, events, organlzatlons ‘and 1nst1tutlons Wthh
‘have relevance for the subject under study. It should 1nclude
~a "list of major elements in. the 31tuatlon, crucial dec151on
alternatives and 1mportant issues" (Carney, l976)
A difficulty in this regard 1s establlshlng an4appro§r1ate

, equlllbrlum between the detail and 51mpllclty of the context

One must have sufficient, but’ not too much 1nformatlon, lest
-the writers of the scenario become taxed beyond thelr 1nformat1on—
processlng limits and/or dlstracted from thelr prlmary purpose
(de Leon, 1975). This de01s1on about detall is subject to the
additional oonsideratlon~of the scenar1o»wr1ters_-background‘
knowledge (which .in this‘study,oan assumedAto'be high, therefore

making greater detail accéptable); NévertheleSs, the process’
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does necessitate certain abstractions and .simplifications
as a "model" of the "key" items is oreated (Carney/ 1978); |

A very large portion of the detailed background for the
scenarios has been (is being)‘oompiled in Sections A and B of
the study. The detailed background oontained therein includes:

a) A history of federal proVinCial relations in the area of
communications. *

b) Federal and prov1nc1al powers and structures in communi-
cations.

c) A comparative study of powers and structures in communi-
cations in various foreign nations.

d) Federal and provincial objectives in communications;.and
their social political, economic and cultural implications.

e) Issues related to certain communications technologies,.
economic matters, and content and regulatory concerns
(Section B). o ' '

The inotal role of "objectives" shouid probably be noted at
‘this point. On the one hand, they play a very large part in
understanding how events will unfold, since they should be
assumed to guide the actions of tne_various governments . (i.e.
they are an expression of_the»principles or ideals on»Which‘

stands will be based). On the other hand, they provide the

template against»which the results of the scenarios can be -
assessed (i.e. which jurisdictionai arrangements will realize
and which will frustrate"Which combination of onjectives?){
4, "Trends" |
The elements of the context iisted above are basicaliy :

- ones that exist in the present and the immediate and distant

past. Since scenarios project a future picture of some more

or leSSvSpelelC area, some notion of.-the general shape of the
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future in which that area will be embedded is required.  Such

'a perspective requires that the scenarist develops "an overview

of the major trends likely to influence whatever it is that

" [he's/she's] considering'in [his/her] scenario"r(Carney, 1976).

One of the early devices of this sort was the "long-term

multifold trends" of Kahn and Wiener (1967), the components of

which are actually derived from "a common complex trend of
interacting elements." As Carney (1976) points out, however,
the "long-term multifold trendsfvtakes a long time to develop
properly and requires access to'experts'Who are.often difficult
to reach or unavailable entirely.

A more practical deVice, then, is Thompson ] "range
tables, This technique assumes that the key elements, decisions

and issues of the problem area are already known, although

elements that are omitted initially and are identified-as

important later on can be incorporated as the scenario building

activity progresses (Carney, 1976).  some items are amenable

 to quantification, and statistics for: these items for the

present and the recent past (in our case c. l969) are. collected

and projections for 10-15 years hence (s1nce this .is. our future

time frame) are made for three different conditions: .things

.-go well; things continue unchanged; and things go poorly he‘

other elements (assumptions, attitudes, values, etc ) have to
be assessed qualitatively under the same_three conditions as

for the quantifiable elements (imptovement, continuation,

worsening). (It should be noted that the table of “trends"

that was submitted innChapter V of the first prog:ess~report}
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then, was actually a quélitative range table not a lon@—rangez
multifold trend analysis.) |

| These "trends" should not be viewed as a strict limitation
on the sbenarists, howe&er. As Carhey_(l976)'poiﬁtsAoﬁtf

The range tables are meant to sensitize those using
them, not to act as a straight-jacket. Users should
feel free to add, change, delete and re-emphasize.
Providing the rande tables is merely a stratagem that
gets people started by giving them a ready-made frame
of reference plus challenges to what they've always
~assumed as certain or likely. The range tables should
also show them something of the overall configuration
of issues, and suggest something of the complexities of
interrelationships involved in the issues. Range tables
are meant to give things a start, not to paralyse them.

There are obviously problems that are encountered in

developing scenarios on the basis of such "data." These

diffichlties seem to stem largelyxfrom the preconceptions'h
 that the scenari§£ exhibits, andiinclﬁde: shaping"the data
to fit the preconcepﬁions; ignoring novel_possibilities;
constraining what is seen as.opporﬁunities or problems; and
.neglecting the wider issués (Céfney; 1978) . Measures to
counteract these tendencies‘can_be takéh, such. as generating}
several -scenarios, including‘outsiders'iﬁ the scenario building
activity, and limiting the aété'to "those pertinent only to
the time, place aﬁd complex of issues‘embodiéa in'the‘séénario“
(Carney, 1978). . | |

" With regard to fhe range;tablesifbr tﬁis_particular study}
there are_séveral elemen#s.which_couid prébably be extracﬁed
from the existing qualitative one and included in a quahtitative
raﬁge‘table along with otheré_not'yet.consideted, These ifems

.WOUld ihcluae:
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a) Cable subscription and penetration figures
' b) Broadcasting industry revenues
c),Cabie industry revenues
d) Communications manufacturing industry revenues

e) TV viewership statistics (both level of overall
viewership and of Canadian programs)

f) Expenditures on communications research and
development :

g) Data on media corporate concentration-
h) Regional (or provincial) populatlon dlstrlbutlon

i) Revenues of 1nd1V1dual pr0V1nc1al and federal
governments.

Given their greater proximity and accessibility to Statistics
Canade sources: and other data bases/banks, DOC staff would be
the logical ones to generate such statistics‘—;‘for‘the_past."

\
and present, at least. ‘

E. The "Policy Persoectives"

| As noted above, a sCenario.is "the detailed'representetion'.
of the futnre outcomes of e giﬁenfpolicy}ﬁ»'in this_perticnler
studf,-"policy" is construed very broadly it‘is the'generel
orlentatlon toward the dlstrlbutlon of powers over broadcastlng
between the federal and the prov1nc1al governments.f There w1ll
" be a separate scenario for each such general orlentatlon or'
pollcy perspectlve examlned E ‘ |

The pollcy perspectlves se1ected for cons1deratlon represent

four positions on a continuum of centrallzatlon/decentrallzatlon
" of powers. The end p01nts of the contlnuum have been selected,

as. have two 1ntermed1ate positions., The extremes-of.central-»
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ization and decentralization (or "greatly disseminated respon-

sibilities;" to use the language of the contract) ' are illumina-

ting because they tend to highlight many issues very clearly;
in addition, they represent two orientations toward the‘
.diStribution of powers between the federal and prorineial
governments which have held sway atesome"polnt’since Confedera-
tion (Black, 1975). The intermediate positions selected would
seem to be more politically v1able given the present tenor of
federal proV1nc1al relatlons, and have precedents as well
(Black, 1975).

The relationship between the proposed policy perspectives
and varlous conceptualizations of federalish.(Black, 1975;A
Mallory, 1977; Task Force on Canadian Unity, 1979b) are
presented in Table 1, As can'be“seen readily from Table l;
~ there are several federalism positions or proposals which fall
through the fnet"'of the proposed policy perspectives;' Never—
theless, the ranée of scenarios proposed would seem to be
adequate for the purpose of.examining the potential costs and
benefits of future arrangements since: | |

a) the perspectlves included will tap Vlrtually all of

the major relevant concerns with regard to the division
- of powers over broadcastlng,

b) these perspectives have sufficient similarities to
the excluded positlons to be able to incorporate the
latters' unlque prov151ons in one or another of the
four scenarios;

¢) the positions or proposals excluded from the analysis
will be borne in mind as the scenarios for the
perspectives adjacent to them are constructed;

-d) and if all else fails, the follow up activities
' utlllzlng the scenarios should "tease out" any and
all issues that are contalned in the posit lons not




Black!

Pepin-Robarts?

- Mallory?

- lRdwin

.:ZTask Force on Canadlan Unlty
and Services. Canada,

"_3J R. Mallory, "The Five Faces of Federallsm " in J. Peter Meeklson (ed.), Canadian Federalism:

Highly-

centralized

- central-.-

_ R. Black.
o UnlverS1ty Press,

Myth or Reallty, 3rd edition..

Centralist
concept

Major
- quo
ization

Qnasi; o
federalism; .
Emergency

- federalism

Status

TABLE 1

Conceptualizations of Federalism

Scenario Policy Perspectives

Shared

Administra—~
tive

concept
(also called
executive or
cooperative)

- Provincial-
“ization of
central
. institutions

Co—operative
federalism

Renewed

federalism‘

1975

D1v1ded Loyaltles- Canadlan Concepts of ‘Federalism.

The Words of the Debate.

1979.

TOI'OHtO.

Coming to Terms:

Methuen, 1977, pp.

19-30.

Montreal:

f The Correspondence Between the Scenario "Policy Perspectives" and’

SeEarated
Coordinate Dualist
concept concept
Asymmetrical
federalism;
Restructured
federalism“
" Classical Double-
federalism image
federalism

Hull, Quebec:

Greatly
Disseminated’

Compact
theory -

Major
decentral-
ization

McGill-Queen's

Supply

6TT




- 120
included.initially.
Some attention should be givenvfo the néturelof the policy
perspéctives themselves, "Highly_cenﬁralized" and "greatly .
disseminated" ére,the.easiest; both‘deal‘with excluéive"powers

in broadcasting, the  former giving control to the federal

~ government and the latter to the provincial governments. The

two intermediate pOsitioné involve.joint fedéral—provincial
powérs over broadcasﬁing; therefore, tﬁey are more complex ané.
interesting.

The "shared" pblicy perspectivé enviséges the allocation.
of powers over broadcasting to both leveis of government, |
while.tﬁe "separated" perspective would make each level respoh—
sibie for different’aspécts of brbadcasting — what'the Task
Force on Canadian Unity (1979b) terms "interlacing'legisléﬁion."

Traditionally, the former approach has been termed concurrent

powers and the latter coordinate powers. Political science

téachefs_have also attempted to'explain the différence by.use
of analogy: the separated'approach is like a layer cake, the
shared like a mérble cake.

The analogy is useful ih suggesting‘that the priﬁcipal
difference between the two épprbaches ié;the ability to."carve
up" fhé field SO £hat conflict is miﬁimiZéd —_ or‘pefhaps more
addu:ately, eliminatéd. As Jean—Paui L'Allier and Cléude‘
Fortin suggest in théir*notés_for tﬂe March 14 mééting,;under
sepératéd powers, "thé'two.[federal‘and‘provincial] piec¢es of

legislation would deal with different gdals,Aor even with such

distinct;aSpects‘of the same area’oanctivity that there would
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be almost no risk [ochonflic£]."‘»With shared powers, however,
Sincé thé.areas are overlapping, the poténtial for conflicting’
legislation is extremely high{ consequently, the‘principle'of
paramountcy\(or priority) of éhe legislation of'éne level of
goverhﬁent over the other must be establishea. In this way,
the shared arranéément begins.tO'resemble the separated one;.
AsARiChard Simeon (1977a) notes, howevér, "Watertight compart-
menté of sharplj defined respoﬁsibilities no lénger exist,vif,
-indeed,fhef ever did,"‘and in mqst poiicy fieldé, shared pdwers :
have become the operaﬁiveAarrangement. This.increasé in_
‘cbncurrent powefs has indreaéed ﬁhe chance aﬁdlhumbef of
“ehtanglements," sucﬁ conflicts.téking‘a vatiety of‘formé:
duplication, fragmentation, incursion, spillovéf and neutrali-
zétion.

| L'Allier and Fortin present - a somewhat detailed‘délinéaﬁion
of a possible‘hybria‘divisioh of péwers,'based dnltheurésk.
ﬁorce on Canadiah'Unity (1979a) apbroaéh, ih_Table‘Z of:their
notes prépared for the March 14 ﬁéeting,~ Thié nétionAqf._
"distribut[ing] specific respénsiﬁilities Qithiﬁ.afgiyénAéeﬁérai
domaiﬁ exclusively 6? concurrently td thé order-of‘governméﬁf
best suited to carry them out" is_alsoAutilized in_Oﬁiﬁét's-x
- (1978) proposal for reform of'ﬁhé Caﬁadian g:oédcéStiné/tele—
commﬁnications system.‘.Quimet‘s.préposai”is présentéd”in~T§ble?
2. .Most bbviously, Ouimet hasAprOpoéed,someWhat £aﬁtﬁér -
reaching rearrangements than L'Allie:’éhd Fbrtin.have'(thef
.lafter prébably being;cohstrained by the limitatiqh-of.the"

terms of reference to "broadcasting"). On the other hand,
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LfAllier and Fbrtin utilize condurréncy more frequentlf.- The
point of raising this matter is to suggest that there are
many éossible ways of diViding powers and that the scenarists
must bear that fact in mind as they aevelop their joint‘ 
(shared and separatéd) scenarios. .
In all bf‘this, it should be noted that a-funétional

approach is being taken toward the distribution of powers,

"i,e. the concern is with the powers actually exercised by

the respective governments rather.than‘simply with the formal
or theoretical ones. Using L'Allier's and Fortin's terms, the

study focuses on "powers" not simply "jurisdictions."

Note

It should perhaps be pointed oﬁt more expiicitly, with

regards to the utilization of the trends identified in the

range tables (see p. 115), that the‘scenarist-mugtjselect one

set of conditions within which he/she will develop his/her

- scenario. ' For example, if one assumed that "things would

get worse," then one would utilize £he,enEries under,thaﬁ~'

condition in both the gquantitative and:qualitaiive,rénge.A“'“

tables when developihg scenarios for all the policy perspectives.
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