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‘rhe Department of Consumer and Coy porate Affairs Canada (CCAC) is

. responsible for the adnunlstration and enforcement of a large number

and wide range of regulatlons. These regulatlons relate to
mandatory labelling of net contents, grade standards, safety

precautlons, prohibition of retail sale of oertam products and many -
'others. The purpose of these regulatlons is generally to ensure equity

in the marketplace both tor tndustry and consumers. They flow from
slxty-fwe separate acts. Of these, thxrty-three are under the
Jurlsdlctlon of CCAC and the remaznxng thlrty-two reslde wlth other

- departments sud1 as Health and Welfare Canada and Agrlculture Canada.
It is estimated that ln excess of two-thlrds of the Department s

$79 000 000 mllllcn budget goes to supwrt these regulatory acttva.tles.

A Thus, t_hg process of regulatory revxew and reform is @ matter that is
- of vxtal lnterest to the Department, Indeed we have already begun a
'comprehenswe lnternal regulatory re\uew program i

Smce a sxgnlflcant portlcn of our actw;txes lnvolve regulatlng’ ’
the market at the pomt of sale, we are Erequently remnded Of the '

quite dlfterent perspectwes by which the regulatoty process is viewed

by the’ part),mpants. An example is the requlrement te declare textile
fibre content. under the 'l‘e:stlle Labellmg ard Advertismg regulations.

v Some ccmpames may well v1ew tlus as a burden and a reStralnt on their

operatmg flexlblllty, whxle consumers see it as a benefxt through

4 ..prov1dlng more precxse and consxstent lnformatlon. Within an industry
~affected by a partlcular regulatlon, dxyergent views may exxst despite

the fact that a great many regulatmns are developed in response to

_dxrect lndustty requests. Regulators have a dlfferent perspectwe,

that bemg to achleve an appropriate balance between conflicting
interests and to mme to grips Wl.th and resolve problens in the
marketplace In other words, to focus on the burden placed on only one

_of the partlcxpants can serlously dxstort one's evaluatxon of any
' -partlcular regulatlon '

A theme current throughout the Dlscusc:.lon Paper is the desire for
lncreased consultatlon, revxe« and analysis. Some suggestlons, taken

hy . themselves, have merit and may be scen to oontrlbute to a regulatory

- process that is open and subject to informed scrutiny. There is a

parallel here with the l‘cgul_atory process itself, IE one looks at cach
regu.latic_n'in isolation, there 'would be few who could find fault with
its objective or its mpde of operation. lHowever, when the regulatory
backage is viewed as a whole, the potential for inconsistencies,
anomalies, and burden becomes evident, There is a danger that the
processes of copsultation and analysis could, in their totality, reduce
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the system to introspective lmnobxlxty and generate a demand for
masswe resources wthh, in a period of restramt, oould only weaken
other acthnes This - .issue wxll be treated in more detail below, and

' some suggest!.ons made as to how effectwe oversxght may be achxeved
.~.:w1thout brxnging the system to 3 standstxll

~ The process through whlch regulatxons now in place has been

o developed may be perceived as lackmg ooordmeuon or mtegratmn. In

the federal sphere of responsszllty, the regulatory authority has. been - |

A ~de1egated by regulat:ory act to mdwzdual departments or agencxes.
‘ Reasonable and valid regulanons relatmg to each act have been

developed ard put in plaoe. The rationale for eadz individual

o regulation may be ennrely reasonable. Hewever, the cumlativa effect
- fthat the sum of regulatmns imposes on those who must oomply with t:hem
-may be onetous, expenswe and eometxmes canfusmg and oontrad),ctory.

'I‘he problem of regulatory burden 18 oanpounded by the increasing rate

of mr,roductxon of regulations by other levels of goverrunent..

'Regula;ions may be perceived to overlap, duphcate oF contradict each
.'other.’ Consequently, over time, the aaccwnulatmn of many indzvmdual
regulanms can produce senous, unmt:ended, holistic reaults. It is

At,he cwmlatwe result whlch can be burdensome to those who nust comply B

‘ wl.r.h the gmwuq number of requlatmns. '

Regulators are aware of these problems and have successfully

R addressed many of them An example can be fourd in the achmmstratwe
ar;angaments arong several departments to achieve oonsxstency m the

"du'g and apphcanm of regulanons. ST
'me revxew of the u;rrency and vandzty of aJ.l mdwxdual

regulanons rs a necessary, ongomg endeavour, However, if a

meamngful unpact on the e.mulatlve effect of regulauons is to be

mede, 3 systems" approach’ to the mtroductmn of new regulatrom and

reguletory rev1ew and reform 15 essenual. Smce new regulations

.:often produce unantrcxpated sxde effects, such as overlapping existing
A 'regulatmns, ar mot takmg advantage of mformatmn already being
j;generated, it is most important to be sencntwe to the cumulative
Aeffects of proposed regulatlons " Thus, the undesirable side effects oE
proposed regulatmns can be antlcxpated ard minimized, In this
g process, oareful oonsultatmn thh those in the pnvate sector who must
A‘.A'__canply mth proposed regulatlons is invaluable.




* The main body of this SUbﬂ\lSSlOﬂ is oryanized on a functional
basis reflectmg the concerns “of QCAC as a major regulatory department,
First, it deals with, the general lssue of consultatlon and information
as a component of the whole regulatory process. SeCOnd, -the initiation
and operation aof regulat;ons are examined. Finally, procedures for
rev1ew and evaluation are discussed. The squestions oontained in the

Dlscusswn Paper are treated as they bear on each of these functional
areas. ‘

I1 CQ‘JS_UL"_[‘_ATIQN AND INFORMATION

Sect:.on II of the D:.scussmn Paper oontams four suggestions
relatmg to part:.c:.patxon in the development of new regulatxons by

' ---mterested groups and 1nd1v1duals affected by proposed regulatmns.
: These interests can be div1ded lnto two maJor groups ' those who would

be requxred to oomply thh or be affected by the proposed regulatl.ons,
an:l the mtended benef:.cxarxes., Ina subsequent sectlon of the

stcusswn Paper, s.lggestlons are raised ooncermng the ex ante
partlcxpatxcn oE Parllament 1n the formulatlon of regulatlons. ‘

In dl.scussmg oonsultatlon processes, | 1t may also be useful to
divide regulatmns into two major categorxes. statutory regulatlons,
developed by regulatory departments, der1v1ng from regulatory '
legxslatxon passed by Parhament, ard ad]ud1catwe regulatxons set by

_regulatory trlbunal decxsmn, such as telephone rates establlshed by

: the CR'IC Because the two processes of regulat:.on formulation are

: wldely dxtferent, 20 too are the possmle ways- of provxdmg 1nvolvement
' by mterested partxes m thexr development.

A, Current Proc_ed_ures i_n CCAC

Sl Statutoq .ﬁequ_lations )

‘ It 15 the practxce of the Department - to scek out views from
mterested groups durmg the development of new or revised regulatlons.
The Department regularly oonsults extensively with those interested,
principally industry associations, fram the first perception of a

‘problem through plqnning_, the drafting of regul_ations if these are

shown to be necessary, to imple,t_n:entation. Consumer groups, such as the
Consumers' Association of Canada may, when deemed appropriate, be asked
to participate as a momber of an industry/government technical
tunnittee for the study of a particular problem. But, in matters of
concern to them, they would always he informed and free to comment.
CCAC is conscious of its special responsibilities in supporting the
broad interests of consumers, who are entitled to fairness in-the

. marketplace.
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Cace thig oonsultation has occurred, a communiqué is issued o the
trade. and in some instances the pyoposed regulatmn }s publi.shed in

V the Canada Gazette with a further opportumty to comment. For example,
3 Sectxon 19 o[ the Consimer Packagmq and Labellmg Act states that:

_"A oopy of each regulation or amendnent to a regulation that
_the Governor in Council proposes to make under Section 11 or 18
shall be published in the Canada Gazett‘e an_d a reasonable
O[;portunity,shall be afforded to q)rgaqn\ers',' dealers and other
j__,’-.t__é_rested persons to make Arepresent;‘a;i_c')ns with respect
thereto". o

Generally, and except for very minor "clarification"
amondnents, 60 days are allowed. for comment on relanvely ,
stralghtforward regulatlonfs or amendments ¢ and 90 days are .allowed for

: more complex regulat).ons or amendmentq 11Poly to requ1re detailed study

ar re.,earc.h by re.,pondents. :

Chapter 490 of the Adtmmstratwe Pohcy Manual of the Treasury'

"' Board is apphcable to o\:her leglslatxon admmstered by the
_.Department. Paragraph 490 1 4(2) stateq Lhat.

-"Depa'rtments "ard ‘agencies ad‘ninisterim statutes whi.d1 oom)eyv
- the power to uake regulatxons in the HSF (health. gafety, -
fa),rness) area are responsxble for «.. publxshmg in advancé,
Aat least 60 days before pranulgatxon, the terms of, the legal
‘ authonty Eo: and the- purpose of a new ma)or HSF regulation
; along with a summary of the results of the SEIA (conforming to

the prescrxbed content requxrement;s) m Part 1 of the Canada
Gazette. . -"'

These practices appear to be reasonable and. to mr_k

_effectively. It should be stressed that these notification procedures

are employed .'in aldition to the more pr___oactiv'e'segking out of reaction

~fram industry and other interested groups. Consideration might be

yiven by the 'I‘ask Force to exLendou this- requirement for formal
consultation as a general practlae in the development of new
regulatxons and anendments involving sxgmflcant umpact. It is

important, however, to retam the flex1b111ty for regulators to move
sw1ftly in cases of emergency.

‘We would hope that any interdepartmenta_l niles governing "consultation®

would not be of excessive formality, but would permit flexibility in

consulting those best able to provide needed information and present a

spectrum of .vxewpoxnts. A less structurald approach has the advantage
of providing access to a larger community Of interested groups, who may

not have the means to participate meaningfully in a more structured

process.
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2. Judicial Regulation

In the case of dellberatlons of federal requlatory trlbunals,
the Director of Investlgatlon may mtervene dtrectly in ‘some instances.
The Consumer Buxeau provides support funding on an annual ba51s to
consumer advocacy groups whmh mtervtne on bhehalf of consumers in
federal, regulatory hearmgs.

The annual budget for this funding is.'-very snall, $239,000 in
1980/81 ard is distributed among three consumer interest organizations

- which are directly mvolved in regulatory mterVentlons This limited

~ fundirg is generally provxded to cover a one-'year period and is

. intended to underwnte mamly research and overhead acthties of

_ mtervenors. anoe the CRIC is presently the only federal regulatory
. agency which provides some funding for the out-of-pocket st of -

1nterventlon actw;tles lncludlrg expert mtnesses, our funds are often

"also stretched to oover the costs oE specxflc lnterventxons

' 'l‘he results' of intervention by' the Reg'ula'ted' Industriee Program
(RIP) of the Consumers' Association of Canada, ‘the Public Interest
Advocacy Centre (PIAC)and Transport 2000 funded by the Department,
have had an effectwe m\pact on the regulatory process. -For example,
following the RIP 1ntervent1on before the Canadxan Transport Comnussxon
hearing in April 1979 air falr lncreases oE $16 900,000 were
suspended. 'The sare group lntervened m a telegram rate lncrease
hearmg in uhxch the lncrease sought was neduced by $732 000. Both RIP
and PIAC have made numerous successful 1nterventlons in CRIC hearings
opposing telephone rate mcreases. Endorsement ot' the value of these :
mterventlons has been expressed by both CR'IC and CrC.

It is recomnended that support fundmg of advocacy groups by

~ interested departments or agencxee ard cost. recovery fundmg by

federal, regulatory tribunals should be widely. expanded This
represents an effective means through which regulatory departments and
agencles can assure dlrect partlclpatlon by representetwes of
consumers of other groups of cxtxzens who are affected by regulatory
dec1510ns. ' '

B. Consultation Implications |

Consultation rc-sults in improved requlation, where regulation
is necded, and generates its wider acceptance. lowever, it cannot
always resolve the wonflicts resulting from disparate or conflicting

interests,

Clearly, when a regulator receives divergent recommendations,
all proposals cannot be accommodated. Even a compromise position is
not always possible, No one process may e appropriate for all

situations, but some methad should be employed to preclude
misunderstanding.
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C. Consultation Process .

The process ar pmc.esses for provxdmg an opportunity for
mterested groups or’ 1nd1v1duals to partxupate in the regulatxon
formulatxon or overhaul process should 1nc1ude.

- enmuragmg the receipt of wntten bnefs fram interested
partles, recogmzmg r.hat this may not always be passxble

- flexmuxty to accam\odate to t:he requxrements for
mformat:xon mput of each partlcular sxtuanon

openness tn ensu:e that generany all mput infomatxon is
‘available to all pattxcxpants in the process, subject to
restnctxons applymg to propnetaty mfom\atxon. This would
also alert -those mterest:ed in the process of the existence
of qpqnt_;gwa_;_l;rg.mppt,_ thus _reduc;r_q the expecta;;m of
having their posnzlon gccépted,' unchéllquggd, by regulators.

'Flexibi'l'i'ty' should be retained by the réghlétor to seek odt

- the information needed and to stop before reachmg the pomt of

"paraly51s by analysxs " Thl.S is not to say that an interest group -

 which feels strongly t.hat it has an unportant oontnbunon to make

. should be denxed an opportumty t:o do so. But, the regulatory body
: should have \;he optxon ot ot seekmg out addxnonal oounsel when it -
feels J.t has adequate mput, thus allowing it m stnke a reasonable

balance in the consultatxon process, and not be h&debound by

; "regulauons or procedures.

A full and open consultatxon process: entaxls a oost and may
be txme-consummg. Hweve::, it xs clearly worthwhxle in order t:o
ensure the approprlateness and vxabxlu:y of regulatmns. B ‘

111 INITIATION OF REGULATION -
It is unlikely that a single process would be appropriate for the
development of all types of régula_tions. " llowever, some comments are
put forward 'here relating to the suggestions in the Discussion Paper.
These are systemic in nature ard may have application over a broad

 range of requlati ions and ovez more than one process for developing

n-qulat mn'

Some benefits may accrue from applying a more standardized
process for the development of regulations throughout the federal
system. The process should be as simple and open as possible. It
should clearly set out the basis for usiny a regulatory instrument, and
the umplications expected [rom ._its implementation,




1. E’_l;oject Plennirg_.

As a first stage toward po.,smle development of a regulatlon,
there must be defmxtlon of the problem. There must also be B
consideration of optlonal strategies, e, ey regulanon by another ‘
department, agency or level of ‘government, self-regulation ty industry
: acoordxng to a voluntary natlonal or 1nternat10na1 standard, tax or '
other incentives or penalt).es, or no regulat;on at a11. 'I'hls |
,prellmmary plannmg should be open o dxscussmn thh those

'Lnterested, but 1t would be understood at thxs stage to be exploratory
~in nature. o o |

2. 'Iﬂpact'o'f _Prop__os__ed Regula_tione_ '.

| The economc, soc1a1, and other relevant 1mp11cat10ns of
' proposed regulatxons nust, in all cas es, be exammed The intensity of
the exammatxon and the detau inoorporated should reflect a
' '_substantml measure of Judgement on the part of ‘the regulator. We
.. 3 endorse the exlstlng SEIA process for major HSP regulatlons. A

smular, but less - strmgent process should generally apply to
regulatlons of less 1mpact. ' ' K

Consultatmn should be carrxed out throughout the regulatory
'-_developn\ent process.__ Thus, 1nterested partles would have access to the
information used by regulators, and to thexr develognent rationale,

throughout the whole preparatlm proo.ss 1nc1ud1rg the exammatlon of
| expected mpact._- o e e i

" Pt‘ov1smn nust, however, be nnde ﬁor regulator.s bo react
swxftly, cxrcunwentu'g normal procedurcs where emergency demands |
-imnediate action. Thts eventualxty 1S a very real one, partlcularly in
,doalmg thh food drug..,, or hazardmm pzulutt,.'

It is ltkely that: most regulators presently employ a process in
the development of tequlatxons which, tﬂ VCIL‘Ylﬂ] degrc-es, incorporates
K :the proposed two stages of asso:: mtnt. An appropriate halance betwecn
formalxzatxon art] flEXIblllty would ensure consistently hlgh standards
of openness, partxcxpatton and efflcxency

'S REVIEW AND FVALUATION

A. - Continuous Monitoring of Regulations

An obligation exists for major requlatory departments and
agencies to undartake an ongoing program of review and reform of all of
the regulatory instruments for which they are responsible. For those
departments such as CCAC which administer a large number and variety of
requlations with relatively few pecple, the task of requlatory review
and reform is a formidable one if it is to be meaningful. A much wore
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lntenswe revicw pzocess than smtply lantlf}'lﬂJ a few obsolete .

regulations is reqmre@. _ A coinprehensive, step—by-step process is .
recommended, based on identified priorities for regulatory reform.

The projgram now in place in CCAC may . ke useful for other major
regulatory departments. The Department has developed arﬂ unplenented a

three-phase, oanprehenswe proqram of regulatory revxew and reform.

‘Phase 1 includes an m-house revxew of regulatlons by those responsmle'

for their development and admmxstratxon. _

In Phase II, the firrhrgs and proposed changes emanatur; from
Phase T will be referred to xnterested groups of those who must cm:ply
with our regulationa ard to representatives of the intended
benefxcxanes. Their z:eactlons to proposed regulatory teforms will be
sought and mcluded m the fmal oonszderatmn ot proposed changes.

Phase . III represents the reform segment ot the program in wmch
a systematxc plan of chang&c to the process -of regulatlon ad to

.specu’lc regulatxons Nll). be undertaken on’ a basxs of establ,ished

prmrltles. .

B. Sunset _ProvisiOn_s

- A persxstent cnnplamt voxced abOut our regulatory system is
that, once a regulatxcn is 1nst1tuted, 1t takes on'a. 11fe of xts own
and a major effort lS requ1red to brlnq ahout the modxfxcatmn or
termlnatlon of a regulatlon. 'I'he exlstenoe of the aoc pro:ect, the

' Parlxamentary Task Force, and the Departmental rev1ews reflect a.
,perceptlm that regulatory rev1ew and I'Lme has 1ong been neglected

CCAC fully supports the proposulon that the regulatory system must be
responsive to changee in. the regulatory env1ronment. ‘The Discussion
Paper presents two . suggestlons (7, 11) that bear dlrectly on the .'
problem by mtzoducmg Sunset Clauses- _ ' '

1. Principa_l Cate%gi_g_s:

The Discussion Paper states that the’ "garden—variety Sunset
Clause" terminates a goverrunent S legal authority to carry out a

' regulatory activity. after a specified period of time. In fact, the

existing Canadian and U.S.A. experience indicates that there is a wide
variety of Sun:".'nt-tym clauses which the Parliamentary Camnittee may
wish W oonsider.  Suns et Clauue' can e dividad into the following

categories:

a. Alennination Clause in a statute causes the statute or
- part uf it (and vegulations; made under it) to cease to
exist after a specifiecl date, unless Parliament decides
otherwise before that date. Sce, for example, the Bank
Act.
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b. A Lapsing Clause i5 to the same effect, caus_ing the statute
to become inoperative. See, for example, the Small

Business L_oan___s Act anq the Fisheries Improvement Loans Act.

¢, A Termination Enablmg Clause in a statute provides that a

' termlnatlon mtxon can be put before Parhament by a
spec:.fled number of members of Parhament, ard requires the
government to take actlon correspondmg to Parliament's

deu.sxon on the mtlon. See, for example, Sectmn 125.1 of
the Income Tax Act. -

e Trm—

' 'd. A Sunset Revxew Clause m a statute requlres & Minister to
| _table a report in Parlxament in the future, descnbing
actxvltles pursuant to the statute, and perhaps also

Justlfylng retentlon of the acthty and examnmg
consequences of termlnatmg or modlfymg the act1v1ty, as

well as advantages ard d:.sadvantages of alternate means of
ach1ev1ng ltS obJectwes.

T LATT 4 ee

-2. CaUtionary__N,__c_)te h

At Elrst glance, the varlous forms of Sunset Clause appear to

offer a method for ensurmg that regulatov.y prograns recelve automatic
re~eva1uat10n. There" are, however, a number of pltfalls or weaknesses
inherent in “Sunsett).ng“ For example. '

oo -_ T a Parhament can do whatever Parhament can fmd the time to

C e o do. Sunset Clauses xmpose r1gld prxorttles -an. future
-Parhaments and on government departments w1th o

.'foreknowledge of the confllct).ng demands and emerging
'prlorltles thch my EXLSt in the future. Therefore, their
w1despreai use 18 undeslrable and could even paralyze
Parl;ament. o o

b. - Wlth Parliamentary time at a premium, insofar as
' 'I‘erminatim and Lapsing Clauses are concerned, there is a
danger of cursory ("rubber ’tamp")‘ reviews of requlatovy
programs, of reviews bemg postponed (as has accurred with
the Bank Act) or even of a requlatory a_c-tw1_ty being
scrapped withou_t opﬁortunity for full review.

C.  Sunset Clauses, inproberly applicd, oould lead to a climate
of uncertainty in industry.  lTodastiy wishes to be
consulted during development of requlations. It is equally

- e

concerned that consultation occur well in advance of any
' proposed major amendment or cancellation of existing

requlatory provisions.

e
iy
A

¥.
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d. The suggestion that 'l‘ermmatlon Clauses be used does not
o dlatxngulsh anong the dlffetent types of problems that
regulatxons attempt to solve. erne problems are transitory
in nature._ 'For example, the Energu1de program is intended . ,
to ac.celerat:e changes that the marketplace may brmg about _
in any _eyent, and 80 lends itself to automatic review or
termination. A second t:ype of problem can be seen as
mutable in that conditions addressed by the tegulatory :
program are llkely t:o change over t1me. An example is |
Welghts and Measures Regulatlons where the technology of
: measurement 15 subject to change. Fmally, there are
problens that are permanent in nature, for example the
 safety of £ood 'I‘ex;mmanon clauses would appear
. ma;prOpnate for regulatory programs mtended to address
- mutable and pemanent problem:. '

Cy Parliamentary Revi_e_w

Suggestlons 9, 10, 12, 13 and 14 of the stcussmn Paper relate
to Parl).amentary rev1ew and ovennew of regulanon. The most

As;gmfxcant is suggestwn 14

The Mam Estlmates Ccmnlttees of the House of Cam\ons should
use all avaxlable sources of xnformatxon to ensure that emxnatxm of
an Esumates, and of the operatxonal pla.ns o which they are based,

| s 1n£ormed thorough atﬁ probmg.' Control oE expendituve 13 the

-stxrrup by mu.h Parlxament hxstorxqally raxsed xtself to supremacy
'over the Crown : o -

Both the wntten evaluatlons of the government s existing
regulatory prograns and annual reportg of the departments could be a
valuable source of mfomatmn. Where su<.h evaluatlons, annual
reports, and the estlmates themselves are .in a.format or oE a quality
which leaves J.mport:ant questlons unanswered comnlttee members should
say so - “they are entitled to the. best of support in a critically

unportant t'unctxon Without requiring nxtess_xlve rxg1dxty in

presen_t_at).on, they should insist that annuall reports, which are too

‘often a recital of "what we do"; shduld state broad objectives,

specific goals, strategies, and progress towards achievement of these
objectives and goals in the year under review. .

V. SUMMARY

How then do we go about improving -the regulatory system so that
it is more responsive to social and economic changes while at the same
time ensuring that it does not hamstring future Parliaments nor burden
departments with massive resource demands? First, a selective use of
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Sunset Clauses may be employed fully recognizing the nature of the
problem under Lequlatxon. A rcgular wprntmg system mthm the
regulato:y departments ‘(Section IV'A) can alert the Deputy Minister and
Minister to 3 situation where a review is warranted Regular
mnsultatxons with affected parties as pmgnsed by CCAC can also alert
the Minister to the need for review, It should be moted that
consultation on exlstlr‘g requlations, both ongomg and durm; a review,
can be highly effective as the parties are dealxng with a known
phenomenon rather than with a proposg__l of as yet un_knqwn lmpact.

Periodic review and evaluation are essential to maintain a
regulatory envxronment that is salutory for all of the parncxpants

To be fully effective, however, reasonable. flexxbxlity should remain

with the responsmle Mim.ster._ Only in this way will we be able to

- respond to meds of. r.he tlme rathel: than be captwe to a revx.ew
: schedule 1a1d down in the past. o

" Consumer and Corporate Affairs

19 September 1980
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