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INTERNATIONAL CONSIDERATIONS OF COPYRIGHT LAW REVISION IN CANADA: 

KEYES/BRUNET PROPOSAL TO PROTECT "NON-CONVENTION" CANADIAN WORKS 

• The Report prepared by A.A. Keyes and C. Brunet "Copyright in  Canada:  
• 

Proposals for Revision Of The Law" expressed the view that it.is  possible to 
• 

draw a distinction between certain types of works which are subject to the 

Berne and Universal Conventions and other types which are not. 

"Despite the constraints placed on flexibility by the 
non-discriminatory nature of the Convention it - remains 
possible to control the protection of material other 

• than "Convention" works and to extend protection to . 

certain Canadian workS without adding to the - imbalance 
• 

of trade. 

Certain works fall outside of the ambit of protection 
spelled out by the wording of the Convention. This 
makes it possible, in domestic copyright law to 
distinguish Convention and non-Convention subject 
matter.... If it is considered desireable that 
protection be accorded to non-Convention materials, 
that protection could either be limited to Canadian 
interests, or extended to other countries on a 
bilateral reciprocal basis. 

Canada, through a copyright law that reflects the 
public interest should strive to provide an environment 
within which the development of national identity and 
culture can be fostered. The strategy of differentiating 
between protection required by the Conventions and that 
which can be provided to Canadians apart from the 
Conventions should be fully considered in light of this 
objective." (1) 

It will thus be seen that  the  Report proposes two underlying policy 

objectives upon which the revision exercise should be predicated. These are: 

•■• 
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eirstly, to ensure the proposed revisions will not serve to  sol idify  Canada's 

status as a "net-importer" of copyright material, and thus augment the export 

of royalties, and secondly, to provide an environment within which the 

- development of a national identity and culture can be fostered. 

While the Report suggests that in the light of the foregoing 

objectives the strategy of differentiating between protection required.by the 

Conventions and - that which can be provided to Canadians apart from the 

Conventions should be "considered", the Report does not explore the feasibility 

of utilizing alternative 'strategies to.achieve the  saine  objectives, and 

Troceeds to incorporate this, first strategy in its attendant specific 

• recommendations. 

The object of this present paper is not to examine the two guiding 

policies advocated by the Keyes/Brunet Report,  but  rather, to examine the 

strategy, i.e. the mechanism, adopted by the Report, to carry out these 

policies. 

The Mechanism suggested (i.e. drawing a distinction between 

Convention and non-Convention works) was embodied in specific recommendations 

pertaining to four principle areas: 

(1) performer's performances: 

"That, subject to resolving the difficulties of viable 
collective mechanisms, revenue sharing, and multiple 
licensing, a right in perforMance by Canadian 
performers bc provided in ahy new Copyright Act. 

That the exclusive right granted to a performer be: 
(a) to make a recording of ,a performance; 
(b) to  reproduce recordings of a performance; 
(c) to breadcast and perform in public a 

performance. 

• 
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That the term of protection be twenty years 
calculated from the date of first fixation of 
the performance." (2) .  

(2) performing and brOadcast rights in sound recordings: 

"That, providing it can be satisfactorily 
demonstrated that mechanisms can be established 
to exercise the right, Canadian sound recordings • 
be further protected by an exclusive right to 
perform in public and an exclusive right to 
broadcast. 

That a "Canadian sound recording" be defined as 
one where the majority of the elements required 
to produce the recording are Canadian." (3) 

(3) broadcasts: 

"That copyright protection be provided to 
Canadian broadcasts with the following 
exclusive rights attaching to the originating 
broadcasting organization:. 

(a) the right to record the sounds 
and/or images broadcast; 

(b) the right to use such a recording for: 
(i) broadcasting or diffusing; 
(ii) causing the broadcast to be . 	. • 

• heard or seen in public; 
(c) the right to.re-broadcast the broadcast. 

That the term of protection be fifty years from the 
making of the broadcast." (4) 

(4) published editions of certain works: 

"That new editions of public domain material ' 

published by a re-setting of the material be 
protected by copyright. 

That the protection extend only to providing a 
right against reproduction and that the general 
'section dealing with this matter contain the 
following safeguards: 

.(a) • no new copyright is to be provided, 
other than in the edition 

(b) the edition must be ajiew re-setting. 
• • 

	

	 of a literary, dramatic, musical or 
artistic work • 
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(c) the publisher must be a•qualified 
person at the time of first publication, 

. i.e. a Canadian publisher or a publisher 
of a country to which the particular 
provision extends through reciprocal 
agreement 

(d) the term is to be ten years 
• (e) the additions must be marked as 

claiming typographical copyright, and 
must show the year of publication, 
failing which copyright is lost." (5) 

While it is fair to say that each of these recommendations has ' 

received varying measures  of. support in a number of the briefs received in 

• response to the Report ranging from "qualified" to "enthusiastic", there 

have also been substantial concerns expressed in a significant number of 

other briefs. 

Of the approximately twenty-eight briefs which commented on the 

recommendations with respect tà protection for performances by Canadian 

.performers, nine briefs expressed a measure of support, and the balance 

either disagreed of were presently unable  to  express support. 

Of the approximately eleven briefs which addressed the recommendations 

respecting the establishment of performing and broadcasting rights in 

Canadian sound recordings, one brief expressed support, four briefs disagreed 

and six briefs reserved judgement based on expressed concerns. 

Approximately nineteen briefs cliMmented on the recommendations 

regarding Protection for Canadian broadcasts; eight briefs supported these 

recommendations," while the balance either opposed the recommendations or 

expressed reservations regarding same. 

Of the approximately'fourteen briefs which commented on the 

mezzizer=z-zrzzremme MMF, 
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recommendations to provide . protection for published editions of certain works, • 

twelve briefs were supportive, while two briefs took exception to the proposals. 

A significant number of•the'briefs referred to above are of the view 

that, to the extent that the recommendations  are  based upon drawing a distinction 

.between Convention and non-Convention works, the recommendations would, if 

• implemented: 

(a) violate the spirit of the.  Berne and Universal Conventions, Uor 

(b) contravene the specific national treatment provisions of the 

Conventions, Elor 

(c) Operate in a manner whiCh would generate results contrary to 

expressed intentions; i.e. by making Canadian works more costly than 

foreign works, users wi sll be less inclined to use the former, Uor 

(d) invite retaliatory discrimination by other nations, and ' 

(e) reflect a parochial protectionist philosophy. 

Tiie arguMents presented in these briefs are telling and merit 

consideration: Some of the arguments which fall into categories (a) and (b) 

above were presented in an earlier paper "International Considerations Of 

(6)' 
Copyright Law Revision In Canada: International Obligations". . The following 

are further comments with respect to all five of the categories cited above. 

(a) The Canadian Cable Television Association 

"The Keyes/Brunet proposal to create special copyright 

exclusively for Canadians is a gallant effort to solve 

certain problemS, but it is an uncommon and parochial 

approach that would create dismay in the international 
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Community. It raises serious questions of reciprocity 

for Canadian artists and works outside of Canada and 

would make Canadian works more expensive to Canadians 

than foreign works.  The  twin dilemmas of discriminatory. 

copyright or the prospect of potential production 

revenue leaving this country creates a strong presùmption 

against acceptance of the proposed broadcast and 

performer's rights proposal. The goals inherent in these 

two>proposals - more money for Canadian production - are 

sound, the mechanisms advanced to achieve these goals are 

inappropriate and could have substantial negative 

consequences." (7) 

(b) Canadian Music Publishers Association 

"The Keyes/Brunet Report recommends new rights be 

- 	established in two areas of performance.... However, 

•they specify that the performances by recordings and 

performers be subject to a fee only if produced in 

Canada. 

It is our feeling that this would, in fact, discourage 

the performance of Canadian product-in favour of foreign 

product. 

Keyes and Brunet seem to be counting on the CRTC 

Canadian Content Rulings to strike the balance.. 

Record companies and performers have other sources of 

income and it would be very unfair if the composer were 

• -r,e• 	 4-•;‘.= 	 ze:sear+,..,- 	*1;3 «''' - 
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• to suffer because of such a ruling. There is. danger 

that the composer and author share might be cut down 

• . to accommoda te the othey claims." (8) 

(c) The Canadian Association of Broadcasters 

"We feel...that to give new rights and extended benefits 

for protection to strictly Canadian productions or - 

creative materials would only invite retaliation. The 

practice of protecting Canadian properties only, if 

not in violation of the.law, would be in violation of 

the spirit of  the law in many treaties to which Canada 

is a party. If it is the intention to give additional 

support to Canadian industries and talent, it is 

respectfully submitted that such support can be more 

• readily accomplished outside the Copyright Act." (9) 

(d) .  International Labour Office 

"In view of the highly progressive character of many 

of the recommendations contained in the.Report, it is 

somewhat surprising -  that accession to the Rome 

Convention is not favoured. While the economic.aspects 

of "cultural trade" with the United States are no doubt 

destined to be weighted in favour or the latter for 

sonie  time to come, the most rapidly rising and continuing 

impact of Canadian cultural material in continental, 

and  particu1ar1y  French speaking Europe, which I am in 

a position,to observe at close liand, makes me seriously- 
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question whether.in global terms Canada is destined to 

be a net importer for very long. The trend in Europe is 

very much towards re-activating the Rome Convention. In 

this context, it should not be forgotten that Canada's 

accession to the Convention would provide a useful 

framework for multi and bilateral agreements respecting 

the rights covered by that instrument, could significantly 

facilitate negotiations amongst interested parties who 

would have recourse to international guidelines developed 

• by the Inter-governmental Committee. To my knowledge, 

none of the countries which are party to the Convention 

and which are also net importers of cultural material 

• (and they are distinctly the majority) ,  has found that the 

economic consequences of accession Were onerous— Quite 

the:contrary, application of the Convention  leads to a 

more equitable distribution of thé fruits of culture 

production, but not necessarily a more expensive one, 

either in national or balance-of-payment terms." (10) 

The Canadian Council of Performing Arts Unions 

"From our point of view, the one serious shortcoming of 

.Copyright In Canada as it relates to performing artists, 

is it's refusal to endorse .Canada's becoming a member of 

the Rome Convention. The position taken in Copyright In  

Canada  appears to involve an inappropriate application 

of principle, the failure to recognize important influences 
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• in  the international trade of recorded performances, 

and a rather surprising' interpretation of the Rome 

Convention itself. 

The refusal to endorse the Rome Convention is based on 

the view that adopting it would aggravate Canadas trade 

deficit in copyright material. It seems to us however, 

that such a narrow perspective on the recognition Of 

performer's rights is inappropriate. This•approach"to 

the recognition of performer's rights in the international. • 

sphere involves the complete subordination of performer's . 

rights to the consideration of national economic interests. 

Without trying to resolve the general question of the • 

proper relationship between individual and societal economic 

interests, the least that can be said of subordinating 

performer's rights to balance of trade considerations is 

that it is inequitable. 

The final point we wish to raise with respect to the 

adoption of the Rome Convention is that the interpretation 

given to it in Copyright In Canada  is not wholly in accord 

with our interpretation of the Convention. SPecifically, 

the authors or Ceryright In Canada assume  that if the  Rome 

Convention is adopted by Canada, royalty payments accruing 

to non Canadians must be sent out of the country. , 

Fortunately, hOwever this is not the case. The Rome 

Convention allows member 'countries to follow a variety of 
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practices in dealing with royalty payments . accruing 

• to non-nationals of any particular member of the 

Convention. Moreover, the proposal made above that all 

funds accruing to non-nationals be held in Canada, 

except where mutually advantageous bilateral agreements 

between Canada and other countries exist, is perfectly 

compatible with the Rome Convention. Therefore, we de 

. not understand why Copyright In Canada  includes the 

implication that all'funds accruing to non"Canadians 

would be sent out of the country if Canada  were to adopt 

• the Rome Convention." (11) 

(f) Canadian Motion Pictures DiStributers Association 

"We are of the opinion that..a narrow nationalistic 

attitude is not in Canada's best interest. 

Canada has a balance of payment deficits in the copyright' 

•field. This is due to the fact that it uses more foreign 

copyright material than foreigners use Canadian material. 

There is no reason why Canada should not pay in accordance 

with reasonable international standards for what it uses. 

• Quite apart from a consideration of Canada's general 

standing in the international community, we think that a 

non-discriminatory policy is to Canada's benefit from . a 

narrower peint of view. 

The Report points out that Canadian interests protected 

by copyright - can be assisted by means other than copyright. 
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While we do not disagree with this view, we would, however, 

point out that it has become increasingly obvious that 

at least some of the major Canadian industries protected 

by copyright only have an economic future if their product 

can achieve broad international recognition. 

The Canadian market is too small for the purpose of recovering • • 

- the cost involved. 

A restrictive nationalist policy by Canada may save a 

relatively insignificant sum from an international balance .  

of payment. It may, however, give rise to retaliation, 

which will have a markedly adverse effect on the cultural 

concerns expressed in the Report." (12) 

(g) The Canadian Broadcasting Corporation 

"The report uses as its basic idea the faCt that*the existence 

of the 1961 Neighbouring Rights Convention, whose regulations - 
. 
cover the rights of manufacturers of phonograms, protects 

countries which did not sign this Convention, with the result 

that the countries can give their national industry rights 

from which foreigners, protected by the Berne Convention or  

by the Universal Copyright Convention, do not benefit. This 

is a legal error which could have very serious consequences 

for Canada. It_is truc that the lists of protected works in 

Article 2 of Rome.text of the Berne ÇonventiOn and in Article - 

' 1 of the Univeral Copyright Convention do not include sound 
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recordings. It is also  trie  that a State which signed 

the Neighbouring Rights Convention may regulate reciprocity 

agreements and may choose not to provide protection  for 

 phonograms which do not fall within Article 2 of that 

(13) Convention. 	It  should not be forgotten, however, that 

the list in Article 2 of the Berne Convention is not • . 

restricted, but simplY includes examples, and that Article 

1 of the Universal Convention mentions certain categories 

of works purely by chance. Long before the existence of 

the Rome Convention, the United Kingdom's Act of 1911 and 

Germany's Act of 1902/1910 declared that commercial 

recordings were protected; this protection Was to the 

benefit of all recordings linked to a member country of 

the Berne Convention, by reason of the princiPle of 

placing foreigners on the same footing as nationals. 

The  then Director of Joint Offices for the Protection of 

Intellectual Property (the predecessor of OMPI) published 

several articles in the official organ of the Berne Union, 

called "le Droit d'auteur", which,showed that if a country 

of the Berne Union protects records by copyright, it must 

extend this protection to records of other member countries 

by virtue of the principle of assimilation. It should be 

noted that, as of Recommendation 1, the report speaks of 

copyright for sound recordings (page 89) and thereby 
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recognizes that  the. phonogram is protected.by  copyright 

the same way as a literary, dramatic, musical or artistic 

work, even if it  lias  other characteriStics. If Canada 

were to join thc.countrics linked by the Neighbouring 

.Rights Convention 	something which would be completely 

contrary to its own interests - it could quite clearly 

restrict the protection of foreign recordings to those 

(13a) which satisfy the criteria of this Convention. 	But 

as long as this is'not the case, the fact of conferring 

copyright on . sound recordings will inevitably lead to an 

extension of the benefit given to recerdings whiCh emanate 

from a member State of one of the two  Copyright Conventions, 

simply by reason of the principle of assimilation a .  

principle which both Conventions fully recogniie." (14) 

The finar and perhaps most articulate view on these matters'is to be 

found, not amongst the Briefs submitted in. response to the Keyes/Brunet Report, 

but rather in the concluding remarks of Mr. Gordon Henderson Q.C. in an address 

entitled "Canadian Copyright Law in the Context of American-Canadian Relations", 

presented to the Copyright Society of the U.S.A. as the Fourteenth Annual Jean . 

Geiringer Memorial Lecture on International Copyright Law. 

"In effecting«new copyright legislation; Canada must face 

the issue as to whether copyright should be weakened on 

the narrow view that Canada is an importer of copyright 

material resulting in a net export of royalties, or whether 

copyright should be strengthened in Canada in recognition 
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.that works wherever created require a recognition of 

payment. 

In view of the fact that Canada is intensely preoccupied 

with the encouragement of Canadian culture and economic 

development, I would hope that we will acknowledge the 

right of those who create to receive recognition and 

payment irrespective of nationality. 

In this regard the following extract from the Economic 

Council of Canada in its Report on Intellectual and  

Industrial Property is apposite in stating that any 

Canadian cultural identity should not depend on 

inordinate special protection. It wrote: 

To reduce the matter to a concrete example 
any decision maker responsible for foisting 
upon Canadian students a third rate text 
book simply because it is written and 

- produced in Canada should consider himself 
overdue for an interview with his conscience 
and a careful contemplation of the long 
forward shadow cast by the quality of . 
education - low grade cultural parochialism 
does no service to the cause of a durable 
and creative Canadian Nationalism. "(15) 

CONCLUSION 

To the extent that the views contained herein, and in a complimentary 

paper entitled "International Considerations of Copyright Law Revision in Canada: 

International Obligations" to the effect that affording circumscribed protection 

to "non-Convehtion works" would be in contravention of Canada's international 
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responsibilities are correct, the use of such a tool cannot be considered, 

• irrespective of the merit of the goals sought. 

Further, should it be demonstrated that a distinction, such as that 

advocated in the Keyes/Brunet Report, between Convention and non-Convention 

works may be lawfully drawn, to the degree that the use of such a tool appears 

likely to give rise to undesired repercussions, such as those noted above, its 

value will be significantly diminished. 
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FOOTNOTES 

(1) Keyes/Brunet Report, page 21., 

(2) Keyes/Brunet Report, page 117. 

(3) Keyes/Brunet Report, page 89. 

(4) Key6s/Brunet Report, page 107. 

(5) Keyes/Brunet Report, page 112: 

(6) See the comments of: (a) the Patent and Trademark Institute of Canada, 
at page 14; Canadian Motion Pictures Distributers Association at 'page 16. • 

(7) Brief of the Canadian Cable Television Association, page 5. 

(8) Brief of the Canadian Music Publishers Association, page 4. 

(9) Brief of the Canadian Association of Broadcasters, page 5. 	 • 

(10) Brief of the International Labour Office, page 4. * 

(11) Brief of the Canadian Council of Performing Arts Unions, pages 7-10. 

(12) Brief of the Canadian Motion Picture Distributers Association, pages 5-7. 

(13) (13a) The views of the author of this brief with respect to the effect of adherence 
to the Robe); Convention on the oi)eration of the doctrine of national treatment 
under the Berne and Universal  Conventions  should be noted; i.e..adhorence 
to the Rome Convention allows a member state to restriét copyright protection 
for certain types of works to ether members, notwithstanding earlier adherence 
by the same state to the Berne or Universal Conventions and their respective 
national.treatment requirements. To the extent that this view is correct, 
it represents an additional mechanism by which Canada may provide protection 
for certain types of works to less than the full compliment of Berne and 
UGC. members. Another-mechanism is utilization of the rule of the shorter 

. 	term under the Berne and Universal Conventions.where a member country offers 
• no protecti o n (thus a zero term).ror certain types or works. 

(14) Brief of the Canadian Broadcasting Corporation, (original French), page 18. 
This brief was prepared by  Dr. 'Georges Straschnov (former Director, Legal 
Affairs Branch, European Broadcasting Union and, inter alia, member of 
the Monegasque delegation to the 1961 Rome Diplomatic Conference on the 
International Protection of Performers, Producers of Phonograms and 
Broadcasting Organizations). 
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