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"What is 'fair dealing'?"



' ' . Fair Dealing: The Need for Conceptual .
‘ ' Clarity on the Road to Copyright Revision

(a) Introduction _.

Sectlon 17(2) of the Canadlan COpyrlght Act1
provides that "any fa1r dea11ng w1th any work for ‘the

ﬁpurposes of prlvate study,.research, crlt1c1sm, reV1ew‘or
newspaper summary" does not constitute an‘infringement_of

copyright.

This Article:provides certainfinformation withu~
‘ o respect to the penumbra surroundlng the. doctrlne of falrv
dealing, but it, like the balance of the Act, is remarkable
’for_itsdfaiiure to establlsh, reveal or,vln any manner, prOV1de '
a measure of 1ns1ght into the core of the issue, the meaning of;‘A
the term "fair dealing". Section 17 (2) does,tell.us that
whatever the meanlng of the term,_the doctrine. does not have"
unlversal appllcatlon to all act1v1t1es, but rather,;ls
restrlcted to the five activities, or purposes,‘preScribed;
. Section 17.(2) further reveals that'not allidealings with works
protected by copyright, even where same are'fordone'of the
enumerated purposes are ax1omat1cally "falr" deallngs This,'

however, is the extent of the 1nformatlon with respect to thlS-

. 1 SR
o R.S.C. 1970, C. 30.

* The. cartoon appearlng on the preceedlng page, originally
captioned "What is 'fair use'9“,;1s by Bion Smalley and is
reproduced with the ‘kind: permlsslon of the Amerlcan Library
Association.
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doctrinewprovidediby the Act.

':The "flesh" of - thlS semantlc skeleton has been supplled

over the years v1a dlverse pronouncements by the Courts.

d'However, 1t has been prlnclpally the Courts of the countrles“:

of the Commonwealth whose respectlve copyrlght leglslatlonS'
have contalned comparable falr deallng prov1s1ons, and to a f
degree the Courts of the Unlted States VlS a-vis. the s1mllar2
judlclally establlshed doctrlne of "falr use’ ,thlch have |

provided Canadlans with whatever_understanding of the term

- "fair deaiing",prevaiis today.

It would-appear-that-since its enactment in 1924, the

Act has glven rise to but one court ‘case to which the 1ssue of

'_falr:deallng_has.been of<51gn1f1cantA1mport, Zamacols yt_Douv1lle~

& Marchand.3

However, even"in‘the Zamacois case,'the'defendants'

\

claim of fair deallng in respect of plalntlffs work was only

one of three major 1ssues addressed by the Exchequer Court.s

2, The. similarities and differences between the doctrlnes of
"falr deallng" and "fair use";are hlthlghted at page 19.

2 C.P.R. (1943), p. 270,




fair deallng was based nelther on earller Canadlan nor

Further, the sole pronouncement by theicourt withlrespect to.

Anglo—Amerlcan judlclal pronouncements, nor on ‘the V1ews of

’31mllarly situated’ legal scholars, but rather, on’

the views expressed by ‘the authors of a text book on French -

copyrlght law,4 renderlng 1ts precedentlal value of

‘questionable'force.,

The pronouncement by the Court, whatever its dlmlnlshed »

~precedent1al welght, could have been of greater value had 1t

prOV1ded further detall about what falr deallng 1s, rather
than statlng, as 1t did, what falr deallng is. not The'Court
s1mply stated

. "The rlght to quote is: permltted by.:

' the Court; to refuse this would in

. effect suppress the right of llterary
criticism. ‘However, a critic cannot,
without belng gullty of infringement,
reproduce in-full, without the author's
permission, the work which he criticizes.
Even if the indication of the name of the
author and the source may; in certaln cases;
indicate good faith on the part of the
infringer, it 1s nevertheless 1nfr1ngement.,

Huard and Mach, Repert01re de leglslatlon, de doctrine et
de jurisprudence en matidre de proprlete llteralre et -
artistique, 1909 ed. :

Supra, note 3, at 302 and 304. - -




The preceding passage constitutes the'entire.bddy of
Caﬁadién_case law on.faif-dealing; Ohé would be quite -
mistakén, howeVer, to qonclude'from £he aﬁsence of even a
seﬁblance of a body.df Canadién case léw'ér'leQalfqommeﬁtarQG,
that the do¢trine of fair dealingihés limited appliCatién or

impact; rather, its potential import seems to bear  an inverse

relationship to the existing volumé of ‘analysis of the doctrine.

Indeed,. an eminent American jurist, Mr. Justice'Learned Hand,

was prompted to comment that the barallel'doctrinevof fair use

was "the most troublesome in the whole law of copyright"7'and
the Economic Council of Canada went solféf-as to describe fair

dealing as "the_most-important"8 exemptiqﬁ'from cdpyright.

The authors of the Report ofithe Economic Council of
Canada on Copyright, penned in 1971, at a time when Canada and.

the rest of the world were on the threshhold of a technological

6 The writings of Professor Victor Nabhan, professor a la facultéd:

de droit, Université& Laval, represent the most extensive,
perhaps the only significant, body of legal literature on the .
subject of fair dealing to date. 'See Nabhan, "La Photocopie
et le droit d'auteur au Canada, "Revue Internationale du Droit
d'Auteur, Jan., 1979, Vol. 99 at p. 3; Vinke, C&té& & Nabhan,
"Problémes de droit d'auteur en &ducation," infra, note 21;
Nabhan, "Quelques aspects des probl&mes juridiques posés par la
vidéoproduction: l'affaire Betamax et ses répercussions au
Canada," La revue canadienne du droit d'auteur, Vol. I, 1980.

Dellar v. Samuel Goldwyn Inc., 107 F. 2d 661 (2d Cir. 1939).

‘Economic Council of Canada, Report on Intellectual and
Industrial Property, Jan. 1971, at p. 41l.




exples&en‘which WOnldereve:to have.dtamatic'impoftanee to

thoSe”touched by matters of COpyright» Wére keenly~awafe of

the nascent 1mportance of the falr deallng doctrlne vis-a-vis
. the burgeonlng reproductlon technologles ThezReport

advised:

M"The. 'falr deallng prov151ons are mostly
vconcerned with various uses. ‘related to.
news reportlng and private study. The
.specific details depend on the type of
“'work covered, and their complexity has.-
caused a great amount of confusion in
spe01flc cases. Problems with these are -
growing rapldly in conjunctlon with the:
expanded use of new technologies for -
"secondary multiplication of copyrighted
~works, by devices such as: photocoplers
and tape recorders. _

jWhat ;s_happenlng in practice is that‘an~

. increasingly unreasonable burden is being
thrown on .the consciences and amateur 9
‘legal expertise of such people  as librarians

and copying-machine operators, the vast
majority of whom doubtless have no great
"penchant for the role of . law-breaker ...
as .the law stands; there is a growing
~enforcement problem, largely left to
persons without special legal knowledge

. whose efforts. are at best likely to.produce’
-a.very uneven ‘and therefore dlscrlmlnatory
‘result."10 -

2 See for example, M.L. Parker,. "Photocopylng in Unlver51ty
Libraries and the Canadian Law.of Copyright", Canadian .
lerary Association, occasional paper No. 77, -April, 1969,
Economic Council of Canada. “See also Note 159 1nfra.v “

10 Supra,"note 8, at 133,



‘However, the'E.C,C;,Report'also rewealed,-albeit

[unwittingly, an'equally disconcerting"trendll which would

prove to be of comparable 1mportance to “the problem d1rectly

L addressed by the Report As concern contlnued to grow over the .
-capac1ty of new technologles (1n1t1ally reprographlc, and more -
mrecently audlo/v1sual) to 1mpact on the ablllty of copyrlght

"owners to control’ access. to the1r works, the theretofore

multlfaceted doctr1ne of fa1r deallng began to be percelved

'through an 1ncreas1ngly narrower focus: “deallng or- use v1ewed-

solely in- terms of reproductlon, and "reproductlon" 1n turn,
Q

,Vlewed solely 1n terms of its reallzatlon v1a spe01f1c.‘”

technologlcal-means,

In a most compelllng and perceptlve work "Exemptlons

and Falr Use 1n Copyrlght"_ author Leon Seltzer commented upon

the form in wh1ch the falr use and exemptlon sectlons of the f

new Unlted States Copyrlght Actl? were cast 1nappropr1ately

11 ThlS trend has contlnued unabated see, for example, the
. Second Supplementary Report of the Register of Copyrights
-on the General Revision of the U.S. Copyright Law, October—
December 1975, Chapter II; the ‘background” chapter on. falr use
which, except for one paragraph, dealt solely with the question of ..
educational exemptions; see also the "Statement:of the Special- Libraries
Association for presentation at the Copyright Office Public Hearing on

" the effects of 17 U.S.C. 108, January 19, 1980, Chicago.": At p. 3 of the .

Statement can be found the follOW1ng observation with respect tothe .

library exemption provisions of the new U.S. Copyrrght Act: .
."Section 108 has expanded the examples of fair use '
which are now specifically lawful, siich as copies
-made of unpublished works for preservatlon, and of
published works for replacement, including .entire
'out of print. works not reasonably avallable.?,"‘

12 cdpyright Ack of,1976,*17 U.s.c.



_and'unsuccessfuly as aireflectioh’of Congressionalvpreoccupation‘
.with'the impact of'the-new technologiesL ‘One passage by Seltzer,
~though somewhat lengthy, merlts reproductlon in full, as 1t

con01sely 1solates and examlnes the path Wthh Congress should

. have followed ‘and where lt‘lOSt‘Slght of the necessary«overv1ew p,,

'-Qlof the 1ssues and, thus, prov1des Canadlan leglslators w1th the

opportunlty to beneflt from the author s ana1y31s and tO av01d

"~ the same pltfalls.

"The pr1n01pal reason for Congress' fallure A
really to definé fair use, .to order the
factors (i.e. the four spe01f1ed crlterla
to be used in determlnlng whether a use,
is "falr"), in some coherent way," or to™
draw a clearer -line, between fair use and
-;exempted uses, as' the legislative- hlstory
of its gestatlon makes clear ... is the:
" disorienting impact of" photocopylng and ‘
phonor ecording technology. - The advent of~
"such technology, introduCLng a new and
unsettling dimension into the whole -
_copyright  scheme, required of Congress
‘a reexamination of fundamental copyrlght :
principles, a careful analysis in geheral
terms of the internal dynamics of the
copyright mechanism, ' the maklng of -
distinctions among the various elements :
to be considered, and the ordering. of o
‘these considerations on a coherent way.: =
‘What was needed was a sharpenlng of the :
concept of fair use, a narrowing of the -
definition so that it could with more
precision be applied to cases by the'
courts, to whom the problem was expressly
" returned. Instead, almost the entire
. attention of Congress with respect to
fair use was devoted to one aspect of’
the technical problem of. photocopylng,
and the complex issues. haV1ng in general
to 'do- with fair use were ‘focused solely -
. on the resolution of a smngle case - L
feducatlonal copylng of copyrlghted works.(




That is, instead of fac1ng square]v the -
primary question "What do we mean by
fair use?" or -the secondary question
"How does the advent of the new
technologies affect the conceptualiz-

- ation, and therefore, the application
of the fair use doctrine?" Congress
dealt with fair use on a tertiary
level: "How do we fashion a fair-use .
statute so as to solve, by means of -
a compromise, a particular and expressly
formulated exemption from copyright, -the:
photocopying reproduction of copyrlghted
works for educatlonal purposes?" ’

The consequences was an utter dllutlon,
“by all parties to the public debate, of:
the notion of fair use, which more often
than not came to be used merely to mean

free use in the context of a discussion
of a partlcular 'exemption' from copyright.

In the process, the line between fair use
and p0551bl§ exempted use was: systematlcally
ohscured. nl

VSeltier_sets'fothhimselfea two-fold teSk esutheu
object of the balance-of:his treatise;ito disentancle
. exempted—use notioneffrcﬁ'feirfnse nctions end:to'feshion,a
.general but lean stetement_of the fair use rationale from |
which cOurte mignt apply equitabie principlesvto perticnlet‘.
caees. Thedexploraticn"of theée‘Smneﬂtwotissues'is.precieely_
what is'required at this important time in‘the'revisicn of |
Canadlan copyrlght leglslatlon and an attempt to satlsfactorlly
address these questlons, together with a brlef exploratlon of
Canada's 1nternatlonal obllgatlons as they touch upon- these_

questlons,~w111 constltute the focus of thls paper.

13 LeonASeltzer, “Exemptlons and Fair Use in Copyrlght“

Harvard Press, . 1977, at p. 21. .




gcopyright has the right to do".

- (B)  The Relationshlp Between Infrlngement and Fair Deallnq:

"Substantlallty“

(i) An OverV1ew a

The Copyright Act is structured so as to prov1de

'the owner of copyright with a bundle of exclu51ve rlghts in
' 'respect of the exp101tat10n of the work protected by such _'

"copyrlght It is this bundle of rights wh1ch constltute

the owner s copyright. The Act further establishes that

1nfr1ngement of the owner s copyright occurs when‘ ,, any.

person who, w1thout the consent of the owner of the copyright, _

does anything that, by thls Act, only the owner of the
14 ’ :

As noted S. l7(2) of the Act prov1des that any a
fair dealing thh any work for the purposes of private

study, research cr1t1clsm, rev1ew, oxr newspaper
summary does not const1tute an- 1nfr1ngement of copyr1ght.~
Thus, the Act establishes that wh1ch would otherw1se'

constitute an act of 1nfr1ngement is perm1ss1ble.

Thus, wheresoever one' s dealing w1th ‘a protected work is a -

."fair dealinq“ such falr dealing presentlv constitutes a

defence to an action for copyrlght 1nfr1ngement.

14 S : : N
Supra, note 1, S, 17(1)..
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It is thus.necessary, flrst and foremost,vto establlsh
| the scope of the bundle of rlghts 1n order to be able to _

_Iascertaln whether the behav1our contemplated, or. complalned of
:would, 1n the absence of S l7(2), constltute an’ act of ”

flnfrlngement

The sources of the. rlghts wh1ch comprlse "the bundle"
are Sectlons 3(l), l7(4) and l7(5) of the Act.. Sectlon 3(l)

prov1des copyright holders with the sole rlght to publlsh

15

produce, reproduce and publlcly perform a work or: any

substantlal part of a work in any materlal form and the rlght
16

"to authorlze same by any thlrd party._ ' The Sectlon c1tes as'

examples of these broad classes of rlghts"(a)-productlon,
reproductlon, performance or publlcatlon of any translatlon of

a work, (b) convers1on of a dramatlc work 1nto a non-dramatlc

.15 The term perform".ls used here to 1nclude the dellverance
in publlc of a lecture. : : : S _

16
the scope' of . copyr ight protection for 'sound recordings - |
_(1 e. mechanical contrivances by means of which sounds may
‘be mechanically" reproduced) to."the sole right to reproduce
‘any such contrivance or any substantial’ part thereof in any

material form" S. 4(3) repealed and new subsectlons (3) and
- (4) substituted by R. S C. 1970, e 4 (2nd Qupp ), S S

In'1972, the Copyrlght Act was amended to speclflcally llmlt



-'ll."_

WOrk' fc) conversioniof a non—dramaticfworkvor‘an artistic

.work into a dramatic work by publlc performance or. otherw1se,
(d) maklng a mechanlcal contrlvance (e g record, audlo/v1deo:
tape, fllm) of a 11terary,~dramat;c or musical work; (e)_publlc
presentation of a cinématographic.workf(i'e. fiim or'videotapef;l7ﬁ
(£) broadcastlng a 11terary, dramatlc, mus1ca1,.art1st1c or

c1nematographlc work.

Sectlon 17(4) and (5) establlsh certaln further rlghts'.
of copyrlght owners dlfferentlated from _the rlghts establlshed |
by 5. 3(1) by the treatment accorded to the former under the
- Act. rr1he prlnc1ple concentual underplnnlng for this difference
inftreatment would appearAto arlse from the fact:that the formsf.
of exp101tatlon enumerated in Sectlons 17(4) and (5)'are all
in-a sense, removed from the 1nner core of copyrlght protectlon
and represent what.are percelved to be "secondary" ‘forms of

dealing with protected works, i.e. forms‘ofvexploitation further

17 For -a more complete dlscusslon of (a) the status of v1deo tapes

as a species of c1nematograph1c works and (b) the meanlng
and_lmportance of the term orlglnal character" as used in
S. 3(1) (e) vis-d-vis cinematographic productlons,_see
"B. D, Torno "Ownership of Copyright in Canada", paper
prepared for -the Federal Government Interdepartmental
Copyright Commlttee, May 22, 1980, at pp. 41-45, and
pp. 48-55. S '




along the channels of commercial distribution, which chanrels
~stem from, indeed‘are dependent upon, those activities which
constitute the core of protection, viz. the rights established

by S. 3(1).

Acts of infringement of the rights provided for by
ss. 17{(4) and (5) amegenaﬁﬂiy eharacteriéed as acts of "indirect
" infringement" (as distinct from the direct infringement of the
rights of S. 3(1)), in so far as'tne former do not,. in themselvesf
give rise to infringing articles or-infringing performances, but
rather, constitute acts done in reiation to infringing articies

or performances.

18 S. 17 (4) prOVides that:
”Copyright in a work shall also be deemed to be infringed
by any person who
(a) sells or lets for hire, or by way of trade exposes .
or offers for sale or hire;
(b) distributes either for the purposes of trade, or to
' such an extent as to affect pre]udiCially the owner
of the copyright,
(c) by way of trade exhibits in public; or
(d) imports for sale or hire into Canada; .
any work that to his knowledge infringes copyright or
would infringe copyright if it had been made in Canada."
S. 17 (5) prOVides that:

"Copyright in a work shall also be deemed to be 1nfr1nged
by any person who for his private profit permits a
theatre or other place of entertaimment to be used for.
the performance in public of the work without the.consent
of the owner of the copyright unless he was not aware,
and had no reasonable ground for suspecting, that the
performance would be an infringement of copyright."




As a result of the confluence of (a) the special natuve
of the further rights granted to copyright owners under
-Sections 17(4) and (5) and (b) the five specified purposes
in respect which the unauthorized dealing with a protected
work may be permitted under fair dealing, it is most improbable
“that the defense of fair dealing could ever be presently
sustained where one of these further rights was exercised by a
third party without the copyright owner's authorization. As
noted, all of the rights’established by Seotions 17(4) and (5)
are restricted-to specific forms 0f~commercial exploitation
of protected works None of these forms of. commer01al exp101tatlon
lend themselves very readlly to falllng within the purview of pr1vate
study, research, criticism, review or newspaper summary; i.e. only
under the most attenuated circumstances couid one, for instance, import
copies of a work for the purpose of sale or hire and also claim
that such activity was being carried out for the purposes‘of say,
private study or criticism. This does not, of course,vpreolude
subsequent commercial dealing with those protected portions of
works which nave been incorporated into works'of criticism,
review, etc.; indeed, their value to society lies in their

broadest possible dissemination.

Thus, for the purposes of consideration of the bundle
of rights which constitute copyright'vis—a—vis fair dealing,

we shall look only to Section 3(l). As the rights which comprise
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Vthe'bundleiare restricted.ln thelr appllcatlon to the
'VbAenplditation;ofva work;in 1ts entlrety or a "substantlal part"f
’,.thcreofg‘thc:unauthoriaed;taklng of less than a | |
substantialvpart willAnot‘constitute anlaCt of‘lnfringement;h~d.
‘and;.thus'the:need‘to‘raise any.defensef(lncludinghfair'deallng)..
_1n respect thereof is obv1ated,Aihe;;'nonesubstantial copying

is lawful use. What then constltutes a "Substantial'part"

of a work?

Before embarklng on. an examlnatlon of the concept of S

substantlallty, three caveats must be noted Flrst, whether or
not there is a "substantlal",51m11ar1ty (howsoever that term 1s -

deflned and applled) between the ‘work of the plalntlff and that'

of the defendantl there is no~1nfr1ngement unless there»has

: been copying on the part of\the-defendant, 1 e., there’must_dr

be a causal connectlon between the work 1n whlch copyrlght

Vsub31sts and the alleged 1nfr1ng1ng work

"There must be some copying whether it is direct

" or indirect conscious or subconscious., A person .
who, for example, reproduces, publlshes or publicly
performs a work which is. substantlally similar to

. another work in which copyrlght subs1sts will not
commit any 1nfr1ng1ng act in relation to the latter.
work if the former work has been: 1ndependently

. created. In. contrast to patent law, the law of

. copyright does not give to the copyright owner any
‘right to restrain others from. dealing as they wish =
with works or other subjects which have been
independently made. If two authors produce S
independently the same result copyrlght may sub31st
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_ in each work as a separate subject matter ot
copyrlght w19, S '

- Second, (and that Which"this study will reVeal‘to be of qroatost
importance), the search for substantlallty is sald to plesentlv
arlse tw1ce 1n two d1st1nct contexts, when one 1s concerned

Wlth fa;r deallng aS'a;defense_to a clalm-of 1nfrlngement.

"The copylng or use- must flrst be suff1c1ently
substantlal to constltute infringement. It ..
'may then be appropriate to consider (...
together with several other factors to be.
considered) whether the use,. ‘although prima
facie an infringing use, ‘is nevertheless

not too substantlal to constltute a fair
'deallng eed”

: Third it must be remembered that the statutory defense of falr
deallng appeared only for the flrst tlme 1n Commonwealth
leglslatlon in. the l9ll U.K. Copyrlght Act. .Prlor.to thls"
*tlme, the Courts throughout the Commonwealth had developed a_
common law equltable doctrlne of-"falr use", in a sense, broader in B

scope than 1ts'successor‘leglslatlve”counterpart._ Thus,Athose’

19 Lahore, 1nfra note 20, at p. 198 : Co

_'For a dlscus51on of conscious- and unconc1ous copylng, see, "
for example, Francis Day and Hunter Ltd. v. Bron [1963]

Ch. 587. For an examination of direct and indirect copylng,

. see,. for example, Ex parte B eal (1868) LR .3 2B 387, o
Hanfstaengl v. Empire Palace [1894] 3 Ch.. 69 & Purefoy
Engineering Co. Ltd. v. Sykes Boxall & Co. Ltd. (L1955) .

72 RPC 89. For further discussion of the issue of" copy1ng,¢
see also Underwriters Survey Bureau Limited et-al v. American
Home Fire Insurance Company & Central Fire Office Inc. (1939)
,,.Ex.\c R, 296; Seeks v. Wells (P.C.) (1933) 1 D.L. R. 3533 .
. 'Collins V.‘Rosenthal, (1974) 14 C.P. R. (2d) 143 Emmett. V.
. Meigs.,(lgzl) 56 D.L.R. 63.. . . .
20 James Lahore, Intellectual Property Law in Australia: Copyright,
'(Butterworths, 1977), at 198. ' See also the decision of Morton,:
. J. in Johnstone v. Bernard Jones Publlcatlons, Ltd and Beauchamp
[1938] l Ch 599 at 603 : T
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cases whlch dealt with fair use/falr dealing prlor “to 1911

must- be read with cautlon.zl

‘T'In'many of the pre-1911 cases, there was:no.dietinction

.draWn?between*fairuuse/fairidealing and“insubstantiai

cOpying, i. e.'the“courts inmessence, comblned the two t1er

: substantlallty enqulry descrlbed above 1nto a s1ngle concern '
w1th substantlallty and then equated a flndlng of 1nsubstant1al<
: copylng with a flndlng of falr use. Wltness the language of |

a,dec151on:of_the House_of_Lords in the 1878 case_of-chatterton'

v. Cave:

"If the quantlty taken be nelther substantlal

nor material, if, as it has been expressed by -

some judges, a "fair use" only be made of the
'-publlcatlon no wrong is done and no action can-i
_ be. brought "2z S

and "fair quotation" were often used interchangeably.

" However, while there are many similarities between the
pre-1911 and post—1911 doctrines in terms of the matters to

- be considered by the courts, the pre-1911:doctrine was not-
constralned by. the five enumerated "purposes" found in the
.1911 U.K. Act and. the present. Canadlan Act and, therefore,
use of the term fair dealing in pre-1911 cases should not
be confused with the legislative definition established in
the 1911 U.K. Act and other Commonwealth statutes modeled
thereon. For a more detalled discussion of pre—1911 "fair
use", see C. Vlnke, P, C&té and V. Nabhan," Problemes de '

drolt d'auteur en education, Edlteur officiel} Quebec, 1977,_

at pp 46-49.

2.(1978)f§ App.iCases‘ABB,'per LordO'Ha‘gaL~

.In the pre-1911 cases, the terms "fair deallng" "Fair use"
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-.:in response to the leglslatlve enactment of the falr
deallng prov151ons of the 1911 U.K. Act and the 1924 Canadlan
. Act, the 00u1ts movod away from a\:omatlcally‘
cquatlng 1nsubstant1al copylng with falr use 23IchWeVef}' ‘
Athere can be. seen a parallel tendency, in much of the case.
Aflaw to canblne the flrst tier enqulry re substantlallty
(i.er is the taklng so substantlal as. to constltute 1nfr1ngement°)
with the second tler enqulry re substantlallty vis- a-v1s falr
.deallng (1 e. glven that the taklng is suff1c1ently substantlalh
to constrtute_an.;nfrlngement; whatils,the amount and substant—

iality of the portion‘uSeddin relation totthe coPYrightédfworkz

Wltness the follow1ng extract from the decision of Lord

Hanworth M.R. in Hawkes & Son (London) Limited v. Paramount
Pllm Serv1ce lelted (1934) 1 Ch.. 593 at. p 604

‘“Hav1ng cons1dered and heard thls fllm,.I am ¢

'qulte satisfied that the quantum ‘that is taken

is substantial ... . Then I turn also to see
- .'what ‘is the Justlflcatlon the defendants -can .

- rely upon.  First, they say that under S. 2
subsection 1: "the following acts shall not
constitute an infringement of copyright:

(i) any fair deallng with any work for the
purposes of private study, research, cr1t1c1sm,,

‘review or newspaper summary.“ . . '
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gs'Melville Nimmer, Nimmér'on_cop&riqht, (Mathew Bender, 1979):.

- 18.-

as-afwholef) 24 it'is sugéested that'this'tendenCY]vwhether
1ntended or unW1tt1ng, was a sound development and aS'one of

the elements of a rcconstltuted doc+r1ne of falr deallng, as

- propoqed later hereln, should Le reflected in . a rev1sed

- Copyrlght Act. o

Insofar as the crlterla Wthh have evolved Wlth respect

to each enqulry have been v1rtually the _same, - the_two‘enqulrles:

have become 51mply_two-ways of'p051ng thepsame questionzat two”

dlfferent tlmes._ ThlS v1ew 1s echoed - by Professor Me1v1lle

; Nlmmer, 1n hlS treatlse on Copyr1ght,25 commentlng upon thel."

‘parallel s:tuatlon 1n the Unlted States.’:

Wltness the follow1ng extract from the dec1s1on of Morton
- J. in Johnstone v. Bernard Jones Publlcatlons, Ltd
.Beauchamp (1939) 1 Ch. 599 at.p. 603, commentlng on the o
earller 01ted Hawkes & Son casef s ,

"In that case, the Court took the v1ew o
that the defendant had reproduced a
substantial part of the plaintiff's
work, but went on to consider- whether
the (fair. deallng) proviso. applmed.-
. It seems to'me that this: consmderatlon
would have been unnecessary if the - .
mere fact that a substantial part had.
‘been taken rendered it impossible to
- bring the proviso into operation. o
" I may add, however, that the substantlallty .
of the part reproduced is, in my view, -.‘
an element which the Court will take into
consideration in arriving at a conclus1on'
whether what has been done is a falr o
deallng or not." .
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While the doctrine of fair use in the United States,
as codified in the recently;amended Copyright-Act26 is . S
SOmewhat broader than the fair deallng doctrlne of the

Canadian Act (;nsofar as its appllcatlon 1S‘not rostrlcted to

»the'five stated "purposes" found in the Cana_diaanct),‘27 the.

tests or factors which have evolved under the Canadian/Commbnwealth

doetriﬁe.tp be applied to determine whether a use or dealing is
"fair" closely parallel the.four Stipulated."fair use factors"
under the S. 107 of U.S. Act.2® The third factor listed is

"the amount and substantiality of the portion used in relation

. to the copyrighted work as a‘whole".‘ With respect to this -

26 Supra, note 12, s. 107.

‘”27;Iﬁ_this‘regard,rProfessor Victor Nabhan has commented "Lies

buts sont &numérés de fagon limitative par la loi canadienne.
Ils sont au nombre de cing, €tude privee, .recherche, critique,
- compte - rendu, ou préparation d'un résumé dans les journaux
Touteiutilisation, quelque ]UStlflable qu'elle paralsse aux
yeux de juge, qui n'est pas inspirée par l'un de ces cing buts,
ne pourrait valoir & son auteur le bénéfice de cette défense.
C'est 13 une différence fondamentale avec le dr01t américain,
"ol le contenu du "fair use" se caractérise par une plus
grande €lasticité&, en raison de la discrétion confiée au
_juge dans 1'appré&ciation.de ce concept et son application
a des cas nouveauX. Et cette grande latitude dont disposait
le juge américain dans 1'appréciation de "fair use" a &té
expressément consacree par. la nouvelle loi américaine.”
Nabhan, supra, note 6, "Quelques aspects: des problemes
juridiques posés. par la vidéoreproduction: ..." at 17.
23\5. 107 does not define "fair use", rather it prov1des two
exemplary, not exhaustive, lists of (a) the purposes which

are the most appropriate for a finding of fair use (criticism,

‘comment, news reporting, teaching (including multiple copies
for classroom use), scholarship or research) and (b) "the
factors to be con51dered" when "determining whether the use
made of a work in any particular case is a fair use". The
four factors are: (1) the purpose and character of .the use,.

- including whether such use is of a commercial nature or .is
for nonprofit educational purposes; (2) the nature of the
copyrighted work; (3) the amount of substantiality of the
portion used in relation to the copyrighted work as a whole;
(4) the effect of the use.upon the. potentlal market for or

- value of the copyrighted work. . o _



. factor, Professor Nimmer comments:

"This (factor) may be regarded as ,
relating to the question of substantial
s1mllar1t rather than whether the use
is fair. 8(a)

.The following examination of the doctrine of éubstant—
iality reveals that'the_inherent conceptual weakness of fhe |
“two/tiered épproach'to substantiality is;_perhaps, the ﬁrincipél
‘reason fér the court's continﬁing problems with the applicafion

of the doctrines of substantfality and fair dealing.

.'The continued,.and seémingly unavéidable, inferweaving
éf'fair aealihg and.éubsténtiality elementé and criteria
4~demonstfates persuasively'fhe nééd tb-rethink the presently
;accepted dogma in this confused corner of copyright and, if
necessary, to posit a new approach; .an approach whiéh‘wili mdré
gppropriétely refléqt the funaamental design of.tﬁe cdpyright
scheme; and one which, hopefully, will prbvide.éfeafer ease of;

applicationlfor creators, users and‘the courts alike.

29 . ' :

Nlmmer, supra, footnote 25, at pp. 13-53. ,

The "substantial 81mllar1ty to which Nimmer refers is the
U.S. counterpart of the first tier enquiry in Canada to
determine if the part of the work which has been taken is
"substantial"; i.e. unless the part taken is substantial
(in the U.S., unless. there is substantial similarity
between the two works) ... there is no infringement.



.use competltlve or noncompetltlve?"

Thus, the focus of . the follOW1ng dlscuss1on Wlll

‘be not upon the tler at which the enqulry with respect to

substantlallty should be carried out, but rather upon

the essentlal elements of the doctrlne 1tself. However,

-to demOnstrate even further the present tangled web
.of relatlonshlps between 1nfr1ngement, substantlallty
,and fair deallng,Aone further p01nt'mer1ts.mentlon. Whlle, as

‘noted, both in Commonwealth countries and in the United States

the enquiry with respect to.subStantiality is only\one'of

| Several~factors_t0'be_considered when determining'if there

: has been a'fair dealing, 1t is also the. case that many of the

crlterla applled to. ascertaln such substantlallty flnd separate

eXpre551on as the further factors to be cons1dered VlS a—V1s'
| the broader concept of falr deallng. By way. of example,'one

.of the pr1n01pal factors to be cons1dered when determlnlng

whether a deallng has been falr, 1n.add1tlon.to_the substant—
1allty of the part’taken, 1s "the:effect of»thexuse upon the
potential market or value of the copyrlghted work - 1s ‘the

30 Wltness the follOW1ng

39 LahOre, supra,\note 20,;pav247...v7




. o .ex'trac_t' from the decision of Lord Denning in Hubbard v.

" Vosper :

- "You must consider first the number
-and extent of the quotations and

" extracts ... .. Then you must consider

' the use made of them:... ..  If they are
used to.convey the same information as -
"the author, for i rival purpose, that
may be:unfair.“ : : ' o L

Witness, however;’the followmng passage from Professor
‘ James Lahore s work "Intellectual Property in Australla Copyrlght“

dlSCUSSlng the ostensibly distinct concept of substantlallty.

"Other factors whlch the courts have

taken into account in ‘determining

whether the defendant has taken a

substantial part in quality of the =

-plaintiff's work are whether what is .
S - . + _taken is so. important that sales of =

. o . the plaintiff's work. might be: affected..

C * or whether the defendant is seeking to

.take an unfair advantage of the plaintiff's.
work and skill. In Blackie & Sons Ltd.

"v. Lothian Book Publlshlng co. Pty Ltd.
(1921) CLR 396, the plaintiff publlshed
an annotated’ edition of Henry V in "The

" Warwich Shakespeare" series. The defendant

-published a similar work in which parts of:
the introduction and notes of the plalntlff ]

‘work were copied. In holding that there was
infringement, Starke J. enphasized that the_
books were in direct competition with each
other ... and that, in the circumstances,
it was the special duty . of . the defendant _
and its editor to avoid the appropriation of"

. the 1abogr and research of the plalntlff'
editor. , : . , . :

”f3l Hubbard v;;Vospen;Z Q.B{'84 at p;,94;
Lahore, supra, note 20, at. 199-200. See also Weatherly & Sons
v. International House Agency & Exchange Ltd (1910) 3

. | 2 ch. 297,
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A further factor to be cons1dered when determlnlng ‘
whether a partlcular dealing has ‘been. "Fair" is “the purpose 5
- and character of~the-use" 33 Con51der, however, the follow1ng

passage from Nlmmer on Copyrlght, whereln the author is

:»; dlscuss1ng not fa1r use, but rather, the doctrlne of substant—'}

1a11ty where there 1s "fragmented llteral 31m11ar1ty“34 between

two works:f

"At what p01nt does such fragmented 51m11ar1ty
‘become substantial so as to constitute -the . .~
‘borrowing an infringement? In any given: case
"this question cannot be answered without a
consideration of ‘the purpose for which the.
- defendant's work will be used. This- aspect
of the matter 1is considered in an ensulng
“"section, dealing- with the doctrine of fair-
use. However, : the defense of fair use’is
.of ten invoked without reference: to the-
- particular use employed by the defendant,
. and merely as an alternative label for
_s1m11ar1ty which is not infringing because .
‘it is not substantial. This termlnology
is unfortunate since the meaning of "fair
use" is thereby rendered confuslngly o
;ambiguous. It may simply mean an 1nsubstan—
tial slmllarlty regardless of defendant’

33 Lahore, supra, note 20, at 247
As noted, an essential element of the doctrlne of falr deallng,
as set forth in S. 17(2) of the Act, are. the five stated
purposes in respect of which a deallng must be’ carried out if
- it is to be considered fair (i.e. prlvate study, ‘research,
criticism review or newspaper summary) . The fair use section
of the U.S. Act (8. 107) does not contain a comparable finite
.list of purposes, but . rather, sets forth an exemplary list of
- the types of 'purposes in respect of which a finding of fair
-use is most ‘appropriate; these are very similar to the five
purposes of the Canadian Act. and ‘include "cr1t1c1sm, comment,
.news reporting, teaching ..., scholarshlp or research"." The"
U.S. Act then. compliments this list by providing that one of
fair factors to. be considered 1s‘"the purposes and character of
the use, providing wheéther such use is of a. commer01al nature
or 'is for nonproflt educatlonal purposes"
34 Infra,(note 37.



use,“or'it'maY'mean substantial-shnilarity
which would constitute an infringement but
for ‘the particular purpose and use of the
resulting work by the defendant. Hernce,
.we will here consider certain cases which
purport to turn on the doctrine of fair :
use, but actually simply determine whether -
in.the given instance ‘there 'is substantlal
51m11ar1ty between the two works. "35
i Thus, it becomes apparent that in explorlng the doctrlne-
: of substantlallty one is, to a conslderable degree, comlng to
igrlps with many 1mportant elements of falr deallng as well
-Perhaps the slngle most 1mportant result whlch emerges from
such an exploratlon, one wh1ch has 1mp11catlons Wthh transcend
both substantlallty and falr deallng and Wthh go to the very
heart of copyrlght 1aw,V1s the recognltlon‘that the\most cited
"trulsm" regardlng copyrlght, 1 eQ."copyrlght does not protect

ideas, but rather only their form of express1on" 36 is so :

'f misleadlng as to border on:the realm*of "trlte'hut,untrueft

This‘result stemsffrom the judicial'deveiopment of the
rdoctrlne of substantlality and in partlcular those cases where

there.has been,nonfllteral,‘l e.znon-verbatlm, reproductlon of,;

35 Nimmer, supra,'note 25, at l3+28.

36.Lindley;'L J. in Holllnrake Ve Truswell [1894] 3~ Ch. 420

at 427. "Copyright, however, does not exteéend to ldeas,
‘or schemes or systems or methods, it is confined to their
expression, and if their expression is not copled the '
copyrlght is not 1nfr1nged"



a work,

37

The follow1ng passages reveal somethlng of the courts'

: ,efforts to protect somethlng more than the mere form of -

'expreSSLOn of a work v1a the medlum of the doctrlne of

substantlallty._

"It is, of course, essential to any -
~protection of literary property,

«.. that the right cannot be limited
literally to the text, else a’ plaglarls§8
would escape by 1mmater1al varlatlons.

37 i.e., that'which“ProfesSOr ﬁiﬁﬁer”has'called "comnrehenclve non-

38

literal similarity!:"...a similarity not just as. to a partlcular
line or- paragraph or other minor  segment, ‘but where the :
fundamental essence or- structure of one. work is. dupllcated

in another"; as distinct from that which Nimmer - ‘has called
'fragmented literal SlmllarltY“ "... where there is a.

- literal 51m11ar1ty . “though not necessarlly
~completely word for word) between plaintiff's and defendant'

work. ... that is, the fundamental substance, or skeleton or
overall scheme of the plaintiff's work has not been copied.

- No more than a line, or a paragraph,.or a 'page ‘or chapter of

the copyrighted work has been- appropriated". At what pomnt
does such fragmented sunllarlty become  substantial so as to

constitute the borrowing an 1nfr1nqement?"
Nimmer, supra, note 25 at Np "13-16, 13- 27 13- 28.

_"Balanced agalnst ‘this principle is the countervalllng
consideration that copyright does not. protect against the
borrowing of abstract ideas contained in the c0pyrlghted

"work. To grant property status to a mere idea would permit

w1thdraw1ng the idea from the stock of materials Wthh would
otherwise be Open to other .authors,. thereby narrowing the:

' Ibld,.at 13- 17

field of thought open for development and exp101tatlon."

"The problem, then, is one of llne drawrnq ~oomewhere between

~ the: ohe extreme of no similarity and the other of complete and

literal snnllarlty lies the line marking off the boundaries of

j"substantlal similarity". Judge Learned Hand has said that
this line wherever it 1s drawn w1ll seem arbltrary wee o
Ibid, at 13-15. - R
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That has never been the law, but, as’
~soon as literal appropriation ceases
to be the test, the whole matter is
necessarily at large, so that, as was
recently well said by a distinguished:
judge, the decig%ohs cannot help much

in a new case." , 4 - ' ~

 In Ladbroke (Football) Ltd. v. William Hill (Football):

Ltd., Lord Evershed’adVised:

"It is not in doubt that what amounts in
. any case to substantial reproduction

cannot be defined in precise terms and

must be a matter of fact and degree".40 .

In the Ladbroke case, Lord Reid stated: "... and if he

does copy, the question whetherAhe‘haS cdpied a substantial

part depends much more oh the quality than on thezquantity of

- what he has take‘n".41

In the case of Joy Music Ltd. v. Sunday’Pictorial
Newspaper (1920).Ltd., one finds the following paséages from

the court's decision.

39 ' : S o
Judge Learned Hand, Nichols v. Universal Pictures Corp.
(1930) 45 F. 2d 119 at 1215 ' '

40 - | s

- (1964) 1 W.L.R. 273, ‘at 283.

41 o

Thid, at 276.




B P L qulte clear that the questlon
- of substantiality is not determined solely.
by any process.of. arithmetic. - It would. not .
be right merely to say that the whole of the
- original copyright consisted of so many tones,
the lines which appear in.the alleged infringed
copy were few and, therefore, not a substantlal
part. One has: really to look to a large extent
- I will not say at the primary "idea" because
idea cannot be subject of copyright - but at
. the essential feature of the work, which is
alleged to have been subject to copyright."“l_2

The three most'prenalent and. troﬁbleSome“tYpes of.cases
where the issue is one of comprehens1ve non- llteral 31m11ar1ty
-are flrstly, those cases where that which has been taken are 11terary and
dramatlc 1n01dents and dev1ces, secondly, those cases where:

:the complalnt relates to the. llftlng of 11terary and dramatlc

characters and, th;rdly, parodles, satlres and burlesques.43

42 (1960) 2 W.L.R. 645 at p. 649.:

43 While the treatment of the issue of parodies,. satires and
burlesques in the three principal Commonwealth legal texts' =
on copyright' law may be found within the discussion of the -
issue of "substantiality", the treatment of his same issue
in the principal American text is to be found within the
discussion of "fair use" (Lahore, Intellectual Property

‘in Australla, pp. 214~215; Copinger & Skone, James on
"Copyright (U.K:); p. 189; Fox, The Canadian Law-.of Copyright
and Industrlal Designs, pp. 360-361; Nimmer on Copyright -

i (U.8.4) 13-59,  13-61). It is suggested that this

.'differentiation may be principally attributable to the
‘fact that it is most unlikely that burlesque and parody.
could find shelter under any of the five fair dealing '
-"purposes" provided for in all Commonwealth legislation.
.The U.S. doctrlne .of fair wuse, not belng sunllarly
restricted, is sufficiently flexible to encompass such
socially desirable endeavours under its broad umbrella.

- Indeed, Lahore views even the principal American parody. and
.burlesque cases as having- been decided more truly-on the
basis of substantiality (i.e.:is there .a case . of prlma facme'
1nfr1ngement?) ‘than on the basis of falr use.. It o




- (ii) Literary ‘and Dramatic Incidents and Devides -

.Jns;notedfearlier, S,'3(1):of the:Canadian'Copyright

_Act prov1des copyrlght owners Wlth, inter‘aiia, the sole rlght
.to reproduce a WOrk in any materlal form and to publlcly perform
such work Subsumed w1th1n these broad classes of rlghts are
the rlghts to (a) produce, reproduce, perform or - pUbllSh any
translatlon of a work, (b) convert a dramatlc work 1nto a |
non—dramat;c_work, (c) convert a non—dramatlc work 1nto ai
'fdramatic work, and (d) make an audlonrecord" aule/VldeO tape

or disc or fllm of a llterary, dramatlc or’ mu31cal work.-z

footnote 43 cont?d}.

appears - ‘that the phenomenon of - the uniflcatlon of the two
‘tiers of substantiality may partly explain this apparent
conceptual. disparity. Witness the following passage from =~
an article by Stephen Fried on "Falr Use and the New Act"

"The amount ' of the copyrlghted work that
is used in- the parody can be .decisive .
(... with respect to a "finding. of fair
‘use) in these cases. See, e.g., Berlin
v. E.C. Publications, Inc., 329 F.24 .
541 .(2d Cir.), cert. denied, 379 U.s.
822 (1964); Benny v. Loew's inc., 239.
F.2d 532 (9th Cir. 1956) -aff'd sub.
nom., Columbia Broadcasting Sys." Inc.,
. v. Loew's Inc., 356 U.S. 43 (1958)-.
- Looking at the amount of the copyrlght
workK that is used also serves another
- purpose; if there is not'a substantial
taking from the copyrlght material to
begln ‘with, there can be no infringement
in any event." 8. Fried, "Fair Use and
the New Act", New. York Law School Law
Review, Vol, XXII, No. 1977, 497 at 501



Therefore,.it becomes necessary’to consider the scope«of
'copyright protection in'caeeé.where the work is recast:

. 1n a dlfferent medlum and the copylng relates not\so much
to the language of the flrSt work but rather to its plots,
themes, 51tuatlons and character development, 1 e.; those~
elements whlch lle somewhere w1th1n that which is w1delv

regarded as the nether wor 1d between the two phllosophlcal

abstracts of "idea" and expre551on 44

hIn 1918, 'in'the United‘States,‘in-Frankel'v. Irw1n,
the Court held that 1nfr1ngement may - result from the taking of

the plot, as_well as_the language, of a. protected work

'"Plaglarlsm of" 1nc1dent is less well known,
" and more difficult of detection. It is
doubtful whether incidents per se can
‘become copyrightable literary property,
but it does not take many of them, nor
‘much causal connection thereof, to make .
what will pass for a plot, or scene,'and
~the action of a play, and that a scene
.-has llterary quality and can be copyrlghted,
and piracy may consist in appropriating. the
action of a play wlthout any of the. words,
is well settled."45

»44 For incisive discussion of this subject, see Robert Libott

- "Round the Prickly Pear: The Idea-Expression Fallacy in a Mass
Communlcatlons World", ASCAP Copyright Law Symposium, No. 21,

. p. 30, Columbia University Press, 1976. See also Benjamin
"Kaplan'S'"An.Unhurried View of Copyright", Chapter Two,.
Plagiarism Reexamined, Infra note 69.. . .

45 34 F.2a, 142 at 143.
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lndeed,-this view had already-been:enpressed:by an

. pnglish:court,‘shortly.after thelenaCtmentvof'thefImoerial
'Copyrlght Act of 1911 when Cozens- Hardy M.R. held in Corelll_~

- V. Gray that- "The result of the new Act was to glve protectlon

not merely to the form of words 1n a novel but to the s1tuatlons

contalned ;n.lt.“4§

Lahore characterlzes the essence of .the 1ssue most
'adr01tly when he adv1ses that.l"The dramatlc copyrlght cases
.}. and the statutory prOVlSlOns ‘as to reproductlon and
adaptatlon_clearly'refer to~the protectlon.of the "1deas".of
the author, if by "1deas“ one means the dramatlc structure
Situations, 1nc1dents, character development and story llne.
>On the other hand, there 1s a pornt at whlch what the author
is in. fact clalmlng 1s protectlon for a general’ "1dea" of plot -
- or theme whlch the courtsrw1ll not'recognlze..47
What is widely régaraea"as~oﬁé of the best éffdftsfto provide
some §ﬂlldalu3e 1n thls area to all those called upon to walk along whatnw1ll

always remain the shrouded path between idea and expressron

s (1913) 30 T.L.R. 116 at 117. - g S
See also Sutton Vane v. Famous : Players co. Ltd ' (1928-35)
‘Macq Cop Cas 6; Dagnall v. British and Dominions Film Corp.
Ltd. (1928-35) Macq Cop Cas - 391; Holland v, Vivian Van -
‘Damm Productions Ltd. (1936-45) Macq Cop Cas 69; Kelly
.v. Cinema Houses Ltd. (1928-=35) Macq Cop Cas 362,\Harman
Pictures NV v. Osborne [1967] 1 W.L. R. 723 ~

47_Laholre,"supr_a, note 20,'at 221.
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‘_1s the "abstractlons test" deVeloped by. Judge Learned Hand

~in Nlchols Ve Unlversal Plctures Corp.48 Wthh addressed the
.clalm by the author of the play "Able s Irlsh Rose" that the
.'defendant S motlon plcture "The Cohens and the Kellys";lnfrlncedi

the copyrlght ‘in the play Judge_Hand stated:"

"Upon any work and especially upon
a play, a great number of patterns
of increasing generality will fit.
equally well, as more and more of.
the incident is left’ out.n The last
may peérhaps be no more than the most
general statement.of what the play is
.about,.and at times might consist . ‘
only of its title; but there is a -
point ‘in this series Of:abStraCtian-
" where they are no.longer protected,
."since otherwise the playwrlght could
. ;prevent the use;"ﬁg~”

: However, as Professor.Nlnmer p01nts out, whlle the
.abstractlons test is most helpful, 1t does not 1ndlcate
pre01sely where 1n any glven work the“level of abstractlon is
such ‘as to cross the line from express1on to: 1dea. Professor
Nlmmer belleves that the "patten test" suggested by Professor<r

49,

ZechareahnChafee4 when applled to Judge Hand's abstractlons

48 15 p.2a 119 (2d Cir. 1930). , ' |
The Court held that there -was no 1nfr1ngement insofar as
‘"the only matter common to the two is a quarrel between a .
. Jewish and an Irish father, the marriage of their chlldren,
’ the birth of grandchlldren, and a reconcmllation" ' :

49 NG doubt the llne does lie somewhere between the author 5
'idea and. the precise form in which he wrote it down. I like
to say that the protection covers the "pattern" of the work
.+. the sequence.of events, and the development of the
interplay of the characters", Chafee, "Reflectlons on the
Law of Copyright", 45 Colum L. ReV1ew 503, 513 (1945)
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-test doev'lncreases the level oF spec1flclty as far as:'”
Vllt appears poss1ble ‘to do so and thus, Dr0V1des what rs
:fprobably, under all the Cchumstances, the optlmum analytlcal
-'tool whlch 1t is poss1b1e to generate for the purposes ofv

- "Hand's suggestion that a number of ' - .

different patterns at different levels '~
of abstraction will fit any work must
'be combined with Chafee's suggestion o
that the operative pattern for purposes
of determlnlng substantial similarity.
is one that is in some degree abstract

. (omitting dlalogue, minor incidents,

. possibly setting, etc.) but is '
'nevertheless suff1c1ently concrete
so as to contain an expression of
the sequence of evernts and the ..50"
“interplay of the major characters e

*@iii)fﬁLiterary and Dramatic Characters

Whlle the scope of copyrlght protectlon for the phys1cal
characteristlcs of characters developed as artlstlc works 1s

_relatlvely easxly quantlflable,s; where the development ofmthese

50

Nimmer,»supra, note'zs,‘at 13;19”LA"

Whlle exact reproductlon of the phy51cal characterlstlcs

would be clearly: 1nfr1ngement, even where. the taking. relates

. "only to certain elements of those characteristics {e.qg.

' ~phy51ognomy or style of dress), the. search for substantlallty
'is rendered considerably less. difficult due to the relative
ease with which such elements may be identified. 1In King
Features Syndicate Inc. v. O & M Kleeman Ltd. (194l) AC 417,
. the House of Lords held that copyright in the. comic strip - ..

- character "Popeye the Sailor" was infringed by the defendant's
~dolls and broaches shaped in the figure of Popeye, notwithstanding

- the fact that neither the dolls nor broaches reproduced any one
draw1ng, but rather reproduced the principal characteristics of
the Popeye flgure common to all of the draw1ngs.
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:characteristlcs, together ‘with the other elements Wthh
Aconstltute a character (e g. emotlonal and psycholOglcal

: proflles), evolves via the medlum of the wrltten word the
h problems 1nherent in establlshlng the scope of protectlon are:

comparable to those in respect of - dramatlc 1n01dents and dev1ces.

The most w1dely recognlzed effort to prov1de a useful
-framework when addresslng the scope of protectlon for llterary
' and dramatlc characters was that supplled by ‘Judge Hand 1n the ‘

, Nlchols—Unlversal case-

© "If Twelfth Night were copyrighted,
- it is quite possible that a second
. ".comer: might so .closely imitate Sir .
~Toby Belch or Malvolio as to infringe,
‘but it would not be enough that for
. one of his characters he has cast, a
~riotous knight who kept wassail to
the discomfort of the household, or
- a vain and foppish steward who became
amourous -of his mistress.. These would.
~.'be no more than Shakespeare's "ideas"
“in the play, as little capable of
. monopoly as" Einstein's Doctrine of
‘Relativity, or Darwin's theory of the
Origin. of Species. It follows that .
the less developed the characters,
the less. they. can be copyrighted;-
- that is the penalty an author must

‘bear for ‘marking them too 1nd1st1nctly "5?

52 NlChOlS V.. Unlversal Pictures cOrp., supra note 48 at-121; see
. also the decision in Kelly V. Cinema Houses. Ltd.‘(l928 -35) Macq

Cop Cas 362 at 368, where Maugham, J.’ suggests that the key -

to protection- of characters lies in the development of

the characters as part of the matrix of the story



{iv).tParodies:and Burlesques

.As’noted'earlier['in thedUnited'States;.parodieS"
~1and burlesques have been treated generally w1th1n the context
if,of falr use - (1 e. prlma fac1e 1nfr1ngement poss1bly excused),
whereasiln Qommonwealth,countrles, thetdegree-to whlch_a

parOdy~or burlesqueninfringes another work has'been'addressed

~-a S

a matter of substantlallty (is there prlma fac1e 1nfr1ngement°)

‘ Whlle the terms burlesque, satlre, and parody are often used

o 1nterchangeably, it is suggested that burlesque and satlre

are more approprlately con51dered synonymS‘for one type-of
' work and parody for a related but dlfferent, type of work
ﬁ~In a. recent Amerlcan dec:Ls:LonS3 1nvolv1ng a mus1cal comedy
ver51on of "Gone w1th the Wlnd" entltled “Scarlett Fever"

the Court adopted the deflnltlons of “parody" and "satlre"

propounded in the earller case of Dallas Cowboys Cheerleaders o

v._Pussycat C;nema.sé

53 Metro Goldwyn Mayer Inc. v. Showcase Atlanta Cooperative.

~ Productions Inc., 203 U.S.P.Q. 822 (N.D. Ga. 1979).

- °% 467 F. supp. 366 (S.D.N.Y, 1979). -
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- "A parody is a work in. whlch the
~language or style of another work.

. .is:closely imitated or mimicked for
.comic effect or rldlcule. A satire.
' is a work which holds up the vices _
or shortcomlngs of ‘an 1nd1v1dual orv~"

1nst1tutlon to rldlcule or . derlslon,_

‘jusually with an intent to stimulate.
'change, the use of w1t,_1rony or

. 'sarcasm for ‘the purpose of exposing -
- and- dlscredltlng v1ce or folly." '

One commentator “has suggested a somewhat more. 1nc1smve

characterlzatlon-

"Parody is the 1m1tatlon of the -
substance and  style of the
partlcular work of an author-

transferred to a trivial or
" nonsensical subject, whereas
‘burlesque is an imitation-

distorting or mocklng the SRS
55
orlglnal work by comlc extremes._

The parody and . burlesque cases in both the U.K. and o

the u. S. present the most troublesome and perhaps the 1east L

fsatlsfactory attempts to come to grlps w1th the concept of

Substantlallty or at 1east to present the concept in. some cohe51ve

framework (and in the U.s. cases[ to. alllgn that framework wlth

‘the doctrine of,falruuse),

55 |

supra, note 20, at 215..

,_See also the. dlscuss1on by Seltzer,lwhere the author suggests

that a ' good parody not only does not give rise to a fair use
questlon,,but may not:even constitute’ a .copyright case; in-
a good parody there is no copying of either word or theme,
the’ parodled work being merely a: p01nt of departure. S

o Supra note 13, at 43
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' Lahore has expressed the yiew that much'of the

dlfflculty ‘which the courts have experlenced in developlng

'f,a cons1stent approach to these cases results from thelr fallure.

to dlstlngulsh parody from burlesque.f Whlle thls element may

have played a. part, 1t is submltted that the far more 1mportant

,;factor has. been the fallure, once“agaln, tO'dellneatenand order~ ;.'

- the varlous‘"substantlallty" crlterla and to apply them 1n a
conslstent manner. In both the best known U. K. cases5§ and .
Amerlcan cases,57 1t appears that the same two related factors
were determlnatlve of the result, and yet 1n the Commonwealth

' cases, these.factors-werenpresented as key to.a-determlnatlon
of.substantial slmllarlty, whlle 1n the Amerlcan cases, they .
.were-addressed as cru01al to a determlnatlon of falr use; |
revealing once agaln the 1nterrelatlonsh1p of these two concepts
| baSed upon-the commonallty .of underlylng crlterla.5 The key
factors (crlterla) to whlch I refer are ”the purpose and
character of the use";and "the effect of the use upon’ the

potentlal market for or value of the copyrlghted work" 58

%6 gee Hanfstaengl v. Emplre Palace (1894) 3 Ch- 109 Francis
- Day & Hunter v. Fledman & Co. (1914) 2 Ch. 728; Glyn v,
Weston Feature Film Co. (1916): ‘1 Ch..261; Joy Music Ltd. v.
: Sunday Pictorial: Newspaper Ltd. (1960)_2 W.L.R. 645,
57 See discusSion,at footnote~59;
58--"where ise the parody has nelther the 1ntent nor the effect
' of fulfilling the demand for the original, and where the
 parodist does not approprlate a greater amount. of the .
“original work than is necessary to.'recall or conjure up'
the object of his satire, a finding.of 1nfr1ngement would -
. be improper." ‘Berlin:'v. E. C.,Publlcat;ons, Inc. 329 F. 24
- 541 (1964), at 545. T
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Professor Nlmmer poslts a valuable analytlcal framework
‘w1th1n wh1ch to v1ew both the Commonwealth and Amerlcan parody

'rand burlesque cases, and wh1ch serves, 1n addltlon, to further-

’5;_1llum1nate the concept of "substantlallty ‘(both when applied:'-

‘to determlne prlma fac1e 1nfr1ngement or when seeklng to excuseg

same on. the grounds of - fa1r deallng or fa1r use) ' He further
suggests that a study of the fa1r use cases reveals that g

e "effect upon the- plalntlff s potentlal market"59 emerges as

the most 1mportant and 1ndeed central fa1r use factor, evenan

where thlS 1s not the stated ratlonale, but also cautlons that

thlS factor llke all the other fa1r use factors can be understood

-only in: the context of the functlonal test whlch he sets forth-';

"... regardless of medium (i.e. whether

_ or not- plaintlff's and defendant's works

-~ are in the same or different media), ..
if ... the defendant's work, although
contalnlng substantially similar material,
-performs a different function than that of :
"plaintiff's, the defense of fa1r use may
be invoked ’ : :

.Thls dlstlnctlon appears sharply in
comparing Leo Feist, Inc. v. Song Parodles,
In¢. with Berlin v. E.C.. Publlcatlons, ‘Inc.:
In both cases, . defendants published lyrics
3wh1ch constituted parodles 0f the plaintiffs"
lyrics. Yet, while the defendants were -
.held to have- 1nfr1nged in Song Parodies,
the defendants prevailed in Berlin. - The
- distinction ... was that in Song Parodies .
-~ defendants! lyrlcs were published .in a’
y‘song sheet maga21ne, thus, “meeting the

It w1ll be recalled that thlS questlon also constltutes one

if a taking has been sufficiently substantial to constltute
1nfringement. See dlscuss1on at notes 30 32. ) ‘

‘of the principal tests” ‘which have been applied  to -determine. .d
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same demand on the same market" as that
.of the plantiffs’', while in Berlin the
-~ defendants' lyrlcs were published in a
"humour magazine and constituted a
satirical version hav1ng "neither the

~ intent nor the effect of: fulfllllng the -
.'demand for the orlglnal -

XWhile;in thenpreceedfng Cases,”the:abillty»to‘dlstingulsh"
_hbetween formats (i.e. song}sheettvs humour maga21ne) fac1l1tatedf
'femployment of a functlonal analysls, even where both the
plalntlffs' work and’ the defendants' work are presented in-

“the same format (1 e. llve dramatlc presentatlon upon the
'stagel, the value of 'such analysls remalns._ As a-parody or
burlesque more and mor e closely tracks the work Whlch 1t
,purports to lampoon,the functlonal d1st1nctlon between the two
‘works becomes 1ncreas1ngly less apparent.‘ A v1ew1ng of the ”
‘"burlesque serves to so'thoroughly famlllarlze the v1ewer with.
‘-the underlylng work that 1t nay well obv1ate h1s w1sh to see ;l
the orlglnal Thls functlonal analysls, 1ndeed :seems to‘
,prov1de the most meanlngful _equltable and readlly appllcable
:quldo through the maze of substantlallty and fa1r deallng and
.prov1dcs a valuable or1entat10n when, .as shall be done later fh'
erOln, we . address the cruc1al questlon of the treatment of - |

reprography w1th1n falr deallng

(v) A~Rule‘of Reason

A\h o The preceeding 1engthy dlSCUSSlon of substantlallty"

and 1ts 1mportance to an understandlng of both 1nfr1ngement and

-GpuNimmer, supra, note 25 at 13456.
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»and text books,

.(e 9. anthologles and annotated edltn.ons),.w (d) Maps,

64

239 -

.fa1r deallng has focused ‘on. the three most recondite areas

affected by the confluence of these three concepts As in

the.casc of llterary and dramatlc dev1ces and chalactcrv

ﬁh,‘ parodles and burlesques, and artlstlc works, where it was.;%""""'f
:seen that the concept of substantlallty had been 1nterpreted.;'”
| x“and applled 1n dlfferlng ways 1n order to meet the ex1genc1esb‘

of the partlcular contexts,_comparable 3ud1C1al glosses have ~'.”

evolved to come to grlps w1th many other spec1f1c areas.'

(a) Compllatlons (e g gulde books, d1ctlonar1es, d1rector1es)

6; (b) Legal and Buslness Forms,Gg (c) Selectlons‘

64:

65

(e) Abrldgements, (f) Tables (e g. football tables,.lncome 3

61'See, for example- Kelly v. Morris (1866) L.R. 1 Eq. 697;
Morris v, Wright: (1870) 5.Ch.. ‘App...279; John Fairfax and
.. Sons Pty Ltd v. Australia Consolldated Press Ltd. (1960) R
"SR (NSW) 413; Beauchemin v. .Cadieux (1901) 31 S.C.R. 370; "' .
Stevenson v. Crook et al. (1938) 4 D.L.R. 294. " D
62 See, for example, Real Estate Instltute of N. S W. v. Wood }ﬁmu,.
(1923) 23 SR. (NSW) 349 L o

'See, for example' Moffat & Palge Ltd . G Glll & Sons Ltd.
L& Marshall (1902) 86 L. ‘T.. 4657 Cambrldge Unlverslty Press v. '
‘.'Unlver51ty Tutorlal Press Ltd. (1928) 45 R.P.C. 335. .
- . v AR o

See, for example, Kelly v. Morrls 1866 L. R. l Eq45696{ASandsi Qf” |
& McDougall Pty Ltd v. Roblnson 1917 23 c. L R.‘49.‘ oL :

See, for. example. Machllan & Co. Ltd v. K & J Cooper (1923) .
93 LJPC 113; Sweet v. Benning (1855), 16 C.B. " 459;. Valcarengh1

:h v Gramophone Co. Ltd. (1931) Mva Cop Cas. 301




hltax tables).66 (g) News, Facts, Hlstorlcal Events,«

67 (h) Mus1cal

Works._68 Further, Professor Kaplan has suggested that the

. (‘()1\(‘();)trca cwt 1.1\1.1_A\l\511\u\¢}1\t .mt\xi fa \\ v ¢ s t ,t\g\ weetn b the 1 tartit

Ao[_Lholr-dcvclopmcnt from the'tlme’ur~the;5tatute Of Anne oan T

¢

- 1710 during “"great environmental changes - social and economic. .

changes, changes in the literary and-artistic outlook".

"An indulgent-‘attitude toward using other .
people's works seemed increasingly out of
‘keeping with the realities -of the market.
~ The busihess of publlshlng and dlstrlbutlng
" . books had’ become bigger, more competitive,
" more 1mpersonal- the. stakes were higher,
- the risks more serious. 1In this atmosphere,
. there would be greater anxiety about marking.
* ‘out metes anhd bounds:of literary ownership- »
and courts might be expected to respond to
-arguments about protectlon of . 1nvestment.

.therary cr1t1c1sm became less frlendly to

~ imitation. From .the’ class1ca1 writers, as
expounded by critics of the Italian and
"French Renalssance,_the Ellzabethans had oo
‘received the notion that artlstlc excellence
lay in imitating the: best: works of the past,'
not in attemptlng free invention. The -
classical doctrine of . 1m1tat10n, A pers1sted
- long after Elizabethan times; and it is not
‘hard to find a correspondence between (Lord).
Mansfleld S narrow v1ew of plaglarlsm (1n the

66_See, for example, Underwrlters Survey Bureau and Colllns V.
+ Rosenthal cases, supra, note 19 B _ A ,
67 See, for example-'Poznanskl v. London F11m Productlon Ltd

© (1936-45) Macq. Cop. Cas. 107, Harman Pictures NV v. Osborne
(1967) 1 w L.R. 723; ‘Deeks V.. Wells (1933) 1. D L.R.. 353"

68 See, for example Fran01s Day & Hunter Ltd V. Bron (1963)

- 2 W.L.R. 868, Austin v. Columbia: Graphaphone Co. Ltd. (1917 23)

. Macq. Cop. - Cas 398; Canadian Performing . nght Soc1ety A
»Canadlan Natlonal Exhlbltlon, 4 D. L R.c154 o .
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case of Sayre v. Moore, 102 Eng..Report -
139° (K.B. 1785) and the definition that
was supplied, although for a dlfferent
-purpose, by the classical teaching.

Now Edward Young and those who followed
spoke for original as against imitative
"genius, for _innovation as deslrable in - ¢
itself. ‘The literary here is one who,
jhav1ng little learning or: dlsdalnlng
"whatever learnlng or dlsdalnlng ‘whatever
learning. he has, takes a fresh look at
nature and feeds his art direct from
that source. .In placing a high.value
on originality, the new literary
criticism, I suggest, ‘tended to Justlfy
strong protectlon of intellectual
. structures in some. respect "new", to
'~ encourage a more. suspicious search for
appropriations even . of the less obv1ous
‘types, and to condemn these more roundly
_when found "69 . : \

‘ It becomes readaly apparent from the preceedlng dlscusslon.',
'that the concept of substantlallty, llke that of falr deallng n
(insofar as the latter doctrlne presently ‘is predlcated to such an‘
‘txtcnslve degree upon the search for substantlal s1mllarlty-il |

bttween the plalntlffs' and defendants' worxs) must, of neceSSlty,

remain a flex1ble, equltable rule of reason 4 Whlle the

.temptatlon and the de51re to add "certalnty"'to the law 1n thlS‘
.area (for 1nstance, by plac1ng quantltatlve llmltS on the amount

fof a. work ‘which may be taken before such taklng 1s consldered

69 Benjamln Kaplan, "An Unhurried Vlew of Copyrlght,ﬁ Columbla'

Unlversmty Press at 22~24.
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-substantlal) remadnsueverpresent,_to'incorporate?suchlmeasures
' :int"_o:xth‘e _>d®-trine of ‘f-ai»r d_ea.l.ing : wo.u.ld‘: _serve the .int.er‘ests- of .
'7.noithér}copyright.cwners nor usersf70¥t- | |
| To prov1de that only the taklng of a work in 1ts
: entlrety constltutes 1nfr1ngement would open the floodgates
:of unauthorlzed deallngs w1th protected works to the-serlous.
. detrlment of copyrlght owners. - To prov1de that ‘the taklng of
:so many llnes or so many pages of work was perm1331ble, would '
- fail to address many 1mportant 51tuatlons. How much of an
‘artlstlc work could be used° only the face but not the body of
a portralt?,,only 5. out of 30 llnes and 2. out of 10 colours 1n
a.Mondrian“abstract? What elements of a llterary or dramatlc
work could be used ‘the theme but not the settln(_:;'> one of~the{*”
characters but not three° Secondly, and more. 1mportantly;'
;suchulimitations- may unnecessarlly restrlct the use.of;
As001ety S storehouse of accummulated llterary and'artlstici
‘works to the detriment of ‘the general welfare in many situations )
there there would be at best a marglnal 1f any, commensurate
-beneflt bestowed upon the copyrlght owner, 1‘e.>such taklng
"would prejudlce nelther the owners' moral rlghts nor hls

appropriately expected economlc reward

70 If such measures are to be 1ncorporated 1nto the Copyrlght
vAct, it is suggested it must be done within the context of
. specific leglslatlve ‘exemptions.,  For a discussion of the.

_dlfferences between fair dealing and exemptlons,'see pp 90 92
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. The concept of an author s 'appropriately expected
:oconomlc reward"‘constltutcs one’ of the two elements 1n

_‘Lcon Soltzer s "dual rlsk" approach to fair. use analy51s and

iw1ll bc explored in greater detall 1ater 1n Sectlon E of the f?fA

paper “Fa1r Deallng Recon51dered"
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(C)  The Elements of Fair Dealirng AsAPresently Constituted

(1) ' The Nature of the Taking B

Tt has been noted earller in th1s paper’that falr
fdeallng,'as presently const1tuted serves~as one of several
statutorlly created defenses to a cla1m of 1nfr1ngement. Tt
‘has_been also noted‘that: (a) the doctrlne does not have .
~universai applicationj.belng restricted to the five ' purposes"'
_prescribed by S.'l7(2); and (b) not all deallngs W1th works
;protected by copyrlght even where same.are for one of the

'flve purposes, are ax1omat1cally "falr deallngslf7»h

The d1scuss1on in Sectlon B of the paper,'ln.the
course of 1ts exploratlon of the relatlonshlp between fa1r
: dcallng,.lnfrlngement and substantlallty proV1ded a review
of the cr1ter1a to be. cons1dered when determlnlng whether -a
”deallng;wlth a»protected work for~one of_the-f;ve.requlslte
purposes is “fair"'dealing ' Inwthisfconnection, notlce should
‘also be taken of a number of c1rcumstances whlch are. belleved
'by many to necessarlly protect any deallngs w1th protected |
works under ‘the umbrella of fair deallng.f It w111 be ev1dent
. from earller dlscusslon that certaln of these clrcumstances mayr
"PlaY some part in a flndlng w1th respect to falr deallngs, by -

the same token, no one of these factors alone would be




finding.

2‘;'charge 1s not sufflclent to result 1n such dlstrlbutlon not

'const1tut1ng an 1nfr1ngement of copyrlght,71 nor w1ll the small

fof_the-lnfrlngement".

* dealing.’

71
72 -
73

el 606G S

o 5 -~

determinative, .and in some cases even relevant, to such a

The fact that dlstrlbutlon of coples is w1thout .

.amount of damage suffered deprlve the author of the rlght to anf'-f

actlon 1n-1nfr1ngement.72 Furthermore, although 1nd1cat1ng .ﬂl‘f‘

the name of the author ‘and the source may show good falth on

‘the part of the 1nfr1nger, 1t w1ll not be suff1c1ent to dlsposef;ff'

73

on the other hand omlss1on of ‘the name of the author rf’

"'does not necessarlly prevent the reproductlon of a sectlon of a g

work for. the purpose of . cr1t1c1sm from belng consldered a falr
74 ‘ : o | '

Finally, it should be“noted that the custom of

toleratlng certaln taklng in some flelds cannot be relled on z&ﬁf

'-to ensure that a court w111 hold that such taklng 1s not an

" Warne‘y. Seebohm (1888) 39 Ch 73

*Weatherly & Sons v.-Internatlonal Horse Agency & Exchange, Ltd
,[1910] 2 Ch. 297, 305.g, : Lo : Lo

Zama001s v._Douvxlle (1944) Ex.AC R 208 234

‘Johnstone v. BernardAJones Publlcat;onsﬁLtd,, (1938) Ch 599,‘3‘

‘Henry Holt & Co. V. nggett & Myers Tobacco Co., 23 F. Supp 302§pq
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infringemeht.; An action.may be successfully brought'in-spite>

of“the existence of such custom. >

In addltlon to the factors whlch have heretofore

‘beeu“considered there are two facets of the doctrlne of falr

3dealihg"uhich, for.Varylng~reasons, have assumed the status of

fundameutal or underiying "principles . These two elementsAandg:7

the appropriateness of such status must now be addressed.

The flrst of these prlnclples is that "a critic

cannot,w1thout being gullty of 1nfr1ngement reproduce.ih fullgﬂ,

;wlthout'the author s_permlsslon, therwork which he criticizes"§76'

The preceeding passage from.thef1943 Canadian case~_g“

of Zamac01s V. Douv1lle & Marchand cohstitutes the sole‘basis"

-fon this prlnclple.- The questlon of the degree of . precedentlal:ﬁ

',wclght to be attributed to thlS case has been raised earller

herein. Further, in the 1nterveh1ng thlrty—seven»years, thls "

Supra, note 73, at: 258 : : B ‘ B T
See also Walter v. Stelnkopff (1892) 3 Ch 489, 499, where
North, J. held: "The plea of the. ex1stence of such ¢custom,.

or habit, or practice of copying ... can no more be’ supportedf.

when challenged than the highway man's plea of the custom of
Hounslow Heath. ' It has often been relied upon. as a defense.

in such cases, but always has bheen repudlated by the Courts._*

76 Supra} note 3.
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view ‘has never been commented uuon:nor reaffirmed by another
CanadiathOUrt. The positioh-that-lrrespective.of all other

' considerations} there are no oiroumstances under whioh'
'-reproductlohtof a-work in its entiretj'can*ever constitute'

~fair dealing: (a) does not necessarlly arise from the language
iof the statuté itself; (b) has found no expresslon elsewhere 1n';
Commonwealth case'law-or commentary,.and (c) establlshes.
,inappropriately rigid parameters‘upon whathis universally

acknowledged to be a flexible rule of reason.

It mlght very well be the case that; upon anproper
appllcatlon of falr deallng conslderatlons, the s1tuatlons"
1w1th1n which a flndlng of falr deallng w1ll prevall where
: there has been the taklng of a work 1n its entlrety w1ll be
very few 1ndeed.i However, to’ preclude such a poss1b111ty ab
1n1tlo is to unnecessarlly fetter the dynamlc nature of falr

deallng

In what is widely regardedvas ohe of the most incisiwe;
:Commonwealth exploratlons of fair deallng, Lord Justlce Megaw
of the BrltlSh Court of Appeal stated An. the 1971 case of :

fHubbard @t al v. Vosper et al'77

77 [1972] 27.B. 84, o o |
It should be noted that on Feb. 9, 1972, the Appeal Commlttee'n

of the House of Lord dlsmlssed a petltlon for leave to appeal




_443‘;

"It is then said that the passages
which have been taken from these
various works ... are so substantial,

-quantitatively so great .in relation to-
the respective works from which the

' citations are taken, that they fall
outside the scope of 'fair dealing'

‘To my mind, this question of substant-—

- iality is a question of degree. It
may well be that it does not prevent .

- the quotation of 'a work from being
within the fair dealing subsection
even though the quotation may be of L
every single word of the work. Let me
give an example.. Suppose there is on a
tombstone in a churchyard an epitaph-
consisting of 'a dozen or of 20 words.

- A parishioner of the church thinks that
this sort of epitaph is out of place on
a tombstone. ' He wrltes a letter to the

‘parish magazine setting out the words of -
the epitaph. Could it be suggested that
that citation is so substantial, consisting
of 100 per cent.of the "work“‘ln question,
that it must necessarily be outside the
scope of the fair dealing prov1s1on° To
my mind, it could not validly be so
suggested n78 ~ .

78

Ibid, at 101, , N o
In a similar manner, in the American case of Williams &

" Wilkins Co. v. United States, 487 F. 2d 1345 (1973)

“where an equally divided. Supreme Court - afflrmed “the de01s10njg

of the Court of Claims (420 U.S. 376 (1975)) that the
photocopying of journal articles for research workers by S
the National Library of Medicine and the. National Institute -
of Health was not 1nfr1ngement Judge Dav1s of the Court of
Claims stated at p. 1353 : _

"It has sometlmes been suggested that the S
copying of an entire copyrlghted work), “any.
such work, cannot ever be 'fair use', but -
this is an overbroad generallzatlon,.‘ ‘
unsuppor ted by the decisions and rejected w
by years of accepted- pract1ce.= There s,
in short, ‘no inflexible rule excludlng an
“entire copyrlghted work:. from the area of
'fair Uuse'. Instead, the extent of the .
copying is one. 1mportant factor, but. only;
one to be taken into. account, along w1th
‘several” others." S :
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It is submltted that the prcceedlng statements in

~ the: Hubbard V. Vosper “and Wllllams & WllklnS cases are,
vlndeed, consonant wlth the fundamental nature of the doctrine
'~of'fair dealing and that, in'order to'overcome the
'llngerlng effects of the dec1s1on in the Zamacois case,.a.

rev1sed Copyrlght Act should spec1fy that there 'is no llmltatlon'

“to the appllcatlon of the doctrine such as that suggested 1n thef

‘Zamacois case.

The second pr1n01ple 1s that fa1r dealing 1s not,

- and should not be appllcable to unpubllshed works. ,The

Keyes/Brunet Report79 perpetuates\this view by stating.withoutffﬁﬁ

reseryation,that, visfa-vis,fair deaiing;f"only published worksvff

“can be so dealt with",80

The Report cites in support of this proposition the . .-

4view expressed'by Romer,'J. in the 1925 Engllsh case of Brltlsh_f o

Oxygen Co. V. L1qu1d Air, Ltd. 81

“However, upon readlng the

| actual decision of Mr. Justlce Romer,f one 1S'rem1nded'of-the ij
:view erbressed by Davis, J. in the Wllllams & Wllklns case‘{‘hLa
regardlng the prop051tlon that falr use. can never apply to the.;.

taklng‘of a_workiln.lts entlrety., Judge Dav1s suggested¢thatif-

T

‘_79 Copyrlght in Canada. Proposals for a. Rev1s1on of the' Law,:
A.A. Keyes & C. Brunet, Consumer and Corporate Affalrs Canada,

Aprll 1977.

8o Ibid, at 148.

31 [1925] 1 Ch. 383.




thatfwas‘(as'is'the‘Keyes/Brunet statement) "an overbroad

" generalization"

- Mr. Ju Sticé Romer 'stated:‘. e

"... the Act no.doubt extends to
. unpublished as well as published’

. works and, accordingly, this
permission of criticism (... i.e.
fair dealing), would seem at first
sight to extend to unpublished
literary works. The permlsslon -
was no doubt necessary in the
case of unpublished dramatic and’
musical works, inasmuch as
performance in public of such
works is not publication for the
purposes of the Act. But it would
'be manifestly unfair that an-
unpublished llterary work should,
without the consent of the author,
be the subject of public criticism,
review or newspaper summary. Any
such . deallng with. an unpublished.
llterary work would not,- therefore,
in my opinion, be a 'fair dealing'
with the work. "82 I o

‘Certain of the distinctions drawn'by Mr. Justice Romer . °

‘and the 1ssues ralsed thereby become clearer upon rev1ew1ng

the statutory deflnltlon of "publlcatlon" and the case law.

'whlch has developed w1th respect to same. - 'SectionfB(ZY.of‘t

'the Copyrlght Act prov;des 1n part, that:

" publlcatlon' in relatlon to any
work, means the issue of copies .of the,
work to the publlc, and . does not.
‘include the performance. in publlc of -

"\h : ’ '.' o a dramatlc or mus;cal work, the dellvery

Tbid, -at 393 s
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in public of a lecture, the-
exhibition in. public of an :
artistic work, or -the construction

of an: archltectural work of art ...n83

While it has beeh held'that- "a paper-is published ‘
:when ‘and where it is offered to the publlC by the publlsher"84'
.(and thus, there need not be an issuance for sale but rather  .V

‘may.be gratuitous) 85 It has also been'held on the other hand

that nelther the presentation of- COpleS “to 1nd1v1duals nor the

- . sending of advance coples to the press for review, nor the
presentation of a technlcal or bus1ness report to. the members of

a. corporatlon or syndlcate86 constltutes publlcatlon.- Slmllarly,A

the prlvate 01rculatlon among frlends on condltlons 1mposed by

the author87 has been held not to be publlcatlon.

83 This definition is derived from ﬂmadeflnltlon of "publlshed

works" in Art. 4(4) of the Rome Text of .the Berne Conventlon.f

While Canada need not apply this definition to the works of:
its nationals, such definition would be required in respect_jg
of the works of foreign. natlonals.' The problems of havxng'

. two different definitions of "publication" in the -same Act
would outwelgh any beneflts whlch mlght be derlved from. same

84 McFarlane;v. Hulton [1899] 1 Ch. ‘884,

85, White v. Geroch (1819), 2 B & Ald 298- Novello'v...'s;udiow-‘ L

. (1852), 12 C.B. 177. “ o

86
‘39 W.R. 473._-

‘._87'Ca1rd V. Slme (1887), 12 App. Cas., 334, Prihoe'Albert'Vl‘f

Strange (1849), 2 De. G.A& S. 652.\ ‘ S -

. Kenrick v, Danube, Colllerles & Mlnerals Co. Ltd (189i)r."_ .



 Thus, two points will be appreciated: first}.that:

" the oOncept of "publiCation"*viséa—vis iitorary works must p¢_;x%"“
',understood in tcrms of the qulte spe01flc deflnltlon whlch
'_has evolved regardlng same- and ‘second as the-de01s1on of

ar. Rohmer,'J; makes clear, the doctrlne of fair. deallng presently

does apply to two broad classes of unpubllshed" works, i.e.

dramatic- and musical works. Furthermore; the recent decisionf,f-f
- in the Hubbard V. Vosper case suggests that fair deallng may
"apply even to certaln 11terary works which have’ not been

. published.

In. thls case, . Lord Justlce Megaw stated, commenting"“

upon Rohmer, J.'s dlcta v1s—a—v1s the 1nappllcab111ty of

falr deallng to unpubllshed llterary works-

"I am afraid I .canhot go all the
way with those words of . Rohmer,

J. Although a .literary work may
not be publlshed 'to the world at .

. large, it may, however, be
circulated to such a wide circle

that it is "fair deal;nq to
criticize it publicly-in a
newspaper, or elsewhere. This"
happens sometimes' when;a“ company

. sends a circular to. the. whole" :

. 'body of shareholders.; “It . may be .

' ‘of such.general interest that. it _
is quite legltlmate for, a newspaper,
to make quotatlons from it, -and -to .“

. criticize them =~'or rev1ew them -
.. 'Without thereby belng %U1lty of
‘ ~1nfr1nglng copyrlght "

88 ,\S_:ilpra-'. note 77 ’ ':at'-gf*‘é’s‘
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‘Having looked at the present status of the application

‘of~the doctrine of fair dealing toiunpublished'works, one must

: turn to ‘the more 1mportant qucstlon of whether falr dcallng

| should apply to unpubllshed works

‘Firstly, as the preceedinq discussion-reveals, weref '

one 1nc11ned to restrlct the appllcablllty of the doctrlne,»
it would be 1nappropr1ate to use the rather llmlted concept
of publlcatlon as the critical factor. 'As Rohmer; J. p01nts
a out, mu51cal and dramatlc wor ks whlch have not been "publlshed"
in the technlcal sense, may Stlll be subject to fa1r deallng, rt

ypresumably, if they have been performed in publlc.

'.‘The‘distinctiOn~between'distribution of(copies and

performance in publlc in Anglo—Amerlcan copyrlght law arose

durlng the perlod prlor to the present Commonwealth and Amerlcanfp.”

statutes when only publlshed works were protected by statutory

'copyrlght and unpubllshed works were protected by common - law

‘copyrlght The ratlonale was that'thls dlstmnctlon was necessary"'

“in order to. preserve common law rlghts after mere performance due

‘to the absence of statutory protectlon for performlng rlghts in

‘unpubllshed works. When unpubllshedvdramatlc andfmuslcal worksn‘."A
.recelved statutory.protection under_gommonwealth and American .

':legislation,‘the raison d'dtre for‘this~delineation ceased‘to[tl.

exist.
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V"It is apparent that ‘the ratlonale
suggested ... for the basic doctrine ,
- - of publication and for its application _
‘- . where tan glble copies are not distributed
to: publlc does not justify the rule
that performance is not publication.
If acts of '‘exploitation of a work
- constitute ‘publication, and if the .
indicia of exploitation is.the realization
of slgnlflcant economic benefits, then 1t
-would seem that performance should:
constitute- publlcatlon. It is obvious. _
that performance of a- work may . brlng ‘its
author a most substantlal pecunlary
‘reward. "90

89

"... it has been suggested that upon an author rece1v1ng
the rewards that flow from the- exploltatlon of ‘his work,
he must make his treaty with the public by subjectlng his

~work to the limited monopoly of statutory . copyright. It

would seem that there is Justlflcatlon for limiting the .
author's absolute property right in his work only where
the dissemination of the- work may . ‘result in a s1gn1f1cant
economic benefit to the author. Only such. dlssemlnatlon
should be regarded as exploitation in the above sense.

‘With the exception of public performance of musical and
" dramatic works, the right merely to .view a work does not

ordlnarlly result in a significant benefit to the author.
It would seem proper to conclude that (puttlng to one side

for the moment the problem of dissemination by: performance)”

. no publication should ‘occur unless the public obtain a .

90

possessory right in tanglble coples of the work for only
then are -significant economic rewards attalnable."‘

lemmcr, supra, note 25, at 4- 39.

.ibiq, at'4-44;
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Whlle the arguments advanced by Professor Nlmmer

-"are dlrected towards the questlon of an approprlate deflnltlon

. of publlcatlons, they also serve to suggest ‘what mlght be an.

'approprlate demarcatlon llne for the appllcatlon of falr -

.:deallng, ‘in the context of the “publlshed/unpubllshed"f1ssue.,,'f’

’ It 1s submltted that falr dealing should be appllcable to .‘

: the follow1ng works ‘in the followrng cases' (A) all classes of
hworks - when, w1th the consent of the.. copyrlght owner, the orrglnal
.or tanglble coples (1nclud1ng phonorecords)g; of a. work are |
‘sold leased loaned glven away or. otherwrse made avallable;f

.lto the general publlc or when an authorlzed offer 1s made to:;cjfﬁ

dlspose of the work 1n any such manner eVen 1f a sale or

other such ' d1spos1tlon does not 1n fact occur, or C

91Artlcle VI of the Geneva Text of the U. c.c. prov1des that-' ;

'"publlcatlon as used in the Convention, means -the reproductlon
in tanglble form and the general dlstrlbutlon to the public

of copies of a work from which it can be read or otherwise

- visually perceived". Such provision does not necessarily

.. preclude. phonorecords from constituting. "copies" of say, a-‘f,
-musical work, rather it merely stipulates that their distri-

. bution will not constitute. publlcatlon not belng copies .
‘"from which (the work) can be read or .otherwise v1sually I

‘perceived"., As noted the deflnrtlon of publication in the - .
‘present Canadian Act refers only to. ‘the" distribution of B
"copies", Such ‘definition, elmllarly, does not necessarlly

.. preclude phonorecords from being considered copiés but rather
"o 1f construed,. in“the light of our U.C.C. obllgatlons, merely
.‘prohibits dlstrrbutlon of this speciés of copies from consti-

. tuting publicatron in- Canada of non-Canadian convention works. .’
Indeed, . Coplnger & Skone James on ‘Copyright in ‘commenting upon

. - the provisions of the Imperial Act.of 1911, drawn at-'a time '
which antedated the U. C.cC. by half - century, and thus ln_.f‘
jno way affected by rts prov1s10ns, state. o




(B) musioal 1iferary"andrdramafic.works-— when, with”the'consent
_of the Copyrlght owner, such works are performed in publlc
_or sound recordlng or motion plcture adaptatlons thereof
- are performed in publlc (1nclud1ng broadcastlng or d1ffusionﬂf:‘
‘of.same) or (C) sound recordlng and motlon plctures - when,:’

w1th the consent of the copyright. owner,‘such works are perfor—

“med,ln public (anludlng_the broadcast;ng_or:dlffuslon;of same),_‘

footnote 91 cont'd.

" It was submitted in previous editions . of

this work . .that, under the Act of 1911 the-
issue to the publlc of records or mechanlcal
contrivances by which a musical work may be
performed in publlc did constitute a publi-
cation of the music since such contrivances
constituted just as much a fixed and permanent
record of the music .as. publication of a musical

score..." C.P. Skone James , Copinger & Skone
James on Copyright 11lth Ed,, Sweet & Maxwell
1971 at 27. : :

See however, Canusa Records Inc., et al v. Blue Crest
Music et al 30 C.P.R., 2d 11, at 14 where -the Federal Court

of Appeal held that the term "copies" as used in S. 21 of

the Act, (which provides copyright owners with a confiscatory
rlght to ‘seize infringing copies) did not include contrivances
ie. records & tapes. Chief Justice Jackett predicated his
argument on the definition of "musical work® in S. 2 of the.
Act which refers to "any combination of melody and harmony

or either of them, printed, reduced to writing or otherwise
graphlcally produced or reproduced".,Whlle the merits of this
opinion may be debatable (insofar ‘as it suggests that a copy -
of a musical work must, itself fulfill all of the requirements

‘'of a musical work), further exploratlon is not necessary, ‘
as the within recommendation to equate copies with phonorecords
is consistent with the recommendations of an earller . paper
in the series of Copyright Revision Studies to ‘delete the -
the requirement of written notation from the definition of:

" musical works. See M, Berthiaume & J. Keon "The Mechanical
Reproduction of Musical Works in Canada", Consumer and
Corporate Affairs Canada, Ottawa, August 17, 1979. . See

. also the discussion of the hlstory of the Canadlan.Act s
definition of "musical works" in Copinger & Skone James ,

Law of- Copyright, 8th Ed., 1948 at 65




Recoﬁmendatlon (B) ralses an issue Wthh has.
tradltlonally been cast in terms of whether the publlcatlon
,of a»derlvatlve work (eg._a_motlon plcture) should constltute'- .
"publiCatioh‘of'appre—eXisting'work'(eg,~a.book>orlscreenplayl

uponpwhich the deriVative'work'is based.e

ln.the light offthe'preCeeding discussioh regardingh
'.performance-as publication} it seems that a more meaningful'l
approach would be one whlch focuses upon con51deratlon of

~the degree to whlch exP101tatlon of an authorlzed derivative:
»work serves to beneflt the owner of copyrlght in the underlylng.
_work so that it would be 1nappropr1ate that the doctrine of .

fair deallng,should not be appllcablevto the_underlylng work;_.~

Skone James expresses the view,'without citing any
case law 1n support that
"upon the whole, it is thought that ..}_
publication of a derlvatlve‘work would
not be publication of the original"92
However, Skone James also adv1ses that the U K.
COpyrlght Act of 1956 (as does the Canadlan Act) uses the

‘ word "copy" in relatlon to both 1nfr1ngement and publlcatlon

thus suggesting that 1nsofar as a,derlvatlve workﬁ-ln addltlon

- Yy

22 “sxone James, supra, note 43, at 25,
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'to belng a protected work 1n 1ts .own rlght, may be a copy
of an orlglnal work that therefore dlstrlbutlon of COpleS of

the former will serve as’ a publlcatlon of the latter

A second Commonwealth commentator, Professor Lahore,.'

expresses the view that in certaln 01rcumstances publlcatlon:i_

of a derlvatlve work w111 1ndeed constltute a publlcatlon Of‘L;I»

an underlylng work
M It is also poss1b1e that the publlcatlon

of an adaptation of a work, that is, a

-dramatization, a flctlonallzatlon,'a
~ translation, or a version in pictures, of

a literary work in non-dramatic or, dramatic

form, as the case may be, or an arrangement

‘or transcription of a musical work, could
‘constitute a publlcatlon of the orlglnal ' ,

~ unpublished work, prov1ded of course that the
~adaptation was authorized. However this

will not. usually be the.result: Whether -

or not an adaptation is a reproduction of

the work adapted so as to infringe the

exclusive’ reproductlon right, or constitute’

a publication of that work if the adaptation ..
~is supplied to the. publlc, is a questlon o
-which depends. upon . the’ nature of the

adaptatlon. A photograph of a painting
. is 'a separate subject-matter of copyrlght

. but. lt may also be a reproduction or a =
copy of the painting and-therefore an
,lnfrlngement of any copyrlght whlch subs1sts

in  the palntlng. It may also be a publication. .

of theé palntlng to dlstrlbute the . photographs"93

Lahore concludes his comments by suggestlng that

in order for a work to. constltute a "copy" for purposes of

93 Lahore, supra note 20 at 112
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,infringementfit'need only reproducewa substantial part-of
i.'another work whereas thlS quallflcatlon does not appear to
happly vis- a—v1s supplylng "coples" to the publlc for purposes
of publlcatlon,.and therefore "a reproductlon for the purposes
"of publlcatlon 1mp11es an exact copy even if thlS is the two

or three dlmenslonal form"94

-ProfessoryNimmer ddesfﬁétféhafe Professor Lahoreds':;

._\v1ew that a derlvatlve work must be an exact copy of an’
..underlylng work in order for publlcatlon of the former to

.work a publlcatlon of the latter and adopts a more expanslve hléi-

‘»pOSltlon.

'," Since a derlvatlve work by deflnltlon
.to some. extent incorporates a. copy. of the
Pre-existing work,. Publication of the
- former necessarily constltutes publication
. . of the copied portion of the latter., If
"only the broad outlines or other fragmentary
portion of the pre-existing work is copied
and published in the derivative work
,then only to that extent is the pre—exlstlng‘
work published., The rule that a publication
of 'a derivative . work constltutes ;a publication
of the pre—ex1st1ng ‘work:is seen most clearly: -
ywhen the derivative work and .the pre—ex1st1ng ‘
work are published in’ the same medlum '

- Is the above rule equally applicable when the

pre—exlstlng work is. produced in one medium -

' and the derivative work-in - another? .On. |
K pr1n01ple the answer’ should be "yes" since . .-
. .a pre-existing work is no less’ copled and

published if the derivative work 1s in- the
same or.a dlfferent medlum"'v N

24 Ibid, at 112..;

35 Nlmmer, supra note 25 at 4 58 59




-Professor Nimmer cites numerous examples where. such
a flndlng was 1mpllc1t in the dec151ons of U S. courts

1nclud1ng those cases 1in whlch it was held that publlcatlonA

; of a derlvatlve sound recordlng was a. publlcatlon of the

recorded pre~ex1st1ng mus1ca1 work Such a flndlng is =
consonant w1th the earller mentloned passage from Coplnger
& Skone JameS‘v1s—a—v1s sound recordlngs under the-Imperlal
Actlofdl9ll.f He cohcludes his discussion of this matter by
citing the following passage'from‘the'"Monty.Pythoh"ease 96,
- where the Court did not address this issue specifically, but
did express a view‘which coUchesrthe'issuesih the.same'terms
"as_that Suggested at the;outSet of the discussion of this-
matter:'

"Once the scriptwriter-obtains the economic

benefit of the recording and the broadcast,

he has obtained all that his common law

copyright was intended to secure for him;

~thus it would not be unfair to find that

publication of the derivative work divested

.- the underlying script of its common law

'protectlon" ~ :

The position adopted by Erofessor Nimmer;'and echoed
by the Court in'the Monty Python case, is‘the most consonant
with a policy' which tedegnizeS'that;While the present
definition of publication,‘andlthe'consequential published/

unpublished_dilineatioh, may well beimeaningful for a.

96 Gilliam v. American Broadcasting Corp.,'538, F. 2d, 14

. 97 Id, at. 17.
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: host of purposes (eg. crlterla for appllcatlon of 1nternat10nal

‘jconventlons,,startlng pOlnt for term of protectlon, etc ),
V1t does not serve .as: the- most approprlate factor to be
"'con51dered V1s-a-V1s the appllcatlon of the dootrlne of
falr deallng. It is - in thlS llght, therefore;tthat the

recommendatlons appearlng on page 55 hereof are offered

- (ii) The Purpose of the Taking

Presently, there are flve and only flve purposes
for whlch a work, or a substantlal part thereof may be
'taken and the taklng ‘may flnd shelter under the defense of B
falr deallng prlvate study,_research Crlthlsm, rev1ewh

~and newspaper summary._

Asfis'the case”in~many-other facets'of:fair'dealing,',

_where there. 1s elther little case law oxr commentary or where

same exists it is often tlmes more confus1nu than 1llum1nat1ngﬁ,-

’ so too with respect to the flve purposes. For example, '

Anotw1thstand1ng their less than self—ev1dent meanlng glven SREER

ythelr potentlally broad SCOPE,_COplnger & Skone James on
‘Copyrlght commences 1ts'"d1scuSS1on" of the meanlng

' _to be ascribedmto the terms "research"’ "crltlclsmﬂ_and;"revieW"
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as follows.,

,_"The meanlngs of the expresslons "research"
"criticism", and "review". Sﬁem to requlre
‘no . further c0ns1derat10n"

]The Brltlsh Court of Appeals has expressed the oplnlon]

that‘the scope of these "purposes" 1s to ‘be construed

'strlctly rather than broadly. In Hawkes & Son (London) Ltd
99

'v. Paramount Fllm Serv1ce, Ltd _ 'the defendant fllm company"

shot a newsreel whlch captured the openlng of a school by
.‘.the Prlnce of Wales.‘ Part of the fllm showed a march pass A
yby the school band playlng a. portlon of -a. mus1cal work

ﬁ'entltled the "Colonel Bogey" march the copyrlght in Wthh

_g_was held by the plalntlff | In response to the plalntlffs ‘f; A“*s‘

sult for 1nfr1ngement the defendant clalmed that its use
was . fa1r deallng and fell under the headlng of "newspaper

summary" | The defendant sought to have the court construe

~ this’ term broadly, in that the fllm served the same functlon ‘vlff

as the newspaper summary, the d1fference between the

3two cases belng 51mply a questlon of medlum ;The,court:ffffjfgﬁ~f'ﬁ'

1?? Skone James, 5upra note 43, at 197
99 (1934) 1Ch 593 |
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| refused to be“moved'by'this argument and held-that newspaper

summary could not be construed to 1nclude a fllm."‘

". The only materlal part of. ‘the prov1so
‘here would be "any- falr deallng with any
"work for the purposes of newspaper summary",
It is 1mpOSS1ble to say that: this reproduc-['
tion in a £ilm of sound ‘can be a newspaper -
‘summary. I think this proviso must be
" dealt with. strlctly, and when it says

"newspaper summary", it means newspaper
summary and nothing else.m Now here is
neither a summary nor a newspaper, and
it is 1mpOSS1ble, I think, to hold- that100
- this case comes within that protectlon"

_ The Hawkes & Son case was declded under the Imperlal

:Act of 1911, the language of whlch regardlng fair deallng

was the same- as the present Canadlan Act. However, An response .

© o technologlcal developments and in recognltlon of the

arbltrary llmltatlon 1mposed by the reference to "neWSpaper“'
summary, the Brltlsh Act of\l956 expanded the pr1v1lege

to enCOmpass not only newspaper summary, but equally the
reportlng of current events v1a fllm and ‘by- radlo and telev1slon
broadcast.. In Canada, however, w1th respect to. neWSpaper

summary, the. present law would be that contalned w1th1n the

.de01sion of the Court in. the Hawkes & Son case.;f

While it is recognlzed that there may be dlfferencestJ s

”between a crltique and ‘a rev1ew, where the Courts have

_.Id,_per'LordVJustice Slesserfatp608;-w
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. o S e Lo - S S
a addressed the»meanlng to be ascrlbed*to each (& the occas1ons

are very few) there has been a- strong tendency to treat

these two terms synonomously.;o; A rev1ew may 51mply presentcgh

a prec1s of a pre- ex1st1ng work w1thout commentlng crltlcallyrp

'.upon lts.merlts.: However, the term rev1ew" has come to be

as- strongly assoc1ated W1th the concept of scrutlny as 1s -
fvthe_term cr1t1c1sm,' in thls context one speaks of a: fllm

" review, or“a“television revrew,-or afl;terary rev1ew,~etc.

] Presumably then both:a. cr1t1c1sm and a review must o

 use the passages whlch they take from protected works ‘as

lllustratlons to support ‘the v1ews of the crltlc or reviewer =~

Wlth respect to such- works. Works whlch under the gUlSe of
cr1t1c1sm, publlsh con81derable portlons of a protected
“work with relatlvely llttle cr1t1c1sm thereon may ‘be denled

the assylum of falrvdeallng. The courts must’ de01de each case

101 Thegtendency‘to'equate theftwo.termsyand‘ahconfirmation.fi»
of the'sparslty of judicial. treatment of same ‘may’ be
. found in the opening statements" of Lord Dennlng in the

- 1972 case Hubbard Ve Vosper case.

‘"The questlon is, therefore whether Mr..v
Vosper's treatment of Mr. Hubbard's books
‘was a "fair dealing" with them "for the.

purposes of criticism or review". There is
very - 11tt1e in our law books to help ‘on. .
 this", : TR : S

Supra note 3l, at 93.
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upon 1ts merlts regardlng, 1nter alla, the proportlon of -

_'crltlclsm to work cr1t1c1zed- .Thus, 1t has been found that

: publlcatlon of a work cons1st1ng of a short essay of thlrty—vff;z:

ffour pages on Engllsh poetry, followed by a 758—page selectlonﬁfg,

'”1‘of poems by varlous authors, was not defens1ble on ‘the.

'-102

C0a

'grounds of falr deallng. 102

Slmllarly, the Court held in - Un1vers1ty of London_iv“
_Press, lelted V. UnlverSLty Tutorlal Press lelted 103
. that the defendant 1nfr1nged the copyrlght in plalntlffsi
'publlshed llterary work,comprlsed of an aggregatlon of
mathematlcs exam papers,when the former publlshed a volume
'contalnlng many of the _same papers,‘answers to the questlons

in certaln of the papers, and ashort crltlclsm of the cons~ ,;,zf

, tructlon of the varlous PaPers.fyn

Flnally, the Courts have stated that a crltlclsm may f.

comment upon both the llterary style of a work and 1ts subjectifif

l‘matter,;le the';deassand theor;es,whlchglt presents, l94

) -'!.; .

Campbell V. Scott (1842) ll Sim 31

103 (1916) 2 ch 601.

Supra, note 31 at 97



Prlvate study and research appear to dlffer frcm newspaper
‘ summary, cr:Lt:Lc:Lsm and reV1ew in an :meortant way . The -
' 1ast three categories allow copylng to enable the copled S
portlons of a protected work to appear 1n a second author s

work whereas prlvate study and research appear to allow the

',cOpylng of a protected work for 1ts own sake. In other words, one

_‘can copy portlons ‘of a work not. to cr1t1c1ze the work ‘nor
.,to 1nclude 1t 1n onels own work but rather s1mp1y to have

a copy of same 1f hav1ng such copy fac111tates one s research

" or prlvate study

In the past when such copylng.was carrled out by
ﬂhand, 1t was generally percelved that such copylng, whlle
competlng w1th the copled work 1tself, 1nsofar as- 1t served
‘the same‘functlon as ‘the or1g1na1 @s dlstlnct from copies
made for revmew, cr1t1c1sm or neWSpaper summary, whlch served
a-d1fferent functlon) could be accommodatedwwithln the o
copyrlght scheme as 1t d1d not affect the economlc exploltatlon

: ‘of a work in any meanlngful way.' The degree to whlch the .
-advent of reprography has affected thlS relatlonshlp is taken

'up in the 1ast section of thlS paper.

The present scope of falr deallng for - purposes of

"~private study ‘or research in the 1ight of reprographlc i




technologles raises two partlcularly 1nterest1ng questlons
5F1rst, is a researcher or student requlred to .make a copy
hlmself or may a thlrd party make the copy on his behalf?
'fV1ncke, Coté & Nabhan are of the v1ew that ‘the key cons1deratlon
-1s the party who 1n1t1ates the dupllcatlon for the purpose of.._
'prlvate study or research, and not the agent who carrles out |

wthe act of~dup11cat10n. They c1te in- support of thelr well-

reaSOned argument,105 the oplnlon offered by R A. ‘Barker

in hlS work "Photocopylng Practlces 1n the United Klngdom"

"It may be doubted however, whether the
Courts would hold today that a student -
or a research worker necessarily has to
"copy out" the work or such part or -~
parts, as he needs himself.  If the use.

is "fair", it is not unreasonable to '
suppose that the means by which the s1nglef_
copy requrred is. produced for the particular
purpose.and;person concerned. may be - ‘
irrelevant".106 S

105 "A notre aV1s, 1 appréclatlon de la destlnatlon »
d'une photocople doit se faire par rapport & la
personne qui-a pris l'initiative de la commander
et non par rapport a la personne qui l' :
technlquement produite. - Aussr, nous estlmons
qu il faut reconnaftre § la reproductlon de -
l'oeuvre sont caract@re d'étude. privée ou. de
recherche, si tel est 1' objectif poursuivi -

‘par la personne qui a dé&siré l'obtenlr et guand
bien méme elle serait le prodult d'une machlne_
- manipul&e par un tiers", . . ~ :
_Vlnke, .C6tE&, & Nabhan, supra, note 21 at 54

. 106 R.A. Bakcr, Photocopylng Practlces in the Unlted klngdom,
. Faber & Faber, London, 1970, at: 20. See also Dietz,
Copyrlght Law in the European Communlty, where the author,
in commenting upon provisions in.the various E.E.C. copyright
'statutes regardlng reproductlon for personal use, adv1ses-
) "It is not contrary to. this provision that .~
the . maklng of the. reproductlon even by thlrd
.. parties is allowed or:should be allowed,
~because the lnltlatlve lies here with the SR
- party. orderlng lt" Supra, note 73, at 154, - .



The second questlon ar1ses from the present ptactlau-h:
Aof many teachers of phOtOCOpylng portlons of (and sometlmes |
»_entlre) works for d1str1butlon to thelr students, whether as,Vir‘
ﬁ'lnd1V1dual coples or as part of a compllatlon. (eg. the."lnstant
textbook"). Whlle such coples are for the purposes of the

-study of the 1nd1v1dual students, do such practlces constltute

| falr deallng for purpose of "prlvate study or research"°i

Vlnke, C6te & Nabhan answer thlS questlon rn.thevf

_negatlve. Thelr argument is predlcated on the appllcatlon of

the prlnCLple developed when they addressed the preceedlng |
questlon (1e.,the "purpose" of a copy must be determlned w1th
: respect to the person ‘who lnltlates the copy) Whlle thelr case
is well reasoned sound in pr1n01ple, and supported by the case o
law,107 thelr analys1s does not address the questlon of what 1f
any, dlfferences are there between "prlvate study"'and "research"°

' They equate the two terms,-apply thelr suggested pr1nc1ple “3~3'

107 In University of London Press. lelted vy Un1vers1ty i
' Tutorlal Press Limited, Peterson: J. held that S
' "It could not be contended that. the-
© mere republlcatlon of a- copyrlght
“work was "fair dealing",:because it T ,
L .~ < was. intended for prlvate study“‘ (g;lij- R
supra ‘note-103, at 613. ‘ SO S oo

In the 1962 Amerlcan case of Wlhtol v..Crow (309 F. I
- 2d 777) .defendant school teacher made an . arrangement],.
. .of. plaintiff's copyrighted. song and reproduced 48
. copies of the song for his students on the schools'
.:dupllcatlng machine, The defendant alleged. that his .
-activities should be considered as fair use in ‘'so far asy;:ﬁ .
he had acted "for the furtherance of music educatlon,vthej,hﬂp_
_;advancement of music appreciatlon and education of my . *©
-”students and cho;rs lnvolved“* The Dlstrlct Court held
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“and come to the concluslon that such act1v1t1es by teachersv

.do not fall w1th1n the scope of prlvate study.' Whlle thelr
u_argument 1s probably correct, 1t 1s posslble that: the term
'1_“research" lends 1tself to broader constructlon than that
o which is approprlate for.“prlvate study" and thls may prov1de‘
somewhat more lattltude for some photocopylng 1n1t1ated by |
.lpartles other than those for whom cop1es are made.v Until such‘:‘
t1me as a Court 1s called upon to declde th1s questlon,_the
'{permlss1ble scope of such act1v1t1es, 1f any, remalns

unquantlfled

,footnote 107 cont'd

for the defendant; the. Court of Appeals reversed the _ .
‘decision and. declared that the defendant's acts constltuteda
1nfr1ngement. The Appeal Court stated in part- o S

" The 1mp11catlons of the D1str1ct Court's
doctrine of fair use- are, of course, not:
limited to these partlcular plaintiffs.:

- Other copyrighted music, textbooks, maps ™’

- and all types of other teaching materials
will likewise be strlpped of copyright
protection provided only that the. ~
unauthorized duplications are made on the _
individual schools' own  duplicating machines
for distribution only to their- own students.

 The collective result of such ‘a rule would
be to carve educational materials outside
‘the ambit of copyright. protection. This

" would not only be devastatlng for those
who labor in the field of" educatlonal

. 'wrltlng, but would indeed'be a. most serlous
j_blow to education 1tse1f" SR «
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- (D) International Considerations

'vIn:the field. of copyright :Canada'adheresito»the'

. ttwo major 1nternatlonal conventlons,;namely the Berne Conventlon

- for the Protectlon of therary and Artlstlc Works ("Berne

ConVentlon") and the Unlversal Copyrlght Conventlon ("U C C.")
~The Berne Conventlon was slgned 1n Berne on. September 9, 1886

and since that date has ‘been rev1sed numerous tlmes 1nclud1ng

“those rev151ons at Berlln in 1908 at Rome~1n'1928:-at~Brussels,,;

in 1948, at. Stockholm in 1967 and at Paris in 1971. ' Canada

A has acceded to the Rome Text but has not acceded to any latera*":

Texts. The U C C. was adopted 1n Geneva in 1952 and has beenzf
rev1sed once,:ln Parls,_ln 1971 Canada has acceded only o

to the 1952 Text.l

Thus, constralnts and obilgatlons 1mposed upon
Canada by V1rtue of 1ts membershlp to the Berne and UnlverSaldﬁ
G'Copyrlght Conventlons may be determlned by examining the fhh""
- Rome and Geneva Texts respectlvely of these conventlons,

although preceedlng and succeedlng texts may be useful

~ both in understandlng ‘the Rome and Geneva Texts,and in.

- xexhlbltlng trends 1n the development of 1nternatlonal

’ ,_copyrlght 1aw..:0




_7_-1‘_'.

Nelther the Rome nor the Geneva Text confers

' general rlght of" reproductlon upon authors.d

Artlcle I of the Rome Text of the Berne Conventlon K

prov1des that countrles to- whlch the Conventlon applles

vconstltute a Unlon for the protectlon of the rlghts of authors
..fover their llterary and artlstlc works. Artlcles 8 through
"14 contaln the prov1s1ons constltutlng the "Conventlon

minima", i.e. those forms of protectlon Wthh each slgnatory,ﬂ:_

country undertakes to prov1de in. 1ts domestlc leglslatlon.

These are the rlght of translatlon, the rlght of authorlzlng

‘the reproductlon of works publlshed in newspapers or perlodl-}

cals, the rlght of authorlzlng the presentatlon and
performance of dramatlc, dramatlco-muslcal and muslcal works,:
the rlght of authorlzlng radlodlffuslon, the rlght of:
author;21ng)adaptat;ons:of llterathand“artisticgworks;;the

right of authorizing'(a)'adaptationsof musical'works to

.records and tapes and (b) the publlc performance of thesej

works by means of such records and tapes, the rlght of
authorlzlng the reproductlon, adaptatlon and publlc presen-.['

tatlon of works by cznematography. o

Article I of the Geneva Text ‘of the U.C.C. requires . -
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only that the member states prov1de “adequate and effectlve
-protectloﬂ'for works to Wthh the Conventlon applles. fThe

}only spe01flc mlnlma pertaln to term of protectlon and the

’rlght of translatlon.~"

The Study Group whlch prepared the draft Text of the:‘
"Stockholm Revmslon of ‘the Berne Conventlon expressed the V1ewf; :
that the presence of the spe01f1cally enumerated forms of
‘ reproductlon must be understood to mean that these rlghts,
in. the aggregate,.constltuted the full scope of the authors
rlghts vis- a—v1s reproductlon and thus, there was no generald
‘ rlght of reproductlon“;‘ Thls vrew 1s afflrmed in the World
'uIntellectual Property Organlzatlon s Gulde to the- Berne f

,Conventlon-

"Oddlyenough thls rlght L.. of reproductlon)
. which is the very essence of copyright, did
'not appear in the. Conventlon as one of the
" minima until as late as Stockholm (1967).
Though the right was recognlzed in pr1n01ple,v
- by all member countries, the problem was to
. find a formula broad enough to cover all
‘reasonable exceptions but not so w1de as -
mto make the right 1llusory"

The reference 1n the preceedlng passage to "all ‘

reasonable exceptlons“,ls most 1mportant, 1t 1nd1cates that

, 108 01aude Masouyé, Dlreotor ‘of Copyrlght and Publlc Informatlon

WIPO, - (World Intellectual PrOperty Organlzatlon, Geneva,
' 1978) at'p. 54 C



“even when the members of the Berne Unlon were seeklng to
iestabllsh a general rlght of reproductlon there was a
xdhshared recognltlon that such a rlght, could not be all
Tlnclu51ve) but rather, would have to be: rendered subject t
nto a range of reservatlons and exceptlons Wthh llke copyrlght,f

1 g
served the publlc 1nterest. OS‘Q“

109 The Rome Text (as had all preceeding, and as have all
succeeding texts)contalns a.number of these reservations
~and exceptlons, see for example Artlcles 2blS(l) and (2),
. 9(2), 10, llbls(2), 13(2) : ,

Thus, the framers of the Stockholm Text while prov1d1ng
to authors under Artlcle 9(1) "the exclusive right -

~of authorizing- the’ reproductlon in any:manner or form".
those literary and artistic  works. protected by the:
.Conventlon, added the follow1ng prov1s1on 1n Artlcle 9(2)

"It ‘shall be a matter for leglslatlon A
“in the countries of the Union to permit
the. reproductlon of such works in certain’
special cases, provided that such repro- .
duction does not conflict with a normal
“exploitation of. the‘work and does not'
unreasonably prejudlce the legltlmate
interests of the author" .

The Stockholm Text contalns further spe01flc exceptlons ‘Tu
~.1nclud1ng that found in Artlcle 10(1) : . - .

It shall be perm1ss1ble ‘to make quotatlons _
- from a work which has: already been 1awfully
~ made available to: the public, provided
... that their making is compatlble with falr
‘practice, and their’' extent - does not .
‘exceed that justified by ‘the purpose,
including ‘quotations. from newspaper
. -articles and perlodlcals in- the form of
" press. summarles".l B :
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In his'treatise~Copyright Law in the European

'CommunltyllODr; Adolph Dletz p01nts out that the copyrlght

' ;1egislatlon of all members of the E. C. C. (as that of all
»‘Commonwealth countrles and the Unlted States) has always
: contalned a varlety of exceptlons and reservatlons to the

.exclus1ve rlghtS of authors and that further, success1ve

rev1s1ons to the Berne Conventlon have expanded and enshrlned
- the scope and legltunacy of such exceptlons.lllf
"Copyrlght is not only limited in time ...
‘but it is also already subject durlng : .
the protection period to certain limitations
"whereby the legal sphere of the 1nd1v1dual
' is demarcated.in relation to the requlrements
of the communlty" and" "which are conditioned
"by the requlrements of intellectual life"
(Ulmer). Copyright, furthermore has a
_.somewhat strained relatlonshlp ‘with the
information needs of modern society . and with
the basic right of freedom .of information.
- On top of' this, there is the idea of -
. .protection .of the individuals' prlvatey
sphere, which. must. be- safeguarded as far as
 possible agalnst 1nterventnon or control by

I llO Sljthoff & Noordhoff Alphen ann den Ryn- The Netherlands l978.

lll Article IVblS(l) of the 1971 Parls Text of the u.C. C._
~similarly. prov1des a general right of reproduction,’ made
. subject,; however, to provisions of Article IV bis(2).
- ."However, any Contracting. State, may, by 'its domestic: .
legislation, make exceptlons that do not ‘conflict with
‘the Splrlt and provisions. of this Convention, to the- rlght°
. mentioned 'in paragraph 'l of this Article. . Any state ‘whose .
. legislation so ‘provides, shall. nevertheless accord ‘a- reasonaf
- ble degree. .of effective protection-to each of the rlghts to. n‘,.
v,whlch exceptlons has been made" T e




~ 'the state or_soCial*groups.llz'Considerations
- from all these fields have always had the
effect ‘of depriving the author.of the
possibility of keeplng a check on certain
utlllzatlons of .his. work in the private- sphere,
.in the sphere of science and teaching, in the
sphere of press and radio reporting and .also
-in the sphere of certain .public performances,
‘As a rule this has happened and still does
happen owing to the fact that the copyright
laws state that a more or less large number.'
of precisely defined acts of utilization are
permissible or free (wmtness for instance
~ the formulation of. the Danlsh, German and
Itallan laws, or that it is said of these

actions that they do not ‘constitute 1nfr1ngementsj\;'

- of .copyright (as in-the British, Irish and"
Dutch formulation) ‘or cannot be forbldden by
the author (as: for 1nstance the French
-formulat:Lon)"113 o :

. P USlng the Copyrlght Act of the Federal Republlc of
Germany as a model Professor Dletz enumerates ten -

dlfferent areas where there are 1dent1cal or comparable‘

112 The struggle to balance and.: accommodate these often.
times. confllctlng interests ‘has been’ characterlzed
'elsewhere 1n the follow1ng manner-'

"The copyrlght scheme requlres the accomodatlon
of two distinct sets of opposed principles, one.
having to do with access, the other having to 'do’

" with economic costs. With' respect to access,(
the tension is between, on the one hand, the
general '‘principle’ of the greatest: poss1ble dlsseml-.;
nation of knowledge, and on the other, the .
copyright=- -scheme' restrictions on acceéss . to works of "

the intellect. With respect to cost, the ‘tension is.

between, on the one hand, the general” prln01ple of

the maximum freedom of canpetltlon, and ‘on ‘the otherﬁ5p

S o the kind of monopoly -like economic restrictions .
. N . intrinsic to the copyr:Lght design. The success. of

a legislature in fashioning a copyright statute will -
‘necessarlly depend on how clearly the. 1nterplay of
these ‘terisions within the copyrlght scheme is under— o

'stood"‘ Seltzer, supra note 13,'at 3
".113 cDietz,;supragnotepllo,lat 13 L




'arrangements regardlng llmltatlons 1n the copyrlqht statutos
_of most of the member countrles of E c.C. 114 In all of
'the-E C C..countrles, save for the U.K. and Ireland each of -

‘these llmltatlons 1s set out as a- spec1f1c prov151ons

addressed to a partlcular subject,.whereas.ln the U K; and
’Irlsh statutes certaln of these areas are 51m11ar1y dlrectly
addressed as speC1f1c exemptlons, whlle others arlse 1nd1rectly

in so far as they fall W1th1n the scope of the doctrlne of falr
deallng.. For 1nstance,of the enumerated llst set forth in
effootnote 114, the followlng areas are. dealt thh to varylng
_degrees v1a falr deallng 1n the Brltlsh and Irlsh Statutes

(1) publlc speeches, (2) taklng over of newspaper artlcles and radlo
" commentarles without need for permxss;on5(3) freedom of~v;sualA

‘and sound reporting;.(4);freedom¢of'quotation, (5)_reproductionfi:

114 (a) Utlllzatlon in the 1nterests of admlnlstratlon of
justlce and publlc safety; (b). Sound or v1deo recording

of school broadcasts for educational purposes; (c) Publlc '
speeches; (d) Collections for use in churches and v
schools or for educational purposes; (e) Taking-over

of newspaper artlcles and radio commentarles without

need for permission; (f) Freedom of visual. and -sound’
reporting; (g) Freedom of ‘quotation; “(h). . Freedom. o

of public communications in certain cases,;(i)ipReproé
duction for: personal and. other own use; - (j) Ephemeral
'recordlngs by broadcastlng organlzatlons. : R

-The earlier comments of Dietz 7auqmented by a necessary
‘recognition of the scope and varlety of “the fbregoing
enumeratlon, should serve. to lay, to rest the widel held but
erroneous, belief that" Européan systems of. copyr1gh¥
do not, like Anglo-Amerlcan systems, feel the need
- to accomodate the interests of both creators and .users.

Indeed, many. European copyright statutes have as S
many, if not more, .exceptions. to. the exclus1ve rlghts

- of copyrlght owners than does the present Canadlan

- statute. S ~ : S S




for personal and other own use.

. Two principle observations arise from the preceeding -
analy51s. Flrstly, while Certain”measures'contained’in the
succe551ve rev151ons of two 1nternatlonal Conventlons (and

the attendant revlslons of the domestlc leglslatlon of-many

51gnatory countrles), have prov1ded greater levels of protectlon,.

_ there have been an equal if not greater, number of measures
whlch have prov1ded for broad reservationsrand.exceptions to

the exclusive rights of cbpyright'owners. Secondly, insofar asd

the areas of exemptlon are broader under both of the most recent

-texts of the Conventlons~than they;are within the Rome and
‘Geneva Texts, it would apbear'that the,present doctrine'of

fair dealing as established by.theicanadian”Copyright Act.and.
as developed bj Commonwealth caseflaw, cuts a broad.swathuacross

both the protected and exempted-realmsiof reprodnction~

specifically established in the Rome Text and possibly required:'

~under the Geneva Text. Thus, it 1s quite probable that certaln t

:act1v1t1es whlch fall within the scope of fair deallng, as
'_presently establrshed, are not in accord wlth.the;provlsrons;of"
'thejRomeiText of the Berne Convention.

It is antic1pated that the proposed changes to the

vdoctrlne of fair deallng set forth later hereln, in addltlon to

fserving Canada s nat10na1 1nterest, w1ll serve to amellorate any‘f

-{lacunae Wthh may sub51st 1n the 1nternat10nal arena.’
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'(E); S"Fair‘Dealing Reconsideredlls_h
(i) A New Definitlonfofhfair;Dealing:. "Fair Use"

Author Leon Seltzer comments approprlately at'_

l.the commencement of hls exploratlon of falr use and

exemptlons under u. S. copyrlght law that these concepts

. can be addressed meanlngfully only when Vlewed 1n the

llght of the "nature of the copyrlght scheme“ '1e., the u

purpose whlch the scheme is deslgned to serve and the
‘mechanlsm'adopted,to-serve thlsppurpose._ To-the extent:;”
‘thattthe U;S.land Canadian.statutes‘share common purposes.

gand'mechanisms, Seltzer S analysls w1ll be equally

appllcable and valuable for our purposes hereln.,

llS, The luc1d and 1mag1nat1ve analys1s of Leon Seltzer in hlS.

‘treatise "Exemptions and Fair Use in Copyright" serves
as a beacon illuminating, what appears to be, the most
viable, most meaningfully defined pathway out of the
tangled web of conceptual confusion surroundlng the

: substantlallty/falr deallng/lnfrlngement ‘matrix
explored earlier.in Section B. It is impossible to do
‘justice to Seltzer's thes1s without quotlng at’ length
from certain passages in his. work. The reader. can.

o _only benefit and trust that the author will view -~ -
.such taking 1n the compllmentary llght in Wthh 1t is

lntended.




T

The U S Constltutlon provxdes that the federalf_

government is to have power
"To promote the progress of. 501encell6
- and useful arts, by securing for -
~ ‘limited time -to. authors and 1nventors,4
- the exclusive rlght ‘to their 117,
i Ul .
respectlve wrltlngs and dlscoverles '

" An examlnatlon of thlS constltutlonal prOV151on .
reveals the - follOW1ng elements, Wthh are elther expressly
stated or arlse7by necessary 1mp11catlon._ |

oo - productspof;the 1ntellect are .
o .1~to_be‘especially'enCOUraged;
- = the way to do this is to give =
’authors a monetary incentive;
. - there is something about printed -
materials that prevents. our
_ relying on the ordinary workings
of the marketplace to ensure thelr‘j
'production and. dlstrlbutlon at '
iapproprlate levels; :
- the economic incentive for the
author shall consist in a grant
of the. exclusive rlght to. make
. copies of his work; ;
= such controls smach of monopoly,
- a monopoly is 1nherently against
the publlc 1nterest, because 1t

116 The term’ "sc;ence" 'is used in. 1ts older meanlng as knowledge
- of all kinds.. For further discussion and references on.
thls p01nt see Nlmmer, supra note 25, at A= 28.

ll7 U S. Const,, Art. I Sec. 8, Cl._g,



deniesﬁfreeiaCCess_to~the‘work~'
or adds to its. cost, .or both;
~ —-.on this account it is to ‘be

limited in time; and

—'thls limitation is- sufficient. to
avoid 1mp051ng exce551ve costs,..

. @ither of price or of access, on -
the publlc"118 :

Seltzer suggests that the foIloWing central

'elements-may be distilledifrom.the.foregoing

‘enumeration:

" (1) The purpose of copyright is
to benefit soc1ety : o
-(2) The mechanism by which this
. purpose is achleved 1s to be
econonic
(3) society's 1nstrument Ain:
. achieving thisg gurpose 1s to
 be ‘the authorl . : o

It must be noted that thlS is not Seltzer s v1ew alone,~“

the Supreme Court of the United States has fully endorsed thlS

. view. .

120- the Court stated

"The ‘economic phllOSOphy behlnd the’
clause empowering Congress to grant
patents and copyrights ‘is the -
.of individual effort by personal-

~“'public welfare through the. talents .

120
s

In the ‘case’ of Mazer v Steln,'
conviction .that- encouragement
- gain is the best way to advance
of authors and J.nventors"'121
-118'-Seltzer,'supraVnote-l3, at.8tr5ﬁ3ff
119 thld at’8. B
347 u. S..201 (1954) ;~i*

ilxbld, at. 219.,‘
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X.The_Courtvhas also.statedi

"Credtive work is.to be encouraged
- and rewarded, but private motivation
oo must: ultlmately serve the cause of
- promoting broad publlc availability
of literature, music and the other
arts. The immediate effect of our
.copyright law.is to .secure-a fair
return for an author's creative
.1abour, but the ultimate aim is,
by this incentive, to‘:stimulate
: artistic creativity fYE the
‘,ngeneral publlc good"

- Is Canada s Copyrlght Act predlcated on the same
scheme as that of the Unlted States° Both the u.s. Act
and the Canadlan Act. (1ndeed all Commonwealth copyrlght
»statutes) are llneal descendants of the 1710 BrltlSh
jstatute of Anne.f The Economlc Councll of Canada, 1n its
*1971 Report on Intellectual and Industrlal Property,
'stated V o

"Notw1thstand1ng subsequent statutory
amendments and a rich jurisprudence’
- (in Britain and the United States,’
~at least), -the basic features of the
~ Statute of Anne remain at. the heart of

British, American and Canadlan copyrlght
law today" - :

122-ﬁTwentieth céntufy Music corp;'v,fAikén,.4g2,Us»lsl,lat_156.(1975).

“.123 ~Econom1c Councrl of Canada, Report on Intellectual and
""-Industrlal PrOperty, 1971, at 129._. : A
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Seltzer conflrms the v1ews of the E. C C that the_
‘ essentral structure of the u. S. copyrrght scheme 1s derlved from -
the Statute of Anne.- o |

'E"The flrst express statement of the -
_present copyright scheme appears in
- the Statute of Anne, which however
- complicated the history of its -
gestation, and however diverse
~the competing factors in its.
- establishment of public policy, -
" nevertheless is explicit about .
- copyright's purpose and means:
"An Act for the encouragement of
“learning, by vesting-the copies
of printed books in the authors
.or purchasers of such copies. durlng
 the times therein mentioned".. That
. this was the model for the Unrted
States approach is clear from the"
eparallel wording of the purpose
- clause. of the first federal -
.'copyrlght act passed by the. Congress
in 1791:. "An Act for the: encouraglng '
- 0f learning,; by securlng the copies -
-of maps, charts, and books. to the
' ‘authors and proprretors of .such
. copies, during the. tlmes mentloned
»thereln" : :

124 . Seltzer, supra note 13 at.9. : ‘ S
This view has similarly been expressed by Barbara Rlnger,l;
. former U S. Reglster of Copyrlghts. o . o

: "Our law derrves from a statute that
was enacted under Queen Anne 1n l710"

"our Copyrlght Law - Present Status and PrOposals for
. Change" in "Copyrlght The Librarian and-.the Law" .
- edited by G.J. Lukac, Bureau of Library and Information
'Science Research, . Rutgers: University Graduate School
‘of Lrbrary Servrce New Brunswrck, N J 1972, 15, at 18.
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.toIn‘hiS article, “Cahadiao,Copyright{ Nétﬁrél
P;operty or Mere MQnopoly",'Proféssor JacklRoberts is ied
to conclude, after aViehgthyvexplorationiof the rooto of:
Canadiah_CoPYright law, that, like the;Américan law;

- "... Canadian copyright is most :
. appropriately regarded as ‘a limited
- bundle of monopoly rights offered
by the state in order to persuade
creators to make their works
‘available to the public. It is
not a right of property entitling
the creator to compensation for _
every concelvable use thereof", 125"

: The common purpose and de31gn of Canadlan and
Amerlcan copyrlght law requlres of both as’ earller noted

the accommodatlon of two distinct sets of opposed'prlnc1plesJ

one having to do withtacoess,‘the other, With‘economic

costs.

"With respect to access, the
tension is between on the

one hand the general principle’

of the freest possible dissemination
of knowledge, and on the other, -

the copyright scheme restrictions

on access to.works of the intellect.
With respect to cost, the tension -

is between on the one hand the general:

125 40 C.P.R. (2d) 33 at 36.




‘competltlon, .and . on the other the

kind of. monopoly- llke economic

*restrlctlons intrinsic. to the .

copyrlght de31gn";l

Seltzer suggests that the copyrlght scheme s

rellance on -the, author as, the 1nstrument of the scheme S

wqulnqs‘hasiserved_hlstorlcally as the crucial mechanism

by .which the;schemeuhaslattemptedAto accommodate such

tensions internally.. .

"s.. the coherence of. any approach

to the question .of exceptions to.
copyright controls, whether as fair
use or as statutory exceptions, depends

+;.on absolute clarity about the role of

the author as the "instrument" in

. furthering the purposes of the scheme.

The common error of classrfylng the

.author's interests or society's as
"primary" or "secondary", thereby
.characterizing them as somehow opposed,

has often confused analysis, particularly -

.. when what is at issue is the conceptuali-

HEREYE

zation of the scheme with respect to cause

Cand effect. If the copyright scheme

"itself" is to be considered in the

.. public. interest, such categorizations

blur the funaamental issues usually

‘opcin.questions

,Insofar as;new exceptions simply accommodate

the role of the author-as-instrument to
the changes in technology, the essential
reliance on the workings of the copyright
scheme is increased, and  therefore insofar

“as the mechanism is itself valid its

efficiency is increased. .0On the other hand,

126

Supra,

note 75.
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.llnsofar as the exceptlons dllute the

" controlling role of the author, the

. reliance on the internal worklngs ‘of
.~ the copyright scheme itself is lessened,
- .and other mechanlsms might arguably 237
: seen to be looked to for solutlons“

"At . the outset ofthlspaper 1t was noted that the
presentadoctrlnepof falr deallng, establlshed for the flrst
:time in the 1911'U K. Imperlal Copyrlght Act, replaced the
pre—1911 equltable doctrlne of "falr use“ under Wthh
fcopylng not sufflclently substantlal to- constltute o f}t

.1nfr1ngement was held to be fair use.;'ﬁ*'

Thé'lQll etatute.proVided'that‘fairideallng was |
thereafter to be regarded as .a defense to a clalm of 1nfr1ngement[r
ie, copylng so substantlal -as. to" 1nfr1nge could be excused 1f
found to be falr deallng-_ The exploratlon of ‘the actual
: relatlonshlp between substantlallty, 1nfr1ngement and falr
ndeallng revealed that the new doctrlne of falr deallng had"
‘proven to be an unw1eldy, 1nartlculate, "puppet klng" and -
hthat the “emlnence grlse" had remalned throughout,‘the

doctrlne of substantlallty..j

127, 1bid, at 12, 13.
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.Tho.proposal whlch Seltzer offers for a reconstltuted.
”Amerrcan falr use, if. adopted 1n thlS country, would result J
.1n a return for Canada to a modlfled vers1on of 1ts own
pre-1911 doctrlne of falr use,_one w1th1n Whlch,'lt is
submltted, the approprlate relatlonshlp between 1nfr1ngement,{ .ff'

[substantlallty, and fair use. prevalled.--

Seltzer's comments on the success of the fair use * -
‘provisiOnS'of S 107 of.the newnUeS Act serye as ironic

commentary upon the recommendatlon by the many partles who

submltted brlefs in response to the Keyes/Brunet Report128

urglng that Canada should model its falr deallng prov1slons

Aafter S 107

. "If the purpose of a statutory
.definition of fair use is to
articulate a coherent rationale
~for public policy, and to establish
or to refine a standard that will
help courts in dealing with partlcular
determinations of what they have.long .
agreed, along with Judge Learned Hand,.
are "the most troublesome:in the. whole . .
law of copyrlght" then the’ treatment

. of the issue in theé new Copyrlght ' ;

'VAct is very nearly ‘a’ total loss." D

128 See for example the brlefs of the Assoc1at10n of Canadlan

1Un1vers1ty Presses; the Assoc1atlon of Canadian. Publlshers,‘

" Ontario Educational Communications Authority. - See also .

- "Statement of the Association .of- American- Publlshers, Inc.

- On the "Report of the Register of Copyrights on the Effect of
17 U.Ss.C. 8. 108 ‘'on the Rights of Creators and the Needs of
.Users of works' Reproduced by Certaln lerarles and Archlves"
Jan. 19, 1980, at. p..l. : .

"We believé- that the codlflcatlon of the
- doctrine of. fair use ih.S 107 and -the
provisions for ‘additional llbrary copying. ' o
‘privileges in 'S 108 appear to have failed -

to accompllsh the Congress1onal purpose...’,d




The section has three serious defects. .
First, it does not’ attempt. a definition

‘offair use at all.t29. Second, by not
prov1d1ng the slightest guldance in
the ordering of priorities in the .
application-of the four "factors to

be considered" it has not only

said nothing not obvious about fair

- use, but, worse, implied that there

is no general order of priority
der1v1ng from the copyright scheme.»'
Third, by listing along with '
universally acknowledged examples

- of fair use (criticism, comment,-and
news reporting) those expansive and
ambiguous uses (teaching,. scholarship,
research) that have raised issues :
‘having to do with significant exemptions:
from copyrlght expressly dealt with
as: such. in various ways in the statute,
it thoroughly muddies the dlstlnctloﬁ}31
between fair use and eXempted uses“

129 While many people share the perception that the new U.S.
- Act has provided a definition of fair use, unlike the
Canadian provisions vis-a-vis fair dealing, the .fact
‘remains that § 107 of the U.S. Act does not provide a
definition of fair use. Professor Nimmer: - '

"Strlctly speaking, ‘S. 107 does not
attempt 'to define- “falr use". Rather
it lists "the factors to be considered".
for the purpose of "determlnlng whether
the use made 'of a work in any particular
case is a falr use".

Nimmer, supra note 25, at 13 - 50.

130 "In addition, S. 107 gives no
' ’ . guildance ‘as to the relative
weight to be ascribed to each
: . of the listed factoxs". .- . SR
id, at 13 = 51. See also Fried, supra note 43 at 207.

131“ Seltzer, supra ‘note 13 at 18 19;'," '




The discussion in the preceeding pages of this Section

of the Paper has addressed several related issues:

(1)

(2)

(3)

(4)

The copyright scheme's need to balance two sets of opposed

principles (access and costs).

’The‘scheme's reliance on the authoréqua—instrUment of the

scheme S worklngs as the mechanlsm by whlch the scheme

attempts to accommodate the two pr1n01ples.

fThe recognltlon that both the present doctrlne of fair

dealing and that of falr.use, do not accord Wlth the
common underlying scheme of the Canadian and'American

copyright acts insofar as both: (l) purport to treat

"the doctrlne of "substantlallty merely as one of a

;number of equal fair use/deallng factors (2) result in

a percept;on,of farr use/deallng, flrst as a defense to

‘infringement to'be raised‘only after a prima facie case

."of 1nfr1ngement has been establlshed and second. as

anventlty akin to an exemptlon, comparable to. that, for

instance, for the print_handicappedr

The failure of the doCtrines of fair use and
fair dealing to provide a cOmprehensibleffmorkable‘tool

for use by thé public and the courts alike. -
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.Seltzer proposes a doctrlhe of falr use‘whlch seeks}f
;to.overcome these def1c1enc1es 1nsofar as it: ‘
(a){_respects and reflects the nature of the copyrlght schemedfij““
;_as earller descrlbed whereas the present U S. doctrlnei
" of falr use and our own doctrlne of fair deallng do not,i%?J
l‘(b): resultsAln a doctrlne whlch has conceptual 1ntegr1ty (no]:‘
-lmystlcal tlers upon tlers and elements within elements)
and therefore one whlch should be easier to understand
.and hopefully, easier to apply,"! |
(ol‘irecognlzes‘the importanoe"oflahd reéuires-the oourts to T
| ‘pay due. conslderatlon to the questlon of falrness to the
:flrst author at the threshhold cnqulry regardlng substantlallty,A
' f(d)f br1ngs<nn:Copyr1ght Act consluerably closcr to conformlty

'w1th our 1nternatlonal obllgatlons.;32

132 Refer to disoussiOn at'pr-77;&*lO5.1*“"
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Just prlor to looklng at these proposals, one further;
. faCet of the copyrlght scheme requlres eluc1datlon, the funda%f:f'
' mcntal dlfference between falr use/deallng and excmptlons .
- Seltzer p01nts out that the copyrlght scheme 1s 1tself not
rfundamentally concerned w1th the 1nternal reallocatlon of
Acosts between creators and users once a work 1s brought

:w1th1n 1ts scope, and 1nsofar as falr use is: an lntegral

133

‘part of that des1gn, nelther is 1t. - He further 901nts f'

“out that such concern lleS w1th1n the érovrnce of leglslatlvef
.bodles,'and such reallocatlon results ‘when leglslators de01def5s
.not to rely on the 1nternal worklngs of the scheme and

. choose, 1nstead to establlsh exemptlons.

,g“Wlth falr use we were concerned
with draw1ng the line between
.protected uses and ‘a use that .
the copyright scheme 1tself =

. contemplates as not within the

- appropriately expected economlc‘
reward of the scheme

l33_:ThlS pos1t10n is predlcated upon a view of falr use as
-~ use which is not 1nfr1nglng rather than use which
. .although infringing is excused; the former being the
pre-1911 Commonwealth doctrine of "fair use"; the
.. latter being the post-191l Commonwealth doctrine
- ‘of "fair dealing" and the post-l976 Amerlcan
vdoctrlne of "falr use", o _

”'134: see dlscuSSLOn lnfra ‘at pp. 92 94.
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. . 'With exemptions we are concerned
-~ with what: is on the protected side’
-of that line. '~ . uses which are
-fully and properly within the

copyright scheme but which should,

for..reasons of public policy, be
:declared exempt from the copyright
.'control of the author.u'-' '

"In maklng thlS determlnatlon in a

particular instance, Congress must
deal simultaneously with two. prlmary

- prmncmples. .the integrity of the
_,copyrlght scheme, to which the publlc-

" interest has . on the whole been entrusted;
.and the strength of the call by other

constitutional interests on nodifying

~ the internal dynamics of the copyright
. scheme.: That is, just as initially

'~ a risk was taken in relying on . ..
. copyright, so a risk will be. taken

when the scheme is s1gn1f1cantly

" modified. What cons1deratlons ought
Congress to take into account in

deciding when to- depart from the
copyright scheme? ‘It is clear that
if the fundamental reliance on the

'exclusmve—rlghts mechanism of the:
. design is to . be relaxed it must be

either for technical reasons, -which
would .nevertheless. leave the

'.underlylng lncentlve effect essentlally.
intact; or for reasons of publlc policy
-deriving " from the leglslat1Ve view that.
the cost to society. of exclusive author L

control is too great - that either the

-.cost or the degree of. control.of access -
by the author, or both, lS unacceptable..v.

" Having’ flrst come to a decrslon that ‘
there are approprlate copyrlght 1nterests,.-
_whether of .cost or of access, to be .
reallocated, Congress has two ways of"
*dealing w1th an exceptlon from the scheme.




(1) either by altogether exempting
certain uses from payment or
permission, thereby concluding
- that no further reliance on the
copyright scheme incentives is

either needed or warranted;

or (2) by substituting statutory

for author controls of access and
price (compulsory licensing) reaffirm-
ing -the essential reliance on the ‘135
copyright-scheme monetary incentives". ~

The preceéding desCriétion of the difference
‘between fair uSé and exemptions underlines the fact that
the COpyrighfgécheme is not concerned with the allééétion
of costs; rather, it-is'coﬁcerned with whether thereAis to
be a cost ét all; (ie should a pafticﬁlar use of a work
give.rise-to an obligation td pay-fdr samé?) It is this
facet Qf'the_scheme*which Seltzer argues is the critical
element which.dictatés'the appropriate conceptualization -
. of.fair‘use and which suggests the appropriate formulation
of a.fair.usc definitiQn._

"Fair use, ... has to do with whether a
- particular cost-free use is one both

foreseen by the author and contemplated
by the Constitution. '

It is clear, of course, that no one - .
least of all the author - means the

phrase ... author's exclusive rights

... literally. What the author fashions

out of his intellect and sensibilities

he "expects" to be used by other minds

and other sensibilities. That is why he does
it. He hopes that people will recite his
poems, that other thinkers will cite his
work and rely on it, that students will
learn from him, that the world will take
note of what he has wrought, and that the .
private reader will copy out his words and
" sing his songs. And for ‘such use he expects
neither to be asked nor to be paid. -

135 . Seltzer, supra note 13 at 49.
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But somewhere shortly beyond that he has
economic expectations appropriately deriving
from what society offered him in the copyright:
scheme. Similarly, society does not intend

that the "exclusive right" language shall bar .
appropriate use of his work by others in the
furtherance of progress of knowledge and the
arts. It is at the junction of these two sets
of expectatlons - about costs and about aCCess -
that the questlon of fair use arlses. '

Accordlngly, the court's notion of fairness in
the use of copyrighted materials will proceed from
this dual perspective about "normal expectations":
the author expects that the copyright scheme
itself will sometimes require use of his work
necessary in the public interest for which he
will not be paid, and society expects that the
copyright scheme will either allow such use
without reducing the author's incentive or 1mpose
‘no excessive burdens on the public when use ‘is
controlled. '

eee the determination of fair use in a partlcular
instance will dec1de whether the author's expecta-
tion of economic reward was or was not approprlate,
and such a determination ought to coincide with
a simultaneous judgement about whether society's
expectatlons .of denlal of access was or was not
- appropriate™.l136 :

Such a cqncepﬁuaiization of fair use as £hat set out
above has also been_advanced by Walte;,L. Pforzheimer in his
article "Historicai*Perspectivefoh‘cepyright Law_ana Fair Useﬁ.137
Pforzheimer afgued that: "“... feir uee is the use, without the

copyright owner's consent, of such portion of a copyrighted

publication as a cdpyrightlproprietor mighﬁ reasonably

136 1Ibid, at 29, 30.

137 Reprography and Copyright Law, ed. L.H. Hattery and G.P. Bush,
American Institute of Biological Sciences, 1964, at 18.
Walter Pforzheimer is the founder of the Pforzheimer
Collection of Copyrlght Law at Yale Law School.
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expect might be so utilized, given the type and nature of the

- publication in question; and would not be such a qualitative

and quantitative taking as to constitute an infringement

138

within normal judicial concepts of that term".

Similarly, Professor Ralph Shaw has suggested that: “the

differentiation between fair use and infringement is fundamentally
a problem of balancing what the author must dedicate to society

in geturn for his-statutory copyright - which varies according

to the work involved - against undue appropriation of what

society has promised the author in terms of protection of his

exclusive right ... fair use is all use dedicated to the

139

public by the nature of statutory copyright". Finally,

o notice should also be taken of the comparable view expressed
. | by-Professor Alan Latman in his study "Fair.Use of Copyrighted
Works", prepared as one of the series of studies commissioned
by the U.S. Copyright Office in preparation fdr the revision
of the U.S. Act:

"... it is believed that for
‘purposes of analysis, the criteria
of fair use may conveniently be
distilled even further, without
danger of oversimplification. 1In
fact, the tests may perhaps be
‘summarized by: importance of the
material copied or performed from
the point of view of the reasonable
copyright owner. In other words, would
the reasonable copyright owner have
consented to the use?"

138 1Ibid, at 30.

. E 139 Ralph Shaw, Literary Property in the United States,
Scarecrow Press, Washington, .1950. ..
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’ Seltzer concludes that the dual risk
conceptuallzatlon whlch he advances, and w1th whlch
Pforzhelmer and Shaw concur, leads to the follow1ng
formulatlon of the flrst part of a falr use deflnltlon- :
._‘"Falr use is that use that is-
.. .necessary: for the- furtherance of
knowledge, literature and the-
arts. and does not deprive the
creator of the.work of an

' . appropriately expected economic
vreward" 0 . ,

There w1ll be those undoubtedly who will feel that
thls formulatlon 1s a radlcal departure from the the law of ff
-.falr use/falr deallng whlch presently prevalls and is therefore.t;
somehow suspect and that further,ilt suffers from 1ts | L
‘own-lnexactltude.. W1th respect to the flrst concern, the
_proposal dlffers 51gn1f1cantly from the present law of
.falr use/falr deallng only 1n ohe regard- it posits a
theory of falr usage where such usage is equated unequlvocablydi"‘

.w1th 1nsubstant1al copylng.

3
3,

140" It will recalled that Professor Nlmmer adv1sed that-
-~ "... the actual decisions bearing upon fair use, N
if not. always their stated ‘rationale, can best be
;._explalned by looking to the.central questlon of.
whether the defendant's work tends to diminish
L OX.. prejudlce the potentlal sale of the plalntlff'
'work" (Supra at note 59) o

'Seltzer bullds a brldge to. Professor Nlmmer s formulatlon
- when he suggests that where- there is copying of a work
'so substantial as to. materially reduce the' demand: -

for the original it is- usually ‘the  case that the
r,"normal expectatlons“ of the author have been
‘;dlsapp01nted.u : : -



In terms of the criteria to"bé‘cpnsidered, however,
Seltzer-quite correctly points out that there is nothing novel
~about his formulation; indeed, it closely parallelé the kinds
:_oféconomicconsiderations obliquely iaised‘in most fair use/
dealing.cases. Rather than expressing £hese considérations
in an oblique mannér, the foregoing‘defihition addresses them
squarely; and, thus, makes explicit the basic economic risk
ariSihg froﬁ the copyright scheme and the controlling

relationship between ‘the two essential criteria which underly

that riék..

while Seltzer's view is that "there is no way of avoiding
the danger of the expansiveness of a term like "necessary" and no

qualification of the word can helpﬁ"141

one must ask what real
value is served by the inclusion of the,enﬁire clause in which

. the ierm "nédassary" aépears. The 1anguagé is so.exPansive,

that ostensibly, there would be very few, if any, ﬁsesjwhich

would not, in some manner, furfher knowledge, litératqre and ﬁhe
arts. Further there is the potential that this language could
seive as an instrument of oppression and censoiShip by-allowiﬁg

i the courts tozrule on thevmerit or "value" of a given.work. Such

a situation would be at odds with one of the fundamentai principalé
underlying our_copyright-éystem; ié., the availability of copyright

protection for all works of all designated classes so long as

141 Seltzer, supra note 13 at 31.



they originate with the author and are "fixed" in some form,
irrespectivé of artistic merit or quality. This first part of
Seltzér's formulation seems to owe much to the introductory'
language of the U.S. Constitutional Clause on Copyright, ie.

"To promote the progress of scieﬁce and the useful arts..."
However, it.has recently been heid that this language does not
require that each.work protected by copyright in fact promote
sciencé or the useful>arts, only that Congress shall be'prqmoting
these ends by its copyright legislation,142 thus rendering the

value of this clause in a definition of fair use even more

questionable.

"For all of the reasons cited aboVe, it is suggested that
the first part of the definition of fair-uée should eliminate the
reference to‘“usé.that is necessary for the.fugtherance of Rndwledge,
~literature and the arts", and provide instead that:

"Fair use is that use of a protectéd work thatAdoes
143

not deprive the owner of the copyright

in such work of an appropriately expected economic reward."

142 Mitchell Bros. Film Group v. Cinema Adult Theater, 604 F 2d 852.

143 It appears that Seltzer uses the term "author" throughout his
work to designate the copyright owner; for, afterall, it is
only the expectations of the copyright owner which. are
material. However, as a result of either statutory law or a.
disposition of the copyright by the author, there may
be many situations where the author never was, or no
longer is the copyright owner. The reference to
"copyright owner" clarifies this point.
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With respect to the possible .suggestion that the
phrase "appropriately expected economic reward" suffers from

a potentially pfoblematic lack of precision, Seltzer is

forthright in his response.

"It is of course clear that the key phrase in
the suggestion proposed here is "an appropriately
expected economic reward". Under such a formulation,
it would be the task of the court to decide, bearing
in mind the dual risk embodied in copyright, whether
the author from his initial position ought, in

view of the intellectual nature of his work and of

. .the consequent need for others to "use" it, to

have expected "both" to control the sort of-
subsequent use in question "and" to have been

paid for it. If the answer is no, the courts

would find the use fair and within the copyrlght
scheme. If the answer were yes, the -courts

would protect the author's copyright interest

"and defer to Congress on the question of whether

a ‘reallocation of costs requires an exemption

from copyright". '

"Have we thus merely begged the question? Not if
notice considerations have any use in the formulatio
of a statute: such a definition in the law would
give appropriate notice to the creator of the work
and to the second user alike of the normal
relationship between the two elements that the
copyright scheme holds in tension. And perhaps
more important when it is applied to particular
cases, a definition that makes that relationship
explicit is the necessary bedrock for the ordering
of the separate factors that courts must considexr
in reaching particular judgements".

144 Seltzer, supra note 13, at 32.

:
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o Whlle the test to . be applied by ‘the courts Wthh arlseséns~

.;from the proposed formulatlon Wlll certalnly serve to shape

the_actual expectatlons of authors>and-users allke, it must_Vﬁ?

hbe'ciearly understood that in the"final:analysis the-test'is-an“rffw

‘abstraction, comparable to many others found elsewhere in the
' law; such as- the “reasonable man~test"j ie. what.would~ag

reasonable man have done under -the circumstances?

'The "approprlate expectatlons" of an owner of copyrlght w1ll

.3_be a 3ud1c1ally establlshed standard varying from case to case as
factual 51tuat10ns dlffer and may not fully c01nc1de w1th any
glven owner 'S expectatlons, as reasonable as they appear to :ﬁ-;l

that owner. ‘No~ deflnltlon of falr use can accompllsh anythlng

'more.' The strength of thlS deflnltlon however, 1s that 1t prov1des."

the courts w1th, what are belleved to be, the most approprlate«'
guldellnes and most cogent concerns ‘when called upon to address:
.these questlons. Thus,_the "approprlate’expectatlons9~of.g

i




a copyright owner, and therefore what is a fair use, will vary from
time to time under the influence of previous court decisions,
legislative action, and technical and economic change;

hqwever, more importantly, the standard and rationale will

remalin constant.

The final element in the development of.a new fair use/
dealing formulation is the establishment of the appropriate
factors to be considered by a court when deciding whether.a
particular use is fair and the weight to be ascribed to each

factor as reflected in a ranking of same.

ih the. same manner that the copyright scheme itself
suggested an épprqpriate formulation for the definition of
fair use, the definition of fair use'suggests an appropriate
prioriéation of the féctors to be considered, which, save for
oné majorfqualification, are the factors set forth in S. 107 of the
U.s. Act.l45 Seltzer suggests that "any definition of fair use that
does not begin with the author's perspective and proceed.to what from

his initial position he ought appropriately to expect ends up

either reasoning in circles or begging the fundamental quéstion".

145 (1) the purpose and character of the use;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used;
(4) the effect upon the plaintiff's potential market.

The quallficatlon pertains to the presence of the term
"substantiality in factor #3 and is addressed more
fully at pp. 101-103.

146 Seltzer, supra note 13 at 34.
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A perspective colored appropriately by an- initial

concern for the flrst author s rlsk leads to a natural

orderlng of factors-

"... the nature of (... the first
risk) must color his expectations
how it will be used by the second
and . the "purpose"_and "character"
use must in turn color the second

author's
about -
author,
of the
author's

‘The first author will know, for example,
that for an informational work such as a

. biography or compilation, there will be
expectatlons different from those attendant
on a piece of music or a work of fiction.

"The nature of the copyrighted work" will

govern the normal expectations. of both society - .

and the first author, and on the. appropriateness : -~ .
. of those expectations will depend both on. the

. second author's sense of what use he can

make of the first author's work and a

court's determination, on society's :

behalf, of whether he was right. That

is the essential fairness question:.

fairness turns on perspective, and this

order of things, which begins with falrness
. to the particular first work and proceeds

* to the point of view of the . general scheme,
'establlshes that perspectlve“

expectations, which embodies society's. P :
As the fourth factor presently enumerated in 8 107

~"the effect upon the plalntlff's potentlal market" 1s 1ncorporated,‘,

o o
in essence, lnto the very fabrlc of the proposed formulatlon,_gi'f' :

:lt would be redundant to clte 1t agaln as one of. the factors.;.~»'

to be conSLdered in applylng the test arlslng from that

formulatlon. Thls leaves only the third factor llsted in S 107,

“the amount and substantiallty of the portlon used in relatlon

Ito the copyrlghted work as a whole"ll

147 Seitzer,gsupra_note 13 .at 33, 34}h':”




Professor Nlmmer s characterlzatlon of thlS factol_:
_fully reflects the arguments advanced throughout. this papel
‘as to the artlflce and resultlng confusion surroundlng the-
concept of. substantlallty under the Commonwealth dOCtrlne of
. fair deallng and the post- 1976 Amerlcan doctrine. of fair use.-ii
- Professor Nimmer states 31mp1y that this factor... "ralses |
an issue,whioh may be regarded as relating to the question

of substantial sinilarity rather than whether the use is
148 |

fair"., This unassuming pronouncement does not do justice, . .

however, to the Significance‘of,the "double tier" of
substantiality in terms of the conceptual confusion which it
engenders and the dlfflcultles of appllcatlon whlch result.

. ~°  On this most’ 1mportant po:l.nt Seltzer S comments border on

_the.profound:

...this wording in fact tries too hard,
losing accuracy and making for both a -
redundancy and a begging of a question.
A formulation that identifies a factor to-
"be  considered in the same neutral mode
as the other factors would omit the word _
"substantlallty“--"the amount of the. portion . .
used in relation to the copyrighted work as
a whole". It is a consideration of that .
»relatlonshlp, along with others, that might
result in a finding. of substantlallty - but
. substantiality itself is the ultimate fact to
be found. That 1s,,;f a use 1s substantial.
it cannot be fair use. A substantial taklng
is the definition. of- "1nfr1ngement“ Any
‘éxcusing . of a substantlal taklng must be an

148 Nimmer, supra note 25, at 13-53.




work and then of  the purpose,‘character, and extent of the use“!
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exemption from copyright. Accordingly

a more accurate statement of the "factor" -

to be considered would simply be "the extent:

of the use". That serves as well the interest

of leanness in the definition, not always :
perceived or kept separate in analysis, between

three different uses of "substantiality", namely

(1) substantiality. of the degree of similarity (1e
the questlon of whether there has in fact been :
copying, (2) substantlallty of the copying (ie. the
question of whether there has in fact been ‘copying)
(3) the substantiality of the economic deprivation of
the first author (ie. the questlon of the approprlattly
expected economlc reward) .

" Thus, with the addition of the priorized list of factors

'to;be_considered, the full definition of fair use would be as. .

'followsé "Fair use is that use~0f'a_protected work’

that does not deprlve the owner of the copyrlght in

'such work of an approprlately expected economlc reward. In
* determining whether the use-made of a work in a partlcular'case

" deprives the owner of the c0pyr1ght in the work of such a reward,

account should be taken first of the nature of the copyrlghted
150

It is recommended that.the foregoing definition.of"fair~‘

use be adopted ina{reuised Canadian copyright statute.

It is recognlzed that this deflnltlon prov1des nelther

"an "exhaustlve" llst of second author purposes as. under the

: present.Canadlan Act nor an("exemplary? list of comparable.

purposes as under the présent American Act.

149 Seltuer,«supra notc 13 at 3J.v_”.

150 - A necessary corollary to adoptlon of this deflnltlon 1s:
the removal of reference to “"substantial part" from the
prov1s1ons of S. 3(1) : ~ :
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-1t appears that not one of the nine copyrlght spec1allsts
askod by the U.S. Copyr;ght Offlce to comment on-the appropriate
' stuhutory.uppnoachntovfair‘uso recommended 1istinq any examples
.tulL“ Prolossor Nlmmon oxprOSde tho view thal statutory
;rocognltlon of the doctrlne of falr use "should be in genolal
.terms,.and'should_not‘attempt any spe01f1c enumeratlon of:
Aparticniar instances of fair use"; 151 Seltzer advises"that:
"theAlisting of examples ... raiSes.more questions than'it
answers, obscuring_the very distinctionhamong-the three sortsjltii
_of’uses'a*fair use;definition out to make clearerf—'(l) normai *
| expectations-of reward (2) wholly accepted free use ‘and’ | |

access, and (3) . the areas - ‘at the margln that cause dlfflculty

"1n falr use: adjudlcatlon" 152

"The'accuracy of SeltZer‘s comment is fully borne out . -
upon a perusal of the subm1s51ons made in response to the
'Keyes-Brunet Report.. A dlgest of comments contained in the brlefs

“submitted 1n~response to the Report,153 'revealed;that theA

brlefS by One research 1nst1tute, one unlver51ty and one'
educatlonal ass001atlon urged 1nclu51on of a specific
ntcachlng exemptlon. Further, three brlefs by un1vers1tres
.Asought -an exemptlon for classroom use akln to that prov1ded

“for in S. lo?xof_the u.s. Acty(the very-confu51onlthat

i

':1151 Ninmer, supra note(25:at
152 ”Seltzer;'supra note 13 at. 32;'see also dlscus51on at’ note 131

153 B. Torno and A. MacLeod,'"Dlgest of Comments Contalned 1n
‘ Briefs Submltted In Response To: "Copyright In Canada.
Proposals For A Revision of .the Law", unpublished
. ~document," prepared: for Bureau of- Intellectual Property,-
gC C A C., July 1979,gat 30
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SeltZer.decries).'.Moreover, one;librarian's brief and onef
briéf by.an'education assOciatioh'propOSed a definition of
talr deallng whlch would spec1ally exempt from . 1nfr1ngement
‘ithe maklng of s1ngle coples for prlvate research or study

The confusmon between falr use and exemptlons evident in all~;'
of these brlefs stands. as eloquent testlmony to the w1sdom

- of not including any "examples“ in a definition of fair - use"

(ii) Towards International Reconciliation

It wili be recalled that in the'sectidhtof the papér“-
’address1ng "Internatlonal Consmderatmons“ it was suggested that
1t 1s probable that certaln act1v1t1es whlch fall w1th1n the‘.j

'scope of falr deallng, as presently constltuted may not be 1n o

accord w1th the prOV1s1ons of the. Rome Text of the Berne

B Conventlon. The proposed deflnltlon of falr use reflects,;

what, is submitted, is an 1nternatlonally acceptable constructlon
of the ‘term "exclusmve“._as that term 1s used in the context oty
the enumerated “exclus1§e rlghts“ prov1ded to authors in the'
(Rome Text. Insofar as a holdlng of falr use by the | |
courts w1li .represent a flndlng that there has been no 1nfr1ngementh‘
-(because the author has not been deprlved of hlS approprlately
.expected economlc reward)- rather than a. flndlng ‘that there has['

“been an 1nFr1ngement which should be excused, the_proposal<hlearlyf~
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rofTeot' the concepts unoerlylnq the qualifying paraqndph aftdohod'
. to ALt 9(l) of the btockholm Text 1n which a general rlght of

treproductlon was establlshed for the flrst time.

The quallfylng paragraph Art 9(2), prov1des

"It shall be a matter for 1eglslatlon in the
countries. of the Union to permit the repro- .-
duction of such works in certain special
cases, provided that such reproduction does .
not conflict with a. normal exploitation of
the work and does not unreasonably prejudice’
. the- leqltlmate 1nterests of the author“

(iii) Reprographic .and Audro/Vlueo Techrnologies: Intfinsic =~ . |

_Use and Falr Use

——

One final and most impOrtant-iSSue merits examinatioh;f7

- the degree to which the proposed doctrlne of fair use 1s:{

compatible with the partlcular klnd of use of protected works

made possible by the new reproductlon technologles (reprographlc'y

andvaudlo/v1sual), that whlch Dletz calls "unverifiable mass.’

.1
utilization".54'

The partlcular klnd of use to Wthh reference 1s made

is use of a work for 1ts 1ntr1ns1c purpose, 1e. use whlch results

" in the creatLOn of a copy of a work Wthh serves the ‘same functlon‘

or purpose as the orlglnal ' At the conclusmon of the dlscu551on

of the relatlonshlp between 1nfringement and falr deallng 1n

H-154'.Dietz,~supraluote‘lldpat'115,2
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Section B, reference was made to the functional test Wthh lay

at the heart of a great number of decisions in fair use cases.

regardless of medium (ie whether or not
plaintiff's and defendant's works are in
the same or different media), ... if
the defendant's work, although containing
. substantially similar material, performs
- a different function than.that of plalntJff'S,
the defense of fair use may be invoked".

The necessary eorollary to this principle'is the
converse:'ie., regardless of medium, where defendant's work
performs the same function as that of plaintiff's, the defense
of fair use may not be invoked. Professor Nimmer concurs:

"If both the plaintiff's‘and defendant's works are usedvfor
the same purpose, then under the functional test the defense

of fair use should not be available"‘156

Of . the five present fair dealing "purposes", three = =

(criticism, review, and newspaper summary) contemplate use

by a second author of a portion of a first author's work for the f

purpose of incorporating the latter's work into the work of

the former. The remaining two purposes, (private study and

155 Supra, note 60.

156 Nimmer, supra.note 25, at 13-57.
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,reSearch).ofteniregarded-as, in_essence, the.same purpose, appear
‘to-he,the only case(s) Which,ailow copying even where the.copier
is not a "second author"; ie:'the&copier simply Wishes‘to havé”«
a copy of the work for the purpose of facllltatlng hlS studles -
the same purpose as that served by the orlglnal The parallels_;
'-w1th the doctrine of falr use in the Unlted States may be seen
.upon.readlng the ‘1961 Report of the Reglster of Copyrights which .
listed examples of the kinds“ofvnses'considered permiSSible under

fair use.

157 - see discussion supra, at p. 66.

158 -~wQuotation of eXcerpts~in a review or criticism. for
purposes. of illustration or'comment

'-.Quotatlon of short passages in- a scholarly or technlcal
work, for illustration or clarlflcatlon of. the author' s
observatlons : : :

- Use in a parody of some of the content of the work
parodied :

- Summary of an address or artlcle, with brief quotatlons,
“in a lews report ~ :

- Reproductlon by a llbrary of a portlon of a work to
replace part of a damaged copy -

- Reproductlon by a teacher or student of a small part
of a work to-illustrate a- lesson

- Reproductlon of a work in leglslatlve or judlClal
proceedlngs Or reports

- In01dental or fortuitous reproductlon, in a newsreel or
broadcast, of a work located" at the scene of "an event
being reported"

Report of the Reglster of Copyrlghts, Copyright Lawi
. 'Revision, House Committee on the Judrcmary, 87th Cong., =
1st Sess. p5 (Comm Prlnt 1961) - ; o




Commenting upon the shared characteristics of these
examples and the:significance‘of'this'commonality"to fair use, .
Leon Seltzer notes.

" as1de from the rather special case of
repairing a damaged copy, only one of the -
eight examples ~ reproduction of material
to illustrate a’ lesson - has to do with the
copying of a- copyrlghted work "for its own
-sake", and even that is narrowly defined.

The list, casual or .studied as it may be,
reflects what in fact the subject matter
of fair use has in. the hlstory of its
adjudication consisted in; it has always
had to do with use by a second author of a
first author's work. 'Fair use has not
heretofore had to do with the mere reproduction.

- of a work to use it for its intrinsic purpose -

- to make what might be called the "ordinary
use" of it. When copies are made 'for the
work's loprdinary" purposes, ordinary

o "infringement" has customarlly been trlggered

| . : C - not notions of fair use. »

There would appear, then, to have heretofore
been a tacit distinction between the kind of
1nfr1ngement that has to do with the- "unfair
use" of a prior work in a later work and
the kind of infringement. that has simply -
to do w1th the maklng of multlplylng of
an ex1st1ng ‘work. ' But there is:'a point
at which the separate uses made by 'such a
distinction meet, and it is there that the
seed of. conceptual confusion is to be found.
. That point is the copying traditionally by
“hand ' (and later by typewrlter),‘by a private
- . reader, scholar, writer or. teacher, ‘of a work -
for the copier's own private use. It is this
‘"copying for private use" that is at the
crossroads of tradltlonal fair use notions
and the intrinsic - use’ ‘questions posed by
photocopying. According té Professor Nimmer,
- there has never been a "reported case on the
- question of whether a single handwritten .
copy .of all or substantlally all of a
.protected work made. the copier's own prlvate
- ‘ . : use is an infringenient .or fair use.:. Yet.
.', S J.t is prec:Lsely, here where there hasv '




heretofore been no question disturbing of
either the basic rationale or the dynamics
- of the copyright scheme, that the disorienting
question. posed by photocopyihg has arisen.
"~ The reason, it is clear, is that of all uses"
traditionally accepted as "fair", this one
alone has to do with copying for its own sake".

The same "disorienting”queStion" is also posed by s
audlo/v1deo recording technology, to an equal 1f hot a. greater

degree. Both reprographlc and audlo/v1deo recorders have allowed

-more and more 1nd1v1duals and 1nst1tutlons to make technlcally

acceptable reproductlons of protected works, with' dlfferlng L

shares of protected works in the total quantlty of materlal

:reproduced In the case of v1deo and audlo recorders, whlle Lhe'f

absolute amount of reproductlon may not be presently as: great, the

portion of any protected work copled is likely to be even greater

" than is the case w1th respect to certaln classes of reprographlc'
'reproductlon. .Certarnly,,ln the home taplng context, that wthh

is copied byiaudio/video_recorders‘more often than~not_ls one,or.

more works in their entirety.

With respect to photocOpying.in:libraries, edncational.

institutions'and,research institutions,fthe tendency isyeXtremely
lhlgh to copy works 4in their entlrety. HIn‘administration,\
-\‘1ndustry and the professrons there may be somewhat less COPYlng .

‘ofvcomplete works.

- 159 <Seltzer,rsupra note 13, at:25,26.y

159 -
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The definition of fair~use~deveioped above is

. predicated upon the concept of asecond author's incorporation -

- of a portion~(perhaps, under very few Circumstances,‘eveh3all)h

A of copyrighted work into_his own1Work.

‘Reprographic copiers ahd audio/video-recbrders make

possible and have glven rise to a world in which, ihimany“'

circumstances, works in the1r entlrety, not portlons of works,

“are belng reproduced not for 1nclu51on in a second author' s
' work but simply to serve as a suhstitute:for an authorized
copy of the first author's”work;?f

"So long as the author could, because of
technological constraints, control the ‘
reproductlon of ‘his work for its own
sake, his expectatlons of economic
reward and society's view .of the
appropriateness of his. expectations '
. when his work was“reproduced pretty
much coincided: ‘reproduction either
had to trigger 1nfr1ngement or to be seen
as so minimal as not to raise- fundamental
'questlons. So- far as. notlons of ‘fair -
- use are concerned, “then, the central
guestion with respect to ubiguitous o
- photocopying (... and’ phonorecordlng...),.'“

has to do with- the shape of the bas1c
dual ‘risk. -

,Agaln, questlons of access and of cost
-are at issue, but a coherent approach
turns. initially on maklng a dlstlnctlon
between two kinds of "access". The -
traditional fair use notlon ‘has ‘had’ to _
...do with the sort of access that'the mind -
. of . a user has to a. copyrlghted work: ‘the:
work 1is lnstantly access1ble on . Slght or
"hearing, and the questlon is what the -

second user would or should be “allowed’ to7**“";"‘”“5“

.."do" w1th 1t - or, more accurately, what




the creator of the work ought to have
expected him freely to do with it. Use
for photocopying and phonorecording
involves a different sort of access:

the possibility - and the capability -
"of instant reproduction of the work in
the same mode and . for the same purpose
the original was in the first place
.acquired. With the first sort of access
and use we can deal under notions of fair
use, even when it involves photocopylng,
for appropriate. expectatlons of economic -
reward are essentially unchanged. The
‘'second kind of access and use triggers
question of reallocation of costs, -
however, and insofar as a use is of that
sort, it is appropriately dealt with as
an exemptlon from the normal worklngs of
the copyright scheme" : ‘

The 1977 Report of the Commlttee to COnslder the Lawi

. on Copyright and Des1gns, 1n the U K. (the "Whltford Report")
'recommended that all photocopylng be taken outsrde of the

realm‘of fair dealing upon the 1ntroductlon-of blanket

licensing schemes and that audio/ﬁideo recording eguipment be

subjected to a levy"for the.beneﬁit.ofTCOpyright owners. In’

the course of its discussion'of photocopYing the~Report
, expressed the opinioh'that: "It may be one thlng to allow

"a research worker to CopY, by hand, part or even the ‘whole .

of a work in a llbrary, but 1f, to-avold"the labour; he is ,f

'3content to pay for a photocopy the prlce pald we thlnk ought

to 1nclude not only the true cost of the photocopy but also a

160 . seltzer, supra note 13, at 37;38;;;




- 113 -

royalty element for the copyright owher. In the case of works
available on the market it is scarcely “"fair dealing" to get,

even for private study, a cheap-dopy with no return to the

author".

The preceeding discussion strongly suggests‘that it-
is simply no longer appropriate to maintain the "private use
equals fair use" orientation which has shaped the cppyright law
to date (appropriate as it may have been prior to the advent

of the new technologies).

161 "Copyright and Designs Law", Report of the Committee to
- conder the Law on Copyright and Designs, 1977, Cmnd 6732,
at 72.

In an article by Irwin Karp, attorney for the Author's
League of America, entitled "Copyright the Author's
View", Mr. Karp argued forcefully.

"Every copy of a book that is bought at a book-
store is used by the customer in a manner that
constitutes fair use. He takes it home and reads,
it, puts it on the shelf; he refers to it, enjoys
it, or learns from it or studies it. That's not
the problem.., The problem is that if he went to .
the book store and said, "I'm going to use the book
for fair use, and the book seller said, "Fine,

why bother to .pay the publisher a royalty;

here I'll run off a copy for you", the author could
sue for infringement and win. The ultimate use

of copies by a customer of a library or book store -
is a fair use. It is the making of the copy, that's
the problem. . That's where the author makes his.
living. In "Copyright: The Librarian and ‘the Law"
supra note 124, 37, at 13.
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o ' Thls view was expressed emphatlcally by Chief Judge Cowan‘

in. hrs minority dlssent in the landmark "Wllllams and WllklnS"l._'i

S
.case in the-Unlted States,:;n‘whlch it was held that the f?
: systematic,'free and ‘wide distribution-by~centrali2ed ﬁ
government dupllcatlon services of coples of entlre artlclese.“' -
| 162 |

in spec;allzed Journals was farrause.
Judge'Cowan stated-

"Defendant. ... contends that tradltlonally, . i
scholars have made handwritten coples of . T
copyrighted works. for use in research or “

other scholarly pursults, ...+ that the

photocopying here-in suit is essentially

a substitute for handcopying by the

scholars themselvés. Professor Nimmer

discusses the p01nt succinctly, and his

language can hardly ‘be improved upon:

"It may be: arguéd that. llbrary
reproduction  is merely a more

modern and efflclent version of

the time - honoured practice of
scholars 1n maklng handwritten copies
of copyrlghted works, for their own
‘private use.- In-évaluating this
‘argument several factors must be -
considered. 1In the first place,

the drudgery of maklng handwritten
,coples probably means that such copies
- in most instances are not: of the
complete work, and the. quantltatlve
‘insignificance of the selected passages:
_are such as generally not to amount to

162 187 F 2d 1345, (1973)

" This case was overruled by Congress when the new = |
j~}Copyr1ght Act was enacted 1nsofar as that which the
. .court called fair use the new Act’. spec;flcally
1fcharacterized as an exemptlon ‘under S 108. The
. decision was rendered by the Court of Claims. Spllt
4 to 3 and sustained on appeal to’ the Supreme
Court when that body Spllt evenly 4 to 4; 420 US
..376. ‘Professor Nimmer has expressed the view that
. the decision ‘of ‘the majority 'in the. Court of Clalms
. . appears to: him to*be “serlously in-error, with"
- implications that might well justify its descrlptlon :
by cne of the dissenting. Judges as "the Dred’ Scott:
» decision:of" copyrlght law"? Nrmmer, supra note 25
"at 13 74 ~ S e o i

I ““..
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a "substantial" similarity. Secondly,
there would appear to be a qualitative
flifference between each individual scholar
performing the task of reproduction for
himself, and a. library or other institution :
performlng the task on'a wholesale basis

. for all scholars. If the latter is fair

- use, then must. not the same be said for a
non-profit publishing house that distributes .

" to scholars unauthorized copies of scientific.
and educational works on a national or
international basis? Finally it is by no
means clear that the underlylng premlse of

- -the above argument is valld

There is no reported case on the question of-
whether a single handwritten copy of all or
substantlally all of a protected work made
for the copier's own private use is an.
infringement or fair use. If such a case

were to arise the force of custom might

- impel a court to rule for the defendant
on the ground of fair use. Such a

. result, however, could not be reconciled

" with the rationale for fair use suggested

- above since the handwritten copy would
serve the same function as the protected
work, and would tend to reduce the"
“exploitation value:of such. Moreover,
if such conduct' is defensible then is it
not equally -a fair use. for the -copier to
use his ‘own photocopylng or other duplica- 3
ting: dev1ce to achleve the same result?" 16

163

Ibid, at 1381,

-See also B. Varmer "Phodupllcatlon of Copyrlghted Materlal by

Libraries", Studies On Copyright. Fred B. Rothman and Co.

- 1963, 815, at.828 and "Project, New Technology and the Law

of Copyright: Reprography_andHComputers" 15 U.C.L.A.

L. Rev. 431, at 951 (1968); See as well G.A. Ferguson,- _
"Photocopying: An Australian View of the Problem, Scholarly
Publishing, Oct. 1976, at 23; Patricia Whltesone,_"Photocopylng

in Libraries: 'The Librarians Speak", Knowledge Industries

Publications, Inc, White Plains N.Y., 1977; "Copyright and.

- Photocopying: Papers on Problems and Solutioéns, Design for

a Clearinghouse, and a Blbllography", ‘ed. L.B. Hellprln,
College of lerary and Informatlon Services. University




<116 -

The conclu51on reached by Dr Adolph Dletz 1n his
dlecu831on of reproductlon for personal use 1n the European
Economlc.Communlty serves.as the natural culmlnatlon of the
.arguments ralsed by Judge Cowan,_Professor Nimmer and many:'
other commentators. tDr. Dletz adv1ses that ".. -the leglslatoru‘~:

;can no longer conflne hlmself in future, - 1n maklng rules',

: regardlng reproductlon in the private ‘sphere, to llmltlng thlS

sphere to a greater or lesser-extent in order tovprotect the
. author against possihle prejudice.; Instead, in view of:
technologlcal development, the decisiyevquestion today~is-to
dlstlngulsh accordlng to the method or the technlcal alds w1th
whlch, even in the purely personal sphere, the;reproductlon

'1s carrled out" 164

163*(pont'ap

-of Maryland 1977 Treece, "lerary Photocopylng" .

24 U.C.L.A. 1. Rev. 1025 (1977); Charles Finke ."The"
Copyright Act of 1976: Home Use of Audiovisual Recording
and Presentation Systems" Vol 58, 1979, at 467; Carey Ramos
"The Betamax . .Case: Accommodatlng Public Access and Economic
Incentive in Copyright Law Stanford Law Revision, Vol 31,
1979, ati 243. J. Keon, "Audlo and  video Home Taping:

Impact on Copyright. Payments" -unpublished paper prepared
for the Canadian Governments' Interdepartmental Copyrlght

. Committee; CCAC, Ottawa, Oct. '1980; Taddéo. Cellova, |

© "Sonic and Visual Reproductlon for Personal Use, Review.

. Internationale du Droit D'Ateur; Vol 99, Jan 79 at 76,

' Vol, 100, April 79 at 3, Vol. 101, July 79 at 44; Sce also
B, Stuart—Stubbg,t"Purchasxng and .Copying Practices at
Canadian University Libraries", Canadian Association of.
College: and Unlversity lerarles, Ottawa, 1971. F. Gotzen.
"Reprography and the ‘Berne Conventlon (Stockholm - Parls

. “Version) Copyrlght, Oct. 1978 ' . :
164 Dietz, supra not llo,‘at ;53.
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. | .v 3 _~ In addition to the reasons raised above for the excision |
| 'ot:Certain modes‘of‘reproduction from the doctrine of fair nse,.
.Leon‘seitzer-points out further matters to be considered in this
"regard. He.advises that thereAare three discrete problens whichA
arise from photoduplication technology whlchvwnnaaddressed by the
new U, S Copyrlght Act, and that ‘all were resolved in the same'
way, by means of exceptlons to the author s exclusive rlght to
control the maklng and selllng of ~copies. ' These exceptlons have:
been characterlzed as either fair use exceptlons or as llmlted
statutory exemptlons whose economic effects were deflned as'...
undisturbing of copyrlght scheme dynamics. Each of these three
problems is also appllcable, in varying degrees, to audio/v1deo
'recordlng. Seltzer llsts the three problems in an order whlch he
. o charac'terizes as -"1ncreas1ngly 1ntegral to thevfunctxon;ng'of |
the copyrlght scheme. . | | |

" (1) the accommodation of competlng public
policy of nearly constitutional dlmens1ons;:g'
namely, the spontaneous requlrements of
education in a classroom context;

(2) the accommodation of the technical
workings of part of the copyright scheme
distribution mechanlsm, namely the-
functioning of llbrarles and llbrary
systems; and . C

(3) the accommodatlon of the ultlmate :
requlrements of the individual user,g;.‘

whose capabllity of maklng coples for

himself constitutes what is ‘exactly .
coextensive with the market outcome of . - .
the copyright scheme itself, namely, the- L
user's. acqulrlng a COpy of the cOpyrlghted '
work" 5 o - o :

165 . Seltzer, supra note'lB‘at';l3,y
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Seltzer p01nts out that these three problems share an

'addltlonal common attrlbute as well "the unlikelihood that the
relled-upon‘dlstlnctlons can be madep‘or if they can, that they"

~would be made, and, in either case, that the scheme‘is7adminis¥f

trable, and concludes that “in_theSe clircumstances the-selfi

policing dynamics of copyright are in danger, and accordlhglytsoA

are public policies-that rely on them".166

In such circumstances, it is suggested by Seltzer that

legislators have but two options which are consistent with

permitting the freest possible access to.copyrighted‘works by

means of photocopying, (the case belng equally compelllng for

167 and whlch would not be’ 1n1m1cal to the

~doctrine of fair use; either‘to expand the exemption for such.

- . copying and recording~thus 1eaving a reduced area subject to

author ] exclu51ve rlghts, or to require an accounting, and where = -
appropriate compensatlon to authors via compulsory or voluntary

11censes or via equlpment lev1es,.1n respect of all photocopylng 3

166 1yig, at page 116, 117. | . |
With respect to photocopylng Seltzer points out that " ... the.
"purpose" tests  for both individuals and copying agencles are
unclear; the guidéelines for individuals to make fair use dis-
tinctions imprecise; the distinctions among "noncommercial" -
libraries, other libraries; -and other copying agencies untenable;
the noninstitutional controls nonexistent; the responsmblllty

for policxng 1mperm1551ble uses diffuse; the sanction mechanlsm
_1ncompat1ble with the transient nature of the copylng, the

: admlnzstratlve burden on the courts too broad".. - -
167» It may be more precise to state that, the case is at-least'
equally ‘compelling vig-3-vis "home taplng" i.e. recording
for personal ‘non~commercial use. ' T ‘
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168

of protected works.’

‘Seltzer suggests there are but two optlons, as noted

‘Professor L1ebow1tz offers what appears to. be a thlrd optlon-‘w:
| v1s a-v1s reprography 1 e. retentlon of the status quo. Whatever

~the strengths or weaknesses of L1ebow1tz s analysls and attendantr"

recommendatlons, 1t is suggested that for all the reasons ‘cited

| above, retentlon of the. status quo is s1mp1y not compatlble w1th

the doctrine of fair use hereln proposed v1s—a-v1$ elther
reprography or audlo/v1deo recordlng where works are being
copied or recorded in thelr entlrety for their "1ntr1n51c".
purpose. It is submitted that - the most - valuable approach to
ddresslng the 1ssue of "1ntr1n51c use" is one which views
Seltzer's two-"optlons" notﬁnecessarlly'as mutually-exclus1veff
alternative but rather as collocation of'options‘fromjwhich
may be ¢onstructed the most approprlate amelloratlve measuresﬁ
For example, 1t would be 1nappropr1ate to 1eg1t1mlze all »
audlo/video taplng as a result of the 1mp0s1t10n of a. blank

tape levy, notw1thstand1ng that, as the table below reveals,

168',Professor S. J. Liebowitz argues in fanur of'what in .

essence " is a third option vis-a-vis photocopylng, reténtion
~of the status quo (i.e., no special provisions in respect
of photocopying).  This position is predicated on the case
“which Liebowitz makes that publlshers charge institutions -

" higher subscription prices for Journals, which appear to

. be the principal works being" copied. ‘ This escalated price; -
Liebowitz argues, constitutes an approprlate level of :
‘remuneration to copyrlght owners . in reSpect of all photo--
copying of such journals by the institutions themselves and
by parties hav1ng access to the collections of such
institutions (e.g. libraries). .'See S.J. Liebowitz, "The
Impact of Reprography on the Copyrlght System", unpublished
paper prepared for the Canadian Government's Interdepartmental
Copyrlght Commlttee, CCAC Ottawa, March, 1980. '
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*Applicable prinéipally in
respect of video taping

Less Than
Substantial

Substantiai

Fixation of -

Recordation of Recordation of Public
Protected Works ' Domain Works ‘New Works
’ | !
Personal, Non- All Other
Commercial Use Uses
. For Time- For With Prior Without Prior
Shifting* Librarying Consent Consent
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the reach of the levy would extend far beyond the specific

unauthorized activity the levy is designed to redress. The

“levy has been raised as the only practical compensatory

mechanism in respect of personal, non-commercial -

recording for librarying purposes. Yet, unless technological

distinctions céh be made»with the.desifed degree of specificity
: 2

and certainty, a blank tape levy will.effect a far broader range

of users. It is appropriate to legitimize home taping by

virtué of the imposition-.of the levy, i.e. téAallbw unfettered

home taping without any further compensation - to or thé author-

izatioﬁ of cdpyright owners. However, it would be completely

ihequitable to copyright ownérs to stfucture the Act so ‘that

in éfféct a compulsory licence would arise whereby, by virtue

of payﬁent of the levy, all commerciél ﬁse of protected workg

would bé rendered permissible without the leave of, or any

further payment to copyright owners.

Thus all audio/video taping for personai use should
be taken outside the realm of fair use and legitimized,
irrespective of the substantiability of the taking, while all

other uses should be subject to the doctrine of fair use. If

- the taking is fair use, i.e. is less than substantial, the

authorization of the copyright owner will not be required. If

the taking is substantial and unauthorized, it will constitute

Ainfringement.

While there are many contexts, in which photocopying

occurs (as the chart on the following page reveals), the
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l

Fixaticn of

right considerations are generally
not at issue.

N Copying of Copying of
o~ Protected Works "Public Domain New lorks
— Works (artistic use
. ] ) of reprography
; as creative
) medium)
l A
; Perscnal All Other Uses .~
H Use :
|
i 3
t Self Copied Copied by . Non Commerc¢ial Use Commercial Use / Ccpies Made
_[ : Intermediaries : " For Sale
| (libraries and ~ small pro-
i independant. photo- duction runs
] copying services) l l' of legal and
* Less Than .Substantial .l : : o gg:ﬁ:?cizi
Substantial ’ : Libraries Education Industry and o ’
. f - interlibrary ~ copies for Government agreements
! A "loans", " teaching (dis- :
j Less Than Substan- . .
| Substantial - tial .=~ preservation, tributed gratis . o
. - ) ~ circulation -.or for $ to off- —
' set duplication
costs) copying of copying of
| . works of internally
: . ' ‘ third pdrties generated worksk
b I | o
- . . Less Than Substantial Less Than Substantial
. Substantial - Substantial
IR . . o S . ’ e ’ *In this case, the copyright in the
‘ : . protected works is held by the employer
l or. by (a) fellow employce(s) and copy-




situations in which most of the copying takes place, the odrpose
for>which the great majority of_the:copylng is undertakeh (i.e.
',4intrinsic use),'the inability of copyright owners to detect when
copying of their works is taking_place, and the fact that ln,»-’
- most of these contexts “substantiall partslof works are being
copied, renders photocopying in geheral comparable.to-that
'portioh.of the audio/video'tapihg'aniverse represented by
“home taping®. All of these factors, magnlfled by the sheer-

~ volume of copylng now taklng place,169

calls for a comprehens1ve
approach to photocopying v1s-a-v1s_fair aSe»comparahle-tozthat
suggested for home taping, (i.e;‘some form of blanket licensihg,r:
either statutory or Voluntafyl or'the_imposltion of an equlpmeht’s
levy), the introductlon'of whlch would similarly serve to
legitimize all photocopying,'ornat'least the copying of those
: works the authors of which are represented by a collectlve
ﬂhJ would have the effect, as in the case of home taping, of
displacing the application of thesdoctrine of fair use.to.

photocopying.

Seltzer couches his conclusions in this regard most

emphaticallyi

169 In the United States, "nearly 177 billion photocopies will.
be madeon our 2 million Xeroxes and other brands of photo-
copiers this year, or about 750 for every man, woman and
child (data adapted from studies by Dataqguest Inc., author-
itative market analysts for the copy machine industry)".

" Ralph Keyes, "Home, Home on\the Xerox", New York Magazine,
November 17, 1980, page 60 - ' S
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~"The basic rationale of the Copyright Act ...
.compels the conclusion that the only coherent
statutory solution to the photocopying problem

is as complote an accountability as possible . |
‘ol allisuch copying. Such a 'solution does not
mean Lhat all photocopying would incur copyright.
costs: part of the aggregate -copying could be
made cost free whether access is accomplished in
a compulsory licensing mode or a voluntary
licensing mode. But what it does mean is that:
'the essential requirement of easy access to copies
of copyrighted works posed by the enormous force
of ubiquitous photocopying would be met, and
that the internal logic_of the copyrlght scheme
would be undlsturbed"r170

It is recognlzed that in a country such as Canada Whlch
is a net importer of "cultural goods", that as a result of our
international obligations, accountability-schemes such as those
proposed would result 1n the greater portlon of revenues collected
1eav1ng the country. If this factor is viewed as paramount and/or
it appears that collection costs will be disptoportionate, thene5>
_are two alternatives which may be.adopted which, whatever their
other merits, are consistent with a,Copyright Act predicated onta |
.doctrine of fair use as‘herein proﬁosed: (1) rather than establieh_

accountability schemes under copynight;:iﬁpose‘a levy on equipment -

170 Seltzer, supra note 13 at 118, 119.

For a discussion of a proposed voluntary photocopylng
licensing scheme which atteémpts to discern between - : -
protected works which are part of the scheme and works
which are outside the license established by the scheme
.see David Catterns "The Americans, Baby" by Moorehouse:
“An Australian Story of Copyright and. New Technology“
23 Bull Cr. Soc 123, at 230. - . ,
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(cg. photocopying machines, vtr's, etc,) or on blank tapes (audio

and video), the funds arising from which would be made availabloe
RN
j

onlty to:Canadians and nationals of countries which of oy roci-

procal benefits to.Canadians. .The case made by those who argue

that . such a levy constitutes a breach of the spirit, if not the
' letter..of:the intefnational Conventions to which Canada adheres

- would have to be addressed.

(2) establish statutory exemptions which allow specific kinds
of photocopying and audio/video recording; in essence, the

first of the two options mentioned,above.
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(I') Summary of Recommendations

(1) The present doctrine of fair dealing, wherein a
defendant may raise fair dealing as a defense upon the
. establishment of a prima facie case of infringement, should

be abolished.

(2) A new doctrine of "fair use" should be established
wherein a finding of fair use represents a finding that the
copying complained of is not "substantial", and therefore is

non-infringing.

" _ - (3) PFair use should be defined. as

"that use of a protected work that
does not deprive the owner of the
copyright in such work of an appro-
priately expected economic reward.

In determining whether the use made
of a work in a particular case deprives
the owner of the copyright in the work
of such a reward, account should be
taken first of the nature of the copy-
righted work, and then of the purpose,
character, and extent of the use".

(4) Fair use should be applicable to the following works

in the foliowing circumstances:

(a) All Classes of Works.é when, with the
consent of the copjright owner, the
| o original dr tangible copies (including
. | ph'onogec'ords) of a work are sold, leas.ed,'

loaned, given away or otherwise made




available'té thé general‘pﬁblic or when
an authorized offer is made to dispose
of the work in any such manner evén‘if
a sale or other such disposition does not

in fact occur; or

(B) Musical, Literary and Dramatic Works - When,
with the consent of the copyright owner, such
works are performed(iﬁ public or sound récording
or motion picture adaptations thereof are
performed  in public (including broadcaéting

of diffusion of same); or

(c) sound Recordihgs and Motion Pictures - when,
with the consent of the.copyright\owner, such
works are performed in public (including the
broadcasting or diffusion of samé)

(5) (a) The introduction of a levy on blank audio/video Eape‘.
should serve to legitimize all "home taping" for persénal use
without the need for the'authorizafion of, or further payment
to copyright owners, thus eliminatihg the‘application of doctrine

of fair use in this context.

(5) (b) Fair use should be applicable in respect of all

- other forms of audio/video‘recordation of protected works, and

thus unauthorized reproduction of a substantial part of a

‘protected work should constitute infringement.
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(6)V A comprehensive approach to photocopying vis-a-vis

fair use,; comparable to that suggested for home taping (i.e.

some form of blanket licensing, either statutory or voluntary,

or the imposition of an equipment levy), should be introduced.

The introduction of such a scheme should similarly serve to
legitimize all photocopying, or at least the copying of those
works the authors of which are represented by a collective.

This would have the effect, as in the case of home taping, of

displacing the application of fair use to photocopying.





