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EXECUTIVE SUMMARY 

The relationship between the federal government and interest groups has drawn 

increasing attention in recent years. The focus of this paper is on the advocacy activities of 

interest groups in relation to the federal government, but it is fully recognized that such 

groups also engage in a myriad of other activities, including, among others, the provision of 

services to their members and the greater community, a vehicle for the gathering of 

information on a particular issue, dissemination of that information, and research concerning 

it, and the creation of a social network for like-minded individuals within society. A central 

question regarding government-interest group relations pertains to government fimding of 

their activities. More specifically, the question is, given the reduced availability of 

government resources and increasing demand for those resources by interest groups and 

others, which groups if any should receive funds? While funding is critical, it is only one 

aspect of government-interest group relations. The puipose of this "think piece" is to 

examine both the financial and other aspects of government-interest group relations and, if 

necessary, to suggest possible initiatives which will enhance the fairness, openness, and 

perceived legitimacy of such relations. 

This paper was originally produced for the Consumer Policy Framework Secretariat 

(now the Consumer Policy Branch) as one of a number of exploratory research papers to 

support the work of Consumer and Cœporate Affairs Canada (CCAC) (now Industry 

Canada) concerning the articulation of a new consumer policy framework for the 1990s. 

While prepared for CCAC, the paper by necessity examines the broad array of government-

interest group relations beyond the consumer policy context. In fact, an early draft of the 

paper drew the attention of officials at Treasury Board who expressed an interest in the work 

and suggested that the authors examine govermnent-interest group relations from a broad 

perspective. The wide scope of the paper was thought to be a useful and virtually inevitable 

perspective to take, not only because of the interest in this work by Treasury Board, but for 

a number of other reasons as well. 

First, the Consumer Affairs Bureau of Industry Canada supports interest groups and 

activities which directly affect the operations of other departments and agencies (eg., 
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assistance to the Consumer's Association of Canada helps them represent their conception of 

the consumers' interest in CRTC hearings and Department of Agriculture and Agri-Food 

consultations). In this way, Consumer Affairs Bureau policies and activities towards interest 

groups necessarily involve that department in the "bigger picture" of government-interest 

group relations. Second, the policies and practices of other departments and agencies toward 

their associated interest group "satellites" provide useful examples of the many variations in 

approaches and problems facing government and interest groups. Thus, the Consumer Affairs 

Bureau can learn from the experiences of others as others may learn from the work of this 

Bureau. 

In general, research by the authors indicates that, while the existence of and need for 

extensive government-interest group interactions are widely acknowledged, the nature of 

these interactions is not well understood. The definitions used in the area are vague and 

seldom are there comprehensive over-arching government policies to guide departments in 

their practical treatment of interest groups. The consequence is, not surprisingly, confusion 

and (in some cases) frustration on the part of government officials, interest groups, and the 

public. Government officials and ministers often find themselves under attack from all sides. 

"On what basis did you support one group and not another?", is a common question asked by 

ministers, interest groups, members of the public and the media. Such a question cannot be 

satisfactorily answeredl if the nature of the relationship is unclear. 

An objective of the paper, therefore, is to reduce the confusion surrounding interest 

group relations with government by systematically exploring the functions performed by 

these groups and the legal and tax context within which these relationships take place. This 

will help to place the question of funding within a broader perspective. 

The fffst step in clarifying the govertunent-interest group relationship is to develop a 

better understanding of the functions performed by different types of interest groups. This 

initial step is undertaken in the first chapter. The most basic finding is that the relationship 

between interest groups and government is symbiotic in nature. Each partner in the _ 
relationship, whether deliberately or inadvertently, helps to shape the other's activities,, 

organization and even its fundaniental values. Interest groups are centrally concerned with 

attempting to persuade government to adopt a particular stance or engage in a particular 
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action which  furthers the objectives of the group. Similarly, goverment tends to affect the 

nature and strength of these same interest groups in that its structure, laws, funding policies   _ 	.,.. „ 
.." and zeneral behaviour influence interest group behaviour. _. 

The first chapter also examines the functions which interest groups perform for 

govermnent and society. One key function of interest groups is to provide information and 

expertise to government to assist in the formulation and implementation of policies. In 

particular, interest groups improve government understanding of the nature and extent of 

problems in society and the likely effects of proposed government initiatives on these _ 	 . 	- 
problems. As well, interest groups can provide feedback concerning the operation of 

ongoing initiatives. _ -- 
Goverment needs to hear the views of a wide variety of groups in order to better 

understand the diversity of interests present in society; however, a "laissez-faire" approach 

by government to interest groups may have significant negative effects. It may mean, for 

example, that the perspectives of more wealthy and established groups are given undue 

weight, when compared with those of less well-organized, newly formed groups, or those 

which are situationally disadvantaged (e.g., impoverished persons, disabled individuals, non-

English or non-French speaking immigrants, etc.). For this reason, government often 

• attempts to assist certain groups in an effort to "level the playing field". 

But when it does, another set of questions are raised: which voices are in need of 

amplifying, on what basis, and what is the effect of govermnent assistance on that group and 

on that of other competing voices? Government funding may, for example, reduce the need 

for group leaders to verify their positions with members, and in this sense the question of 

whether the positions of group leaders are representative of its members becomes important. 

Laws, policies and procedures concerning funding, incorporation, charitable status, and 

standing to appear in formal proceedings also affect the strength and nature of interest 

groups. For example, a rule requiring groups to incorporate to qua lify for government 

funding can create organizational problems which can impede or detrimentally alter the 

ability of some groups to represent their views to government. Charitable tax status may 

create a financial incentive for groups to tailor descriptions of their activities, or even the 

activities themselves, in order to qualify for such status. 
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These effects can be significant. Some groups with considerable societal.support may 

be weakened to the point that they have difficulty presenting their views to government. The 

communicative capacity of groups with little societal support may be strengthened by 

government assistance and interventions, so that they appear to have a degree of influence in 

excess of actual societal support. Members of the public may not be able to identify with the 

very groups which are supposedly representing the "public interest" to government. This can 

create disillusionment and suspicion with government and its processes, as well as with the 

groups themselves. 

With these considerations of the nature and dynamics of government-interest group s . 

relations established, the study proceeds to the development of a new, hopefully clearer, 

analytical framework for distinguishing among types of interest groups. In Chapters 2 and 3 

a new classification of interest groups is proposed. Interest groups are defined as falling  into  _ 
three categoiies: public interest groups,_Charter-recognized interest groups and special _ 	_ 	 _ 	_ 
interest grou.  

Because virtually all interest groups attempt to fit their claim under the moniker 
/ / "public interest",  the  term has become less than useful as the basis for a defmition. Hence, a _ 	 .__. 

new definition of public interest groups is offered. Public interest groups are defined in this 

paper as having two major characteristics: (1) the interest group has particular difficulty or 

fmds it impossible to overcome the "free-rider" problem that plagues all groups that advocate 

(or propose to advocate) public policies that create collective benefits; and (2) the primary 

objective of the group is to advance broad societal interests in a manner which does not 

benefit its members any more than non-members. In effect, the chapter provides a "tighter" 

defmition than is commonly espoused and one that is more easily operationalized in programs 

and policies. 

The category of Charter-recognized interest groups is developed in recognition of the 

fact that the Charter of Rights and Freedoms  recognizes and protects certain collective 

interests. Individuals who organize to defend, protect, and generally further these Charter-

recognized collective interests have a constitutionally elevated status and voice which is not 

) provided to others in society. The types of collective interests articulated in the Charter,  the 

/ nature of groups organized around these interests, and some of the probable implications of 



Charter  recognition are explored. The authors suggest that government may have a positive 

duty to facilitate the representational and advocacy work of these groups. 

Special interest groups are the third and most familiar category of interest groups.  „ 
This category corresponds closely to the existing idea of private, often business-oriented, 

interest groups which seek to influence govenunent laws, policies and societal behaviour in a 

 m-ann-  er which will benefit their members beyond those of society as a whole. , 	 - 
A key operational criteria in defining each type of interest group is the sometimes 

under-appreciated idea that organized interest groups need to provide sufficient benefits to 

individual members to justify the cost of belonging to the group. Because of the nature of 

the interests they represent, public and Charter-recognized interest groups often have 

particular difficulty providing individuated benefits to their members. It is for this reason 

that the organizational existence of many of these types of interest groups tends to be more 

dependent on permanent and systematic government assistance. 

The effect of distinguishing groups into public, Charter-recognized, and special 

interest group categories is to establish a clearer conceptual basis for deciding which if any 

groups should receive systematic government support. The authors conclude that there is a 

strong case for government assistance to public and Charter-recognized groups, but not 

special interest groups. Most special interest groups can provide individuated benefits or 

selective inducements to their members, and are thus able to gain the fmancial support 

needed to function directly from members through membership fees and donations, and do 

not usually need government funding. It is suggested that clearly distinguishing between 

public, Charter,  and special interest groups will facilitate development of a more structured 

and rational approach to providing assistance to groups. 

Once interest groups are described and classified, the study proceeds in Chapter 4 to 

examine the activities they undertake and how these activities are often related to the internal 

organization of the groups. There is a continuum between groups mainly oriented to 

members and those that are staff-oriented. A sub-category of staff groups are associational 

groups whose members are other groups that may or may not themselves be interest groups. 

These organizational characteristics of interest groups help to determine the activities pursued 

by the group. The legitimacy and worth of an interest group is generally unaffected by these 
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organizational forms. They are nevertheless important as a means of understanding the inner 

dynamics of interest groups. 

The legal and tax context within which interest groups undertake their activities is 

examined in Chapters 5 and 6. It is concluded that, in the past, the laws pertaining to 

interest groups have not been particularly clear, cohesive or consistent in their treatment of 

interest groups and their activities. Recently, however, there has been a move toward 

greater formalization of laws important to interest groups. The Charter  has contributed to 

this formalization. It guarantees freedom of association, assembly and expression -- 

freedoms which were ostensibly available prior to the Charter  coming into force, but not in 

an explicit, constitutionally protected form. The Charter  also provides interest groups (and 

individuals) with a binding set of criteria upon which to assess and challenge all ordinary 

legislation and government decisions and actions. The existence of the Charter  and rules of 

natural justice and fairness tends to ensure that government follows rules that are set out in 

advance and apply equally to all. Generally spealcing, increased formalization should work 

to the advantage of smaller, less well-known groups, in the sense that decisions and activities 

must abide by express rules, and not simply the whims of particular government officials. 

The discussion of tax rules in Chapter 6 focuses on the problems posed by deductions 

afforded to charitable institutions and to business for lobbying. Not surprisingly, interest 

groups which usually have difficulty qualifying as charitable organizations because of their 

focus on advocacy, sometimes vary their behaviour or the presentation of their activities to 

government in ways designed to gain or mahitain charitable status. By changing their 

behaviour such groups are put in a vulnerable position in relation to govertunent, peculiarly 

susceptible to indirect pressure from government officials if they wish to maintain the 

favourable charitable tax status. It is inconsistent that charitable groups must carefully limit 

their advocacy activities, whereas businesses and their associations can freely engage in 

lobbying activities and fully deduct the expenses. In effect, taxpayers are providing a direct 

subsidy provided to assist business interest groups in their lobbying activities while non-

business oriented groups receive no similar liberal tax treatment for their advocacy activities. 

In Chapter 7, the most salient  administrative and legitimacy problems associated with 

present govermnent funding of interest groups are examined. The pursuit of mechanisms to 
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provide for administrative accountability has produced a substantial paper burden for interest 

groups without commensurate accountability for goverment. A continual problem with 

sustaining or "core" fimding is the fact that such awards, over time, are taken to be 

entitlements by the recipients. At the same time, such funding mechanisms have great 

symbolic power because they confer legitimacy or "standing" in the community on recipients. 

Decisions to award sustaining funding will inherently imply that those denied "core" funding 

are less legitimate or valid than the recipients. For these reasons (and others), "core" 

funding decisions are highly political and always carry the potential for controversy. 

In light of the foregoing analysis, the last part of the study proposes an alternative 

approach to funding public and Charter-recognized interest groups. The component 

functional parts of the funding approach are labelled "Sustaining", "Project" and "Intervenor 

and Advisory Funding". Depending on their nature, activities, and number of members, 

interest groups would be entitled to a mix of the three types of assistance. 

The authors suggest that sustaining funding (unconditional assistance to allow a group 

to exist) should be allocated according to the preferences of Canadians. In the view of the 

authors, this method of allocation of funding would enhance the perceived legitimacy of this 

type of funding. It would also provide individual Canadians with a meaningful role in the 

funding of public and Charter-recognized interest groups. The preferred mechanism would 

be to provide this funding with reference to the sustained membership of individual 

Canadians in eligible interest groups. This approach to sustaining funding would transfer the 

decision about the allocation of such funds to individual Canadians from officials acting on 

the basis of approved criteria. 

Project funding (assistance for a specific tangible activity) would be available pursuant 

to clearly delineated procedures and ciiteria that require precise stipulation of the "products" 

to be obtained and review of awards by those outside of the unit maldng the initial 

determination of the award. 

Intervenor and advisory funding assistance permit groups to participate in court or 

tribunal hearings, inquiries, or less formal consultative processes. Intervenor funding takes 

place in the context of presentations before more formal processes and would follow 

discussions with groups as to the eligibility criteria for funding, the nature of the funding 
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body, the amount of the funding, etc. Wherèver possible, funding would be disbursed by a 

body which is and is perceived to be unbiased and neutral. Advisory fimding is highly 

discretionary funding provided to assist public and Charter-recognized interest groups 

participating in informal consultations. Such funding may be offered by whatever procedures 

are thought appropriate by departments and agencies. Whenever possible, funding would be 

disbursed in advance of substantive presentations by the interest groups, so that the groups 

can adequately prepare and make meaningful presentations. 

To provide an important element of political and public accountability, each 

department and agency should publish as part of its annual report all funding of interest 

groups specifying the type of funding, the activities performed (where applicable), the 

recipient and the departmental program providing the funds. 

This combination of different types of funding programs provides all types of interest 

groups with an opportunity to acquire funds, albeit in differing ways. At the same time, it 

provides government with an understandable, coherent and controllable means of funding 

interest groups. As well, it empowers individual Canadians to play a more significant role in 

the policy-making process through public and Charter-recognized interest groups. Most 

importantly, accountability is preserved and enhanced both for the government of the day and 

for the general. public. 

The concluding chapter observes that present government approaches to interest 

groups were designed and fimded with the intent to help disadvantaged groups, to vindicate 

and generally to implement the values shared by many Canadians. In spite of this, the 

policies have unintended and negative effects for both government and interest groups. The 

solution is to develop a more systematic approach to government-interest group relations, 

which recognizes and builds on identifiable distinguishing characteristics of interest groups, 

involves Canadians in the fimding process through their memberships, and explicitly adheres 

to fundamental values of fairness, openness, and equal treatment. 

A number of specific recommendations are made. Principal of these are the 

following: 
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1. Policies to structure government relations with interest groups be based on these 
groups being classified as either a public, Charter-recognized, or special interest 
group; 

2. Appropriate law reform commissions be charged with developing specific policies to 
facilitate public and Charter-recognized interest groups being permitted standing 
before all courts and administrative tribunals either as a party to an action or as an 
intervenor; 

3. All departments and agencies review their formal and informal consultative 
procedures to assure that they are visibly and wholly in conformity with a liberal 
interpretation of Charter  sections regarding fimdamental justice and equality; 

4. Charter-recognized groups be accorded the fullest possible opportunity to be heard 
where areas of concern to them are the subject of consultations; 

5. Sustaining fimding be providexl to all public and Charter-recognized interest groups 
according to the preferences of Canadians expressed by their actual sustained 
membership in these groups (e.g., two years). Such membership should be paid for 
by individuals with a minimum amount of money or hours of service; 

6. Project funding be provided according to explicit, rigorous procedures including 
meaningful criteria and detailed descriptions of the activity to be undertaken; 

7. Project funding be used to provide initial funding to organize nascent interest groups 
in lieu of "core fimding"; 

8. Intervenor funding be afforded according to regular, predetermined criteria and rules 
that are visibly and wholly in conformity with a liberal interpretation of the Charter 
sections on fundamental justice and equality, with funds being disbursed well in 
advance of the proceeding; 

9. Advisory funding (for use at informal consultations) be provide,d at the discretion of 
the department or agency; 

10. All  funds allocated to interest groups be clearly reported in annual departmental 
reports; and 

11. The recommendations suggested above, if adopted as policy, be reviewed after several 
years to determine the effects that they are having on the representations made to 
goverment, the relations between leaders and members within interest groups and the 
capacity of the govenunent to evaluate the efficiency of its spending on public and 
Charter-recognized interest groups in the project and intervenor funding categories. • 
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Chapter 1 

"To be attached to the subdivision, to love the little platoon we belong to 
in society, is the first principle (the germ as it were) of public affection. It 
is the first link in the serie,s by which we proceed towards a love of our 
country, and of mankind." 

Edmund Burke 

Introduction 

There are many different types of little "platoons" or groups that make up the fabric of 

Canadian society. This discussion paper is about only one of these types: namely interest (or 

pressure) groups. These groups are formed to influence government and in so doing 

incidentally, as it were, fulfil a number of roles for society, for government and for 

themselves.' The purpose of this paper is to address a number of problems in the way 

individuals, interest groups and government currently interrelate. 

The most manifest problem regarding the govennnent-interest group relationship today 

stems from increasing concern with government expenditures. In essence, the problem can 

be stated as follows: given finite public resources and increased demands on those resources, 

which interest groups (if any) should receive government support, on what basis, and 

pursuant to what processes? A related aspect of the same question asks how financial 

support, if it is extended, might be made to go further. To answer these questions it is 

necessary to analyze the types of groups currently re,ceiving funding, their activities, and the 

puiposes of government funding. Funding issues do not arise nor can they be answered in a 

vacuum; rather, they must be analyzed in the context of other related and contemporary 
societal and government concerns. 

s my,s■ Cimpor‘nt, of these relateu co cern(is that, anhe 

to be omethin ‘g\la cris 9‘ confiVce by Cdiadi s ith 
V 

1  Paul A. Pross, Group Politics and Public Policy, (1986),  P.  84. In a broadly accepted definition, Pross 
describes (at p. 3) interest groups as "organizations whose members get together to influence public policy in 
order to promote their common interest". 
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.--- The first, and perhaps most important, of these related concerns is that, at the present 

time, there seems to be something of a crisis of confidence by Canadians with their political 

leaders and the political system.' While that general lack of confidence is rarely discussed 

in the context of government-interest group relations, it does express itself in a concern about 

govermnent being "unresponsive". Since, as we will see, interest groups play a key role in 

----liélping govermnent to identify and respond to societal concerns, it would be prudent to 

consider whether something has gone amiss in the relationship between interest groups and 
government. 

Second, there is a perceptible movement amongst Canadians to an acceptance and even, 
perhaps, to an embrace' of the political values embodied in the Canadian Charter of 

Rights and Freedoms.  Whatever the precise nature of those values, it would be useful to 
ascertain whether these values are reflected in the relationship between interest groups and 
government and between interest groups and their members or constituencies. 'These values 
are, after all, likely to be one of the tests that Canadians use when considering the 

appropriateness, not to say the legitimacy, of the way government relates to interest groups. 

Finally, the relationship between interest groups and government is set in the context of a 
legal system that is now in flux. There is a clear and sometimes high profile concern by the 
courts, some legislatures and the bureaucracy to adjust laws, regulations and procedures to 
conform to the Charter.  This, in itself, will have profound consequences on the legal 
structures that shape the relationship of interest groups to govermnent. As well, a legal 
concern for the Charter  will likely strengthen the already edsting acceptance of Charter 
values among Canadians. 

2  This malaise was extensively noted in the recent Spicer Commission report: see Citizen's Forum on 
Canada's Future, Report to the People and Government of Canada,  Ottawa: Supply and Services Canada 
(1991). 

3See ibid., esp. at p. 99. 
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These questions regarding government funding of interest groups and related issues have 

become increasingly salient as budgetary pressures intensify. Financial choices necessarily 

prompt intense consideration not only of administrative means to be more efficient in 

spending, but of the more difficult and controversial philosophical question of whether and 

why govermnent should spend on interest groups at all. This paper addresses both types of 

questions and tries to place its response in the context of a changing legal and political 

environment. However, by necessity, the paper begins with the general theoretical question 

concerning the need for any government funding of interest groups. 

\J0Functions: Interest Groups as Diagnosticians for Government 

From the perspective of government, interest groups are, among other things, a type of 

sensory instrument that enables government to determine the effects of its actions on society 

and to receive advance warning of new problems and issues. Unlike political parties and the 

media, which also act as sensory instruments for government, interest groups often focus on 

the "nitty gritty", operational details of policy. The general focus of the media, political 

parties and interest groups can, of course, change in certain circumstances and some interest 

groups have chosen to address the big picture. But even when interest groups do, like 

parties and the media, address large scale issues they inevitably do so in a different way 

because they are capable of a very specialized focus.' 

.4:(A,Functions: Interest Groups and Services 

For the puipose of this paper, interest groups are defined by the fact that they seek to 

influence government; however, they rarely pursue this single activity to the exclusion of 

others. Most interest groups engage in many activities, only some of which are directly 

related to advocacy. It could hardly be otherwise since in order to influence government, 

interest groups must often seek and maintain the support of members, donors, staff, and the 

The essential difference between political parties and interest groups is that  polittcal  parties are  seeking 
political office while interest groups have the objective of influencing public policy. 
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larger public. Few interest groups can depend entirely on the commitment of their 

supporters to the position being advocated; most try to demonstrate the worth of the group to 

members, donors and even the public by other concrete activities and especially by providing 

services.' Indeed, advocacy activities may develop as an adjunct to what was originally a 

service orientation. 

Because interest groups must often provide various types of services to their members, 

and sometimes extend services to others, it is often difficult to distinguish interest groups, 

whose main raison d'être is to try to influence government, from other types of groups 

whose main putpose lies in some other domain. A local dance group, for example, brings 

together like-minded people interested in watching and practising dance. It does not look 

much like an interest group until city council discussions on cancelling its use of the fire hall 

where its members rehearse; it then begins to act like an interest group. In practice, many 

groups straddle the line between being a service/charitable group and an interest group that 

lobbies government. These ambiguous situations would be unimportant, except to 

academics, but for the fact that each different status provides the group with different 

benefits and obligations from government. The role ofinterest,groups in offering_ servides 

which perhaps otherwise would not be performed is important to groups be,cause it can 

demonstrate a commitment in practice to certain approaches that it advocates and_becauseit _ 
may earn the groups much needed resources. Government encourages interest groups to 

provide such services where they can be performed at a lower cost by groups than by 

government. Indeed, the group may not need to pay anything to the people providing the 

service or undertaldng administration because individuals may be willing to work at no cost. 

Functions: In Society 
From the societal perspective taken by Edmund Burke as quoted at the beginning of this 

chapter, the most significant and neglected function of interest groups is their capacity to 

5 Mancur Olsen, The Logic of Collective Action, (1965), p. 16. 
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bring together people with common concerns, complaints and needs. Regardless of their 

success or failure in satisfying the mutual concerns that motivate the group, the very act of 

continuing association provides people with the companionship of like-minded individuals. 

Interest groups, like other types of platoons, foster an attachment to the group and the people 

in it which provides many individuals with a sense of identity and worth that may not be 

otherwise available. 6  The social attachment of people to interest groups is vital to the 

existence of a vibrant, rich society in which people can find other like-minded people to 

whom they can relate about civil concerns. Interest groups, because of their very diversity, 

offer a place to nearly everyone in society.' 

Since the focus of interest groups is on influencing government, they provide an unusual 

type of belonging as compared with most other groups. This is because interest groups are 

naturally oriented toward the rest of society. This outward orientation compels members of 

groups to take account the views of others, outside their group, who may possess a different 

perspective on issues of concern to the igroup. 

Interest grouRs_also„and.inevitably r.pro_v_ide a training ground for...and...opportunity to _ 
practice practical democracy. The necessity for and ability to achieve compromise, perhaps 

—the most important of democratic skills, makes it crucial for those in the group to arrive at a 

common position. Even like-minded people pursuing a common goal have strong differences 

when generalities give way to specifics. Indeed, the same need to compromise is part of the 

experience of every interest group since none are able to gain exactly what they want from 

See also G. H. Mead, in Mind .  Self and Society  (Chicago: University of Chicago Press, 1962) at p. 
138: 

The individual experiences himself as such, not directly, but only indire,ctly from the 
particularist standpoints of other individual members of the same social group, or from the 
generalized standpoint of the social group to which he belongs. 

7  A classification which illustrates the wide range of interest groups,is,foundin W. T. Stanbury, Business-
Government-Relations-in-Canada, (1986), Ch. 8. \AeeOrifing to a recent_article,:,8eTeNcirtlx_Meiaïn-V 

T:Sei-ong to an organized group:f C. Romano, "Theres—i society out  there 'for  everybody," Ottawa Citizen, 
1)4. 

6 
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government and inevitably must compromise -- within their group, with other groups, and 

with government. The democratic values people learn by worldng together in groups for 

common goals are those which government clearly should foster. 

f
/ In short, a thi.rd functional reason for government to be concerned about interest groups 

is very basic. Government has or should have concern for interest groups because they 

provide people with the " little platoons" that help individuals to relate to society. In so 

( doing, interest groups provide a training ground for the practice of democracy. Government 

relations to interest groups, then, need to be structured in such a way as not to impede the 

natural tendency of interest groups to teach democratic skills and to act as a powerful social z magnet to help people to be attached to interests outside their immediate lives. Indeed, it 

/1  would be useful for government to try to enhance the beneficial social effects of interest 
/ ( 	groups if that is possible. 

In conclusion, interest groups can perform a wide variety of functions that serve 

government, society or their members but their ability to do so is often influenced by 

government. 

Exercising Influence: Interest Groups Doing Their Job 

It may be useful, at this point, to explore briefly, as if for the first time, the simple idea _ 
that interest gio—ups—seek to influence government to do something. Considered carefully, 

this is a bold idea. A group of people, usually quite small in numbers compared to the rest 

of society, is asking government to employ its resources and power to do what the group 

believes appropriate.( t is likely as well that the action requested of government would need 
- — . 

to be imposed by government on many individuals and other interest groups who do not 

necessarily agreq about the worth of the action being imposed or who may prefer something 

quite diffeie-M. 
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Bluntly speaking, interest groups attempt to have government adopt their view of 

appropriate policy and carry it out in society. From a somewhat different perspective, 

interest groups often ask that government use its power to obtain resources from people 

through taxes which the grda-p—  feels appropriate. Either way, interest groups are in the 

business of persuading government to use its power to carry forward their ends. It is for this 

reason that considerable time and energy has been devoted by political philosophers and 

commentators through the ages to discussing how to control the political power of interest 

groups.' 

There have been three basic approaches to the problem of controlling the potential power 

of interest groups. One approach has been to support interest groups with "right" or "true" 

views or those representing "well thought of" ideas, people, classes or groups and to 

suppress or ignore the rest. 9  Others have sought to suppress all groups in the name of unity 

or for some other "good"  reason. 1°  Finally, it has been argued by liberal and 

democratically-oriented thinkers that the potential power of interest groups can be muted and 

controlled without repression by deliberately fostering a diversity of competing groups." 

Competition amongst the groups, then, naturally blunts the power of any one group to get its 

own way with government. 

It is evident that the last approach is the sole means of muting the potential for undue 

influence of some interest groups without explicitly or implicitly suppressing or ignoring any 

group. Another factor in favour of the third approach is that the presence of diverse interest 

See particularly: Madison, The Federalist Papers, No. 33  (on factions). 

9  This approach is evident in most (if not all) totalitarian regimes; most notoriously, in this century, the 
Nazi regime was renowned for its use of this approach. 

I°  See: A. Cairns, "Ritual Taboo and Bias in Constitutional Controversies in Canada", in Disruptions, 
E.D. Williams (ed), (1991), p. 199. 

11  Madison, Qe. cit., The Federalist Papers, No. 10. 
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groups assures that the groups will provide government with a useful reflection of society's 

views on different issues. This appears to suggest that government should encourage 

individuals to channel their interests in society through a wide variety of groups which make 

representations to government. 

But this is not easily achieved. If government leaves the groups to organize themselves 

and come to government "naturally" without government funding or any other inducements, 

then richer and better organized interests will press their views most strongly while other 

interests held by many people will not be provided to government. Indeed, the most widely 

held interests, like those of consumers, are usually not as powerfidly represented as more 

narrowly held interests: 2  Similarly, interest groups representing disadvantaged people may 

not have access to sufficient resources even to organize, much less to represent their 

constituency. Hence, a "laissez faire" stance by government may actually serve to reduce 
the capacity of government to understand the interests present in society, or to balance the 

demands of very powerful interest groups. 

•  On the other hand, if govenunent intervenes by fimding and other techniques in an 

attempt to increase the diversity of the representations made to it by interest groups, it is 

likely that it will strengthen such groups. This presents the risk that such groups may not 

reflect views widely held by people in society. If government is not aware of this 

possibility, this, too, could reduce its capacity to understand the interests of individuals in 

society, though such unrepresentative iriterest groups could possibly serve to counter 

pressures by other interest groups in any case. Hence, if government wants to encourage the 

organization of interest groups that may express views which otherwise might be missed, 

through funding or other ways, it risks fostering interest groups that may not be 

representative of the interests widely held by individuals in society. 

12  Mancur Olsen, !eel,. 
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The Need for Procedures 

Whether gove rnment chooses to assist interest groups or not, its relations with interest 

groups will largely be expressed through regular government processes and procedures. 

Goverment has an interest in using formalized procedures to shape its relations with interest 

groups. Whether these procedures are embodied in laws, regulations, rules or policies, the 

benefit for government is much the same: an institutional memory is created which, if it 

works, avoids a continual re-invention of the wheel. Put another way, it is more efficient for 

government to treat like situations similarly. An additional advantage of using orderly 

procedures is that the procedure can be used as an explanation for the substantive outcome. 

Hence, the statement "I'm sorry, it's the system." In a more positive light, procedures make 

government more predictable for those who have to interact with government officials. 

But perhaps the most important reason for certain types of procedures is to provide 

government with a means to make acceptable choices on substantive issues that divide 

individuals and groups who differ strongly. Even though organized interest groups are 

usually results-oriented they, like everyone, would likely recognize a common interest in and 

a need for processes or procedures that enable government to decide in an. orderly, rational 

manner amongst alternative actions. At a minimum, such procedures tend to preserve order 

and restrict wholly arbitrary actions. 

But many people want more. They would like government procedures to embody 

meaningful values such as fairness and equality as expressed in the Charter.'  When values 

are manifestly enshrined in procedures, and applied in practice, it may be easier for interest 

groups and individuals to accept outcomes which are not to their liking. There is thus a 

benefit in creating and maintaining a respected, even hallowed, means of making decisions in 

the face of diversity. In some sense, the unity of society and the legitimacy of govermnent 

13 Se,e Spicer Commission, on cit.,  at p. 99, and A. Cairns, "The Past and Future of the Canadian 
Administrative State", U.T.L.J., Vol. XL, Number 3, (Summer 1990), p. 319. 
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rests on agreement about the most appropriate way for government to make decisions. It is 
for this reason that the focus of this paper is ultimately on the procedures that are used by 

govenunent to relate to interest groups. These include procedures related to funding and 

those designed to take account of their views. But any consideration of procedures is 

complicated by the unavoidable fact that these same procedures and, inde,ed, the entire 

structure of government also serves to shape the interest groups themselves. 

Government Procedures Shape Interest Groups 

j//The  procedures used by gove rnment to decide policy also influence and shape the nature 
/ e "arid structure of the interest groups that make claims on government. If procedures provide 

/ / special status for some people, groups representing those interests will be called into hi  
/1 existence or such existing groups will be strengthened. An example of this phenomenon 

il recently unfolded in Canada when the Charter  appeared to grant special legal rights to some 

and not to others.' Government can specially empower or weaken interest groups by r i 
i , 	subtle, seemingly insignificant, procedures (such as rules which restrict government funding 

J , to interest groups that are incorporated) or it can have clear and noticeable impacts by, for 
' i example, funding some and not others. It is often the case that interest groups can be 
\ I affected by govenunent procedures even though those procedures were not developed to 

affect interest groups in that way. 

A change in the process of goverment, even if it was not intended to affect interest 
groups, can have the effect of strengthening some and weakening others. As a result, the 
"messages" government receives about the impact of its actions and policies on society may 
be affected. This is clearly a serious, even critical, concern because in such situations 
govermnent may unknowingly become blinded and unresponsive to the feelings engendered 

See: Ch.3, infra, for a more nuanced discussion of this. 
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by its policies in society. Thus, it is important that government recognize and understan 

effects of its procedures on interest groups. 

Conclusion: The Problem Reformulated 

Interest groups can perform a variety of important functions for government and for 

individuals in society, but without government intervention through funding, or other means, 

it is likely that many of the interests that people pursue through groups will not be 

represented to government. This may lead to an inability of government to understand 

aspects of society and can allow the demands and claims of some interest groups (e.g., 

special interest groups) to be unduly influential because they are, for all  intents and purposes, 

unopposed. In effect, government may not be fully cognizant of societal perspectives on 

issues, and thus less capable of accurately framing and responding to problems which affect 

individuals if government does not encourage and foster a diversity of interest group voices. 

On the other hand, there is a risk that government may encourage and foster interest 

groups beyond their actual strength in society. This can occur because the procedures which 

government uses to help interest groups can influence and distoit the existence, strength, and 

pattern of representation of these same interest groups. 

The challenge for govenunent, therefore, is to achieve the maximum benefit and 

minimize the risks associated with encouraging the existence of interest groups: that is, the 

govenunent-interest group structure should reflect the diversity of Canada while, at the same 

time, satisfy the need for fairness, equality, accountability and fiscal restraint. To do this, 

we believe, it is necessary to have orderly, acceptable procedures to structure government 

relations with interest groups, including those procedures related to funding. The issue that 

readily presents itself is whether current procedures are equal to this challenge. It will be 

argued in this paper that they are inadequate. The problems lie in two intimately related 
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realms. The first is funding, be it direct or indirect. The second is the array of other 

procedures which structure the relations of government and interest groups. 

We suggest that present funding mechanisms are difficult to understand and, therefore, 

may sometimes be perceived as arbitrary. Indeed, ministers and officials sometimes have 

difficulty explaining the rationale for some funding programs.' There is difficulty 

ascertaining the purpose(s) for which funds are expended and whether govenunent is getting 

"full value". Moreover, processes used to allocate funds may lack credibility and legitimacy 

in the eyes of the public." There may be a perception that governments take advantage of 

the non-visible nature of funding processes to "put pressure" on interest groups.' In 

addition, the ability of government to communicate with and respond to the concerns of 

interest groups is profoundly affected by a host of other procedures and laws not having a 

bearing on funding, such as the doctrine pertaining to standing and the hiemrchy of interests 

and rights set out in the Charter.  The paper discusses both funding and other procedural 

aspects of govenunent-interest group relations. If we are correct in our view that present 

procedures and funding processes are inadequate to meet contemporary challenges, then there 

is a need to reform procedures and present approaches to fimding. The authors propose such 

reforms. 

A preliminary aspect of developing such new procedures (including funding) is to 

ascertain whether different categories of interest groups œdst and whether the various 

categories warrant different procedural treatment. The following two chapters address that 

15 For example, consider the controversy concerning funding for women's programs discussed in Danielle 
Crittendon, "REAL women don't eat crow: the feminists thought they had a corner on federal funds until a band 
of house-wives - called REAL women- tried to ho rn  in", Saturday Night Magazine, (May, 1988). pp. 27-35. 

16  Ibid. 

17 E.g., see the controversy concerning alleged telephone calls from gove rnment officials to interest groups 
during the Charlottetown Accord process: A. Picard, "Ottawa accused of blackmail", The Globe and Mail, 
Sept. 17, 1992, p. Al. 



Chapter 1 	 13 

challenge. Chapter 2 defines what we will call "public interest groups" while Chapter 3 

defines "Charter-recognized interest groups" and "special interest groups". 

An aspect of the articulation of more precise and defined categories of interest groups is 

a consideration of the actual organization and activities undertaken by those groups. This 

enables us to understand more clearly the organizational challenges faced by groups 

themselves, from their perspective. This may help government to decide on the most 

appropriate and efficient means to support certain categories of interest groups. Such a 

consideration is undertaken in Chapter 4. 

All interest groups pursue their activities within a legal and tax structure which is 

profoundly influential in determining behaviour. The legal context within which interest 

groups operate (Chapter 5) is also of considerable sepamte and special significance for 

government. This is because the Charter  now provides a newly articulated standard by 

which the courts and the public can and will judge any government act or procedure. 

Chapter 5 is of particular importance in that regard because it suggests that current 

procedures do not fully accord with the Charter.  The tax structure (Chapter 6) is, of course, 

a key aspect of funding since indirect tax expenditures authorized by law constitute a major 

expenditure on interest groups. 

Administrative issues related to funding as well as a further discussion of the political 

legitimacy of fiinding are provided in Chapter 7. Finally, with this background, an 

alternative approach to funding is set out in Chapters 8 and 9. 
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Summary 

1. Groups, or little "platoons", are the building blocks of a healthy society. They give 
people a sense of identity and place that is valuable for social stability and happiness. 

2. Interest groups are groups which seek to influence government--although, in some 
cases, their primary activities may not be trying to influence public policy. 

3. Interest groups provide a "school" for democracy and are valuable on that account 
regardless of whether they successfully influence government policy. 

4. Interest groups can provide government with important information about the effects 
of its policies on people in society. 

5. "Laissez faire" policies by government towards interest groups will result in fewer 
and weaker interest groups representing broad societal interests. Hence, some better-
endowed and organized interest groups representing more narrow, focussexl interests 
are likely to have an undue and unbalanced influence. 

6. On the other hand, government intervention may unduly strengthen groups beyond 
their actual degree of support in society. 

7. Information provided by interest groups may not reflect societal views because of the 
effects of government actions and policies on the interest groups. 

8. Government actions and policies influence the formation, organization, tactics and 
power of interest groups. 

9. Interest groups seek to influence government so that the power of goverrnnent can be 
used to achieve objectives thought desirable by particular groups. 

10. Because of the potential for power-seeking of interest groups, liberal and 
democratically oriented political theorists have sought ways to control the power of 
such groups without suppressing them. 

11. Diversity is a means of assuring that interest groups play a benevolent role in 
government and society without the need for suppression. 

12. Interest groups can and do perform a wide variety of services and engage in many 
activities that are not solely related to their government-influencing functions. 
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Chapter 2 

PUBLIC INTEREST GROUPS DISTINGUISHED FROM OTHER INTEREST 
GROUPS 

Introduction 

It is important to distinguish between broadly different types of interest groups so that it 

may be determined which type, if any, warrants being systematically treated in different 

ways by government, particularly with regard to fimding. Accordingly, we believe it is 

useful to distinguish public interest groups from other types of interest groups because of the 

types of interests they represent and because they confront special structural problems in 

establishing themselves as formal organizations. In some cases, they also perform unique 

and necessary functions for government which other types of interest groups cannot. 

Defining public interest groups  in a manner which usefiilly distinguishes them from other 

types of groups is not an easy task. Political scientists and specialists in public 

administration have found it difficult to agree on a definition for a public interest group.' 

Despite the academic uncertainty -- indeed, perhaps because of it -- there is a need to explain 

rather precisely what a public interest group is as part of the task of considering problems of 

government-interest group relations. The present federa l  approach to its relations with and 

funding of interest groups is characterized, in part, by a lack of any attempt to rigorously 

distinguish between public interest groups and other types. This may contribute to existing 

problems. When government mixes up different types of groups, it is not all that different 

from a gardener who fails to distinguish oranges from roses. In both cases the harvest will 

 be uncertain, planning is difficult, there will be considerable confusion and fmgers will be 

pricked! The solution in both cases is the same: separate, precisely defmed terms should be 

used to identify and describe the differences among types of groups. 

18 See J. Berry, Lobbying for the People,  (1977), pp. 6-8; S.D. Phillips, L.A. Pal, D.C. Hawkes and 
D.J. Sayas, Interest Groups in The Policy Process,  unpublished study for the Department of the Secretary of 
State, Ottawa, (1990); P. Schuck "Public Interest Groups and the Policy Process", Public Administration 
Review,  Vol. 37, (1977), pp. 132-140; and J. Berry, The Interest Group Society,  2nd ed., (1989). 
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Three Categories of Interest Groups 

Taxonomies are always difficult, but they can be quite useful. For the purposes of 

public policy, we propose three categories of interest groups: public interest groups (to be 

defined below); groups based on Charter-recognized interests (described in detail in Chapter 

3); and special interest groups (also describe,c1 in that chapter). Figure 2-1 provides a 

summary description of the three categories. Despite the ubiquitous use of the term "public 

interest" by virtually everyone in making representations to government, we continue to use 

that term to describe one type of interest group though we attempt to defme that category of 

interest group in a manner which depends upon externally verifiable rather than subjective, 

internally generated characteristics. 

We have distinguished among the three types of groups in several ways. Key 

distinguishing characteristics include: 

• the degree of difficulty they have in overcoming the "free-rider" problem 
(discussed in greater detail below) that afflicts all groups which produce or 
seek to obtain collective benefits of some sort from government. 

• the nature of the motivation of the leaders and members of the group in 
pursuing a particular policy, particularly as to whether the group is primarily 
self regarding or other regarding. 

• the types of public policies they advocate in terms of the scope and kinds of 
benefits they confer on group members and particularly on those outside the 
group. 

By the use of these types of criteria to distinguish amongst the groups, we have sought to 

link the distinguishing characteristics identifying certain types of groups to the reasons which 

suggest that government should support those groups. 

It may be useful in the present context to note that definitions make inherently arbitrary 

distinctions. The groups, themselves, of course, do not necessarily behave so as to fit this or 

that definition (unless motivated in some way to do so). The groups simply do whatever 
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activities their leaders and members wish. They may undertake a wide and changing mix of 

activities as it seems appropriate from their perspective with no regard whatsoever for the 

definitions which we employ to classify them. Nevertheless, there is a need for defmitions to 

help in thinking and, in the present context, to help in deciding which interest group should 

be accorded differing treatment (including the extension of financial aid) by government. In 

effect, definitions, such as those developed here, are neither right nor wrong; rather they are 

more or less useful for deciding what treatment to accord to different types of interest 

groups. 



Public Interest Groups Charter-Recognized Groups Special hnerest Groups 

Figure 2-1 

CLASSIFYING INTEREST GROUPS 
FOR THE PURPOSE OF PUBLIC POLICY 

• Their main advocacy activity is to 
promote public policies which produce 
collective benefits to many Canadians. 

• Public interest groups may also be 
engaged in non-advocacy activities such 
as service to members and others. 

• They pursue what are widely perceive,d 
as broad societal interests. 

• Their members/staff do not receive 
direct material benefits flowing from the 
achievement of their advocacy goals, 
beyond those received by non-members. 

• Public interest groups experience serious 
difficulties in overcoming the "free-
rider" problem; they need public funds 
to be effective. 

• The group exists as at least a fledgling 
organization. 

• The position talcen by one public interest 
group does not inherently have any more 
merit than the position taken by any 
other interest group. 

• No group can claim a monopoly in the 
promotion of any type of public interest. 

• Membership in the group is voluntary. 

• These groups are organized around the 
pursuit of collective interests recognized 
in the constitution (most notably, the 
Charter of Rights and Freedoms),  as 
interpreted by the courts. 

• Their main advocacy activity is to 
promote public policies which further 
their interpretation of collective interests 
recognized in the Charter.  

• Such groups se,ek policies which will 
specifically benefit members of the 
collectivity more than others in society. 

• Groups may also be engaged in non-
advocacy activities such as service to 
members and others. 

• Charter-recognized groups may 
experience considerable difficulty 
overcoming the "free-rider" problem. 

• Government may have special court-
enforceable duties regarding Charter-
recognized interest groups which are not 
provided to others in society. 

• The position taken by one Charter-
interest group does not inherently have 
any more merit than the position taken 
by any other interest group. 

• No organized group based on these 
Charter-recognized interests has a 
monopoly in the promotion of that 
interest. 

• Membership in the group is voluntary. 

• These groups mainly se,ek to advance the 
material interests of members (but there 
may be incidental positive externalities 
for others). 

• At least part of their activity is devoted 
to influencing government policy. Some 
of these policies may produce collective 
benefits that are widely distributed. 

• These groups and group members often 
receive tax deductions for expenditures 
promoting the group's interests. 

• The interest group can have a state-
granted monopoly over a specific 
domain of activity, e.g., licensure - 
doctors, lawyers. 

• Because the interests they are pursuing 
are generally more narrowly focussed 
and usually held by smaller numbers of 
persons in society, these groups typically 
experience less difficulty overcoming the 
"free-rider" problem. 

• The position taken by one special 
interest group does not inherently have 
any more merit than the position taken 
by any other interest group. 

• Membership in the group may or may 
not be voluntary, e.g., closed shop 
unions. 
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Public Interest Groups 

In our society there are many different views about what qualifies as a public interest.' 

As a consequence, there are many opinions about which groups are public interest groups. 

When the term is left vague or undefined, it is inevitable that those who use the word will 

defme it more or less as they think appropriate for their puiposes and according to their 

views about what counts as a public interest. Hence, when government accords benefits to 

those groups that are classified as public interest groups, but fails to provide clear and useful 

definitions as to how public interest groups can be distinguished from others, there is 

tremendous potential for individual public officials simply to decide on an ad hoc basis which 

groups are deserving and which are not deserving of fimding as he or she believes is 

appropriate. The sure result of this approach is uncertainty and considerable suspicion 

amongst non-benefiting groups and the public about why some are favoured and others are 

not. To avoid that outcome, the term needs to be more precisely defmed. There is also 

tremendous potential for abuse: will fimding be withdrawn when one official is replaced by 

another, or when a different political party assumes office? 

Before advancing our own definition of a public interest group, it is useful to review 

briefly how others have defined them. Jeffrey Berry" defmes a public interest group as 

one  that seeks a collective good, the achievement of which will not selectively and 

materially benefit the membership or activists of the organization." In his earlier book, he 

defmed a collective good as those policies for which the benefits may be shared equally by 

all people, independent of membership or support for any given group.' If the concept of 

19 See, for example, Emmett S. Redford, Ch.6--"The Never Ending Search for the Public Interest," in 
Ideals and Practice in Public Administration,  (1958), and Walter Lippmann, The Public Interest.  More than 
two dozen definitions of the public interest are provided in W.T. Stanbury, Business-Government Relations in 
Canada,  (1986). 

J. Berry,  p.cit., The Interest Group Society,  2nd  cd., p. 7. 

From J. Berry,  n.cit., Lobbying for the People, p. 137. Note that Berry excluded groups that receive 
their funding from governmental sources from the defmition of public interest groups be,cause they operate • 

(continued...) 
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collective good is confined to those shared equally by all people, as Berry argues, the 

definition is too narrow for practical purposes, because very few interests can meet these 

requirements. 

Phillips, Pal, Savas and Hawkes' offer the following definition of a public interest 

group: 
en is a group whose members act together to influence public policy in order to 

promote their common interest and whose objective is to benefit people beyond their own 
membership.' 

• lls intentions are not centred upon providing direct economic benefit to its members. 

',Membership is voluntary and relatively open; restrictions are likely to be based only on 
the interest and identity base of the group. 

• The members acting individually would be relatively powerless. 

A major problem with this approach, and most of the other definitions not discussed 

here, is that in our society almost every interest group tries to argue that their particular 

demands are in the public interest because that renders their claim on society or the 
government more acceptable. "The public interest" is a highly evocative term; that is why it 

is used so frequently in discussions about public policy. Further, the very vagueness of the 
term permits it to be used in support of a wide range of activities by govermnent. In 
general, we suggest that government should be skeptical of the claims of all those who say 

they are advancing the public interest. As a result, for the term to be useful, as regards 

21 (... continued) 
under much different constraints (Berry, on.cit., Lobbying for the People, (1977), p. 143). Private groups 
receiving 20% or more of their funds from goveinment were also excluded. If such a ciiterion were applied in 
Canada, the set of public interest groups would be empty. Se,e Chapter 6. 

22  S.D. Phillips et al., op. cit., Interest Groups in the Policy Process,  p. 1. 

n  In some cases these groups may advocate policies that produce selective benefits that go largely to their 
membership, but the core of their activities must be focused on the broader collective good. 
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government-interest group relations and financing, a more restricted and careful definition is 

needed. 

Public interest groups, for the purpose of this paper, may be distinguished from other 

interest groups on the basis of two major characteristics: (I) the interest group has particular 

difficulty or finds it impossible to overcome the "free-rider" problem (this problem plagues 

all groups but is particularly acute for those which advocate policies that benefit broad 

segments of society); and (2) the primary objective of the group is to advance broad societal 

interests which, if the group is successful, will not materially benefit members any more than 

non-members. Each of these characteristics raises interesting and sometimes complex 

questions which are worth exploring in some detail. 

Difficulty in Overcoming the "Free-Rider" Problem 

While they might not know it by name, most organizations devoted to pursuing 

collective goals are ail  too familiar with the "free-rider" problem, since it is a phenomenon 

which tends to impede their ability to attract members. The problem exists because the 

benefits of an organization's advocacy efforts to change a law, policy or program can be 

enjoye,d by both members and non-members of a group alike. In effect, a non-member can 

"free ride" on the work of the others, without bothering to join.' Mancur Olsen explains 

how this problem might be overcome: 

If the members of a large group rationally seek to maximize their personal welfare, 
they will not act to advance their common or group objectives unless there is 
coercion to force them to do so, or unless some separate incentive, distinct from the 
achievement of the common or group interest, is offered to the members of the 
group individually on the condition that they help bear the costs or burdens involved 
in the achievement of the group objectives." 

24  Terry M. Moe, The Organization of Interest,  (1980), p. 3. 

" Olsen, m.cit., The Logic of Collective Action,  p. 2. ( 	6 	(1 S. 
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In brief, individuals concerned with maximizing their personal interests are unlikely to 

expend the effort or costs of membership to join a group pursuing certain types of collective 

benefits (pecuniary or otherwise) unless the benefit he or she receives outweighs the costs. If 

the individual in question would receive the same benefits even without joining the group he 

or she has no economic incentive to do so. Of course, some individuals do join such groups 

in spite of the lack of a personal, material objective, usually because of the satisfaction they 

receive from helping others, and other possible non-material benefits, such as the company of 

like-minded individuals, the sense of contributing to the community, etc.. 

Individuals may also join public interest groups in order to receive certain specific 

membership-oriented benefits, such as subscriptions to magazines, or discounts on certain 

services. However, it should be emphasized that while individuals who join public interest 

groups may materially benefit from these types of membership inducements, they do not 
materially benefit from successful policy advocacy work undertaken by the group any more 

than non-members. Hence, the Consumers Association of Canada (CAC) would be classified 

by us as a public interest group because it pursues a broad societal interest' and because its 

members do not benefit any more than non-members from the positions taken by the 

group.' Yet CAC members currently also receive a subscription to a consumer magazine. 

These secondary inducements are quite apart from any benefits received as a result of 

26 That is, all Canadians are consumers, all Canadi ans are affected by product and service quality, choice, 
price, etc.. Later in the chapter, the "broad societal interest" criteria is discussed in greater detail. 

27  The position of Consumers' Association of Canada members can be contrasted with that of owners of a 
particular product (e.g., a particular make of car) who may join together to seek particular benefits from a 
manufacturer (e.g., if the car rusts prematurely). This latter group would qualify as a special interest group. 
Other examples of the public/special interest group distinction: the John Howard Society, in its pursuit of 
criminal justice administration (composed of middle class imdividuals from a wide variety of professions), 
contrasted with a group of prisoners on death row, who join together to fight capital punishment; Greenpeace, 
composed of individuals from all walks of life concerned with the environment who will not materially benefit 
from positions taken any more than other non-Greenpeace Canadians, contrasted with a group of landowners 
concerned with the effect on property values of a new waste incineration facility, who will materially benefit 
from successful advocacy activities more than other Canadians. 
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successful advocacy work which the group might undertake." Indeed, virtually all groups 

provide some sort of individuated benefits of this nature, in an attempt to counter the free-

rider problem and, thereby, induce individuals to join. 

The provision of such secondary material inducements does not transform a public 

interest group into a special interest group since the key point of distinction remains: a 

member of a public interest group will not benefit any more than a non-member from the 

positions taken by the group, whereas the opposite is true with special interest groups. In 

general, the more narrow an interest is defined, and the more specifically, directly and 

profoundly its activities can benefit a certain, identifiable set of individuals, the easier it will 

be to overcome the "free-rider" problem and attract "joiners" from the pool of potential 

members. Thus, special interest groups -- which typically have a more narrow focus than 

public interest groups -- normally suffer less from the "free-rider" problem than do public 

interest groups. This suggests that public interest groups are likely to be weak relative to 

other types of groups or not exist at all unless gove rnment intervenes to aid the group 

directly. Nevertheless, some of these groups are able to prOvide special inducements better 

than others. As well, it should be noted that even some special interest groups, such as the 

chamber of commerce in a small town, can have similar difficulties in providing tangible 

special inducements to their members. Hence, this criteria, by itself, is inadequate as a 

means of distinguishing public interest groups from other interest groups. 

In Canada -- more than in the U.S., for example" -- it seems clear that groups 

28 Note that CAC members would not materially benefit any more than any non-CAC members from any 
successful advocacy work. 

29  See the discussion in J. Berry, Ibid., on the proliferation of such groups in the U.S.--very largely 
without direct government funding. It is not entirely clear to the authors why so many U.S. public interest-type 
groups can overcome the problem while similar ones in Canada cannot. Perhaps it is because it is accepted that 
U.S. governments will not provide direct funding to interest groups or certain services to individuals, so that the 
community feels more compelled to take on these responsibilities on their own. A study by J. Walker, "The 
Origins and Maintenance of Interest Groups in America", (1983) 77 American Political Science Review  pp. 390 

(continued...) 
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advocating broad, societal interests that are collective and non-pecuniary in nature have 

particular difficulty in overcoming the "free-rider" problem, and in creating individuated 

benefits ." 

A Broad Societal Interest 

The expression "broad societal interest" has been used deliberately by the authors of this 

paper even though it is roughly comparable to the phrase "the (or a) public interest". It is 

used here because it has fewer positive ,  emotional connotations, and thus is less likely to be 

employed by all groups when they define their perspective. Nevertheless, setting out a 

useful definition of a broad societal interest is no easier to accomplish than articulating a 

practical definition of public interest. The fimdamental difficulty remains that virtually all 

groups attempt to frame their demands on government as being in society's interest, even if 

they are at bottom self-interested, in order to gain the "optics" benefit of appealing to be 

altruistic ("other regarding"). 

A hypothetical example may illustrate how this occurs. A provincial bar association, 

consisting of lawyers and speaking for lawyers, has an interest, let us suppose, in 

contingency fe,es. 31  A bar association is likely to maintain that contingency fees are in the 

interest of everyone. They may even believe it. Nevertheless, it is not at all clear that 

society has the same interest in the proposed new policy as do the lawyers. In fact, it is 

"(...continued) 
- 406 notes the high degree of non-governmental, non-member funding of American interest groups -- 
particularly from plivate foundations, and through large gifts from individuals. 

30  These include building on an existing group established for other reasons so that lobbying becomes a 
"by-product," reducing the costs of membership through the use of new communications te,chnology, relying on 
the energy and resources of "political entrepreneurs," and exhorting people to join by persuading them that the 
benefits exceed the costs or that it is unacceptable to "free ride" (think of U.S. public television's "pledge 
nights"). 

31  Contingency fees allow lawyers to take on a case on the basis that, if the suit is successful, they will 
receive a proportion of the final sum awarded to their clients, but if they are not, they will receive nothing. 
Use of contingency fees is being considered in many Canadian jurisdictions, and is common in the United 
States. 
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truly difficult to say objectively whether contingency fees are or are not a broad societal 

interest although it is virtua lly certain that, in the opinion of the lawyers, the proposal is in 

their interest.' 

It appears that there are, in fact, very few interests that are very widely shared in 

society. While one might think of community safety/security, national defence, and the 

prevention of communicable diseases as collective societal goals, reasonable persons can 

disagree about how much tax money ought to be spent in the pursuit of these collective 

goods. Other "broad societal interests" might include maintenance of the basic democratic 

structure, upholding of fundamental freedoms such as freedom of speech, association and 

religion, maintenance of the legal structure (the fair and efficient operation of courts and 

prisons), basic sanitation, consumer protection and environmental protection. The orbit of 

consensus seems to be steadily shrinking -- particularly when people begin to understand the 

consequences of what initially se,em to be innocuous propositions. 

We defme a "broad societal interest" as an interest that has two characteristics: 

Sit is widely shared, i.e., the benefits of the public pàlicy in question extend far beyond 
the members of the group advocating it, and 

•the interest is a collective one in the sense that the policy being advocated necessarily 
produces benefits of a collective (as opposed to individuated) nature. 

Again, it should be stressed that the positions taken by groups with respect to a broad 

societal interest could differ widely (and no position has any more inherent merit than any 

other), and that pursuit of a broad societal interest is not by itself sufficient to warrant 

categorization of an interest group in the public interest category. 

The authors, of course, do not intend to take a position on the issue of contingency fe,es, but merely cite 
it here as an example. 



Chapter 2 	 26 

Other-Regardingness 

The idea of a "broad societal interest" is necessarily over-inclusive as a defining 

characteristic for public interest groups. It still can be too easily employed by virtually all 

groups to justify virtually any policy. For this reason, we require that public interest groups 

meet one additional criteria, which pertains to the membership of the group. It may be 

relatively easy to determine if the members of an interest group will receive a particular 

benefit flowing from the successful adoption of policies advocated by the group beyond those 

of non-members. It is often also possible to ascertain if the policies being advocated are 

likely to confer collective benefits that are quite widely disperse,d in society -- far beyond the 

members of the group advocating the policy in question." 

Applying this approach to the contingency fee situation, if an interest group consisting 

mostly of people who are not lawyers or related to lawyers, drawn together to pursue a 

better justice system, advocates in favour of contingency fees for lawyers, then one has good 

reason to suppose that they are pursuing what they believe to be a broad societal interest as 

opposed to that which is in their private interest.' The exact same view, when put forward 

by lawyers, may or may not be a broad societal interest, but one is entitled to view their 

proposal, even though it is identical with that put forward by the non-lawyers' group, with 

some suspicion in terras of it being in the general interest of society. Indeed, for some 

33  Note again the distinction being made between material (and other) benefits received by individual 
members flowing from successful advocacy work on positions taken by the group as opposed to material (and 
other) benefits received by individual members as a result of their personal involvement in the group. In a 
public interest group, members will not receive any more material benefits flowing from advocacy work than 
others in society, but they may very well take particular pleasure in knowing that they were a part of a cause or 
movement. The leadership of a public interest group are likely to receive particular benefits from their 
involvement, but not from the positions taken by the group. To take an example, the head of a general 
consumer group (i.e., a public interest group) will not receive any more benefits flowing from successful 
advocacy work undertaken on behalf of that group which leads to a new consumer law than will any other 
consumer in society, but that same individual may very well receive salary for this work, accolades from 
colleagues, and significant psychic pleasures. 

34  We use this term to refer to both pecuniary and non-pecuniary benefits that accrue almost exclusively to 
an individual or the members of a specific group. 
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centuries, it has been a principle of fair procedure not to allow people to judge their own 

cause. Similarly, today, there are conflict of interest laws and guidelines designed to 

implement the same general idea. Underlying such rules is the notion that persons who have 

a special self-oriented interest in a particular activity are in a fundamentally different position 

from those who do not. According to our criteria, if the majority of members of a group 

would materially benefit from the achievement of advocacy goals desired by the group more 

than  others in society, then the group does not qualify as a public interest group. 

Final Comments on Public Interest Groups 

It is worth emphasizing that the actual positions adopted by public interest groups might 

not be viewed as in the broad societal interest by many or even most individuals in society. 

A consumer group might take a position in favour of a proposed free trade agreement even 

though polls suggest a majority of Canadians are against the agreement. Similarly, a public 

interest environmental group, might advocate the closing down of a particular resource 

industry even though many Canadians would not support such a position. The point here is 

that, while there may be general agreement that some consumer protection or environmental 

protection is a broadly shared societal interest, there is considerable diversity in opinion as to 

how that interest should actua lly be implemented. 

In effect, broad societal interests become even more contentious as the details of specific 

policies are clarified because the actuality of specific gains and losses for individuals 

becomes clearer. The puipose of having criteria to define a public interest group for public 

policy purposes is clearly not to assure that the policies proposed by such groups are in 

accord with everyone's view of what is good for society. Rather, the objective is to allow 

those in government and average citizens to make common sense distinctions between public 

interest groups and other interest groups that are likely to have a narrower perspective." 

35 As will be discussed in Chapter 3, groups based on Charter-recognized interests may seek collective 
benefits that extend only to members of the group or only to a limited class of people in society. 
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This is important for two reasons. First, there is a significant element of "other 

regardingness" associated with the motivations of members of public interest groups which is 
preserved and clarified by maldng this type of distinction between such interest groups and 
what we have called "special interest groups". (see Figure 2-1). Second, if government 

benefits are to flow to groups, it is essential that there be a rational, externally verifiable 
basis for distinguishing these groups from others, and assisting these groups, but not others. 

Finally, we emphasize that the positions taken by public interest groups have no more 

inherent utility, acceptability, technical worth or moral value than the proposals advocated by 
any other group or individual. The value of distinguishing and fostering public interest 
groups is to encourage the full diversity that exists in society to be represented to 

government, rather than to suppose that substantive positions asserted by such groups are 

inherently superior to those of any other group or individual. 
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Sununary 

The puipose of this chapter is to distinguish public interest groups from other types of 

interest groups, namely Charter-recognized groups and special interest groups. The analysis 

suggests that: 

1. There are widely divergent views in Canadian society about what constitutes the or a 
public interest. Even greater differences emerge when generalities give way to specific 
actions that government might undertake. 

2. It is difficult, if not impossible, to distinguish usefully between public interest groups 
and other types of groups solely by the nature of the interest being advocated. 

3. Public interest groups are those interest groups which have: 

- particular difficulty overcoming the "free-rider" problem; 

- a primary objective of advocating positions in relation to broadly shared societal 
interests; and 

- members and staff who do not materially benefit from successful advocacy activities 
any more than non-members. 

4. A broad societal interest is one that is: 

- widely-shared, i.e., the benefits of the public policy question extend to many in 
society, far beyond the members of the group advocating it; and 

- the interest is a collective one in the sense that the policy being advocated necessaiily 
produces benefits of a collective nature. 

5. Members and staff of public interest groups may receive individuated material and non-
material benefits from membership in the group, so long as they do not selectively 
benefit from the achievement of policy changes which they had advocated any more than 
those of non-members. It is common for public (as well as Charter  and special interest 
groups) to provide individuated benefits to members such as subscriptions to magazines 
relevant to the group, or discounts for relevant purchases, awards, etc.. These types of 
individuated benefits flow from membership, but do not flow from successffil advocacy 
work, and as such are not a criteria for disqualifying a group from the public interest 
category. 
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6. The difficulty that public interest groups in Canada have in overcoming the "free-rider" 
problem means that if government wants to increase the diversity of views actively 
presented in policy making, it may have to provide financial or other assistance to such 
groups. 

7. Because of the diversity of views in Canadian society, no one public interest group can 
realistically claim to represent the public interest in an area or to represent the views of 
all persons. 

8. The positions taken by a particular public interest group on a particular issue may not be 
accepted by many in society, nor by other public interest groups, Charter-interest 
groups, or special interest groups. 

9. The positions taken by a particular public interest group on a particular issue are not 
inherently superior to those taken by other groups and individuals in society. However, 
the positions taken by public interest groups may be less likely to be heard relative to 
special interest groups, due to the particularly significant impact of the "free-rider" 
problem on such groups. In pursuit of diversity, state support of public interest groups 
is more justifiable than for special interest groups. 

II 
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DEFINING CHARTER-RECOGNIZED INTEREST GROUPS AND SPECIAL 
INTEREST GROUPS 

There are some interest groups which, even though they do not meet our stipulated 

criteria for public interest groups and so would otherwise qualify as special interest groups, 

nevertheless have been given a unique, preferential status in Canadian society which 

distinguishes them from both the public and special interest group categories. We refer to 

these groups as Charter-recognized interest groups because the Charter of Rights and 

Freedoms,  through its terms and its protections for defined interests, is capable of providing 

them with constitutional recognition and entitlements not afforded to other types of groups. 

In this chapter, both the identifying characteristics of Charter-recognized and special interest 

groups are set out. 

Charter-Recognized Interest Groups 
The idea that certain collectivities" have a special constitutional identity, and that 

persons and groups claiming to represent those collectivities will draw on this constitutional 

identity in their relations with government and society, has been explained and explored most 

notably by political scientist Professor Alan*Cairns, in numerous scholarly writings." 

Among other things, Cairns notes: 

Aboriginals, women, official language minorities and others have constitutional 
identities. They have been named -- singled out for recognition -- in the written 
component of the constitution that emerged in 1982." 

36  The word "collectivities" is used here in contra-distinction to the terms "groups", and "individuals." A 
collectivity is a pool of individuals, each of which possesses certain identifiable characteristics which 
distinguishes those individuals from others in society. These individuals may or may not organize themselves 
into groups, which take positions concerning particular aspects of perceived importance to the collectivity. 
Thus, for example, it will be shown that aboriginals are a collectivity which has a special constitutional status in 
Canada. Yet within this general colle,ctivity, there can be dozens of different groups, all with different aims and 
positions, attempting to influence government with respect to issues of importance to them. 

37  Quotations and citations from his work are provided throughout this chapter. 

38 A. Cairns, "Constitutional Minoritarianism in Canada", in Watts and Brown (eds.), Canada: The State 
of the Federation,  Kingston: Queen's University, p. 71 at p. 81. 
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More germane to our concerns in this paper, Cairns states: 

The representatives of women's groups, of aboriginals, of visible minorities, of 
supporters of multiculturalism... and basic defenders of the Charter  employ the language 
of being accepted or being treated as an outsider, of being treated with respect as a 
worthy participant...They employ the language of status...." 

Cairns observes that Mlle Charter  has ca lled forth an interest group structure that parallels 

the cleavages and interests that it singles out for attention..."' The position taken here is 

that the ability of particular groups to demand certain procedural and/or substantive 

entitlements not available to others -- ultimately, through judicial action, if necessary -- is 

such as to create a distinctive category of interest groups between the more conventional 

categories of public and special interest groups. 

The Special Nature of the Charter 

Collective interests which are singled out for recognition under the Charter  have a 

particular, elevated and protected status in Canada which flows from the special nature of the 

Charter  itself. Unlike ordinary legislation passed by Parliament or provincial legislatures, or 

policies emanating from government departments or agencies, the Charter  is part of the 

supreme law of the country, binding upon both levels of govertunent except in special 

circumstances. It is part of the Canadian Constitution, and as such the interests which are 

recognized in it are constitutionally protected interests. Thus, the Constitution, and the 

Charter  as a component part of the Constitution, represents a statement of ultimate 

39  A. Cairns, "Citizens (Outsiders) and Govemrnents (Insiders) in Constitution-Malcing: The Case of 
Me,ech Lake," Canadian Public Policy,  [1988] Vol. XIV p. S121 at p. S139. 

Cairns, "Constitutional Minoritarianism....", op cit.,  at p. 78. 
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importance in our society, and the values which it enshrines are of heightened significance as 

an authoritative expression of our society's aspirations, values and beliefs.' 

It is not necessary in the context of this discussion to delve into detailed and legalistic 

analysis of the terms of the Charter.  Moreover, as courts have already noted, the Charter  is 

a living, evolving part of Canadian society, capable of adaptation to meet changing 

circumstances, so that the particular meaning ascribed to any of its terms today by courts, 

legislatures or others is not necessarily the final intetpretation.' But, it needs to be 

emphasized that the application of the Charter  extends beyond testing the acceptability of 

legislation and regulations to encompass gove rnment action such as the exercise of statutory 

powers or discretion,' the use of its contractual powers, and indeed, as then-Chief Justice 

Dickson stated in the Operation Dismantle  case', "all acts taken pursuant to powers 

granted by law...". In short, then, all governmental behaviour or activity could be subject to 

Charter  scrutiny, and in turn , all relations of government with individuals and groups are 

potentially the subject of Charter  review and protection. As will be discussed later in the 

chapter, this means that government funding programs and individual decisions concerning 

funding must be undertaken in a manner consistent with Charter  values. 

41  It should be noted that some collective rights are the subject of constitutional instruments outside of the 
Charter,  such as in sections 93 and 133 of the Constitution Act, 1867,  pertaining to denominational schools: see 
discussion in AG Quebec v. Greater Hull School Board  [1984] 2 SCR 575; and Reference Re an Act to 
Amend the Education Act  (1986) 53 OR (2d) 513 (Ont. C.A.). See also section 35 of the Constitution Act, 
1982, pertaining to aboriginals. However, because the Charter  represents the most significant aggregation of 
actionable collective interests located in Canadian constitutional instruments, it is the nominal focus of 
discussion here. 

42  In Hunter et al. v. Southam Inc.,  [1984] 2 SCR 145 the Supreme Court of Canada stated that the 
judiciary, as guardian of the Charter and of the Constitution  generally, must not "read the provisions of the 
Constitution like a last will and testament lest it become one." 

43  McIntyre, J., in Retail. Wholesale and Department Store Union et al. v. Dolphin Delivery Ltd, 
[1986] 2 SCR 573, as interpreted in McKinney v. University of Guelqh,  [1990] 3 SCR 229. 

" Operation Dismantle Inc. v. R.,  [1985] 1 SCR 441. 
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It is also essential to recognize the democratic dimensions of the Charter.  Not only is 

the Charter  intended to protect individuals and groups from certain acts of government and 

society, but also to enhance their ability to participate fully in public decision-making.' In 

a recent Supreme Court of Canada case, Chief Justice Dickson (since retired) commented on 

section 1 of the Charter  in the following manner: 

The Court must be guided by the values and principles essential to a free and democratic 
society which I believe embody, to name but a few, respect for the inherent dignity of 
the human person, commitment to social justice and equality, accommodation of a wide 
variety of beliefs, respect for cultural and group identity, and faith in social and political 
institutions which enhance the participation of individuals and groups in society. The 
underlying values and principles of a free and democratic society are the genesis of the 
rights and freedoms guaranteed by • the Charter  and the ultimate standard against which a 
limit on a right or freedom must be shown, despite its effect, to be reasonable and 
demonstrably justified.' 

As we shall se,e, the Charter  may very well impose positive governmental obligations in 

relation to groups concerning the conduct of government decision-making. 

What is particularly important for our purposes is to note the clear signal the Charter 

sends to governments, the public and the private sector concerning the special nature and 

protections to be accorded to collective interests recognized in its provisions. As Professor 

Cairns has noted, the Charter  has provided a "voice" for such interests.' Groups centrally 

concerned with articulating the nature of that voice and promoting or defending collective 

interests in their relations with govermnent may be deserving of support even if those 

interests cannot be characterized as public in nature. It should also be noted that the authors 

express no opinion on the advisability of enshrining protections to certain collectivities and • 

45 See, eg., Cairns, "The Past and Future of the Canadian Administrative State", og. cit., and Jackman, 
"Rights and Participation: The Use of the Charter  to Supervise the Regulatory Process" [1991], 4 CJALP 23, 
at p. 24-27. 

46  R. v. Oakes, [1986] 1 SCR 103 at 136. Emphasis added. 

47 A. Cairns, "Constitutional Minoritarianism in Canada", in R. Watts and D. Brown,(eds.), Canada: The 
State of the Federation 1990. 
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not others in the Charter:  we start from the position that this is a constitutional reality, and 

thus one which has direct significance for any discussion of governmental relations with 

interest groups. The objective of this section of the paper is to elaborate on how the Charter 

has or could affect government-interest group relations. 

Individual and Collective Interests under the Charter 

It is difficult to make generalizations about the nature of the collective interests 

recognized in the Charter  because they are not located in the same provisions, nor are they 

articulated using the same language. Nevertheless, these interests can be identified and their 

basic implications discussed. The first step is to distinguish individual interests from 

collective interests. Both types of interests are recognized and are the subject of protections 

(rights) and support (duties on the part of government) under the Charter.  

Individual interests subject to Charter  protection and support are those interests which 

pertain to any person, regardless of the existence of special characteristics possessed by that 

person which render him or her a member of a collectivity definable by those special 

characteristics. Straightforward examples of such individual interests, in the form of rights, 

are those pertaining to criminal or regulatory procedures, such as s. 8, concerning the right 

of every person to be secure against unreasonable search and seizure, or s. 9, the right to not 

be arbitrarily detained or imprisoned. With such interests, it is clear that all individuals have 

these protections no matter what the particular characteristics of that individual and that no 

one can  be excluded from the protection of those interests in their relations with govermnent. 

Collective interests which are protected under the Charter,  on the other hand, are 

identifiable by the fact that individuals who have certain attributes in common with others of 

a collectivity are given special recognized status as a collectivity. The Ontario Court of 

Appeal has recently described the distinction in the following language: 
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Collective or group rights....are asserted by individuals or groups of individuals because 
of their membership in the protected group. Individual rights are asserted equally by 
everyone despite membership in certain ascertainable groups. Collective rights protect 
certain groups and not others." 

As we shall see, certain groups in our society, often perceived to be situationally 

disadvantaged such as aboriginals, disabled, ethnic and language minorities, and others, have 

been singled out for special protections under the Charter.  Insofar as an interest group is 

centrally concerned with influencing govenunent in *furtherance of these collective rights, 

either the group itself, or the members of it acting through the group, may possess a status 

not available to others. 

Commentators have suggested that, whereas individual interests recognized under the 

Charter  can normally be protected through review and control of laws and behaviour of 

govenunent (e.g., the invalidation of a law which denies the right of every person to the 

interests specified in the Charter),  some type of positive action on the part of government 

may be required to protect certain collective interests. This may entail special measures to 

ensure the effective participation of Charter-recognized groups." It should be noted that 

48  Reference Re an Act to Amend the Education Act  (1986), 53 O.R. (2d) 513, at p. 566. Emphasis in 
original judgment. Note that the court seems to use the terms "collective" and "group" rights interchangeably, 
whereas a distinction is drawn between the two for the purposes of this paper. Some commentators also make 
distinctions between "stronger" and "weaker" forms of group rights; depending upon whether only the group or 
individuals within the group have legal rights. See, e.g., R. ICapashesit and M. Klippenstein, "Aboriginal 
Group Rights and Environmental Protection", [1991] McGill L.J. 925, at pp. 936 - 937. It is not necessary, for 
the purposes of this paper, to explore the viability of this distinction. 

49  Se,e, eg., W. TamopolsIcy, "The Equality Rights", in Tamopolsky and G. Beaudoin, The Canadian  
Charter of Rights and Freedoms: Commentary (1982), esp. at pp. 437 - 438 where he states the following: 

This leads to the second distinction between group rights and individual rights. The guarantee of a human 
right like free expression essentially requires the non-interference of the state. A language right, on the 
other hand, requires positive governmental action. It may be that the government is required to have civil 
servants who can comprehend the language of the citizen and reply to him/her in his/her language. It may 
be that the government is required to expend funds to provide instruction in the guaranteed language. It 
may be that the government must expend funds to promote cultural activities which protect and promote 
the guarante,e4 language. 

(continued...) 
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the coexistence of individual and collective interests, both of which are recognized and 

protected under the Charter,  may lead to situations where the two are used in combination, 

but also will inevitably lead to clashes between the two, and even between competing 

collective interests." 

The existence of collective rights, and how such rights operate in a legal system 

heretofore focused on individual rights is currently the subject of much scholarly debate in 

Canada.' Thorough examination of the individual-collective rights dynamic is beyond the 

scope of this paper. Suffice it to say for present purposes that collective interests have been 

recognized and given special protection under the Charter,  and that (as is discussed below) 

this recognition directly affects the claims and organization of many interest groups in 

Canada. 

Charter-Protected Collective Interests 

In discussing the variety of collective interests identified in the Charter  it is important to 

emphasize three facets of the issue. First, the actual groups which are centrally concerned 

with the promotion of a particular identified Charter  collective interest may be quite varied, 

and indeed, may take diametrically opposed positions on key issues of concern to the 

'(...continued) 
While language rights are used as an example, it is submitted that the same approach applies to other 
constitutionally protected collective interests. A practical example of such state protection for collective 
interests is provided later in the chapter, pertaining to the Federal Court of Appeal de,cision Native Women's 
Association of Canada et al. v. The Queen et al.. 

5°  See, e.g., discussion to this effect in Gibson, The Law of the Charter: Equality Rights, (1990), p. vii- 
viii. 

51 See, e.g., [1991] Cdn. J. of Law and Jurisprudence,  Vol. IV, No. 2, devoted entirely to analysis of 
collective rights. See also Kapashesit and Klippenstein, op cit.,  J. Magnet, "Collective Rights, Cultural 
Autonomy and the Canadian State," [1986] McGill L.J. 170; W. Pentney, "The Rights of the Aboriginal 
Pe,oples of Canada and the Constitution Act, 1982: Part I The Interpretive Prism of Section 25" [1988] 22 
U.B.C.L.R. 1, esp. at pp. 24 - 27. 
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collectivity that they represent. This is really a reiteration of an observation made earlier 

with respect to public interest groups -- namely, that many interest groups might be centrally 

involved with the promotion of the same interest, though differently understood by each, and 

these groups may be competing to influence government to view the interest as they see it. 

The perspective, membership, organization and position of such groups on any particular 

issue might differ radically. In a complex democratic society, it should be expected that 

several reasoned viewpoints concerning a given issue or interest may emerge. 

Second, the number and type of collective interests recognized under the Charter  is 

never closed. While some are specifically singled out by its terms, others will  only become 

evident in light of evolving interpretations of the Charter  and changed circumstances in 

society. Thus, it will not be possible to ide-  ntify all such interests here. Instead, we will 

discuss only those which are clearly evident at this point. 

Third, it is taken as understood that many of the groups discussed here may very well 

have existed prior to the introduction of the Charter.  Indeed, these groups may have been 

recipients of government funding. The point for present purposes is that the introduction of 

the Charter  has provided them with a special constitutional status which they did not possess 

prior to the introduction of the Charter.  

Below, the main categories of Charter-recognized collective interests, and their use by 

interest groups, are discussed. Following this, the special interest group category is 

examined. 

Aboriginal-Collective Interests in the Charter 

Section 25 of the Charter  reads as follows: 
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The guarantee in this Charter of certain rights and freedoms shall not be construed as to 
abrogate or derogate from any aboriginal, treaty or other rights or freedoms that pertain 
to the aboriginal peoples of Canada including: 

(a)any rights or freedoms that have be,en recognized by the Royal Proclamation of 
October 7, 1763; and 

(b)any rights or freedoms that may exist by way of land claims agreements or may be 
so acquired. 

While many Canadians may believe that addressing the interests of aboriginal peoples, as 

articulated by interest groups mainly or entirely composed of aboriginals, is in the public 

interest, it is difficult to place such interest groups within our definition of public interest 

groups. This is because aboriginals are particular beneficiaries of any promotion of this 

interest, over and above any benefit which might accrue to society generally (examples of 

such special benefits include: assistance to participate in any government decisions which 

affect aboriginal interests, land clahn settlements, protection of aboriginal hunting and fishing 

rights, etc.). 

Section 25 of the Charter  is known as an "interpretation or non-derogation provision,' 

since it stipulates how the Charter  is to be applied in relation to the rights and freedoms it 

guarante,es. Thus, to be operative, s. 25 must be read in conjunction with other Charter 

provisions, such as those pertaining to equality (ss. 15 and 28), fre,edom of expression (s. 2), 

etc.. In the right set of circumstances, it may be useful for an aboriginal group to draw on 

other constitutional provisions which specifically pertain to aboriginal interests. 53  

52 Gibson, op cit.,  at p. 2866. 

53 Other constitutional provisions pertaining to aboriginals include ss. 35, 35.1, 37, and 37.1 of the 
Constitution Act, 1867, as well as s. 94(2) of the Constitution Act, 1867.  Because aboriginals are the subje,ct of 
distinctive constitutional recognition both within the terms of the Charter,  and in other constitutional 
instruments, it is accurate to say that aboriginals are both "Charter-"  and, more broadly, "constitutionally"- 
recognized collectivities. For discussion of the constitutional implications of s. 35 of the  Constitution Act, 
1982, see, e.g., W. Pentney, "The Rights of the Aboriginal Peoples of Canada in the Constitution Act, 1982, 
Part II, Section 35: The Substantive Guarantee" [1988] 22 UBCLR 207. 
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One commentator describes how s. 25, operating as an "interpretive prism", might 

function in practice: 

....if an equality rights claim involves a treaty right held by an Indian, the s. 25 
interpretive "prism" will operate so as to alter the scope or content of the s. 15 equality 
right. Without s. 25, the equality claim could be resolved by applying the principles 
which ordinarily govern such cases. Section 25 triggers different principles which derive 
from the substantive content of the section. 54  

For example, if government officials were to withdraw special hunting or fishing licences to 

aboriginals on the basis that the licences offended the principle of equality set out in s. 15 of 

the Charter,  it would be open to an aboriginal group so affected to use s. 25, in conjunction 

with any existing treaty rights applying to hunting and fishing, to maintain their special 

entitlements. 55  

There is room for debate as to who qualifies as a member of the "aboriginal peoples of 

Canada". The Constitution Act, 1982,  defines the phrase as "Indians, Inuit, and Metis 

People of Canada," 56  but it is not entirely clear who can be considered Indian, Inuit or 

Metis." It may be particularly difficult to make decisions as to which groups can be said to 

adequately or legitimately represent the aboriginals within Canadian society." For present 

ptuposes, it is sufficient to note that, because aboriginals as a collectivity have been afforded 

special status under the Charter  and in other constitutional instruments, as a result, groups 

54 Pentney, "Part One", op cit.,  at p. 29. 

55  Section 35 of the Constitution Act, 1982,  is also directly pertinent to questions of the special position of 
aboriginals regarding hunting and fishing: see in particular R. v. Sparrow  [19901 1 SCR 1075. 

56 Section 35(2). 

57 In the past, there has been considerable judicial debate concerning the meaniaig of the term "Indians", as 
found in s. 91(24) of the Constitution Act, 1867:  see discussion in Hogg, Constitutional Law of Canada  (3rd 
ed., 1992) at pp. 665 - 666. 

58  See, for example, discussion later in  this  chapter of the Native Women's Association of Canada v. The 
Queen et al.  (1992) case, where the allocation of federal government funding to certain aboriginal groups so 
that they might participate in constitutional discussions regarding aboriginal self-government was successfiilly 
challenged by one of those groups on the basis of  Charter  provisions. 
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attempting to advocate in pursuance of their interests may be the subject of protections and 

entitlements not afforded to other public or special interest groups. 

Multicultural-Collective Interests in the Charter 

Section 27 of the Charter  is devoted to protection of multicultural interests. It reads as 

follows : 

This Charter  shall be inteipreted in a manner consistent with the preservation and 
enhancement of the multicultural heritage of Canadians. 

Based only on a reading of its terms, it is unclear exactly what is the "multicultural 

heritage of Canadians." The term is not defmed in the Charter.  It is an interest which is to 

be protected, but its nature is far from obvious." It is also far from obvious as to what 

might amount to "preservation and enhancement" of the multicultural heritage. The notion 

of "preservation" is essentially defensive in character, whereas "enhancement" connotes a 

more proactive role on the part of those interpreting and applying the Charter.'  In 

addition, it is not clear which groups qualify as being multicultural in nature. Some 

commentators have suggested that the section is of limited value,' while others contend that 

it is essential for recognition and protection of the collective dignity and collective cultural 

rights of such groups.' 

59 As one commentator put it, "There is no readily apparent meaning to be gleaned from the words of the 
text -- no intelligible or agreed upon content for the multiculturalism principle." Per J. Magnet, 
"Multiculturalièm and Collective Rights: Approaches to Section 27", in Beaudoin and Rathushney, eds., The 
Canadian Charter of Rights and Freedoms  (2d ed.), 1989, 739, at p. 755. 

60  This point is made by J. Magnet, ibid., at p. 740. 

61 E.g., P. Hogg, Constitutional Law of Canadas Canada Act. 1982 Annotated  (1982), at p. 27, as 
cited in Magnet, ibid., at p. 741. 

62 See, eg., discussion in Tamopolslcy, se. cit., C. Beckton, "Section 27 and Section 15 of the Charter", 
in Multiculturalism and the Charter;  E. Kallen, "Multiculturalism, Minorities, and Motherhood: A Social 
Scientific Critique of Section 27", in Multiculturalism and the Charter;  Gibson, "Section 27 of the Charter: 
More than a Rhetorical Flourish", (1990) Alta L. Rev 589; and Magnet, op cit.. 
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What is evident is that certain interest groups that are devoted to the further articulation 

and promotion of the multicultural heritage of Canada in their relations with government 

may, in the right set of circumstances, be specially recognized as deserving of support and 

protection from and by the govenunent of Canada. In the absence of such a provision (in 

some cases, supplemented by other provisions, as discussed below), multicultural interest 

groups attempting to persuade government to act in a certain way in furtherance of their 

cultural collective interests would probably not be characterized as public interest groups, 

since the individual members benefit directly and particularly from their activities above and 

beyond most other Canadians. Yet, because of s. 27, groups lobbying for the enhancement 

of the multicultural heritage are in a position to argue that they are worthy of special public 

support and protection. 

The nature of this support is unclear at this point. Section 27 can perhaps be used by 

multicultural groups to strike down laws which they perceive as interfering with the practice 

of their culture. For example, courts have drawn on the existence of s. 27 to support 

conclusions that designated mandatory "day of rest" provisions in retail business holiday 

legislation violated the Charter-protected freedom of religion.' It may be possible for a 

multicultural group to demand govermnent fimding for their participation concerning a 

proposed law or policy which affects them, on the basis of a combination of the Charter 

section pertaining to free,dom of expression/religion/assembly/association (s. 2) and s. 27." 

63 See, e.g., R. v. Videoflicks  (1984), 48 OR (2d) 395 (CA), at pp. 426 - 427; and R. v. Bi2 M Drug 
Mari  [1985] 1 SCR 295. In this case, at pp. 337 - 338, Chief Justice Dickson stated that "...to accept that 
Parliament retains the right to compel universal observance of the day of rest preferred by one religion is not 
consistent with the preservation and enhancement of the multicultural heritage of Canadians." 

64 For an analogous situation, see discussion of Native Women's Association of Canada  (1992) case 
infra. Magnet, op cit.,  at p. 759, states the following: "Voluntary cultural activities, such as film festivals, 
folk events, religious occasions, provisions of educational opportunities including language instruction and the 
like implicate constitutional guarantees for section 2 fundamental freedoms -- religion, expression, assembly and 
association. They also touch on equality values through the allocation of governmental facilities such as school 
gymnasia, parks and the expenditure of funds. In considering governmental obstruction of, or disinclination to 
facilitate, these and related activities, courts would have to assume an aroused sense of respect for the 
importance of symbolic ethnicity as a critical inspiration behind Canada's constitutional commitment to the 
multiculturalism principle. 
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Finally, it may be possible that s. 27 could be used by multicultural groups in conjunction 

with other Charter  provisions, such as s. 15 (equality) and s. 23 (the official language 

education guarantee) to press for affirmative action by government on their behalf. 65  

Gender Equality Under the Charter 

Section 28 of the Charter  pertains to gender equality. It states as follows: 

Notwithstanding anything in this Charter,  the rights and freedoms referred to in it 
are guaranteed equally to male and female persons. 

As with ss. 25 and 28, s. 27 is an interpretational provision, thus necessitating that it be read 

in conjunction with other Charter  provisions which provide guarantees concerning certain 

rights and fre,edoms. In the sense that s. 28 is centrally concerned with equality, and 

particularly equality of the sexes, there is clearly overlap with s. 15. 

Some commentators have remarked that, in spite of its neutral phrasing, s. 28 is 

regarded as "the women's clause" because women's groups successfully fought for its 

inclusion in the Charter,  and now quite understandably have adopted a proprietary attitude 

toward it.' While historically this might be true, from a legal and constitutional 

perspective, the provision is not limited to recognition of women's interests nor to any 

particular view of gender equality. 

In the right set of circumstances, interest groups devoted to the pursuit of equal 

protection of Charter  rights and freedoms related to gender may be afforded special 

recognition and, in turn, protection through this provision. A recent court decision, Native 

65 Magnet, on cit.,  lists a host of institutional infrastructure proposals designed for group preservation at 
pp. 760 - 767. For an example of a combined s. 23 (minority language education) and s. 27 (multiculturalism) 
action, see Reference re Education Act of Ontario and Minority Lanuuaae Riehts  (1984) 10 DLR (4th) 491, 
where the Ontario Court of Appeal at p. 529. 

66  Cairns, cm. cit., "Constitutional Minoritarianism",  p. 78. 
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Women's Association of Canada et al. v. the Queen et al., 67  illustrates how this 

provision can be used by groups in the context of government-interest group funding. As 

part of the Charlottetown constitutional consultations, the federal goverment provided 

funding to certain aboriginal groups so that they might present their views conce rning 

aboriginal self-government, and its relation to possible constitutional reform." One 

aboriginal group, the Native Women's Association of Canada (NWAC), which received only 

indirect and minimal funding through this process, objected to the funding approach used. 

They raised a Charter  challenge to the funding, arguing that it violated .  s. 2(b) (freedom of 

expression), s. 15 (equality), s. 28, and s. 35 of the Constitution Act, 1982.  In 1992, the 

Federal Court of Appeal rendered its decision. The Court noted the following: 

Parliament has the right to provide funding or not as it chooses but, in choosing to fund, 
it is bound to observe the requirements of the Charter. The government, in exercising a 
discretion to fund that Parliament has given it, must be equally bound. Generally, I 
should think a decision to fund will be made on the basis of ne,ed to permit effective and 
informed expression by an otherwise handicapped and particularly concerned interest 
group. A proper decision to fund one group but not another should be readily justifiable 
under section 1 of the Charter." 

The Court concluded that, by inviting and funding the participation of certain aboriginal 

groups with a known record of advocating self-government contrary to the equality principles 

enshrined in the Charter,  and excluding the equal participation of an aboriginal group which 

purports to speak for aboriginal gender equality in self-government (a group characterized as 

67  [1992] 3 F.C. 192. 

68 For more complete historical description, see ibid., at pp. 200 - 207. Note that the right of aboriginal 
peoples to participate in constitutional review processes has, to a certain extent, been enshrined in ss. 37 and 
37.1 of the Constitution Act, 1982. 

69 Ibid., at p. 218 (footnotes omitted). 
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consisting of individuals who are "doubly disadvantaged"' in the sense of being aboriginals 

and women), the federal government had accorded the advocates of.... 

...male-dominated aboriginal self-governments a preferred position in the exercise of an 
expressive activity, the freedom of which is guaranteed to everyone by paragraph 2 (b) 
and which is, by section 28, guaranteed equally to men and women. It has thereby taken 
action which has had the effect of restricting the freedom of expression of aboriginal 
women in a manner offensive to paragraph 2(b) and section 2821  

Accordingly, the Federal Court of Appeal issued a declaration stating that the method of 

funding was offensive to s. 2(b) and ssection 28 of the Charter. 72  While not requiring that 

NWAC be provided the same funding as the 'other groups, the court intimated that a more 

appropriate quantum of funding, bearing in mind the principle of equality, should be 

devised.' Leave to appeal this decision to the Supreme Court of Canada was granted 

March 11, 1993. At the time of writing, the appeal had not yet been heard. 

For the puiposes of this paper, it is not necessary to take a position on the ultimate 

conclusions reached by the Federal Court of Appeal. What is of interest is the reasoning 

process evident in the decision, and in particular the observations as to the relation between 

the Charter  and funding of interest groups where the funding is intended to elicit positions as 

part of a process to amend or develop a law or policy. It can be seen that, through any 

number of the Charter's  provisions pertaining to collective interests, groups which are 

70  Ibid., at p. 199. The Court of Appeal elaborated as follows: "There is ample evidence which need not 
be reviewed that they imdividually [both NWAC and two members of NWAC brought the action], and native 
women as a class, remain doubly disadvantaged in Canadian society by reason of both race and sex and 
disadvantaged in at least some aboriginal societies by reason of sex. The uncontradictecl evidence is that they 
are also seriously disadvantaged by reason of sex within the segment of aboriginal society residing on or 
claiming the right to reside on Indian reservations." 

71  Ibid., at p. 212. 

72 Ibid., at p. 220. 

73  Ibid., at p. 219. 
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devoted to pursuing those interests are in a position to challenge goverrnnent funding 

arrangements which restrict their ability to express their positions. 

In the absence of the Charter,  it is apparent that an aboriginal group devoted to gender 

equality which is "founded and led by aboriginal women,"' and devoted to "advanc[ing] 

their issues and concerns and to assist and promote common goals toward native self-

determination"' would be considered a special interest group using the definitions set out in 
this paper, since aboriginal women would benefit from the policies advocated above and 

beyond those of other Canadians. Yet, as a result of the Charter, and the court's conclusion 
that NWAC is "an otherwise handicapped and particularly concerne,d interest group,' this 
group is the recipient of a constitutional entitlement not available to other interest groups. 

Education of Official Language Minorities, Denominational Schools 

Section 23 of the Charter  provides special protections regarding the education of official 
language minorities. Groups composed of members of official language minorities (e.g., in a 
province where most residents are English spealdng, the group might consist of individuals in 
a particular community whose first language is French) may advocate on behalf of their 
Charter-guarante,ed right to state-funded education in that official language minority. In 
contrast, groups composed of parents desirous of education for their children in a language 
other than the official language minority would not be entitled to any special protections 
under s. 23. 77  It is clear that, in the absence of s. 23, groups advocating education in 
French or English (whichever is the minority) would be considered special interest groups, 

74 Ibid., at p. 199. 

75  Ibid. 

76  Ibid., at p. 218. 

77  Such groups may argue for special protections pursuant to other constitutional provisions, such as 
Charter  s. 27 and 29, as well as s. 93 of the Constitution Act, 1867. 
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since members of the official language minority would benefit from the positions taken by 

the group beyond what any other non-official language minority group could expect. 

The special position of official language groups may be further supported by other 

provisions in the Charter,"  in other constitutional instruments,' and in ordinary laws.' 

The extent and nature of s. 23 education rights of official language minorities are currently 

being explored in a host of decisions across several provinces, as law-makers und courts 

attempt to- "operationalize" the broad principles set out in the section.' The question of 

whether or not s. 23 mandates that official language minority education must be supplied in 

separate facilities has been the subject of debate in recent court decisions.' 

Section 29 of the Charter  states that Inlothing in this Charter abrogates or derogates 

from any rights of privileges guaranteed by or under the Constitution of Canada in respect of 

denominational, separate or dissentient schools." By virtue of other constitutional 

provisions,' denominational, separate or dissentient schools created by the provinces have a 

special constitutional status. In the absence of s. 29, this special status would be vulnerable 

to attack under s. 15 which requires equal treatment and benefit of the law. However, the 

existence of s. 29 can potentially protect such schools, and in turn, the beneficiaries of these 

78 E.g., ss. 23 and 27 may be read together, as in Reference re Education Act of Ontario and Minority 
Language Rights,  discussed below. 

79  E.g., s. 93 of the Constitution Act, 1867. 

80 E.g., Official Languages Act, RSC 1985, c. 0-3. 

81 E.g., see Reference re Education Act of Ontario and Minority Lan2une Riets  (1984) 10 DLR 
(4th) 491 (Ont. CA); Mahe y. Alberta  (1985) 64 AR 35 (Q.B.). 

82 see.  e.g., discussion in Reference re Education Act of Ontario and Minority Lanzuage Rights,  92 

cit., and Reference re Public Schools Act (Man.)  (1990), 64 Man. R. (2d) 1. 

83 E.g., s. 93 of the Constitution Act, 1867. 
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schools, from successful Charter  challenges." Because certain schools have special 

constitutional status, in turn, groups comprised of beneficiaries of that constitutional status 

and devoted to that interest have a status not available to others. In the absence of this 

status, it is clear that groups organized to pursue the interests of denominational, separate or 

dissentient schools would be classified in the special interest category. 

It is clear that official language minorities, and denominational, separate or dissentient 

schools subject to constitutional protection, and in turn groups consisting of members from 

this collectivity, have a status and entitlements not afforded other language minority groups 

or school groups which removes them from the special interest group category and places 

them in a distinctive constitutional category. 

Section 15 Equality-Seeking Groups 

A key Charter  provision pertaining to collective interests is s. 15. Section 15 (1) reads 

as follows: 	 • 

Every individual is equal before and under the law and has the right to the equal 
protection and equal benefit of the law without discrimination and, in particular, 
without discrimination based on race, national or ethnic origin, colour, religion, sex, 
age or mental or physical disability. 

This provision can be divided into two components. The first part pertains to the right of 

every individual to equality. The nature of this equality is further elaborated upon in four 

clauses -- e,quality before and under the law and to e,qual protection and equal benefit . of law. 

Some commentators have observed that the elaboration of what equality means in the four 

clauses is designed to encompass as many possible dimensions of legal equality as possible: 

[Mlle four equality clauses make it abundantly evident that the drafters intended to 
cover every conceivable operation of the law and to require that, in its operation, 

84 See, e.g., Re Bill 30  [1987] 1 SCR 1148. 
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"every individual" be treated "without discrimination" particularly with respect to a 
number of specifically recognized categories.' 

In the present context, it is not necessary to analyze the precise distinction between the 

four clauses. In fact, courts in interpreting the provision have so far cautioned against such 

precision: 

[I]n these early days of inteipreting s. 15 it would be unwise, if not foolhardy, to 
attempt to provide exhaustive definitions of phrases which by their nature are not 
susceptible of easy definition and which are intended to provide a framework for the 
"unremitting protection" of equality rights in the years to come." 

Suffice it to say that by elaborating on equality to include equality before and under the law 

and equal protection and benefit, a positive obligation is being imposed on government to 

ensure that equality is achieved. This interpretation is borne out in the reasons for decision 

in the Supreme Court of Canada case, Andrews v. the Law Society of British Columbia, 

which imply that govermnent has a positive obligation to enhance the ability of disadvantaged 

groups to participate as full members in democratic society." 

The second component of s. 15(1) amounts to a prohibition of discrimination on the 

basis of certain characteristics. There has been considerable debate as to what is meant by 

"discrimination" -- whether there must be some "adverse impact", or whether it is simply a 

difference in treatment. At a minimum, it would appear to involve inconsistency of 

treatment," at least insofar as it is based on the enumerated characteristics which are listed 

85 See Bayefsky and Eberts, Equality Rights and the Canadian Charter of Rights and Freedoms,  (1985), p. 
396. 

86  Wilson, J., in Turpin,  (1989), 69 C.R. (3d) 97 at p. 121. 

87  Andrews v. the Law Society of British Columbia, [1989] 2 W.W.R. 289 (S.C.C.). This interpretation 
is reinforced by a reading of s. 15(2), as discussed below. See also Jacicman, op. cit., "Rights and 
Participation", p. 26 fn. 26. 

88 See, eg., discussion in Bayesfsky and Eberts, op. cit., Equality Rights and the Canadian Charter of 
Rights and Freedoms,  at pp. 209-210. See also Wilson J. in Turpin  at p. 127, and Gibson p_R. cit., The Law of 
the Charter: Equality Rights,  p. 52. 
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or analogous unlisted characteristics. It is with respect to these enumerated characteristics 

that an element of collective interest protection is integrated into the provision. Section 15(1) 

states there that everyone is equal...and has the right to equal...benefit of the law without 

discrimination and, in particular, without discrimination based on the enumerated 
characteristics of race, national or ethnic origin, colour, religion, sex, age, or mental or 
physical disability. 

The first point to note about these enumerated characteristics is that several of them 

overlap with protections described in Charter  provisions which we have already discussed: 

most notably, the recognition of the special nature of aboriginal interests articulated in s. 25 

may be given an added dimension in s. 15(1) through the protection against discrimination on 

the basis of race, ethnic origin or colour and possibly religion. Shnilarly, the preservation 

and enhancement of the multicultural heritage guaranteed in s. 27 affords recognition to 

cultural interests which are protected against discrimination on the basis of race, national or 

ethnic, or colour. Additionally, the guarantee of equal rights and fre,edoms provided to male 

and female persons under s. 28 is reinforced by s. 15(1) and its prohibition of discrimination 

on the basis of sex. 

The effect of enumemting these various bases of discrimination is to provide explicit 

protection to those collectivities. In turn, racial, ethnic, religious, gender-based, disabled-

based, age-based interest groups, and so on, which are centrally concerned with the 

promotion of equality in relation to the listed categories, could be provided a special support 

and protection under the Charter.  In the absence of these constitutionally entrenched rights, 

any one of these groups when attempting to influence government may be seen to be acting 

in its own self-interest (in the sense that the members of the groups and underlying 

collectivities would benefit from the positions taken above and beyond those of other 

Canadians). The Charter,  however, elevates a special interest concern to an aclmowledged 

societal concern, and provides the collectivity with a special constitutionally protected status. 

It is clear that interest groups consisting of members of these collectivities, devoted to 
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furtherance of the provision's objectives, while perhaps not public interest groups as we have 

defined them, are nevertheless in a position to obtain special recognition not afforded to other 

groups. 

Section 15(1) does not limit the types of collective interests which are deserving of 

special protection to those enumerated therein. It merely explicitly highlights the listed 

interests as in particular being the subject of Charter  recognition and support. It is not 

possible to articulate what other collective interest will be deserving of special protection 

under s. 15(1), but courts have begun to develop criteria for determining them. In Andrews 

v. Law Society of B.C.,  the Supreme Court of Canada decided that a statutory requirement 

that only Canadian citizens could qualify to practise law in the province of British Columbia 

constituted discrimination on the basis of citizenship. The majority held that this 

discrimination was prohibited under s. 15(1) and that the discrimination could not be justified 

as a reasonable limit in a free and democratic society under s. 1. 

Several judges make observations about the nature of the bases of discrimination which 

would be prohibited under s. 15(1). Both Wilson and MacIntyre JJ. discuss " analogous 

groups" being "discrete and insular minorities". Wilson J. emphasizes that s. 15(1) 

discrimination was concerned with protection of groups "suffering social, political and legal 

disadvantage in our society", and groups "lacking in power." This interpretation is 

supported by reference to s. 15(2), which is examined below. La Forest, J. noted that the 

characteristics of citizenship, were not within the control of the individual--they were "not 

alterable by conscious action". 

Section 15(2) authorizes the use of affirmative action laws in the following language: 

Subsection (1) does not preclude any law, program or activity that has as its object 
the amelioration of conditions of disadvantaged individuals or groups including those 
that are disadvantaged because of race, national or ethnic origin, colour, religion, 
sex, age or mental physical disability. 
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The effect of s. 15(2) is to legitimize and approve of positive action taken in relation to 

"disadvantaged individuals or groups". While the provision does not make the distinction 

drawn here betwe,en collectivities and groups, it is clear that groups composed of members of 

an acknowledged disadvantaged collectivity may be the recipient of special recognition. 

Therefore, groups which are disadvantaged can be the subject of positive support and 

protection which is not available to others in society and yet this positive action will not be 

considered discrimination vis-a-vis others in society. For the purpose of this paper, what is 

important to note is that groups comprised of members of identified collectivities devoted to 

the amelioration of conditions of disadvantage in furtherance of equality are in the position to 

argue that they are entitled to special status and recognition under the Charter  -- a status 

which is not available to others in our society. 

Charter Canadians 
The distinctive nature of groups which are devoted to the furtherance of Charter-

recognized collective interests is an undeniable new reality in Canada. These groups are 

clearly set apart from both the conventional public interest groups as we have defined them 

here and special interest groups whose interests are not singled out for recognition in the 

Charter.  Professor Cairns has taken to referring to those with recognized collective interests 

as "Charter  Canadians", saying that they are "almost a species unto themselves with their 

own characteristics". They speak "the language of status", and "have no territory and no 

case to press beyond their own particular cause."" Note here the self-interested nature of 

Charter-recognized interest groups, as opposed to the "other-regarding" nature of public 

interest groups. 

The proliferation of new programs and interest groups devoted to Charter  interests is 

ample illustration of the Charter's  power to order society in what it (or its elected officials) 

89  From S. Dalcourt, "Charter rights sought, panel told", Globe and Mail, April 19, 1991, p. A4, in 
which Professor Alan Cairns is quoted. 
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perceives to be its own image." New equality initiatives and groups can be usefully 

divided into court and non-court miented types. In 1985, the federal government expanded 

its Court Challenges program (since terminated, and now to be re-instated) from a narrow 

mandate concerned with elucidating official language rights, to a more sweeping objective of 

clarifying the equality rights guaranteed in ss. 15 and 28 of the Charter,  or in which an 

argument based on s. 27 is made in support of arguments based on s. 15. Financial 

assistance was provided for test cases of national significance put forward by or on behalf of 

certain groups or individuals.' The details of this program are discussed later in the paper. 

Several groups devoted to pursuing equality through the courts on behalf of specific named 

Charter-collectivities sprang up at about the same time. The Women's Legal Education and 

Action Fund (LEAF) was founded in 1985 to promote equality for women through legal 

action and public education. Later, the Canadian Disability Rights Council and the Charter 

Committee on Poverty Issues were formed. All three of these equality seeldng bodies have 

received assistance through the Court Challenges Program. 

Other programs and groups implicity or explicitly have an equality mandate, but are not 

specifically focused on litigation. The Secretary of State's Disabled Persons Participation 

Program was established in 1986. Its objectives include, among others, "to enhance the 

capacity for disabled persons to effectively represent their rights and responsibilities as 

Canadian citizens" and "to support the development by disabled persons of innovative 

approaches to participating fully in the social and economic life in Canada." MediaWatch 

began in 1981 as a sub-committee of the National Action Committee on the Status of 

9°  Consider for example, "Pre-eminent among the advances for persons with disabilities was constitutional 
recognition. The inclusion of disabled persons in Sections 15(1) and (2) of the Canadian Charter of Rights and 
Freedoms,  remains an outstanding achievement of Canadian governments...Not only are the equality rights 
protected in the Constitution but since 1985, disabled persons have been provided with funds from a federal-
funded Court Challenges Program to clarify these rights." Ibid., at p. 5. 

91 Per Court Challenges Program materials. 

92 From the Secretary of State promotional material. 
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Women. By 1983, it had become a separate national women's organization concerned with 

the status of women in the mass media. Its mandate is to achieve equality for women in the 

mass media by supporting women's voices and creativity, increasing visibility of issues of 

sexual stereotyping and media sexism and education." The National Organization of 

Immigrant and Visible Minority Women of Canada (NOIVMWC) was established in 1986 

"to ensure equality for immigrant and visible minority women within an officially bilingual 

Canada". 94  

A Note on the Origin of Charter-Recognized Interests 

While the Charter  is a source of special constitutional status accorded to collective 

interests and in turn to interest groups pursuing those concerns in their relations with 

government, it is of course wrong to maintain that gove rnment support for many of these 

collective interests and groups did not exist before that time. In fact, studies indicate that 

many of these interests and groups have received special government attention since at least 

the 1950's onward. 95  Commentators have noted the fierce lobbying which took place prior 

to the Charter's  promulgation by groups seeking the inclusion of these interests in the 

Charter."  Thus, while many of these collective interests and groups associated therewith 

were re,ceiving some government support prior to the Charter,  its promulgation represented a 

constitutional crystal lization of that recognition, and the dawning of a new, more securely 

protected status than had existed up to that time. 

93 From MediaWatch promotional material. 

94  From N. Doherty, "Immigrant women's organization joins challenge of language training program." 
LEAF Lines,  Apiil 1990, pp. 4-5. 

Se,e, eg., Centre for Policy and Program Assessment, School of Public Administration, Carleton 
University, Public Interest Groups in the Policy Process,  study prepared for the Department of the Secretary of 
State of Canada, March 1990. 

96  See, eg., Cairns, op. cit., "Constitutional Minoritarism", and Phillip eta al., Public Interest Groups in 
the Policy Process. Ibid., P. Kome, The Taking of 28. 
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The long-term implications of Charter  recognition of collective interests are difficult to 

discern  at this point. Clearly, explicitly recognized collective interests are the short-term 

winners, from the standpoint of judicial and governmental recognition. Groups pursuing 

such interests have been provided a constitutional platform from which to launch particular 

initiatives, a platform which is not available to others. What is not obvious is whether 

Charter-recognition will lead to an undue emphasis on litigation, will revitalize conventional 

mechanisms for political participation, will marginalize-  non-recognized collective interests, 

will further institutionalize interest groups-governmen t.  relations, and so on.' Answers to 

these types of questions will emerge in the years to come. 

Special Interest Groups 

With public interest groups, the primary motivation of the members acting together is to 

influence public policy in order to promote positions in relation to a broad societal interest. 

The members will not personally benefit from any success in advocacy work any more than 

persons outside the group, except insofar as they receive intangible benefits such as the 

pleasure of successfully modifying laws or the enjoyment of being part of a group. For 

example, except for intangible, "psychic" benefits, members of a public interest 

environmental or consumer group receive the same rewards for successfully advocating on 

behalf of a change in environmental or consumer laws as does any other member of society 

(i.e., "better" environmental or consumer laws). With Charter-recognized interest groups, 

members of a particular organization se,eking to change laws to enhance that Charter  interest 

will, if successful, benefit the members of that group and its associated collectivity more than 

 those of other Canadians. Thus, for example, as we have seen, aboriginal, or official 

language minority, or multicultural groups (among others) may receive distinctive benefits 

for their associated collectivities which are not forthcoming to other Canadians. 

97 For an interesting discussion of these issues, see Gadacz, "Charter Politics", Policy Options,  June 1988, 
at p. 19. 
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Constitutional recognition elevates what are special interest groups into a new category of 

groups which we call the Charter-recognized interest group. 

Special interest groups are those whose major objective is to influence government 

specifically in order to benefit their members -- usually in a measurable, pecuniary sense -- 

above and beyond any benefit which will be received by others in society. It is rare, of 

course, that their objectives are presented in this manner. Unlike Charter-recognized groups, 

the collectivities on behalf of which special interest groups advocate are not the subject of 

explicit constitutional recognition which elevates their conce rns from special interests into 

deemed broad societal interests. Private, commercial-oriented associations, councils and 

organizations, such as the Canadian Manufacturers Association, the Business Council on 

National Issues, the Alberta Sheep Farmers Association, the Ontario Contractors' 

Association, etc. are examples of special interest groups, but they are not the only types. 

Groups composed of victims of a particular disease or plight, victim's families, caregivers, 

medical researchers, etc.. are also examples of special interest groups, because the members 

of these groups would benefit from successfully advocating changes of laws and policies 

more than other Canadians. It is certainly true that members of such victim-oriented groups 

can argue that the positions taken by their group will benefit society at large, in the sense 

that cures or changes may benefit other Canadians who might become victims, but it is 

equally clear that commercially-oriented groups can make the same argument: e.g., "the 

employment benefits from lowering or raising a particular tariff will create jobs and stimulate 

the economy". 

It is quite possible for a special interest group to be centrally concerned with precisely 

the same issue as a public or Charter-recognized interest group. For example, the Petroleum 

Association for Conservation of the Environment (PACE) is a group of companies from the 

petroleum industry who have formed to deal with pollution-related issues pertaining to their 

industry, and to act as a spokesperson concerning those interests to govenunent and the 
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public." The difference between PACE and a public interest environmental group is that 

PACE and other special interest groups are generally mandated to advocate for laws and 

government policies which will directly benefit their members, above and beyond what might 

benefit other Canadians. Rarely do special interest groups take positions on broad societal 

issues which are contrary to, or inconsistent with, their perceived direct self interest. 

Members of a public interest environmental group may receive secondary inducements such 

as a free subscription to a magazine or newsletter, and a fortunate few might become paid • 

staff members, but members of the group will not benefit from the positions taken by their 

group any more than average Canadians. 

The "free-rider" problem" is a major difficulty for public interest groups and is often a 

problem for Charter-recognized interest groups, but it is genera lly less of an obstacle for 

special interest groups, partly because of the much smaller size of their potential 

constituencies. A local association of building contractors may have little difficulty with 

"free-riders" because the number of potential members is very small; each can, consequently 

have a significant influence on the positions taken by the group, and it is easy for all the 

contractors to identify and socially (or otherwise) sanction a "free-rider". 

Governments can eliminate the "free-rider" problem by requiring individuals to join a 

group as a condition of worldng in a particular se,ctor.' The legal bar association of any 

particular province, for example, is the professional organization voicing concerns of 

lawyers. To practice law in that province it is necessary that a lawyer be a member of the 

98  PACE has recently been subsumed under the umbrella of the Canadian Petroleum Products Institute. 

99  The "free-rider" problem was discussed in detail in Chapter 2. Briefly, it relates to the fact that 
there is little incentive for individuals to join a group where that group is pursuing interests which will benefit 
all equally, since individuals will receive the benefits regardless of whether or not they join the group. 

Of course, government may create other types of problems in the course of solving the "free-rider" 
problem. Discussion of these other problems is beyond the scope of this paper. 
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bar. In this way, there is a very strong pecuniary inducement for all lawyers to join the bar. 

Nevertheless, the "free-rider" problem can also manifest itself with special interest 

groups. Thus, for example, not all the petroleum companies of Canada join PACE, yet they 

will likely all benefit from any successful lobbying in which PACE engages. With victim-

oriented special interest groups, the "free-rider" problem may also be evident, but again it is 

clear that the victims (and their families, caregivers, etc.) have a special inducement to join 

which distinguishes their situation from that of a public interest group. In the case of 

commercially-oriented special interest groups, there are sometimes institutional inducements 

to join which are not available to others (e.g., the fact that membership dues are tax 

deductible as a business expense). 

Although the need for special govermnental measures to enhance the voice of public and 

Charter-recognizecl interest groups is particularly pronounced, it is not uncommon for 

special interest groups also to receive special legislative treatment or funding. For example, 

both doctors and lawyers are the subject of special legislative concessions allowing them to 

regulate and discipline themselves. A group of independent electricity generators in Ontario 

have received fimding to prepare an intervention before the Ontario Hydro Environmental 

Assessment hearing.' However, special interest groups should generally not be the 

recipients of special support and recognition by government because these groups and the 

interests which they represent have traditionally not had difficulty accessing goverment 

decision-makers, they do not usually suffer from the free-rider problem to the extent of 

public interest groups, and they are not in need of special measures to enhance their voice. 

Often, special interest groups will make representations and voice opinions concerning 

goverment activities of a broad nature which do not specifically pertain to their interest, 

such as free trade, the public debt, the constitutional amendments and the environment. 

t, 

101 See M. Mittlestaedt, "Challengers given money for fight", Globe and Mail, De,cember 26, 1990, p. A8. 
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Frequently, special interest groups wi ll  frame these representations as being in "the public 

interest". In the spirit of generating as informed and comprehensive debate on issues as is 

possible, governments and, indeed, many in society welcome such representations by special 

interest groups. However, the direct self-interest-orientation of special interest groups 

distinguishes them from public interest groups. It is not unreasonable to suggest that this 

factor is implicitly taken into account by decision-makers, and inde,ed society generally, when 

such groups purport to speak on behalf of the public interest. 

It is worth stressing that the positions taken by special interest groups do not inherently 

have any less or more merit than those of public interest groups or Charter-interest groups. 

Indeed, quite frequently special interest groups bring forward particularly useful perspectives 

into the public policy decision-making process, since their members are expert in an area 

(e.g., because the members have developed special knowledge in the course of providing 

valuable services such as "victim assistance"). 

Conclusions 

There are particular characteristics which distinguish public interest, Charter-recognized, 

and special interest groups. These distinguishing characteristics can assist government in 
determining whether or not funding or other support is necessary and useful. In this chapter 
we have seen that both Charter-recognized and special interest groups can be distinguished 

from public interest groups by the fact that their members (and, in the case of Charter-

recognized groups, the collectivity of similarly situated individuals which groups purport to 

represent) will, if their advocacy work is successful, benefit from positions taken more than 
average Canadians. In the case of Charter-recognized interest groups, because the collective 
interest which they are pursuing has been singled out for constitutional recognition and 
protection, goverment may have positive procedural and substantive obligations to them 
which are not available to others. Specifically, govermnent may have a duty to assist 

Charter-recognized interest groups to organize and to represent the views of their collectivity, 

and to participate in public policy decision-making which affects them. 
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With respect to special interest groups, we conclude that as a general rule no systematic 

financial or non-financial aid should be provided to this type of group. Because members of 

these groups hope to benefit more than those of average Canadians, and also because special 

interest groups are often smaller than public interest groups, the "free-rider" problem is less 

of an obstacle to their organization, so that there are comparatively strong inducements for 

members to join without any additional public assistance. In addition, unlike Charter-

recognized groups, there is no constitutional recognition of the collectivities being 

represented by special interest groups. Accordingly, govenunent has no constitutional 

obligations in relation to them. Nevertheless, in certain circumstances, legislatures, 

governments, and ministers may decide to provide assistance to special interest groups. 

While the analysis undertaken in this and the previous chapters provides some useful 

criteria for determining which types of groups should receive systematic public assistance, it 

should be emphasized that there is no connection between the category which the group 

belongs to and the merits of the positions taken by the group. Public, Charter-recognized, 

and special interest groups all possess valuable information and perspectives which can assist 

in public policy decision-making. 
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Sununary: Charter-Recognized Interest Groups 

1. Charter-recognized interest groups possess the following characteristics: 

-their primary purpose is to influence government; 

-they usually have difficulty providing special inducements to their members; 

-they seek to benefit their members in a direct, tangible and often pecuniary way; 

-unlike public interest groups, as defined in this paper, the interests which they are 
seeking to promote are not so broad in character that virtua lly everyone in society has a 
direct stake in their activity; 

-the collective interest which they pursue has been singled out for recognition in the 
Charter  or in interpretations of that document by the Supreme Court of Canada, or the 
uncontradicted judgements of lower courts. 

2. The special status of Charter-recognized interest groups flows from the special nature of 
the Charter  itself, as a component of the Constitution, normally binding on both federal 
and provincial legislatures, governments and ail  their activities. As well, the Charter 
represents a fundamental statement of what constitutes the Canadian identity, and the 
shared values and interests of Canadians. 

3. Charter-recognized collective interests include those pertaining to the protection of 
aboriginal rights, official language minority rights, enhancement of multiculturalism, the 
achievement of gender-equality, and equality for disadvantaged ethnic, religious, racial, 
disabled, and age-based groups. 

4. Charter-recognized collective interests are not finite, and may be expanded through court 
inteipretations or amendments to the Charter.  

5. The exact nature of the protections afforded by governments to interest groups centra lly 
devoted to advancing these interests is not yet clear, but, in keeping with the general 
tenor of the Charter  it is likely to include affirmative obligations on the part of 
governments to enhance their meaningful participation in the democratic process. 

6. With respect to any particular Charter-recognized collective interest, it is unlikely for 
there to be consensus as to what that collective interest comprises and how it is to be 
pursued and enhanced. Accordingly, no one Charter-recognized interest group can claim 
to represent that interest. Indeed, it is probably in the best interest of democracy to 
encourage a diversity of opinions and groups on each collective interest. 
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Summary: Special Interest Groups 

1. Special interest groups form in order to further the interests of their members, usually in 
a direct, measurable, and pecuniary way above and beyond those of the society 
generally. 

2. The size of the membership of special interest groups and their potential constituencies is 
likely to be smaller than that of public or Charter-recognized groups. 

3. Because members of special interest groups hope to benefit from group activities more 
than non-members, and because fewer total numbers of members facilitates the ability of 
each to influence outcomes, there is often less of a "free-rider" problem with special 
interest groups than with public or Charter-recognized groups. There may also be other 
strong inducements (social and institutional) for persons to join special interest groups, 
which inducements are not generally available to public and Charter-recognized interest 
groups. 

4. Special interest groups have generally not had problems accessing government decision 
makers to voice their concerns, do not usually suffer from the "free-rider" problem to 
the extent of public or Charter-recognized interest groups, and are usually not in need of 
special protection and support. Consequently, they should not receive systematic 
government funding or other assistance in order to enable them to make representations 
to goverment. However, special interest groups are sometimes the recipient of special 
government aid, direct and indirect, for other reasons. 
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ACTTVITTES OF INTEREST GROUPS 

Reflecting their diversity of objectives, members, and resolirces, interest groups organize 

themselves and conduct their affairs in a wide variety of ways. It would not be possible to 

describe all these variations nor, for the purposes of the present study, is it necessary to 

engage in such an exhaustive exploration and description of groups. Instead, the focus of this 

chapter is on understanding how the interaction between government and interest groups 

affects the organization, internal dynamics and activities of the group. This can assist in the 

designing of programs and policies that take into account these secondary but important 

effects. 1°2  

Organization 

The activities of interest groups and their organization are inextricably linked. Many 

groups form in response to a particular event, with details of organization and mandate being 

determined thereafter. Thus, for example, a spontaneous call to known sympathizers of a 

particular cause to protest a particular government action or inaction can be the first step 

toward establishment of a group: protesters can meet to work out positions, spokespersons 

and strategies can then be selected, a name for the collective is chosen, and so on. 

The catalyst for organization can be internally generated or externally stimulated. Thus, 

for instance, there may be recognition by some individuals that there are other persons in the 

greater community with similar positions/problems and that getting together might be 

mutually beneficial. In some cases, the internal development of a distinguishable collective 

identity for members and the raising of their consciousness may be the initial focus of 

concern, with little energy or attention being addressed to the "outside world" and how to 

change it. In other cases, the spark for formal organization might come from govermnent: a 

department may express willingness to fund a conference, or subsidize a group performing 

1 02  The focus of discussion is on public and Charter-interest groups, since these are the tvvo categories of 
groups we have identified as deserving of systematic governmental assistance. 
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certain services if the group possesses certain formal characteristics. Alternatively, some 

may adopt a certain organizational form to take advantage of legal and taxation benefits. For 

example, the group might adopt a corporate form to limit the personal liability of its 

members for the debts and other liabilities of the group, and register as a charity under the 

tax system in order to attract donations from the public. 

The nature of a group and its organization can evolve significantly over time. For 

example, a group which concentrates initially on advocacy activities can become more 

service-oriented, in response to the needs of its members or constituents or in order to better 

qualify for government support.' As society changes, groups may change their issue 

focus. For instance, a group can change its name and orientation from peace to environment 

issues. 

Groups can have very few members or even no members, yet still function as effective 

public interest or Charter-recognized interest groups. Thus, for example, Transport 2000 has 

a very small membership, yet it operates as an important spokesperson for non-commercial 

and non-governmental concerns pertaining to rail, road and other modes of transportation. 

Others, such as the Consumers Association of Canada have a very large membership. 

Shnilarly, Charter-recognized interest groups need not have large numbers of members to 

qualify as bona fide Charter-recognized interest groups. The number of members and the 

organization of public and Charter-recognized interest groups usually reflects their history 

and function. 

It is perhaps self-evident that groups with significant membership will, in normal 

circumstances, be much more preoccupied with eliciting members' opinions and serving 

members' needs than those with minimal numbers of members. All  this having been said, it 

1°3  Se,e discussion of immigrant employment group by Ng, The Politics of Community Services:  
ImmiRrant Women, Class and State, (1988). 
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can be seen that numbers of members, while an important factor in the organization and 

activities of a group, is not a defining criteria of it being a public, Charter-recognized, or 

special interest group. In fact, it is possible to identify two broad organizational variants 

which groups tend to adopt that are closely linked with the number of individual members in 

the group. In practice, these two categories are not clear cut, with groups usually being in a 

continuum from a staff to a membership-oriented interest group. 

As the name suggests, membership groups are those which have significant numbers of 

individual members. In 1991, the Consumers Association of Canada had over 100,000 

members; Friends of the Earth has approximately 25,000 members in Canada (over 1 million 

in the world); there are about 7000 members in the Civil Liberties Association; REAL 

Women reports that it has about 40,000. Typically, members must pay a fee which entitles 

them to participate in certain of the group's deliberations (eg., vote at the annual general 

meeting) and often includes a subscription to a house publication. 

Membership groups face the formidable organizational task of serving their members in 

a mariner that is designed to maintain or increase membership in a large collective interest 

organization while pursuing the advocacy goals of the group. This is a difficult task because 

of the collective nature of the interests pursued by the group. On any given issue, there is 

always the question of whether or not the position articulated by a group's spokesperson is in 

fact .  representative of the "rank and file". Some commentators have noted that membership 

may act more as a brake for positions that are out of line, than a pre-determined steering 

me,chanism.' Membership groups derive much of their political leverage from the 

numbers of members they represent, though they also may have considerable staff expertise. 

104 See L. Salter and B. Slaco, Public Inquiries in Canada, Ottawa: Science Council of Canada, (1981), p. 
184. 
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A staff group, in contrast, usually has few or no individual members and focuses on 

gaining influence and credibility through its expertise or other attributes. It may be that the 

group was created or identified by government to be one of its, or the, chosen 

spokesperson(s) for a particular interest. The Public Interest Advocacy Centre (PIAC) is an 

example of a group with minimal numbers of members yet a high reputation for thorough 

analysis.' The former Department of Consumer and Corporate Affairs annually provided 

significant funds to PIAC to engage in advocacy work pertaining to consumer matters. 

Because staff groups are not centrally conce rned with increasing their membership or 

eliciting the views of their members, they may have a flexibility in taking positions on issues 

which membership-oriented groups do not have. In the case of PIAC, a major and 

distinctive preoccupation might be in finding an appropriate "client" to represent in a 

particular regulatory or judicial hearing.' Additionally, unlike membership-oriented 

groups, staff groups usually do not have to devote as extensive an amount of time, energy 

and resources to membership drives as membership groups (although staff groups might very 

well devote significant efforts to fund-raising). This frees them up to concentrate on other 

matters (e.g., understanding the position of clients and communicating their positions to 

decision-makers). 

An interesting form of staff group is the associational group. Typically, associational 

groups serve the interests of other groups. Associational groups may be defmed as public 

interest groups, but can have member organizations that are not themselves public interest or

•  Charter-recognized interest groups. An example of an associational group is the Canadian 

Environmental Network (CEN), which has over 1800 member groups. The CEN claims that 

it "maintains neutrality on environmental issues" and acts as a liaison between government 

105 Recently, PIAC has made an effort to attract members. 

106  E.g., in a specific case, PIAC might work in cooperation with a group which has a specific poverty or 
consumer interest perspective and membership. 
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and environmental groups. In addition to providing information to its member groups and 

the public, CEN coordinates input into national policy discussions.' Other associational 

groups act as national or regional spokespersons for their member groups on specialized 

issues. For example, the National Action Committee for the Status of Women (NAC) 

actively lobbies government on behalf of its 535 member groups on issues of concern to 

women, though not all of these member groups need be primarily concerned with women's 

issues. Taken together, NAC's member groups are reported to represent over 3 million 

people (although there may be some duplication of members between groups). NAC also 

informs and educates member groups on any legislation or policy concerns of potential 

interest to its members. NAC communicates with its members through magazines and 

bulletins and holds board meetings five times a year. 

There is no clear cut-off point to define which groups are membership groups and which 

are staff groups with more limited membership; nor is there a need to draw such a line for 

the purposes of this study. These organizational variations are important, however, in 

understanding various aspects of government policy directed at such groups, as is discussed 

below. Apart from these organizational variations, there are also distinctions in functions 

that, though not relevant to our tripartite classification system for interest groups, are useful 

to understanding their nature and function. These are also discussed below. 

Activities of Interest Groups 

While public and Charter-recognized interest groups are, by definition, primarily 

concerned with influencing goverrnnent, they undertake other tasks as well. Since there is a 

clear ne,ed for membership-oriented interest groups to provide special inducements to attract 

new recruits, it is not surprising that a service function, at least towards members and often 

toward a target population, is often a vital aspect of the work of public and Charter-

recognized interest groups. 

107 Information derived from interview with CEN officials. 
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A mix of two functions, advocacy and service, comprise the primary activities of many 

public and Charter-recognized interest groups. Inte rnal organizational activities and research 

are usually secondary functions which support these basic activities. New groups may be 

engaged solely in advocacy or service, though some advocacy groups are not equipped or 

organized to provide services to members (and may have no or few members) or to their 

constituents. Virtually all groups that are mainly organized to provide services can and do 

play an advocacy role as well. 

In this context, it may be useful to note that some groups describe their advocacy 

function as a service to government, which in many cases it is. For example, Environment 

Canada officials report that, but for the constant pressure applied by environmental groups, 

they would not receive the resources necessary to implement their legislation.' Interest 

groups often monitor government as much as private sector behaviour, providing govermnent 

with fe,edback even about its own internal activities. In addition, consultations with interest 

groups can enhance the legitimacy of a government program and provide useful information. 

• Nevertheless, for the purposes of this paper, service is used to describe the provision of 

a special benefit to an individual member of a public or Charter-recognized collectivity or the 

general constituency which it services. For example, until recently, the Consumers' 

Association of Canada (CAC) provided a magazine to its members. CAC answers questions 

posed by individual consumers about consumer concerns. Other services might include 

counsellimg, education and training, as well as access to special events. 

Advocacy activities can be usefully divided into two types: grassroots and government-

oriented. Grassroots advocacy is directed toward the community at large and is aimed at 

raising consciousness, fomenting change in society, mobilizing support for a particular cause, 

and/or increasing membership. Thus, for example, a group may engage in a grassroots 

108 Interview. 
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advocacy campaign to change attitudes toward drinIcing and driving. Government-oriented 

advocacy, on the other hand, is more specifically targeted at achieving a particular change in 

policy, law, practice, etc.. 

In many cases, the service-oriented function is the basis for an effective advocacy 

component. For instance, as a result of counselling new Canadians about employment 

opportunities, an immigrant group develops an expertise regarding the needs and problems 

faced by such groups, and can more effectively lobby government for changes in employment 

rules and standards.' Similarly, worldng with battered women at a distress centre gives 

an interest group insights as to the nature of the family violence problem. These insights, 

when communicated to government and the greater public, can lead to changes in laws, 

enforcement practices, attitudes and so forth. 

Some services provided by interest groups might be considered to be quasi-gove rnmental 

in character because, if the group did not undertake the task, then it is likely that government 

would. The John Howard Society, for instance, provides parole service to inmates on 

probation. Most quasi-governmental services of this nature provided by interest groups are 

paid for by government. This is the case with the services  provided by the John Howard 

Society, with immigrant group counselling services, with counselling of battered women, and 

so on. Government also pays for many other services which are not quasi-governmental in 

character and are provided by these groups. These may include such diverse activities as 

helping seniors with their shopping, sponsoring conferences, and paying for research. 

On occasion, it may be that govenunent contracts with interest groups to assist it in its 

enforcement and surveillance functions. MediaWatch is a group which has in the past 

monitored Canadian media for sex stereotyping. In this way, government is indirectly hiring 

non-govenunental "inspectors", without at the same time providing the usual legal trappings 

109  See discussion in Ng, op cit.. 
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associated with government inspectors (e.g., legislative authorization, notice and reporting 

requirements, etc.) which would be expected of a governmental agency. Of course, 

government does not have the same degree of control over the interest group's decisions as 

they would over their own employees or agents. Needless to say, these groups also become 

expert in the area which they are "regulating", and can then advocate changes in law and 
government policy in keeping with their particular political perspective. It is perhaps self-

evident that most interest groups would not be able to perform quasi-regulatory functions 

effectively were it not for government funding. 

Many public and Charter-recognized interest groups are supported by government so that 
they can engage in advocacy work before government tribunals, hearings and other decision-
making processes. Sometimes the group performs a general advocacy role that includes 

talcing their views to many different govermnent departments and agencies. Other groups 
may focus their attention primarily on one department of government. For example, in the 

past, the Public Interest Advocacy Centre has been funde,d by the former Department of 
Consumer and Corporate Affairs for consumer advocacy work in relation to other 

departments. Groups may also be remunerated for malcing formal presentations before 
regulatory tribunals. This type of activity is referred to later in this paper as "intervenor 
funding". Environmental groups, consumer groups, and many others frequently intervene in 
formal hearings, providing decision-makers with invaluable information. One sometimes-
controversial role that public and Charter-recognized groups may be funded to play is an 
educative role in society and/or amongst their constituency. This can be a problematical role 
because education easily becomes advocacy of the groups' particular viewpoint on the subject 
at issue. 

Some groups receive funding from government, but specifically condition the receipt of 
that funding on the understanding that their impartiality and ability to criticize government 
will not be prejudiced. Thus, for example, the Non-Smokers Rights Association has a policy 
that they welcome government funding, "providing that we have the right to kick them in the 
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teeth."' Even so, the effects of funding on a group's independence can be considerably 

more subtle. One group director described the situation as follows: 

Every year, we engage in a strange dance with the department. We look over the 
fence into the department's back yard and try to anticipate the types of projects they 
would want. Then we write these up hi our proposal. The department will then 
come back and say, "Great, we really like proposals x, y, and r." The problem is, 
we're not proposing what we want, we're proposing what we think they  want. So 
our own priorities get suppressed and we risk ending up being a government 
lackey. III 

In other cases, it has be,en reported that a group's advocacy function has been undermined in 

the process of meeting its contractual commitments to government.' 12  

Another difficulty is that tremendous amounts of resources can be expended by groups 

attempting to solicit government funds. This, too, can divert groups from their original 

mandate, into a "paper chase". Ironically, continuing government funding in a particular 

policy context may lead to the perverse situation of a group not having any legitimacy in the 

eyes of other groups unless it does receive funding."' 

110 Per  

materials. 
Garfield Mahood of the Non-Smokers Rights Association (NSRA); and see NSRA membership 

111  Confidential interview with public interest group leader. 

112 Ng, op. cit., The Politics of Community Service,  at pp. 12-13: 

...I discovered that the agency's [a non-profit voluntary organization established by activists in the 
immigrant community dissatisfied with existing services provided by other organizations] operation 
underwent certain transformations ...so that it came to function on behalf of the state apparatus in 
organizing and producing immigrant women as a distinctive kind of labour, as "commodities", in the 
Canadian labour market. 

...The "product" for which state funding was remunerated was defined, not so much in terms of advocacy, 
as in terms of services to both clients and employers, the buyers of the labour of the immigrant 
women 	This, to a certain extent, undermined the advocacy capacity of the agency, so that the work of 
the agency came to take on a contradictory character vis-a-vis  immigrant women. 

113  Telephone interview with Janine Cobb, editor of a magazine focussing on menopause issues, June, 
1991. Ms. Cobb indicated that her failure to receive funding from Health Canada for her magazine negatively 
affected her credibility in the eyes of some other groups. 



Chapter 4 	 72 

Finally, government funding allows groups to be less dependent on membership 

dues'', perhaps blunting "the need for mobilization of consent." In effect, the group starts 

looking up to government for support, rather than down to its members. As a consequence, 

the interest group may lose touch both with its members and it constituency; and, in either 

case, the function of the interest group as a means to ascertain how government policies and 

activities are being received in society (that is, its diagnostician role) is impaired. 

Of course, public and Charter-recognized interest groups often perform advocacy and 

service functions wholly independent from any government financial or other support. 

Indeed, some groups claim that only in this way can they be truly independent and resist co-

option by the government. The Civil Liberties Association prides itself on not receiving any 

government funding. The view that goverment assistance affects a group's independence is 

supported by some American academic opinion that considers any group receiving more than 

20% of its total fimding from govennnent to be an arm of government. 115  This 

perspective on funding is not being recommended in this paper, but is cited to draw attention 

to the fact, discussed at length below, that funding can and does have significant effects on 

public and other interest groups. 

In concluding this chapter, it should be emphasized that no particular mix of functions or 

particular number of members (including complete absence of members) is any more or less 

legitimate for a public or Charter-recognized interest group, though each type of group may 

perform different functions for government that are more appropriate to its organizational 

nature. 

114 Sec. of State, Phillips et al., p. 56. 

115 Berry , 2B. cit., p. 9. 
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Sununary 

1. The activities of interest groups and their organization are inextricably linked. 

2. Interest groups may adopt a particular organizational form for a number of reasons: 
in response to the needs of their members and constituents; in order to qualify for 
government assistance; or to take advantage of certain legal attributes. 

3. The activities and organization of groups may change over time, as society and the group 
changes. 

4. Groups can have very few members or even no members, yet still function as effective 
and legitimate public or Charter-recognized interest groups. 

5. Two basic organizational types of groups are membership and staff groups; with staff 
groups being further subdivided into associational groups or other non-member oriented 
groups. 

6. Membership groups face organizational tasks in serving their members while pursuing 
advocacy roles. On any given issue, there is always the question of whether or not the 
position articulated by a group spokesperson is in fact representative of the "rank and 

7. Staff groups are not encumbered by tasks associated with serving members but neither 
can they claim to be representative of a particular community. 

8. Associational staff groups, while not responsible to members, are accountable at least to 
the leadership of the groups which are members in their association. 

9. A mix of two functions, advocacy and service, comprise the primary activities of public 
and Charter-recognized interest groups. 

10. A service may consist of the provision of a special benefit to members or constituents of 
a group or may constitute a service to govermnent. 

11. Interest groups frequently perform service activities which would probably be carried out 
by government were it not for the group. Usually, groups are paid by government for 
these services. 

12. Advocacy activities can be broken down into two categories: grassroots, which is 
directed toward the community at large, in the hopes of changing attitudes, fomenting 
change in society and increasing membership; and govermnent-oriented advocacy which 
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is more specifically targeted at legislatures or particular departments and agencies with 
the goal of achieving a particular change in law, practice or policy. Grassroots advocacy 
may be supportive of and can legitimate government-orientexl advocacy. 

13. In many cases, a group's service activities (e.g., helping immigrant women fmd 
employment) can become the basis for advocacy activities. 

14. Government funding can affect the nature of a group's organization and its activities, 
both negatively and positively. On the negative side, the funding can decrease the 
group's independence, affect its organization and change the relationship of group 
leaders to a group's members, its constituency or the public. 



Chapter 5 

THE LEGAL FRAIVIEWORK 

To describe the array of legal rules applying to interest groups as a "framework" is 

somewhat of an overstatement in the sense that it suggests a more systematic treatment of 

these groups is provided by law than is actually the case. A more apt characterization of the 

common, statute, and constitutional law would be "patchwork", given their ad hoc and less 

than comprehensive nature.' The legal anomalies and discontinuities in this area stem, in 

part, from the multifaceted nature of interest groups and their activities: some engage in 

nothing but lobbying, others become involved in advocacy as an add-on to what is primarily 

a service orientation, some have profit-oriented activities, some have adopted a corporate 

form of organization while others have not, some rely on influence through individual 

government officials and formal input into official processes, others on confrontation and 

demonstrations -- the variations are virtually endless. As well, there has been little evidence 

that legislators and judges, the "legal architects" of govermnent-interest group relation 

structures, have had a clear and consistent vision as to how such relations should be framed 

and should operate. 

While the common law tradition has not been unfavourably disposed toward groups or 

individuals seelcing to influence govermnent through verbal or written argument (as 

evidenced by general support of the notion of freedom of speech as part of the English 

common law tradition), it nevertheless cannot be said that the courts and legislatures have 

historically done much to encourage the formation or operation of such groups. Thus, for 

116 Note, for example, the following comment by the Ontario Law Reform Commission regarding the law 
of standing which pertains to the ability of individuals and groups to appear before courts to challenge an act or 
law (a component of law particularly relevant to interest group litigation): 

We begin our discussion of the present law of standing with the caution that a "law of standing" does not, 
in fact, exist in the sense of a single body of principles pertaining to a particular subject. The law of 
standing is fragmented, with different rules applying in different contexts... 

Per Ontario Law Reform Commission, Report on the Law of Standing  (Toronto: OLRC, 1989), at pp. 7 - 8. 
The issue of interest group standing is discussed later in this chapter. 
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example, courts have for centuries maintained that charitable organizations cannot be 

centrally devoted to "political purposes" or "political activities," 117  and fundamental 

concepts such as freedom of association have been interpreted in a surprisingly narrow 

manner.' Similarly, the judicial rules regarding standing have until recently tended to 

impede effective participation by interest groups in formal proceedings.' While at an 

elemental level the legal environment applying to interest groups seeldng to influence 

govenunent has usually not prevented people from coming together and voicing their 

positions, it will be shown in this chapter that a number of specific legal restrictions have 

worked to restrict the actual capacity of some interest groups to represent their views. 

The general trend in Canada has been a move away from ad hoc, informal approaches to 

interest groups, toward increased legal formalization,'" with the result that both individuals 

and groups, if knowledgeable and adept, have greater potential to use the legal system to 

their advantage. The introduction of the Charter of Rights and Freedoms  in 1982 is the most 

significant example of Canada's move toward formalization,' and so is a focus of 

discussion here. In many ways, it eclipses the patchwork of common law and statutory 

principles previously in place. While, as we have seen, the Charter  is a particularly 

powerful tool to be used by Charter-recognized interest groups, analysis in this chapter 

suggests that many of the general principles it recognizes and protects will be useful to all 
interest groups. The Charter  provides interest groups (and individuals) with a more explicit 

117  Discussion of charities is undertaken in the following chapter. 

118 Se,e discussion later in the chapter. 

119  Discussed later in the chapter. 

120 	•,• By increased legal formalization", we mean the tendency toward 
policies and activities through laws and delegated legal instruments, rather 
explicit, non-binding approaches. 

greater use of explicit structure for 
than the reliance on informal, non- 

121 The preamble of the Charter  states "[w]hereas Canada is founded 
supremacy of God and the rule of law..." (emphasis added). 

upon principles thk recognize the 
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and clearly defined legal foundation upon which to demand better access to decision-making, 

enhanced assistance and support, and more detailed, express criteria on which to assess and 

challenge legislation, decisions and acts of government. In the long run, interest groups 

should be able to use the Charter  to force many changes at the judicial, legislative and 

administrative levels, with concomitant effects on society at large. 

What follows is a brief description of some of the main ways that laws (including the 

Charter)  structure or affect government-interest group relations. It commences with a 

general examination of Charter  provisions applying to government-interest group relations, 

and then follows with a survey of other key laws pertaining to the organization of interest 

groups, lobbying activities, the legal framework for government financial support of interest 

groups, and the role of interest groups as initiators and intervenors in court and non-court 

proceedings. In the following chapter, the more specialized area of tax law is considered. 

The Charter and Interest Groups 

In Chapter 3, the distinctive and important nature of the Charter  as a constitutional 

document of particular significance for certain collectivities, and groups devoted to the 

furtherance of those collective interests was discussed in some detail. There, the focus was 

on the Charter's  collective interest-recognition and protection function, whereas in this 

chapter the Charter  is reviewed to see in what other ways it affects all interest groups. 

Discussion begins with an examination of the impact of the Charter  on political discourse 

generally, highlighting the new popularity of courts as a forum for debate (and possibly 

resolution) of controversial social issues. Then, the focus turns to the role of the Charter  in 

structuring government-interest group consultative and funding policies. 
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The "Charter-judicialization" of Canadian Politics 

As discussed in previous chapters, the Charter  is part of the supreme constitutional law 

of Canada, superior to ordinary legislation of Parliament and the legislatures.' With a 

few exceptions not germane here, legislators are now held judicially accountable for their 

legislation in a way which they have never been before. Courts can now examine and 

• overturn legislation even though it is properly within Parliament's or a provincial 

legislature's jurisdiction, if it is contrary to the terms of the Charter.  Government officials 

must also make their decisions and conduct their activities in a manner consistent with 

Charter  principles. Laws, decisions and actions which are perceived as conflicting with the 

Charter  are susceptible to court challenges. Some commentators have referred to this 

phenomenon as the "legalization of politics"' but perhaps "Charter-judicialization" would 

be more accurate. Although political issues have found their way into the courts before, the 

Charter  has greatly enhanced and confirmed the role of courts in addressing such matters. 

As one Supreme Court of Canada justice has put it, "...when you're deciding a Charter  case, 

the court is in a sense legislating."' Many aspects of government-interest group relations 

could attract the attention of the courts through Charter  litigation. The explicit Charter 

protection of basic values such as equality, free,dom of expression, association, and religion 

has provided interest groups and individuals with a constitutionally enshrined set of criteria 

upon which to assess laws as well as government decisions and acts. The question of who 

and how groups are consulted and funded in the context of a policy or law, are also questions 

now susceptible to judicial scrutiny through use of the Charter.  Groups can play an 

important role in informing the courts, governments and societies about the ways in which 

122 See in particular s. 52 (1) which states that "Whe Constitution of Canada is the supreme law of Canada, 
and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of 
no force or effect." 

Mandel, The Legalization of Politics in Canada,  (1989). 

124  Per Justice Sopinka, as quoted in S. Bindtnan, "Door Opens: Supreme Court lets Groups Intervene in 
Cases", March 9, 1991, Ottawa Citizen, p. B8. 
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their interests are or could be affected. In practice, this means that interest groups have a 

greatly enhanced ability to use the courts to challenge laws or government action (or 

inaction) perceived to be inconsistent with the Charter.  Moreover, if they are successful, the 

courts are authorized to compel remedial action.' 

Though considerable power has now been placed in the hands of judges to determine the 

Charter-compatibility of legislation and other government acts and decisions, it must be 

remembered that the various rights and freedoms set out in the Charter  are not absolute in 

nature. Limits to Charter  rights and freedoms can be effected in certain circumstances 

through explicit legislative exemption, and also through judicial inteipretation." By s. 1, 

Charter  rights and freedoms may be subject to limits prescribed by law which "can be 

reasonably justified in a free and democratic society." The effect of this section is to invite 

the courts to make determinations concerning what constraints on Charter  rights and 

freedoms are justifiable. Thus, for example, where a law is challenged as depriving an 

individual of his or her "freedom of expression," the courts must determine whether: 

- the objectives to be served by the measures limiting the Charter  right are sufficiently 
important to warrant overriding a constitutionally protected fre,edom; 

- the measures are rationally connected to the objective; 

- the measures impair the fre,edom as little as possible; and 

- there is proportionality between the effects of the measures and the objectives to be 
achieved.' 

125  Section 24(1) of the Charter  reads as follows: 

Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply 
to a court....to obtain such remedy as the court considers appropriate and just in the circumstances. 

126 Pursuant to s. 33, the so-called "notwithstanding clause", Parliament or the_legislatures may ovenide 
certain of the Charter's  provisions (ss. 2 -7, and 15). See also the effect of s. 1, as discussed below. 

127 See R. y. Oakes  [1986] 26 DLR (4th) 200. 
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In many ways, the courts are "second guessing" the law-makers, engaging in the entire set of 

decision-making processes which in the past were the primary purview of the 

legislatures.'" 

Courts are, therefore, called on to make wide-ranging determinations about laws, 

decisions and actions, and their compatibility with the Charter.  This may involve, for 

example, issues such as equality in administration and enforcement without discrimination as 

per the terms of s. 15, or the appropriateness of restrictions on fre,edom of expression, 

included in s. 2. There seems little doubt that interest groups will seek access to the courts 

(as initiators of actions and as intervenors) to present their views regarding the Charter-

compatibility of legislation and government actions in increasing numbers, a trend in fact 

already apparent from the litigation engendered to date by the Charter.'"  

Freedom of Expression, Assembly and Association 

Freedom of expression, assembly and association are now explicitly the subject of 

constitutional protection pursuant to s. 2 of the Charter.  The importance of such freedoms to 

the proper functioning of a democracy has been remarked upon by many over the years. 

Milton is reported to have said that it is only through the free encounter of ideas -- the 

128 See, e.g., J. Kiedrowski and K. Webb, "Second Guessing the Law-Makers: Social Science Research in 
Charter Litigation" (1993) XIX:4 Canadian Public Policy  379 - 397. 

129 See, e.g., F. Morton, ed., Law, Politics and the Judicial Process in Canada (Calgary: University of 
Calgary Press, 1992), at p. 230, where the following is stated: 

One of the important questions at the time [the Charter was adopted] was whether the Charter would act as 
a catalyst for litigation as an interest group activity in Canada. After 10 years in "Charterland," the 
answer to this question is clearly "yes." There has been a veritable surge in interest group litigation since 
1982. 

Se,e also F. Morton and R. Knopff, "The Supreme Court as the Vanguard of the Intelligentsia: The Charter 
Movement as Postmaterialist Politics," University of Calgary Occasional Paper, 1991; I. Brodie, Interest 
Groups and the Charter of Rights and Freedoms: Interveners at the Supreme Court of Canada Calgary: 
University of Calgary Masters of Arts Thesis, 1992. 
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encounter of truth and falsehood -- that truth could be found.'" It is self-evident that such 

fundamental freedoms are the very foundation upon which interest groups are based. The 

matter has been summarize,d succinctly by one commentator as follows: 

...freedom of association has been regarded as an expression, if not a condition, of a 
pluralistic ethic, where "a variety of voluntary private associations and groups operate 
simultaneously to maximize opportunities for self-realization and minimize the strength 
of centralized power". In this sense, then, freedom of association is of the very essence 
of democmcy itself, wherein political parties, tmde unions, professional associations, 
religious organizations and the like may not only "lead their own lives and exercise 
within the area of their competence an authority so effective as to justify labelling 
it...sovereign", but "no legislator can attack it without impairing the very foundations of 
society" . 131  

Freedom to express one's views not only facilitates the functioning of a democratic state, but 

also fosters group and individual development.' Particularly where groups are small and 

impecunious, the ability to assemble and demonstmte can supply one of the few opportunities 

available for expression of dissatisfaction or of the need for reform. 

Although in the past these freedoms have been espoused in a general way as part of the 

Canadian "unwritten Constitution" inherited from England, or articulated in ordinary 

legislation such as the Canadian Bill of Rights,' their status as less than explicitly 

recognized constitutional rights made them peculiarly susceptible to legislative and judicial 

"erosion." Indeed, typically such erosion occurred in just those circumstances where 

130 Cotler, Ch. 6, "Free-dom of Assembly, Association, Conscience, and Religion", in Tarnopolslcy and 
Beaudoin, (eds.), op. cit., p. 139. 

131 Ibid.,  p 155, footnotes omitted. 

132 Ibid., p. 141, noting Tribe and Holmes. 

133 Eg., section 1 of the Canadian Bill of Rights states in part: 

It is hereby recognized and declared that in Canada there have existed  and shall continue to exist without 
discrimination... .the  following human rights and fundamental freedoms, namely (d) freedom of speech; 
(e) freedom of assembly and association... 
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formally expressed constitutional rights would have been most valued. Probably the best 

example of this is A.G. Canada v. Dupond,'  a pre-Charter  case concerning the validity 

of a bylaw banning all assemblies, parades or gatherings on public domain of the City of 

Montreal for a period of one month. Justice Beetz, speaking for the majority of the Supreme 

Court of Canada, upheld the validity of the legislation. Commentators interpret Justice 

Beetz's judgement as having rejected the entire notion of freedom of assembly as having any 

legal basis in Canada.'" 

It seems clear that such freedoms will stand a better chance of protection now that the 

Charter  is in place. For example, in National Citizen's Coalition Inc. v. Attorney-General 
for Canada,'"  spending limitations imposed on interest groups in federal election 

campaigns under the Canada Elections Ace'  were successfully challenged as an 

infringement of the Charter's  freedom of expression guarantees. The Alberta Queen's Bench 

ruled that provisions forbidding anyone other than registered parties or candidates from 

incurring election expenses and promoting or opposing parties or candidates in, for example, 

printed advertisements, during election campaigns are inconsistent with s. 2(b) of the 

Charter.  Moreover, such limitations on freedom of expression were held to be not justifiable 

under s. 1 of the Charter.'"  

134 (1978), 84 DLR (3d) 420. 

135 Cotler, ou. cit., p. 147. 

136 [1985] 11 DLR (4th) 481,  Alla.  Q.B.. The case was not appealed. 

137  Then RSC 1970, c. 14 (1st Supp.), as amended; now R.S.C. 1985, c. E-2, as amended. 

138  Note that this case was decided prior to the Supreme Court of Canada stipulating its tests for application 
of s. 1, in the Oakes  case, discussed above. For more detailed examination of the NCC case and its aftermath, 
see J. Hiebert, "Fair Elections and Fre,edom of Expression under the Charter," (1990) 24 Journal of Canadian 
Studies  72 - 86; excerpts of this reprinted in Morton, op cit., at pp. 255 - 261. 
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While even Charter  rights are not absolute, and are subject to limitations, it is clear that 

constitutional codification of such freedoms provides a greater assurance that they will not be 

contravened except in well justified circumstances.' 

Administrative Law Rights of Interest Groups 

Under traditional administrative law doctrine, persons with certain identifiable interests 

(e.g., property interests) affected by a limited range of governmental decisions (decisions of 

a "quasi-judicial" nature, such as those of an administrative tribunal) have been normally 

entitled to a basic set of procedural protections, including notice of the pending decision, an 

opportunity to hear the case made against him and to respond to it, and the right to be heard 

before an impartial arbiter. 14° Thus, for example, according to the principles of "natural 

justice", a property owner whose property is affected by a government expropriation board is 

normally able to rely on an array of common law procedural protections. In traditional 

administrative law, however, the further one strays from this conventional prope rty-oriented 

situation, the more difficult it is to persuade courts to recognize that government officials are 

subject to procedural obligations of this nature. 

In some respects, the principles of natural justice have been significantly expanded by 

the courts in recent years. A related concept known as procedural fairness (natural justice 

and procedural fairness are said to be on "continuum") has been developed which holds that 

wherever an individual's rights, interests, property, privileges, or liberty are affected by a 

139  Thus, for example, while in Committee for the Commonwealth of Canada y. Canada  (1991),77 
D.L.R. (4th) 385 (S.C.C), the Supreme Court held that a policy of restricting persons from distributing 
pamphlets at a public airport constituted an unjustifiable breach of freedom of expression under the Charter, 
nevertheless, legislation putting limits on commercial expression (e.g., toy advertising), in the interests of 
protecting children has been held to be an acceptable restriction on freedom of expression: Irwin Toy Ltd. y.  

Quebec (Attorney General) [1989] 1 SCR 927. 

140 See generally, J. Evans et al., Administrative Law: Cases, Text, and Materials,  Toronto: Emond-
Montgomery, 1984. 
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public body, that body is under an obligation to behave in a fair manner.' This may or 
may not necessitate a formal hearing, but it generally means that affected individuals are 
entitled to certain basic protections. At a minimum, these protections would include 

procedures which are clearly articulated and understood, composed of meaningful rules, 

evenly and neutrally applied, and the process itself is transparent.' 

Government decisions and activities often affect persons in diffuse but significant ways, 
even though they may not resemble the classic individual-with-private-rights situation. For 

example, while the effect of an environmental regulation or policy on any one individual may 

be relatively insignificant, the aggregate impact on a community or a segment of the 
community may be direct and negative. In fact, it is often in the face of proposed 
governmental actions of this sort that similarly affected individuals band together in groups to 
voice their conce rns. To a certain extent, governments have recognized this and attempted to 
make the processes of government more open and fair. At the federal level, regulatory 
processes have been put in place which require that gove rnment announce upcoming 
regulatory initiatives, describe their anticipated impacts, estimate costs, publish draft copies 
of regulations and invite comments before final versions are put in place.' Freedom of 
information legislation has been passed which, in principle, gives individuals the right to all 
government information which does not fall into a class of exceptions.' Hearings are 
required in certain cases where it is recognized that a proposed action could affect a 

141 Se,e Nicholson v. Haldimand-Norfolk Regional Board of Commissioners of Police  [1979] 1 SCR 
311. 

142 For general discussion of the content of fairness, see R. Beehler, "The Concept of Fairness," in P. 
FinIde and A. Lucas (eds.), Fairness in Environmental and Social Impact Assessment  (Calgary: Canadian 
Institute of Resources Law, 1984). 

143 See, e.g., the federal "Regulato ry  Code of Fairness" and annual Regulatory Plan. 

144 Access to Information Act,  RSC 1985, c. A-1. 
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community. 145  Assistance is given to some individuals and groups so that they can prepare 

for and attend consultations and hearings. 146 While not without problems, these initiatives 

are indications that government is moving towards greater procedural fairness in its decision-

maldng. 

These statutory and administrative developments should be applauded, and hopefully will 

be accompanied by a similar approach undertaken by the courts in applying common law 

notions fairness and natural justice. With the introduction of the Charter,  individuals and 

interest groups have been put in an enhanced position to challenge a wide range of 

government decision-making or consultative procedures and to compel change. It is likely 

that the most significant Charter-induced changes may be in the area of the less formal, even 

ordinary, discretionary bureaucratic activities that were previously almost completely beyond 

the scope of judicial concern. 

Two provisions likely to be used in this regard are s. 7 and s. 15. Section 7 of the 

Charter  states that everyone 

...has the right to life, liberty and security of the person and the right not to be deprived 
thereof except in accordance with the principles of fimdamental justice. 

The first question that arises concerning this section is its scope of application. On its face, 

there are no limitations restricting its ambit to "quasi-judicial" tribunal decisions: whenever 

the rights to life, liberty and/or security of a person are in actual or potential je,opardy by 

state action or inaction, s. 7 seems to be called into play. This means that processes for the 

development and implementation of laws, regulations, policies, as well as specific 

government decisions are all potentially within the purview of s. 7 protection Fatly court 

decisions confirm that the section is to be interpreted broadly and liberally. In Operation 

145 E.g., see, the public hearings policies of the Federal Environment Assessment Review Office 
(FEARO). 

146 See, e.g., the federal Department of Environnent Policy on Public Consultations. 
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Dismantle, 147  the Supreme Court of Canada held that, pursuant to ss. 7 and 32, even 

Cabinet decisions on foreign policy issues are subject to review to assure that they are in 

conformity with the Charter.  

The second question is what content will be ascribed to the notion of "fundamental 

justice". Pre-Charter  concepts of "natural justice" and "procedural fairness" are closely 

related to "fundamental justice". In Reference re Section 94(2) of the Motor Vehicle Act 

(B.C.), 148  the Supreme Court of Canada held that fundamental justice has both a procedural 

and substantive content. In Singh and Minister of Employment and Imrnigration, 149 

 Justice Wilson stipulated that procedural fairness is encompassed in fimdamental justice. 

More particularly, it has been suggested that s. 7 protection "will no doubt vary with the 

particular situation and the nature of the particular case", but will include an "unbiased 

tribunal, knowledge....of the case to be answered, a fair opportunity to answer and a 

decision reached on the basis of the material supportive of the case and the answer made to 
1,150  

Finally, the question of what constitutes a deprivation of life, liberty or security of the 

person for s. 7 purposes must be determined. Courts have held that a deprivation can be less 

than a full denial of a right, so that, for example, a mere infringement would be 

sufficient.' However, the infringement cannot be only a possibility: there must be a clear 

causal link between the impugne,d state action and the deprivation of life, liberty and/or 

1' Operation Dismantle Inc. y. R.,  [1985] 1 SCR 441. 

148  Reference re Section 94(2) of the Motor Vehicle Act (B.C.),  [1985] 2 SCR 486. 

149  [1985] 1 SCR 177. 

15
0  Thurlow C.J., in Fed C.A. decision in Howard and Presidin2 Officer Stony Mountain Institution, 

(1986) 17 C.R.R. 5 at 19, as described in Christian, "Section 7 and Administrative Law" (1987) Admin. L.J. 
Vol. 3, No. 3 at p. 35. 

151  R. v. Neale  (1985), 39 Alta. L.R. 24 at 34  (Alla  QB). This case was reversed on appeal without 
reference to this point: (1986), 46 Alta. L.R., per Christian, op cit.,  at p. 27. 
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security of the person.' At this stage, it is too early to articulate the precise meaning of 

"life, liberty and security of the person", but arguments have been made that it extends 

beyond mere physical constraints.' 

Section 15, pertaining to equality,' is the other provision which applies procedural 

requirements to governmental activity and could be usefully employed by individuals and 

interest groups. Reading together ss. 15(1), with its emphasis on non-discrimination and 

equal benefit of the law,'" and ss. 15(2), authorizing the use of affirmative action 

programs, what emerges is constitutional recognition that government may have to use 

special, positive measures for certain individuals and groups to ensure that real and not 

merely formal equality is achieved.' Thus, for example, meaningful input from certain 

impecunious groups conce rning a proposed regulation or policy may ne,cessitate funding in 

order to put them on the same footing as well-heeled business associations. 

Synthesizing the foregoing discussion concerning the effect of ss. 7 and 15, it would 

appear that there is now in place a significant set of constitutionally enshrined procedural 

obligations applying to individuals and interest groups in a wide variety of circumstances. 

The operation of a funding program to offer contributions or sustaining funds to certain kinds 

of interest groups, for example, would seem to be subject to the Charter.'  Similarly, 

Operation Dismantle, on. cit.. 

R. v. Morgentaler (1986), 22 DLR (4th) 641 at 665 (Ont. C.A.). 

154 Discussed in some detail in Chapter 3. 

1" Particularly as interpreted by the Supreme Court of Canada in Andrews, op cit., Chapter Three. 

156 Note that the authors express no opinion here on the wisdom of courts interpreting provisions in this 
manner. The point, for the purposes of this paper, is that courts will likely be asked to apply the Charter in this 
way. 

157 See, e.g., discussion of Native Women's Association of Canada case, in Chapter 3. For general 
examination of possible Charter applications to federal spending programs, see K. Webb, "Thumbs, Fingers, 

(continued...) 
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even consultative activities in preparation for new policies or regulations might also be 

subject to such standards.'" At a minimum, what seems to be required is clearly 

articulated rules, which are applied equally to all with a stake in the activity -- and 

administrators are obliged to adhere to the rules. 

The effect of the procedural requirements of the Charter  on interest groups is profound 

and may not be self-evident in all circumstances. It is clear that these procedural protections 

should assist weaker, lesser-known interest groups to present their views and gain any 

resources that are distributed by government according to valid rules. This is because 

stronger, established interest groups may not have to rely on rules to the same extent since 

they can depend on the discretion of officials to include and sometimes favour them. In 

Charter-land, the weak may not inherit the earth, but they will be in line equally with the 

strong to argue that they should! 

While the Charter  is the single most important -legal development in recent years 

affecting government-interest group relations,'" there are a host of other laws which also 

directly affect interest group behaviour in its interactions with government. Several of these 

are examined below. 

1
57(...continued) 

and Pushing on String: Legal Accountability in the Use of Federal Financial Incentives" [1993] 31  Alla. Law 
Rev. 501 - 536, esp. at pp. 521 - 531. 

158 See Jacicman, "Rights and Participation: The Use of the Charter  to Supervise the Regulatory Process" 
[1991] 4 CJALP 23. 

159 The question of standing of interest groups to appear before courts is considered later in the chapter. It 
represents another area of law which has be,en influenced by the introduction of the Charter: the standing-
Charter nexus is discussed infra. 
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Organizational Law and Interest Groups 

The various organizational forms open to interest groups -- corporate or non-corporate, 

registered charitable or non-profit status under the Income Tax Act  -- can have significant 

impacts on their activities. In effect, for interest groups, there are associated advantages and 

disadvantages flowing from the legal form of organization adopted. This area of the law has 

recently been under considerable critical scrutiny with a view to its  reform.' 6°  

Corporate or non-Corporate Form 

Organizing as a corporation offers a number of advantages to interest groups.' The 

corporate vehicle can be used to limit the liability of a corporation's directors' and 

members (e.g., potentially useful to reduce the impact of court cost awards against interest 

groups who engage in unsuccessful legal actions), it can facilitate the conduct of business-

related transactions (e.g., in conveying property), and can improve access to government 

funding opportunities.' On the other hand, the requirements associated with federal or 

160  In the following chapter, the impact of tax laws on interest groups are considered. 

161 For general discussion of advantages and disadvantages of incorporation for non-profit groups, see F. 
MacLeod, Forming and Managing a Non-Profit Organization in Canada (Vancouver: International Self-Counsel 
Press Ltd., 1986), esp. Chapter 6. 

162  Directors of incorporated non-profit corporations may not fully benefit from limited liability because 
they may be held personally liable for activities performed in their capacity as directors: see generally, S. 
Krieger, Duties and Responsibilities of Directors of Non-Profit Corporations  (Toronto: Canadian Society of 
Association Executives, 1989). 

163  See, for example, Health Canada's "Terms and Conditions for Grants to National Voluntary Health 
and Social Service Organizations," which stipulates at p. 3 that "Organizations eligible to apply are those 
which....are federally incorporated as not-for-profit organizations with Consumer and Corporate Affairs 
Canada." See also Ng, The Politics of Community Services: Immigrant Women, Class and State, op cit., 
describing the situation of a voluntary non-profit organization which provided job counselling and placement 
services for non-English speaking and black women (eg., more of a servicing than an advocacy organization). 
On this point, Ng states the following regarding incorporation at p. 32: 

...although incorporation was not an official requirement for obtaining funding from EIC, the Canada 
Works project officer advised the project to become incorporated; incorporated groups were viewed more 
favourably by funding sources due to its legal structure of accountability. [sic, emphasis added] 
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provincial incorporation may be unduly formal, expensive and time-consuming for many 

interest groups: electing a board of directors and establishing by-laws, maintaining publicly 

accessible records and submitting reports, as is required by federal and provincial corporation 

law, are significant undertakings for many volunteer organizations. 

Beyond the expense and added bureaucratic burden, the corporate form may also simply 

be inappropriate for the needs of the group. The division of responsibilities between boards 

of directors and staff, for example, might not reflect the operation of the group, and may 

even cause conflict,' the incorporation process might impede or alter an evolving 

relationship between actors in a group,' and the organizational structure imposed might 

undermine the group's goals." 

By the same token, however, incorporation might be an important "rite of passage" for 

an interest group, a sign of the serious dedication of its members to the cause, as well as an 

official, publicly bestowed status and a useful externally imposed stimulus for organizations 

to "get serious" and structure their affairs.' But, sometimes, use of corporate forms to 

take advantage of its legal attributes backfires on interest groups. In a recent decision, a 

judge ruled that a group of citizens who had organized as a corporation (among other 

164  Ng, in op cit.,  talks of rifts developing betwe,en the board (formerly volunteers, but elevated to 
Director status as part of incorporation) and paid staff at p. 71 (..."the incorporation process introduced a 
hierarchy into the agency. The volunteers, who formerly worked in an advisory capacity in relation to the paid 
staff, now became the board of directors: the body legally responsible for the financial health and welfare of the 
employment agency..."), and at p. 76 ("...the documentary process [i.e., required by incorporation] came to 
transform and organize relations within the agency."), and, again, at p. 78 ("...the incorporation process had 
created a class division within the agency.") 

165 Ng, op cit.,  at p. 75, "The argument by the staff was that technically the current board was not elected 
from the membership, since at the time of incorporation there was no membership to speak of. What we see 
here is that this division was a result of the structural arrangement of the agency introduced by the incorporation 
process". 

166  Ng, op cit.,  at p. 78, discussing the combined effects of incorporation and funding. 

167 See, e.g., MacL,eod, op cit.,  at p. 35. 
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reasons, to reduce the likelihood of members being held liable for costs in a court case) 

could not bring a type of legal action which would otherwise have been open to individual 

members of the corporation with materially affected property.'" 

Commentators have noted that federal legislation pertaining to non-profit 

corporations'" is outdated.'n In the 1970s, the federal regime applying to business 
corporations was completely overhauled and replaced by the Canada Business Corporations  

Act.' Efforts at that time to put in place a comparable, more modern, streamlined and 

straightforward statute for non-profit corporations were not successful.' The result is that 

federal non-profit corporation legislation has been described as "positively archaic,"" 

comprised of inadequate, obsolescent, and unclear clauses,' employing provisions tailored 

to apply principally to business corporations.' At the administrative level, federal non-

profit corporations must meet technical requirements of questionable importance which are 

168 Waste Not Wanted Inc. v. R  (1987), 2 C.E.L.R. (NS) 24. 

169  Most federal non-profit corporations have been created under Part II of the Canada Corporations Act, 
RSC 1970, c. C-32, as amended, and the Boards of Trade Act,  RSC 1985, c. B-6. 

170 See, e.g., P. Cumming, Proposals for a New Not-for-Profit Corporations Law for Canada, Volume I 
(Ottawa: Information Canada, 1974), esp. Appendix A; and Detailed Background Paper for the Canada Non-
Profit Corporations Bill (Ottawa: Supply and Services, 1977), p. 11. 

171 RSC 1985, c. C-44, as amended. 

172  From the mid-1970s through the early 1980s, the former Department of Consumer and Corporate 
Affairs introduced several non-profit corporation bills into Parliament, but none was ever passed. See, e.g., P. 
Cumming on cit..  See also, in the late 1970s, Bills S-3, S-4 and S-7. In 1981, see Bill C-10. 

173  Per Detailed Background Paper for the Canada Non-Profit Corporations Bill (Ottawa: Supply and 
Services, 1977), p. 11. 

174 ibid,  p. 13.  

175  Ibid., at p. 12. 
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not required of business corporations.' It is arguably inequitable to compel persons 

interested in forming a federal non-profit corporation to contend with outdated, inadequate 

legislation, while those intent on creating business corporations have available to them a 

modern, responsive statutory regime. 

Lobbying Activities 

In layperson's terms, lobbying could be defined as any attempt by an individual or group 

to influence a public official to adopt a particular stance supported by that individual or 

group. In its broadest sense, this could include such seemingly innocuous activities as 

constituents mailing letters urging Members of Parliament to take action for or against capital 

punishment, or pensioners gathering on Parliament Hill to protest de-indexing of pensions. It 

is probably self-evident that these types of lobbying are normally considered to be non-

controversial and not in ne,ed of  any  form of legal control beyond the elemental limits set out 

in laws against, e.g., defamation. 

More problematic are the activities of former high-ranking civil servants, politicians or 

others, who are paid to use their influence, persuasive ability and/or prestige to gain access 

to ministers or administrators in furtherance of a client's cause. Largely for financial 

reasons, public and Charter  interest groups have less opportunity to hire such "third party" 

lobbyists than do commercially-oriented enterprises. 

In 1988, the Lobbyists Registration Act'  was passed. The main purpose of the Act is 

simply to ensure that public office-holders and the general public know who is being paid to 

176  Per Gerry Gedsoe, Halifax lawyer, personal communication. He gave as examples the requirement that 
meetings must be held in Canada, and that there must be a certain frequency of meetings. See also, P. Pross 
and I. Stewart, "Lobbying, the Voluntary Sector and the Public Purse", Chapter 4 in S.D. Phillips (ed.), How 
Ottawa Spends, 1993-94: A More Democratic Canada...? (Ottawa: Carleton Univ. Press, 1993), esp. at p. 
122, footnote 40. 

177  RSC 1985, c. 44 (4th Supp.). 
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attempt to influence government. The law expressly affirms that "...lobbying public office-

holders is legitimate activity."'" Lobbying is defined to include paid communications with 

public officials on behalf of a client or an employer in an attempt to influence the 

development of legislation, amendments to legislation, regulations, policies, or the awarding 

of fmancial benefits.'" According to the Act, lobbying does not include making 

representations before goverment committees or submissions with respect to enforcement, 

interpretation or application of any Act or regulation.' The Act requires that paid 

lobbyists (cash or other forms of remuneration) must register. Those who lobby as 

volunteers are specifically exempted from registration under the law. 

The Act classifies lobbyists into two main categories. Tier One are those "professional 

lobbyists" -- government consultants, lawyers, accountants, etc. -- who are paid to provide 

certain types of lobbying services on behalf of clients. Tier Two lobbyists are employees 

who are engaged  in a significant amount of advocacy work with government officials on 

behalf of their employers. For example, key paid officials in environmental groups, 

disadvantaged persons associations, women's federations, etc. who lobby government for 

their employers would qualify under the Tier Two category. Tier Two lobbyists need not 

register if their lobbying activities involve only procuring federal contracts for their 

employers.' Whereas Tier One lobbyists must register each time they undertake 

lobbying, disclosing on behalf of whom they work, and the proposed subject-matter or 

communication," Tier Two members need only register annually and indicate their name 

178  Ibid., per the preamble. 

179 Lobbyists Registration Act, op cit.,  section 5. All subsequent section references are to the Lobbyists 
Registration Act  unless otherwise noted. 

180  Section 4. 

181 Section 6. 

182 Section 5. 
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and the name and address of the person or organization by whom they are employed.' 
Information collected under the Act is accessible to the public in the form of the Registry of 
Lobbyists.' 

It is perhaps self-evident even from this cursory description of the legislation that it 

adopts a "minimalist" approach to addressing lobbying behaviour: there is no requirement, 

for example, that lobbyists provide proof of registration to government officials, nor are 

government officials under an obligation to ask for proof of such registration, or to report 

their contacts to the Registrar. Moreover, the Registrar has no independence, and lacks any 
verification or investigative powers.' Nevertheless, it potentially represents a legislative 

"beachhead" which could be expanded upon in the future to become a more rigorous and 

powerful regulatory tool for controlling lobbying activities. 

Preliminary information collecte,d by the Registrar is revealing. From the time 
administration of the Act began in September, 1989, to last count,' there were over 2600 
active Tier One registrations and more than 2400 Tier Twos. Tier One lobbyists have 

indicated that consumer issues, environment, women's issues, immigration, arts and culture, 

aboriginal affairs, senior citizen issues, human rights and multiculturalism rank 8th, 10th, 

35th, 37th, 38th, 39th, 45th, 46th, 50th and 52nd respectively in terms of their registered 
"areas of concern". 1" This suggests that the professional lobbyists on occasion are 

attempting to influence government officials on behalf of their clients regarding subject 

183 Section 6. 

le Section 8. It is noteworthy that violations of the Act are punishable by a fine of up to $25,000, and 
false or misleading statements made lcnowingly could be punished by fines not exceeding one hundre,c1 thousand 
dollars and/or imprisonment up to two years. 

185 Foregoing comments paraphrased from P. Pross and I. Stewart, op cit.. 

186 Per speech from the Registrar's office, Feb. 1991. 

187 	 , Regs Annual Report, pp. 8-9. 
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matters of traditional conce rn  to public interest and Charter  interest groups)" Assuming 

this to be indicative of their behaviour over the years before the registration system came 

into place, it confirms the extent to which professional lobbyists engage in influence on 

public interest matters. 

Data also reveals that most Tier One lobbying concerns the development or amendment 

of policies or programs, followed by regulations, awarding of contracts, other financial 

benefits, arranging a meeting with a public office holder, the development of legislation, or 

the amendment of same. This confirms that the real focus of lobbying is not on formal 

legislation, but rather on the "soft underbelly" of government: the formation of policies, 

regulations and so forth which talce place far away from the glare of publicity. In short, the 

existing lobbying legislation has provided some insights concerning the numbers of 

individuals and firms undertaking such activities. It has revealed that professional lobbyists 

are extensively involved in advocacy activities pertaining to public interest issues, but it has 

not "leveled the playing field" between special and public or Charter-recognized groups. 

The Legal Framework for Government Financial Support of Interest Groups 

The focus of this section is on the legality and constitutionality of the means used by 

govermnent to fund interest groups. Under prevailing interpretations of the Constitution,'  

the federal govermnent (like provincial governments) is free to spend and to offer tax 

deductions (an indirect form of expenditure) with relatively few limits.' Direct spending 

authorized and appropriated by Parliament may be extended to virtually any individual or 

group, even if the funding pertains to matters within the legislative responsibility of the 

188  There is no breakdown of which (if any) public, Charter-recognized, and special interest groups are 
making use of the services of Tier One lobbyists. 

189 See, e.g., Hogg, Constitutional Law of Canada,  2nd ed., at p. 126. 

190 The provinces are restricted by the Constitution Act, 1867,  section 92 (2) in their use of the taxing 
power to direct forms of taxation. 
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provinces.' 91  It seems relatively clear, however, that government cannot use its spending 

powers to support individuals or organizations engaging in activities prohibited by the 

Charter,  such as assisting a group to promote views on the supremacy of one race over 

others, in contravention of s. 15. 

Fre,quently, Parliament authorizes an appropriation for a particular purpose (e.g., in 

support of groups centrally concerned 1,vith health promotion), but leaves the decisions on 

specific allocations in the hands of departmental officials. We call this type of funding 

activity "discretionary spending", and define it as any expenditure by government where the 

final, individual recipient is not named by Parliament. As noted above, all such 

discretionary decisions must conform to notions of natural justice and fairness, articulated by 

the courts, and to ss. 7 and 15 of the Charter,  regarding fundamental justice and equality 

respectively. 

As discussed earlier, the basic principles of fairness enshrined in the Charter  and the 

common law suggest that officials should use pre-existing meaningful mles or criteria (they 

amount to the same thing) to guide their decisions, and that affected parties have an 

opportunity to comment on these rules in draft form.' The rules should also be 

consistently applied. The procedures used should afford equal protection and benefit to 

people, i.e., they must treat similarly situated people in a like manner. 

While the precise procedural standards applying to the expenditure decision process have 

not yet be,en fully articulated in the jurisprudence, the courts have indicated an increasing 

willingness to review govermnent's spending decisions. Thus, for example, the Supreme 

Court of Canada recently granted standing to a welfare recipient to challenge the activities of 

191  For examination of this point, see Webb, "Thumbs, Fingers..." on cit.,  at pp. 515 - 516. 

192 See Webb, "Thumbs, Fingers....", op cit.,  pp. 521 - 530. 
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the federal and Manitoba governments conce rning welfare payments.' In another case, a 

court reviewed the fairness of the funding procedures established by the Canada Council to 

dance companies.' And the Native Women's Association of Canada  case, discussed in 

Chapter 3, is indication that interest groups may successfully challenge consultation fimding 

decisions which seem to violate Charter  freedom of expression and equality principles. 

While it is difficult to ascertain how much deviation from Charter  standards there is with 

current programs, there is some evidence that departments extending funding to interest 

groups sometimes have not employed meaningful criteria nor applied them in a consistent 

manner.' This is a potentially serious problem from a legal perspective because it 

exposes departments to the possibility of costly and almost invariably embarrassing legal 

action for using procedures that are inconsistent with the Charter.  Worse, it gives the 

impression  that government is seeking to avoid constitutionally ensluined standards of 

appropriate behaviour. 

For these reasons, an approach to funding that manifestly accords with the procedural 

requirements of the Charter  is useful political insurance and may be constitutionally .  required. 

While such strict and clear procedures may not yet be legally required, if they were put in 

place, there would be a significant benefit in the sense that government would be seen to be 

respectful of and in full compliance with both the legal standards and political values 

embodied in the Charter.  This type of strict approach to procedure is especially appropriate 

when the potential for distrust and disagreement about the result of a process are substantial. 

In general, a strict approach to procedure would re,quire: pre-publication of draft criteria and 

processes, for comment by affected parties; publication of the authoritative version of the 

Finlay v. Canada (Minister of Finance),  [1986] 2 SCR 607 (S.C.C.). 

Re Toronto Independent Dance Enterprise and Canada Council,  (1989) 60 DLR (4th) 503. Case is 
discussed in Webb, "Thumbs, Fingers..."op  cit.,  pp. 523 - 525. 

195 See, e.g., Price Waterhouse Review of Women's Funding Program, January 1988, p. iv. 
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program setting out the criteria; creation of procedures which provide the opportunity for 

persons to hear the case against them receiving funding and to respond to it; giving reasons 

for decisions (at least on request); and regular publication of the names of those who have 

received funding and for what purpose. 

Participation in Formal Proceedings 

In furtherance of their policy objectives, interest groups frequently are involved in both 

court proceedings and regulatory hearings. With respect to both types of processes, interest 

groups can be both initiators of actions or intervenors. The rules pertaining to interest group 

involvement are different for each type of proceeding, and are undergoing considerable 

evolution. Traditionally, rules pertaining to access to appear in formal proceedings have 

tended to restrict interest group participation, but a clear trend toward liberalization of access 

to the courts and some tribunals by these types of groups has taken place in recent years. 

Initiating Public Interest Court Actions 

A major legal technique which has in the past impeded the ability of non-governmental 

public interest litigants to bring cases before the courts has been the doctrine of standing. 

Basically, the traditional rule has been that unless a party has an interest greater than that of 

the general public, that party should not have standing.' Thus, for example, in civil 

actions, it is generally only where an individual's personal, pecuniary or proprietary interest 

has been specially or uniquely affected that standing to sue has normally been granted by 

courts. Several exceptions exist to the rule of limite,d standing. First, individuals have 

usually been able to initiate and conduct proceedings with respect to federal and provincial 

offences (refened to as "private prosecutions") even when they have not been personally 

196 See generally, P. Bryden, "Public Interest Intervention in the Courts" (1987) 66 Can. Bar Rev. 490. 
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affected, as long as they have a "reasonable belief" that an offence has taken place."' 

Second, recently, in administrative and constitutional law, i98  courts have expanded the 

standing rules in some cases to allow individuals to bring actions even when they are affected 

in only a diffuse way, as long as the matter to be litigated is justiciable and important. 

In Finlay v. Canada (Minister of Finance), 199  the first Supreme Court of Canada 

decision to review the issue of standing since the introduction of the Charter of Rights and 

Freedoms,  it was held that courts have discretion to award standing to individuals or groups 

to challenge an exercise of administrative authority as well as legislation. In the Finlay  case, 

a recipient of assistance was granted standing to challenge the governmental interpretation of 

the operation of social assistance legislation which did not explicitly create any private rights, 

but clearly had direct bearing on the individual. It was held that Finlay had a "genuine 

interest" in the proceeding, and the issue was serious, and not frivolous in nature. The 

Finlay  case is indicative of a new, receptive attitude toward public interest access to the 

courts."'" As one commentator put it, "...the journey for a standing doctrine....has at last 

begun. "201 

197  Regarding private prosecutions generally, see Law Reform Commission of Canada, Private 
Prosecutions  Ottawa: 1986; for discussion of private prosecutions in the environmental policy context, see L. 
Duncan, Enforcing Environmental Law: A Guide to Private Prosecution  Edmonton: Environmental Law 
Centre, 1990; and K. Webb, "Talcing Matters Into Their Own Hands: The Role of Citizens in Canadian 
Pollution Control Enforcement" [1991] 36 McGill L.J. 770 - 830. 

198  See, e.g., Thorson y. A.G. of Canada,  [1975] 1 SCR 138 (SCC); Nova Scotia Board of Censors v. 
McNeil [1976] 2 SCR 265; and Minister of Justice of Canada v. Borowski [1981] 2 SCR 575. See also 
Finlay v. Canada (Minister of Finance) [1986] 2 SCR 607, discussed below. 

199  Ibid.. 

200 W. Bogart, "Understanding Standing, Ch IV: Minister of Finance of Canada v. Finlay", [1988] 10 
SCL Rev. 377; L. Fox, "Case Comment: Energy Probe v. Canada (A.G.)", (1989) 37 Admin. Law Reports 
124; and Cromwell, "From Trilogy to Quartet: Minister of Finance of Canada v. Finlay", (1987), 7 Windsor 
Yearbook of Access to Justice 103. 

201 Cromwell, Ibid. at p. 117. 
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The Ontario Law Reform Commission has suggested that the rules concerning standing 

in that province be further liberalized, so that every person would generally be entitled to 

commence and maintain a legal proceeding unless a person challenging such a right satisfies 

the court that the factors against proce,eding outweigh the factors in favour of 

proce,edimg.' The effect of their reform proposals would be to change the point of 

departure for courts considering public interest litigation from one of denial with exceptions 

to one of allowing standing, except where necessary. Under this proposed approach, the 

burden of proof on standing would shift from the interest group to those seeking their 

exclusion. 

The most recent Supreme Court of Canada discussion of this issue is found in Canadian 

Council of Churches v. Canada (1V1inister of Employment and Immigration).'  The 

Court noted that the Canadian judicial approach to standing for interest groups to initiate 

constitutional and administrative challenges is now more liberal than that taken by the courts 

of the United States,' Australia" and the United Kingdom." The Court suggests 

that there should be reluctance to grant standing to public interest groups to initiate actions if 

there are private parties who are likely to bring such actions in their own right: 

The whole purpose of granting status is to prevent the immunization of legislation or 
public acts from any challenge. The granting of public interest standing is not required 
when, on a balance of probabilities, it can be shown that the measure will  be subject to 

202 Ontario Law Reform Commission, Report on the Law of Standing  Toronto: Ministry of Attorney 
General, 1989. 

203 [1992] 1 SCR 236. 

204  Ibid., at p. 248. 

205  Ibid., at p. 246. 

206  Ibid., at p. 244. 

II 
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attack by a private litigant. The principles for granting public standing set forth by this 
Court need not and should not be expanded.' 

In the Canadian Council of Churches  case, which concerned constitutional challenges to 

immigration laws, the Court noted that individual refugees had already initiated their own 

challenges of the legislation, and that these actions would be preferable to interest group 

challenges in the sense that the court would have the benefit of hearing arguments in the 

context of a fact situation bearing on the challenge in question (i.e., the fact situation of an 

individual refugee-complainant). It is suggested that this refinement to the rules on interest 

group standing should be interpreted as narrowly as possible, so that otherwise acceptable 

interest group standing should be denied only where there is clear evidence that actual, 

imminent actions by individual plaintiffs will be forthcoming. Thus, at present, the rules 

regarding public interest group standing to initiate actions are as follows: 

(1)there must be a serious issue of validity at play; 

(2) the plaintiff must demonstrate a genuine, non-frivolous interest in the action; and 

(3) there must not be another reasonable and effective way for the matter to be brought 

before the court (such as where there is evidence that actual, imminent, actions by 

private litigants on the same issue will be forthcoming). 

Even with the refinement articulate(' in the Canadian Council of Churches  case, the rules 

respecting standing for public interest groups to initiate constitutional and administrative 

challenges have been expanded considerably from the traditional rules in place until the 

1970s. 

A second major barrier to public imterest litigation is the issue of costs associated with 

bringing a suit. The traditional rule in civil actions is that an unsuccessful plaintiff will often 

face the likelihood of having the court order him or her to pay the legal costs of the 

defendant in an action. Cost awards of several thousand dollars a day are not at all 

uncommon. Because public interest litigation involves a significant risk that the case will not 

207  Ibid., per Cory, J., at p. 252. 
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be resolved in favour of the plaintiff, the threat of having to pay costs acts as a major 

deterrent to public interest litigation. The Ontario Law Reform Commission has suggested 

that, in certain circumstances, courts be restrained from ordering the payment of costs to a 

party, except where the party against whom a costs order is sought has engaged in vexatious, 

frivolous or abusive . conduct.' An analogous approach might be appropriate where 

interest groups intervene in administrative proceedings. 

Intervening in Court Actions in the Public Interest 

Individuals and interest groups can also participate in court proceedings as intervenors in 

actions brought by others. Commentators have noted three different types of interventions: 

(i) where individuals or groups perceive that the outcome of a particular lawsuit is likely 
to have a direct impact on their well-being; 

(ii) where an important legal principle is likely to be developed or challenged which is 
important to that individual or group; or 

(iii) where it is considered that the court might benefit from certain points being brought 
to its attention that might otherwise be overlooked (amicus curiae).' 

Historically, courts have been less than enthusiastic about allowing public interest 

interventions, on the grounds that doing so would impose unfair and unexpected hardships on 

the original litigants since it could increase the number of issues in dispute or the length of 

time needed to hear representations and reach a decision.' On the other hand, especially 

where the decision of the court addresses constitutional or other major public law issues, 

interventions can improve the quality of decision maldng. Intervenors can help in this regard 

208 Ontario L.R.C., 22. cit. 

209  Per Bryden, op cit.. 

210 	• • Ongmally, courts tended to lirait interventions to cases where the proposed intervenor could show a 
"direct interest" - generally proprietary in nature. Later, this was modified and expanded to a "legitimate and 
substantial" or "very real" interest. Ontario LRC Report, op cit.,  p. 115. 

to 

I  
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by better informing the courts of the full implications of their judgments on the greater 

community, and articulating a significant perspective different from that likely to be provided 

by the original parties to the dispute.' Interventions from affected interest groups can 

also increase the perceived legitimacy of decisions in the eyes of affected communities. 212  

Following harsh criticisms of the Supreme Court of Canada rules and practices 

concerning interventions in the early 1980s, 2" the Court announced a new set of 

procedures in 1987 which essentially amounted to two rather ambiguous criteria: the 

intervener had to have "an interest" in the proceedings, and the intervener had to present 

submissions both "useful and different" from those of other parties. While at first blush not 

particularly liberalizing in tone, in practice the Supreme Court of Canada has proven to be 

"extremely receptive to submissions from public interest interveners."' A major part of 

this new receptive judicial attitude toward public interest litigation has been attributed to the 

introduction of the Charter,  and its impact on judicial, societal and governmental 

attitudes.'" 

211 The fact that public interest group interventions to date have not made particularly significant and 
distinctive empirical contributions to cases heard to date -- a conclusion reached by I. Brodie, op cit. in his 
study of interventions -- does not lessen the likelihood of such useful contributions in the future. 

212 Bryden raised this point originally, and received strong criticism from some judges: see J. Koch. Q.  
cit., "Notes and Comment, Making Room: New Directions in Third Party Intervention", UTFLR, Vol 48, 
Winter (1990), p. 151. The question of legitimacy of court decisions is inextricably linked with the notion that, 
while judges are not elected to their positions, they nevertheless are lawmakers, and as such, should be at least 
aware of the variety of positions expressed by factions of the public, as are legislators. The desire to hear many 
different points of view about an issue in a courtroom setting must be balanced against the interests of the 
original litigants (in terms of time and financial constraints), and fairness (in the sense of ability to scrutinize 
evidence brought forward by such litigants). 

213 See eg., discussion in Koch, ibid., and S. Bindman, "Door opens: Supreme Court lets groups 
intervene in cases", Ottawa Citizen,  March 9, 1991, p. B8. 

214 Koch, op cit., p. 162. 

215  Justice Cory in Canadian Council of Churches, op cit.,  at p. 250, states the following: 

(continued...) 
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The 1992 Canadian Council of Churches  decision ôf the Supreme Court of Canada, 

discussed above, while somewhat restraining the ability of public interest groups to initiate 
actions, was careful to note the importance of a liberal approach to granting standing of such 

groups to intervene in existing actions: 

Public interest organizations are, as they should be, frequently granted intervener status. 
The views and submissions of interveners on issues of public importance frequently 
provide great assistance to the courts. Yet that assistance is given against a background 
of established facts and in a time frame and context that is controlled by the courts. A 
proper balance between providing for the submissions of public interest groups and 
preserving judicial resources is maintained.' 

Thus, it would appear that the significant role to be played by public interest groups as 

interveners is now well accepted in Canadian law. 

Standing and Intervention Before Non-Court Formal Hearings 
Increasingly, government makes use of inquiries, tribunal hearings and commissions to 

elicit comment prior to reaching decisions on complicated issues. Whether the context is 

telephone rates (e.g., Canadian Radio-Television and Telecommunications Commission), 

energy (e.g., National Energy Board, the Alberta Energy Resources Conservation Board), 

enviromnent (e.g., the Federal Environmental Review Process, Ontario Environmental 

Impact Assessment process), zoning (e.g., municipal boards), or a myriad of other policy 

215(... continued) 
In 1982 with the passage of the Charter  there was for the first time a restraint placed on the sovereignty 
of Parliament to pass legislation that fell within its jurisdiction. The Charter  enshrines the rights and 
freedoms of Canadians. It is the courts which have the jurisdiction to preserve and to enforce those 
Charter  rights. This is achieved, in part, by ensuring that legislation does not infringe the provisions of 
the Charter.  By its terms the Charter  indicates that a generous and liberal approach should be taken to 
the issue of standing. If that were not done, Charter  rights might be unenforced and Charter  freedoms 
shackled. 

Rindman, op cit.,  states the following: 

As with so many other recent changes at the Supreme Court, the Charter of Rights and Freedoms  is 
largely responsible for the little-publicized about-face in judicial attitudes. 

216 Per Cory J. in Canadian Council of Churches,  op cit.,  at p. 256. 
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contexts, the importance of decision makers canvassing a wide spectrum of perspectives lies 

in the fact that it provides information which allows for better understanding of the nature, 

scope and impact of governmental decisions and actions. As with court litigation, interest 

groups can participate in such hearings both as initiators of actions and as intervenors. 

Generally spealdng, the same issues are at play in non-court and court processes 

concerning whether or not interest groups should be permitted to initiate or intervene. That 

is, the questions of standing and costs will likely be affected by such factors as the perceived 

value of the group's input versus the increased length and complexity of the hearing and 

inconvenience to other parties. A major difference is the relative informality of non-judicial 

hearings, the relaxed standards allowing for wider participation, and the comparatively 

obvious impact such hearings can have on the greater community. Several different 

jurisdictions and agencies have adopted rules which permit, if not encourage, public interest 

group participation.' While not without their problems, they are indicative of the 

recognition of the important role which interest groups can play in such hearings. 

In several policy contexts, governments have established programs to financially assist 

intervenors. Perhaps the most notable of these is the Ontario Intervenor . Funding Project 

Act. 1988, 218  which entitles intervenors appearing before a hearing of certain regulatory 

boards to apply for funding where the intervenor can establish that there are issues in the 

hearing that affect a significant segment of the public and that these issues affect a public 

rather than a private interest. The issue of intervenor funding is discussed in greater detail in 

Chapter 10. 

217  For example, in the federal context, in hemings before the CRTC; in Ontario, see the Intervenor 
Funding Project Act  (discussed below); and in Alberta, in hearings before the Alberta Public Utilities Board. 

218  SO 1988, c. 71. 
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Conclusion 

We have seen that public interest groups have received inconsistent and sometimes less 
than encouraging treatment by courts and legal processes in Canada. In many ways, it is 

apparent that courts, legislatures, and administrators have been struggling with the question 
of what constitutes the public interest, who is entitled to represent it, and how should it fit 

within processes which have, until recently, focussed on private behaviour and private 

pecuniary and property interests. The winds of change are sweeping through the legal 
system and major reforms are already under way. The challenge will be to develop a legal 
framework which is capable of encouraging and accommodating interest groups without 

tearing apart the traditional legal and political foundation on which the Canadian legislative, 
judicial and governmental processes operate. 

As we have seen, individual reform initiatives affecting interest groups have been 
undertaken in virtually every aspect of the law, including the explicit constitutional 

codification of "fundamental freedoms", the re-evaluation of current laws in light of Charter 
notions of fimdamental justice and equality, revised organizational law, new regulation of 
lobbying, and liberalized rules of standing and intervention . , What is needed is a systematic 
review of the legal system in toto to ensure that the various reforms underway fuse together 
to treat interest groups in a fair, consistent and systematic way without unduly disrupting 
traditional legal and political forms. This is clearly an area which warrants further study. 

In general, though, there is and likely will continue to be a trend toward greater 

formalization. This has both advantages and disadvantages to interest groups. In theory, an 
informal system will work in favour of entrenched groups (those which are held in high 
esteem by the current government administration, and which understand the less than explicit 
rules which govern their interactions with public officials). But while a formalized system 
will  force a clear articulation of what the rules are, thus permitting the less powerful or 
currently unpopular to at least know what procedures they must follow to get to the table, it 
still doesn't necessarily imply the creation of a more even playing field; nor does it assure 
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that their views will be genuinely considered. It also increases the importance of "rule 

experts" -- skills which attract the attention of legally trained persons -- and may very well 

lead to a more central role for courts to play in government-interest group relations. 
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Summary 

1. In the past, the legal rules applying to interest groups have not been well articulated, nor 
have they been particularly consistent in their treatment. Recently, however, there has 
been a move toward greater formalization of law applicable to interest groups, seemingly 
sparked to an important extent by the Charter-constitutionalization of rights significant to 
interest groups. 

2. Generally speaking, increased formalintion will work to the advantage of smaller, less 
well-known (and perhaps less popular) groups, in the sense that express rules which 
government officials are to follow can act as some assurance that groups are at least 
entitled to a place at the table. 

3. The Charter  guarantees freedom of association, assembly and expression -- freedoms 
which were in theory available prior to that time, but not in an explicit and 
constitutionally protected form. 

4. At a more general level, the Charter  provides interest groups with a binding set of 
criteria upon which to assess and challenge all ordinary legislation and government 
decisions and acts. Courts are given power to hear the representations of interest groups 
where there are Charter  challenges, and can make binding decisions in such cases. 

5. Interest groups will likely be able to invoke the Charter  to ensure that even informal 
discretionary bureaucratic activities are conducted in accordance with the principles of 
fundamental justice and equality. At a minimum, the Charter  and rules of natural justice 
and fairness would appear to dictate that there be clear rules set out in advance, that the 
rules be applied equally to all and that the rules be followed. 

6. Organized as corporations, interest groups can limit the personal liability of their 
members, facilitate the conduct of business-related transactions and improve theiur access 
to government funding opportunities. However, the re,quirements and structure of 
corporations may not be appropriate for all interest groups, and can even impede their 
ability to operate as effective advocates of their cause and to conduct litigation in certain 
circumstances. 

7. Federal non-profit corporation legislation is outdated, forcing persons interested in 
creating non-profit corporations to comply with unduly technical and sometimes 
inappropriate requirements. It is ine,quitable for non-profit corporations to be compelled 
to negotiate out-of-date and inappropriate legislation while business corporations are 

• subject to a comparatively modern and streamlined corporate regime. 
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8. Lobbying legislation can be useful in keeping track of the extent of advocacy activities 
directed at government, but in its current form it does little to level the playing field 
between private and public or Charter-group advocacy activities. 

9. From a constitutional division of powers standpoint, the federal government can spend or 
create tax deductions for any activity it wishes (including to support interest groups), 
subject to there being a valid Parliamentary appropriation or consent. 

10. Funding decisions and programs should accord with principles of natural justice as well 
as Charter notions of fundamental justice and equality. This would seem to entail that 
the criteria for funding be set out in advance, that they be specific enough to be 
meaningful, that affected parties have opportunity to comment on these rules in draft 
form, and that the rules be consistently applied. 

11. Rules with respect to both standing and interventions have been liberalized in recent 
years, by both courts and government tribunals and agencies. The effect is to allow 
interest groups to participate in most formal proceedings. To an important extent, this 
move toward liberalization has been assisted by the existence of the Charter. 
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INTEREST GROUPS AND TAX LAW 

Like most individuals, interest groups tend to arrange their affairs in response to the tax 

system. In the present context, it would be impossible to present a full analysis of all the 

ways that the tax system affects interest groups. The puipose of this chapter is restricted to 

providing a brief review of the most important and high-profile aspects of the Income Tax 

Ace19 that often intimately affect the organization and behaviour of interest groups. The 

discussion examines special interest groups and the taxation system and the implications for 

public and Charter-recognized interest groups of being considered a charitable organization. 

Special Interest Groups 

As discussed earlier, public, Charter  and special interest groups are all centrally 

concerned with pressuring government to effect changes in law and policy favourable to their 

position. From a tax standpoint, however, when public and Charter  interest groups attempt 

to influence government, they often cannot avail them. selves of the same tax privileges 

afforded to special interest groups and their members.' 

Businesses and business associations established to further the views of their members 

(i.e., special interest groups) are able, with certain limitations, to deduct lobbying related 

expenses under the Income Tax Act.'  This involves the government (and taxpayers) in 

219  RSC 1952, c. 148, as amend by 1970-71-72, c. 63 and subsequent amendments. 

220 For example, N. Brooks, Charities: The Legal Framework  (Ottawa: Secretary of State, Policy 
Coordination Secretariat, 1983), states the following at p. 197: 

....a charity concerned about environmental protection cannot lobby against the Mackenzie Valley pipeline 
or attempt to persuade people that a decision to allow the construction of [sic] bad policy, but pipeline 
companies can deduct both the costs of direct lobbying for the pipeline and the advertising and other costs 
of persuading the Canadian public that it is a necessary undertalcing. 

221  Ibid., at p. 196: 

(continued...) 
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expenses under the Income Tax Act.'  This involves the government (and taxpayers) in 

the provision of tax expenditure to business (i.e., revenue foregone -- a subsidy) to pay for 

their expenses associated with their trying to influence government on their own behalf. This 

deduction or tax expenditure is sometimes defended by suggesting that business is incurring 

the expense of lobbying in order to earn  future income which will eventually be taxed.' 

A more convincing argument may be that, in general, business is permitted to deduct its 

ordinary expenses associated with undertaking business and the act of influencing government 

has long been considered in that light. 

Whatever the justification, restrictions on deduction of membership fees and other 

donations provided to public and Charter-recognized interest groups undertaidng advocacy 

activities are invariably considered in light of the deductions which are granted to business 

for their expenses relating to special interest group associations. This apparent anomaly in 

treatment underlines any understanding of the tax status of public and Charter-recognized 

- interest groups. 

Charities and Interest Groups 

A key decision facing interest groups devoted to advocacy is whether they should adopt a 

charitable form. Charitable status is a significant legal privilege for any interest group. 

Charitable trusts have the ability to carry on activities otherwise proscribed and the right to 

221  Ibid., at p. 196: 

...under the present law virtually all of the expenses of business associations in directly lobbying the 
government are tax deductible. In addition, the expenses of grassroots lobbyimg (often in the form of 
institutional or advocacy advertising) by business associations are similarly deductible. Furthermore, the 
fees paid to trade associations, such as the Chamber of Commerce, the Canadian Federation of 
Independent Business and the Canadian Manufacturers Association, are tax deductible. 

222 Brooks, op cit.,  p. 197. 
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perpetual existence, as well as relief from forfeiture and escheat under the cy pres 

doctrine.' Of particular importance is the fact that charities registered under the Income 

Tax Act  are exempt from income tax and thus, can attract donations which are also in part 

deductible to the donor. In 1989, almost $3 billion was donated to registered charities by 

Canadian taxpayers. 224  This represents revenue foregone by governments and, as such, it 

can be characterized as a tax expenditure. 

It is because our society prizes activities performed by charities that such organizations 

have been accorded such benefits not available to other entities. As has been recently stated 

by the Public Trustee of Ontario... 

	[a] sine qua non  of every charitable undertaking is that it confer a benefit on the 
general public. Most members of the public also donate time and property to a 
charity. The public, as both beneficiary and donor, therefore has an interest both in 
the charitable sector as a whole and in the proper administration and management of 
every charitable organization and all  charitable property. 225 

The services that charities provide to society are arguably ones which government would 

be forced to assume if charities did not supply them. This can be put forward as a 

justification for the 'special treatment afforded to charities by government, at least in so far as 

their servicing activities are concerned. 226  Unfortunately, however, a great deal of 

confusion surrounds the legal structuring and operation of charities. Problems include a lack 

of clear understanding as to what entities are entitled to charitable status, inconsistent powers 

223  Public Trustee of Ontario, "Submission to the Ontario Law Reform Commission Project on the Law of 
Charities", The Philanthropist,  (Winter 1990), p. 18. 

224 Revenue Canada, A Better Tax Administration in Support of Charities,  (1990), Discussion paper, p. 7. 

225 Public Trustee of Ontario, "Submission to the L.R.C. Project on the Law of Charities", .2p. cit., p. 17. 

226 Brooks, on. cit., p. 194. 
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and responsibilities applying to charities depending on their organizational form' and 

confusion concerning the types of activities which can be undertaken by charities. 

Several reform initiatives pertaining to charities are currently under way at the provincial 

and federal levels. Stating that "despite recent growth in the number of charitable 

organizations carrying on their activities in Ontario, the law governing charitable activity has 

not evolved as quicicly", the Ontario Attorney General has recently appointed the provincial 

Law Reform Commission to study the status, legal forms, revenue sources and supervision of 

charities."' In late 1990, the federal Minister of National Revenue announced details of 

proposed changes in the administration of income tax measures relating to charities to 

improve the effectiveness of the tax system while emphasizing openness, simplicity and 

fairness. 2" 

Both of these reform initiatives encompass issues beyond the scope of this paper. The 

key question of concern here is whether interest groups who lobby government are eligible 

for charitable status, and, if so, what restrictions apply to them. From the perspective of 

interest groups, the existing tax regimes are either unduly restrictive or ambiguous. The 

result is that groups which appear to be engaging in publicly beneficial activities, such as 

advocating restrictions on pornography, are denied registered charitable status under the 

227  The Attorney General of Ontario and the Public Trustee of Ontario have noted that charities that are 
trusts may have different powers than charities that are corporations. The powers and liabilities of trustees 
appear to differ from the powers and liabilities of directors of corporations. Essentially, a charitable trustee has 
considerably more onerous obligations imposed on him than those that apply to corporate directors under 
corporate law. 

228 Terms of Reference to Ontario Law Reform Commission from Attorney General Ian Scott, printed in 
the Philanthropist, Summer (1989), pp. 67-70. 

Press Release, Nov. (1990), Discussion Paper. 229 
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Income Tax Act,  while other groups, which do have charitable status, are uncertain as to 

whether their advocacy activities place their charitable designation in jeopardy.'" 

Under the common law and the Income Tax Act,  charities are restricted in their 

politically-oriented undertaldngs. The generally accepted wisdom is that charities should not 

be unduly political in their activities "since it is to be expected that [they] will lose their 

independence from undue political scrutiny and interference if they become directly involved 

in the political arena on a regular basis."' It has also been said that charities should 

avoid political activities in order to ensure that the full efforts of such organizations are 

devoted to their charitable puiposes. It is likely that the common law associated the idea of 

"political activity" with supporting political parties or individuals rather than trying to 

influence government to adopt or reject specific policies. 

The leading case pertaining to charities is Income Tax Conunissioners v. Pemse1, 2" 
in which charities were classified into three main groups plus a residual category, and the 

legitimate purposes for which charities could be organized was defined. The four categories 

are: (i) the relief of poverty, (ii) the advancement of religion, (iii) the advancement of 

education and (iv) any other activity of a charitable nature that is of general benefit to the 

community. 

Certain of these categories seem, at first glance, to be relatively uncontroversial. For 

example, an interest group devoted to directly servicing the poor (for example, a food bank) 

would appear to be eligible for charitable status under the "relief of poverty" category. But, 

230 J. Swaigen et al., How to Fight for What's Right: The Citizen's Guide to Public Interest Law, (1981), 

at p. 124, "If we engage in litigation or law reform will we lose our charitable status?' The answer is far from 
clear." 

231  E. Bromley, "Political, Foreign, and Business Activities: Problems on the Law of Charities", Canada 
Tax Foundation, Report of Proceedings of the 41st Tax Conference,  (1989), at p. 36-10. 

232 [1891] A.C. 542 (H.L), in particular the judgement of Lord Macnaghten. 
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how does one classify a group concerned with legislative changes to improve the lot of the 

poor (that is, a group dedicated to the reform of tax laws, welfare laws, tenancy, minimum 

wages, etc.)? Or, as is likely the case, a group that has mixed purposes; a group that both 

provides food and seeks legislative changes? If seeking political change is the main focus of 

an interest group, then courts and administrators would likely classify it as a trust for 

"political purposes", which is ineligible for charitable status. But if the main focus is 

considered to be the provision of food, and influencing legislation was only an ancillary, or 

incidental activity, then the group would be considered to be organized primarily for a 

charitable purpose. 

Just where to draw the line when groups engage in both servicing and lobbying in equal 

measure is less clear. Moreover, in real life the presence of the government, and the 

question of where it draws the line, is likely both to influence the way the group presents 

itself and the way that it actually functions. In truth, of course, absent government 

legislation and rules, most groups which are concerned with providing a charitable service 

also quite naturally wish to address and influence government actions that touch upon their 

area of interest. Absent government inducements, groups are unlikely to draw a line 

between one aspect of a problem and another. 

Religious groups have traditionally represented the largest proportion of registered 

charities, although this number has been decreasing. 233  While much of the activities of 

religious charitable groups are service-oriented in nature, and thus not problematic for our 

purposes, there can be no doubt that established church groups have engaged in many quite 

deliberate attempts to influence government on diverse policy issues, from abortion to capital 

punishment, to immigration, among many others. Because of their long-established position 

233  Per Revenue Canada Discussion Paper (1990). 
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as charities in Canadian society, it would appear that they have been able to enter the 

political fray with little worry that their charitable status will be revoked.' 

Tax officials allow these apparent violations of the rides of charitable status by well-

known religious denominations to go unchallenged for understandable reasons and, when 

looked at in isolation, such official forbearance appears to be acceptable. But if a more 

universal perspective is adopted, it suggests that the interpretation of what constitutes 

political activity is variable, depending on the group and the circumstances. This situation 

leaves charitable groups vulnerable to changes in official interpretations. Many groups that 

are less well-known and more vulnerable to strict enforcement of the rules are likely to be 

circumspect as to their real position concerning a law or policy. Clearly, such discretion in 

enforcement places various groups in quite different relations with government, in a way that 

violates at least the spirit, if not the letter, of the equality 'section of the Charter.'"  

With regard to the "advancement of education" category, in the leading judicial decisions 

there is a crucial distinction made between education and advocacy. Courts have held that 

advancement of education implies "formal training of the mind" and "the improvement of a 

useful branch of human lcnowledge." 2" This implies learning in a technical sense, not tied 

to any particular policy context, and may encompass research activities as well. On the other 

hand, advocacy involves the presentation to the public or some segment of the public of 

selected items of information and opinion on a particular topic, intended to sway public 

opinion.'" 

234 Brooks, op. cit.. 

235 See general discussion of this issue in P. Finkle and D. Cameron, "Equal Protection in Enforcement: 
Towards More Structured Discretion", Dal. L.J., (1989). 

236 Per Positive Action Against Pornography v. MNR,  88 DTC 6186, at p. 6189. 

237  Ibid. at p. 6188. 



Chapter 6 	 117 

In a 1988 case, Positive Action Against Pornography v. MNR, 238  the Department of 

National Revenue and the court looked behind an incorporated society's stated objective "to 

provide educational material to the community regarding the issue [pornography]" , and 

examined its "Information Kit" for distribution to the public. The Kit contained selected 

information which was apparently biased toward legislative change. The Court determined 

that the group was not devoted to the improvement of a useful branch of human knowledge 

and its public dissemination, nor could it be said that it was involved with formal training of 

the mind. Therefore, it could not be regarded as educational as understood by law.' It 

would appear that a group devoted to research on the effects of pornography and the 

publication of the results of that research would stand a greater chance of acceptance as a 

charity devoted to the advancement of education. 

With respect to the fourth, "catchall" category of charities, case law suggests the activity 

of such charities must be of "general benefit" to the community in a manner considered to be 

charitable. Courts have held that an activity which would qualify as being of benefit to the 

community is one that improves the quality of life and makes the community a better or 

more enjoyable place for individuals and families to live in, other than a benefit to the 

community which is solely economic or financial  in nature.' 

In the Pornography  case, after hearing arguments that the public "stands to benefit from 

the freest and fullest possible public analysis, examination, discussion and review of the 

issues presented and options available" and that the group's activities go to facilitating 

informed discussion on the subject, the Court held that "try as I may, I am quite unable to 

se,e how the material in the Information Kit or the other supporting documentation accords 

238 Op cit.. 

239  Ibic . at p. 6189. 

240 Knechtel, "Tax Treatment as Non-Profit Organizations", in Canadian Tax Foundation,  ee. cit., p. 35-3 
and 35-4. 
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with the appellant's claim of neutrality toward this admittedly divisive public issue."' 

Noting that it is not called upon to "decide what is beneficial to the community in a loose 

sense, but only what is beneficial in a way the law regards as charitable", the Court 

concluded that the charity had a political purpose, devoted to change in laws and 

policies.  242 

Political Purposes 

Courts have typically concluded that a charity cannot be established for "political 

purposes". Thus, for example, in Bowman v. Secular Society, Limited,m  Lord Parker 

stated the following: 

A trust for the attainment of political objects has always been held invalid, not 
because it is illegal, for everyone is at liberty to advocate or promote by any lawful 
means a change in the law, but because the Court has no means of judging whether 
a proposexl change in the law will or will not be for the public benefit, and therefore 
cannot say that a gift to secure the change is a charitable gift. 

The generally accepted rationale for restricting charities from engaging in political activities 

is to assure that the full efforts of such organizations are devoted to their charitable puiposes, 

and this seems to mean physical service to the community, not participation in the 

development of new or revised legislation and policies. 

Several comments on the Bovvman  position are worthy of mention. Note first of all that 

the focus of attention is on charities specifically established for political purposes. As we 

shall see, this does not in itself foreclose the possibility that a charity could engage in 

political activities, so long as it was a legitimate charity (eg., established to further one of the 

four acceptable charitable-purpose categories enumerated above) and the activity was not the 

241 Positive Action Aaainst Pornography v. MNR,  92. cit., at p. 6190. 

242  Ibid., at pp. 6190-91. 

243 [1917] AC 406, at 422. 
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raison  d'etre of the organization. Second, the Court seems to equate "political objects" with 

changes in the law. 

The difficulty with this latter aspect is that it draws an arbitrary line betwe,en those 

groups which are established to promote the law as it stands and those who wish changes to 

the law. Given that a law can be overturned (for example, a prohibition against abortion in a 

Charter  challenge), a charity can be legally valid on one day and invalid on another. 

Especially when controversial social issues are at stake (like gun control, abortion, capital 

punishment, environment, aboriginal claims, equality), this type of distinction is a 

disincentive to healthy, evenhanded public debate and favours the status quo groups. In 

effect, groups supporting the law as it stands can conduct activities to maintain and enforce 

the existing law while preserving or qualifying for charitable status, but groups wanting to 

promote changes to the law through the legislative process are not viewed as acceptable 

charities.' 

Finally, the justification for why courts cannot accept as charities those organizations 

devoted to political purposes (i.e., the suggested rationale that courts cannot determine which 

changes to the law are to the public's benefit) is suspect. Judges make decisions as to which 

laws are justifiable, and which laws are unsatisfactory all the time. They encourage 

legislatures to make changes in laws. A more satisfactory approach for courts to follow is, 

first, to inquire whether the charity is serving a public purpose, and second, to ask whether 

that purpose is a lawful one.' Many commentators, including the Public Trustee of 

Ontario,' have criticized this "judges cannot determine public benefit" rationale as 

inadequate. 

244  Per Bromley, op cit.,  p. 36:10. 

245 Per Farewell y. Farewell,  as cited in Bromley,  op cit.,  p. 36:9. 

246 Submissions to Ontario LRC Proje,ct on the Law of Charities, Winter (1990), The Philanthropist,  p. 
24. 



Chapter 6 	 120 

The more important question seems to be whether the changes in law can be sufficiently 

connected to the achievement of the charity's objects. Under both common law and tax 

legislation, a charity can engage in limited ancillary and incidental political activity in the 

course of pursuing its charitable purposes. 247  Amendments to the Income Tax Act  put in 

place in 1985, as well as administrative guidelines interpreting these provisions, have 

elaborated on this basic "anciLlary and incidental" requirement. Section 149.1(6.2) of the 

Act stipulates that where an organization devotes substantially all of its resources to 

charitable purposes and 

- it devotes part of its resources to political activities, 

- such political activities are ancillary and incidental to its charitable purposes, and 

- such political activities do not include the direct or indirect support of, or opposition 
to any political party or candidate for public office, 

the organization shall be considered to be devoting that part of its resources to charitable 

activities carried on by it.' 

In an information circular published in February, 1987,' Revenue Canada set out its 

interpretation of the amendments. Paragraph 9 states that, as long as the political activities 

are intended to inform and educate rather than to influence public opinion or generate 

controversy, and as long as the allocation of resources to such activities is reasonable in the 

circumstances, the following activities will be considered charitâble: 

(a) oral and written representations to the relevant elected representatives...or a 
public servant to represent the charity's views or to provide factual information; 

247 Bromley, oo. cit., p. 36:3. 

248 Section 149.1(6.2) pertains to charitable organizations. The Income Tax Act  also creates a slightly 
different regime for charitable foundations (which generally provide funds to other charities, whereas a 
charitable organization conducts activities and uses funds on its own behalf: se,e s. 149.1(1) (a) and (b). Section 
149.1(6.1) provides for political activities of charitable foundations. 

249 Information Circular 87-1, Feb. (1987). 
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(b)oral and written presentations or briefs containing factual information and 
recommendations to the relevant government bodies or committees and 

(c) the provision of information and the expression of non-partisan views to the 
media. 

Partisan political activities are described as: opposing or endorsing a named candidate or 

directly devoting resources to such activities or indirectly through provision of services or 

resources to a third party engaged in partisan political activities.' 

While it may be possible to distinguish between activities in favour of a policy position 

related to a group's specific interests and partisan support of political candidates or parties, it 

is unlikely that anyone can clarify the distinction between "informing and educating" and 

"influencing". The old epigram that one person's education is another's indoctrination points 

to the unclear nature of the line between acceptable and unacceptable charitable activity. The 

problem is that groups are being induced by the charitable income tax provisions to present 

and colour their activities in dubious ways or even to re-organize themselves internally to 

avail of advantages arising from the tax rules. This can hardly be said to encourage 

democratic values. Indeed, these doctrines encourage groups to "play" with the rules or even 

to circumvent the law. 

By paragraph 12 of the circular, activities which are not charitable per se are allowable, 

provided that : (1) they are subordinate to bona fide charitable purposes, and (2) they meet 

two expenditure tests (discussed below). Allowable activities include: publications, 

conferences, and workshops designed primarily to sway public opinion on political issues and 

matters of public policy, advertisements designed to attract interest in or gain support for a 

charity's position on political matters, public meetings or demonstrations to gain support for 

a charity's point of view, and mail campaigns requesting that recipients send letters to media 

and government expressing support. 

250  Ibid., para. 10. 
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Two expenditure-limitation tests are set out for charities under the Income Tax Act  and 

must be met for its political activities to be allowable. First, the charity must spend at least 

80% of its receipted unrestricted donations of the previous year on charitable activities 

(excluding expenditures on political activities). Second, a registered charity must devote 

substantially all of its resources to charitable activities. On the basis of other provisions in 

the Act which use the expression "substantially all", this is taken to mean 90% of resources 

to be averaged over five years. By paragraph 15 of the circular, this includes physical and 

human, as well as financial resources. 

While the effect of the amendments and Revenue Canada interpretations is to explicitly 

sanction certain limited non-partisan political activities, it should be noted that the basic 

common law bias in favour of status quo groups and against those who seek change is 

perpetuated. Thus, for example, Bromley states that... 

...when Revenue Canada explains the meaning of political purposes and activities, it 
refers to the legal principles developed in the common law: "The term 'political 
activities' takes in a very wide range of activities that have in common the goal of 
bringing about changes  in law and policy." Again, the definition is tied to promoting 
change and does not preclude activities that promote the maintenance of the existing 
law. When read together with paragraph 8 of the circular, the result can be quite 
inappropriate. What is required is either legislative or jurisprudential change to 
remove the distinction between political activities that oppose existing laws and 
activities and court challenges that support, maintain, and enforce existing laws."' 

In the meantime, Revenue Canada is reported to be registering charities which have as their 

primary activities the creation of public education programs, resource centres and the 

sponsoring of court challenges to enforce rights guaranteed under the Charter  but denied by 

existing laws.' This suggests that Charter-recognized interest groups may be entitled to 

special treatment when undertaking advocacy activities on behalf of their view of the 

251 Bromley, op. cit., p. 36:17 (emphasis added). 

252 Ibid., p. 36:14, 36:11. 
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Charter.  

In late 1990, Revenue Canada released for comment a discussion paper concerning tax 

administration in support of charities.'" The paper proposes changes in three broad 

categories to make tax administration simpler, fairer, more open and more effective overall. 

The three areas are: clarifying the law on allowable purposes and activities for a registered 

charity, promoting openness and public accountability, and improving the administrative 

process. Of particular relevance to interest groups, the paper characterizes the question of 

what is an acceptable political activity as one which "is not fully understood by some 

charities or the public."' The paper proposes improved information dissemination from 

the Department to emphasize that partisan political activities are prohibited and to clarify the 

extent to which charities can engage in non-partisan activities. It is likely, then, that no 

changes to the current regime are envisaged. 

The probable consequence is that groups will continue to "fudge" their status and those 

with charitable status will continue to be differentially vulnerable to "reviews" of their status 

on the basis of changes in policy. This is not mere idle speculation. Some public interest 

groups leaders are convinced that the 1984 review of the political activities of charitable 

organizations was a direct consequence of Prime Minister Pierre E. Trudeau's harsh criticism 

of groups opposed to cruise missile testing on Canadian soil. The review led to public 

complaints by many groups.'" In contrast, the peace-promotion activities of several 

prominent religious organization have gone uncha llenged. 

253 Revenue Canada, 2R. cit. 

254 Revenue Canada, 2R. cit. at p. . 

255  Pross, Group Politics and Public Policy,  2nd  cd..  Mr. Trudeau's comments were reported in 
McLeans, 23 May, 1983. See also the Halifax Chronicle-Herald, 4 April, 1989; Andrew-Cohen, "Who Makes 
the Rules", Canadian Associations,  June 1984 . 



Chapter 6 	 124 

In the end, a judgement must be made whether the harm caused by restricting the 

political activities of groups is worth the candle for government. It is worth pointing out that 

while government officials frequently complain that public interest groups specialize in biting 

the hand that feeds them, they seldom note that "virtually all" lobbying-related expenses of 

business are tax deductible. 256  Thus, on grounds of consistency of treatment alone, a 

strong argument can be made that charitable groups should be able to lobby on the same tax 

terms as does business. 

Conclusion 

Tax expenditures are provided to businesses for their expenses relating to special interest 

groups which are representing the views of business to government, but the same deduction 

is denied to individuals contributing to public interest groups which are mainly and openly 

undertaldng advocacy activities. This distinction is made in the relevant parts of the Income 

Tax Act  dealing with charities that draw a line between groups undertaking charitable 

activities and those advocating political positions. 

A further complication arises from recent tax rulings that provide charitable status to 

interest groups pursuing educational activities and court interventions to promote their 

viewpoint on how the Charter  should be interpreted. It is not clear whether such groups 

would lose their charitable status if they advocated to politicians the same view which they 

are promoting in the courts. In summary, the current situation, where public interest groups 

with charitable status are subject to an ambiguous, restrictive tax expenditure regime, 

whereas advocacy activities of business associations are fully tax deductible, is anomalous, 

and inequitable. 

256 Brooks, op. cit., p. 196. 
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Sununary 
1. Business can deduct the costs of lobbying as a business expense from their gross income. 

This constitutes a tax expenditure not now available to public and Charter-recognized 
interest groups that do not have charitable status. 

2. Organizing as a charity offers interest groups significant financial advantages (eg. ability 
to attract charitable donations which are deductible from the donor's taxable income). 

3. Organization as a charity can restrict an interest group's activities depending on how the 
rules applying to charitable status are applied. 

4. An unknown number of interest groups are influenced by the rules applying to charitable 
status in the choices they make regarding their organization, self-presentation to the 
public and government, and the activities which they undertake. 

5. The fact that public and Charter-interest groups which organize themselves as charities 
are subject to restrictive and ambiguous rules regarding their lobbying activities, whereas 
business associations engaging in lobbying activities may deduct such expenses, is 
anomalous and inequitable. 

1 



Chapter 7 

KEY PROBLEMS WITH THE PRESENT MODE OF FUNDING 

Existing problems with funding fall into two distinct but related categories: (i) those 

involving difficulties in the administration of funding programs, whether on the part of the 

government or interest group recipients; and (ii) those involving more basic questions of 

whether federal funds should be expended, to whom they should be paid, for what purposes, 

and how. We call the latter type of issue one of legitimacy. 

In general, it is our contention that problems have arisen with regard to funding because 

of the accumulation of various ad hoc attempts by different departments and agencies in 

different situations to address their own individual problems. Overall guidance has been 

restricted to the formulation of administrative procedures and broad categories of funding by 

Treasury Board that have sometimes not been adhered to and which by nature do not address 

fundamental problems of legitimacy. Not surprisingly, over time, considerable confusion has 

emerged amongst departments, interest groups, and the public regarding the appropriate 

manner to undertake funding. 

Administrative Problems 

From the government's perspective, the most serious administrative difficulty stemming 

from the de,eision to fund interest groups -- apart from the need to restrict expenditures -- is 

the problem of accountability. Government needs assurances that public fimds will be spent 

on the objects for which they have been allocated and that they are satisfactorily accounted 

for. As a Nova Scotia Minister of Social Services put it in cutting off funding to one group: 

"it is our right and our duty to set the requirements for the use of public funds by a 

benefitting agency...[They] can't do things like going about changing programs in mid-stream 

after funding has been granted and without contacting the department."' The recent 

257  Halifax Mail-Star, January 13, 1984. 
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1 tendency for government departments to favour project funding over core funding i ' partially 

related to such difficulties.' 

The clear need to be accountable provides the impetus for the formal Treasury Board 

procedures on grants and contributions and generates most of the administrative procedures 

used by line departments. But, the administrative procedures of Treasury Board do not seem 

to be providing the desired accountability when they are implemente,d by line departments, 

while these same procedures have, from the perspective of the interest groups that are subject 

to them, created a number of significant problems. Let us consider administration initially 

from the viewpoint of the interest groups. 

Many interest groups believe that they expend disproportionate amounts of energy 

making applications and meeting with officials's' -- relative to the size of the grants 

received. 26°  They believe that this squanders creative resources which should be focused 

on more substantive tasks. 

As seen by interest groups, the administrative standards and criteria used by 

departments, while perhaps justifiable in themselves, frequently have the effect of imposing 

unne,cessary organizational structures and over-demanding reporting procedures. Federal 

project funding, for example, requires that groups comply with the Financial Administration 

Ace and often requires that groups be incorporated.' Many smaller groups are 

258 See S. Phillips, 02. cit., "How Ottawa Spends", pp. 183-213. 

259  See discussion of the "grant mentality" which some group officials fall victim to (i.e., engaging in 
"dances" with government officials, to determine what it is they will fund), in Chapter 4, supra.  

260 According to our calculations, in 1988/89, 87% of grants made by the Secretaries of State and 
Multiculturalism were under $25,000. 

261 RSC 1985, c. F-11. 
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reluctant to undertake this step.' Reporting requirements, though necessary to ensure 

probity in the administration of public funds, impose considerable burdens on groups that 

obtain fimding from a variety of patrons, each of which has its own reporting requirements. 

As long ago as 1977 a national study group drew attention to this problem: 

The present variety of accounting frameworks means confusion and added work for 
the voluntary associations receiving funds from many different sources, and most 
voluntary associations are in just that position.'" 

That study urged the creation of an uncomplicated framework for accounting which could be 

applied to project accounting by all interest groups. It should be noted that the trend toward 

"project fimding," and away from "core" or "sustaining grants," while it addresses the 

accountability issues to which we have referred and some of the legitimation problems 

discussed below, presents groups with significant administrative difficulties of its own. One 

of these is the problem of short-term funding, already discussed, and its tendency to divert 

time and effort from the accomplishment of group objectives and to grantsmanship. 

Some interest groups believe that the insistence on the part of some federal departments 

that they will fund only interest groups or projects having national significance means that 

grassroots organizations, particularly those in the smaller provinces, will have particular 

difficulty securing funding. This requirement is particularly unwelcome because it imposes 

an exceptionally vague criterion on interest groups. The meaning of "national significance" 

is rarely clear and may mean one thing in Ottawa and another in Winnipeg. In practice, 

262(...continued) 
262  See, for example, Health Canada's "Terms and Conditions for Grants to National Voluntary Health and 

Social Service Organizations," which stipulates at p. 3 that "Organizations eligible to apply are those 
which....are federally incorporated as not-for-profit organizations with Consumer and Corporate Affairs 
Canada". 

263  See discussion of incorporation and its impact on groups in Chapter 5, supra. 

264  National Advisory Council on Voluntary Action, People in Action: Report to the Government of 
Canada (Ottawa, 1977), p. 95. 
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what this criterion does is to expose the group to the discretion of the various officials who 

interpret the phrase.' On the other hand, some federal departments regularly extend 

funding to local groups that are pursuing multicultural or minority language protection 

objectives. 

Government procedures to assure accountability can have a distorting effect on the 

activities and objectives of groups and the internal relations with a group. It is possible that 

certain procedures prompt interest group leaders to respond to government priorities, rather 

than those of their members. It has been noted that: 

An association may gradually and almost unconsciously accommodate itself to the 
funder over time... In short, voluntary associations have to recognize that they must 
fight to retain their integrity in an environrnent where there is often a conflict 
between the ultimate objectives of the donor and those of the association.' 

In the study cited above, voluntary associations continually told the National Advisory 

Council on Voluntary Action that adjustments were necessary if the associations were to meet 

granting agencies' criteria.' They asserted that: 

Project grants are particularly risky. Many voluntary associations take on projects 
one after the other without the necessary manpower or fmancial strength to continue 
to operate in this trimmer over an extended period. In these circumstances, there is 
a real danger that the project grants will eventually decrease or cease altogether, at 
which point the association will either flounder or expend so much effort raising 
funds that no energy is left for anything else, including the projects. 268  

265  If the expression were "federal legislative concern", the criteria might be more meaningful. But such 
an approach might restrict the federal government from aiding groups whose subject area concerned health, 
education and welfare since they are areas of predominantly provincial legislative jurisdiction. An appropriate 
approach might be to permit federal aid except where the focus of an interest group is clearly local in nature. 

266 People in Action,  op. cit., p. 97. See also comments in Chapter 5 of this Study. 

267  Ibid., pp. 96-97. 

268  ibid. 
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An even more significant shortcoming, from an interest group perspective, is the fact 

that detailed project grants make only limited provision for overhead costs. This, at first 

sight, appears to be reasonable. Government after all, should not be expected to pay for 

services for which it has not contracted. On closer inspection, however, it is less than fair to 

affected organizations. This is because governments sometimes tend to make more demands 

on groups than they actually pay for. For example, officials frequently consult groups 

informally on policy issues; they use such groups as an information resource; they expect 

groups to put representatives on advisory committees and -- where groups are able to offer 

the community a specialized information resource -- they frequently refer the general public 

and the media to them. 

Groups tend to engage in a considerable amount of unpaid consultative work for 

government. They do this partly out of goodwill; partly in the hopes of eventually whining 

financial as well as positional support from the departments; and sometimes because they 

hesitate to offend a patron. There is, from the perspective of the groups, a need for 

government to acknowledge and to support materially those informational and supporting 

functions that groups perform above and beyond their work in completing specific 

projects. 269 

These administrative difficulties encountered by interest groups are particularly 

unfortunate for two reasons. First, the criticism engendered by goverment administrative 

procedures for funding interest groups is, in a sense, a testament to wasted effort. For all 

the complaints, the actual administrative practices do not seem to have afforded government 

adequate opportunity to exercise administrative accountability. This is demonstrated by the 

269  Groups also complain that funding periods are too often as low as six months, that the paper burden of 
grant applications is excessive, and that government has created cash-flow problems by taking a long time to 
process claims and to pay for services. See Ibid., pp. 93, 175-178; and Pandora,  (June, 1990), pp. 12-13. 
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difficulties that these authors' and the Auditor-General encountered in: determining the 

details of activities for which funds were expended; defining the general uses to which 

resources would be put by category of expenditure; and so forth. Second, criticism of 

government funding on the basis of flawed administrative practices serves to cast doubt on 

the very legitimacy of funding interest groups. In a sense, the baby of funding stands a 

chance of being thrown out with the bath water of flawed and inadequate administrative 

• procedures. 

The Legitimacy Problem 

When government assists organizations representing particular interests in the 

community, it confers symbolic as well as material benefits on them. To an interest group, 

govenunent support can be an important form of recognition, of legitimation. Regardless of 

the intent, government financial support indicates not only to the interest group and its 

supporters, but to the general public, that government believes that the cause espoused by the 

group should be championed in public debate, and that the organization in question is its 

appropriate champion. This is especially so when government supports organizations through 

sustaining grants, rather than project grants, since the former is a commitment to the grOup 

itself, while the latter purchases a service and can be seen as more akin to a purely business 

transaction. 

270 In original drafts of this paper, a chapter was included which attempted to estimate total expenditures 
made by federal government departments and agencies to interest groups. The estimate was based primarily on 
data contained in the Estimates,  supplemented by other material published by departments and agencies. The 
chapter met with a great deal of criticism from officials in some departments who claimed that the information 
was inaccurate and incomplete. As a result, that chapter has been excised from the paper. To a certain extent, 
the fact that, in spite of the best efforts of the authors, it was not possible to put together an acceptable estimate 
of total funding to interest groups demonstrates a basic problem of lack of transparency and administrative 
accountability. As is discussed later in the paper, the authors propose a funding publication approach which will 
tend to ensure a minimum level of transparency and accountability. 
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By conferring recognition, particularly through sustaining funding, government does two 

things that are sometimes not fully understood. It legitimizes a claim by the interest groups 

on society and singles out a specific organization to represent that claim. But the provision 

of sustaining and other types of funding have, of course, more than symbolic value. Such 

funding decisions may allow recipient groups to predispose public debate toward certain 

issues and invest policy debates with the perspective adopted by the selected groups. In 

short, such funding choices help to shape the public agenda and to set the priorities of the 

community. They are, therefore, intensely political decisions and fraught with more political 

meaning than the sometimes modest amounts might suggest. It is for this reason that the 

processes for the distribution of funds need to be procedurally above board and in full and 

manifest accord with the Charter.  In the intense competition for funds, and in the absence of 

clear criteria and irreproachable procedures for awarding support, it should be expected that 

non-recipients and critics will be convinced that favouritism and bureaucratic patronage play 

a part in funding decisions. This can contribute to pressure to reduce or even eliminate such 

funding. 

Paradoxically, while interest groups and the departments or agencies who fund them 

recognize .  the benefits of mutual support, they are also aware of the disadvantages of too 

close an association with one another. Interest groups, for example, fmd that over time a 

dependent relationship encourages changes in group objectives and organizational behaviour. 

It may also cause distrust among members and supporters of interest groups who feel that 

their organization is being run by the govermnent rather than by themselves. For their part, 

departments have learned to be wary of the jealousy that exists among rival organizations as 

they compete for support. Frequently such jealousy is likely to be expressed in criticism of 

the department itself. 

The funding decision can also lead to serious misperceptions on the part of the recipient 

group and the public. The first of these misperceptions is that the department, by funding an 

organization, may be seen as endorsing the group's view of an issue. The department may, 
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thus, be associated with public policy positions that are fundamentally different from those 

accepted by the government of the day. Second, both the public and the interest group may 

see the group as government's "chosen instrument," a vehicle for carrying out certain 

policies. Finally, the department may find that it cannot easily dissolve its ties with certain 

groups because the group has built an infrastructure around services supported by the 

department. The interest group may claim, then, that it is, consequently, entitled to 

continued support. Alternatively, the group may be able to claim that reduction in support is 

intended to punish the group or its constituents for taking a critical approach to departmental 

or governmental policy.  Ail of these outcomes, which relate to the legitimacy of the funding 

process, may be largely avoided by procedurally stringent -- almost arms-length -- award 

processes. 

The fact that departments sometimes seem to provide material support and offer a 

conduit for a group's ideas in exchange for endorsement of their policies and organizational 

demands reinforces a public doubt that has already been awakened by charges of 

inconsistency and favouritism. This public suspicion and cynicism is fuelled by a growing 

awareness of a supportive relationship between interest organizations and the departments 

that fund them. 271  Such suspicions are reflected in comments such as that of Don Gamble, 

the director of policy studies at the Canadian Arctic Resources Committee, to the effect that 

interest groups should probably not rely on govermnent for funding. It is unhealthy. Not 

271  The experience of the Nova Scotia Fisherman's Association (NSFA) is a case in point. The NSFA set 
out to organize inshore fishermen by espousing a philosophy of independence quite different from the collective 
bargaining approach adopte,d by its chief rival, the Maritime Fishermen's Union. A start-up grant of $50,000 
from the government of Nova Scotia be,came an embarrassment. On the one hand, it earned the Association the 
stigma of being "government controlled"; on the other, gove rnment recognition entailed an obligation to 
participate extensively in fisheries policy discussions. The association's resources could not sustain such a level 
of participation. Members came to feel that the leadership was losing touch with the rank and file. Despite 
their criticism of government support, members resisted a reorganization and revised fee structure designed to 
ensure independence from government so that ultimately the association was forced to abandon its attempt to 
speak for all Nova Scotia's inshore fishermen. (Munroe and Stewart, Fishermen's Organization in Nova 
Scotia,  81-92.) In a similar vein, Dominique Clift argues that Montreal's English language community was 
unable to evolve a referendum position because its interest associations were heavily subsidized by the federal 
Privy Council Office and Se-cretary of State. ("L'État et lés groupes d'intérêts", Canadian Public 
Administration,  25 (1982) 2, 2665-267, 286). 
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only does it leave them vulnerable to a sudden policy change, but they might well find that 

the more effective they become, the faster their funding dries up. 272  It is also implicit in 

the conclusion reached in a study of federal funding trends to the effect that funding is 

relatively secure for certain groups -- e.g., official language minority associations and 

multicultural groups -- which support the "conventional" view of the Canadian identity, while 

funding has declined considembly for groups which promote rights of other collectivities, 

notably women and aboriginal peoples, which perhaps do not (or are not seen to) support 

"conventional" view s  • 273  

Ultimately members of the public, and their representatives in Parliament, are often 

driven to conclusions like that articulated by Donald V. Smiley: 

Can anyone seriously believe that effective challenges to the social, economic, and 
political order can be made by groups relying on federal organizational and fmancial 
support?... even under benign circumstances, private associations dependent on the 
state are corrupted as their tests of their own performance and that of their 
leadership comes largely to be success in deriving financial support from 
government. 274  

The public naturally suspects that a dependent relationship cannot be disinterested. 275  

Quote,d in Damiel L. Bon, Lobbying: A Right? A Necessity? A Danger?  (Ottawa: The Conference 
Board of Canada, (1981), 14). 

273  Phillips, op. cit., "How Ottawa Spends". 

274  Donald V. Smiley, "The Managed Mosaic", in V. Nelles and A. Rotstein Nationalism or Local 
Control,  (Toronto, 1973)  P.  73. 

275 In part, this reflects doubt about the fairness of procedures and criteria. But it also reflects a problem 
of representativeness that is not susceptible to reform. This is explained most succinctly by Salter and Slaco: 

The claims of large voluntary or lobby organizations of being representative is based upon their 
membership; yet few would expect their membership to be consulted before a submission was prepared. 
That membership is represented by an executive, which creates policies within the broad framework of 
resolutions passed at an annual convention. Briefs are usually vetted by staff and/or an exe,cutive 
committee. Where the issue is closely tied to the nature of the interest that binds the membership, few 
problems arise. But when a wider issue is involved and is quite distinct from that which constitutes the 

(continued...) 

272 
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Conclusions 

The problems of legitimacy and accountability are intertwined because when issues of 

accountability arise, they cast doubt on the legitimacy of the very process of funding interest 

groups by government. But questions of legitimacy related to fimding have arisen in any 

case. The problem put in a nutshell is: if govenunent must fund in order to ensure balanced 

policy and political processes'', how can this be done in a way that avoids the host of 

legitimacy and accountability problems noted above? The following two chapters are devoted 

to responding to this question. 

'(...continued) 
basis for membership, those who represent members do so in name only. Nothing in the structure of a 
voluntary organization provides for representation of members' opinion before a wide variety of inquiries 
or hearings. Yet, executive members do present briefs and usually receive support for doing so. The 
membership in this case is more like a veto group and brake upon the actions and statements made in their 
name. Their connection with the executive is through internal communications, the press and fmally 
internal elections. Per Liora Salter and Debra Slaco, Public Inquiries in Canada  (Ottawa: Science Council 
of Canada, 1981) 184. 

276 As set out in Chapters 1 and 2, the authors believe that government benefits from the views put forward 
by groups, and that certain groups would not be heard in the absence of funding. However, the authors believe 
that a more refined approach to funding is necessary so that only those groups who would otherwise not be 
heard (e.g., those particularly suffering from the "free-rider" problem) receive the funding. More,over, the 
methods of funding need to be changed, as desciibed in the following two chapters. 
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Sun-unary 

The capacity of departments and groups to provide legitimacy to one another, despite its 

obvious advantages, presents each with serious difficulties. As far as departments are 

concerned, the chief of these are: 

1. The criteria developed to guide funding decisions may be criticized as being 
imprecise, vague, and variable. 

2. The procedures built around the funding process are susceptible to abuse and are 
seen as unfair. 

3. It is difficult for a department to disengage itself from groups that it has supported 
in the past. 

4. The public and Parliament sometimes suspect the motivations of both departments 
and groups in developing and promoting public policies. 

The concerns of interest groups have to do with: 

1. A fear of becoming susceptible to manipulation as a result of dependency, 
particularly a dependency that is created in an environment in which criteria for 
funding is uncertain and procedures for awarding support to groups are variable. 

2. Apprehension that dependency may, over time, lead to modifications in group 
objectives and internal organization. 

3. An awareness that govenunent support may taint the organization in the eyes of 
members and the public; and 

4. Problems of varying types related to fulfilling administrative requirements imposed by 
departments in their funding procedures. 

From the perspective of the government of the day, the following problems are most 
salient: 

1. It is difficult to explain or defend decisions for or against supporting specific groups, 
especially with regard to "sustaining fimding". 
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2. The funding of certain groups tends to associate the government with the positions 
the group adopts on policy issues. 

3. Decisions to fund, to reduce or to stop fimding groups often seem to be attempts to 
manipulate the groups and\or public opinion. 

4. Suspicions are fostered that groups receiving support may not be the most 
appropriate recipients. 

5. Concern is engendered that the political agenda and\or public opinion is being 
manipulated by officials through their allied groups. 



Chapter 8 

NEW APPROACHES TO DIRECT SUPPORT: SUSTAINING FUNDING 

Financial support for interest groups can be provided by government either through 

indirect mechanisms, such as tax deductions, or directly through the transfer of resources. 

For example, government now extends indirect aid through the tax system' to special 

interest groups to help them make representations to governments. This study suggests that 

government aid to public and Charter-recognized interest groups be provided directly. The 

direct approach is preferred because it maximizes public and political scrutiny of such 

funding, contributes to public awareness of, and involvement in, the budgeting process, and 

is likely to be more fiscally responsible. 

Direct government financial support for public and Charter-recognized interest groups 

can be divided into three functional categories, each with its own separate and associated 

problems. These are sustaining, project and intervenor funding. This chapter will address 

the question of sustaining funding and the following chapter will  examine project and 

intervenor funding. In addressing the general question of funding, consideration needs to be 

given to the relationship of each kind of funding to the other. An appropriate policy will 

provide an element of "balance" between the three functionally separate parts of a 

govermnent funding policy. This will help assure that all types of public and Charter-

recognized interest groups are served by the overall funding system, albeit in different ways. 

The question of how the different funding categories serve various types of interest groups 

will be addressed in the following chapter. 

Sustaining Funding: Defining the Term 

Sustaining funding, in the context of this paper, is a substantially unconditional transfer 

of government resources to certain categories of interest groups to help foster their continued 

existence. In contrast, the other types of funding, discussed below, are characterized by an 

277  As discussed in Chapter 6. 
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existence. In contrast, the other types of funding, discussed below, are characteiized by an 

exchange relationship: government provides funds and the interest groups undertake some 

specific action or actions. Hence, the main purpose of sustaining funding is to foster the 

existence of public and Charter-recognized interest groups in an organized or institutionalized 

form. 

In considering policies for sustaining or other types of fimding it is important to 

distinguish between the general appropriation of funds and the specific allocation of funds to 

a particular interest group. For example, Parliament is always responsible for the general 

appropriation of sustaining funds, though specific allocations are usually undertaken by 

officials in various departments and agencies. Parliament can, and sometimes does, 

specifically allocate funds to an interest group, but by its very nature such individual, "one 

off" allocations cannot constitute a funding policy. In fact, most allocations to particular 

interest groups are usually made by either officials or ministers, though some departments 

call upon outside boards to make recommendations about such funding. A government 

policy consists of both general appropriations and specific allocations of funds. 

Why Sustaining Funding? 

It may be useful at this point to review briefly the reasons why gove rnment might choose 

to provide unconditional sustaining funding to public and Charter-recognized interest groups. 

Perhaps the most important reason that government undertakes to support the organizational 

existence of these types of interest groups is that their presence, regardless of any particular 

activities they may undertake, serves to assure representation of interests in society that 

might not otherwise be put forward to government. This, in turn, helps government to 

understand the effects of its activities on society. It also acts as counter-balance to the 

demands of special interest groups, and is potentially a method of muting their influence. In 

a sense, the existence of many different types of interest groups provides the government 

with a variety of views  in  key areas to help improve decision making and to provide it with 

"elbow room" within which it can make choices. Thus, public and Charter-recognized 
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interest groups serve to blunt the potential degree of influence that otherwise might be 

exercised by special interests, and this gives government more latitude within which to 

act.' 

But despite the functional value of these groups to government, they do not seem to 

become established and to maintain their organizational existence as easily as special interest 

groups. While all groups that represent a collective interest face similar problems in 

providing special motivation and incentives for members to join and remain in the group, 

public and Charter-recognized interest groups seem to have particular structural or inherent 

difficulties in meeting this challenge (i.e., the "free-rider" problem is particularly acute with 

public and often Charter-recognized groups). As discussed above in Chapter 2, this makes it 

economically unattractive, and even irrational, for an individual to join such interest groups 

because the benefits of the activities of the groups will accrue to the individual even if he or 

she is not a member. While some people join these types of interest groups in any case, this 

is usually the result of other motivations. The fact remains that there are differences in the 

inherent motivation for joining different types of interest groups. 

A second reason that public and Charter-recognized interest groups do not naturally form 

in the variety and diversity commensurate with the presence of these interests in society is 

that many of the individuals who are potential members of such groups are poor, too busy 

struggling to survive, new to Canada, and so forth. While the meek may inherit the earth, it 

is extremely unlikely that they will organize to press their claim unless someone helps them! 

A fmal reason that public and Charter-recognized interest groups are helped by 

government is that Canadian social and political values suggest that it is desirable to do so. 

It would be difficult for Canadians to maintain the ideal of Canada being a diverse and open 

278  Madison, oo. cit., The Federalist Papers, No. 33. 
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society without government providing meaningful expression of the ideal with real 

programs.'" There is some evidence that Canadians accept that there is a need to help 

disadvantaged and minority groups to press their demands on government.'" As well, 

Canadians seem rather clearly to support Charter  values and those values seem to require that 

help be extended to interest groups recognized in that document. 

In essence, then, a government policy to aid certain types of interest groups to exist is 

justified by a need to ensure that the diversity of Canadian society is represented at the 

"table", so to speak. Accordingly, sustaining funding provides interest groups with fmancial 

help to maintain an organizational existence without regard for the specific activities they 

may undertake. But such a funding policy stumbles badly if people suspect that the interest 

groups that are supported represent only a modest membership or just the vocal leadership. 

Put another way, the promotion of diversity in interest group representation is not valuable in 

itself. To be of value, that diversity must actually serve to represent the interests of 

individuals in society. 

Because the provision of sustaining funding to public and Charter-recognized interest 

groups depends, implicitly, on the value of having the wide variety of interests in Canadian 

society at the table, funding policies that seem unreasonably and inexplicably to favour some 

groups over others are likely to be flawed. As successive governments have noted, public 

arguments over programs to allocate sustaining funding are highly emotional, very divisive 

and not easily resolved."' This type of funding is so sensitive to public criticism because 

279  The idea of diversity seems to find somewhat selective implementation. There appears to be quite a 
deliberate effort in many departments to ensure regional diversity and linguistic balance in the distribution of 
funds to interest groups. Similarly, in appropriate situations, cultural and ethnic diversity is clearly visible. On 
the other hand, there is no evident commitment to ideological diversity. 

280 The "Spicer Commission" has demonstrated once again that there is a significant reserve of support for 
aboriginal and other disadvaMaged groups. 

281  it is possible, of course, that there is a satisfactory and reasonable rationale animating such sustaining 
funding programs that is not being well communicated. 
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it serves no other purpose than to assist the recipient groups in establishing an organizational 

existence.' Hence, those not funded are in one sense denied the means to exist and in 

another, symbolic sense, are told that they are not as legitimate or deserving as other groups. 

This is liable to have a significant emotive impact on the people in groups that are denied 

such funding and on non-members who may support the views of those groups."' 

But concerns about sustaining funding are more than symbolic. Funding policies which 

reward and encourage some interests also assure that they will be represented in the policy 

process. Clearly, those passed over may have significant difficulties placing their views 

before government. Funding policies, then, affect the manner in which the government 

perceives the interests at stake and structures the political agenda and subsequent debates. 

This significantly influences substantive policy outcomes. Funding policies genera lly, and 

sustaining funding in particular, thus, are a critical determinant in substantive policy-making. 

Because sustaining funding is so significant in policy-making and involves considerable 

symbolic stakes as well, the allocation of such fimding can have an impact on government's 

reputation for "fair play". 

This suggests that it is very important that the govertunent policy for extending or 

denying sustaining funding to public and Charter-recognized interest groups be and appear to 

be manifestly fair and legitimate. Fair, in this context, as in virtually all circumstances, 

means that the procedures for allocation be clear, neutral, driven by understandable and 

meaningful rules, and transparent.'" Legitimate, in this context, means that the policy 

282 The organizational existence which sustaining fimding provides for ne,e4 extend no further than the 
provision of office rent, a telephone and minimal office equipment. If a paid staff person is provided, costs are 
increased considerably. 

283  While few in the government and in groups that oppose the ideas of those groups denied funding 
manifest much sympathy for the plight of their opponents, a considered reading of history might make them 
more cautious. Fashions and political views change, and the interest groups in favour now could very well be 
seen as illegitimate tomorrow. 

284 See discussion of fairness in Chapter 5. 
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which forms the basis for the administrative allocation of sustaining fimding be obviously 

understandable and appropriate when seen from the perspective of ordinary people in the 

public. 

The idea of legitimacy suggests that the policy for sustaining funding must be internally 

consistent. Hence, if the main justification for the giving of sustained funding is to ensure 

that the diversity in Canadian society is effectively represented by the interest groups making 

claims on government, then it will be most difficult to justify an approach to allocating 

sustaining fimding that denies such funding to public and Charter-recognized interest groups 

who have significant numbers of members and supporters. This is because it is readily 

apparent that those denied fimding are also part of the diversity of Canada and, thus, should 

be helped in obtaining a place at the table.' 

The authors have be,en able to identify thre,e different basic types of policies for the 

allocation of sustaining funds to particular interest groups. Each policy could be 

administered by various administrative mechanisms. In the following discussion, the 

Parliamentary role in maldng general appropriations for sustaining funding is ignored where 

the policy variant under discussion draws funds from departmental or agency allocations. 

Each variant will be discussed in turn. 

Official or Political Discretion 

Decisions on which groups would receive fimding, and on what amounts would be 

provided, could be made by the exercise of discretion by ministers or by officials according 

to their views of that which is appropriate for themselves or the country. In contemporary 

Canadian society, such a general system for the allocation of sustaining funding to specific 

interest groups would likely be considered inappropriate. In certain circumstances, however, 

285 The question of how government might help to bring into existence nascent interest groups or support 
groups with few or no members or supporters will be addressed separately below. 
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such discretionary allocations by ministers, for which they take responsibility, are within the 

bounds of political acceptability if the ministers are willing openly to undertake such actions 

and to explain their decisions. 

Such ministerial discretion was, at one time, an ordinary and acceptable aspect of 

responsible government. It was, in fact, "the system". But as govermnent has grown larger 

and more complex, and public values have changed, the use of ministerial discretion for the 

award of monetary disbursements has become somewhat problematic. As well, the very 

concept of democracy has changed. At one time, it was acceptable for political elites, albeit 

democratically elected, to govern by means  of an "old boys' network" and to exercise almost 

wholly unstructured personal discretion."' But today, such a system would serve to 

subject govenunent to endless public criticism. 

On the other hand, even though such ministerial discretion is inappropriate as a system, 
it is a useful means of last resort for accommodating an administrative system to difficult 

individual cases. Indeed, overt and public ministerial discretion should be seen as an 

important adjunct to any systematic policy on sustained funding. 

Unstructured discretion by officials, even in isolated circumstances, in contrast, is 

considembly less acceptable than ministerial discretion as a means to make specific allocation 

decisions on sustaining funding (i.e., a general policy based on such official discretion would 

be wholly unacceptable). While, in practice, there is bound to be considerable discretion 

exercised by officials over decisions on the allocation of sustaining funding, such 

unstructured discretion is unacceptable and the perception of its existence will impugn the 

reputation of government for fairness and legitimacy. 

286 See generally R. Presthus, Elite Accommodation in Canadian Politics, (1973), pp. 20-63. 
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Funding By Criteria 

Virtually all existing policies for the allocation of sustaining funding to specific interest 

groups are based on funding by criteria. Even policies that are designed to fund groups that 

are likely to help promote certain government policies, such as for social development, 

involve situations where funds are being allocated by implicit criteria. 

The problems associated with present funding by criteria are well known. The criteria 

are often so general that widely varying funding decisions can be justified on the basis of the 

same criteria. In a sense, the use of very general criteria is an almost inevitable means to 

gain consensus or at least avoid criticism for the criteria. But general criteria leave specific 

fimding decisions in the hands of officials and provide them with only general guidelines on 

which to base their decisions. A need for more specific criteria is evident. But how to draft 

and use specific enough criteria to structure the discretion exercised by officials without 

running into controversy about the critelia themselves is the question. However, this 

dilemma is circular: to the extent that the criteria are detailed enough to constrain officials, 

the criteria will be criticized on their content. If their content is acceptable to all ;  then the 

criteria are certain to be too vague to structure discretion in any meaningful way. 

It should be emphasized that the need to structure the discretion of officials regarding 

sustaining fimding is directly related to the likelihood of potential controversy surrounding 

the decision to be taken. Highly controversial decisions such as those in relation to 

sustaining funding ne,ed to be subject to rigorous procedural safeguards and clear and 

acceptable criteria in order that the reasons, rationale, and thinking behind the decision be as 

transparent as possible. 287  

Some departments have implicitly recognized this problem with criteria and sought to by-

pass it by permitting a more or less representative board of people (putting aside for the 

287 See discussion of fairness in Chapter 5, and in particular the work of Beehler, op. cit. 

•  
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moment the question of who they represent) outside of government to make allocations based 

upon necessarily vague criteria. By this device, the department is attempting to provide a 

more acceptable judge as a substitute for acceptable criteria. But, such an outside board does 

little but change the venue and names of the decision-makers who must continue to make 

determinations that are, and are seen to be, based on largely unstructured discretion. 

While there are very good arguments for providing sustaining funding to some types of 

interest groups and not others, in the area of sustaining funding government has an extremely 

difficult time gaining consensus about the acceptability of its procedures and about its 

particular decisions on which specific groups should be funded and which should not. This 

is, of course, already well understood in most departments and explains the search that has 

be,en going on for some time for acceptable criteria and procedures. But that search has so 

far been less than successful. Perhaps what is needed is an entirely new approach that 

almost does not involve government at all. 

Funding Decisions by Individual Canadians: The Concept 

The third basic type of approach to sustaining funding is to allow individual Canadians to 

allocate sustaining funds to public interest groups and Charter-recognized interest groups. 

All Canadians who so desired would have a role in the allocation of sustaining funds to 

public interest groups, but only Canadians who are individually part of the collectivities 

naméd in the Charter,  such as the handicapped, would have a role in the allocation of funds 

to those types of interest groups. Before considering administrative mechanisms and bogging 

down in details, let us first clarify the idea and reflect on its implications. 

According to this concept, the decision on exactly which interest groups would receive 

sustaining funds would move from officials to individuals in the public or in the case of 

Charter-recognized interest groups, to those individuals who make up the specially protected 

interest. Government would retain responsibility for the overall system; it would make and 

interpret criteria that defme categories of interest groups which would be eligible recipients, 
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and Parliament would retain power over the total amount of funds appropriated to  each  

category of interest. 

For example, Parliament might appropriate $80 million to public interest groups in 

general'', $6 million to disabled groups (one of several Charter-recognized classes of 

interests), and so forth. Allocation to specific eligible groups would be made by individual 

Canadians through any of several administrative mechanisms that will be discussed below. 

(It might be useful to stress that this concept applies only to sustaining funding and there 

would be two other means for government to allocate and groups to receive funds.) 

This method of allocation of resources for sustaining funding would take particular 

account of the decisions of millions of Canadians. As such, those groups that receive such 

funds should more or less reflect the diversity of views of individuals in the country 

regarding the public interest. Groups receiving funds under this approach would always be 

"representative" of segments of the population in that the funds that they receive would be 

closely correlated with the preferences of Canadians. In a democratic country, such a means 

of allocation has an inherent legitimacy because, by definition, it is democratic. 

There are important benefits for government as well. This approach assures that 

government will be supporting groups with real constituencies in society. More importa.ntly, 

it would enhance the pattern of  representation of groups in society. Put another way, 

government would not be creating interests through its sustaining ftmding program without 

the interest being solidly based in society. Finally, govermnent would be acting to ensure 

that public and Charter-re,cognized groups would be receiving the help they need to exist, but 

288  it is possible that Parliament might wish to appropriate funds to different types of public interests 
separately. It then could appropriate, let's say, "X" million dollars for environmental groups and "Y" million 
dollars for consumer groups while leaving "Z" million for the general category of public interest groups. The 
sole problem this would create is that criteria would need to be developed to distinguish one type of group from 
another. The rest of the system for allocation to specific groups by Canadians could remain as described here. 
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would assure that these expenditures were generally acceptable since society would be 

deciding which particular groups receive help and how much each gets. 

From a societal perspective as well there are advantages. Present methods of funding do 

not reward or even encourage interest groups to consider the views of their members much 

less their purported constituents in society. But if sustaining funding were to flow from the 

individual decisions of Canadians, public and Charter-recognized interest groups would likely 

consider the positions that they present to government more carefully in the light of the views 

of members, potential members and the public. This would likely encourage a more 

dynamic exchange of ideas between leaders and members since group leaders would be more 

dependent on the support of their purported constituents. 

Perhaps the most important and attractive aspect of the idea of allowing Canadians to 

allocate sustaining funding through their own preferences is that it clearly and understandably 

provides individual Canadians with real power to influence the policy process by virtue of the 

public and Charter-recognized interest that they support. Individual Canadians seem to be 

asking for greater power over the decisions of government and this approach actually 

provides it to them in a meaningful and understandable manner that accords with democratic 

values. 

On the other hand, there are certain difficulties with the concept as well. First, because 

this system is based on allocations commensurate with a recipient group's level of individual 

support, this approach works to the advantage of known and accepted public and Charter-

recognized interest groups because those groups already exist and have a popular base of 

support. Nascent groups, small  marginal interest groups, as well as groups with no or very 

few individual members or supporters (such as staff groups) would receive very little or no 

assistance under this system. Groups comprised of other groups, with no or few individual 

members (i.e., associational groups) could receive assistance indirectly through resources 

(including sustaining funding) allocated to their member groups or through other categories 
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of funding. Nascent (unorganized) or small interest groups could be helped directly through 

project funding directed at specific organizational activities. 

A second problem with this concept is that interest groups may be forced to "sell 

themselves" to Canadians to obtain their support and thus obtain some share of the available 

sustaining funding. Because the context is different depending upon whether public or 

Charter-recognized groups are under consideration, the two will be examined separately. 

First, the situation of Charter-recognized groups will be examined. For such groups, the 

question of "selling" is an extremely serious concern, because the individuals who make up 

these collectivities are likely to be small, sometimes disadvantaged groups compared with 

Canadians in general. In fact, these groups often make claims on the majority that may well 

be unpopular. They cannot reasonably be asked to seek the support from the majority 

because that would reduce their capacity to make a claim on society. Indeed, there is no 

other reason to enshrine their position in the constitution but to insulate them, to some 

degree, from the majority. In fact, however, this approach to the allocation of sustaining 

funding does not force such specially protected interests to seek the support of other 

Canadians. Parliament would, under this system, appropriate funds for the interest in 

question, for example the disabled. Then, the decisions of individuals within the protected. 

class of interest would allocate funds to the groups representing that interest. Thus, the 

"selling" would only be to other members of the collectivity. 

The concern that public interest groups would need to seek the support of individual 

members of the public to obtain sustaining ftmding is arguably a less serious matter. Public 

interest groups that claim to represent and advocate on behalf of the public interest would 

seem to have fewer reasons to fear the decisions of people in the public about whether or not 

they should receive sustaining funding (though they could reasonably be concerned about 

mechanisms). On the other hand, some might argue that individuals in the public might be 

mislead by the clahns of groups trying to market themselves or that some people do not 

really understand the stance of a group on this or that issue, or that people do not recognize 
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their own interest. Indeed, many people are functionally illiterate and could have difficulty 

in deciding which interest group they should support and others are disinterested in such 

concerns. But, in a democracy like ours, it is necessary to assume (and experience for the 

most part confirms) that people can identify and act on their own view of their interests, 

when given the chance. If this were not so, it would be difficult to justify many of our 

political institutions, including universal suffrage, which are established for all, equally, 

regardless of intellectual prowess or demonstrated concern  with public affairs. 

Indeed, in an analogous situation, the government already allocates much of its tax 

expenditures on charitable groups by the decisions of individual Canadians regarding which 

groups they wish to belong to or give to. This is not very different from the proposed 

approach to allocating sustainhig funding in accord with the preferences of Canadians. 

Indeed, it is merely a more open means of doing much the same thing. 

In our view, the most serious concern about the allocation of sustaining funding by 

individual Canadians is that, depending on the mechanism used, some Canadians may give 

inadequate consideration to their own deep feelings and views. People typically spend their 

own money much more carefully than other people's and, in a like manner, too easy a 

process for the determination of people's preferences regarding the public interest can result 

in an inadequate consideration of that interest. This concern is different from that which 

might be expressed by those who doubt people's capacity to judge their own interests because 

all that is at issue here is helping people to take the time to consider their own interests with 

some care. 

But, it is unnecessary to pursue this issue too far since public interest groups would not 

be entirely denied or granted all their funding because they were or were not popular. The 

preferences of Canadians about such groups would merely result in the allocation of differing 

amounts of sustaining funding to eligible groups who would then still be able to receive the 

other forms of funding which are discussed in Chapter 9. 
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While the focus of this discussion is on the concept itself, there is a need to consider 

whether such an approach to the allocation of sustaining funding is administratively 

workable. There are two aspects to this issue. First, it is possible that the administrative 

costs associated with so fundamental a change in approach may outweigh the advantages to 

be gained from the proposed new policy. This is an especially pertinent concern in that the 

amounts of money which are actually distributed now for the purpose of sustaining funding, 

though uncertain, are likely to be relatively small. On the other hand, there may be a 

political need to demonstrate that government is responsive to public concerns about 

legitimacy that some may think, at this time, takes priority over such administrative trade-

offs. Second, there is a concern regarding what mechanisms might be used to enable 

interested Canadians to register their preferences. 

Mechanisms 

Three criteria may be used to evaluate administrative mechanisms for the provision to 

individual Canadians of allocative authority for the distribution of sustaining funding. In 

order of importance, these are: 

- the tendency of the mechanism to induce Canadians to consider their allocation 
decisions in a serious mamier. 

- the capacity of the mechanism to allow all Canadians to have an equal voice in the 
allocation of funds to public interest groups regardless of their financial situation, and to 
provide equal voice to individuals in Charter-recognized collectivities regarding 
allocations made by them. 

- administrative simplicity and budgetary controllability. 

The authors have identified four mechanisms which could be used to allocate sustaining 

funding in accord with the preferences of individual Canadians: a tax return "check off" 

approach; a tax deduction/credit system; a "chit" mechanism; and a membership method. 

Each are examined below. 
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1. Tax-returns "check off" 

The first mechanism simply links allocations of dollars to the choices provided by 

Canadians on a form provided to them each year, such as a tax return. Individuals would 

merely write in the public interest group(s) they wished to have the government support on 

their behalf and, where the individual was a member of a Charter-recognized collectivity, an 

additional choice of interest group preferences could be made. Any individual would be 

restricted to, lets say, five choices. Even though tax returns might be the most convenient 

means to register choices, this mechanism would not be related to taxes or deductions in any 

way. Parliament, would set the overall appropriations for each category of Charter-

recognized interests and for the general category of public interests groups. Thereafter, the 

individual allocation by Canadians would allot the appropriate small amount per the number 

of people who bothered to register their choices. Of course, only those interest groups which 

met the appropriate criteria would be eligible to receive funds and only allocations to these 

groups would count. This might be called a pure choice mechanism. 

This mechanism affords everyone who completes a tax form an equal opportunity to 

allocate funds regardless of an individual's wealth or situation. From an administrative 

standpoint, it is fairly simple to put in place, and provides the opportunity for budgetary 

control. But this mechanism fails badly as a method to encourage Canadians to consider 

their allocation as carefully as possible. In fact, it is hard to imagine a system that does less 

to induce careful reflection. The problem is that there is no "co-insurance' 289  factor: in 

the course of making their selection of groups, individuals under this system put up nothing 

of value of their own. Experience demonstrates quite plainly that people consider things 

more carefully if there are costs to them attached (e.g., a membership fee). 

289 Co-m' surance is the term used by economists to describe a situation where an individual does or does 
not contribute materially to a decision. 
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It may be useful to recognize, in this context, that there is a tension between criteiia that 

call for equality and those that call for an inducement to careful consideration. The 

inducement of careful consideration seems to require that individuals pay something (either in 

the form of a membership fee, or labour) since a higher cost may prompt greater prudence. 

Equality, on the other hand, seems to require that no costs be associated with a choice 

because Canadians differ in the ability to bear costs. 

2. Deductions/credits 

The second allocative mechanism uses the tax system of either deductions or credits to 

allocate sustaining funds. Here, individuals who either join or donate money to public or 

Charter-recognized interest groups would trigger a tax credit or deduction to themselves. 

This, in effe,ct, puts other taxpayers in the position of making a tax expenditure on behalf of 

that individual thus sharing the cost of the donation. This tax-associated mechanism already 

exists for business expenditures on lobbying, for contributions to po litical parties and 

candidates and for individual donations to charitable organizations. In another part of this 

paper, reforms of this aspect of the tax system are called for in any case. 

A variation of this tax mechanism is for government to allocate funds directly to 

appropriate groups in accordance with resources expended by individuals on such groups, 

within approptiate limits, without providing any tax benefits to the individual. In this 

variant, the "benefit" is the knowledge that government is allocating sustaining finiding in 

accord with private giving by individuals. 

Either variant of the tax-associated mechanism is administratively workable and, in fact, 

the first variant is now in use in analogous situations. Both variants could be made to be 

controllable from a budgetary perspective. There is no inherent ne,ed for the government in 

either version of the tax mechanism to provide matching funds or a previously set deduction 

or tax credits (as is now done). A system could be set up to allocate only what had been 

appropriated for sustaining funding by Parliament and payments to the groups in one version 
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or deductions to individuals in the other could be limited accordingly. For instance, 

government could provide payments or deductions on a 1 for 2 basis. In practice, however, 

it is much easier to make the second variant more financially controllable because individuals 

would not be dependent on the system for any aspect of their financial planning. 

Both tax variants induce individuals to consider their choices carefully because the 

individual bears a considerable financial burden in all situations. In this context, the second 

variant is superior. Here the individual bears all the burden without a deduction or tax 

credit; the benefit to the individual is solely the government's allocation of some unit of 

sustaining funding to the interest group. This latter system may, however, be more 

administratively difficult because it is untried. 

Both tax variants fail, however, in that richer Canadians are clearly in a far superior 

situation to trigger allocations by government than are poorer Canadians. 

3. "Chit" Mechanism 

The chit mechanism involves the distribution to Canadians of chits that are exchangeable 

for money by public interest groups, meeting appropriate crite ria, receiving the châ as a 

payment or partial payment for membership. Chits for Charter-recognized groups would be 

distributed separately and only to individuals in those collectivities and could be used only 

for those types of interest groups. 

The chit mechanism, though conceptua lly simple, is administratively untried and, 

therefore, involves a certain element of risk. The mechanism provides Parliament with a 

clear system for controlling appropriations for sustaining fimding. The chit system provides 

all Canadians with an equally valuable instrument which they can then use to join a group, 

and so meets the test of equality. 
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It is unclear to what degree a chit mechanism would encourage Canadians to consider 

their choices carefully. While the chit is free, the act of joining a group does involve a 

certain pause-for-reflection that may encourage serious decision-malcing. If the chit could be 

negotiated for money by the interest group only when the individual used it for partial 

payment of dues, the requirement of additional payment would heighten the co-insurance oir 

pause-for-reflection factor. The required payment could be a certain minimum amount of 

money or, possibly, a certain number of hours of work for the group. This use of work in 

lieu of cash would help to provide an element of equality even while allowing for a 

substantial co-insurance factor. 

4. Membership Method 

The final  mechanism is to allocate sustaining funding in accordance with sustained 

membership in public or Charter-recognized interest groups. In this mechanism, simple 

membership in a group, costing some minimum amount of money or hours of work, or 
volunteering a certain number of hours of work, would determine the government allocation 
of sustaining funding with the proviso that membership would need to be sustained for a 
period of years (perhaps two). As in the other mechanisms, individuals in Charter-

recognized collectivities would allocate funds for interest groups that represent their 

particular interest. And, similar to the other mechanisms, Parliament could appiopriate 
funds to each class of groups as it saw desirable. 

This mechanism, like the chit system, is wholly untried and therefore contains some 
element of administrative risk. It is, however, conceptually simple and may be the most 
administratively workable since it is  the  group which accumulates records and receipts 
justifying payment rather than individuals. From the perspective of equality, all Canadians 
are treated the same though some would pay for their membership in money and others by 
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their hours of service."' This mechanism provides the greatest degree of pause for 

reflection and is likely to reflect the serious concerns of Canadians better than any other 

mechanism. The mechanism requires, after all, the act of membership be sustained over a 

period of time. This also would improve stability in funding for groups and, to an extent, 

would likely enhance relationships within the groups. 

On the other hand, this approach requires that people take the time not only to consider, 

but to participate in, an interest group. This may, perhaps, involve for some people, such as 

the working poor, too much money, time, and difficulty as a method of offering their view 

of the public interest. It may be necessary to address this problem in designing 

administrative mechanisms. 

On balance, however, we believe that the sustained membership mechanism is the most 

desirable, followed by the chit system and the second variant of the tax mechanism (no 

deduction or credit to the individual), in that order. 

Conclusion 

The authors believe that present approaches to the allocation of sustaining funding which 
are based on the use of criteria, are likely to remain highly controversial. Indeed, there is a 
serious risk that discomfort in the public and amongst ministers regarding the present 
approach to sustaining funding may lead to the demise of all sustaining funding. Since we 
believe that such funding needs to be extended in order to ensure full and fair representation 

of societal interests to goverment, we offer for consideration and further study this new 
and, we hope, more acceptable means to allocate sustaining funding. One subjeCt for future 

290 Clearly, a consistent, systematic methodology for counting members, and verifying hours of service 
would need to be devised. It should be pointed out that the administrative fine points are not "fleshed out" in 
this paper, since its purpose is simply to stimulate critical and constructive discussion of current approaches. A 
second paper, which examines in detail how such proposed systems might operate, and their implications, could 
be developed once there is agreement that the general ideas set forth here warrant further exploration. 
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study would, of course, be the likely administrative costs associated with the proposed new 

approach. Other lines of inquiry might ask how much should actually be allocated to 

sustaining funding. As noted earlier, it is not at all clear how much is presently allocated to 

such unconditional funding.  But  such a call for further study should not obscure our general 
point that the allocation of sustaining funding according to the express preferences of 

individual Canadians can provide needed resources to public and Charter-recognized interest 

groups in a manner likely to be understandable to, and accepted by, most Canadians. 

it 
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Summary 

1. Sustaining funding, because it involves the substantially unconditional transfer of 
resources from gove rnment to interest groups, is the most publicly visible and sensitive 
type of government funding of interest groups. 

2. Government extends sustaining funding to public and Charter-recognized interest groups 
to help them maintain an organizational existence so that the wide variety of interests 
that exist in C anadian society are represented to government through organized interest 
groups. 

3. Sustaining funding, to be pub licly acceptable, needs to be extended by gove rnment in 
manner that is reasonable and easily explicable to Canadians. 

4. Since the assurance of representation of diversity and minorities in society is likely to be 
the sole agreed-on justification for sustaining funding by government, potential interest 
group recipients of sustaining fiinding should encompass not only the regional, ethnic, 
cultural, and religious diversity in society, but should include as well the range of 
ideological opinion in society. 

5. Sustaining funding may be extended according to: (1) discretionary decision(s) of 
ministers and\or officials; (2) formal criteria established by government; or (3) the 
decisions of individual Canadians. 

6. Discretionary decisions about such funding are acceptable on an occasional basis by 
ministers but such a practice is not now acceptable as a systematic means of allocating 
funds. Unstructured discretionary allocations by officials is never acceptable as a 
system. 

7. Allocation of sust,aining funding by criteria is the current preferred means for allocation 
of sustaining funding. Criteria-based allocation may be fundamentally flawed because so 
far, in practice, considerable discretion has been exercised by officials in an area that is 
fmught with significant political and emotional overtones. 

8. Allocations, even if based On specific criteria, which seem to exclude public or Charter-
recognized interest groups representing significant numbers of people may be se,en as 
illegitimate because their exclusion contradicts the generally agreed-on purposes for such 
funding; namely to assure that all the diverse voices in Canada are at the table. 

9. The allocation of sustaining fimding according to the preferences of Canadians would 
overcome virtually all problems of legitimacy now associated with other means of 
allocating funds. But some would oppose this approach because they question whether 
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some Canadians (such as the poor or illiterate) would be able to express their real needs 
through such a system. There are also many administrative unknowns to be explored. 

10. A key problem in allocating funds by the preferences of Canadians is assuring that the 
administrative mechanism used for the actual allocation encourage careful and stable 
decision-making by Canadians. This concern can be met by allocating funding according 
to the sustained membership of individual Canadians in public interest groups. 
Minimum membership dues in cash or hours of service would have to be paid to assure 
that individuals had serious intent to be members of the group. 

11. Sustaining funding according to the preference of Canadians would not be an effective 
means to encourage the organizational development of nascent interest groups or recently 
organized groups nor would it benefit groups without a direct membership base. Such 
groups would need to rely on other forms of funding described in the next chapter. 
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Chapter 9 

NEW APPROACHES TO DIRECT SUPPORT: PROJECT AND INTERVENOR 
FUNDING 

"Project funding", in the context of this paper, is the transfer of resources from the 

government to public or Charter-recognized interest groups in exchange for the group, or 

organizers of a nascent group, undertaking some specific, tangible activity. "Intervenor 

funding", for the purposes of this paper, is the transfer of resources to an interest group or 

coalition of interest groups to aid them in making representations at a hearing, inquiry or 

other type of formal consultation. Intervenor funding, like project funding, involves an 

exchange relationship. It is defined and treated separately because formal consultations 

involve special and strict forms of procedural fairness. As well, the "service" being 

purchased by the government through intervenor funding is always of the same general type 

and is performed in the same general circumstances. 

Because it is the more general category, discussion will  begin with examination of 

project fimding, and is then followed with analysis of intervenor and advisory fimding. The 

last part of the chapter will address the question of balance between the various forms of 

funding. 

Project Funding 

Project fimding (which in present govermnent terminology may be called contribution, 

contmct or even grant funding) virtually always involves what could be a contractual 

arrangement where one party promises to, or does in fact, perform certain acts in exchange 

for the payment of firnds. 291  There is nothing controversial or unusual about govermnent 

entering into contract relationships -- even with interest groups. It is, rather, the terms of 

the contract or the procedures associated with selecting contractors that are sometimes open 

to question. The public acceptability and indeed the legitimacy of project funding, thus, is 

wholly dependent on the precise terms and conditions of the exchange, the marner or 

291 A legal contract at common law usually requires the giving of consideration, generally money, by one 
party in exchange for a promise of an action or the action itself by another. 
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process used to develop those terms and the criteria used to select the interest group which 

performs the service(s). With this in mind, it may be useful to examine the two basic 

government mechanisms now used to provide project funding, namely, contracts and 

contribution agreements.' 

Contracts 

Contracts, as used by government with public and Charter-recognized interest groups, 

are a means to induce those organizations to undertake some activity. In actual practice and 

in law, the terms of these and any similar service contracts can range from being minutely 

detailed to remarkably general or even vague. Nevertheless, in general, departments and 

agencies use contracts, as opposed to contribution agreements, when they wish to be more 

detailed about the services to be undertaken and/or would like to hold the interest group to a 

higher level of accountability. 

There are other more subtle implications associated with the use of a contract as 

compared with the use of contributions funding to induce interest groups to undertake some 

activity. First, the funding allocated to contracts often comes from a different component of 

the budget than that allocated to contributions and grants. Hence, contract funding may be 

used when other funding sources are not available or are exhausted. This can make it 

extremely difficult to calculate which groups are getting what resources from govertunent 

and even from one department. Second, contracts provide rights that normally extend only 

to the parties to the contract. Hence, third parties usually derive no rights from the contract 

292  It should be noted here that grants, too, are sometimes used to obtain a service or activity from 
interest groups, but since the purpose of a grant is to provide virtually unconditional funding, they are not 
included in this discussion of project funding. In this context, it may be useful to mention that contributions are 
sometimes used to provide fimding for interest groups without the recipient group being required to perform any 
activity. In such cases, the contribution arrangement is being used as a quasi-grant. This is an to say that 
considerable latitude now exists as to the terms by which grants and contributions are actually provided to 
interest groups. 
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even if they were the objects of the activities performed under the contract.' 

Contribution agreements may possibly permit third parties to have rights under the 

arrangement, although this is by no means certain. 

In practice, government generally enters into the negotiation of a contract by describing 

to possible contractors the service or undertaking which it would like performed and then 

selects the best contractee from amongst all applicants according to pre-set criteria."' In 

circumstances where government knows what it would like to achieve, but not how exactly 

to do it, a contract may require the contractor to design or propose the details of the 

undertaking. Government usually acts like pnvate parties to contract negotiations and 

includes more detailed terms in the contract and greater formality in payment commensurate 

with a more costly undertaking or where there are perceived risks associated with the 

undertaking or the contractor. 

Potential contractors may sometimes initiate a contract, themselves, by using formal 

procedures to present to government unsolicited proposals for contract. In practice, some 

potential contractors also use informal means to begin negotiations by approaching individual 

officials in various departments with ideas that they might wish to undertake for a fee. In 

both situations, however, the formal contract is subject to the same rules and procedures on 

tendering that would have been the case if govenunent had initiated the contract in the fffst 

place. 

The formality of these government contracting procedures is in striking contrast to the 

procedures used to develop contribution agreements. 

293  For discussion of third party contractual "beneficiaries" in a government fimding context, see Webb, 
"Fingers, Thumbs..." op cit.,  at pp. 532 - 533. 

294  There are a number of exceptions to this description, particularly when very small contracts are let. In 
these cases, the cost of the administration could become substantial compared to the value of the undertaking. 
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Contributions 

Since contracts can be used to obtain virtually any imaginable service and can be as 

detailed or vague as the parties might wish, it is worth asking why government saw the need 

to create contribution agreements which are, after all, another form of contract. The main 

reason that contribution arrangements were thought to be desirable is that they allow the 

parties to make less formal agreements which are not subject to detailed administrative 

review, notably audit. For example, the normal rules on tendering or selecting contractors 

for government are not applicable to contribution arrangements, although vague criteria are 

often used to "select" recipients. Fundamentally, contributions funding allows government 

to avoid its own compamtively rigorous procedures for letting contmcts. In addition, of 

course, grants and contribution funding provide a broad category for Parliament to 

appropriate funds to different types of groups. 

Contribution procedures generally permit the interest groups to take the initiative. They 

formally propose one or more undertakings and the government selects among the proposals 

submitted by one or more interest groups according to some more or less detailed criteria. 

In order to ascertain what subjects or undertakings would be welcomed by the department, 

sometimes the groups have already been in informal contact with officials in a department 

with an interest in their concerns or one that is specifically charged with relations with the 

group. Hence, there can be both formal criteria and procedures and informal criteria and 

procedures. 

But there are many diverse systems and some departments have systems that are 

different from the general one describe,d above. Indeed, some use several systems within the 

same department. What is common is that contributions procedures do permit an exchange 

relationship to take place which permits the consequent tmnsfer of funds from a special 

financial appropriation to the interest group with, at the same time, re,duced administrative 

procedures. It may also permit informal understandings about the acceptable uses of the 

money -- understandings which are not reduced to writing. 
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The informality of the process is most striking in the lack of detail about the specific 

activities that are the subject of the contribution arrangement, and in the follow-up evaluation 

of the acceptability or worth of these activities. 

The Activity Purchased 

Both contracts and contributions procedures may be used by government to purchase 

extremely diverse activities. The range of activities provided by interest groups is quite 

incredible. Interest groups may be paid, among other things, to: do "networldng" with other 

similarly concerned groups, undertake public education, administer drop-in centres, hold 

conferences of every description, supervise parolees, and even learn how to raise money 

from individuals and corporations. Individuals are sometimes paid to organize interest 

groups. Of course, interest groups are also paid to advocate policies and to bring cases to 

court. 

It is noteworthy that only a portion of the activities purchased by government directly or 

indirectly involve pure advocacy. The rest involve providing services to members, the 

public or others, or undertaldng a myriad of other activities. All of these non-advocating 

activities help the interest group in what may be described as organization maintenance. 

Such activities may be designed to provide individuated benefits to members or to provide 

services to target populations but may also include undertaking public education and 

recruitment among potential members, constituent individuals and the general public. 

Interest groups may also undertake to perform quasi-governmental services for government 

that are related to their advocacy objective (such as parole supervision by the John Howard 

Society). These non-advocacy activities, which help to strengthen the organizational base of 

interest groups, are a key aspect of their capacity to undertake advocacy with government 

and, for this reason, they are funded accordingly. While the fundamental purpose of interest 

groups is to try and influence govenunent, the groups themselves and government both 

understand that advocacy proceeds from a viable organization. 



Chapter 9 	 165 

Despite broad agreement that government should help fund both advocacy and non-

advocacy activities, there is much less agreement of whether the funding should be allocated 

by means of sustaining or project funding. An aspect of this issue is how government ought 

to fund nascent or recently-organized interest groups. The tendency now is to use sustaining 

(in the current jargon, core funding) to pay for initial organizational activities. But such 

unconditional funding often comes to be perceived by recipient interest groups as an 

entitlement if it is repeated for several years. 

Problems 

Project, like sustaining, funding has come under a cloud of suspicion. Criticism has 

been levelled at the vague criteria that are used to allocate funds, with consequent concern 

emerging about unstructured discretion and arbitrary decisions. The process, which 

sometimes includes informal private discussions with officials, is bound to raise suspicions. 

Some groups believe that unwritten po licies exclude them. Finally, objections have been 

raised about the absence of details about the nature of projects which are funded. This, in 

turn, makes it difficult or impossible to evaluate projects after the fact to determine if 

adequate value was provided to government. These may be termed procedural concerns. 

Project funding has also drawn strong criticism because of the activities which have 

been funded. When government funds belly-dancing training programs or other seemingly 

unusual undertaldngs, public misunderstanding and suspicion is assured. But the most 

serious concern has arisen over projects whose purposes are vague and do not seem to 

require any clearly understood or described specific activities -- yet the amounts of public 

money involved can be considerable. These concerns go to the substance of the activities 

funded. 



Chapter 9 	 166 

Solutions 

It is conceptually fairly easy to reform project funding because the basic exchange 

relationship upon which this funding system is based is easily understood and closely 

analogous to contract funding. It is relatively easy for an individual in the public to 

understand the need for project funding since some specific service or activity is being 

provided in exchange for money. The questions about such activities are fairly predictable. 

First, is the activity worth the funds paid for it? Second, was the award procedure fair? 

And third, is it clear what the group is to produce for the money? Indeed, contract funding 

provides an easily available analogy by which to understand and, to an extent, to evaluate 

project funding procedures. (Indeed, project funding could conceivably be sharply curtailed 

in favour of more formal contract procedures.) 

The key to procedural reforms of contributions funding of interest groups is to use 

more detailed criteria for judging applications and to be sure the criteria are Icnown well in 

advance by potential "contractors". Where a request for a service or activity was being 

made through a contributions arrangement, the same degree of specit'icity would be used for 

selection of the interest group to unde rtake the work. In either case, criteria must be 

specific enough that a review of the award could be undertaken by a review panel from 

outside of the government or from another arm of government from that which evaluated the 

initial competition. 

As a rule, the more potentially controversial, unusual, and open to criticism is the 

undertaldng being purchased, the more detailed the criteria used and the more formal the 

evaluation process should be. Indeed, consideration might be given to using only formal 

contracting procedures in such circumstances. More routine services could be obtained with 

less stringent criteria except that the description of the work to be done must always be 

detailed sufficiently to allow after-the-fact inspection to assure that work was really done and 

to permit evaluation of the activity performed in the light of the objectives sought. 
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Several conce rns are raised by more procedurally rigorous contribution programs. At 

present, most such programs are structured to respond to interest group proposals rather than 

to provide government with the initiative in defining its need for services (as is typically the 

case in contract procedures). The interest group proposals may not be written with sufficient 

detail and it is probably somewhat harder to provide a procedurally stringent system for 

evaluating widely diverse proposals as compared with judging bids on the same request for 

services. As well, if government initiated the process of awards as suggested here, then 

interest groups may feel that they are being induced to adopt a government agenda and might 

have difficulty protecting their independent priorities. 

These objections to govenunent taking the initiative in contributions programs have 

some validity. While interest groups would rapidly adapt to the requirement that they 

provide greater detail about their proposed activities, they would surely object to government 

taking the initiative by proposing projects and, in effect, calling for tenders among the 

groups. On the other hand, doesn't government now shape the interest group agenda by 

setting criteria for project selection? And, if not, one is entitled to wonder about the 

selection criteria that are being used to evaluate the project proposals. 

Be that as it may, the problem can be resolved by providing a balance between 

govenunent-initiated projects open to tender, so to speak, and unsolicited project proposals 

emerging from the interest groups. Where government knows what it wants or needs from 

interest groups in terms of advocacy, research, services, social development and so forth, it 

could call for tenders that would be restricted to appropriate types of interest groups (for 

example, only certain types of Charter-recognized interest groups might be eligible to bid on 

particular projects). Where the budget and circumstances permit, govermnent could also 

receive and evaluate "unsolicited" project proposals according to strict, previously published, 

public procedures that included specific criteria, review procedures and so forth. The 

appropriate balance between the two approaches to contributions fimding would be a 

departmental matter, but an explanation and rationale might be welcomed by the public. 
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Rigorous procedures benefit interest groups by providing them with greater certainty 

about the manner in which they will be treated by government. These same procedures 

benefit government by reducing suspicion and misunderstanding, but procedural reforms will 

also have an impact on the substantial activities that are undertaken. 

Procedures affect Substantive Activities Funded 

Strict procedures for project funding would almost automatically affect the substance of 

activities being purchased by government because they highlight not only who is being 

selected but what is being done. For this reason, procedures will influence the activities that 

government is willing to fund and might minimize contribution funding to obtain unusual or 

vague activities for govermnent. 

Procedural requirements that provide for specificity in the provision of project funding, 

when combined with the approach recommended in this paper for the allocation of sustaining 

funding (funding according to the preferences of Canadians), may seem to constrain the 

capacity of government to fimd "social development activities" or aid nascent or immature 

interest groups to organize and become mature, formally organized interest groups. It is 

true that such activities could not be effectively funded through sustaining funding, which 

under these proposals would be allocated according to the preferences of Canadians, and that 

most such activities have to date been fmanced by what is now called core funding (funds 

are extended with no or few conditions for the pmpose of helping nascent or newly-formed 

interest groups to organize). 

Nevertheless, it is possible that such social development activities could be funded 

through the project fundimg mechanism. In effect, contributions funding could be provided 

for social development that involved the creation of nascent interest groups or the 

strengthening of immature ones with the proviso that recipient groups or individuals would 

have to conform to all appropriate procedural requirements including the detailing of the 

activities that they would be performing. This need not constrain such social development 
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but would afford government and other observers with a more complete picture of the 

activities actually performed under the rubric of social development and permit such 

undertakings to be evaluated after the fact.' 

The fact that activities to be performed would have to be described in detail does, of 

course, constrain the ability of groups to use project funds. Inde,ed, that is the point! 

Procedural requirements which force openness and specificity about the use of govermnent 

funds protect govenunent from permitting itself to be persuaded to do things that are liable 

later, to cause it grief or embarrassment. When all parties know that a proposed activity 

will unavoidably be made public and specifically detailed, everyone is more thoughtful about 

what is proposed and eventually undertaken. Procedural reforms inevitably affect substance. 

Procedural reforms will also have effects on the process of evaluations which, in turn, 

will induce greater care in project selection. When details about the activities funded are 

easily available, evaluation by critical observers from within and outside of government is 

facilitated. This, too, tends to affect the selection of the substantive activities that are 

funded. 

Finally, strict procedures for the awarding of contributions funding will have some 

impact upon which groups are selected to undertake various activities. 296  The procedural 

requirement that criteria be specific enough to permit meaningful review of particular awards 

by aggrieved parties can have an effect on the selection process. In the real world, of 

course, some people attempt successfully to "rig" the process of selection. However, strict 

295 	i It s also much less likely that project funding that is given for social development under the 
procedures outlined above would ever be taken to be entitlements. In the nature of things, the detailed 
specifications of the particular activities to be performed would mitigate against repeated funding beyond a few 
years to the same interest group or organiz,ers. 

296 The strongest criticism that will be made is that what we propose will encourage the bureaucratization 
and professionalization of groups. 
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procedures make this more difficult and sometimes allow such attempts to be detected and 

corrected. While it is probably impossible to provide a process of selection that is in 

practice entirely and absolutely fair to all applicants, it is, nevertheless, worthwhile for 

government to demonstrate that it is at least trying to be fair! 

Intervenor and Advisory Funding 

Intervenor funding, as used in this paper, refers to financial assistance to interest groups 

or coalitions of interest groups so that they may participate in a court case, a regulatory 

hearing, an inquiry or other type of consultation process. Thus, it should be made clear that 

the use of the word "intervenor" in this context is more broad than the legal and technical 

sense of the word discussed in Chapter 5. Moreover, "funding" is potentially different from 

an award of "costs" in a conventional courtroom or regulatory setting, as discussed in 

Chapter 5. Intervenor funding could be described as a particular type of project funding in 

which the service provided by interest groups (presentation of a particular point of view, 

information, constructive criticism of a proposal) is more narrowly constrained than other 

project funding. In contrast, advisory funding is less formal and takes the form of ad hoc 

government assistance to interest groups aimed at facilitating their input into a proposed 

program or policy. It is discussed separately below. 

While intervenor funding may seem like a limited class of assistance when compared 

with the wide variety of activities which are subsidized through other project fimding, in fact 

there is tremendous diversity in the types of intervenor funding available and the ways in 

which it is dispensed. Intervenor assistance may be provided for a number of reasons: to 

assist in the development of case-law on a particular issue or law;2" to underwrite 

297 I.e., to "flesh out" currently unclear concepts, such as equality. 
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advocates of various perspectives in particular court proceedings; 298  to give support to 

parties for interventions in court cases or tribunal hearings; 2" and to give assistance to 

parties maldng presentations in public inquiries and  consultations. 30°  Funding programs 

can be administered by departments, administrative agencies or non-governmental 

organizations. Resources for such funding may come from govenunent coffers, private 

benefactors, or from the pockets of proponents. 

In recent years there has been support from some quarters for the proposition that 

intervenor assistance to public and Charter-recognized interest groups may be necessary so 

that those groups can prepare their presentations on a roughly equivalent footing to those of 

well-endowed private or governmental players. Former Ontario Minister of Environment 

Jim Bradley put the matter succinctly: 

It has always struck me as both unfair and imprudent that major public and private sector 
participants in environmental hearings have substantial resources, while ordinary citizens 
-- the people these hearings are designed to protect -- have not. The individual or the 
community group which wants expert technical or legal assistance has to raise its own 
funds. They are at a disadvantage. In addition, the hearing loses. We do not get the 
full benefit of the participation of these groups. 301  

While Bradley was speaking specifically of the situation of individuals appearing at 

environmental hearings, the same logic would appear to apply to interest groups participating 

in non-environmental court cases and other formal processes. 

298  I.e., to ensure that the diverse voices at play in relation to a particular issue are, to the extent that it is 
feasible and fair, all heard by decision-makers. 

299  I.e., to assist certain groups so that they may better voice their positions in the context of a particular 
formal proceeding, be it a court, tribunal hearing, or otherwise. 

300  I.e., to provide assistance in non-court and tribunal settings to voices which might otherwise not be 
heard and which may be relevant to the decision-making process at play. 

301 M. Jeffery, "Practice Notes -- Ontario's Intervenor Funding Project Act", 3 CJALP 69. 
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As a result of intervenor funding, decision makers should be able to arrive at more 

informed decisions' and those decisions are likely to be perceived as more legitimate in 

the eyes of the greater community.' It is true that financial assistance to economically 

disadvantaged individuals and groups will usually increase the length of those proceedings; 

however, where properly designed and administered,' the long-term advantages of funded 

and meaningful participation should offset the increased length of the process in the 

immediate sense. That is to say that, as a consequence of intervenor funding, there should 

be less likelihood of public anger over the decision, less likelihood of it being challenged 

later, and less likelihood of the decision failing to take into consideration certain subtle, or 

not widely known factors. 

There are a variety of models for intervenor funding currently in use. The existence of 

this variety can be explained partly by the different processes to which they apply, and partly 

by other reasons (e.g., historical, different perceived needs, etc.). These models will be 

briefly explored below as a preface to an examination of the main issues associated with 

reform of intervenor fiinding. 

The first model is where a department or agency funds interest groups to appear before 

another organization. Thus, for example, the federal Department of Consumer and 

302  This, of course, assumes that the groups so supported would bring forward useful information which 
might otherwise not be provided to the decision-maker. While it may be possible to point to examples where 
intervenors have not in fact added any new empirical or other information to a formal process, this should not 
detract from the obvious potential for them to do so, if given the opportunity. 

303  Although it can be argued that legitimacy may accrue to a particular decision-maker because of who 
that decision-maker is, and the particular process used by the decision-maker to reach a decision, this does not 
deny the commonsense observation that a decision-maker who is perceived as having thoroughly and fairly 
canvassed all relevant information is in a better position to have that decision agreed to than one who is 
perceived to have decided on less than comprehensive information. 

3°4  Proper design and administration should ensure that the original parties to the proceeding are not 
unduly delayed or financially inconvenienced, and that the information introduced by intervenors is subject to 
thorough scrutiny in terms of its reliability, accuracy and relevance. 
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Corporate Affairs (now Industry Canada) has funded interventions by several groups to 

participate in CRTC hearings.' Typically, funding of this sort is done on an ad hoc 
basis. The funding may not take place in a transparent and open way. There may be no 

clear policy setting out such matters as why one group and not another should receive funds, 

on what basis total sums are reachexl, whether particular issues are to be pursued by the 

group, etc. On the positive side, the funding is supplied in advance  of the hearing, thus 

permitting the intervenors to contact, and perhaps contract the services of, experts to assist 

them without fear that funds will not be forthcoming, thereby avoiding the problems present 

in some "cost award" approaches (see below). 

Another approach is for a department or agency to establish a policy of assistance for 

certain genetic processes within the organization. The federal Department of Environment 

has a policy on consultation which describes how that department will solicit the comments 

of affected/interested individuals and groups when the department issues draft policies, 

legislation and regulations, etc. and it will assist with certain costs associated with that 

consultation. The advantage of such an approach is its transparent, widely disseminated and 

official nature. On the other hand, the generality of its terms does not lend itself to 

application to specific or unusual circumstances: for example, payment of travel and 

accommodation costs is not much of an inducement to comment on detailed regulations when 

interest groups also face significant preparation expenses if they are to participate 

meaningfully. 

Departments may create a special consultation and funding mechanism for a particular 

process. Following a request from Monsanto, a herbicide manufacturer which had been 

"deregistered", the federal Minister of Agriculture appointed a review board to examine 

evidence leading to his decision to cancel the registration of a product. To assist deserving 

305 J. Keeping, "Practice Notes -- Intervenors' Costs", 3 CJALP 81, at p. 84. 
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parties in defraying costs of participating as well as those incurred in the preparation and 

presentation of their evidence, the Minister delegated to the Pest Management Advisory 

Board (PMAB) the task of distributing funding. In turn, PMAB established an Intervenor 

Funding Committee (IFC). Criteria for evaluating funding requests were developed in 

consultation with interested parties. All parties interested in funding were given the 

opportunity to make their request before the IFC. Deliberations of the IFC were recorded. 

Interim advance payments were made. Recipients of funding were under an obligation to 

account for their expenses in a report. Although there were some problems with such things 

as the process for assessment and the method and amount of payments, the IFC process has 

been considered to have been successful at eliciting highly useful comments and assisting the 

representation of parties in a fair and effective manner.' 

Governments may create a general fund for the pursuit of a certain type of actions by 

disadvantaged individuals and groups. In 1978, the federal government established the Court 

Challenge Fund, which provided financial assistance to minority groups challenging federal 

and provincial laws and policies that violate linguistic guarantees contained in the 

Constitution Acts.  In 1985, a new component was create£1 called the "Equity Rights Panel", 

which fmancially assisted disadvantaged groups and individuals challenging federal laws and 

policies which allegedly violate s. 15 or other equality-related provisions (i.e., s. 28 and also 

perhaps s. 27 in conjunction with s. 15). 

With the coming into force in 1985 of s. 15, the main Charter equality provision, 

administration of both the language and the new equality panel was passed from the 

Secretary of State to the Canadian Council on Social Development, a non-governmental 

organization with a long history of commitment to the formulation of progressive social 

policy. Following extensive consultations, the CCSD organized the design of the program, 

306  H. Versteeg, "Practice Notes -- Intervenor Funding: The Alachlor Review Board Experience", 3 
CJALP, p. 91. 
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developed eligibility criteria, and an appointments process.' There was considerable 

controversy surrounding the panel appointment process,' and its funding.' In 

addition, the CCSD has been criticized for alleged bias in their funding decisions.' 

Eventually, the Court Challenges Program came to be administered by the Human Rights 

Centre at the University of Ottawa. The program was cancelled in 1992, but the Liberal 

government has indicated its intention to reinstate it, or something similar to it. 

307 Court Challenges Program, Equality Rights: Five Years Late,  p. 3. 

308  A key question has been the role of government in approving or reje,cting panel members: see 
"Government Delays Charter Litigation Program", in Vol. II, No. 5, Canadian Human Rights Advocate,  (May 
1986),  P.  16. 

3°9  The federal government originally provided funding to CCSD up to 1990, then provided interim 
funding for a period before finally renewing its commitment for a five-year period. This had an understandably 
destabilizing effect on the CCSD and its constituents. See "Government Must Act Soon on Court Challenges 
Future", in Vol. V, No. 9, Canadian Human Rights Advocate, (October-November 1989), p. 1. 

31
0  REAL Women has challenged the Program's fairness and objectivity. See "Bias in the Court 

Challenge Program", Reality,  Vol. VIII, Winter 1990, p. 2. In this article the following is said: 

It is important to note that the Court Challenge Program has refused R.E.A.L. Women's applications for 
grants on the grounds that our arguments on equality "were out of step with the growing consensus on the 
meaning of equality under ... the Charter." That is, the Program is using as a reason for refusing funds to 
REAL Women, that our views on equality are apparently not in keeping with current judicial trends. 
However, these judicial trends are in fact being established by the Court Challenge Program itself by its 
funding of left-wing feminist and homosexual organizations. It is not possible to determine the parameters 
of real equality by the courts hearing only one side of an issue. 

Without commenting on substantive policy merits of REAL Women or any other group, it is indeed ironic that 
courts would grant standing for groups such as REAL Women and NAC to intervene in court cases (in apparent 
recognition that they have a useful contribution to make to the hearing), but at the same time a government-
funded agency is assisting only one side of the dispute. This does not "even the playing field", as is expe,cted 
with intervenor funding. It should be noted that other intervenor funding schemes, such as those for the 
Ontario Hydro 25 year plan, assist a wide variety of interest groups, from environmental to electricity 
generators. 
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Another format for interVenor funding is provided by specific administrative agencies 

that can award costs to intervenors appearing before them. Since 1979, the CRTC has done 

this. However, the legal interpretations of the expression "cost awards" has tended to 

restrict assistance to after-the-fact funding of a particularly constrained nature. This can 

prevent groups from intervening, since there is no guarantee that funding will be 

forthcoming nor that it will  be adequate. 

In Ontario, an innovative piece of legislation, the Ontario Intervenor Funding Project 

Act, 1988  came into force in 1989. 3 " The Act provides for the establishment of a pilot 

project for the provision of intervenor funding in proceedings before administrative boards. 

Assistance is only available for hearings before the Ontario Energy Board, the Ontario 

Environmental Assessment Board, and Joint Board hearings. 312  Funding will only be 

awarded in relation to cases which affect a significant segment of the public and affect the 

public interest, not just private interests. Detailed, but unprioritized, criteria are set out in 

the Act. Whenever a board gives notice of a proceeding, persons or groups have the right to 

apply for intervenor funding. Funding panels are established to hear funding applications as 

early as possible following notice of a pending proceeding. The award of supplementary 

funding is also possible. Generally speaking, the costs of intervenor funding are to be paid 

by the proponent of the project, unless that would cause undue hardship. 

The most significant assessment proposal to receive consideration under the Act to date 

has been the hearings concerning Ontario Hydro's 25 year energy plan. In total, interest 

groups received $24 million from the proponent, Ontario Hydro.313  Eventually, Ontario 

311 Now known as the Intervenor Funding Act, R.S.O. 1990, ch. I-13. 

312 See section 1 of the Act. 

313 Per "Postscript to the $65-Million Question: The End of the Motherlode of Advocacy Funding", 
Lobby Digest & Public Affairs Monthly, June 1993, Issue 44, pp. 1, 6, 7. Groups receiving funding included: 

(continued...) 
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Hydro abandoned the 25 year plan. Many groups, such as aboriginal collations would not • 

 have been represented, were it not for the funding provided under the Intervenor Funding 

Project Act.'  The funding has left groups with "a storehouse of multidisciplinary 

information about their interests," 315  and should provide a base from which groups can 

work on other issues.' Nevertheless, there has been some criticism that the funding has 

contributed to the "professionalization" of public participation, by highly paid 

consultants.' However, notwithstanding, the Act represents an hmovative scheme for the 

provision of intervenor funding. 

Although there are significant differences in these various funding models, and no one 

model is universally appropriate, it seems readily apparent that several factors must be 

present if funding is to stimulate effective, meaningful and fair interest group participation. 

First, funding must be provided in advance of the actual case, hearing, consultation, etc. 

To deny upfront funding effectively denies the participation of many less advantaged groups. 

Second, the funding must be adequate: if interested parties cannot hire experts to counter the 

experts of other parties, there is a risk that the funding and healing will be no more than a 

sham. There are many possible variations concerning how the upfront funding could be 

disbursed: a separate body could be established to hear the claims; there could be the 

313(...continued) 
the Coalition of Environmental Groups (Greenpeace, Friends of the Earth, Nuclear Awareness Proje,ct, et al: 
$3.1 million), Northwatch ($1.8 million); a myriad of aboriginal coalitions ($81 million, or 35 percent of total 
funding), and a host of other groups such as the Canadian Women for Peace ($42,000), Cultural Survival 
Canada ($50,546), and the International Great L,akes Coalition ($14,550). 

"4  ibid. 

1 

315  Ibid. 

316 Ibid., per Don McBain of the Ontario Metis and Aboriginal Association. In the article McBain is 
attributed as saying that many aboriginals believe that the evidence that the James Bay Coalition complied and 
published in an article for Ontario Hydro resulted in the cancellation of plans for a project similar to Quebec's 
Great Whale Project in the James Bay area. 

317 mid 
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possibility of supplementary funding; and there could be a re-evaluation at the end of the 

process. Third, all such assistance must be distributed in a fair manner. This means that 

openly established procedures, worked out with all interested parties, exhibiting manifest 

neutrality in criteria and procedures are required. It also entails that the body distributing 

fimding be perceived as neutral and unbiased, and that the criteria be applied in a consistent 

way. This might involve an appointments process worked out in consultation with affected 

or interested parties. All decisions concerning fimding should be made public. If these 

basic conditions are not met, the process risks being perceived as biased, unfair, and 

whatever results emerged may be rightfully criticized; hence, intervenor funding will not 

achieve its goal of "levelling the playing field". 

Advisory Funding 

Frequently, government solicits the opinion and advice of selected interested groups on 

an ad hoc basis to obtain the groups' views on a wide variety of subjects. Assistance may 

be provided to these groups so that they may respond in an informed manner or to defray 

travel costs. Such consultation and assistance is both a necessary and useful aspect of 

governance in the modern administrative state; such activities are, in fact, a ubiquitous 

feature of government-interest group relations. In contrast to intervenor funding, with 

advisory funding, selection of groups for consultation and assistance is at the discretion of 

the government and is invariably done informally and usually in a non-public manner. 

The nature of such ad hoc consultation makes any type of more formal funding process, 

such as that associated with intervenor funding, impractical. However, from an 

accountability standpoint, it would be both useful and practical to require depa rtments to 

include in their annual reports a list of groups consulted and of funding granted for advisory 

purposes. Such a list would be separate and distinct from any intervenor funding process 

which might be in place. 
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Improving Accountability 

There are two aspects of improved accountability which deserve emphasis in 

government-interest group relations. One has to do with assuring that ministers are aware of 

that which is being spent by their officials in the context of programs to help public and 

Charter-recognized interest groups. The other, related, aspect is providing information so 

that the individual members of the public can determine what is being spent on the support 

of these type interest groups. Both aspects of accountability would be provided for, if all 

federal departments and agencies were to include in their annual reports financial information 

about support provided to interest groups in a standardized form. Such a standard form 

might include the following information: 

1. Recipient organization and its type (i.e., public, Charter-recognized or special 
imterest group); 

2. Amount of transfer in specific instance and total transfers for year; 

3. Brief description of the activity to be undertaken or type of intervention (where 
applicable); and 

4. Program, policy or law under which the expenditure was made (ministerial discretion 
would be an acceptable basis). 

This type of brief disclosure, in combination with tighter procedures for project and 

intervenor funding, would help to assure that such funds went to substantive activities that 

were deemed to be worthwhile. Such standardized disclosure would also enhance public and 

political understanding of such programs. 

In this context, it is possible to imagine a single standard contribution agreement 

disclosure form for use throughout govermnent that would include a number of listed 

requirements that would be filled out in the same way by each department. Such a form 

need not be complex nor burdensome. Inde,ed, it could serve to help departments and 

agencies to provide appropriate and standard accountability. At a minimum, such a form 
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would require the above-noted information in a more detailed format as well as information 

about the criteria and procedures which were used in making the award, where that was 

applicable. Such standard contribution agreements disclosure forms would be publicly 

available. 

The conclusion of this short, largely suggestive section is that standardized disclosure 

can be a useful means to better accountability. 

A Balanced Funding Program 

This section of the chapter is designed to demonstrate how the three funding 

mechanisms described in this and the preceding chapter, namely sustaining, project and 

intervenor fimding, together provide all public and Charter-recognized interest groups with 

equivalent, though different, opportunities to avail themselves of government aid. 

It is apparent  that  interest groups which are characterized by larger membership will 

have greater opportunities to meet their needs from sustaining funding than others. But 

other interest groups with smaller membership or no members such as associations of other 

interest groups can gain access to either project or intervenor funding. Indeed, their smaller 

membership base can help them in this respect because their lesser need to be concerned 

about membership-related activities may allow them more tirne to prepare better project 

proposals and to develop greater specific expertise than might otherwise have been the case. 

Nascent and newly-organized interest groups can also acquire funds from project 

funding despite having no or few members in order to undertake needed organization or 

other related activities. This would require that such organizational efforts be specifically 

described and would permit outside evaluation of such efforts. In addition, organizers would 

need to seek renewed fimds periodically since neither they nor others could perceive this 

type of funding as an entitlement. 
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Charter-recognized interest groups would be allotted funds for each type of funding 

mechanism separately from other public interest groups. This would permit individuals 

within these classes of collective interests to allocate sustaining funding themselves. It 

would also permit such groups to engage in more limited competition for contribution and 

intervenor funding.' 

While it would be the responsibility of Parliament to decide the precise amounts of 

resources to appropriate to the three available sources of funding, it is necessary that some 

rough balance be maintained between the percentage of funds allocated to sustaining funding 

and to project funding in order that all types of interest groups have an opportunity to access 

available resources. Intervenor and advisory funding would clearly be the smallest of the 

three categories. For example, an allocation of 40% to sustaining, 40% to project, and 20% 

to intervenor funding might be appropriate--initially at least. 

It should be noted that political control of funding to these interest groups would be 

considerably enhanced by the clarity of this system of balanced funding. Parliament would, 

of course, determine exact appropriations for each category and type of interest group, but 

with a much improved capacity to understand to what uses and, generally, to what type of 

interest groups the resources would flow. Ministers would have an improved ability to 

determine the policies for project and intervenor funding. Most important, government 

would be, and appear to be, in control of a rational, explicable system for financing interest 

groups. Finally, Parliament or individual ministers may circumvent this system of funding, 

by the exercise of independent discretion, when it is equitable or in the best national interest. 

318  it is possible that Parliament might wish to appropriate resources for different types of public interests 
in a similar mamter. Hence, it might approptiate a certain sum for use by environmental groups, another 
amount for consumer groups and so forth. This approach would be pursued for all or any particular category 
of funding as Parliament thought wise. 
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The most significant downside to this system of balanced funding, from a political 

perspective, is that the automatic allocation of sustaining fimding by virtue of the preferences 

of Canadians (regardless of the mechanism used) will at times result in small amounts of 

money flowing to interest groups that fit the appropriate criteria but which may be offensive 

to some or many people both in and outside govermnent. While such situations can  be 

limited by the careful crafting of criteria, they cannot be avoided. This flaw is balanced by, 

and indeed is a consequence of, a system for the allocation of sustaining funds that 

empowers Canadians instead of government. More important, these consequences can be 

more easily explained than can present anomalies in the system. 

A downside to more strict procedures for project and intervenor funding is the 

possibility of an increase in administrative costs in relation to the amount of funds 

transferred to interest groups. On the other hand, there would likely be gains in efficiency 

in terms of the use to which the funds were put. 

Balanced fimding, as described in these chapters, affords gove rnment the ability to meet 

its responsibility to aid interest groups in a manner that will: be understandable to 

Canadians; allow resources to be directed by government; permit evaluation of the effects of 

its expenditures; and meet the need to be, and be seen to be, fair to the rich diversity that 

characterizes Canada. 

This paper does not address the question of the appropriate level of funding for public 

and Charter-recognized interest groups since that can only be defmecl in relation to other 

government priorities and the availability of resources. Nevertheless, the arguments for 

affording reasonable funding to such groups are powerful and compelling. 
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Sunmary: Project Funding 

1. Project funding is the transfer of resources from gove rnment to a public or Charter-
recognized interest group or to organizers of such an interest group in exchange for the 
group or organizers undertaking some activity. 

2. Contract and contributions fimding are the usual mechanisms used by government for 
obtaining activities by interest groups. 

3. Contracts usually involve considerably more administrative procedures than contribution 
agreements. Contribution agreements were designed, in part, to avoid administrative 
procedures associated with contracts. 

4. The procedures used to allocate contributions funding will influence the substantive uses 
to which such funds are put and may influence the selection of the recipients of such 
funds. 

5. Detailed specifications of the activities to be performed permits easier after-the-fact 
evaluation of the results of, or impacts caused by, the activity that was funded. 

6. Facilitation of evaluation of the activity purchased by government will influence the 
selection of activities which are purchased. 

7. Procedural problems with present methods of allocating contributions funding include: 
vague or meaningless criteria, informal and unwritten procedures that accompany formal 
procedures, lack of detail in defining activities to be performed and suspicions of 
favouritism in maldng awards. 

8. Substantive problems with projects are lack of detail in what is being undertaken and 
occasional inappropriate undertaldngs. 

9. Solutions to both types of problems involve providing very much stricter procedures that 
included more detailed criteria for selection of projects and/or providers of the service, 
much greater detail about work to be undertaken, and reviewability of awards by those 
outside of the unit making the initial determination of award. 

10. Project funding, rather than virtually unconditional "core funding", is a more appropriate 
means to allocate funds for social development including the organization of nascent 
groups and the provision of special aid to immature interest groups. This is be,cause 
project funding, as described here, would require much more detail about the activities 
to be performed and is less likely to be viewed as an entitlement. 
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Summary: Intervenor and Advisory Funding 

1. Intervenor funding is assistance for individuals, interest groups and coalitions of interest 
groups in order that they might meaningfully participate in court cases, tribunal decision-
making, inquiries and other types of relatively formal consultation process. 

2. Intervenor funding is necessary for public and Charter-recognized interest groups to be 
able to prepare and present their views on matters of importance to them in a manner 
similar to those of more well-endowexl private or governmental players. 

3. Financial assistance to intervenors assists decision-makers in making the most informed 
decisions possible and enhances the legitimacy of those decisions in the community. 

4. There are many models of intervenor funding. Key variables include: the formality of 
the disbursement process, the timing of the funding, the designation of who should do 
the disbursing, the criteria upon which disbursements are made, where the funding is 
coming from, characterization of the nature of the funding, and the costs eligible for 
reimbursement. 

5. If intervenor funding is not provide,d in advance of the commencement of cases, 
hearings, inquiries, etc. (or at least in instalments), many modestly funded groups are 
place,c1 at an unfair disadvantage or are discouraged from participating. 

6. Fairness requires that funding, wherever possible, be provided through a formal process, 
following consultations as to the criteria of funding, the nature of the funding body, the 
amount of the funding, etc. 

7. Fairness also requires that the disbursing body be, and be perceived to be, unbiased and 
neutral in its decisions. Consultation with affected parties as to who should be members 
of the disbursing bodies might be helpful in this respect. Decisions of the disbursing 
body must be made public and be on the record so that everyone can assess the fairness 
of the funding process. 

8. Advisory funding is financial assistance to interest groups so that government can receive 
their input concerning a proposed initiative. In contrast to intervenor funding, it is ad 
hoc and informal in nature and selection of groups to be consulted and granted advisory 
funding is entirely at the discretion of the government. Such advisory funding is useful 
and necessary, and should remain largely unstructured, but govermnents should be 
required annually to disclose a list of groups which have received advisory funding and 
the amounts of such funding. 

9. Accountability would be enhanced if all funds transferred to interest groups were made 
public in a standardized manner. 
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CONCLUSIONS 

Interest groups, like all the other "little platoons" that give form and substance to 

people's lives, are shaPed by and, in turn, shape government and society. The essence of 

the problem for goverment in its relations with public and Charter-recognized interest 

groups is to understand that its programs, policies and behaviour influence the nature of the 

interest groups which will, subsequently, try to influence govermnent. While govermnent 

probably cannot, and surely should not, change the most fundamental substantive 

perspectives which interest groups adopt on the issues that are of concern to them, it can and 

does affect their (for lack of a better phrase) "operating personality". If such interest groups 

are radical or uncompromising or are out of touch with their members or constituency, then 

it is more likely than not that government, itself, helped to foster those characteristics 

through its activities. 

Government can even affect the substantive pattern and strength of representations that 

are made to it by interest groups. Money is not only power, but it also affords legitimacy 

and a form of "standing" in the community. When government funds some interests groups 

and not others, it obviously tends to empower those which receive its assistance. This is not 

necessarily inappropriate, except if those that are thus strengthened are unrepresentative of 

Canadian society. In that case, government may be deceived about the needs and desires of 

Canadians. Indeed, worse still, those in society will notice that government has created 

entities that claim to be speaking for them, but which in fact, enjoy no such mandate. This 

can and does make government seem to be both manipulative and out of touch. 

Present government approaches to its general relations with, and funding of, public and 

Charter-recognized interest groups have not been created as a means to manipulate either 

interest groups or the public. Nor can govermnent be said to have intended in any way to 

produce the tendencies in groups which its actions may, in fact, have fostered. Indeed, there 

is considerable evidence that funding was extende,ci to public and Charter-recognized interest 
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is considerable evidence that funding was extended to public and Charter-recognized interest 

groups with the best of intentions. The Canadian government was and is motivated in this 

regard by a desire to help the disadvantaged and to vindicate many values which Canadians 

share including those embodied in the Charter.  

But policies developed incrementally; practices have come to be quite different from 

written policies; secondary effects on the groups have accumulated, and, over time, the 

present situation has come to pass. The search for accountability has resulted, not in 

increased accountability, but in a heavy paper burden and little accountability. A need to be 
seen as legitimate in the eyes of Canadians has led to criteria, procedures and funding 

practices which few politicians understand and which are almost wholly inexplicable to those 
outside of government. Procedures which were designed to increase legitimacy and structure 

discretion both failed to achieve their objectives and, often, created more suspicion because 
they seem to ignore Charter  values. 

While many have focused on the need for change in overall levels of funding of interest 
groups -- and, in view of the financial situation of government, that is not inappropriate -- 
other more fundamental changes are necessary to assure that the resources which are 

expended are used effectively and fairly. To attain fairness and efficiency in funding interest 
groups, government needs to set for itself three general goals. 

First and foremost, Canadians need to see themselves much more clearly in the work 
and activities of the public and Charter-recognized interest groups that claim to be speaking 
on their behalf. Accordingly, these types of groups should be encouraged by government 
policies and programs to involve their members and supporters in their decision-making 
processes. Similarly, these groups need to be encouraged to relate to, and, if need be, 

educate their constituency. Finally, there is a need to assure that groups receiving funding, 
especially sustaining funding, represent the diversity of Canada. This is rarely a problem 
with regard to regional, linguistic and ethnic diversity, but the ideological vadety of the 
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country is often "short-changed". The full range of diversity needs to be provided for, in 

order for Canadians to see themselves in the groups that are encouraged, fostered and 

legitimized through the receipt of government aid. 

A second important goal for government policy with regard to interest groups is to 

permit the groups to be themselves. Procedures that require incorporation, tax policies that 

encourage misrepresentation, rules that skew both a group's "natural" direction and activities 

all take the control of the structure, organization and direction away from the leaders and 

members of the groups. This adversely affects the capacity of the group to make 

representations to gove rnment which accurately reflect societal interest. 

Finally, government policies towards interest groups generally, and towards public and 

Charter-recognized interest groups specifically, should be, and appear to be, demonstrably 
fair. All procedures, whether for fiinding or consultation, should be fully and manifestly in 

accord with the Charter  and it values. As well, anomalies in funding policies and practices 

which are difficult to explain need to be avoided. For example, if some public interest 

groups, representative of the perspective of significant numbers of Canadians, are excluded 

from receiving funds and, thus, from legitimacy, does this not ne,edlessly sacrifice the 

reputation of government for fairness? Rather than squander the chance to be and be seen to 

be fair, government should use its relations with interest groups as an opportunity to display 

even-handedness! 

There is a bit of tragedy in the present state of government relations with public and 

Charter-recognized interest groups and in the way its policy and practices towards such 

groups appear to the larger public. So much has be,en given with such good intentions to 

reap such an uncertain harvest. It is time to change. 
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Principal Reconunendations 

It is recommended that: 

1. Policies to structure government relations with interest groups be based on these groups 
being classified as either a public, Charter-recognizexl, or special interest group; 

2. Appromiate law reform commissions be charged with developing specific policies to 
facilitate public and Charter-recognized interest groups being permitted standing before 
all courts and administrative tribunals either as a party to an action or as an intervenor; 

3. All  departments and agencies review their formal and informal consultative procedures to 
assure that they are visibly and wholly in conformity with a liberal interpretation of 
Charter  sections regarding fundamental justice and equality; 

4. Charter-recognized groups be accorded the fullest possible opportunity to be heard where 
areas of concern to them are the subject of consultations; 

5. Sustaining funding be provided to all public and Charter-recognized interest groups 
according to the preferences of Canadians expressed by their actual sustained (e.g., 2 
years) membership in these groups. Such membership being paid for by individuals with 
a minimum amount of money or hours of service; 

6. Project funding be provided according to substantially more rigorous procedures 
including meaningful criteria and detailed descriptions of the activity to be undertaken; 

7. Project funding be used to provide initial funding to organize nascent interest groups in 
lieu of "core funding"; 

8. Intervenor funding be afforded according to regular, predetermined criteria and rules that 
are visibly and wholly in conformity with a liberal interpretation of the Charter  sections 
on fundamental justice and equality, with funds being disbursed well in advance of the 
proceeding; 

9. Advisory funding (for use at informal consultations) be provided at the discretion of the 
department or agency; 

10. All funds allocated to interest groups be clearly reported in annual departmental reports; 
and 

11. The recommendations suggested above, if adopted as policy, be reviewed after several 
years to determine the effects that they are having on the representations made to 
government, the relations between leaders and members within interest groups and the 
capacity of the government to evaluate the efficiency of its spending on public and 
Charter-recognized interest groups in the project and intervenor funding categories. 








