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REPORT TO THE MINISTER OF CONSUMER  
AND CORPORATE  AFFAIRS ON CONSUMER  

CREDIT  

I. INTRODUCTION  

1. At its meeting in February of this year the Council appointed 
a small committee of its members with special qualifications in 
the area to review the existing federal legislation with respect 
to consumer credit and to indicate what changes,'if any, were 
desirable to bring it up to.date. The committee has now reported 
and the council has . studied and approved its recommendations. AS 
a result-the counCil is pleased to make recommendations to the 
Minister on seven specific issues. 

2. These recommendations should be considered in the light of 
the dramatic increase in the use of all forms of,consumer credit 
that has occurred during the last 20 years. In 1948 the balance 

• • outstanding on all forms of consumer credit was $835m; at -the 
end of 1967 it was not less than $8,324m - an almost tenfold 
increase over the 1948 figure. The 1967 end of-year balance 
represents approximately 20 per cent of the net personal disposable 
income of all Canadians as compared to 7.5 per Cent for 1948. In 
other words, the growth of consumer credit has been three time s.  
as raPid as the growth in personal incomes. Canada is the second 
largest user of consumer credit in the free world and  its  volume 
of consumer credit greatly exceeds the volume used in such 
industrialized.and more populous couhtries as France, Germany, 
and the United Kingdom. 
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3. Jurisdiction over consumer credit is divided, more or less 
equally, between the federal and provincial governments. The 
provincial governments derive their jurisdiction by virtue of 
their power to regulate property and civil rights (British North 
America Act, s. 91(13)), whereas the federal jurisdiction is based 
on its power to regulate interest, banks and banking, bills of 
exchange and promissory notes, bankruptcy and insolvency, and 
the criminal law. 

4. During the past five years most of the provinces have 
introduced a : substantial amount of new legislation to regulate 
various aspects of consumer credit. Federal activity, on the 
other hand, has been confined to two sets of provisions and the 
federal government has far from exhausted its available juris-
diction in this area. The existing federal legislation covers 
the following subjects: 

(a) The Small Loans—Act.  This Act, which was 
first introduced in 1939 and amended in 1956, 
affects all loans up to à maximum of $1,500 
made by lenders other than the chartered bankS 
and  loans where the "cost of the loan" does not 
exceed 12% per annum. The Act 'requires such 
lenders to be licensed ,  and closely regulates the 

. maximum cost of the loan.. 

(b) Part 'X of the Bankruptcy Act (the "Orderly  
Pa ment of Debts" provisions). This part was 
added. in 1966 at the request of Alberta and 
Manitoba and is designed to provide overcommitted 

.debtors with a cheap .and expeditious method of 
consolidating their debts •  and paying them off by . 
instalments. 

(c) Truth in Lending Disclosure Requirements under  
the new Bank Act.  These requirements are contained 
in .the  regulations issued by the Minister of Finance 
pursuant to the.powers vested in him under s. 92 of 
the Act. Generally speaking the regulations require 
the cest of all bank loans bp to a maximum of $25,000 
to be.stated in terms of :a true percentage rate.of 

. 

	

	interest calculated on the declining balance of the 
loan outstanding from time to time. 



(d) Interest Act.  This Act contains two old sections 
(sections 4 and 6) which were designed to curb 
certain abuses in the calculation and disclosure 
of interest charges which came to light in the 
last century. These provisions are now largely 
obsolete. 
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IL RECOMMENDATIONS FOR CHANGES  

5. The existing federal legislation is defective in a number 
of important respects and also fails to come to grips with 
several long standing problems. In the Councirs opinion, the 
following is a list of some of the key defects and omissions in 
the statutory framework. 

(1) Revision of the Small Loans Act  

6. The $1,500 ceiling in the Small Loans Act iS now quite 
. unrealistic. Published figures show that loans over $1,500 
have been growing rapidly since 1956 and now account for at 
least 25 per cent of the total value of all loans made by 
small loan companies. The Report of the Royal Commission on 
Banking and Finance recommended in 1964 that the ceiling be 
raised to $5,000, and a similar recommendation was made in 1967 
in the Report of the Joint Committee of the Senate & House of 
Commons on Consumer Credit. No action  has so far been taken by 
the federal government on either of these recommendations. 

7. The Council strongly agrees that the ceiling needs revision, 
but we also feel that the $5,000 ceiling suggested in the earlier 
reports has been overtaken by subsequent events and is now too low 
We think it should be fixed at $7,500, eoupled_With  a power in 

• the federal government to raise f1-17C- ffgure by _order in counir 
when increases in the -ast -of living or other factorS- justITY it. - 	 — • • 	 —L 	 ' 	 a 	 • 

(Thé cost  of living index  is used as a criterion ifi--thès—fé-Cently 
adopted American Uniform Consumer Credit Code (hereafter referred 
as "UCCC")).- The raising of the ceiling of the Small Loans Act 
(whether to $5,000 or any other level) will also involve a re-
structuring_e_thq. step rates of the maximum permiSfé7ait of 
loans: We think that this complex and technical task should be 
handled in future by an independent tribunal, so as to remove 
the element of political partisanship and to bring this aspect 
of the Small Loans'Act into line with other federal Acts regulating 
the tariffs of commodities and services. We alsà recommend that 
the step rates be automatically reviewed at periOdic intervals and 
that the Small Loans Act contain provisions to introduce flexibility 
in the rates based on acceptable indicators of the cost of money 
in the market., 
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8. 	Apart from these changes, in our opinion the 'whole Act is in 
need of a complete revision and modernization if it is to meet 
.adequately the needs of Canadian consumers in the 1970's. Without 
attempting' an exhaustive enumeration, we list below some of the 
changes which we : deem necessary or desirable: 

(a) Later.in this repOrt we recommend the adoption.by  the 
federal government of a comprehensive Consumer Credit Protection 
Act which would incorporate all the federal provisions primarily 

• concerned with the regulation of consumer credit. Until such an 
Act is adopted, the Consumer Loans Act (the title is more appropriate 
in the new circumstances than "Small Loans Act") should be divided 
into two distinct parts. Part I would apply to all consumer loans 
made by professional lenders up to a maximum amount of $25,000, 
and would cover such topics as disclosure requirements, rebate 
rights, and the regulation of unconscionable terms. Part II woUld 
deal exclusively with "regulated loans", i.e., consumer loans up . 
to $7,500 whose maximum cost - of borrowing is regulated by law. 
Such regulated lenders would require to be licensed, as is true 
at present with respect to loans up to $1,500, subject to Certain 
exceptions. We have borrowed this concept of a two-level aPproach 
from the Uniform Consumer Credit Code. 

(b) Certain types of abuses that are particularly common in 
loans of a modest size shOuld also be dealt with in Part II, . 
e.g., the prohibition of wagass:ignment . clauseS (with  the possible 
exception of assignments-in favour of certain types of credit . 
unions), after-acquired property clauses, clauses purporting to 	' 
pledge essential household chattels, and clauses involving the 
creation of a mortgage or hypothec where the loan is $2,500 or less. 
(Similar restrictions appear in the UCCC and some of the provincial 
Acts in Canada). In case of default the lender should also be 
required to obtain the leave, of a court before seizing property 
given as security and before he seeks to realize it. In addition, 
wage garnishments and other means of enforcing loan debts should 
be made subjedt to the overriding supervision of local courts. 

(c) Our attention.has been drawn to . serious ambiguities in 
the Small Loans Act concerning the permitted level of charges in 
refinanced loans. These should be removed. 

(d) We also recommend enlarging the type of institutions 
exempt from  the  licensing provisions of the Small Loans Act (and, 
mutatis mutandis, any .Consumer Loans Act) so as tO exempt institutions 

. already required to be licensed under another Act , . federal or 
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provincial (e.g., Loan and Savings Act, Credit Unions Act) as well 
asttlose_lenders whose "cost of borrowing" does not exceed 12_per 
cent per ann-dœm -.---inie m—ake—tliTà—fecôminendâticin becatiàë our attention 
hI-S been drawn to the problems that confront small credit unions, 
previously outside the Small Loans Act, but which now find themselves 
obliged to apply for a moneylenders' licence because increases in the 
cost of money are forcing them to charge more than 12 per cent per 
annum for their loan. We understand that the cost of a licence is 
substantial and more than a small credit union can afford to pay. 
While we favour enlarging the number of exemptions from the licensing 
provisions of the Act (or, as a possible alternative, the power to 
remit all or part of the usual fee) we do not suggest that the 
exemption should be extended to other parts of the Act. We also deem 
it important that the revised Act should contain adequate policing 
and disciplinary powers with respect to all agencies making consumer 
loans whether or not they are required t3—Sold licences under the Act. 

(e) Finally, but nôt least, we strongly recommend that responsi-
bility for the administration of the Small Loans Act be transferred 
from the Minister of Finance to the Department of Consumer and Corporate 
Affairs. The transfer commends itself to us because the Department of 
Consumer and Corporate Affairs appears to be best equipped to handle 
the administration of this Act. 

9. 	Before leaving the Small Loans. Act, we should draw attention.. 
to an important problem that is not susceptible to a simple legis-
lative solution. The prevailing rates for consumer loans charged 
by banks and credit unions-is around 12 per cent; the rates charged . 

 by consumer loan companies fôr loans above $1500 appears to average 
around 18 per cent, or about 50 per cent more  than the rates of their -
principal competitors. We do not cite these figures in order to 
Criticize consumer loan companies because their cost structure and 
method of operating differs substantially from those of the banks and 
credit unions. - What gives 'cause for concern is that low income 
consumers should not have the same access to.low cost loans as their 
more affluent fellow ,  citizens. The unofficial statistics of banks . 
show that the average income of their borrowers'is well above the 
average income of the customers of consumer loan companies. It is 
reasonably certain that the level of income is a very material facto r .  
in a banker's decision whether or not to grant . a loan. The difficulty 
is compounded by the fact that there is little or no flexibility in 
the bank consumer loans rates: ordinarily, the same rate is charged 
on all consumer loans regardless of the consumer's income and. regard- . 

 less of the size of the loan. If banks had more flexible rates,this 
would enable them to accommodate a largr number of low income - con-
sumers. (To a lesser extent credit unions would'appear to labor 
under a similar handicap, although the considerations here are more 
complex than in the case of the banks). 
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The Report of the Parliamentary Committee on Consumer Credit - 
favoured government guaranteed loans to low income consumers for 
constructive purposes. We express no views as to the feasibility 
of such a plan,-  but we do urge the Minister to consult with the 
banks, credit unions, and other interested parties With a view to 
determining how cheaper credit facilities can be made available to 
low income borrowers. 

(2) Disclosure Legislation 

10. There is no doubt that the federal government has a wide 
jurisdiction in this area which would probably enable it to 
impose disclosure requirements on all forms of consumer loan 
transactions. So far, however, the federal government has only 
exercised its power with respect to bank loans made to individuals 
where the principal amount of the loan does not exceed $25,000, 
and it has been left to the provinces to regulate the disclosure 
practices of other types of lenders - including, it should be noted, 
the practices of small loan companies. There are some disclosure 
requirements in the federal Interest Act, but they are now obsolete 
and have always been easy to evade. 

11. In the Council's opinion the present positicin is unsatj.sfactory . 
and involves  an abdication of federal responsibility in an important 
area of consumer protection. While there is a substantial measure 
of uniformity among the existing provincial statutes there is no 
assurance that:this uniformity will be maintained in the future. 
Moreover, there are significant gaps and weaknesses in many of the 
provincial measures and, most importantly, the extent to which they 
are enforced varies from province to province. We, therefore, 
recommend the early adoption of a federal disclosure act which 
would apply to all consumer loans up to $25,000, regardless of the 
identity of the lender'(so long as he is.in  the business of making. 
loans), and without regard to whether the loan is secured or 
unsecured, or the ferm of the security. The disclostire should be 
in terms of the money cost and as an effective annual percentage 

\ \ 

rate. We are particularly anxious that the disclosure requirement . 
shall apply to mortgage loans since this is.an area that has spawned ' 
more than its . fair share of abuses in the post-war period. A com-
prehensive and well drafted set of disclosure rules will make it 
possible to repeal much of the Interest Act, and we so recommend. 

12. We . also' recommend that seriouS study be given to the feasibility 
of requiring the disclosure - and, therefore, the computation - of 
the cost of "open-ended" or revolving forms of.credit as a percentage 
of the daily balance outstanding in the customer's account. Present 
provincial and, in the case of the bank, federal legislation enables 
the disclosure to be based on the balance outstanding at the beginning 
or end of an accounting period without regard to fluctuations that 

•/• 
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may have occurred in the account between accounting periods. 
Consumers have difficulty understanding this method of calculation 
and it can give rise to very arbitrary results. We understand that 
from the technical point of view it would not be difficult to 
programme a computer to make calculations based on a daily rate; 
indeed it is already being done by some American banks and it is a 
method widely used in Canada with respect to large commercial accounts. 

(3) Credit Cards  

13. There are two principal types of credit cards on the market 
today. In the one the issuer of the card also provides the goods 
or services, and this type of credit is usually ,  characterized as 
vendor's credit and probably falls outside the federal sphere of 
jurisdiction. In the other type the card issuer merely provides 
the credit (as, for example, in the case of Diner's Club cards, 
Chargex, and oil company cards, although in some cases these 
companies may also be involved in the direct sale of goods or 
services to the card holder) but there is an unresolved legal 
question whether this type of credit involves a loan transaction 
and whether it  •is subject to federal regulation. We think this 
doubt needs to be resolved, and if it transpires that such credit 
•cards are subject to federal control appropriate legislation should 
be introduced. Such legislation should cover the disclosure aspects, 
indicate to what extent if any the rate restrictions in the Small 
Loans Act apply, and in particular regulate the extent of the card 
holder's responsibility for misuse of the card by unauthorized 
persons. 

(4) Bankruptcy Legislation and Relief  
for the Overcommitted Debtor  

14. One of the less happy by-products of the rapid growth in 
consumer credit has been a commensurate increase in the number of 
Canadian families.who, for one reason or another, find themselves 
overburdened with debt. Even if all credit grantors exercised or 
were required to exercise reasonable care in the granting of credit 
( a subject which we have not attempted to explore for the purposes 
of this Report), there would still be a substantial number of 
casualties. It is for this reason that we attach great importance 
to the facilities available to provide relief for overcommitted 
debtors. 

15. Part X of the Bankruptcy Act, admirable though it is in its 
social objectives, is much too restrictive in its terms. It does 
not apply at all to individual debts exceeding $1000, or to secured 
claims, or in any province whose government has not requested that it 
be made operative in that province. Again, the court is given no 
power under Part X to discharge all or part of the debts although it 
may be clear that the debtor may not be able to pay them off within 

•/. 
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a reasonable period of time. The "straight" bankruptcy provisions 
in the Bankruptcy Act also urgently require revision so as to make 
them suitable for consumer bankruptàies. We are particularly concerned 
about the high cost of launching a petition in bankruptcy ($300-$500), 
which alone frequently makes the Act inaccessible to those over-
committed consumers who might wish to take advantage of it. 

16. We understand that a federal task force is studying all aspects 
of the Bankruptcy Act and that its report is expected to be made 
available early in the new year. We desist, therefore, from making 
specific recommendations at this time, though we would appreciate 
an opportunity to comment on the task force's recommendations before 
any attempt is made to implement them. At the same time we feel 
bound to draw the Minister's attentions to the gravity of the 
problems and the importance of not delaying remedial legislation 
beyond the absolutely necessary time. 

(5) Regulation of Consumer Notes  

17. When a consumer borrows money or purchases goods or services of 
a substantial value he is frequently required to sign an promissory 
note as evidence of his indebtedness. When the note is made payable 
to a merchant or other non-financial institution the note is often 
discounted with a finance company. The effect of this negotiation 
may be to confer on the transferee the status of a holder in due 
course under the Bills of Exchange Act with the result that the 
consumer will legally be obliged to pay the note even though he 
would have had a good defence in an action by the merchant. 

18. The problem is an old one and one that has been much litigated - . 
It has been dealt with legislatively in many American states and, 
more  recently, in the Uniform Commercial Code. The Report of the 
Joint Committee recommended amending the Bills of-Exchange Act, 
and we are delighted to hear that the.federal government intends 
to introduce such legislation at the current session of Parliament. 

19. In the Council's opinion, if the consumer is , to be adequately, 
protected the new provisions will require careful drafting. We 
think that the new law should embody, inter alia, the following 
features: ,  

(a) Consumer promissory notes should be 
• Conspicuously marked with the legend 
. "consumer promissory note" and the 
holder of any such note should take it 
subject to all eqùities between the 
maker and the original promisee of 
the note. 
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(b) The restrictions should be applied to 
all consumer transactions, including 
consumer loans and real property 
transactions, where the payee of the 
note is in the business of extending 
consumer credit. 

(c) In order to prevent evasion of the law; 
where the nôte is made payable to:a 
lender who haS advanced funds to pay for 
the purchase price of the . goods or 

. services and  there is a close relation-
ship between the lender and the seller, 
the lender shall take the note subject 

• to all such equities as the promisor 
would have been entitled to raise 
agâinst the seller if the note had been 
made payable to him and subsequently 

' 'negotiated by him to the lender. 

20. We are strongly of the view that federal action in this area 
should not be contingent on the introduction of parallel provincial 
legislation. We recognize,of course, that the regulation of consumer 
notes cannot be divorced from the regulation of , "cut-off" clauses 
and disclaimer clauses since the object of all three devices is 
the same - to isolate third parties from buyer-seller disputes and, 
in the case of disclaimer clauses, to protect the retailer against 
claims for defective goods. It is generally assumed that the 
provinces have exclusive jurisdiction with respect to the regulation 
of cut-off clauses and disclaimer clauses. So far only a minority 
of provinces have exercised their jurisdiction and we deem it 
important that attention should be drawn to the urgent need for 
remedial legislation by the other provinces. This is particularly 
true of disclaimer clauses whose use is common in all types of 
consumer transactions. Canada lags seriously behind other civilized 
countries in coming to grips with this long standing problem. 

(6) Bureau of Consumer Credit  

21. The inadequacy of the existing federal legislative framework 
is in part.due 'to the division of jurisdiction among several govern-
ment departments - Justice, Finance, and now the Department of Consumer 
and Corporate Affairs - but even more, in our opinion to the absence . 

 at the federal level of specialists in consumer credit who can 
competently advise the government with respect to its policies in this 
area and supervise the administration of the regulatory legislation. 



- 11 - 

Thé establishment of such a corps of experts seems  to  us very much 
overdue, and We think they should constitute a separate division . 

 within the Department of Consumer and - Corporate- Affairs. 

(7) A  Federal  Consumer Credit 
Protection Act 

• 
22. The various points on which we have recommended législation, 
though they give the impression of being disparate in Character, 
in fact cover many- of the 'essential landmarks.of a comprehensiVe 
consumer credit.àet. They will require much detailed drafting and 
careful consideration of some difficult-policy - questions. While 
as a matter of political expediency it may not-be possible to 
intrOduce all the desirable changes at once, we see no loss and 
much gain in their eventually.bping brought together under one 

- roof, and we so .  recommend. In this connection attention may be 	• 
drawn to the Consumer Protection Act which was adopted at the 

• last session of the Manitoba LegiSlature and which attempts to 
do for that province what we should like to see done at the federal 
level. Indeed, we should like to see the federal government become 
an enlightened and progressive leader in this branch of consumer 
protection, as in all other branches. 
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