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CONSUMER PROTECTION IN THE USEﬁ CAR MARKET:“WARRANTIES‘ANDVINSPECTIONS ‘
,:V by :

Speﬁcer Star-

PART ONE —— ThéoreticalvAnalysiS'

}I. The Used Car Market

Introduction

Attempts to provide_prétection for fhe qdnsﬁmei in the uSedr
car ﬁafket héve centered aféund:two idéaé:" w&rranﬁiés and
inspections. Australia and:Ngw Zealand both have systems‘of‘mandatofy
ﬁarranties for used cafs:puréhééed from.déalers‘(bpﬁ not-ffom p;ivéte
‘individualé); and QuebecAhas just released"a draft éonsumer protéétion
- lawl that provides for mandatory used:caf;warféntiéé; | “
In addition‘to waffanties madé ﬁapd;tqry by:law; consumers_

" have tried to protect themselves by having dars,inépectéd_by‘~

1 Quebec, Ministre des consommateurs, cooperatives”et institutions
financieres, "Projet de code de protection du consommateur”,

deuxieme volet, 14 juillet, 1978



automobile clubs or service stations. Inspections provide independent
expert information so the consumer can avoid unexpected problems.
In this paper I will.consider two alternativeé systems to

protect used car. buyers. One system uses mandatory warranties and

optional inspections while thejother“is based on mandatory inspectionsA

and optional warranties. Both systems will be evaluated using‘the
theoretiéal‘economic analysis developed elsewhere by the author.2
The recent Australian experience in New South Wales with a mandatory »

warranty law-will be looked at closely to provide factual-infofﬁétionj

. to supplement the theoretical analysis.

The analysis suggests-that a system-of mandatory warfanties'
and optiénal inspections, while providing édditional protection for
some used car buyers, does so relatively inefficiently and
inequitably. The experience in New South Wales‘iends Substéntial
support to this view. _In contrast, a sysfem of méndatory’inspections
and optional warranfies_should brovide better proﬁection for £hé

consumer and do so at lower cost.

2 Spencer Star, An Economic Analysis of Wéfranties and Product

Liability, forthcoming; Consumer Research and Evaluation Branch,
Consumer and Corporate Affairs, Government of Canada. Cbntact Mr.

Jonathan Guss, (819) 997-1018.



Goals of Consumer Protection

The two goals of consumer protection in the used car market.

~ can be‘broadly described as deterrence and compensation. Deterrence

is thé attempt .to prevent certain kinds of losses from occuring.
Compensation is used fq impfove a consuﬁer's.welfare after a loss
takes place. The need:for compensation arises becguse deferrence is.
not 100 per cent effective. - |

In the ﬁsed céi market losses result from defects that are
unknown to the buyer at the time of purchasé; When a buyer is aware
of a defect before the purchase, he takes the defecf into account in
arriving at his estiﬁate of a fair market price. A loss, in the sense
of an unéxpected decline in the car's value, occurs because the

consumer lacks information about the car's true condition.

II. The Importance of Information

Three Kinds of Information

It should be obvious that we do not have the resources or\
desire to prevenf eiery péssible kind of loss. We must be selective
_and choose which kinds of loéses have a good chance :of being deterréd
at a reasonable cost. Then we must consider compensation for those
losses that still occur. The classification of information into three
groups provides a guide as:to the cause of losses, how they can be

deterred, and the problems of compensation.



The first kind of information is knowledge about obviously
apparent defects. A typical consumer who makes a brief inspection of
a car should be able to spot these. Are the tires bald? Are windows
brokén?. Does the car staft easily? . Information about these kinds’ofn

defects is called simple prepurchase information.

The second type of information is more complex and requirés
expertisgito discover and evaluate. Is fhe engine running rough
because the timing_needs a simple adjustment or because the valves
need to be reground? Is ﬁhe car's fréme twisted? Is there a serious
structural problem due to rust? The former~pwner of a car acquireé a
great deal of tHis kind of information from his own experignce and
from reports when the car is taken in for repairs. Dealers.cén be
expected to have access to this informatioﬁ through diagnostic
testing. All this kind of information is‘potentially available to.thev

buyer before he made his purchase. I call this expert prepurchase

information or, more simply, expert information.

: The third type of information cannot be discovered at a
reasonable cost before the purchase. Steel beltea radial tires can.
rupture because the steel threads rub agaiﬁst the body creating a
~dangerous build up of heat. The metal.in a gear may have<a.hairline'
crack rendering it likeiy to break under étress. 1 éall information

of this sort postpurchase information.




Simple freéuféhase Infepmatioﬁ

Althougﬁ a Qefect may:berbvieuS'tofe cOnsuﬁer, HE‘efteﬁ dQeSA
not know the cost involved‘in ﬁeking a repeif, thus putting;fhe déf¢c£
‘partially in the expert ﬁfepurchase information category;” Alee, if -
there are'maﬁy defects,;a consﬁmer.may fiednit difficult to keep-tyeek
. of them and to incorporate theif.eotal effect ‘in his valuation ef'the"
car. But, by and large, the:coﬁSumer cen Be_expeceed to édﬁeﬁwith
obvieus.defects; Unexpeeteﬂ,losses inyoivingieiﬁple prepurchase
‘informatiop will, therefore, Ee relatiyely enimpoftaﬁt. Since the
potehtial losses are, on the average, goingeto~benemali, aﬁ'expensive;
effort to deter these kinds of losses or to compensate consumefs Qhe -
sustain‘them would net_be juetified-on a'cost-effeetiveness.basis.

Some deterrence is seiil necessar&, hoeever, because ﬁalf_of
the conéuﬁers are, by‘defihitiqﬁ;fless‘intelligent buyers thaﬁ thee:
average coﬁsdmerl ﬁaldltires may be obvious to the~a§erage used cepv
buyer; but there arz many buyers who would think a Bald ti:e‘is geod
for another 5,000 miles;e Adequate deterrenee’to protect‘eﬁe less%
aware eonSumerAmight Bé aeebmbliShed if the seller‘were required to.
provide a.written list of defects ﬁith'the estimated cost of fepair
for major ieems,

Any unexpected losses‘that would stil;»oceuf wouid(iikelyvbe
quite small.  Thus compensationiwbuldkbe a veryvﬁinor issue.
Compensation might be requifed'ie cases where aﬁ_@nkﬁdwledgeable

consumer was deliberately misled; But otherwise it appears that a



major compensation plan to protect used:-car buyers must be based on
the nnexpected losses associated with:the two other types .of

information,

"Expert Information and Two Consumer Protection Plans

This is thedarea in ‘which consumer protection can be most’
effective. :A'consumerihas several.ch01ces, He can do without expert
information, or he can rely on the seller to provide it, or he can
obtain it from an independent source. Clearly, 1f deterrence of
’unexpected.losses is our goal, the choice narrows bétween relying ‘on
the seller.or obtaining independent advice. Let's look at warranties
and inspections as two different methods of obtaining expert

~information.

7Mandatory Warranties. Typically, a mandatory warranty plan
creates an incentive for full and honest disclosure by relying on the-
combinationyof a warranty and exclusion clauses. The watrranty covers
all defects not spec1f1cally excluded in writing. Consequently, the
seller can limit his warranty liabillty by reveallng problems w1th the
car's current condition.

A dealer must‘balance two offsetting 1ncentives. If he
" reveals certain defects and the cost of repairing them,  he gains by

limiting his liability under warranty. Butfhe also loses because the

car cannot be sold for as high‘a price. -The lower selling price is an




* immediate and cértain effect. The liahilityifor repairs occurs in the
future and is subjeetvto the willingness and ability of the*consumer
to enforce the ‘warranty. The difference between the consumer's
theoretical rights and the practicalvdifficulties of enforcing them
substantially lessens the dealer's incentivé»to_provide a thorough

: inspectlon or to reveal‘knoWn defectsrl | 2 |

VConsumers, under thisfsystem, have an incentive to maxinize
the compensation received for defects appearing during the warranty
period.. We will see from,the New Sonth\Wales’experience that‘
consumers will wait until a few~days before the'end of the‘warranty
and then order a very detalled auto 1nspectlon. After receiving the
1nspect10n which is tailored to the warranty law, the consumer
returns to~the‘dealer with a complete list of defects. He then .
demands that the repairs be made.

' It‘shonld be emphasiaed that the inspections whioh’developed
in New;South Wales are qnltevthorough.‘ For the average car, they take
approx1mately one and one-half hours and cost C$39. Prices will be
denoted C$ for Canadian dollars and A$ for Australlan dollars.) Over

‘94 different questions are. answered and a written summary is . prov1ded.
Keep in mind that the inspections in ﬁew South Wales are optional
while the warranties_are mandatory. |

Three ma jor dlsadvantages can be associated With’this_type‘of:
mandatory warranty system. .

Flrst the cost’ of the warranty is hidden‘ln with. the price-

of the car. ZThis makes it very difficult to obtain an accurate



estimate of the effect warranties haveiénufhe prices of used cars.
Unéertainty about fﬁtufe warfanty expepsgé_cah lead to much laréer
margins, with:dealers paying iess for cars:they‘bﬁy‘and éharging»more
for thosé>£hey sell. ‘We will see that-this is a séfious:problemvin
New Soutthales;‘ Fof example,_the iéwasﬁ‘estimétés Ivrecéived:éf thé
average increase in selling‘price of used cars werevfrom C$200 to '

C$400, while some estimates of the added marginAwere several times

higher. I found no support for the often quoted statement of Mr. Jim :

Freéman; chairman of the Use& Car Commitcee.in Sbuth)Australia, that
the warrénty éystem léd to a rédﬁctioﬁ inAadvéftising costs that more
than offéét the higher warranty‘costs;3 or a£ légét no e&idence_
that these‘sévings were passed on to consuﬁers.

The second disadvantage of the_mandatory'warranty system is

‘that warranties are only offered on cars bought from dealers. Since

as many as half the used cars in Canada are ‘bought and sold privately,

x

mandatory warranties may'not~even touch the majority of transactions.
Third, the information about defects ﬁhat“dealers-present in

exclusion clauses is not from an unbiased source. There still remain

\ .

3 Jim Freeman, Chairman of the Used Car’ Committee of the Southk"
Australia Automobile Chamber of Commerce, "How South Auétfélian
Dealers Have Coped with the Secondhand Motor Vehicles Act”,

‘'speech printed in the VACC Journal, Maréh‘l973, pp. 35-36.




many different methods by whichpthe unscrupulous dealer can take
advantage. of the customer. The Value of a warranty is greatly
dependent'on‘the cost andedifficulty of‘enforcing it "against a
“reluctant dealer. For ekample, one practice noted in Australia is for
a dealer-to.declare a car not yet ready for sale; it therefore does
not- have the list of excluded defects. The dealer will tell the
customer.that the car can be bought and will proceed to sell it,
preparing.the list of encluded defects after the sale. Although the

practice is COnsidered=iliegal, it occurs not 1nfrequently;

Mandatory InSpections. The plan using mandatory warranties

‘takes an indirect approach to provide expert prepurchase information.
I would like to propose an alternative more direct approach that
involves mandatory inspections while leaving the decision about a
warranty as an option in the hands of the consumer.

The éeneral‘outline of the proposal is this. Require that
all cars have a detailed inspection (much more detailed than the
simple safety inspections now»required in several provinces) within a
fixed number:of days or miles before the sale takes place. The
inspection would be carried out by an independent third party. The
kind of inspection would be prescribed by government regulation.
Warranties would have to be offered by dealers, but they would be
purchased at the buyer's option. The warranty would be sold
separately from the automobiler _The coverage-of the warranties would

be regulated by law.’
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The warranties involved in this'plén-are,speéifically'relatéd

to automobiles and are in addition to .any implied warranties that ..

exist. = The effect of optional warranties on implied‘warfanties should

be coﬁsidered in more'detail By:1egal’séhoi§rsg

,ﬁy proposed:mandatory inépecfion plan ié.designed-tq‘meep'and
overcome thé fhree weakhésses,of the ﬁan&atory warféntylﬁlah,.

Eirs;, prices could be éasily mdnitorediéd‘that:the econémic
impact'0f the laﬁ could be-more\simply»éstiﬁé#é&élilvcould ﬁ&tlhélp
but be struck by the féqf that the New S&ch Wéleé iaw wés currently:”
‘being revised;.but that no dnexﬁas able to colleét hard émpirigal-3
evidence about its present:impact on ériéeé or the indusfry sfruéture;
The data they had weré baéedAonfinterViews and off4§h¢ cuff‘ppinions;A
If, howevef,_&e.compare the iow estimatéé~of C$200 to.C$400‘coét‘per

~car for warranties (keéping in mind'theirAsoft/emﬁirical foundation)

with the C$39_¢ost of an inspection, the proposed inspection system is

unequivocally léss costly;

Second; the>iﬁspectidns would épply"to all private sale%,as
 lwél1 as to éales-by dealers. Thus thé~deterféﬁ¢e-of:loéses'ﬁ§g‘
.mandatofy‘inspections_ié:n§f‘only ﬁoré,efficiént,‘if proVides é:wider
and mofe équitabie covérage:~ The inclqéion offprivéte séllers iﬁ the
protection syéteﬁ shpuld help to preveht‘séfious sffuctufél chéages‘in
the market of the type‘experiEnced in New Sputﬁ”Wé1és, whérevtﬁerefw#s

a largevmarket shift away from‘déélers énd_toward‘privatejsellers.
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Third, the proﬁosed inspectidns would Be performed‘by‘
indeﬁendent third parties. I anticipate that ecoﬁomies of scale»eiist
so that the_duality of an aVerage inspection would be highef‘énd its
cost. lower than the average inspection>cufrently available; It
remains an.épen‘question:in-my mind a§ to whéther fhe governmenp
should perform the inspections ifself or merely regulate fheir
content.i

Both systems would aéﬁieve the goal of>deterring losses by

- making expert information availéble, but the proposed mandatory

inspection plan with optional warranties wduldAprovide deterrence more

efficiently and more equitably. However?'ﬁefore one system can be
chosen as preferable over another, a third catégofyyof losses must be

A considered.

Postpurchase Information

. Regardless of how thoroughly someone, even an expert,
inspects a éar, some problems will only become apparent after thevcar

has been driven further. Since these kinds of defécts canndt be

discovered prepurchase, there is no way to deter the related loss from

occuring@
However, the market price does ‘take into account the general

reputation a car has for reliability and the likelihood of further -

unknown problems occuring. Thus, some brands and even certain models.

or years of the same brand depreciate more rapidly. Depreciation is
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alsaAbgsed on a combination of ﬁileage and ;ge éf a vehicle, which
reflect the. increased risk of certain parts ceasing to functioﬁ;

To the extent ﬁhat the selling price of used cars aréilbwér
to refledt_the probabiiity Qf laﬁent defects, buyers on the average do
not susfain losses when the defects actuaLiy oécur;' They receive
compensation in advaﬁcg'through a relétively Lower purchase pricé;:

vat not every consumer has the same lucklés-the aVérage
person.‘jlt.is the unlucky buyer that We1areiiﬁtere§ted in;‘the buyer
who despite all the availablé prepurchase infbrmétion findS"hé.has
bought'a'lemoﬁ;'

We know thérébis no wa&Adf defering thié from happening,‘
Unlike the»OFher>types 6f défeé;s) better'infotmafion does not help.
‘This is true'of eitﬁé?*a,mahdatbry warranty oFAof a mandatory
inspection scheﬁéf

The central'4uestion ié yhat kind of insurance should be
available to_cbmpensate for these'kinds”of iéssesf A mandatory
warrénty blan insureé only those people'gho burchase‘cars from
~dealérs. Consumers Caﬁ.ekercise their.choice 6ver warranty coverage

only‘by choosing between buying privately or from a dealer. The

dealer loses all consumers who do not want to pay the extra pribe_for

warranties.
Under the proposed optional war:énty plan dealers would be
required to offer warraﬁties,’but they would leave the final choice to

the consumer. The price of the warranty would be separate from the
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price of the automobile. The advantages Of fhis plan are ;hat}iti
enablgs the governmeht»to track'the ecdﬁémicjéffgét of the law on
prices and'that‘it ﬁakes ﬁsé of the cbmpeti#ibe market system to
develop a market in warfantiéé.b |

-One possible weakﬁgss is that~égalers ;ho do not want to

bother with warranties may charge very high warranty prices .to

discourage their purchase. .But the forces of competitionVWill come to

the aid of the consumer.

| Sincé every déaler‘muét offer thé wafranﬁigs, there will
certainly be a number of dealers offering‘them{at fgasonablé_prices.'
If the ?arranties'were standardiied, foliOWing, fof example, the
Warfanty‘system probosed by Qhébeg, a consumer couldvcomﬁafé’

Vwarranties and their prices relatively easily.

‘Therefore, if a particular dealer'disédufages the .purchase of

a warranty with a high price, this sﬁould'be his.fight. The ‘main

concern is that‘enOugh dealers.offer warranties at competitive prices

SO as fo_provide the consumer a reasohablé‘éet}of choices. IAbelieve'

it very likely ‘that warranties offered in the.mandatbry'inspectioh_and

optional warréhty framework will sell at prices;substantially'below

what would occur in the pthér system. Competitioﬁ and eaéily comparédf'

prices almost invariably serve to help'hold-p:ices[down.* One should
also keep in mind that the warranties will only cover those defects
not discovered in the very detailed automotive examination and which

show up within the warrahty period. - I\wouldvexpec; that the
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warranties would be structured also to cover the repairs of defects

that were 6figinally in the excluded category.

III. Evaluation of the Two Plans

. ihe two warranty piaqs_can ngw'bévcoﬁpared§ 

Bothrplané bffér‘degerréhce, Bﬁt the handatdfy inépecpion<
plan'deters losses for.all cpnsumers wﬁile*the oﬁhérxplangdoés>so énly\ 
for thoéé‘who buy from~deélérs. iFor the ﬁandatqry‘ﬁarraq;§ plaﬁ?wé
can éxpect higher priées éﬁd’a loss of volume tﬁrough déaleféf¥<f‘
showrooms.and car lots as more bﬁyers switch‘#o‘briVaté séllers.vsAnd
there is ﬁo simble way to heasure‘thé impadt of the'iegislétiop on car
prices beéause_the warranty price:is inélqded;with'the éar’p;ice.‘ f"

. Ip coﬁparisdn, the'mahdatory‘inépectidﬁ plaﬁ provides
unbiased expert informatibﬁ to éeople.who buy‘fnéﬁ privéte‘éellérs as:
well as those'whd use dealers. The price of‘an‘inépection"is'out»inA
the open. The Australian egpefieﬁce iﬁdicatéé it:}é aboutAI/iOchei'
"cost of a‘warranfy.‘( |

Both pians offer compensétion throﬁgh warfahty insuréncé,vbut

" the mandatory warrantylblén'gives conéUmer§~a chdiée only by*cthSing 
the kind of §eller théy use. ‘The optionéllwarranty\plan alldﬁé 
consumeréftoiétay with &éalers and to étill’haveifrée'chqiée. -

| On thé basis of the econbmic gnalysis botﬁiplans?méve'toﬁard.'

the goals of'de;errence and‘compeﬁsation. ‘But the plan with méndatbfy
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inspections and optional warranties does it more efficiently and more

equitably.

PART TWO —— The Experienée in New South Wales

IV. Used Car Warranties in NSW

Introduction

The first iegislation providing.a éystem‘of express
warranties specifiéally for uéed cars ﬁas paséed in South Australia as..
the Segénd Hand Motor Vehicle Act, 1971. After South Austraiia bréke"
ground3 New:Zéalénd and most of the other staﬁeé in Australié‘fqllowed
"suit with simiiar acts of their own. The act~donsidéred to be;ﬁhe
strﬁngéét is tﬁe New South_wales Motor‘Dealer:Aét, 1974, New Sbuth |
Wales (NSW) was thus chosen to be the target of furfher ngéérch abbut
the impact §f warranty legislation.

in Juﬁe;(1978, I spent 10 days_in Sydney, Austrélia,
interviewing.officials and~cqilecting-information about used'éar
_warranties in NSW. In this pért of the paper 1 will report the ﬁajof

finding and integrate them with the analysis already presented.

‘Some Béckground

New South Wales is one of 6 states (ﬁlus“l territory and the

federal capital) in Australia. Its population is about 4.8 million
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people:of which 2,8 million or 60 percent live in or around Sydney. In
Sydney’the winters éré mild and éhort, without snowfall, whiie the
summers are hot and dry. Althbugh I was fhére.during the winteg
season, I might note that some of the'summers.l spent in Vancouver
were colder and wetter.

There "are about 3 ﬁillion ;egistefed‘private cars in’NSW{
 The Austraiian automobile markgt is quite proteéted, thefe being five
domestic manufacturers for the total Australia population of 15 :
million. .This results in car pfices being perhaps 30 to 40 percent
higher than in-Canada. The foreign exchangé ratéAisvroughly_$l.3Q 
- Canadian to buy $1 Australian.

The Consumer Affairs Bureau of NSW:iS respoﬁsible-for
administerihg the_Motor ﬁeA1ef Act 1974A(hereafter'called the Act).
The Cémmiésioﬁer of C&ﬁsumer Affai;s is assigned resppnsibility ?or
keeping a register of Motor Vehicle Dealers:and‘for the direcf
‘administration of the Aé;. |

A Thé Act was passed in 1974, butAwas not proclaimed in éll its

_parts until July, 1976. -Thus,:fhere héve been abdut 2 full years of

experience. At the time of my visit, the Consumer Affairs Bureau was

preparing to propose several revisions to the Act.

- Essentials of the Act

The Act provides that used car dealers must offer a warranty

on all'caré for which the original offer price is between AS$500 and
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- A$20,000. For cars selling,from7A$500 to A$999>the»warranty is 2

months. or 3000 kilometers (1,800 miles); for cars from A$1,000 to-

A$2Q,000 the warranty is 3 months or 5;000>kiidmet§rs (3;000vmiles),
Cars selling for less than A$500 need 6n1y have a safetyninspectioﬁ :
certificate; The curfeht plan is to raise the limii,at wﬁich f‘
warranties start from A$500 to A$l,500.' |

o Every.car being offered for sale must'haveia dealerfs.notice
on it, which consists éithér of a.forﬁ 4 or 6. TForm 4 proviaes a
warranty without excluéi&ns-ﬁhile form 6 provides a‘warrapﬁyisubjeét_

to exclusions noted in writing.  An estimate of repair costs for

~excluded defects must be included in form 6; the dealer is liable for .

repair costs above the estimate and for defects not specifically.
_ excluded.>,Copiés of forms 4 and 6 are reproduced on the,fgllbwing 2

pages. -

V. Dispute Resolution to NSW

In the event of a dispute over a warranty claim the consumer

has a choice among three alternatives: the disputes committee, thé»

- consumer claims tribunal, and the court system.

Disputes Committee

This committee was set up Specificélly to deal with-.

,automobile‘wérfanty complaints. It is‘financed out of the'ﬁevenues
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DO NOT WRITE ON THIS SECTION

Part below second perforation is for use on the vehlcle for sale
~ Affix part below perforation to vehicle:— -
1. To the msude surface of the near side of the wmdscreen of the vehlcie ’
2. To the near side internal sun visor of the vehicle.

3. To the top of the dashboard of the vehicle on the near sude or. . :
in such a posmon that it is clearly vusuble from nmmedlately m front of the vehlcle

o . Ceows m;msrm SERIAL

COPSUMER MOTOR DEALERS ACT, 1974 .

BUREAU o Section 24'(1) ‘ ‘ - N )

itk o MIA Ne 99983
DEALER'S NOTICE—Part 1 T T

DEALER LT e

 BUSINESS ADDRESS

Make of Vehicle o " || Engine No.
| Mode! Series ' || Chassis No.i _ ,
| Model %esignation o - || Odometer . km
1 R ' ' : ’ R miles
| Year of Manufacture Readmg ' - : m
1 , — . T Date Notice afflxed R

Body Type : .|| to vehicle : / /19

| Cash Price | Registration No.

. SlgnatureofDealer : ~ L R \
» Agent or Employee..............t ........... ..... g i e N

Print Fuil Name L

THE ODOMETER READING IS THE READING AT THE TIME THE VEH .CLE WAS BOUGHT
‘EXCHANGED OR TAKEN IN POSSESSION FOR SALE BY THE DEALER :

- WARRANTY e - ‘ ;&
$1 000 (cash price) and over—3 months or 5 000 k:lometres (whichever ﬂrst occurs) S

$500 (cash price) and over—2 months or 3 000 kilometres (whlchever |rst occurs).

Less than $500 (cash price) no warranty. but purchaser must receive a Certificate- ofl

inspection for roadworthiness for the vehlcle lssued not earher than one mon th prior to
sale date. . . , _

3
NOTE: “A person shall not, without the prior consent in writing of the Commissioner, be competent to waive any rights = - .~ E
conferred on him by tl-ns Act and the purported waiver of any such rights without that con.,ent |s of no effect.' (S. 44). e

| This Vehicle is being sold on behalfofanother Dealer namely——- R o
DEALER ..o . b .

ADDRESS............ e et SR S S U ——




: . ; :
| o _FORM6
‘ : : - ‘'MOTOR DEALERS' ACT, 1974 N
. . Section 29 (1) . : ‘
CONSUMER y ‘ ‘ o - DEALER'S REGISTER
AFFAIRS ‘ . : S ’ SERIAL No.
BUREAU : . -
. DEALER'S NOTICE - .- O
DEALER
BUSINESS ADDRESS
3 | Make of Vehicle : : Engine No.
Model Series o Chassis No. &
Model Designation o Odometer T T kml
OR - : . Sl
Year of Manufacture | Reading - m”??. |
S T Date Notice affixed : o
Body Type. o _ to vehicle : / ~/19‘
Cash Price- $ _' o R Registrafidn No. -
Signature of Dealér, o o T
" AGeNt Or EMPIOYE ..o it T e
| Print Full Name. " .. e B

- ODOMETER READ NG is the reading at the time the vehlcle was bought exchanged or
' ~ taken in possession for sale by the dealer. o .

This vehicle contains the follo_wmg defe_cts.

: C Estimated Fair Cost of’
PARTICULARS: - C . Repair-or making good
. : . that Defect

The cost of repairs up to the estimate shown for each item is the responsibility of l-e
g Purchaser. Under the Act the dealer is only obliged to (1) repair or make good unlisted
. defects, or (2) pay the difference where the fair cost of repairing or making good a listed =

defect estimated by the dealer is less than the fair cost of then repalnng or makmg
good that defect .
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from‘automobileudealers' 1iéense fees.‘ Consumeré bay no fee to use-
ite. | ) |
: Fér warranty_cases.invoiving_uséd cars there are three
members,.‘TheVChairman\is the Aséistanf Cdmmissione; of the_Departmeht
of Consumer Affairs.. The Exeéutive Director of the MIA (ﬁdtdr Traders
Associationj,répresents tHe;déalers. The Chief‘Engiﬁeer of the NRMA
(Nafional Roads and Motorists Association) . represents consuﬁers.‘ Eqﬁ
a wérranty invélving a new car a:fourfh member representing new car
dealers is added; Under cohtemblated feviéions aAmémber‘of thé
automobilé unions will‘be added to tHe éommittee.'> \
The Disputes Committee:works-in ﬁhé:following way. A bdyer:
with a complaint must return the Car.tb tﬁe dealér and give him the
 first chance to make the repair. The Qérranty_périod is extended by
the tiﬁe the car is with the dealer. s
If the‘dealef will not make thé repairs, makes theﬁ':\
unsafiéfactorily, or delays ﬁékihg them, the buyer calls the
Committee. A staff member will fry tq,reacﬁithe‘agreemgnt Qith the
" dealer by phone. If that is impossible the buyer will be sent a forh;
called a thice of Dispute, to:be refufnéd to thégCoﬁmissioner. The
Notice providés for a bfief‘désctiption of the disphte.
Tﬁe Committee then sends an iﬁééectof ahd aﬁother_officer té»
meet with‘the:dealer and customer at the dealer's office. The

inspector is an expert mechanic; another officer goes along to act as
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>a withesé;'AThe customer’signs{an'agreement.po pay for the cost of':
necessary dismantling if i; turns out the déféct ié due to owﬁe:‘
abuse;“Then the car is inspected. o |

The .inspector makes a decision on-the(spot, He can decide fo'
split thelcosts for repairs in-gﬁy proportionf Tﬁé'meetings ﬁsually
take. between one and tﬁé hours and resoiye 95:per cent of'the
disputes. :Ap the end of the mee£ing the inépeétof‘makes a.Wtitten 5
repdrt of his"regommendations.A |

Eithef:party can objeqt'to the‘inspector’s decisidn‘and;ask
for a réferrai to the Disputes Committee. The:Coﬁmittee receives tﬁef
inspector's report and’a~written;brief from each party. Neither the
buyer nor seller appearé bgfofétthe Coﬁmittee gtithis pointf Thér
Committee fheﬁ makes its décisions inffhe form of a recomméndaiion to
the Commissioner.‘ No fecommendation haé yet been overruled byﬂthéf
Commissioner.l

One final step remains. If either pafty is‘Aissgﬁisfiea yith
the Coﬁmitteé;s'deciSion,_he may>requést a ﬁeafing in person before
the Commission. Thié is vefy rarely needed. -

A suﬁmary of sqme‘s;atiétics will put the Committee's work in
‘ perspective;i They rgceivé 100 tb:lSO phoné cails‘per week{-jAﬁbuthO
of these rédu%re meetiﬁgs with inspectors. All>bu§ 2 or 3 caseé‘ére-‘
resolved at this.stage. The 2 dr 3 Cases:get re%érred to the.
Committee, which éalls a meetiﬁg évery,two weeks'or‘Sd. About half a
dozen caées-are handled at a méeting. Only‘é‘doﬁplé timeé}a ygaf_is

there a request for a rehearing. -
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1 was‘fortunate‘fo be.able tolattenq‘a mgeting of fhé>‘:
Disbuteg Committee. Six cases Wefe disquéééd thétiééy and éneiof»them:
involved a personal’apéearance fqr'a heafiné; | |

The CohmitteeAimpréssed me as‘béing éfficient and'fair.-.For
example, in the'firéﬁ case the prbblem:was with.a'féulty‘traﬁsﬁissidn.fn
The inspector brought in ;ﬁe geér\cog‘and exélained‘that_sihcé éli the
‘teeﬁhﬂwefe Se;eréiy bent it;wés not a.defect iﬁ tﬁe'ﬁetaivbupgrathér
very'hard‘driving that cauéedtthe‘proﬁleﬁ." Since ;he_fault-appééréa.;
after the saie;>it was»judged a case of 6wqer aﬁﬁse. . The déaler did ~
not have:té pay for.the‘repairs.

The next case invol?ed a’personél‘appeafance, .Oniy thé buyeri
':was éﬁié to atgend, the déalér‘having a cbhfiiétiﬁg appoiptﬁeﬁﬁ; ‘The‘~ 
Committeé had pfeviously decidéd‘the dealer did’ﬁqt Have aﬁ .
obligatidﬁ.l Tﬁé,problem was'ﬁoisé in‘the;traﬁsmisSion. Tﬁe inépectér
said-his ﬁritten repoft»was ﬁQt clear'oh\fhe point; but hé béiié&éd‘
the noise was a defec¢t. The deélér in a lettef_élsb referred td ;he¥
noise as a déféct, th séi&‘it:ﬁés due téktowing a ;raileff ThE“
1nspeétor brought in évidepce.on factéry;reCommghded load iiﬁits>which
 indicated the consumer ﬁas:ndt,at'fault.A Aftef'hegfiﬁg‘the éonsuﬁe}
present>his‘éasé the:Committee'reversedfité.prior &ééisiop aﬁdAméde‘
the dealér iiable.

The.biggest problem the Committee;facés-ig\ébtaining evidencé

that clearly indicates wherevthe.responsibility lies. When thejfadgsf‘
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of who said what are in dispute there is often no simple way to

determine who is at fault; and'mechaﬁical problems do not always -

‘indicate clearly whether.the customer was cdntributorily‘negligent.

‘In the light of the difficulty‘of obtaining a preponderance
of evidence, the committee uses a rule of striet‘liability with a
partial defence of coh;ribdtopy negligence.A If a part does nqﬁ

function, the dealer is liable unless it can be shown the'coneumerfs

»behaviehr'cahsed’the problem. Where it appears that both partiee’are

at fault the costs are appeftioned.

Difect consequentialvdamages_to other parts of the car thet‘
result fromha warfantied,defeét are alsd'ineluded‘under the warheﬁty.
But COneumers are not_allowed ;Q recover for cqneequential aamages
other than those affeeting the car.

The cohmittee receiQee enough complaints to have &evelpped a
record of certain problem deelers. Buththehe is ne mechenism, other
than-rerSing:a‘licence; for the committee.to penalize these deelere.

I:wes able te 3evelQp some interesting figures-onvthe cost ef
operating'the DiSputes.Committee and .its team of inspectors.

The Commithee-ie almost compiete Self-finéncingf:llt collects
a A$100 annual lieense fee from each of the 3,400 dealers. hTﬁenty—
five per eenf goee into ; fund toAcomheneate coneumers whe face“firmé
that are out of business or insolvent. The other‘75 per‘cenh,.er.

A$250,000, ‘pays the Committee's expenses and salaries.
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Tﬁe:Commitfee deals with 5,000 to 7,060 ﬁelephoned complaints
: pervyear for an éverage éQst,of A$35 to A$50 per phone cali. IfVWe
consider only £he caseé for which inspectors are needed, there afe”.
2,500Hcases per year forlan average coéf~of_abouf:A$lOO (CS;BO) per

case.

'.Consumer Claims Tribunal
" These tribunalé are roughly equivélent to Canadian smali
claims courts. They veré established-unaer the Cénsumer Claims ‘
Tribunals Act 1974. For a fee of A$2.00 the consgﬁef‘will have his
caéé heard‘by a referee whoAtékes evidénce'uﬁder oéth; but in‘a‘ﬁéfy:‘
informal manner; Thexieferée mﬁst have regarditg Qhat is "fair’and
equitable", but does ngt_have”tq~pay attéﬁtionkto'legal principles.
_VThére‘are onl&_two g;oﬁnds forvappeéling a 'decision: denial
of_natufal justice and lack of jurisdictioﬁ.‘TJuriédictiqd is limited
to traﬁsagtions under A$1,500, fhat are less than 2 years old, ;nd
that have been entered into by a consumer,.nOt a buéiness. Natural
justice essentially reQuires.tﬁat both'partigs have had a fair -
opportunity to‘present\tﬁeiflcase} |
| Hearingg at sméilef regional offices are held within 6 weeks
of thé'initiél filing.‘ At thé Sydney offige the wait is 3 or 4.
months. But as the numbér of élaims is gfowing fapidly;‘the waiting
time will likely'incfease. | |
AQtomoBile cases go tb the Claiﬁg Tribunai sometimes because
the Diéputes\COmﬁittee~can oniy consider.statutory warranty diSputes;
Thus, a c0mplain; abbqﬁ a repéir not madé;gnqer a warran£y or a
complaint about misleading advertising WOuiﬁ éo to the Claiﬁél

Tribunal.




25

There is one other'réasoﬁ for goiﬁg to the Tribunai that;thé_gi
Dispﬁtes Cémmittee does not care to adverfiSe. Thg éonsumer:ﬁuét ﬁake
a’ choice as to whichlgroup will hear ﬁié caée,[and‘hé canéqf appeal to
thé ofhef grouﬁ after_a vérdicf_has beéﬁ.renderéd. ‘Bﬁt he‘can~Switéh
grdﬁbs anytiﬁe before the final yerdict\is:entéredf:‘lf, for example,
"on the bééié'of the mechaniéis reéommeﬁdafion to theADisputes '
Comﬁitfee the consumer believes{the deqisiop;will.go agéinStvhim, he
can switch to‘the Claims Tfibunal. |

I eéﬁimate thé total cost of heé%ing‘and-ﬁaking'a décisibn‘to_
averége'about'A$75 (C$90) per cése. This is about 25 per ceptAléss
than fhe cost of"hearings,forlphe~Disputes Commitﬁee; the differencé
probably being dﬁe to‘the‘on sité_visits of thé mechénicéiin‘the_‘
warranty cases. About 4,000 éases will be hear&:before the iribﬁnal‘ ‘
in‘l978, split among the four regional offices. .There wére‘3;2Q0
cases heard in 1977,'indicatihg g’25'p§r cent éné—year inc;easg. ;
-Figures are not_avaiiable on the proportion of'autoﬁbbile)cases.‘llt
does not appear that the,Disputes_Committéé'hag.siphoned dff.many-.
 cases from the T:ibunals; instead it seems ésvif héw'fieldé'of .

consumer disatisfaction have been tapped.

The Court System
' Any consumer has the right to use théfdrdinéry court system

to resolve a dispute, but he foregoes this right if he makes use .
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of either the Disputes Committee or the Claims Tribunals. The. court
system, as in Canada, is.uséd'primarily'for major disputes and is

quite costly.

VI. Inspection in NSW

Three Types of Inspectiong'

The NRMA‘(National Roads and Motofisﬁs"Asédciétion)_p:ovides:
three types of generél.autb‘imSpectidns»fo; its members§{ Newspec,
Wafspéc? and Autoépec.‘ There are also a humﬁéf‘qf'specializéd
inspectidns available éuch as gearbox, trahsmissién, or. body wérk

inspections.

Newspec is an inspection of a new car before the buje:itakes o

delivery from the dealer. The car is usually dtived.to one ‘of -the

metropolitan'insbection centres-where over 170 items are checked. The -

average new car has frqm.lS to 30-defecté that afe’discoveféd»with
this:typerf inspection. In a few cases deaigré tﬁeﬁselvéé wiii.ask 
for a Newspec'in‘order to be sure a car is p:bpérly-ﬁfepéféd'ﬁo};a:
special customer. About 4;006 Newspecs afe dbne>pef'year.

WarsEecpis a thorough inépection for‘néw cars jugt bgforé the
end of their WQEranty period. Defects fdupdfwhich are cbﬁside:ed t&
be warfantable are recorded'and‘an annugl‘report is sent to-the'
manufact@rér. All thé‘Austraiiah AutoiAséociations coopérate(with
. this system. The ingpecgion is:recorded'6n_gomphter~feada$lé sﬁeeps
and is .designed for computer analysis. Aboutfizybdb Warspécsférg d6né

per- year.
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Aﬁtosgec is designedrepecifically;for used cars near the eddv

of the warranty period. Thevinspection usually takes about 13} hours

to perform and includes a roadtest. Inspections for more complex cars

can take as much as 3. hours to do. Most ofkthese iﬁspections'are
performed When the car is brough; into'theibraneh garage,>but\ﬁhe_
.inspection can be dqne on eite; although it is somewhat iess thoreugh.
A list of essential and optionai repaira is;presenred wirh:rheir'
estimated‘labour cost. Abour 54;000 Autoséec examinations are done

each year.

»'Inspection'Costs

The cost for each 1nspect10n is A$30 (C$39) for the. typlcal
car and S46A ($6OC) for spec1ally complex cars such as a Mercedes or
Jaguar.. The ‘NRMA has about 60 mechanlcs who do 1nspections w1th a
-goal of 20 1nspect10na per meehanlc per week. Thus, about 1,200
'1nspect10ns are performed per week. . )

An NRMA off1c1al noted that mechaarcs in large dealershlbs
are becpming very speciaiized and-often know only one brand of car
' very well. ‘The(NRMA demands.mechanics’familiar with the whole ranée
of brands and; therefore, musr‘pndertake some in-house training.

An‘interesting peint.waé made~with.respect‘to the estimation
of 1abour time-for repairs. 'Apparently, maaufacturers have two sera.
-of Standard rates: one wheﬁ_the pub;ic pays-aﬁd one when the
manufacturer payé. The‘warranty repairjtiﬁes.arejpresented.in

pamphlets distributed by the manufacturers while the standard times
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are in a large book. The warranty times are considerably shorter.

Dealers complain thatAﬁimes allowed for wafrénty work are too short

since they are based oﬁ tiﬁes for well—traipeq fééto#y mechanigs.
Théjheavy demand for the NRMA"S'inspection_services indicates

a strong conSumer desire for useful information. Since the

inspections are available only to NRMA members, there is probably an'_?'

additional large but'untapped'demand.

VII. Some Problems with the Warranty Law

Cost of Warranties-_ 

A government official eétimated that wérranties added ASlSO
to A$200 to tﬁe-Selling price per car, while an.ihduétry
representatiye mentioﬁed a ‘A$200A cosfvto reéondition a car; the sum
needed after reconditioning toAco§er warranty éiaims, would‘be rather,
small, éerhaps A$50 per car. _A consumer.spokesman‘estimated the total
margin had gbne up sgﬁstantially more than thgée estimates (hé
estimatés by about A$500) Secause in a&dition t§ the_highef selling
price, the purcﬁase érice deaiérs are péying has dropped. o

“In some visits I madeftbfused cér’dealers I noted:thatAthere:
was almoét'no gafé fof sale in the A$5004t§ ASSOO range. Since an |
increase in price from A$499 tolASSOOImQQeS the car into the mandatory
warranty'group, it appears that mény dealers dp add on roﬁghly A$300.

per car.
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Changes in Market Structure

One reaction of consumers has been -to move away from dealers

toward privatevsellers., Entrepreneurs have taken advantage of this to
open large flea markets for cars. A shopping center parking lot may

be rented for a Sunday and sellers are charged $lSA per car for a

display space. NSW has a warm climate‘and a strong tradition\of;largez

" weekend outdoor markets, so these Sunday car markets attract hundreds

of cars and many buyers. They also attract quasi—professional
dealers, called backyard dealers, who buy -and sell for a liVing, but

on a small enough scale so they. escape regulation.

Another-type who has profited from ‘the law is the car broker.\(

For $50A he will buy or.sell a car forvyou; hut the purchase‘isunade
between private parties. The broker does not-takettitle.‘ lt‘is
possible to have a lot With a'number of cars.on it hut to.act only as
a broker rather than as a dealer. | |

Perhaps the biggest thorn in the dealers' side has been the

expansion of auctions. Auctioned cars are not covered by warranties.

Previously, auctions were used to wholesale cars .from one dealer to

another. = Now, a large proportion of the cars are auctioned to private

buyers.v On the one hand thisjhas raised the price that dealers have
to pay to stock.a'lot, but on the_other hand»it'allows them~t0‘get
" better uholesale prices. Also, some dealers-run auctions;'thus'-l
providing a conflict of interest'and a great:deal”of debateuauong.the

dealersr
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.The dealers: have been lobbying to requ1re warrantles to be
»mandatory on auctloned cars sold to 1ndividuals. They also want.
operators of Sunday markets to post a bond to guarantee the clear
title to all cars sold on their lots. Apparently, NSW has a problen

with t1tles because there is no reglstration of an encumberance on a

_vehicle. If a bank makes an automobile loan,‘the car,is'registered in .

the individual buyer's name with no mention of theVbank's.claim.
If the dealers would be successful, the auctions and Sunday

 markets would probably no longer be open to\private»buyers; ‘This‘

would close off an important avenue of consumer.choice. The need for'

these. pr1vate markets arose, of course, because of the mandatory
nature of the.warranty law.

- fAn\alternatlve proposal by the dealers is .to raise the
‘minimum price that must.be reached before a car must .be warranted.
Apparently the.dealers:have galned this point because plans are to-
_raise the‘minimum priCe to ASl;SOO (cs1 950). This will allow dealers
to compete with private sellers, auctions, and Sunday markets on a

greater range ‘of cars.

A Deceptive Practices
"The warranty law\hasvnot-forced dishonest dealers out of"
busineSs, although it has given;consumers a better chance -agalnst
them. The Disputes éommittee noted that some dealers show up

frequently while others almost never have a dispute.
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~One‘of the.shgdy.practicés used by sdme dealers is tp»list-
excluded defects in very general terms.  F6r exéméle; "the engine runms
. rough and smoke comes frqm-the.exﬁaust;" The laﬁistétes that the
defepté must'bé &escribed-with "reasonabie particuiarity"'(Sect.
29(1)). ‘Undoubtedly, a;dealer.can still write the terms so as to gain
an ad&anéagé iﬁ a dispute with a consumer whg_dées not thbrbughly know
- the applicéble law. |

.Some dealers‘have fouhd,anéthér Way:to,mislead consumers .
The iéw pfévides_that carg'not-affixed with a dealér's noticé; thgt
is, afwérranty, mustAhavelthé foilowing notice posted: "Notite. Tﬁis
vehiclé is not for sélé;ﬁntilba dealer'§ hotice is attached.” Some.
- dealers will‘have entiré.rows of cars posted with éjprice and the “th
for'Séle" form. Dealers sell the car fifst; then describe the
defects...Although this is technically illeggl, it-still occﬁrs often

enough to be an important problem.

VIII. Conclusion

we have seeen thai the cbnsumef‘svpfqbiém in the uééd car
~ market ié thét he-lacks‘enough good, dnbia$éd ihférmation to know in
advance whaf a car 1is really.wﬁtth. He buys a.caraahd then fiﬁds‘oﬁf_
it has‘a'number of defeqts,‘which creatéAungxpeétédfiosses;

A system of mandatory warranties with_exglusion clauses, éuCﬁ
as thé NSW.systeﬁ; isvdesigned.to'detéf thesé ldsség by creating'én
incentive for the dealer to reveal defeété;‘thereby.limiting his__ V

warranty liabiiity.
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The problems with mandatory warranties'ere that they are
expensive, they change the structure of the industry and hert deaiers,
they restrict consumeréf range of ehoieee, they ieave the consumers
who purchase cats_privately completely:unprotected,‘and they do not-
curb deceptive btactices, |

Infcoﬁtrast, the proposed plan for mandatory inspections with
optional warranties is much cheaper (perhaps l/lOAthe cost) and it'
should.hot‘cause a change in the induétry strpeture. It will enable
price effeets_of the law to be)traeked easily, end_it leaves consumers
with a free ehpiee ébout whether to buy.a wartanty from a dealet.A
Because the.information.about thevautomobile's current condition is
provided by third party experts, it should make it much more difficuit
for_dealere to continue deceptive practices. Inepectioestare
applicable{to private sellers as well as dealers, thus protectiﬂg ell
buyets.. . | | |

| The NSW Diéputes Committee appeare‘to be qﬁite reievant_fof'
Canada. It tas.been~w0rking for two yeafs:aﬁd'seems to be'doing an
excelleht job.. Moreevet, it is completely sélf—finaﬁcing from
dealers' fees.

A:system that éonteins mandatory inspectioﬁs, optional
warrantiesg and a diebutes committee wouidfappear to provide a
realistic, efficient,.aed equitable methpd~tb protect the consumer in

the used car market.. It is, therefore, the system.I recommend.




