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A. INTRODUCTION

'l.>Scope of Brief

As witnessed by the creation of the Professional

o

ofginizations Committee, the performance of the self-regula-

“"ting professions has come under increasing public scrutiny

in recent years; One of the conclusions of this reassess-
ment to date is thaf competition ca% play a unique and Vitéi
role in‘ensuring that the performaﬁce of the professional
sector truly conforms.to the public.intérest.

| Professions havéltraditionally been structured as
state—sanctiQned monopplieévin the belief that only the
members of a profeséidn can assure 'the' protection of the

X
p@é%ic in the supply of services. Inherent in this ratio-

nale is the assumption. that while competition is beneficial

'when.applied to other sectors of the economy, it may be

ineffective and cven detrimental if applied to the supply of
prégessional services. .Such reasbning_ hés increasingly
beésme subject to serious economic-doubts'éince the bqsiness
element of professional services cannot -be ignored. The
Commission of Ingquiry on Health and Social Welfape in Québec_

noted that the fact that professionalism

‘

... often requires long preparation and the
mastery of a science {(or an art or a technique)
which bestows social prestige, if not a position
of real power, should not prevent = us from
considering the profession as an economic fact of
the service type. This is essentially the nature

i
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of the profession and it is from this point of
departure that professional law must be built as
an instrument of control by societyi

In pursuit of the protection of the public

interest in professional practice,” Canadian sSociety has

| o "grantéd'Séveral'prbfessions authority to control entry into
the profession and permitted them to ‘restrict competition

in other forms including prices or fees or through adver-

tising. It must not be overlooked that these tools
available to a profeésion to protect the public interest are
the tools of monopoly and the. fact they exist creates . the

possibility that they may be abused. Artificial restraints

Bis rrmarran e e o i e

ot ~ on competition are detrimental to the public interest in

. % that they distort the allocation of economic resources, they
may limit access to praofessional services through higher

pricés and limited supply and they may discourage innovation

and change.

.ég Problems of . accurately ' defining  the term.
"profession”-have increased as- knowledge has become. more
specialized with the result that the traditional notion of
professionalism

é“ ... has slowly lost its meaning or, in any case,
: . no longer evokes a certaln number of ‘precise and
exhaustive criteria which would make it possible

N l

1 Quebec, Report of the Commission of Inquiry on Health and
Social Welfare: The Professions and Society, Volume 7,
Tome 1, Part 5, 1970, 1lé6.
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. to distinguish it from other types of occupations
. of the alleged "non-professidnals" '

Yet increased pressures for - selfmregulation'-‘and the .

1nq;ea51ng impact of profeSSLOnal services in the economy

_suggest the prospeot that the assoc1ated social costs  will

multiply. It is therefore essential that alternative social
control mechanisms be considered for the professions;

- One method ofiproviding a check on the potential’
abuse of monopoly power is direct publié regulation. There
are clircumstances where governmaut: involvment . is neéessafy
to enable the public to digtinguicsh between the -quélified
and unqualified and to assure public access to essenftial

¥ ices. At the same time, doubits exist about the effecti-~

o ol .‘ ‘) : .
veness and efficiency of all-ennonpass JDC chulaLJ nT While

neetding certain specific goale; it app@aKS» that neither
self-regulation nor pub]ic regqulation. is as effective ' a

regplator of markeLs as the forces of competition.

w-z
S N

= It is frequently argued that the publlc interest
demands regulation of professional services. Recent studies

and developments in Canada ‘and -elsewhere have shown,

2  Quebec, The Professions and Socicty, Vol. 7, 1970, 39,

3 For a more complete discussion of these issues see G.B.
Reschenthaler, Regulatory Failure and Competition,.
Canadian Public Administration, Fall, 1976, 466-486;
Jeffrey Pfetfer, Administralive Regulation and Licen-
%3 sing: Social Problem or Solution?, Social Problems, -

Vol. 21, April, 1974, 468-479; and Sylvia Ostry,

Competition Policy and the Self-Regulating Professions,

‘Address to the Conference on the Professions.
and Public¢ Policy, UnlverSLty of Toronto, . October 16,
1976, 9-10. ' R -
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however, that the public interest in maintaining ethical aﬁd
quality standards need not be sacrificed to preveht poten-
tial abuses of monopoly power. There 1is no essential

iﬁéé@patibility~between’;he practicé of a profession in the

“public interest and exposure to a competitive environment

" and the economic resources represented by the professions

are much too important in scale to be left unexposed to the
discipline of cbmpetition.

2. Purpose of Brief’

As I am  skepticalA<of. the efficiency -
and effectiveness of thé formal reguiatory syétéms, it iiﬂwy
intéption to illustrate the need for greater reliéﬁéé on
cdg'étition as a regulator of the professions.

| With its extension in 1976 to encompass_'éérvices,

the érofessions are now subject to the Combines -Iﬁvéstiga~'
tion Act unless the activity in question is effept}yely
reiglated. Although exposure to the Act acts 'as.‘ a
codgtraint against more serious;abuses of mdnopoly.power, a
more permahent and préctical solution 1lies in effecting.
structural changes in pfofessional organizations to induce
.efficiency through competition. Since the o:éanizational

naturé of several keylprdfessions in Ontario férhS‘the basis
of the Committee's terms of refereﬁce, its reéommendations
wi{} have an important)bearing on thg degrée and direction
fogﬁthe application of competition in the professions. As
such, Ehe Cbmmittee's study is of interest and importance to
competition policy in Canada. :_. A

£
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. o 3. outline and Summary

The following section briefly surveys the princiéal restrainté
on gpmpetition imposed én the public;ty'thé pfofessions énd:theA
‘gad%ékse impact of these restraints on resdurce allocation. It
'ébﬁéludéé‘that gféaEér exposure to free market forces would
help to alleviate sﬁch distortions without jeopardizing'ithe
public Ainterest. The enactment- of tﬁis"pfinciple into
competition policy legislation hasAcreated a new envipdnment~
for the profeésions géﬁerally,and-’dbviously the Committeé
will want to giVe ~considgfa£ion to"its implications.
Therefore, the brief will outline.thé status of profeésioﬁs
unq the Combiﬁés Investigation Act. »Because that status
. 'mgﬁgbe altefed by ppovincial_legislation,‘Special attention
. is "g.iven to the application of competition policy to .
reguiated conduct. | | |
| iDeveiopments likely to ‘affect the competitive
naé%ie of the professions in Quebec, the U.S. and'_U.K.. are -
also noted. The reorganization of laws govérning tﬁe>
professions in Quebec,'recent jurisprﬁdence in the U;S.,‘and
fecommendations\ contained in studies by the British>
Monopolies Commission poiht tbwatd.mofe.dependence oﬁ free
market forées-to allocate professiénal services.
Finally, the 1last sectibn contains §arious
rqummgndations~in relation “to Ehe;‘Committee‘s terms( of

reference submitted by the Bureau of Competition‘VPolicy to

‘ advance competition and efficiency within the professions.

Ut
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B. COMPETITION AND THE PROFESSIONS

S

In a free 'entefprise system, compétition is
recognized aé the most efficient regulator of markets- and
'thﬁigby leads to pﬁblic benefit in lower prices, greater
ché?%e} increased innovation, and a more efficient alloca-
_Eiéhiéf éeonoﬁié ;égourcés.~ I£ is only in those cases of
natural monopoly or where‘specific policy.goalsiwould not be
achieved through the interplay of market forces that public
intervention through owneréhip or regulation is considered
neceééary in the publiq interest. Historicaliy, the supply
of professioﬁal services has been perceived as one category

-~

of economic activity which warranted some measure of public

1fol. In some cases this has been granted to the pfdfes—

B rz:'“'

siéﬁs_through self«regﬁlation on the basis that they are

best qualifiéd to exercise such adthority. The only justi-
fication for self-regulation though, is as a means of pro-
tec%}ng the pﬁblic interest.4

- While self-regulation has been beneficial in terms

of upgrading the guality of professional services, it is

important to ask at what cost this has been achieved and

whether the need to upgrade skills has been’ the :excuse
rather than the reason for iméosing_increased _entry coéts.
Obviously,.it is essenfial'that the manner of self4regﬁlé~
tion be periodically reviQWed and reasséssed in order to
probe that guestion and to ensure. that self~regula£ion

operates to maximize ' the net benefits -~ from a soclal

- welfare staﬁdpoint - . flowing from the profeséiqpal sector.

S AN

4 Ortario, Royal Commission Inquirinnto Civil Rights, Repdrt

" 'Number One, Volume 3, 1968, 1162-1166.
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: One way of gaining insight into self-regulation is
. to put it in the context of decision-making systems as does
the Ontario Committee on the Healing Arts.5 Although the

decisions of supplylng professxonal services are similar to
'Q,_” .

thoga of producing manufactured goods, dlfferences\ in the
) .uéture of ‘the products have resulted in variations ‘iu the
me thods by which those decisions are made. Since consumers
are generally poor-judges of professional quality they nust
rely on the advice of others and receive assurances that
those offering counsel are qualified to do so. In an
attempt to overcome this fundamental~'gap. in consumer
knowledge, decisions respecting quality, competeuce, and
.exp%gtlse have been entrusted to profesSLOnal associations.
. . such authorlty crcates the possibilities for a profeSSLOn to
interpret the power as a mandate to limit entry unreasonably

and restrict those forms of competition commonly practised

in %?e private market.

3

s
»

By avoiding reliance on the private market in the
professional sector, the possibility arises that consumer.
welfare and efficient resource allocation may be adversely,
effected. 1In the process of centralizing decision- ﬁaking
power in the professions, the efficiency-inducing mechanisms
of the priuate market may be obstructed; namely_decentralized
decision-making and competition, which are coordinated | via

thegprice system. As the committee on Healing Arts notes, 1n

5 .
. Ontario, Report of the Committee on the Heallng Arts;
Volume 1, Queen's Printer, 1970, 109-143.

EELEE Y

Ontario, Report of the Committee on the Heallng Arts,
“Volume 1, Queen's Printer, 1970, 111-113.
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a market economy decentralized decision-making encourzges
the mobility and optimum combination of scarce resources in
response to the varying conditions of Supgbr andzdemand,while

competltlon ensures that these resources are employed in the
ms

'mosﬁaeff1c1ent mannexr through prlce and.profit incentives.

The cost o{ diminishing the Jmportance of the free
market may be high. By constraining 1nd}v1dual freedom of
choice, professional self~control may generate informational
deficiencies if consumers are lesy able to transmit their
needs to professionals who arve not ooly less able to respond
to those demands, but prohibited f%am‘sufficiently informing

N
consumers of the sexvices they offer. Thus, although self-
reg_’ation may help alleviate ove infnmmational problem for
Y : . .

confimexs, it may create others. 9o Commitiec on iealing
Arts also points out that marketmtthet are not competitive

can also fail to satisfactorily edjuct to .variations in

demend, while monopoly producens may restrict outpul short

of'fﬁat which the free market would obtain’ Pestiictions.
on competition may also impede inneVation?A |

A recent study9 commiss ioned by my department, a

- copy of which is pIOVJde for tha Committee's perusa]' sug%

gests that professional control oF admission, fees, and

Ontario, Report of the Committee on the Healing Arts, Volume 1,
Queen's Printer, 1970, 111~113.

DﬁS.\Lees, Economic Consequ nceu of the ProfeSSLOns, Institute
of Economip'Affairs, 1966, , 27 -28.

T.R. Muzondo, and B. Pazderka, Earnlng and Prlvate Rates of
Return Differentials, Professional Licensing and Co_Eetltlon
Policy, Queen's Unlver31ty, November, 1977. .

R
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advertising may have adveréely effected consumerlwelfare
and economic efficiency. 'Thé authors of .. the stﬁdy
conclude that:

(l)%lf profe551ons maXLmlze thCLr net aggregate earnings,
_a. iHWer total level of professional service and higher
fees result, although most professions would find such
fee setting impractical due to the umnavailahility of the
detailed information which is required;'

(2) if minimum fees are employed by the profession, well
established, highlyvskilled practitioners will brefer
higher minimums to derive highaon éz:.rn.in gs, which will be
partially gained a£ the expense of consumers and less es-
tqgiished and experienced members of the profession .
Pgdgﬁgate_earnings will be highar th:in without such fee
arraagements, althmugh various puianuuvres, incluﬂing in-
ternal. opposition from its membevv, may . conétréin the
pro§egq30n from fully eyp101t1ng¢L 'monopoly power;

(35 the proposition that advertising in Service.marcets

would be wasteful may be unjusti£ied given an examin--
ation of its costs'and benefits in product'markets;

(4) advertising could provide bqtentially '.significant
benefitsby increasing the supply of information régard*
ing professional services with the effect that consumers'
search costs would be reduced and intra—?rofeséional
competition increased; |

(55 rather than acting as a barrier to entry, advertis—
ing 'is likely to facilitate.entgy by reducing the,:parm

iod of professional under-utilization, and;
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(6) lifting advertising -bans could also benefit con-
sumers 1f it forced, which is likely} the abandonment of
fee~-setting practiceé.

Many of the studies conducted in - recent 'years in

s
cx M

' s:%gyal_ganaQian.pgqvinces and the U.K., in seéarch of alter—-

10°

native and more flexible organizational and administrative
structures, have recognized and cndorsed abandoning many of
those practices which restrict cowpetition.

1. Coutrol over Pricing

Perhaps the most blatant anti-competitive practice

.

in the profcqnunn" is price~fixing. Control over pric ng is
present in sowme professions, althovgh with  considerable

vaﬁgation in degrce., Obviously, {he greatest concexrn arises
- X '_,_* . -

in™ases of strlatly enforded fioo schedules, but it should
be remembered thal price compcliiion may be non-existent
even if suggested tariffs ave employed and particularly when

discouﬁaged~thr0ugh a prohibition on advertising.

[
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See Ontario, Royal. Commission qup;ry Into Civil Rights,
Report Number One, Volume 3, 1348 Quebec, Report of the
Comgigslggﬂgfnlnqutry on Health and Social Welfare: The
Professions and Soclety, Volune 7, Tome J, Part 5, 1970;
L'Office des Professions du Qué&bec,; La reglemantation des
honaires, professionels dans la pratique privée, June, 1977;
Alberta Select Committee of the Legislative Assembly,

Report II on Professions and Occupations, December, 1973;
Economic Council of Canada, Interim Repgrt oh Competition
Policy, Information Canada, 1969; Ontario, Report of the
Committee on the Healing Arts, Queen's Printer, 1970; The
Monopolies Commission, A report. of the general effect on

the public interest of certain restrictive practices so

far as they prevail in relation to the supply of professional
services, Part I; The Report, Her Majesty s Statlonery Offlce,
October, 1970.
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It has been possible for professional controi over
fees to arise because of the broad self-regulatory powers

assigned. This is clearly an issue where one must be

_qﬁautious in differentiating professional self-interest from

;ﬁbg,public interest and where consideration must be given o
the costs imposed on society.~ The professions'_‘rationéle
for limiting price competition may vary, but générally incl-
udes the argﬁments that it is in the public> intéreSt by

. guaranteeing standards of quality of service, creatingiprioe
certainty;zmmlencduraging.profesniomals to assume moire com-
plex, . higher-cost assignmentn. Evidence to suppdrt these

arguments is lacking and they iunore the detrimental effects

-‘a‘f r’ée~f'xin .
+8f price-fixing

S W '
The protection of the public interest in standarde

of competence and jintegrity is the function of controls on
. i

entry; quality is not guarantecd by a high and fixed price.

”%ny member of a profession who would provide inferior

guality in order to attract customers through lower prices

would be just as'likely~to provi.de the séme qdality of
sér&ice_at a fixed price énd reap additional profits;~It.is
dubious that price certainty is a desirable goal and if
thefehis anyfjustification to the argument it only appears

when competition is so stifled that: consumers are unable to

exercise freedom of choice. The notion that price-fixing -

b

"&ncourages the undertéking of more cbmplex work is also

questionqblé since it can be argued that practitioners may

) .

concentrate on providing the simplexr, lower-cost .sexrvices.

7




“"Higher prices reduc¢e the demand for services with the result

s

. . © : o .

When suppliers exercise complete control over the

prices of the services they provide, they can increase fees
whepever they choose to cover increasing costs. The result

A

is*®hat inefficiencies and waste may develop and  grow.

that there may be less work for members of the profession
and access to services is restricted to those who can afford
them., This problem is particulérly serious in heaifh and
other personal servicés fields; it is very difficﬁlt  to
argue that an absence of price cdmpeﬁition is iﬁ the publié
interest if some members of society are denied access to
eggﬁntial serviées because fees are £oo'high.

s

e Price-fixing has Proader social costs because it
distorts the allocation 6f\resources in the economy. High
ratés of return encouragev more persons to- énter the
profession and, in the professions where entfy may - be

cdﬁ&rolled by existing suppliers rather than the market, the

likelihood of arbitrary and discriminatory barriers to entry

Fraenase

is increased.

Price competition‘will alsolhelp - to assure that
practitioners receive fair returns( but'whép a profession
exercises"somé'influence Qﬁer income‘by controlling fees, it .
creates suspicion in the minds of the public and may éreate
dqggnd for some measure. of social control. While preferable
towé professional association, it is my view that a public
agency may be less likely to be.an effective regulator of

R AN

fees and incomes than a competitive market.

......
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In & narrower sense, pricing restrictions have

serious effects on individual consumers. It clearly means

that prices may be higher than necessary and. consumers may

«

bé%iver—charged. More significant, however, is Afhe denial
_.Of consumer sovereignty. The buyer of professional services
may have no right to choose fhe amount and quélity " of
service he requires; he -certainly cannot‘ choose a lower
quality serviée_at a lower price if he would prefer to do

so. This leads to economic waste as additional or higher

quality services are provided than are necessary. It .will

also limit access to professional services where a consumer

is not permitted to purchase the service he wants and. can
g _ .

IO 3 . .
afgg;d, but is unable to afford the service he would be
; ‘ )

~

required to purchase.

2. Bestrictiohs on Advertising

> In its code of ethics or other rules, a profession

maygestablish restrictions ‘on the advertising which may be

engaged in by members.. Part - of the rationale . for such

restrictions may stem from the attitude that‘competing,.forl'

and trying to attract_business is unethicalf Professions
in the U.S. and U.K. have restricted advertising on the
basis that controls are necessary to prevent advertising of

a nature that would iower the prestige of and reduce public

!-;';‘ i .
con#idence in the profession. It is’'also maintained that

e
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of fees, the availability of services, ‘and areas'bf.specia—

“lization. The lack of this type of information reduces

bbbl

: 11
advertising would increase the cost of services provided.
These arguments fail to make the heceséary'dis—

tinction between persuasive and informational advertising.

Iﬁ;is true that some oligopolistic industries engage in

_wasteful. promotional advertising, but restrictions on

advertising of a purely persuasive nature do not have
serious detrimental effects on competition. What is of 7]

concern are restrictions on the dissemination of information

incentives to price competition and may even create ' demand

for price certainty since consumers are unable to seek out

-'-?

1owgr cost sources and may want assurance that they will nct

e =
be over—chargedu In addltlon, it reducesl 1ncent1ves 'for'
specialization and innovation in-servicesland techﬂiques and
imposes a barrier to the entry ahd'expansion of business of.
newimembers of the profession. Infofmational ‘adveitising.

% ‘?
can hdrdly reduce public confidence in a profe351on and its

- prohibition cannot be justified when consumer 1gnorance

limits access to services and res tr1of° freedom of choice.

1lyohn R. Darling, Attitudes Toward Advertising By
-Accountants, The Journal of Accountancy. February,
1977, 48-49; D.S. Lees, Fconomic Consequences of
'Ehe Professions, Institute of Economi.c Affalrs,
¥§66, 18-19, ??“?8. o :

k-
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The suggestion that advertising will  simply lead
to;higher prices because of higher costs is contradicted by

eVL%;nce which euggests the ‘opposite to be true. . For -

exanmple, -a recent study by J.F,. Cady found that, on the
average, prlceq for pharmaceutaca) drugs in his samp]c were
conSLStently~h1gher and more widaly dlspersed "in states

that restricted retail price advertising for . drugs than

those that did not. In addition & increasing consumers'

search costs with o wesultant loss in welfare, Cady esti-

mated that such advertising vestrictions cost American .-
N N - N B .

po]

consumers approximately $400 million wmwore in drug costs

dgggng 1975, This led Cady to cowclude

,r_;:{'.?% - et .:
eo« that advertising can gcl. as a °Jgn1f10 :n ko
stimulus to market competition through the

_provision of salient, usefuvl information. . To

ignore this effect and to view all sdvertising as
abusive, deceptive, and contriboting to . imperfect
market conditions is -potentislly detrimental to
consumer welfare 12 '

O

FREPIYY

12 gohn F. Cady, Advertising Restrictions and Retail Prices,
-Journal of Advertising Research, 1976, 29-30. See also
Lee and Alexander Benham, Regulating - Through the
Professions: A Perspective in Information. Control,

Journal of Law and Economics, Vol. 18, OcLober 1975,
421-47, and Vlrglnla State Board of Pharmacy et. al. wv,
‘Vlrglnla Citizens Consumer Couno;] ITnc., ‘et. al., 425

‘m S. at 754, - and n. 11, “which >noLcs .that a survey
performed by the American Medical Association in "~ Chicago
revealed a price differential of . up to 1200% for the same
amount of a Speclflc drug.




Lanagto guarantee greater returns to existing members are,

- public may result in misguided conduct to lessen competi-~
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3. Entry Restrictions

The rationale for assigning "self~regulatory-‘w
authprity to the professions lies in the belief that only"
thei'nembers of a profession possess the expertise necessary

- .-

to establish entry standards to protect the public interest.

To a certain extent and in specific cases this may be true,
but it is also important toAconsider the costs associated
with restrictions on supply and the inherent dangefs of
leaving the control over supply to existing practitioners.

e

Artificial restrictions on entry and 'the supply

[N

of professional services create distortions in the econony.

At:éhe same time there is a need to protect the public and

1t“fs generally recognlyed that this need may outweigh the
economic costs. The real danger arises when a profession
alone has the right to exercise such control. Situations

where members purposely restrict entry to lessen competition
o :

a3

hopefully, rare, but it must be recognized that .professions
may confuse the public interest and professional self-

interest. A belief that competition 1is harmful to the

o

tion by restricting entry.
A desire to maintain the quality and the ‘reputa-
tiqg of a profession may lead it to establish continually

higher entry .requirements to reflect the 'growing
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sophistication of expertise in the field. However, these
standards ‘may actually be greater than what is needed to

-assuge the minimum standards necessary to the public, with

"P

resudting distortions in resource allocation and additional

limitations on consumer choice. Artificial restrictions on

supply,-pérticularly when accompanied by price-fixing and
other practices, lead ' to higher prices and unjustified
enrichment of professional incomes.

.4. Other RestriCtions'

Restrictions which limit the form of organization’ _
of a professional practice, for example by prohibiting
inc%gporation or restricting partnerships, may also

adV%@sely affect competition. They restrict the achievement

of economies of scale where they méy be possiblé and limit

the scope for investmedt in the development of professional
seriéces. Some organizétiopal réstrictions.ﬁay bg justified
to“E%otect the public, but ones designed solely to prbteét
the less efficient members of a profession or to maintainnla
profession's monopoly over the supply of a service ﬁay. be
detrimental. . | -
'As has been noted, hany of the restrictive Erade
practices engaged 1in by the 4proféssions arise from a:
prevailing attitude that competition is unethical or
unpé@fessional. That attitude leads 'to a variety of other

practices which deny the benefits of competition to the -

i
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public. Some of . these other pragtices include generai
prdhibitions on cqmpeting for busihéss, including  bans' on
the‘§ubmission of tenders.
ﬁﬁ

‘Eéwé brdféssiénéiiééﬁmits'himself to a firm price  for a
contract and has offered a 1ower‘ pfice to obtain Athe
contract, then he'may be unableito provide the quaiity of
service required. This argument implies an absence of
ethics on ﬁhe part of the professional involved. It also
Suggests a lack of sophisﬁication on the partAof Ehe buyers

and that is not always a fair assumption. A client who

wishgs to ~call tenders for certain types of work is
e . :

1ik€ﬁy.we11~informed as to which suppliers provide services

that are satisfactory to his needs and will only ask for
prices from those suppliers. ‘In addition, a call for

tenders will likely arise for types of work which are
et :

staridard and routine and which are performed satisfactorily

by most suppliers.

A prohibition on competition generally denies the.

benefits discussed above. Most seriously, the belief thaﬁ

competition is harmful leads to the promulgation of rules

and regulations affecting all aspects of .a member's business

and which serve to stifle competition in all possible forms.
Thejrange of restrictive practices engaged in lends support
to the conclusion of the Ontafio Committee on the Healing

Arts that

. _5;,;‘:':_

It is argued that such bans are necessary because
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...the history of the /self-/ regulatory bodies in
Ontario abounds 1in decisions, policies and
regqulations of a truly or apparently restrictive
practlce nature. Our examination of the practices
{ of the professions discloses an inclination on the
part of the statutory governing body to see itself
as the defender of the interests of its
‘members. ‘

A similar conclusion was made by the Commission of
Inquiry on Health and Social Welfare in Quebec which
examined professional control over commercial activities:

Privileges and restrictions of this type are
explained by bygone historical situations. They -
are socially ineffective since they restrict
access to services; they are professionally
without significance because they do not guarantee
- quality of service. If they serve the interests
@ of certain members of a pronSE&on, they do not
protect the profession 1tse1f ‘

_.’::ik

Econqmlc Council of Canada endor ed a recommendation, of the

Ontario Royal CommquLOn Inquiry into Civil nghts that 'lay

members. be app01nted to governlng bodles 'to represent

o

“consumers and help ensure that power is exercised in the

publlC interest rather than the pro£e551ona1 interest.  The

Counc1l considered three systems of checks and balances for -

the determination of professional renumeratlon.‘ It accepted

that where desired and sufficiently effective, ollectlve

13 §Ontario, Report of the Committere on the Healing Afts;<

Vol. 3, 1970, 43.

14 Quebec, The Professions and Society, Vol.‘7, 1970, 32.

Tt
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bargaining or public regulation could be',adequate systems,
but concluded that as a general rule,  self-employed
prg@essionals should be subject to competition policy.

These studies and others which reached similar

cﬁnciusi;ﬁs héQe”ieé‘to changes in the direction of pﬁbiic
policy regarding the professiohé not only in this country
buE in others as well, includiﬁgAthe United States and the
United Kingdom; In Canada, the most‘ significant changes
have been introduced at the federal level and in Quebec,

C. THE STATUS OF THE PROFESSIONS UNDER COMPETITION POLICY
LAW TN CANADA -

The concept .of applying standards of economic
o |

perﬁbrmance to the professions resulted in legislation which

brought the professions under the coverage of the Combines
‘InveStigation Act in 1976.

The enactment éf Bill  C-2 represented  the '
rqubnition that the public interest 1is best served by
com;etition in the supply df professional services and thé
superior economic pefformancé which flows from cdmpetition.
Coﬁsequently, the professions are. now subject to btoad'
national policy goals in addition to ‘épecific provincial
legislation. The commercial activities of prbfessionals are

removed from the coveragé of the Combines Investigation Act

only when prescribed by legislation.

1o

LA
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1. The Combines Investigation Act

Canada was one of the last countries to include-

service industries in its competition policy, although one of
ok ; X Y
the“j?rst to legislate in the field. The first anti-combines

legislation was passed in 1889, preceding by one year - the

Sherman Act in the United States. -Since then, Canada's:

competition law has been amended on many occasions . to

broaden its scope and effectiveness; "By the mid—l960‘s,i

however, it still proved to be inadequate in dealing with
certain issues and the government requested the .Economic

Council of-Canada to study competition policy with the

intention of undertaking extensive revisions. The Council's

N :
repggt in 1969 recommended a complete overhaul of the law

and was the first major step to revisions continuing to—day.

To avdid protracting the passage of essential improvements

because of failure to achieve agreement on all aspecﬁsiof a
= ~ .

new-policy, the government has proceeded in stages through
e - : ]

amendment of the existing Act. Stage I, Bill C-2, Dbecame

law in 1976. Stage II was introduced in the House of

Commons last March as Bill C-42 and re-introduced  this

November as Bill C-13.

Throughout most of its existence the Act did not

generally apply to services, although the activities of at

least one profession, pharmacy, were ruled to be subject to

2
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the Act. The reasons for this omission are largely lost in

‘history, but the Economic. Council found that "it no - longer -

seggs logical, 1if indeed it ever:did,“'to exempt about 20%.

_of. Gross.Domestic. Product in 1967 from compétition”poliéy.l6

It is significant to pbint out' that although the revisions -
to competition pdlicylhavé proceeded amidét stormy ’debéte,
‘the extension of its‘application"to‘services,'includiné the -
professions, was one issue on which concénsus’ was aéhieved'
early and it conétituted. one of thé important ~changes
adopted in Stage I. .

The primary 6bjective of the law is the bfdtectiOn“
oféfhe public interest in free cbmpetition. But competition
ighéot the gQaliin itself; rather competition is .éought> aé
the single most 1lmportant means of achieving the'iarger goal
of efficient economic performénce.‘-ifaditionally, thé Act
haggsought its purposes through cfiminal law and most of\ité

EF

provisions remain as criminal offences. In addition there

15 The Queen v. B.C. Professional Pharmacists' Society. It

was held that the sale of the professilonal service- was
incidental to the sale of prescriptions and the Society
was convicted on two counts under sections 32(1)(c¢) and
(d). -Other service industries previously covered by
some provisions of the Act were those involving the
storage, rental and transportation of an .article and’

. the price of insurance on persons or property.

16 Economic Council of Canada, Interim . Report on Compe-

.titon Policy, Information Canada, 1969, 196, 140~-143.
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are now matters subject to.civil reyiew and Bill ¢C-13 will

significantly expand this approach by providing for civil

b4

rev%fw of such issues as mergers and  monopolies by a new

'+, -Competition Board." ~The.Act is administered by the Director

of Investigation and Research who is required to conduct an

inquiry whenever he has reason to believe that there has

been or is about to be an offence under Part V or that

grounds exist for the making of an order under Part IV}ll

He may also be required to conduct ‘an inquiry on the

direction of'the Minister of‘Consumer and Corporate .Affairs
or'updn the application of ‘six residents of Canada. To
obfggn evidence the Director has the right to»entér'p:emises
and seize documents and<£ovobtain written and oral infor-
mation on oath. At ﬁhe conclusion. 6f his iﬁquiry, the

Director may refer the evidence to the Attorney-General for

progdcution, he may refer it to the Restrictive Trade

Pradtices Commission or, if no further inquiry is justified,
he may discontinue the inquiry. |

Part IV.l. of the ACt provides for'-the‘rreview of
certain practices by the -Restrictive Trade Practices

Commission. On application by the Director, and after

appropriate opportunity for argument, the Commission can-

issue remedial orders in specific cases of refusal to deal,

consignment selling, tied selling, market restrictién,
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exclusive dealing and other practices which may have harmful
effects on competition. Under the proposed legislation, the

Com??ssion's responsibilities will ~be _transferred to the
Ceégetitign Seerd_which will also have the responsibiiity to

'issue orders in cases invelving mergers, moﬁopdlization/wand
price ~differentiation. Because' most tevieﬁable matters
involve a high levelt of market -édncehtrationt eed ‘the
exercise of market po&ef, they may'seidom apply to profes—
sional services geeerally. Nevertheless, self~employed

professionals should be aware of these provisions and the

" Committee may decide to look further into them to review the'

adeguacy of the protection of the public which  they
provide. '
It is impOrtaht to discuss certain of the criminal

prohibitions in more detail as these have a dramatic  effect

on the activities of some profesdional groups. Again, all

{

ot

pro§isions in Part V apply.to professionél services,"except‘
section 34(1)(ai which deals with price discriﬁihation in
the sale of artieies, but two sectioqs have the greétest;
significance beeause‘they may touch upoh a wide rénge of
activities and a lérge number of practitioners;

Section 38 ‘which ' deals with price fmaihtenance;‘
became law on January 1, 1976. Becéusev it repiaced the
_preyious ban on resale price maintenanse,'a‘.praetiCe°iwhich‘

typically only arises in the distribution of articles, some

RE-AN
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may be inclined to overlook its significance’ to  the
professions. The new section makes it an offence for anyone :°

enggged in the business of producing or supplying a‘product,i

‘pyr;ggregment,_ threat, promise, or any like means, to

attempﬁ to influence upward or to discourage the reduction
of the price at which any other person supplies»of offers to
supply a product. It would also be an offence for the first
person to refuse.to supply a product to the second person
Because of his low pricing policy.

I interpret thesg pfovisions to apply to the
suppliers of professional services;. .For example, if a
prdféssional association provides se;vices to its members,
aagpif it requires its members to foliow a fee schedule, say
undexr threat of suspénsion, it may have committed an offéncé
under this section. Similarly, if an accountant, for
exigple, approached another accountant. in a comhunity to
obﬁgin his agreement to increase fees, he may be guilty of
an offence. There has been littie jurisprudence as yet on
the full'impliéétions of this section, but I .have made my
interpretations known to various pfofessibnal groups énd
would like tﬁe Committée to be aware of them.’

The sectién of the Act which has the most profound
effeét on the cdmmerciai activities of professionals is
section 32, the general .prohibition on agreemenﬁs or

arrangements to lessen competition unduly. It was because

e S_ t-
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Qkfof T its importance that application. of this
. - section to  services generally . becamne effective

| only on July 1, 1976 to proyidé : a sik~month
period for service industries to make tﬁe ﬁééeSsafy"éhanéeé
foéfiompliance. The extgnsion of the application of vthis
‘ééétiﬁn'ﬁb seriééé"Was’effected by‘the change of» the word
"article" to "product"™. Elsewhere, “pfodubt".is défined“ as
incldding an’ article and a service of any. description
whether industrial, trade, pfofessional or othérwise.
Consequently, éne has éhe benefit of the subsﬁantial quy’bfA
jurisprudence which has developed ih regard to this -section
to assist in its iﬂterptetékion. thile'caées have typically

involved price~fixing, the section also covers agreements

. , to-allocate markets and to prevent new entry and the
éxpansion of existing competitors.

On the basis of the jutisprudenCe, I believe that

an agreement among a significant>number_of persoﬁs‘supplYing
proé?ssional services in an area to charge the fsame :fées
would be a violation of section 32. The prohibition  w0uid 
apply to individual practitioners in one markét area adting -
in concert or to a ptbvincial assoéiation ‘and  its ‘members
who agreed not to undercut a fee schedule. T have been
asked on many occasions whether or not the issuance ofv a

suggested fee schedu1e~would bé'an‘offence and my énswér has
inclgaed a caution: While such an 'action may - not bé a
violation in itself, it might be if it were issued by
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. _ agreement and with the intention or expectation .'that it
would be substantially followed. If I reéeived information
that a 51gn1f1cant number of members were charging the fees
sugg%sted in a gulde established by ‘arrangement I would

-be"required to conduct an lnqu;ry.f

An agreement to restrict advertising would ordi-
narily lessen competition, but the Act allows for certain
types of restrictions. Subsection 32(2) permits agreements
to restrict advertisiné‘(along with other specified agree-
ments) provided that the agreement or arrahgement would not
restrict a person from -éntering ‘into or . expanding his
business in a profession or ~would not"lessen " competition
unéﬁéy with respect to prices or ﬂin the other waysv enu-

. - merated in subsection 32,(3). In other words,‘ proféssional

associations may continue to make some rules respecting

advertising by their memhers, but they mhst be cautious. I

bel%tve that restrictions which go so far as to deny thet‘
dis;emination of informetien essential in a free matket
such as fees, the availability of a service, and areas 6f
specialization wouid .raise ' serious questions "~ while
restrictions on purely persua51ve advert151ng would not. 1In
response to those who argue that a pronSSLOnal association
must'restrict’advertising to protect 'the public from false-
and mlsleadlng advertising it should be sufficient to point
out that the public is protected by the criminal prohibition

. in section 36 of the Act and by other ¢0nsumer protection

laws. : S g e
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While it has been noted that it took a mere change

in Qording to extend the application of :this section to
se;%ices,vitzshould not be assumed that . the Awide—rahging
impﬁications were not fully explored and considered. To
“ﬁékémit-éiear“-tﬁéf--activities ‘to.‘aséure the . public of
'minimum standards .of quality might not be prohibited
oﬁtright, Parliament included- a  specific  defence in
subsection 36(6):l |

In a prosecution under, subsection (1), the court
shall not convict the accused if it finds that the-
conspiracy, combination, agreement or arrangement.
relates only to a senvice and to standards of
-competence and .integrity that are reasonably

. necessary for the protection of the public

»< (@) in the practice of a  trade or profession

: relating to such service; or :

) (b) in the collection and dissemination of

. information relating to such service.

s b

Ordinarily, such agreements would raise questions under the
Act because they might impose barriers to entry and 1limit
the@frange of products available in a market. It could be
s ,
argaed‘that Suéh an exemption is unnecessary because .if
there is a need to protect the public in this wéy, it should
and would be met by a specific statute and therébf exempted 
from the Act. Nevertheléss, Parliament ~h§s assured . that .
such activities may be.engaged in by a professibnai gtoup
acting on its owh-initiative in the public interest. It must
be noted, however, that this defence is not so broad as to

perﬁit'a code of ethics that prohibits a member Ffrom

undercutting a fee schedule nor does it allow setting
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artifigial admission requirements to limit entry into :a
profession as such actions do not relate to standards of
competence and integrity reasonably necessary for the pro—>.

tec%?on of the public.

-~ = -~ The" Act - provides substantial penalties for

violation of the criminal provisions - in Part V and for

‘conviction for contravention or failure to comply with an

order of the Copmission. An individual convicted under
section 32 is subject to imprisonment for five vyears .or a
fine of $1 millién or both. 1In addition to these penalties;
a person may also bé subject to civil action for recovery of
damages by a person who has sufferred ldsé as a result of
acgi;n conErary to Part V or failure to chply‘with an.ordér
of the Commission or a court. It is 'sigpificant to ' point
out Ehat sﬁch action may be taken without any prior convic-
tion. Bill C-13 would give coﬁsumefs, for ;he first time,
rec?hrse to class actions for recovery of damages.

' In addition to these penalties, professionals are
subject to the deterrent effect created by social .and peer
pressures. Publicity of a cr;minalvconviction may. have a
profound effect on the public reputation of and _donfidenée
in a profession or its.mémbers. Those who choose to stray
over the bounds of legality could find their career jeo-

pardized not only because of public censure but';in those

cases where a professional association provides = for
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expulsion of a member -  convicted of a criminal offence.

These comments are not intended as threats, but. rather to

point out the degree of importaﬁce that society attaches to
£ S ' ' : :

}hgfqpalgvacb%gvgq'pbrough competition. As a member of a
profession, a lawyer’or> an engineer may bé required to
conform to standards of’cbmpétence and integrity estabiished
in his profession, but he is also a businessman and :in his
commercial activities is subject to the same -Standards of
conduct as others engaged in business.

There are few specific exemptions from the. Act.
Sections 4, 4.1 and 4.2 exempt certain activities rélated to
colfgétive bargaining, the underwriting of securities and
amggeur sport;-most of - the broad categbries "of conduct
exempted have been discﬁssed above, The most sign}ficant
category of exemption arises in the case .of activities
rengated by a public agency pqrsuant to valid legiSlaEion.
Becguse the méndate of this Committee 1is to study the
legislative framework of certain professions, it - is
essential that it consider the status of regu;aﬁgd conduct

under the existing and proposed competition policy law.

2. Regulated -Conduct

Because the Combines Investigation Act is a
statute of general application, occasions arise whére it may
confli¢t with a specific policy  objective. Two _jddicial

decisions have given guidance when such conflicts arise.

.'.".:ﬁ?.‘
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In 1957, the Supreme Court of Canada considered

a

congluded that it was not in conflict with the Combines

{

_Investigation Act. _ Kerwin, C.J.C. said:

With respect to that Act and also to the sections:

of the Criminal Code referred to, it cannot be
said that any scheme otherwise within the autho-
rity of the Legislature 1is against the public
interest when the Legislature is seized of the
power .and, indeed, the obligatign to take care of
that interest in the Province.l

The question of regulated activities arose

in

Regina v. Canadian Breweries Limited in the Supreme Court of

Ontario. McRuer, C.J.H.C. stated:

IJ kY *lg;‘

Wik,

Lods

When a Provincial Legislature has conferred
on a Commission or Board the power to regulate an

industry and fix prices, and the power - has been

-exercised, the court must assume that the power is
exercised in the public interest. 1In such cases,
in order to succeed in a prosecution laid wunder

the Combines Act with respe¢t to the operation of

a combine, I think it must be shown that the
combine has operated, or ig likely to operate, so
as to hinder or prevent the Provincial body from
effectively exercising the powers given to it to
protect the public interest, ‘

There may, however, be areas of competition
in the market that are not affected by the
exercise of the powers conferred on the Provincial
body in which restraints on competition may render
the operations of the combine illegal.

17

18

Re The Farm Products Marketing Act, R.S.0, 1950, C.

o

as amended (1957) 7 D.L.R. (2d) 257 at page 265.

Regina v.

page 146.

L

131

Canadian Breweries Limited,‘lZGIC.C.C. 133 at



Pn - o These.prinbiples have had ‘a pfofound effect_ on |
. competition policy in Canada because they effectlvely exempt
a SLgnlflcant portlon of economic act1v1ty from the Act My '
predbcessors and I have been gulded by the jurlsprudence andi

e -xhere~have'been-no cases since in which there = has been
judicial comment on the issue. Obviously,.there remain'many

speeific cases where it is difficult to say wbether an -

exemption applies-or ﬁot;> This is particularly true in the
self~-regulating profeééidns where legislation mey, grant

broad powers and it is- difficult_ to know if 'specific‘f

authorization and effective public regulation exist. .

3 In an effort to assist the . courts, other
legf%lators, regulatbry bodies and those = subject to
. , regulation, Parliament is corisidering clarifying the law ‘:on.

the éxemption for regulated conduct in Bill C—l3ﬂ As
introduced, a new section 4.5 would exempt, from most
subgiantive proVisions of the Act; conduct which meets these»
cdeditions: .

a) the condubt_ is. reguiatea by a regulétingf
agenéy which derives its power frbm‘a federel
or prbvincial statﬁte; | |

b) the regulating agency is:

'(i) not appointed or elected by' ‘the persons
subject to its regulatlon, or |
(1i) in the case that it is an agricultural
. A | -- products market:ing board, 1is subj'ect | to

the supervision of a supervisingtragency.




that is not appointed or elgctedi‘by tﬁe

persons whose conduct is subjéct"to its

super&ision;

% c) the regulating agency is exéressly . empowered
"Bywﬁhé‘legislaﬁion ﬁd regulaﬁe‘in the ﬁanner
it is so doing; | |

d) the régulating agency has expressly diféctéd
its ‘atﬁentioﬁ to the regulation of - the
conduct.

The new Bill also proposes to exempt‘ the Coﬁduct
of é‘regulatihg or supervis}ng agency that derives igs powérV
tolﬁfgulate cpnduét or supervise the,rééuiétion of ‘cénduct
froﬁ%a federal or provinqial statﬁten These standards‘ are
similar to those which have been established by
jurispyudence in the United Statés.l9 |

I believe thaﬁ these provisions will go ahlong Qay
to éiarify the existing law and .prevent the. unwary of
unintentionally crossing the.bounds'of 1e§élity. .Thé prbvi—
sions aléo have conéiderable'significance -to the wdrk of
this Committee to help it avoid the danger of recomméhdihg
legislation which may give a bréadér exemption Vfrom thé  -
CQmpetitioh Act than what it may intend - as being_ in the

public interest.

19 Joe Sims, State Regulation and the Federal. Anti-Trust
Law, U.S. Department of Justice, 1974. S

Tt
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D. DEVELOPMENTS IN OTHER. JURISDICTIONS

Discontent with the inefficiencies and . inequities

spawned by professional self-control is evident in . recent

4

devéhopments in Quebec, the U.S., and U.K., which have

eﬁbbéziééa ané; Eé'some extent, implemented greéter reliance
on the private market as a regulator of ~the professioﬁs,
Despite evolving through diffefent mechanisms;ia realizatibn
has emerged.that compeﬁition, combined with enhanced freédom
of choice, éervés‘to coordinate the market fof professional
services and ensure their operation in the public interest.
This evolution of thought is most noticeable in the United
States where it.has been achieved fhrough constant flegal
queétioning, and in Quebec which is advocating more cohpe—
tition within the professions after recently reorganizing
its professional laws on the basis of more direct govetnment'
intervention. |
Following the proposals of the Cdmmission of
Inquiry on Health and Social Welfare, Vin 1973 the Quebec
government implemented an extensive reorganization of thé
province's professions by enacting the Professional Code 1in

addition to twenty-three acts pertaining to specific

20 . . .
professions. The legislation is designed to protect the

20 see L'Office des Professions du Québec, Reform of the
.Professions in Quebec, L'Editeur Officiel du Québec, .
October, 1976.. - RIS
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public interest through increased public regulation 'and a
more precise definition of professional obligations. Two of
the most important provisions are those allowing for public

!

représentatlon in the profeSSLOnal de01510n—mak1ng process
A;hrough lay appOLntAents to admlnlstrativé and disciplinary
bodies and the cteatiqn of L'Office des Professions du
Québec which assumes a supervisofy role.

The legislation attempts to 1limit the monopoly
powers traditionally wielded by ﬁaﬁy professions by first
considering whether they~ should be incorporated- with
exclusive right to practice; which yieids~ a monopoly .over
practice and title,vor with reserve-éf title, which  permits
usngf the professibnal . title only. The' distinguishing
criterion used by L'Office is the environmegt in which the
profession functions. Where the nature of the service is
strigtly personal and provided on an indepéndent basis with
no Egird—party supetvision of quality, exclusive right to
practice is granted. - In other cases, reserve of ‘title

incorporation is issued which is more conducive to compe-"

‘tition. The monopoly power of professions. with exclusive

right to praétice is partially dampened by téquiring
services under their jurisdiction which can be competently
performed by  other classes of prbfessionals to be so-
delegated. | |

The - following provisions, applicable to. all
professions, are intended to further curtail the exercise of

"(\.

restrictive behaviour:



-
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:"( 2)

- (3)

(4)

(5)
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AAdmission is to be Based oﬁ thé hoiding of ‘a
degree recognized by the Lieutenant Geranr. in
Council who is given regulatory - powers to hélp

determine the educational requirements necessary

to acquire a licence. Any additional conditions .

impoéédm5§ £he profession must bevappfovedAby thei
Lieutenant Governor in Council. Eicept | for
lawyers, notaries, aﬁd land sufveyors;‘vforeiéh
professionéls may be admittéd as:permanent members‘

conditional upon a declaration of intent to pursue

- Canadian citizenship - and the possession of a

diploma tecognized by the profeésion;
Regulations governing practisé  which affeét’ £he .
public interest, such as codes of ethics and Eypes
of advertiéing'permitted,'are subject to épprova1 
by the Qiéutenant Governor - in Council on _£he
advice of L‘Office, | | |

Where L'Office is not satisfied with certain rules

it may"intervene to have them altered or removed;

again subject to appréval by = the Liehténanﬁ
Governor in Council who has expanded fegula;ory,
powers under the 1egisiation.

ﬁisciplinary procedures for violatidns of codes of .
ethics is rendered more uniform while mechanisms
for inspecting professional competence. are
established. |

Public représentatives are appéihted -pyV-L‘OfficeAAi

AT

for representation on governing bodies.
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(6) Fee schedules are derived  from consﬁltation df
L'Office with the pfofessiOns and must be endorééd
by the Lieuténant-Governor ih Council. |

H Althéugh the 1egislatién leans toward more ;direétA
Jovernment regulation, it is -intereSting tov‘note that
L'Office des Professions has’ receﬁtiy advocated greéter
reliance on the competitive system as a means of feguiation;
In 1976 , it expressed its intehtién‘ to recommend to the
government that, except in 'rare éircumstanée$,~ new
professiohs only be incorporatedAwitﬁ reserve of title in~
order to avoid the rlgldltles of?Tonopoly power associated
'w1th¢exclu51ve right to practlce: |

More recently, in a study22 examining the
‘feésibility of regulatihg fees as . specified ‘in the‘
Professional code, L'Office stressed the need to promote
competition £o best ensure the public interest and 'Optimum-
use ?of reséurcés which‘ various fee arrangements among
professionals distort. In fact, no fee ééhedules havg been
appfoved by the Lieutenant Governor in Council in tQuebec ;
since 1973. L'Office -also sﬁggestéd less professional

control over entry to ensure an adequate supply df Aprofes«A‘

2l L'Office des Professions du. Québec, The Evolution of .
Professionalism in Quebec, September, 1976, 63-65, 69.

22 L'Office des Professions du Québec, La ré&glementation
des. honoraires, profe551onels dans la pratique privée,
June, 1977. ,
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. | sionals in response to market demands and intends to
recommend that the right to perform certain services nnder.i
the jurisdiction of professions with exclusive right to
praétice be granted to other classes of professionals.

L Offlce also rejected restrictions de51gned to prevent .the

advertising of areas of specialization or fees.

2. United States A

The application of competition policy to. thei

professions in the United States, which " has primarily
concentrated on pricing and advertising restrictions, has‘

come .about -through recent jurisprudence "and strioter
enforcement of antitrust laws rather than by legislation as

. . in - Canada. These' pressures hav‘e compelled signifioant_
moderation of restraints on competition in the profesSions.o

In 1975 a unanimous and precedent-setting decision

by the U.S. Supreme Court in Gold{arb v;>The Virginia State

23 | -
Bar shattered the notion that the  "learned professions"”

were exempt from the Sherman Antitrust Act by ruling that
the suggested minimnm feevschedules levied by the Virginia-
State Bar constltuted illegal price finng.. | o
Significantly, the Court rejected the defense thatn
price competition is inconsistent with the ~ma1ntenance . of

professional standards and integrity. = By extending their

' .23  Goldfarb v. The Virginia State Bar (1975)-95 S. Ct.
2064, ‘ : - S o :

Tetn



-
A4

~ 39 -

S,

usé beyond the "purely advisory" stage, the fee _scheduleg)

. which were enforced through the possibility of disciplinary

- action by the State Bar, created a rigid floor price. with

pernicious affects on competition. The court rejected the

- JURSUROPR

v

defénse of state regulation, as first recognized in Parker

24

. Brown , since the state had not authorized the schedule

through any statute or its Supreme Court rules "~ and .despite

references to advisory fee schedules in the Virginia Supreme

Court's code of ethics, it neither required  their

distribution nor authorized their use in fixing prices.-

Furthermore, - the State Bar's ethical opinions, which

~

favoured the échedules, were not approved by -the Virginia

Supreme Court, the wultimate regulator of the legal

. , profession in the state.

Earlier this Yearj‘~the U.S. District Court of

Appeals in Washington, D.C., held that the National . Society

of

Professional Engineers' ban on competitive bidding

amounted to a per se violation of the Sherman Act under.

' 25 ‘ S '
Goldfarb. Although prices were not directly fixed, the

Court determined that the ban prohibited free price.

competition and was used in situations where the public

interest was not endangered.

24

25.

In Parker v. Brown (1943), 317 U.sS. 341, the U.S.
Supreme Court held'®' that restrictions on competition
imposed by the state acting as a sovereign were exempt
from Sherman Act prosecution. :

U.S. v. National Soéiety of Professional Engiheers,‘
-Trade Regulation Reports, (1977-1) Trade Cases 61, 317

ALY
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Recently, challenges to the 1égality_'bf adver-
tising réstrictions.iqstituted and policed by the govefning'
bodies of professibhal assocliations have focuséd' attenﬁidn
on &wo cruciél decisions by the U.S. Supreme Cburﬁ;‘.'ln

Virginia State "Board of Pharmacy, et al. v. Virginia

Citizens Consumer Council, Inc., et “al., the Court 'held
that a Virginia statute which prohibited the advertising of
prescriptioﬁ drug prices was an unconstitutional Trestraint
on free speech. Observing that'high professional standards
were assured through close regulation, the Court recommended
an alternative to the State's ?highly patérnalistic“
approach of protecting its «citizens by. keeping them  in_
ignorance:
That alternative is to assume that this ‘infor~
. mation is not in itself harmful, that people will
perceive their own best interests if only they are
well enough informed, and that the best means to
that end is to open the ch%unelu of communication -
rather than to close them. ' '
Similarly, the Court affirmed " the constitutional

right of lawyers to advertise the price of their services in

Bates v. The State Bar of Arizona.  The dispute arose when .
two Arizona attorneys, in violation of an Arizona ~Supreme
Court's disciplinary rule, placed a newspaper advertisement

cohcerning the types and prices of services offered at their'

26 Virgina State Board of Pharmacy,~et al., v. Virginia
Consumer Citizens CounCLI, Inc., et al. (1976-1) Trade
Cases 60,930. ' ' ’
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"legal clinic". Although the Court agreed with the Arizona
Supreme Court that the proscription was _immune‘Ufrom anti-

trust prosecution wunder Parker v. Brown, it found no

reasonable justification for the ban, Since the nature of
. 4 , . o
'*  ~~the advértisement” "dispelled any concern over claims of
quality or personal solicitation, the Court firmly asserted
that such advertising yields benefits by providing_conshmérs
with relevant and vital market information, which “performs
an indispensable role in the allocation of reésources in a
free market system", feducing legal costs, and fécilitating
new entry. ' .
It dismissed the argument»that advertising. would
ad&ersely affect professionalism and create . serious
. ' enforcement problems by. finding
" ...the postulated connection between advertising
and the erosion of. true professionalism to be
severely. strained. o ‘ o
...1t is at least somewhat incongruous for - the
opponents of advertising to extol the virtues and
altruism of the legal profession at one point,
and, at another, to assert that its members ,will
seize the opportunity to mislead and distort.
In addition to the above private ,suits, the
Federal Trade Commission and Justice Department*havet level-
led their antitrust weaponry.against the professions. * The

FTC is . primarily concerned with Eliminating barriers to new

entry, price fixing, - advertising restrictions, and undue

. 27 'Bates v. The State Bar of Arizona, Antitrust and Trade
Regulation Report, No. 820, June 30, 1977. . '°%
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limitations on the definition of services performed‘exclusi?‘
vely by the professions.'. In 1975 it charged that  the
advertising restrictions of the American Medical Assoc1at10n-
lessen competition, create fixed and stable prlces, and deny
consuners.“accees““to. pertinent market “information{' It
similarly attacked the advertising and‘prieing restrictiens
imposed by the AmericanaDental Association -and four ‘etate'
dental associations. It hae also moved to.Ahaveiiaboliehed
the advertising restrictions. imposed_ on _‘pharmacists,
ophthalmologists, obtometriérs, and‘-opticians} and ~ie'
conducting an investigation~ofgthe accountancy profeséion.
Also, the Antitrust Division‘of the JuStice .Department has
initiated suits against rhe American Bar Association.and‘rne
American Pharmaceutical Assoeiation ro.eonpel them to allow
their members to advertise.

There is some evidence that the cumulative impact:
of recent court decisions and FTC ' and Justiee Department
action has forced a partial easing = of advertising res-
trictions by some  professions. For instance,' Goldfarb
apparcntly induced the American Bar Assoc1at10n to amend 1ts
regulations to expand the >nature of information ”lawyers

28
could include in legal directories and the yellow pages, 1In

28 The amendments allowed attorneys to include  in legal
directories and the yellow pages, subject to state
approval, biographical information, office hours, credit
arrangements, and fees for initial consultatlon.

MRS O
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January, 1977, the State of Michigan, in response “to the
antitrust suit initiated by the Department of Justice
against the A.B.A.'s advertising restrictions, amended ‘its:

Code of Professional Responsibility with the approval of~thel

__Michigan. Supreme Court to become the first state to allow

attorneys to advertise fees, areas of specialization,. and

pertinent biographical information in the yellow pages.

The Bates decision accelerated this trend, at
: - © 29 o
least in the legal profession; - Less than two months . after

Bates was delivered on June 27, 1977, the A.B.A. relaxed'itsf‘

advertising restrictions «still further by permitting

attorneys to publloh a varlety of fee. 1n£ormatlon’ ineluding:'
hourly rates, contlngency fees, fee ranges, and charges for
specific services. Procedures for expanding the types of_
information which may be published were also provided,‘ but
the uSe»of personal solicitation and television‘is forbidden
unless it can be demonstrated that they are abSointely
necessary to disseminate adequate~ consumer information.‘
Apparently, the Department of Justice does not - belleve these
changes are sufficient and preferred as a‘ minimum, a
pr0posa1Awhich would have'a110wed attorneys to advertise,

subject to the same media restraints, any informationv that

was not fraudulent, deceptive, misleading, or false.

29. Apparently, Canada's 1ega1 profession 1s experiencing
increasing pressure to ease its ban on- advert1s1ng as a
result of amendments to the Combines Investigation Act
and developments in the U.S. See the Financial Post,
Law Meets Politics, September 10, 1977. : :
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. The A.M.A., in January of t'his_ year, reacted to.
| the FTC's charges by 1iberéiiéing its resﬁrictiohs_péitaine
ing to>advertising by physicians. However, the FTC was . not -

satisfied that the anti-competitive . practices were

- [

withdrawn and so refused to discard _its complaint as - the

A.M.A. had requested.

3. United Kingdom

In 1970 the British‘Manpolies Commission tei¢ased
a reportBoof its inyestigaﬁion'of the effects on the ‘public-
interest of certain ‘professional restrictive vpraétices.
Recognizing that itheSe> activities have éscaped._deéailed
‘scrutiny in the past, but often have a detrimeﬁtal impact dn

. . competition, the Commission conéluded that: o

(1) Some restrictions on éntry'are necessitated by the
various’qualifications pf professiOnal -ptactiqe
which are in the public interest. However, the

~qualified should not  be~ unduly prevented from
practisingAby artificial barriérs to entry nor.
should thé unqualified bé barred from pfactisin§~'i
except in situations whére:the public interest is "

severely endangered.

30 The Monopolies Commission, A report on. the general -
. effect on the public interest of <certain restrictive
practices so far as they prevail in relation to the
supply of professional services, Part Iy The Report,
. ‘ Her Majesty's Stationery Office, October, 1970.
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(2) Where price competition | is not pteSently
permitted, its introduction would constitute the
single most important stimulus _tb .competition,
efficienéy, and innovation. Odly in situations

..where i£s~.disadvéntages aré substantial should
price competition be eliminated. |

(3) Only where the client's trust and confidence is.

" jeopardized or where serious overconcentration. of
practice would occur, are restrictions on forms éf
professional organization justified. ‘Otherwise,
such restrictions yield sligbt' or -non-existant

~ benefits and may be unproductive by impeding
more effiqient methods of distribution. 4Excep£
where detrimental conflicts of interest would
arise, inter-professional partnerships should
not be deterred Since they c¢ould produce
economies of joint supply.

(4) Restrictions on informative advertising should be

32
eliminated.

31

32

Two recent reports from the Monopolies Commission
recommended that architects' and surveyors' services be
subject to price competition. The Commission concluded
that, with limited exceptions, fee scales be abolished
for property valuations and property management by
surveyors. It also proposed that any fee scales for
architects' commissions and other surveyors' services be
established by an independent committee 1in order to
safequard the public interest. See the Financial Times
(London, England), Thursday, November 10, 1977.

Monopolies Commission,‘Report, 1970, 68—86. T ey
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In 1976 the Commission made bublic its report On 
the study of the énti—competitiVe effects of adVertisirq
restrictions impésed by varipué-'professiqnal groups.33
_Since the issueqﬁ and recommendations enumerated by the

Commission are similar for each report, those pertaining to
solicitors are representative of their direction. As in

many Canadian pfqyinces, U.K. solicitors Qho advertise in
unapproved sources are-guilty of prbfessional miscondﬁct and
are liable to sanctions of censure.

The Commission, identified ~ the following
disadvantages associated with the ‘advertising restrictions
imposed on solicitor's services:

(1). They prevent consumers and potential entrants‘from
receiving vitéi information.about the néﬁﬁré of
services offered by individual practitioners ana
firms of proféssionals.

(2) They adversely ‘diminish .thé : competiti§eness,
éfficiency, and innovation of the pfofession‘Whilé

impeding entry.

33 In August, 1973, the Commission was assigned the task of
reporting on advertising restrictions followed by
accountants, veterinarians, surgeons, = stockbrokers,
solicitors, and barristers. '
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(3) They may cause the profession to resort fo less

desirable and challengeable methods of .attracting .

clients resulting in harm "to the public's
“confidence in the profession.34

Concluding that the costs of such. festfictions
outweigh any benefits, the. " Commission ‘advocated the
termination of general bans on advettising in favour of
permitting solicitors Eo use any methods of publicity‘ they
deem suitable subject td the conditions that promotional and

misleading advertising be avoided.

As of January this year, the full Monopolies and

Mergers Commission was examining the reports which were:
submitted to Parliament. Negotiations with the professions.

had also commenced by the Commission whose recommendations

were expected to be adopted.

34 he, Monopolies and Mergers Commission,  Services of

Solicitors in England and _ Wales, Her  Majesty's
Stationery Office, July 1976, 39. : '
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.\ ‘ E. SUMMARY AND CONCLUSIONS

In addition to studies in other provinces and
countries, two reports in Ontario have identified the - major.

problem concerning professional organization.‘ In 1968, ~ the

McRuer Commissioh reported:

We have made it clear that the power to admit a
licensee is not conferred to protect the economic
welfare of the profession or occupation. Those
professions or occupations which have heen granted
self-governing status are charged with a respon-
sibility not only to see that persons licensed are
gualified, but that all qualified . applicants are
licensed. The public has a genrine and very real
interest in knowing that the members of the
self~governing bodies" ave properly trained and
have good ethical standards.

' ) But it must be recognized thal each of  the self-:
governing bodies  has been given & statutory
_monopoly through its licensing powers. What has.

to be guarded against is the use of the power to
license for purposes other than establishing and
presargﬁng sttandards of characitcr, competence., and
skill.”* : : .

A similar conclusion was reached by = the Ontari.o
Committee on the Healing Arts:

This Committee is - fully cognizant  of the
importance of professional  integrity. both to
practitioners and to the public, but we ' remember
also that the delegation of responsibilities "~ by
the state of the professional -licensing bodies:"
confers on those bodies a monopolistic power. Like
other monopolistic concentrations in a society,
this power may not always be exercised in the

' 35 Ontario, Royal Commission Inquiry into 'C‘ivil Righ.tis,
: ~ Report No. 1, Vol. 3, 1968, 1172. ‘ ' ~

RS
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public interest. Such delégatibns of power by the
state are intended, not just primarily but .
exclusively, to be used in ‘a manner which will
promote and maintain high qualitative standards of
‘practice; the sole  justification. for such
delegation of power is ‘the protection of the
public. Even when used with great care and,
“disc¢retion,”  ‘monopolistic powers are alwags
dangerous and require constant public scrutiny.

. The mostvsignificant.national'development-_ﬁowafds‘
a solution of this problem was the extension of the :applif‘
cation of the Combines Investigation Act to professiOnal
services in 1976. The criminal law now exists as a check on
the monopolistic practicgs of a profeséioh which are
contrary to the public-interest. 'Activities which continue
to be exempt are .those specified by law or subject to
effective public regulation. Further amendments to the law
will, go a long way to clarify = the regdlétéd. conduct
exemption.

The distinction between the public interest and. ’
profe8510nal self lnterest was ‘drawn clearly in the one case
under the Combines Investigation Act 1nvolv1ng a_profe551on.
That case éoncerned‘an‘agreemént among the members of the |
B.C. Professional Pharmacists' Society to apply a surcharge.
of $1.00 on prescriptions supplied to persons .tecéiving

welfare benefits. Questions concerning the public» interest

and the effect of provincial legislation arose during the

36 Ontario, Report of the Commlttee on the Healing Arts,
Vol. l, 1970, 7.

AU S
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trial. These comments by Mr. Justice Seaton of the Supreme

Court of British Columbia shOuld_be- kept ‘in mind ’by’ all

professionals:

It can also be said that competition is limited in

“that the Pharmacy Act eliminates competition from
non-pharmacists. That Act is for the protection -
- .of the buyers of prescriptions not the sellers.

The .powers necessarily given a profession to
protect the public may not be wused against the
public interest. Where, as here, competition can
only exist among a limited number the . protection
of that competition is of increased importance;37 '

The Society was found guilty on two counts under_Asections

A32(1)(c) and (d) of the Act.

The new competition legislation extends to

all -

professions an environment which provides protection to the

public from the unwarranted and unreasonable exerc¢ise of

monopoly power. Prior to the coming into force of the :

amendments to section 32, I c¢onducted a Notification

Programme, informing service industry associations of

new law.

the

Where possible, I also pointed out specific.

practices which might be illegal aﬁtéf ~July” 1, 1976 and

invited any questions. Representatives of many professional:

bodies have met with me or my officials in recent years to

discuss specific problems and they have generally'.disblayedr

a desire to comply with the law.

37

The Queen vs. B.C. Professional Pharmacists Society

'et_'

al. (1971), 1 W.w.R. 705; 17 D.L.R. (3d) 285;
- C.P.R. 129. , . . o

Tt
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Nevertheless, the attitude that competition is
unprofessional or unethical is still a strong one. While

there have been changes regarding enforced fee schedules,

In some cases, restrictions on informative advertising and

bans on compéting for work still exist. =~ A recent -repoft'

concerning consulting engineers in Ontario -‘illustrates the
reluctapce to change among members of a profession. It |is
reported that cohsulting éngineers have failed to take
advantage of a relaXétion of advertising 'pbnstraints. even
though it was determined by their association that lack of

advertising was responsible for the loss of -work in Canada
38 ' o

" to foreign consultants.

While changeé in this attitude bannot be
legislated, they will be encouraged by an environment which
reduces the scope of restrictions and regulation. Thére is
no justification ' for legislative provisions which‘ allow
professional organizations complete discfetion in activities
such as control over . fees, ' informative advertising, and
other forms of competition; Similarly it shéuld be possible
fhrough careful drafting to avoid assigning broad powers

which might be interpreted as authority to impose artificial

restraints .on competition.

38 ° Globe and Mail, September 14, 1977.

there is still a reluctance to engage in price competition.

e
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It has been réported to tﬁe Bureau of 'Compefition
Policy on several ocbasions that some of the -professions
and other industries in the services sector ‘wbuld request
new or additional provincial iegislation to. exempt their
~éé—tivities froﬁ gﬁé Combines Investigation Act. :;I db. not
know if the Committee has received éuch sdbmissions;‘but. if
it has, they:should be considered,with caution. I aﬁ nét
aware of any case where the public interest is better served
by restrictions on competition in the supply of professional
services which would !now _be illegal under .the Combines
Investigation Act. As dischssed above, the Act incorporates
a defence for arrangeménts which relate only to standards. of
competence and integrity reasonably ~neCessar§ for Aﬁhe.
pfotgction of the public. A .profeséion which wants to
engage only in suchharrangements has noﬁhing to fear under
the criminal law. The rationale Ffor provincial .legislation
or regulation of such activities arises in those cases where
the province believes that the specific, arrangements it
considers necessary would either not arise or could not be
enforced without compulsion. A suggéstion that a prqfession
requires additional ' exemption 1is likely,‘based on  the
c0ntinuin§ attitude that competition is unéréfessional and
should be looked at sdspicioulsy.

Since the Committee's - recommendations» will
significantly influence the fuﬁure.strength and persistence

of -such attitudes, due consideration of . the role of

ety
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competition as an effective regulator is an essential

ingredient in the Committee's evaluation of its terms of .

reference. Safeguarding against the abuses of monopoly

poWe? can be achieved by " restricting the profession's:

control to those activities which are absolutély necéssary
to protect the public, by specifically and narrowly defining

the sphere of those activities, and by providing a mechanism

for effective regulation including the appointment of léy

members to governing bodies.
Questions of -the division of functions and Jjuris-
diction of professional groups, the creation of new groups

and sub~groups and the recognition of para~-professionals

should be considered solely in the cdntext. of assuring

minimum standards of quality if  such standards are

necessary. Such decisions should not include consideration

of protecting the existing members of a profession or

preventing cbmpetition between two or more professional
groups, but rather follow the criteria that every person
Qualified to provide a service be permitted to do so.

* In regard to the latter point, only 1in rare

circumstances should Cahadian ditizenship or British subject

status be deemed a proper condition of entry. Commenting on
its appropriateness in the dentisty profession, the Ontario
Committee on the Healing Arts noted that "It would be’

difficult to conceiverf an attribute that is 1less' related -

MR A .

to competence to care for the dental health of,,phe public

-
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than tﬁe Cahadian‘citizenship'of.the préctitioner;"
The- éublic interest in >dynamic' éndv efficient

markets for professional.services"need not conflict with

legitimate needs for.protection from the unqualified; As

) -aigéu;séé; prdviﬁéiéi legislatién ﬁay' remove the checks
found in the Combines Invéstigatibn Acﬁ on the ’égeréiée- éf
monopoly power by thé_proféssioﬁs; It is eséehtiali that
such exemptions be limited_to those activities where it is
necessary and that alternative checks bev'provided -through
adequate public represenﬁation on goﬁerningv bodies and
effective public regulation; Such an appfoach .wiil ﬁdsﬁef
the much needed devéldpment of cdmpetition'and‘efficiendy in

‘ _ the p'rofessiona]. sector of the economy .»and improve pﬁblic

confidence in the professions. -

39 Ontario, Report of the Committee of the Healing Arts,
Vol 3, 1970, 51. :
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