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this Jurlsprudence.would apply in the. case of thosetlndustrlcs
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"LAW AND LCONOMICS WORKSHOP »“ o N (;}

Competition Policy and Regulation: The Jabour Case

Section II: ‘ThevJabour Case.

A._ The Fxten51on of the Comblnes Investlgatlon Act to
Profe551ona1 Serv1ces . v : :

The'Stage I amendments to the Combines»Investigation.

Act in 1976 were effected in recognltlon of the. ex1st1ng Jurls—

prudente concernlng regulated act1v1t1es and the assumptlon that o

to be caught by the Act for the first time, = - ..

.The extensioﬁ of Canadian antitrust law to services

was pexhaps the most 51gn1f1cant 51nglc change brought about by

Stage I. berv1tes were deflned to 1nc1ude profe551onal serv1ccs

Department officials saw.no serloustconfllctubetween:the Act-andt,

the provincial statutes authorizing<self—reguiatiﬁg prdfesstohsﬂfl'”"

to sct reasonable entry and quallty etandards. The Department s

explanatory’ﬂotes spec1f1Ca11y’p01nted'out thatﬂa'ﬁumﬁer'bf'

services 1ntlud1ng the profe551ons ”would continue to be immune S

from the leglslatlon to the extent that thelr act1v1tles were

=

regulated or expressly authorlzed by law,';and-later:

”Many of the profe351ons enjoy- exten31ve powers
. of self regulatlon under Provincial statutes, =~ .7
particularly in matters affectlng professional -
standards such as eéntry requirements. -The
proposed amendments would not affect those
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* The word "article' was changed in most sections of “the Act
to "product" and product was defined.-as including an article
and service; " 'service! means a. service of any dcqrr1ptlon

~whether industrial, tltldh p] clession 14]. or ot Ilexa\i~a U os )
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arrangements. However, 'commercial' dctivities .
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such as the fixing of fees are frequently not
covered by the Provincial laws, and in such cases
they would henceforth have to be in accordance

with the provisions of the Combines Investigation
Act, unless covered by valid provincial legislation.

"no*

It is interesting to note that this concept was widely
understood and other groups in the services sector were concerned
that they lacked such protection. During debate on the Bill,
the Canadian Real Estate Association sought assurance that its
entry requirements would not create problems under the prohibition
in s. 32(1) on agreements to lessen competition unduly. “Although
it could be argued that a court would not likely find such
restrictions illegal, any doubt was removed by adding this
defence as ss. 32(6):

"In a prosecution under subsection (1), the

court shall not convict the accused if it

finds that the conspiracy, combination,

agreement or arrangement relates only to a

service and to standards of competence and

integrity that are reasonably necessary for

the protection of the public

(a).in the practice of a trade or profession
relating to such service; or

(b) in the collection and dissemination of
information rleating to such service."

The language of this section was carefully chosen. The
word '"ethics'" does Qot appear because of concern that it would
effectively provide a blanket exemption for all Codes of Ethics.
It was known that many already included provisions against
competitive activity and others could easily be amended to do
so.

The 1976 amendments and the Director's Notification

Program led to a series of meetings with professional associations.

ey and Lornorare Affairs, Proposals for a New Competition
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The notion\that the ”regulated conduct”-exemption was limited

to act1v1t1es spec1f1cally author1zed by law or effectlvely

-‘regulated by a publ1c body pursuant to ‘valid statute const1tuted

a cont1nu1ng thread of such d1scusslons. Whethcr or not the
Dlrector of the day agreed that a purely self-regulatlng body
should—setmh1n1hun fees or otherw1se restr1ct competltlon, w1thout
public superv1s1on, he d1d not undertake inquiries if such

act1v1ty was taken pursuant to spec1f1c statutory authority. In -

fact, a rev1ew of the Bureau [ record 1llustrates that rather

- than actlvely seeklng out cases to challenge '1t responded

':cautlously to compla1nts brought to 1ts attentlon.”

The most 1mmed1ate and 51gn1f1cant effect of the 1976

amendments came- not from v1gorous enforcement of the new laws,

o but from voluntary compl1ance In real estate law archltecture,

and others, assoc1atlons elther w1thdrew thelr set fees or made -

it clear that they would not be enforced Where tarlffs stayed

on the’ b°°k5’ theY either became dated or were descrlbed as 7

belng "guldes“ only and 1t was well known that they were not

- w1dely followed Even in Quebec, where 1aws requlre ‘minimum

"tarlffs and prov1de for effectlve regulatlon by the Off1ce des

Plofe551on and Lleutenant Governor 1n Counc1l no’ new tarlffs

\,

have been approved since 1973
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While such voluntary compliance diminished the likeli-
hood of a Combines challenge on fees, it presaged enforcement on
other fronts. Although the Bureau had always expressed its
concern about issues such as prohibitions on advertising and
unreasonable restrictions on entry,* the self-regulating bodies
appeared more reluctant to alter their practices in these areas.
It is not clear if this was because they saw the battle for
fixed fees lost but were not prepared to concede other issues,
or rather if they saw a distinction in their statutory powers:
While few had specific powers to regulate advertising and other
commercial practices, such activities may be more easily
justified under general powers to maintain ethics and quality
than price-fixing would be.

The application of the Combines Investigation Act to
agreements to restrict advertising illustrates that in spite of
its weaknesses, it does envisage the wide variety of activities
that may be subject to collusion and allows for each to be
examined on its own merits.

Economists have long debated the affects of advertising
on competition. In oligopolistic markets involving rélatively
homogeneous producta, it can be .argued that extensive promotion
is directed at product differention and creating or altering

consumer taste. Brand loyalty and high advertising costs impose

* See, for example, Bureau of Competition Policy, Stage I
Competition Policy Background Papers, April, 1976.
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barriers to new entry and firms are able to extract higher prices.
An opposing view is that advertising promotes competition by
adding to the consumers' stock of knowledge. The perfect

competition model assumes, inter alia, perfect knowledge on the

part of buyers and sellers in the market. To the extent that
advertising moves the level of knowledge closer to tﬁgixdeal it
is beneficial.

These differing viewpoints are not necessarily mutually
exclusive, and it is the latter which is relevant when considering
markets for professional services. There is no qdestion but that
consumer ignorance of professional services is high.* 1In fact
it is because consumers are not expected to possess a@equate
information that the professions have been granted powers of
self-regulation - to protect-the-public by assuring that-omly - mmiaica
those who are qualified and honest can practice.- .

In the absence of advertlslng, profe551onals compete
for business on the basis of reputation and in fact, people tend =

to select a lawyer on the recommendation of acquaintances.**

Some of those opposed to advertising argue that it will increase

.concentration by allowing the large to expand at the expense of

the small. On the contrary, it is reliance on word-of-mouth

\

which likely favours the large and imposes a significant barrier

to entry.

* ABA study

** "Public Attitudes to Lawyers and Lawyer Advertising" A Public
Opinion Study Conducted for the Canadian Bar Association by
the Canadian Gallup Poll Limited, April, 1978,
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“unique features known.

The basic information which has typically not been
publicly available in the professions includes fees, specialization
or preferred areas of practice, qualifications, location,ibffice
hours, languages spoken and methods of payment available.
Access to such information gives consumers a wider basis on
which to select the peréon who beét mééts.their needs. This
does not mean that reputation or other criteria are replaced,
only supplemented. '

In this model, suppliers must become more sensitive to
consumer demands. If consumers demonstrate a preference for
seeing a lawyer on Saturdays, it will be necessary to decide
whether to open then or not. If the fee for a routine service
is significant in the choice of one practitioner over another,
then more careful consideration to costs and-fees-will have to
be made.

The benefits of advertising in markets characterized
by a large npmbef of suppliers and a'high level of consumer
ignorance may be great.* Price competition not only leads to
lower fees, but also encourages greater efficiency to lower
costs. Innovation in methods of providing services (t.g. legal
clinics) as well as techniques is more likely to flourish when
market forces are a; work. Advertising will reduce barriers to

entry by allowing the new firm to make its presence and any

* Muzondo-Pazderka concluded that the advertising ban contri-
buted 10.8% to professional incomes in 1970.

Bama e e e e e e - T . — ave



It is perhaps in its affect on innovation that adver-
tising may be most important. It is significant to note that
the two publié inquiries under the Combines Investigation Act
concerning advertising prohibitions involved new and low-cost
delivery systems.

Although the conéépt is nbﬁ_directly articulated in the
Act, the Director found a distinction between "informative' and
"persuasive' advertising, As a mattér of policy, competition
officials were more concerned with restrictions on the advertising
of qualifications, location and hours of business, specialization
and above all, fees. It is the dissemination of such information
which facilitates the functioning of market forces. Restrictions
on advertising aimed only at persuading consumers to choose one
firm over another for other reasons would be less likely to run
afoul of section 32. This position goes some way to meeting the
concerns expressed in some circles that governing bodies still
be able to regulate publicity to assure certain standards of
taste and respect for the profession. What ever one's personal
views of this attitude, it is difficult to find a competition
policy argument against a rule that a professional's-advertising
be "dignified" as long as it does not prevent the dissemination

N

of basic information.
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Section 32(1)(c) of the Act prohibits agreements or
arrangements to lessen competition unduly in the production,
sale or supply of a product, including a professional service.
Subsection 2 provides a defence for those arrangements which
relate only to certain matters enumerated, including the
restriction of advertising or promotion. That defence is lost
if the agreement or arrangement has lessened or is likely to
lessen competition unduly in respect of:

a) prices,

b) quantity or quality of production,

c) markets or customers, or

d) channels or methods of distribution,
of it the arrangement has restricted or is likely to restrict
any person from entering into or expanding a business in a
profession.

Consequently, in any prosecution of a profession's
prohibition of advertising it would be necessary for a court
to find one or more of these effects and then determine

whether or not the arrangement would lessen competition unduly.

The Jabour case provided examples of such effects.
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B. Jabour and The Law Society of British Columbia

The case arose as a result of advertisements published
in local Vancouver newspapers by Donald E. Jabour in 1978 at the
time of the opening of his Neighbourhood Legal Clinic. Mr. Jabour
had been a member of the Bar for nearly 20 years-and from 1975
to 1977 was Chairman of the Legal Services Commission of British
Columbia. In that capacity, he had studied the legal needs of
the public and became familiar with the United States experience.
He concluded that the legél services system satisfactorily met
the needs of the wealthy and the poor (through legal aid) but not
middle income people.

To meet this demand, Mr. Jabour decided to establish a
Neighbourhood Legal Clinic modeled along the lines of legal clinics
which had been developed in the United States in recent years.
His examination of those clinics had confirmed in his mind the
need to adve;tise as a means of assuring sufficient volume of
busines; to develop the specialized techniques and maintain the
low prices which characterized this form of delivery system for
legal services. ik

Despite his attempts to discuss the issue with the
Law Society beforeh;nd, the conflict between his advertising and
the Society's virtual prohibition of advertising was obvious:

The Society immediately commenced disciplimary action, After 3
months and a substantial volume of evidence, Mr. Jabour was
found guilty of conduct unbecoming a member of the Society and

a 6-month suspension was recommended,




‘For its part:xthe.SOciety hadﬁbeenﬁawarevoﬁethewDireetorPs

study advertlslng but had not moved ‘to change 1ts “Tules. ;n'

addition, the Treasurer of the Soc1ety ‘had made clear her VleWS

'that theﬂquestlons 1nvolved were. 1nterna1 to. the Soc1ety and not

the respon51b111ty of federal OfflCl&lS. T

The D1rector mon1tored the developments closely and:

prOV1ded a W1tness at the d1sc1p11nary hear1ng -»It was only-

when Mr. Jabour was found gullty that th commenced afm

lI‘EC Q .
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formal 1nqu1ry and caused Lhe Secretary of the SOC1ety to be

subpoenaed ~The Soclety responded by taklng an_ dction_in’ the

Supreme Court of B c. to block ‘the - 1nqu1ryw'

“In-an-earlier effort to stop the Soc1ety g dlSCipllne

hearings, Mr. Jabour had commenced an: actlon under sectlon 31 1
of'theVComblnes Investlgatlon Act alleging that he had suffered'

damages as afresult”of‘conduct'contrar&ftodsection 32; j(In'this“

action, he succeeded in obtalnlng an | 1n3unctlon to, prevent_the

Benchers from actlng upon the D1sc1p11ne Commlttee s recommendatlon

‘MOf a 6 month suspen51on ) Because

N . o~

Veof the Comblnes Investlgatlon Act 1t was agreed that the tr1a1

of. those aspects of both cases would be conducted at the same ff”:"

i
!
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time in the Supreme Court of B.C.*

Although the Court was not asked to rule on the question
of whether or not the Society's prohibition of advertising
constituted an offence under section 32 of the Combines
Investigation Act, some of the evidence that was brought forward
at the trial goes ‘toward the case that would have been made if
that point ﬁad been argued, Evidence was introduced not only of
the effects of the advertising restrictions in British Columbia
and elsewhere in Canada, but also in the United States where the

decision of the Supreme Court in Bates and O'Steen vs. the State

Bar of Arizona** in 1977 had a.profound impact on advertising

rules in the legal profession.

In summary, the evidence presented supported the
theoretical arguments that advertising restrictions lessened
competition in a number of ways to the detriment of the public.
The three B.C. lawyers who had éought the right to advertise
in the previous year were able to testify that their practices

had suffered or failed because of their inability to advertise.

* The Attorney General also challenged the jurisdiction of the
B.C. Supreme Court in the Law Society's action by virtue of
ss. 17 and 18 of the Federal Court Act, The question was
also argued at the Court of Appeal and the Supreme Court of
Canada and in all cases, the jurisdiction of the Supreme Court
of B.C. was upheld.

e cltation
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The evidence showed that the Jacoby and Myers Legal Clinics in

California, which had barely maintained four offi;es_dggingrﬂ

three years expanded to 18 offices within months of the Bates
decision. Legal clinics had often failed elsewhere.

A study of U.S, legal clinics found that the concept
could not operate successfully without advertising.* At the
same time, and contrary to the notion widely held by opponents
of advertising, the study found that the quality of services
offered by clinics was no lower than traditional firms (and
may even be higher). Through specialization and high-volume,
legal clinics were able to offer fees lower than most traditional
firms; theirmaffect'then‘w%s to'reduce”thé“general”ieVels of
fees for services provided by clinics.

The three B.C. lawyeré were able to pro&ide interesting
examples of innovations in means of supplying services, each of
which relied on informing the public of their presence. The
first, of course, was Mr. Jabour's legal clinic, the first in
Canada.- Although business fell when he could not advertise, the
practice was successful, perhaps because of the publicity of
his legal battles with the Law Society., Another new service was
a self-help service; it was successful while it was in the
public eye, but failed when the Law Society refused to allow it
to advertise. The third involved a dockside legal service to
the Gulf Islands of B.C. where there were no practicing lawyers.
Because the Society refused to allow the advertising of times
when the lawyer would be in a town or the fact that he would
travel to an-visland on appointment, the service was finally

Stanned .




FRT- M»mﬁwiﬂ SRR L ey

As interesting as this evidence was to economists
and students of competition policy,‘it had little if any affect
in the courts because it involved issues that were not before
them. Rather, the courts were being asked to rule on the more
narrow question of whether or not the Combines Investigation Act
applies to the Law Society of B.C. and if so, whether or not the
Act is constitutional to that extent, In the Jabour action, the
question of Mr. Jabour's right to freedom of speech was also an
issue.

The main thrust of the Director's argument in the case
rested onthe principles concerning the status of regulated
conduct under the Combines Inve§pigation Act spelled out above.
In essence, it was the Director's contention that a review of
the jurisprudence established that activities were only exempt
from the Act where they were specifically authorized by federal
or provincial legislation or where they were effectively
regulated by a public body acting pursuant to valid law.

Nowhere did the Legal Professions Act authorize the Benchers to

regulate advertising by lawyers. The Act did provide for

regulations governing the profession which were subject to

approval by the Lieutenant Governor in Council. These regulations,

however, contained no provisions governing advertising. Also,
the Act provided for the Benchers to make rules, and although
these rules were not subject to public approval, they similarly
were silent on the question of advertising. It was only in the
Professional Conduct Handbook published by the Benchers and

containing certain rulings that one found the very specific




and extensive restrictions or prohibitions on advertising.

The Courts had previously found that these rulings, published

}
|

"for the guidance of members" did not constitute rules and
regulations under the Act and had no legal authority.*

In support of its position, the Law Society found

e S e A e e e S S S

its authority in the provisions of the Legal Professions Act

-

which entrusted the Society with responsibility for disciplining
members for professional misconduct and conduct unbecoming a
member of the Society. Section 1 of the Act in fact defines
conduct unbecoming a member as including:

"any matter, conduct, or thing that is deemed

in the judgment of the Benchers to be contrary

to the best interest of the public or of the

legal profession, or that tends to harm the

standing of the legal profession."
~The Act also provides for the regulation and governing of the
practice of law in a variety of other ways.

-~ In accepting the Director's position, the Trial Court

found that the Society did not have the statutory authority to

impose its blanket restraint on advertising. It did not deny

its right, and indeed its duty, to ensure that any advertising

conform to standards set by the Benchers in matters of competence,
honesty, integrity and quality. But it found that the Farm

Products Marketing Reference provides only a limited exemption:

TR Tt e T e

"The case is authority for the proposition

that a provincial Act dealing with the regu-

lation of a matter within the competence of

the Province and which is purely local in

nature, and which gives specific powers to the

governing body to engage in marketing activities
. which are prima facie prchibited by the Combines

Act, is not in conflict with the Combines Act.
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Although the Supreme Court of Canada held
that it is within the competence of the
Province to pass such legislation, it does
not follow that simply because a regulated
industry is authorized by the provincial

Act to engage in certain specified marketing
activities which are prima facie prohibited
by the Combines Act, that such a regulated
industry is thereby at liberty to engage in
marketing activities not. so. specified-and - i e
which may be contrary to the Combines Act. : e
Thus if the governing body of a profession

is specifically authorized by the provincial

Act under which it governs the affairs of

that profession, to fix prices, then in such

case any provision in the Combines Act which

makes it an offence to fix prices would not - ——
apply to that governing body because in the

words of Locke, J. 'to perform an act which

the Legislature is empowered to and has-

authorized cannot be an offence against the

state'. However, should that governing body

engage in a marketing activity which is prima

facie contrary to the Combines Act and which
activity has not been specifically authorized

by the provincial Act, then in such case, as

regards that marketing activity, the Combines.

Act would apply.

The Court of Appeal of B.Cf did not agree. Specificqlly{r
it did not accept the notion that the authority to engage in
an activity otherwise prohibited by thevCombines Investigation
Act had to be specific in order to support an exemption. All
that matters is whether or not the authority was granted and
not the specifity of the language used by the legislglure. The
Benchers had been delegated the ﬁower to regulate the profession
in the public interest, including the power to discipline lawyers
for unbecoming conduct. Under the jurisprudence, persons acting
pursuant to powers granted by a legislature could not be found

to be in breach of the Combines Investigation Act.




C. The Supreme Court Decision

The appeal of this case to the Supreme Court of Canada
provided an opportunity for the Federal Government to seek
clarification of the long-standing uncertainty surrounding the
status of regulated activity under the Combines Investigation
Act. The Court was asked to clarify the law in a narrow way
so to adopt principles similar to the U.S., '"state action"
doctrine.

In his argument, the Attorney-GCeneral submitted that
the B.C. Court of Appeal had decided the case by concluding that
regulatory schemes validly established By provincial 1egislation'
fall outside the prohibitions of the Combines Investigation Act.
Those cases concerned the constitutional validity of provincial
marketing legislation. While the existence of the Combines Act
did not prevent a Province from establishing its own regulatory

schemes, it was argued that in the Law Society case, the authority

could not bé taken as being so broad as to shield any activity
by the.Society.

It was submitted that the elements of the regulated
industry defence as developed by the jurisprudence required the
following to be established:

1) a clearly articulated scheme,

2) adopted by the Legislature or Executive,

3) and imposed by "affirmative command" of
the Province on the persons claiming the
de fence.




An attempt was made to draw a distinction between
the self-regulatory authority of the Benchers of the Law Society
in this case and the regulatory authority of Provincial appointees
in the others. The '"scheme" (in this case, the prohibition on
advertising) had not been adopted by the Legislature or Executive
~of the Province, but rather by‘persons elected by their peers and
with a self-interest in the rules governing their commercial
activities. There was no authorization beforehand nor approval
after of the Society's scheme either by the Legislature or the
Executive.
It was submitted that the powers given to the Law

Society did not make it dissimilar to other corporations granted
powers by the Legislature. .The power could be put to proper

or improver use and its exercise would be subject to Federal

and Provincial laws. The power to discipline cannot be used by
the Society to engage in an activity which would be prohibited

by other legislation. The U.S, Courts have developed the notion
that anti-competitive activities cannot simply be permitted or
prompted, but rather must be compelled by the State in order to
gain protection from the anti-trust laws. In the Jabour case,
the Supreme Court was asked to decide that an exemption from the
Combines Act requirés the specific authorization of a self-
regulatory body's activities in order to gain exemption: In

this way, there would be an assurance that Federal laws governing
competition policy will not be set aside even in cases where a

Province had no intention of doing so.
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In its unanimous decision handed down on August 9,
1982, the Supreme Court of Canada rejected the government's
submissions and found that the Combines Investigation Act did
not apply to the Law Society of British Columbia in the case.
The reasons were delivered by Estey, J,

After reviewing the various powers granted under the
Provincial statute to the Law Society, and the various details
of the regulatory scheme, Estey, J. concluded that there was
no question but that the province had the right to establish
legislation regulating the legal profession:

"The general publis is not in a position to

appraise unassisted the need for legal services

or the effectiveness of the services provided

in the client's cause by the practitioner,

and therefore stands in need of protection. It

is the establishment of this protection that is
’ the primary purpose of the Legal Professions Act." *

As to the regulatory mechanism adopted, considerable
emphasis was placed on the importance of maintaining the
independence of the Bar from the state. Whatever the arguments
for or against self-regulation as opposed to some other type of
regulation to achieve these goals, the significant point was ‘
that the Court found that such decision was for the Province

to make and that there is no relevant distinction in law between

\

the two:
"I see nothing in law pathological about the
selection by the provincial Legislature here
of an administrative agency drawn from the
sector of the community to be regulated."**
‘ * Citation p. 20

s CEERtion pi-2t
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In other words, whether the scheme is directly regulated and
supervised by the Legislature or Executive or whether it is left
to operate without any supervision whatsoever had no relevance
in determining its status under the Combines Investigation Act.

The Court therefore rejected the Crown's submission
in favour of the state action doctrine. It found that the
statute directs the Law Society to determine, in the public
interest, those things that constitute conduct unbecoming a
member of the Society and that the decision of the Discipline
Committee in this case presumably reflects the -announced
policy of the Society. Estey, J. concluded: »

"The Statute does not limit the Benchers in

the regulation of advertising nor does it
confine them to matters of standards of
'competence and integrity' in the words of

s. 32(6) of the CIA. The statute authorizes
disciplinary action for 'conduct unbecoming

a member of the Society' and the mandate was
broadly styled by the Legislature when it saw
fit to define 'conduct unbecoming' as including
'any matter, conduct or thing that is deemed. .= ,
in -the judgment of the Benchers to be contrary'»

to the best interest of the public or of the R )
legal profession'."

"The immediate issue therefore is the statutory
authority granted by the province to the
Benchers for its actions and I find this
authority to be present A

* page 26
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Having reached this conclusion, Estey, J. then canvassed
the jurisprudence concerning regulated conducﬁ and the Combines
Investigation Act and found that the Law Society was not subject
to the Act when carrying out its authority under the provincial
legislation:

"The operative words at the beginning of s. 32
are: 'Every one sho conspires, combines, agrees

or arranges with another person'. These words

are broad enough to include all the Benchers
acting as a group or individually or the Law
Society as a corporate entity and any one or

more of the Benchers or of its statutory officers,
or indeed any one with whom the Law Society may
have acted jointly. Consequently, if any two of
these persons, natural or legal, voluntary entered
into an agreement condemned by the CIA, the
offence would be constituted, and on suspicion of
such a situation an inquiry under s, 48 might well
be ordered. What happened here, however, is
something different in character both in fact and
in law.," *

He noted a distinction between a provincial statute
which is coercive in nature as opposed to the voluntary combin-
ations or agreements against which the Combines Act is directed.
In adopting ‘policies and disciplining members for misconduct or
incompetence, the Society was carrying out its duty under the

Provincial Act:

"The words adopted by Parliament in s. 32 and
restated above are not ordinarily found in
language directed to the actions of persons
holding office under a provincially authorized
regulatory body and discharging their respon-
sibilities to the community pursuant to their
constitutive statute. This is particularly so

* page 37-38
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where the group said to be acting 'conspiratorially'
was in fact proceeding at the time in question

as a deliberative body whose existence was

mandated by a provincial statute. When a

federal statute can be properly interpreted so

as not to interfere with a provincial statute,

such an interpretation is to be applied in
preference to another applicable construction

which would bring about a conflict between the

two statutes.

I do not find the words adopted by Parliament

in s. 32(1) taken by itself properly construed
and applied to relate to the action taken by the
Law Society acting in accordance with their
legislative authority, as I have concluded,
under a valid provincial statute." *

The court considered a case in the U.K., Dickson vs.

Pharmaceutical Society of Great Britain, and agreed with the

statement of Lord Denning M.R.:

"If the council of a professional body should

make a rule which is in restraint of trade it

is as much subject to the law of the land as

anyone-else.''" **
But this case was distinguished from the B.C. Law Society case
in a number of ways. The British case did not involve a
statutory governing body but rather a voluntary association.
In the absence of a federal separation of sovereignty and
statutory authority granted to the professional body, the

British case did not require an interpretation of opposing

statutes. N
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. The Court considered the American jurisprudence

including Goldfarb vs. Virginia State Bar (1975), 421 U.S. 773

and Bates vs. State Bar of Arizona (1979), 433 U.S. 350, but

concluded that the American cases were of little help.

Estey, J.'s consideration of the '"regulated industries"
cases led to comments concerning the test of public interest
which raises interesting questions about the future status of

regulated activities under federal law.

" The courts in these cases have said in various
ways that compliance with the edicts of a validly
enacted provincial measure can hardly amount to
something contrary to the public interest. Since
all the cases examined above approach the CIA
on the basis of a criminal charge, actually or
potentially arising under it, the element of
public interest was always present. In Canadian
Breweries, supra, (p. 605) the Court proceeded
on the basis that the word 'unduly' in s. 32

. connotes substantially the same meaning as the
more general words in the same statute 'operated
or is likely to operate to the detriment or against
the interest of the public'. Even the 1975
amendments to s. 32 (supra), by the addition of
sub. 1.1, did not remove 'unduly' from the :
operative provision, subs, (1) of s. 32. So long
as ‘the CIA, or at least Part V, is styled as a
criminal prohibition, proceedings in its imple-
mentation and enforcement will require a demon-
stration of some conduct contrary to the public
interest. It is this element of the federal
Jegislation that these cases all conclude can
be negated by the authority extended by a valid
provincial regulatory statute." * (emphasis added)

The question that arises of course is whether or not
the Court is suggesting that the right of the provinces to
define the public interest within their spheres constitutes a

limitation on the federal criminal law power. The conclusion
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that provincial regulatory schemes operating pursuant to
statutory authority are outside the Combines Investigation Act
is not new. It is now clear that that exemption can be
extended-to self-regulatory bodies acting pursuant to general
rather than specific authority and with no public supervision.
One ié left to speculate as to the result of the decision as

to how far such a self-regulating body may go without running
afoul of competition law and perhaps even more seriously, as to
whether or not the Federal Parliament has the constitutional

authority to establish limits by means of criminal sanctions.
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