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Introduction: Scope and Objectives

" One of the most profouhd developments of the past decade
has beéh‘tﬁe reassessment and restructuring of the :elationship‘
between states and their e¢onomies. This hés been a phenomenon
,transcénding geography, ideoloéy, and the level of industrial and
'economicAdevelopment. At the.macro-level it ﬁas involved the
rejeétion of once dominant central planning mechanisms and their
. replacement with market approaches. At the micro-level of
specific_institutions and techniques it has entailed variants of
privatization or the sale'of publicly-owned enterprises, and the
reform of regulatory instruments for‘coﬁtrolling economic

behaviour.

The subject of.this Handbook is the reform of economic
regul;tory instruments and tecpﬁiqnes. 3Althoug@ all regulation
hasAeCOnomic dimensiéns and consequénces; the scope of this .
project is limited to reform in the regulation of what are
commonly, and loosely, known as "public utilities" in North

America -- namely, firms operating in the transportation,

communications and energy sectors.

‘Economic regﬁlation entails some form and degree of
public control over both the structure of an economic sector and
the behaviour of economic actors. The regulated behaviour may

cover all or some of the following: entry into and exit from a



particular activity, the prices charged, the level of profits

earned and the quality of service provided.

The restructuring and reassessment of regulation (and
public ownership), associated as they are with attempts to place’
greater reliauce on compétition and ﬁarket controls, have provoked
considerable debate. This should not be surprising given the
central role that regulation has played in North America for the

attainment of public policies during most of the past century.

The debate thus far has polarized around two positiuns.
On the one hand, for critics of regulation there is only one
legitimate Jjustification for its use: to correct for market
failures. This position, which is favoured by most economists,
bases its evaluation of existing regulation and its advocacy of
reform on this single objective. Absent market failure,'
deregulation thould occur. Other arguments that may be advanced
to justify regulationAare commonly dismissed as "pseudo-economic",
and are perceived to be little more than attempts to disguise
economic rent-seeking on the part of the presumed beneficiaries of

government regulatory intervention.

On the other hand, there are the defenders of existing -
regulatory regimes who are wedded to the maintenance of those
regimes as the only means for the attainment of existing policy
goals, whatever the original rationale_either for the.goals or the

introduction of regulation for their attainment. For those who




ravour this latter position(vadvoCates'of»regulatory reform, .
particularly‘in its presumably_most-extreme form -- deregulation -
-.are perceived to‘be little more than advocates of private |
monopolization, and "a return to.the mean market mentality of the
nineteenth«century,Ato(the elevation of private greed over the

public interest" (Veljanovski, 1987[ p:3).

Caught in the middle are those who believe that the
goals pursued by regulation are more complex than its CrlthS
maintain. Furthermore, from thls perspective, there may‘be public
policies and instruments.other than regulation that are more

effective for their satisfaction.

One of the causes, and consequences, of this_polari:ed

- debate is the widespread odnfusion oVer the definition and meaning
of deregulation. Deregulation has been used as a generic term by
both advocates and opponents toidescriberchanges,in regulatory
roles'and processes;-gUsed in suoh:a'manner,'thenconcept of
deregulation has clouded, ratner than informed, public debate and
rational‘analysis of.policy opjectives and alternative
instruments. The.extent<and implications of the confusion will be
discussed below. For our purposes, theASignificance of theAdebate
is that it underscores the value of this progect which is to
provide a survey_of the range of possible reforms to regulatory

regimes that could be introduced.



In this Handbook, we éhall eschew the use of ﬁhe terﬁ
"deregulaﬁion" beéause it is iargely a ﬁisndmef inasmuch as little‘
actual deregulatiﬁn has actually occurred in many sectors said to
be deregulated - such as, for example, American
telecommunications (Crandall, 1990) . Moreover; eyen when
.traditional regulatory instruments have been removed this has not
lead to a situation, contrary to some critics, in which all
go&ernment intervention, inclﬁdinq other forms of_regﬁlation( has
ceased to exist. In fégt, as this Handbook will demonstrate, the
‘normal, not the_exceptibnél, development even when traditional

regulation is removed is to introduce other regulatory instruments

combined with other policies to attain traditional goals sought

through the use of regulation.

The perspective of this Handbook is that regulatory-
reform is a more useful and embracing term to describe the process
and thé outcomes associated with the re-evaluéﬁion‘of government
regulation. Regulatory reform can run the gamut from maintenance
of‘traditiénal public goals while adjusting the means, in varying
‘ways and degreeé; for their attainment to fundamental redefinition
and recasting of policy objectiveé and instruments. To build the
case for a comp:ehensive-appreciation of the possibiiities for
" reform, it 1is necessary to analySelthe alternative understahdings’
of the function of economic regulation. The primary conclusion to

be drawn from a review of the history of‘employment of economic

regulation is that it has been justified'on two broad grounds. In

' the first place, its original purposé was to act as society's




economic policeman to ensure that a regulated firm --

traditionally,‘in this casé, a monopoly -- does not abuse its

market powér'either to. earn monopolistic»profits or to
discriminaté among its customers. This form of regulation is
usually described as behavioural regulation, with the specific

behavioural aspects narrowly defined.

The second basis for the employment of regulation dates

from the 1930s and the Depression era; society seeks to limit

‘competition either to protect or promote the interests of the

individual economic actors involved or to promote some presumed
larger.public pﬁrposé.. In these insﬁances,»in'the quds of Kay.
and Vickers, “where.competifion is feasible but undesirable",
reguiatioh is used to restrict competition (1990, p.228). When
regulétion is éo used, the typesiof regulatory'qonstraints are
expanded to include structural as wéii as behavioﬁral regulation.
Airline] highway,tranéport ahd'broadcasting regulation in North.

America represent examples of this type of regulation.

It must be emphasized that the preceding does not assume

that society does in fact benefit from this type of regulation or,

alternatively, that the social benefits are greater than those

- conferred on .the :egulated firms including thei: employees.'

Indeed, the evidence suggests that, in too many cases, the h
opposite.is the result: regulated firms are the prime
beneficiaries of the "private use of the public interest", to

invert Schultze' phrase-(Schultze; 1977). our point is éimply
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that historically there have been cases where a broader positive

' objective than simple monopoly control has been pursued through

the use of economic- regulation.

Given that economic regulation has been employed in
North America particularly for both the ﬁegative and positive
' purposes just. described, it would seem appropriate to assume that
regulatory refdrm initiatives would be introduced to deal with one
or the other types of rfegulation. In other words, one should -
assume that thé purpdsesvof regulatory reform wi;l be, at é

minimum, as complex as the .original justifications for the -
introduction of regulation. ' : ' .

In fact, as‘snall be seen shortly, there is an

additional reason ‘which emerges largely from the regulatory
initiatives of those countries_engaged in privatization.
Regulato:y‘reform in this case entails the modification of
regulatory instruments, structural and behavioural, again for
poéitive reasons: to promote the introduction and expansion of
competition. This third type of reform has involved a mixtute éf
'the original regulatory instruments, namely, the prevention of
abuse of monopoly or domihant market power, as well as creating
conditions within which competitive mérkets can de&elop and

flourish.

- The regulatory reforms that are the subject of this _ .

study have bccurred in two distinct but increasingly overlapping




. contexts. The.first is the almost exclusively Ndrth Ameriqan
context where economiC'reguiation'haSAloﬁg been an important
instrument for the control of economic behaviour in a nnmber'of
sectors. In North America, the past decade has witnessed ‘the most
serious and concentratéd attempt sinée thé 1930s to assess the
appropriatehess ana_effectiveness of regulatory'instrumentsf
Elsewhere, attentidn has been ditecte@ at rggulatory'inst;uments-
aé_a concomitant of privatization initiatives. One common
characteristic of ﬁhése initiatives is that they have.resulted‘in
the creation of privéte monopoiies-or, at a minimum, firms capable
of dominafing their markets. As a ccﬁsequence; govérnménts
. embarking 6n privatization have‘had to ;ddress‘the fundamental
question of how to prevent the ébuse of their market bower by the
newly privatized firms. _Thié has led them in a search fér'
'appropriate regﬁlatofy and other instruments, but, in most cases,
~ they have been loath to adopt_traditional North American
~regulatory techniques. ThisAreluptance'to_adopt.those teéhniques.
reflects a number of causes, not the least of which is the

.increasing dissatisfaction with them found in North America.

- As notédA fhese two contekts are nd longer distinct
inasmuch as North American attéﬁpts to reform their diverse
"régulatofy regimesAincreasingly are drawing on new regulatory
appréaches déveloped in‘c5un;rieslengaged inApriyatiiation. Tﬁe
most'obvious,~bﬁt,notAthé Only,'éxample_of»this is ﬁhe‘récenﬁf
introduction in the Unitéd~Statesvof a pri;e_cap.reguLatofy SyStem.

for telecommunications at the federal»le&el, aAsystém that was



introduced a feQ vears earlier in the United Kingdom following tﬁe
privatization of British Teleeom. The United Kingdom's regulatory
inieiative was a direcﬁ consequeﬁce of a belief that North
american regulatory approaches were noﬁ desirable (Littiechild,

1983) .

Although there have been a number of other studies’of
regulatory reform, they have been primarily sector or country -
specific, ahd have sought to analyse the procees and consequences
of reforms. Alternatively, some studies have sought to describe
and evaluate the attributes and relative merits of individual
reform proposals at a cénceptﬁal or theo;etical level. This.
Handbook takes .as its focus the Canadian experience withA
regulatory reform, with the purpose being to describe the major
alternative techniques and instruments that have been employed in
Canada. - Where Cenaaa does not proQide examples of other
substantial reform alternatives that have been introduced, the
Canadian experience will be supplemented with examples drawn from °

other countries.

Although Canada is normally not thought to be one of
those countries that has undertaken comprehensive regulatory
reform, it could be said to have both a long and a short ‘history

of such reform. It has a long history because possibly the first

" major act of regulatory reform was introduced in Canada, in 1967,

when the.regulatory‘regime for railway pricing was fundamentally

revised (Heaver and Nelson, 1977). Instead of the traditional




tariffing system, railway pricing after 1967 was subject to a fo:m>v
of bahded or minimum-maximum pricing controls, with the railways
given considerable freedom within these limits to set their own
prices iﬁ response to their-understanding of.economic conditions,
This specific reform was important not only because of its
immediate and dramatic impact on thefpeffofmance of Canadian
railways (Caves and Christensenh 1978); but because the example
clearly inf%uenced subéequent'American transportation':egulatory

reforms.

Canada, compared to:some countries; has a relatively
short history of régﬁlatory reform in that:most Canadian reforms:
were introdﬁced only recently and largely folloﬁ the precedents
set in.the United Sﬁates and elsewhere. Despite the recent_natufe
of tﬁese reforms,'héwevef, it can be said that Canada is now
experimenting with énd'emplcying é Qide array of new and modified

app:oadheS"to traditional regulation.

The assﬁhption of this Handbook is that the Canadian
experience offers some useful conceptual and deéign support for
o;her cogntries‘in which regulétpry reform 1is currently being
contemplated. _Canada‘é experience may also have a wider relevance
. and value due to its long tradition of combining economic -

regulation sihila: to:thét ehployed in the United States with
public ownership,'which‘has been the:nprm in many other countriés;
This tradition of combiniﬁg‘régulation and-public ownership has =

been, until recently, uniqﬁe to Canada, and it is a major factor
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in shaping both the development of Canada's use of regulation as a
primary instrument of governing and its recent embrace of both
regulatory reform and privatization (Schultz, 1978).
Conaequently, for those countries that are engaged in
privatization, tﬁe Canadian exXperience may be instructive in
aiding them to develop alternative forms,df public control during

the transition from monopoly to competition.

‘This Handbook consists of four parts. The first is a
discussion of the purposes of regulatory reform‘whiah is presented
in Chapter One. While these may be obvious to some readers, the
ideological debate referred to above suggests that they cannot be .
taken for granted, C;arifying the purposes of reform will require
a discuésion of the range of purposes for which economic
regulation has been employed and how those purposes may have
become less relevant, less viable,.or just as.importantly, have

been supplemented by additional goals.

Ona of the interesting aspects of the debate over
regulatory reform is that it has caused a reconsideratioh and
reassessment of traditional regulatory inétitutionS'as well as
policies, techniques and methods. 1In particular, where separate,
non--departmental regulatory agencies -- particularly those
granted a significant degree of autonomy f:om political
authorities -~ have bean primary instruments, one aspect of the .
debate over regulatory reform has been the appropriate naﬁure of

the political-fegulatory relationship. Chapter Two describes
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various macro-institutional reforms that have been introduced or

proposed.

Chapter Three categorizes;and describes the major reform
alternatives in reéulatory te;hniqués and objectives that have
been introduced -in Caﬁéda, supplemented, as noted,iwith non-
Canadian examples such as price cap regulation. One of~£he most
iméortant aspects of the debates over both the macro and'mic;b
.componéhts of teform_has been the relationship between‘regulatory_.
'fefdrm and the roles~and.responsibilities of competition/antitrust
policy and authorities. 'GiQen that one of the céntrai, albeit not
the only, objectives of reguiatdry‘réform is fo place greater |
relianceton market forces,‘sUch reform has,obviéus implicatiqn§
for competition policyAaQq its inétruments;-

Chapter'Foﬁr survefs tﬁe principal.conéequenées of
regulatory reform as it pertains to cohpétition pélicy.~ In
pafticular, ;t looks at béth the enhanced role of regulatory
reform and attempts to make'regulatioﬁ and competition policy co-
“exist and Edmplement‘oné'another,’as_oppOSed~to thé traditional

assumption of mutual exclusivity.
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Chapter One: The Purposes of Regulatory Reform
The purposes of. regulatory reform should be both obvious

and-eésily summarized. Unfdrﬁunately( this 1s not the case as

there is no general agreement on either the meaning of the term or

. its measurement. The debateAreferred:to above over the nature,

not to mention the merits, of deregulation is a clear indication
of thé controversies involved. The confusion about the purposes
of regulatory reform, other than, over a tautological statement of

those purposes, should not be all that surprising given that there

.15 a corresponding lack of agreement on the meaning of the most

basic concepts i.e., economic reguiation and deregulgtion.' It - .
therefore is important for the purposes oflthis ﬁandbook to
clarify this debate so that the full range of reform possibilities
can be appreciated.' Conséquently, welshéll start with an attempt

to clear away some of the conceptual ambiguity‘surrounding it
1.1 Dafinitions of Regulation

As previously stated, economic regulation has been

'subjegt to considerable academic and public scfutiny for more. than -

a decade, especially in North Amefica; Numerous studies have
sought to describe and explain its int:oduction, evolution and,
most importantly, its flaws and failures. What is éurprising,

despite this attention, is that there is little general agreement .

on the meaning of the central concept: economic regulation. The

following is a partial collection of some of the definitions that
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have been offered. It should be noted that-even though some of
them ma§ apéear-to be definitionsvof éiwider phenomenon than
etondmic regulation,‘the céntext iﬁ which'they'are uéed.is one
that is primarily, if not solely, limited to what we have

/ o
described as economic regulation.

Regulation ... 'is any constraint imposed upon the normal
freedom of individuals by the legitimate activity of
government (Brown-John, 1981, p.7).

Economlc regulatlon (is) the imposition of rules by a
government, backed by the use of penalties, that are intended
to specifically modify the economic behaviour of individuals
and firms in the private sector (Priest et al, 1980, p.5).

: :  Economic regulation ... is the imposition of rules intended

’ . to modify economic behaviour significantly, which is backed

up by the authorlty of the state (Economic Council of Canada,
1978, p. 15) o , ‘
Regulation is the publlc admlnlstratlve pollc1ng of a private
activity with respect to a rule prescribed in the public
interest (Mitnick, 1980, p. 7)

Regulatlon exlists to affect the relatlonshlps in and results
- of private markets (Trebllcock, et al, 1978, p.1l1l).

. Regulation attempts to restrlct people S behavxour
(Needham, 1983, p.1l).

Regulatlon is what regulators do (Anon.).
1.2 Definitions of Deregulation
_Turning to the definitions of deregulation, we find an .

equivalent range of meanings for the»same‘tefm. The following is

only a partial listing.

.. E S Deregulatlon entails “"a reduction or substantial ellmlnat:.on'
' . of regulatory constraints" (Peltzman, 1989, p. 2)




_14 -

.Deregulation is defined as the loosening of restrictions on
the entry and exit from a market and on the setting of .prices
(Rubsamen, 1989, p.103%5).

Outright deregulation means "the total removal of a set of
regulatory constraints either at once or in stages"
(Stanbury, 1987, p.508).

Total economic deregulationﬁ "the whole panoply of controls
over price, entry, exit or the range of business in which
firms may engage, may be removed and the industry left to be
disciplined by competition and the forces of the marketplace"
(Swann, 1989, p.1ll).

Deregulation may mean a complete restoration of market

mechanisms and withdrawal of government intervention
(Stone, 1982, p.250, emphasis in original).

As the above list suggests, the various attempts to
define economic deregulation,.and with it, economic regulation,
reflect a mix of intentions, consequences, objectives, tools,
processes, targets and temporal dimensions. The problems that
result are not simply semantic and definitional in nature. The
fact that.neither regulation nor deregulation'are "uncontested
_conceots" (Cok‘et al., 1985) can result in considerable confusion
-inasmuch as individuals may not be referrlng to the same thlng
when dlscu551ng either of them. Breyer, for example, refers ln_a‘
recent volume to the deregulation of telecommunications; he even
introduces the concept of "pure deregulation". -Crandall, in
contrast, contends in the same volume that no such deregulation
has taken place (Breyer,419901and Crandall, 1990).

A related problem, given the disparate meanings that can
be assigned to the concepts, is that anything can be subsnmed

under them depending on one's objective. tTunstall, for-instance,l
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aréues that both‘the American Telephone and Télegréph Company
(AT&T) divestiture and the American government's decision to end
the antitrust éﬁit,against International BuSiness Machines (IBM)
are examples of deregulétion (Tunstail, 1986) . Others have used-
any and.evéry example of ﬁhe éresumed negative consequénces'of
_deregﬁlation 6r‘régulatqu reform -- such as airport conge;ﬁion
and lost baggage.in the case of U.S. airline deregulaﬁion -- to
attack the policy. As Alfted Kahn has noted ih.this contékt; "the.
ﬁendehcy to regard every real or imagingd problem as just another.
escape from tﬁé box we'Pandoras opened in 1978, however,lis'not |
~only sloppy thihking, it interferes with phe Searéﬁ'for sensibie-

remedies" (Kahn, 1988, p.22).'

But the sloppy thinking is not only_on the side of those -
Qppoéed.to, or critical of, derégulation'and'regulatory reform.
Even the former does not and cannof_entail the "total removal" of
public-cont:ols or "cbhplete resﬁoraﬁion ofrmarkef méchanisms and
remdval of-governménﬁai intervention".- As Kéy and Vickers: have
-argued, such a sugéest;on is "misleading" because regulatory
réform "as often as not" entails the création of ihplementation of
"new and generally mofe explicit rggulatorf structures" (1990,

p.223).
1.3 Purposes 6£'Rhgu1$tion
One of the primary reasons for the absence of generally

accepted-definitionsAof fegulation, deregulatién and, by

4
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extensi;n, regulatory reform is that the'definitionalvconflicts
énd the concomitant ideological battles represent a . lack of
agreement on the underlying purpose or function of economic
regulation. Absent such an agreement, we argue'that it is
difficult to develop a generally persuasive case for an acéeptance
of the proposition that fegulatory reform inQolves a broad range
of possibilities and not simply the single case of deregulation,

whatever that means.

To address this issue and to build»theAcése for a
comprehensive appreciation of the possibilities.of feform, it is
necessary to analyse the alternative understandings of the
function of economic :eguiation. A useful startiné point is the
traditional economics paradigm which contends "that the principal
justification for public po;icy intervention lies in the frequent
and numerous shortcomings of market outcomes" (Wolf, 1988, p.17).
Although many analysts include several specific types of market
failures, including externalities, narrowly defined public goods
and inadequate information, Qe suggest that the primary, if not
the only, case of market'failure that jﬁstifies économic
regulatory intervention, according to the traditional paradigm, ig
natu?al monopoly. A related aspect of this focus on a mafket
failure ratiohale for regulation is the_presumed purpose of
regulation. Sherman's statement of that purpose is not,atypical
of the economics literature: "Regulation seeks thé éame outcome |
that an ideally functidning market'Can’échieve"’(Shermaﬁ 1989,

p.17). In short, according to the dominant economic paradigm,




economic regulation is a social response to a specific form of

market failure and it is meant to be a substitute for competition: |

1.4 Problems with the Market Failure Paradigm

There are'eeQeral problems with this rather narrow
explanation} and justification, for'economic regulation.- In the
firs£ place, as CharleS‘Schultze has noted, it involves "the
rebuttable presumption that the desirable mode. of carrylng out
economic and social act1v1t1es is through a network of private and
vvoLuntary arrangements --,called, for short, .'the private market'"
(Schultze, 1977( p.13). Bue heigoes on to ask, why should "we.
think of the public sector as intervening in the private sector,
and noe vice vefsa"? Richard Nelson provides a partial aﬁswer
whiph is particularly germane to our underetanding of the

complexity and scope of regulatory reform:

The market failure perspective on the appropriate roles of
government also strikes me as hindering our ability to see
the institutional complexity that marks modern mixed
political economies....

" A case can be made that the "failure" language of firms in
markets ... is not even a particularly good way to start on
the question of appropriate governmental roles. It connotes
that governmental programs are a last resort, put in place,
as it were, to do necessary or wanted things that other
institutions are not doing adequately. This implies that use
of government is or should be exceptional.... [But] the
influence of government is universal. Government sets the
basic ground rules that define and delimit how other '
institutions are to operate. And governmental means are the
natural ones to employ to achieve purposes widely regarded as
public purposes. Government is not there so much because

. other institutions occasionally fail, but to set the stage so
that they can work decently well in their assigned arenas of
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action, or as a chosen instrumentality in its own right for
getting a job done (Nelson, 1987, p.544). ,

There are two other major objections to the "market

failure" explanation for economic regulation -- one conceptual,

the other empirical. The conceptual argument concerns the

assumption that

particularly in

regulation is a substitute for competition,

the formulation offered by Sherman (1989). If

competition is presumed to be a means for promoting economic

efficiency in all its forms -- technical, allocative and

innovative -- as well as a control for X-inefficiency (Berg and

Tschirhart, 1988, pp. 9-10), then it is erroneous to see

regulation as a
"is essentially
monopoly; it is
1983, p.7). If
limitations and

anything, it is

substitute. As Littlechild has noted, regulation
a —=2ans of preventing thé worst excesses of

not a substitute for competition® (Littlechild,
the extensive economic literatﬁre on. the
imperfections of economic rggulation tells us

how deficient such an institution is in promoting

and fostering economic efficiency, whatever its record in

controlling unacceptable monopolistic behaviour.

The third problem with the conventional economic

understanding of the rationale for regulation is that it is

empirically inaccurate. In this regard, the following comment by

Litan and Nordhaus is as valid for Canadian as it is for American

regulation:

If society were interested in regulation primarily as a tool~

to correct the defects in a private market, one would expect
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that regulation would stimulate the most important feature of
the market: the use of the "invisible. hand" of price
incentives, which encourages but does not command private -
actors to act in the broader social interest. That most
regulation has instead taken the form of commands and
controls and that market incentive experiments are few
suggests that the use of regulation as a tool of government
‘policy cannot be ascribed to a widespread desire to perfect
the workings of the private market - (1983, p.39).

Furthe?more,lalthoqgh some economiéts‘are inclined to
dismisé such attempts és‘being "pseudo-economic" or worse, pooriy
disguiSed rent—seeking, it is 'a fac;'that governments have
introduced economic regulation to_pursue positivengais.cémparable
to those puréued though public ownérship. Regulation'has not been

used‘solely or even primarily to police mohopoliSts, but as‘an

instrument for promoting ‘and, indeed, planning economic activities

(Schult;‘and Alexandroff, 1985, pp. 5-13).. In Canada espgciéily,

but in the United States as well, economic regulation has been

introduced on occasion not because markets could not work, but

becauseigovernments did not want them to work. Canadian aifline
and broadcasting reguiation cannot be.undgrstood without an
appreciatioh_of this fact. In béth-of-these sectors, whérg‘
Européan and other countries relied histé:ically‘on.pub;ic
enterprises to heet>public goals, Canadian governments for many

decades employed a'COmbination of public ownership and economic

» regulation for similar ends. To argue that this wasfinapprqpriate

is to stretch the value and utilit? of economic reasoning"farthef -

 than they can legitimately go:
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1.5 Rationales for Regulatory Reform

It 1is important to discuss the maﬁor reasons4for
undertaking the reform of regulatory instrumeﬁtS'because théy can
have an influence on the choice of specific refoim initiatives,
.One commonly cited réason for reform is to address regulatory
.faiiure. Such failurefoccurs.when regﬁlation‘ndt only 1is unable
to satlsfy the ﬁnder;yinq pﬁblic goalé justifying its
introduction, but also imposes costs on sbciety which exceed any
public benefits. Réguiatory failure,is most often assumed to |
6ccur in those séctors where structural.regulationvhas been

employed to limit or prevent competition.

' In addition to instances of demonstrable failure,
régulatory reform may be introduced for a number of other reasons.
One. important one is a basic Chahge in the structure of the market
which transforms it, or has the potentiél to do so, from a
monopolistic to a competitive one. 'fhere are several causes of
such change. One is the emérgence, as a conééquence of
technological changes, of alternatives or substitutes for the
original monopbly serviée provider, ’The development 6f-ldﬁg-
distancevtrucking aé a,challenge.to railroads in hany of théif
traditionalvmarkeis is an example of this. 1In these
circﬁmstances, the justification for railway régulatién tovcontrdl

against monopoly abuse may no longer be tenable.
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A related cause involves regulated_firms which produce
.multiple products or services. Traditionally, the policy
assumption may have been that the entire sector exhibits monopoly
characteristics. But this may prove to be invalid, for several
reasons. The telecommunications industry, for instance, was
presumed for much of this century to exhibit economies of scale,~
thereby justifying both a monOpoly market structure and
concomitant economic regulation in all three of its major -sub-
sectors: local‘and long-distance telephone as well as equipmentf
Subsequently, it was shown that this was an.inualid‘presumption
for.bcth.the equipment and the long-distance markets; it may
.eventually prove to be eroded in the local exchange market as:

well.

There are two additional reasons that'may justify
regulatqry reform. One is that the public goals sought through
. regulation mayvhave been met or are no longer considered
imbCrtant. The other is‘that, euen if those goals remain valid,
»regulation may be found to be an ineffective or expenSive policy'
instrument relative to the alternative In the former case, the
underlying policyirationale for the use of:regulation may be . |
eroded if the goals.ecught‘have béen'Satisfied-sufficiently. In
tnese circumetances, existing controlsAcn'economic'actors‘can be
relaxed or’remeved. The level of development ofJAir Canada.and
'the Canadian.Broadcasting'Corporation in tne 1980s, for example,
was euch.that the‘controlsiintroduced in the 1930s and maintained

for several decades_thereafter‘had'lbét'their‘relevance.'
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Related to this is the fact that fegulatory controls
imposed originally to protect specific firms or sécﬁors may lose
their effectiveness. In much of the literature on economic
regulation, there is a concentration on the role of regulation in
constraining the behaviour of the ﬁroducers of goods and servides.
Insufficient attention has been paid to -the attempts to use
regulation to control consumer behaviour in such sectors. Indeed,
regﬁlation, as a result of technological change and other factors,
may prove to be grossly ineffective in consﬁraining or preventing
consumers, be they corporate 6r'individual aétors,.froﬁ escaping
or "exiting" from the choices offered them. Canadian airline .
passengers escaped po ﬁ.S. airlines;'Canédian shippers did the
same to use American railways for East-West traffic; and Canadian
cofporations have begun to use U.S. telecommunication systems to

meet'their oVérseas communication requirements (Schultz, 1990).

The final reason for regulatory reform relates to the
argument discussed earlier that the purpose of regulation is to
' provide a substitutg for compétition. Economic research over the
past three decades has shown persuasively that regulation is at
best a blunt, imperfect and ineffective instrument_for fostering
market efficiency, even when minimally defined. Rate of return
monopoly regulation provides few incentives for,efficient

performance, and even when regulators may seek to pursue such an .

objective they can be easily evaded.




.There are,severa;‘obsefvatiqns'that need-to be made
about the preceding rea;qnstor regulatofy reform.>»The first is
that while some, indeed most, of the conditions justifyiné a
monépolistic market struéture'may disappeax;vphere may ‘remain
significant sﬁb-markét; that continue to demonstrate mohépoly
-characteriétics; In sﬁch éircumstances, some pubLic controls to
_prevent’ abuse will remain necessary. Sécgndly,.when regulation
has been.intrdduced or éxtended to pursue méfe,positive goals than
Asimply the-control‘of ﬁnacceptéble mohopoly'behavioﬁr,
notwithstanding any changesziﬁ.the market conditions eroding the
potentially useful role of regulation, the validity qf the>§pblic
"'policies may remain. Univérsai telephone service or remote
commuﬁity transportation service are exampleé. In these
instances, reform of regulation may requife.a package ofAmeaSures

to protéct or foster the attainment of these goals.

Finally, the transformation of traditional monopoly

sectors to competitive markets may involve transitional problems.
One such.set of problems arises in markets where the traditional

mononliSt operates_in multiple markets -- some monopolistic, some

competitive. The problem for public authorities in this situation.

i

is to deQise an_appropriaﬁé_setTOf public pélicies and effective
_instruments that.Qilliprotect.théAcqmpetitive‘marketé from
uﬁaééepﬁébie anticompétitivg behav;ou;, éuch as_predatbry Créss—
‘subsidization frbﬁ'monopqu cuﬁtoﬁers,f A second set of'prqblems
arises in ﬁehlyrccmpetitiVe ﬁ;rkets‘where incumbent firms have

‘advantages that may be exploited to prevent the development of
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competition. Control of access to bottleneck facilities offers

one example of the potential for anticompetitive behaviour.

1.6 Conclusion

To summarize the principle points fromlthe prédedingJ
discussion, econohic regulation has had both a narrowér and a
wider role as an instrument of governing than has often been
assumed. It Has been used narrowly to'control against monopoly
excésses; it has also been used to limit the operation, indeed the

existence,'of competitive forces so as to satisfy positive public

é;oals. Regulatory reform addressed to the former cannot be .
assumed to be the same as for the latter. If deregulation is not
one-dimensional, then regulatory reform cannot be treated as

synonymous with deregulation.

Furthermore, deregulation may'only entail the removai of
traditidnal public structu:al'and behavioural'controls, not the
elimination of -all bubiic constraints. To tﬁe extent that
traditional economic regulation has been employed to pursue
positive ends, the analysis of regulatory reform must include a
discussion of how these objectives are addressed in the reférm
initiatives. Are they simply removed along with the regulatory
controls, or does the reform consist of a mix of removal,

diminution and addition of new instruments? Finally, the analysis .

of reform initiatives must address the two problems of promoting

and protecting competition where a traditionally regulated firm




operatés:in Bdth monopoly and compe;itiVé markets or where it
éﬁrrently domiﬁétes'é'market that is potentiélly competitive. - In
both‘these $ituations, regulato;y fefor@ may involve the use of
.regﬁlatory'instruments to promoté COmpetition.'The relationship
betweeh fegu;atory ihstruments on the oﬁe‘hand, and o
.competitibn/anfitrust.leicies'and igstruments on the other, wiil

be crucial.
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Chaptex Two: Reforming‘ Regulaﬁory Ingtitutions

In -the Introduction, it was suggested that there were
twé broad categories of regulatory reform. One was described as
macro reform, which addressed fundamental changes in the baéic
regulatory institutions; the other was.at the micro level, that
is, specific regulatory processes and techniques. Of course, this
distinction collapses atAthat point where'the objecﬁi?e of
regulatory reform is to eliminate a regulatory agency in order to
sﬁbstitute other forms or mechanisms of public control. The
abolition of the Civil Aeronautics Board in the -United States is
an exaﬁple of this result. There is no comparable Canadian

example.

Notwithstanding the potential overlap of macro and micro
reforms, the distinction contiﬁues to be useful in analysing‘the
alternative approaches to be employed to accomplish'regulatory
reform. In this section, the major attempts to reform or alter
significantly the basic Canédian regulatory institutions are
described. The related issue of substitutiﬁg'alternative.public
institutions such as éompetition authofities for traditional
regulatory mechanisms or, alternatively, changing the
relationships between the two sets of instiﬁutions, will be

discussed as a separate set of reforms in Chapter Four.
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2.1 Regulation by Independent Agency
. o . _ _

Where economic regulation has been introduced in North
America the baSic institution has been the independent regulatory
agency, such as the CiVil;Aeronautics Board in the United States
or the Canadiaanransport Commission“(nOW the National
TranSportation_Agency) in.Canada;l Use of this type of institution
dates from 1887 at the federal level in the United States, with’
the creation of the Interstate Commerce:Commission;‘In Canada, it
dates from 1903 with_establishment of an equivalent Board’of
"Railway Transport Comnissioners ' The core attribute of these
agencies is that their members -are granted some degree of tenure
so as'to engage in independent deCiSion—making, albeit relatively
so. The original assumptiontjustifying~such independence was that.
-econonmic regulation should most appropriately be undertaken
'through specialized, impartial agencies:guaranteed some insulation.

from partisan politicalvpressures;

Despite the attractionrof such-agencies as
administrative solutions to the need for economic.regulationvin_
l the first half of this century, in the past thirty years
especially, they have come under'increasinglyInegative scrutiny.
Critics have argued that far from: being 50ciety s economic |
_policing agency they have been “captured" by the regulated and
their purposes-subverted “A~more»benign, but equally critical,
perspective is that regulatory agencies cannot be effective

policemen because they do not possess the resources necessary to
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match or even apbroximate those of thé regulated firms. A third
criticism is that the utility of requiatory agencies 1is - -undermined
by the highly cumbersome, legalistic adversarial process that is

most commonly employed by such‘agencieé.

There are two rela;éd defects that are presuméd to fld@
from such é process. The first is that the parties affected by'tﬂe
decisions of regulators may not be répresented adequately in the
process, thereby tilting . the outcomes in favour of the‘reguléted
firms. The second is that theﬁprocess'can be used by parties) the
regulated;'their éustomers'énd possible competitors; for strategic 
purbéses as part of the "reédiaﬁién,game" (Owen and Braéutigam,
1978) to'slpw or otherwise influence thé nature ahd direction of

regulatory change.

The final two criticisms of traditional réguiatory
ins;itutions are derived from their presumed lack of
résponsiveness to changing cifcumsténces; One criticism is that,
whatever the original rafionalé for? or prior record of,
regulation, regulators are far téo "regulatioh prone" to adjust or
significaﬁtly reduce théir role in changing circumStances, In
particular, this criticism suggests that when the originai
circumstances justifying the iﬁtroduction of regulatiqnvsﬁch as a
monopoly market'stfuctﬁfe, are’np ldngerdtenab;e or desifable
regulators are reluctant ﬁo leave the field. A related criticism

is that. the insulation and independence of regulatory agencies
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,affords them an opportunity and the means to frustrate the efforts

of politicél authorities to redefine regulatory priorities.
2.2"Remedies' for Indepéndent Agency Defects

A number of ;emedies, some procedurai,'otheré more
comprehensive, have'been introduced in Canada to address these
.defééts in regﬁlatory institutions. To . ameliorate the imbalance
in regtlatory representations, for more than a. decade the Canadian
government, through .the Depa:thent of éonsumer and Corporate
Affairs, has funded thé inteiventions 6f consumér‘groups before
federal énd_provihcial regulatory agéncies. More recently,
agencies such as the Canadian Radio-television and
Telecommunications Cdmmission (CRTCX have éwarded costs to public
intervenors, to bé paid by regﬁlated firms, when the public
intérventions ﬁave been_judged to have_madé a contribution to the
proceedings. In one instance, the fédetal Ministef‘oﬁ Transport
both appointéd and funded the participation of a désignated
"consumer advocate" during ;-regulatdry review of air'transport
polities. .Finally,-thé mandate of tﬁe pireétor.of Investigation
and Researth, Canadq's-brimary gévernmental'édvocate for
competition, was amended to gfént him the statqtory right to

appear before Canada's federal regulatory agencies.

i

There have also been reforms of é-more étructufal nature
to address the telationéhip between political authorities and

regulatory agencies. The power to amend or otherwise revise the




legislative mandates of iégulatéry agencies has always been an
option available to governments and Parliament and, in facﬁ, has
been used recently in the tfansportation sector. New Canadian
legislation places much more'explicitvemphasis on reliance and
deQelopment‘of marketplace controlé than did its predecessor. .
Significant legislativé change, however,_can be time consuming and
may not always be timely. Moreover, once enécted, whére_authority
is delegated to an independeﬁt.agency such an agency can enjoy

considerable discretion as to its implementation,

To address potential problems flowing from regulatory -
'discretion, there are three other possible mechanisms that can be
madé.available to political guthorities. In Canada, one of the
mést common is the power conferred on Cabinet to alter:or.sec
aside a regulatory decision -- either on- appeal from a third party
or on its own motion. The existence of this fpolitical appeal"
mechanism is perhaps the mbst significant feature that
~distinguishes Canadian from American independeﬁt regulatory
agencies. There have been a number of procedural and subétantive
criticisms directed ét such a power. In terms of the latter, the
major criticism is that any Cabinet change may only influence the
specific decision and does not set ah effeétive policy precedent

to guide subsequent regulatory decision-making (Janisch, 1978).

To address this prob_lem, there have been proposals that '

two existing'controls which are cﬁrrently only partially avéilable

should be generalized. One is that regulations developed by




- 31 -

regulatory agencies, particularly those presumed to contain a
‘significant "policy element", should require prlor political
approval,before takino effect, This is the norm in Canada, .but it
has not been the situation in eitner the transportation or |
telecommunicatlons sector (Canada, Royal Commission on Financial

. Management:and Accountability, 1979( p. 316).  Recent
transportation leoislation corrected¢this anomaly“so that now onlyv
the communlcatlons regulator possesses an independent regqulation-

making power,

The -second proposallis that Cabinet should be given the
power to issue general policy directives to regulatory agencies.
' The purpose of such directives.would be to reduce the broad
discretion conferred on the agency by its'enabling:legislation:to
develop and implement regulatory policy. Such a power already
exists in the Canadian broadcasting and transport sectors. In the
latter, more recently, as part of a'fundamental revision of
national transportation legislatlon, Cabinet was granted a general
power to issue pollcy'directions “concerning any matter that comes
wlthln the jurlSdiCtiOn of the [National Transportatlon] Agency
and every such dlrection shall be carried out by the Agency"
(Canada, Natlonal Transportatlon Act,,1987, section 23(1)).
AGovernment pOlle statements have had an 1mpact on regulators_
outside the statutory framework;as well'. For example, 'in 1984 air

‘transport regulators werefreceptive to a Government policy

"_statement recommendlng that existing entry controls governing the

air sector.should be relaxed. Similarly, in 1985 the requlator of
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the natural gas pipeline responded with an open access policy to
the Government's initiative to create a competitive natural gas
market. More on this will be said later. -

| Canadé has also experihented wiﬁh another regulatory
reform to ensure that regulétory agenciles afe sufficiently
responsive to political authorities, and to their definitions. and
rénkings'of regulatory objectives. That reform is to employ_nonj.
independent agencies either within traditional departmental
mahdates‘or just outside them. in eithef case, the'agencies are
subject to far'greater explicit_and_overt political direction thad
is permissible with traditional independent regulatory agencies.
Moreover, such>agencies permit far more flexible regulatory

processes than those employed by independent regulatory bodies .

Examples of the use of "departmentalrtype" agencies with
regulatory functions created over the past‘two decades are ;he
Foreigﬁ Investment Review Ageﬁcy (now Investment Canada), the
Prairie Rail Action Committee, the Northern Pipeline Agency, the
Grains Commissioner, the Petroleum MonitorihgtAgency and the
Canada 0il and Gas Lands Administration. In addifion, mention
- should be made that, in certain cases, licensihg regulatorfv
responsibilities have been assigned airectly_to specific o
miniéters.. The determination of the recipients of cellular radio
telephone licénces, for éxample, is the sole respbnsibility of the

Minister of Communications and not an independent agency.
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2.3 Comprehensive Institutional Reform

Einally} attention is drawn to ohe of the major

institutional regulatory reforms undertaken by Canada A major'
. criticism of ex1st1ng regulatory approaches in both Canada and the.
Unlted States has been the absence of mechanlsms for the

continuous and systematlc analysis of regulatory goals and
instruments. The tradltlonal approach was to "hlve off" an area
-to be regulateo, confer it on a specifio regulatory agency,

coupled possibly wlth a correspondiag sector-specific department

‘ , which might be granted an overlapping or monitoring

reeponslbility.

The problems associated with such an approach in the

United States} as identified_by Litan and Nordhaus, are equally
valid for Canada:

In short, there exists today'no mechanism or procedure that

requires the systematic consideration of the cumulative

impact. of regulatory burdens on particular industries, how

these impacts can be moderated without sacrificing progress

toward worthwhile regulatory objectives, or how the

objectives themselves can be balanced against one another
(1983, p.49).

To_address these problems, therCanadian government
A"created the Officeﬁof.Privatization and Regulatory_Affairs, headed
' : , by a member of Cabinet. Orie of the flrst initiatives of this

Offlce was to develop a. ‘statement of regulatory prlnC1ples
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together with a "regulatory reform’strategy". For our purposes,

the following six principles should be noted:

1. Regulation is and will remain a necessary and important

instrument for achieving the government's social and
economic objectives. But the government intends to
"ragulate smarter"”. '

2. The government recognizes the vital role of an
efficient marketplace and a dynamic
entrepreneurial spirit in generating the  ongoing

economic growth needed to improve the standard of living
for Canadians, and it recognizes that regulation should

not impede those values without the most persuasive
justification.

3. The government intends to limit, as much as
possible, the overall rate of growth and

‘proliferation of new regulation. It will proceed on

a pragmatic basis with increased emphasis on economic

efficiency but with continuing protection of the public

wherever appropriate,

4, With regard to existing regulatory programs, priority is

to be placed on reforming ineffective or
economically counterproductive regulation, but

there will be no program of wholesale deregulation.

On a case-by-case basis, there will be reduced

regulation where the practical interests of the economy

and job creation call for it, just as there will be
.improved and even intensified regulation where
public protection requires 1it.

5. Regulation entails social and economic costs, and the
government will evaluate those costs to ensure that

benefits clearly exceed costs before proceeding with

new regulatory proposals.

6. A Minister will b§ assigned specific
responsibility for regulatory affairs, including
improved management of the system and overall

implementation of the government's regulatory policy and

reform strategy. Individual ministers with regulatory
mandates will be responsible for implementing and

exercising their responsibilities in conformity with the
spirit and objectives of this policy (Canada, Office of

Privatization and Regulatory Affairs, n.d., pp.4-5,
emphasis in original.)




. function is to encourage and stimulate "the streamlining of o e |

’ fegulatipn,twith the objective of reducing government

establishing overall priorities "for the consideration and

"regulatory-ihpact analysis staﬁemeht" with-each regulatory
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The final statement of principle is particularly significant given
the above criticisms advanced by Litan and Nordhaus. It should be

noted that in 1991, this Office was merged into another government

" department.

The Office perceives its role as combining a catalytic

and what it describes as a challenge function. The catalytic

:intervention". The challenge function is to ensure "that no new.
‘regulations or regulatory amendments are approved without a full

assessment of their impact on society".

Recognizing that it is crucial to any regulatory reform
program to go beyqnd the articulation of a set of principles, the"
Canadian government has also implemented a rigorous and

comprehensive set of requiréments that must be met by all

_departments and agencies exercising regulatory responsibilities. A

 “"regulatory planning syStem" has been cfeated.which requires

individual governmental fegulatory~authorities to submit "Annual
Regulatdry Pléns" to Cabinét'fo: scrutiny prior:tb their
publication. As part of this scrutiny, Cabinet is committed to

approval of regulation", Regulato;s:areAalso required to submit a

recommendat ion to Cabinet.
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The new Canadian regulatory_reform strategy also
~emphasises the important role ﬁhat public consultation can play,-
and it conseqﬁently imposes more stringent public notification. and
comment requirements prior to the imposition of ﬁew fegulations,

As part of this process, draft and final regqulations must be
accompanied by a set of'ﬁexplanatory‘notesﬂ cové:ing the following-

aspects:

- the policy objective of the regulation;

- the need for the regulation;

- the content of the regulation;

- changes from the existing regulation;

- ‘the timing of consultation and 1mplementatlon of the
regulation; _ ' oy

- results of previous consultation; o

- a summary of the impact analysis; and

- identification of contact person(s).

In addition to this more rigoroué process for the
inﬁroduction of new regulations, Cabinet also'has announced a-
wide-ranging feview’of existing regulatory policies, programs and
instruments. All existing regulatlons are to be reviewed over a
seven—-year period, while Parllament is to do the same for all
regulatory statutes over ten years. Provxslon has also been made-
for both reviews to recommend "sunseﬁting" or timed abblition. In
addition, Cabihét'haé promised to undertake periodic policy
reviews of programs involving sevefal departments or agéncies with'
-the objective being the removal of inefficient and overlapping

programs. -Finally, the new regulatbry reform policy commits- the

‘féderal government to.evaluate all regulatory programs for 4 .

efficiency and effectiveness at least once every seven years. An
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example of its cémmitment.to'such evaluations is fbund~in.£he 1987
National Tfanspoitation Act (s. 266) which mandates an
independent,.public review of that and.related leg;slation,.such
aé the Shipéing Conferences Exemption'Aqt and the Motor Vehicle
Transport Act. This review will begin in 1992 and is to be

completed within one year.
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Chapter Three: Reforming Regulatory Policies and
, Instruments

To.reflect the complexity of reform objeétives and the
variety of reform modalities, we propose to employ a three-fold
categoriéation of regulatory reform possibilities.: The.first
category includes those reform initiatives that are predicated on.
the céntinued validity of the centrality of the objective of
controlling against'unaqceptable monopoLy behaviour. This seﬁ‘of
reforms is bften_descfibed as lightening or streamlining

regulation rather than altering its core function.

The second categdry addresses the issue of regulatory
performance in promoting economic/efficiency on the part of_
regulated firms. These reforms are-siﬁilar to the firsﬁ category
of reforms in that they assume thét the regulation of monopgly
remains central, but want to expand the narrow objéctive}of such

regulation.

The third caﬁegory of reforms covers the most explicitly
deregulatory initiativeé. These are associated with those sectors
where the presumption of.monopoly is thought to be no-longer valid
or where there is a search for other instruments to attain goals
once sought through the use of iegulation. This'category.includes
thése regulatory reforms introduéed explicitly to promoté
competition as well as those'reform components ;hat éddress pubiic

policy goals tréditionally pursued through regulatory means.




The three catégories.afé,not;.hb@éyer, mutually
exclusivé; thefe is considerabléJOVerlap‘amoﬁg them. For our
purposes, inaividual reforms ére.pladed>iﬁ the]éatEgory which.
appéars:to répresént bést the basic objective of'thelreform.
Others may diSagree_With this éssesément. There.is also a fourth
éet'of feﬁorm initiatives which will be_described in thé next part
of this‘Héndbook. These-inélﬁde the initiatives that directly
addréss the relaﬁianship betﬁeen traditional ecoénomic regulation
‘and its instruments and competition policy authorities,gnd
enfbrcement; As ‘a érimary‘goal of many,adybcates 9f7regulatory
reform is to reduce traditional regulatory consﬁraints in order to
substitute reliance on market forces gubjeét to‘public'policies
governing ‘the 6pération of such férces,:the development of new
techniques-;nd'new relationships betﬁeen regulatory and

competition authorities merits separate discussion.
3.1 = Category One: Modified Monopoly Regulation

 Oné of the most obvious reasons for undertaking the
reform of reguiatory instruments.énd7prOCeSses'derives from
changes in‘the~nature of the réguléted séctdr.‘-Innparticular,'in
:;hosevindustries where ecoﬁomic fegulatibn has been iﬁtroduced in
order tO'liﬁit the potential for abusefof‘market power, éhangéé
' may océur which call intovqtestiqn £he_néed for total reliance on

regulation for such a purpose.
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One such change, as‘méntioned} is ﬁhe development of
alternative soﬁrces_c?'supply, thereby providing a new check‘on‘
market power. A second change involves multiproduct firms where
competitive provision of some of the products emerges és a
possibility, thereby calling into question the traditional_ ,
monopoly abuse justification for regulation'of the full'range of.
procducts offered by the traditional monopolist. 1In reéponse to
changed cirdumstances such as these,Aa variety of alternativeéfto
traditional regulation have been intréduced} The kéy point in .
£his regard is that the fundamental premises of monopoly abuse

regulation are not challenged by their introduction. Instead, the

objective is to adjust the scope of such regqulation and supplement ‘

it with other methods.
3.1.1. Contract Pricing

One of the first examples of regulatory reform which has
‘assumed éven greater signifiéance in recent years 1s a ﬁrovision
allowing a regulated firm to make a contract with individual
customers to provide them se;vices at stipulated prices. 'This_
type of pricing contract, originally called "agreed charges" in
Canadian railway requlation, was a breach in the traditional
requirement that there should be no uhreasonable pr,undue 
discrimination amongst customers of regulated firms.

"Discriminatory" pricing by means of contract dates .

from the Depression in both the United Kingdom and Canada, and it




was introduced to permit railways to respond to the emerging
competition from-the trucklng industry. The practice was subject
to a degree of.regnlatory supervision, including publication, and
by law it had to be extended in Canada to'any shipper'who was
prepared to meet the same conditions as those in the original
contract, such as a stipulated'percentage of the customer's
traffic for a period of time. -Over time, this pricing practice

) became an important means ‘by which the railways could respond to

new forms of competition.

The significance.of contract pricing in transportation,
as an example of-regulatory reform, derives from the reduction in
the sc0pe'of.traditional tariff regulation and the associated
reliance on customer-provider relationships to control for abuse
of power, subject, -as indicated, to some safeguards Such
contracts have assumed even greater significance in both the
American and Canadian railway industries as a result of their
respective 1978 and‘1987_regulatory reforms which‘allow agreements
for confidential contracts between railways and thelr customers

that would be subject to minimal regulatory scrutiny.

Contract pricing_hasireCently assumed.significance in
other 'sectors as well,'In telecommunications,‘for instance, as a
result of the development of competition in long- distance markets
dand the AT&T divestiture, and in energy with the development of

cogeneration alternatives, contract pricing is emerging as a major
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response‘to the development of competition and the wish of

regulatory adauthorities to introduce regulatory flexibility.

According to Phelan and Pitalis (1988, p.l1l41l), local
exchange-companies in 'the United States are inéreasingly providiﬁg
telecommunication services to individual custbmers on a ‘
contractual basis. The primary pufpose of these contracts, which
usually involve a discount from the. tariffed rate structure, "is
the attraction, stimulation, and/or retention of customer demana
for utility services, especially if the customer has alternative
sources of supply" (Phelan and Pitalis, 1988, p.l44). Electric. l '
utilities are also emplox;ing such a means to discourage customers .

from developing their own generation resources.

-Recentl;, the United States Federal Comﬁunications
Commission (FCC) authorized AT&T to offer similar "discriminatory"
contracts to some of its customers. 1In conﬁrast, it is worth
noting that, in the United Kingdom, British Telecom has not been
permitted to offer such contracts to its éustOmers for fear that
their use would reduce the potential for c0mpeti£ion between that
company and Mercury Communications (Beesley and Laidlaw, 1989;

p.46) . -

3.1.2. Regulatory Prohibition

A second type of regulatory reform introduced to respond

to changing economic circumstances is a prohibition on the
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regulated firm from offering a particular service or entering into

. a sector. This type of regulatory constraint is not particularly
. hovel inasmuch as "1t was employed as early as 1913 when, -as parct

of an antitrust settlement, AT&T agreed not to acqu1re any more

independent telephone c0mpan1es

More importantly, it was a central part of both the 1956

and 1984 antitrust settlements when line-of-bdsiness restrictions

were placed on -AT&T. In the former; AT&T was prohibited from

entering the computer services business; in the ‘latter, the firm

-could not enter the iniormation‘services business for a specified

period of time. Similar restrictions were placed on.the‘divested

'-regional operating companies, particularly with respect to

equipment:sales. -Both Canada and the United States have ‘imposed’
controls on telephone company ownership of broadcasting licences,
particularly those involving cable telecommunications which are

seen as a potential competitor..

While there are obvious reasons for introducing such
prohibitions 4-.including the increased burden'on regulatory

authorities, and the potentlal for antlcompetltive behavrour -

Athere are also concerns about their appropriateness Some

observers argue that they may distort technological developments

.and serve as an unjustified protection for incumbent firms in the

restricted sectors. According togthis latter line of argument,
regulatory constraints are not the most effective instruments for

the protection of consumers and the promotion of economic welfareﬁ




3.1.3 - Regulatory Forbearance’

One of the most common techniques of regulatory reform

~applied in North America in‘respdnse to the emergence of new

service providers in traditional monopoly sectors is regulatory

forbearance. This technique has been employed in a variefy of -

jurisdictions, national as well as provincial/state in both Canada

and the United Sﬁates.~ Despite its popularity, however, it is‘_

difficult to give a precise definition of the concept. As Janisch

and Romaniuk perceptively note:

-"Regulatory forbearance" is not a legal term of art, nor is

it an expression of such common usage as to be capable of.
unambiguous interpretation. Instead, it is a broadly
descriptive, if poorly articulated, concept generally capable
of encompassing a variety of regulatory initiatives that have
the effect of lessening, if not eliminating altogether, the
constraints imposed on industry participants by existing,
legislatively-sanctioned administrative practices, procedures
and controls (1985, p.463). '

Forbearance, for example, may represent. a decision not

 to extend regulation to a new activity for any or all economic

actors. ‘Alternatively, it may involve the reduction or removal of

- specific forms of regulatory éontrol,-again for some or all

actors. It is important to note that, just as the form of

forbearance can vary, so can the justification or rationale used

in the'decisiOn to forbear (Janisch and Romaniuk, 1985, pp.466-

470) .

st




Orie prihary rationale that addresses the original

‘justification for regulation is that no party may be in a position-

to exercise eXcessive.or "dominantﬁ market power. Consequently,
the assumption benind‘regulatory‘forbearance is that‘COnsumers
WOuld-be bettervserved,and_protected through’the'operation of
oompetition than by-regulatron ‘An alternative rationale is that
the costs lmposed by regulating’ the actrvrty will: outwelgh the
consumer and societal benefits.: Janisch‘and,Romaniuk provide the

foilowing list of costs that have been cited to justify regulatory

forbearance:

1. the detrimental effect on the overall quality of
regulation as scarce resources.are pushed to their
limits;

2. .the f;scal burden on taxpayers,:
3. a reduced wllllngness ‘on the part of firms to undertake

rlsk laden lnvestments,

4. . an impairment in the ablllty of firms to react rapldly
to changing market condltions,

5. the risk that. “regulated competition (may become) cartel.
. management " and hence. result in the worst of both
worlds, : :

.6._ the dampenlng of lncentlves to- 1nnovate, and

7.  the sheer waste of resources attendlng the regulation of

C firms that have no market power to begin with (1985,
pp.468- 469) :

In Canada, forbéarance has been employed particularly in

the telecommunications sector. When the attachment of customer-

owned termlnal equlpment was permltted, the Canadlan Radlo—

telev151on and Telecommunlcatlons Commmssmon (CRTC) ' opted not to -
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regulate equipment providers, except the dominantAtelephéne
companies who, as noted below, were limitéd to participating in
this market'thrOugh;spme variant of structural'sebaration.
Similarly when competitive provision of cellular radio-telephoﬁe
was introduced, the CRTC decided not to fegulate either the new&l
national entrant or the telephone companies which would be granted
Jone of the two licences in the individual service areas if they

established structurally separate sub51diaries

Forbearance has also been practised in the markets fér
enhanced services, earth station services, and in the resale and
sharing of telecommunication services. When Teleglobe Canada;
‘Canada's overseas telecommunications provider, was privatized‘in
1987, it was placed under the jurisdiction of the national
regulatory autﬁority,‘but its privatization leéislation containéd
provision for the regulator to.forbear from regulating those
activities deemed to be subject to sufficient competition.
Forbearahce was also attempted in the switched long-distancé
‘private line markets for the ﬁon-domihant carrier, but the-

regulator was denied permission to forbear by the courts.

Finally, in Canada, forbearance is practiced in regafd
“to small pipelines under the jurisdiction of the National Energy

Board (NEB). These pipeline companies.are_fequired to file their

tariffs with the Board, and they are then regulated on a complaint. ‘

basis only.
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3?1;4.5 Structural‘ Separation

Regulatory forhearance ls a useful reform initlatiye
uhere no economic actor can exercise undue market power so as to
subyert the'operation of competition. However, where traditional
monopolists operate in hoth monopoly and competitive markets,

. forbearance may‘permit them to erploit the>monopoly market to the
'harm of both their monopoly\customers'andnthe competitive market.
The fear is that revenues from customers of monopoly servrces may
_be employed to lower the prlces in the competltlve markets. ‘The
concern is two-fold. In the flrst place, if cross-subsrdlzation
ocCurs,.it may mean that prices for monopoly customers are not
"just.and reasonable". Secondly, the competltlve market may be .
subverted by antlcompetltmve pricing.

‘One regulatory -solution to preyent this type of problem
is to.requlre that the monopoly and competltlve portlons of a flrm
'operatlng 1n both kinds of markets be compartmentallzed in -
separate‘structures.y These could be elther completely separate
subSidiarieslory alternatlvely, a separate corporate lelslon
Elther way, they Wlll requlre some form of monitorlng to ensure

»}that cross- subsrdizatlon does not occur

Both of these approaches haye been'employed by the
Canadian'regulatory‘authorities ' The CRTC s decrsron to forbear '
regulatlon of the new cellular radlo-telephone market was

*‘predrcated on thetrequlrement.that the cellular buSLness




activities of the telephone companies‘be structprally separate
from their regulated telephoﬁe activities. A éompletely distinct,
arm's length affiliatg was required before the telephone companies
would be allowed: to provide cellular services. In contrast, the
regulator decided that éomething,less than a separate subsidiary.
was required for the telephone companies to sell telephéner

equipment, and it consequently insisted only that such activities

-

be carried out by a separate corporate division. It should be
noted, however, that in this case, forbearance was not granted for
the'telephone companies and they must therefore obtain regulatory

approval for the tariffs for such equipment.

In the Canadian ehergy sectér, siﬁilar regulatory
'solutions'have been applied. Following decisions to deregulate
natural gas prices, both federal and provincial regulators
recommended the separation of the marketing_and transportationi

functions of the integrated service providers.
3.1.5. Cost Allocation Manuals

An alternative to structural separatioh as well as an
additional regulatory instrument to address conrerns about the
porential for anticombetitive.behaviour is to deveiop’rules'for
the allocation of costs and revenues ahong service éategorigs.
vaiousiy, the mosr important categories are those for competitive

and monopoly services and, as is often the case in such

circumstances; that for common costs. The Canadian
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telecommunlcatlons regulator, after more than a.decade—and—a~half
of effort, developed a costing methodology whlch has been in place

for the past three .years.

Structural separation.and_costing methodologies each
AN
have thelr merlts, partlcularly when the goal is to lessen the
degree of dlrect regulatory control over corporate behaviour,

while protectlng thezlnterests of the customers of monopoly

.services. However, they also have their costs. Structural

separation may impose inefficiencies on corporations, but costing

approaches can be expensive,varbitrary and raise difficult

‘compliance issues. Furthermore,_contrary to the expectation that

'athey will lessen regulatory intervention, they may actually

increase it,'eSpecially if non-regulated competitors challenge
specific filings on strategic grounds. - As the Federal
Communications Commission_in the'United States has noted, the.

positive results obtained from costing systems:

(may come) at .a high cost to society. This is so because
- a cost allocation system can present a strong deterrent to
anti-competitive activity and, at the same time, be so
detailed and rigid that it imposes on a carrier a complex -and
- -inflexible. rate structure, one that may have little relation
. to consumer demand. If such a rate structure is deployed in a
'competltive environment, it may. result in distorted.
consumption decisions, distorted production deci51ons, and
distortions of the competitive process. (1989, pp.18-19).

.
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3.1.6. Automatic Rate Adjustment Formulas

One of the more common proposals for regulatory reform
thét emerged in the i970s was for an automatic rate adjustment
mechanism_for regulated companies. A major justification for’thé
introduction’of such a mechanism, in the context of a highly
inflationary period, was to proQide for a process more expeditious
than the usual rate of return proceeding to allow companies to

increase their rates.

Canada has introduced an automatic rate adjustment
formula for only one fegulatéd«sector: the cable television
industry. In'l986, the/CRTC established a formula to allow cable
companies to increase their rates on an_anhual basis without
regulatory scfutihy, subject to certain conditions. The most
important was that, provided adequate public notice was given,.
individual companies could increase their rates by 80 per'cent of
the Consumer Price Index (CPI). 1In addition, they would be
allowed to "éass through" certain incremental costs as well as a
percentage of specified capital investments. Any rate increase
above the amount allowed by the approvéd formula requires’

regulatory approval.

Two points need to be nade concerning‘this case of
applying an automatic formula. First, unlike the formulas and
proﬁosals to be discussed in the next chapter, the Canaddian cable

television rate increase. formula was not intended to address or




~involve a,productivity issue.
'on productiVity increases - This
is that the formula was designed
regulation" imposed on. the cable

or potential competition‘for the

The increases were not predicated.

leads to our second point, which
solely to "lighten the burden of

industry. The question’of'actual

3.2

industry was not an issue in the

introduction of the formula. 1990,

In after considerable public
oppoSition resulting from the Widespread perception that.
individual cable companies had abused the new. formula to earn

" excessive profits, the regulator introduced.amendments to limit
the level of increases.permitted and the automatic pass through of
specific costs | |

(Canada, CRTC 1990).

"Category Two:

Productivity ‘Inducing Regulatory .
Reforms S

‘As was already mentioned, while it is common to suggest
that economic regulation is a substitute for competition, thlS.
,overstates the potential role that regulation can play
Littlechild!' s.comment,

Cited‘earlier, would appear to be far more

'accurate: "Regulationuis'eSSentially a means of preventing the
_worst excesses of monopoly; it is not a substitute for - '
competition® (1983, p.7).

Over the past three decades, there has been. an- increased
degree of attention paid to the. deflClenCleS of economic
'regulation, even when understood as a control against monopoly
excess. Numerous commentators have argued ‘that regulation amounts -

to little more than a form of "cost-plus" social control and more
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importantly, thét it is intrinsically incapable of monitoring and
assessiﬁg all but the grossest forms of regﬁlated firm -
productivity.; From ﬁhis has come the additional critidﬁé that
reéulation provides regulated firms few if any incéntives to be

innovative or- to improve their economic efficiency.

Until recently, these criticisms had littie_impacﬁ on
'either the regulatoryAaﬁthorities or ﬁheir charges. In the last
decade, however, in large part becausé of the emergénce of
cpmpétition in some parts of the reguiated firms' markets, there
has been a heightened awareness of the flaws in economic_.
'reguiation, and a search for credible ameliorative techniques.
These techniques have at their core a desire‘to continué to
protect monopoly subscribers from firm abuse; while at the same
time providing incentives to reguiated firmé to becoﬁe.as

" efficient and innovative as possible.

Notwithstanding the CRTC's cabie-ﬁelevision rate
adjustmént formulaAdiscussed,above,'which does not éddreés the
' productiQity and efficiency concerns, there have beeh.no ekamples
of Capadian attempts to introduce productivity enhancihg
regulatory reforms. Consequently, to.makezthié Handbook as
comprehensive as possible, it is neceséary‘to consider the
expefience of other jurisdictions such AS the quted States and

the United Kingdom.
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No aﬁtempt will be mede, however, to provide either.an'
'exhaus;ive aiscuseion ef the.analysis of.regglatory imperfeetions'
or ; detailed.analysis of the range of alterﬁative reforms., Boﬁh
are readily‘evailable in Ehe literature (See Littlechild, 1983;

- Johnson, 1989;.Kruge:, 1988; NeeionallTelecommunications and
Information Administration, .1987; the Federal Communications
Commission, 1987 and 1989; and the Rand Journal of Economics

- Symposium on Price Cap Regulation,:l989).

Although there afe many alternative proposals'to enhance
regulated firm'productivity and many authors use different
Aapproaches to eapegorizing then, We.suggest that‘theQ can be
grouped in two bread categeries. The first is that set of
.proposals-thaﬁ pfovideAineentives for efficiehc? gains’ without : .
:equiriﬁg them;.the seéoﬁd.includes techniques that make price: : o S

chénges conditional on improved productivity.
3.2.1 Social Contracts

In the first category of referms are techniques sﬁch as

the New Yd;k "Rate Moretoriem and Incehti&e System, " and the ' ,
:Vermont3"Social Contract". The former established a moratorium on | ;
teleeommunicetions rate increases fof particular services. for :a
epecified peribq - typicaliy, those for monopoiy:customere - and'}‘
subéequently; a specified_rate of return for the;regulated firm. o ;
}Durinq the, period when ehe‘egreement is in effecth if-ie can - .:_;

increase its pfoduc:ivity, New York Telephone would be allowed to



keep half of any extra earnings made above its prescribed rate of
recurn. The other half would be diStfibutéd in some ﬁqrm to its
subscribers. - Other American jurisdictions have introduced

variants of this approaéh which permit the firms to keep'all'extra'
earnings ﬁo‘a certain point, and then a percentagevabove'thatv

amount .

Vermont's "Social Contract" concept is more complicated,
but the objective was essentiélly the_same; to protect monoéoly
subscribers while encouraging the regulated telecommunications
company to be as éfficient as possible. Local residential and
business rates were frozen for a set period, and then subject to a
limited specified increase for the duration of the contract. In
addition, the firm agreed to not discoﬁtinﬁe service in any area
where it currently béerated énd to'invest a minimumAamoﬁnt'for
service and facilities improvements over the period of the
contract,  In return, rate of returp regulation was suspended; the
firm was given freedom to adjust‘its rates fqr all other services

and was not subjected to profit éontrols.
3.2.2 Price Caps as Productivity Incentives

The second catégory of regulatory reforms that addreés
the productivity‘issue inclﬁdés those that make price changés
conditianal4on productivity increases.  They involve é‘shift in
focus from profits to specific érices, more particglarLy, to

prices for "baskets of services" with varying degrees of monopoly
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provision. Althdugh thére have been a;number bf.propOSAls for
such an épproa;h over the years, the current debate dates from the
United'Kihgddes pfivati;ation of British Telecom in 1983. Since
then; the most‘impcrtént exémple;hasAbeen the'FCC‘s‘introduct;on
of priﬁe'caps for ATST in~i989. Similar ﬁrcpcsals are also under

consideration for Americaﬁ*local exchange companies.

Although oversimplified, the essential features of any
price cap systém, if it entalls .a prodUc;ivity';equirement, are . .
fOur—féld. In thé first‘place; services ére divided into
regulated and‘unrégnlat§d>categories, with the latter not subject
to regulatory control. Secondly, regﬁlated services are
subdivided into indi?idual baskets abcordiﬁg to some ériterioﬁ,
such as degreé of available compétitién. Thirdly, the firm is
given freedom to price the'sérvices_;ithin individual baskets
sﬁbject to an overall cap or maximum anﬁgal increase on thelA
éveragé.price of £he servides in the basket. The fourth
chéractéristic is the moét significant in that any‘inc;eaSe.is
limitéd'to the rate dflinCrease in a designated rate of inflation,

e.g., the Retail Price Index (RPI) for the United Kingdom or the

Consumer Price Index (C?I) fdr'the United States, less a specified

”annual prdductivity adjustmentstorréflect~the gains in

productivity for the telecommunications sector.

Although the British and American versions share some

basic similaritiesh-it is imﬁortant to appreciaté the very

different citcumstanées which prompted their development. In_;hel
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British case, the formula was designed; in part, aé a rejection of
North American-style rate of réturn'regulation, and to fit the
circumstances of the about—to—be‘privatized British
telecommunicaﬁionsvfirm. ’What mus£ bé recalled is that, wiﬁh
privatization, British Telecom was to lose its ﬁonopoly sﬁatus{
There was also a recognition tﬁat the develqpment of full
competition would take timgf especially given that -the British
government wanted to makimizeAthe sélling price. This mitigated
against an immediate and comprehensive embrace of competition. The
'government wanted to provide sufficient incentive for'Britiéh
Telecom to increaée its productivity, while at tpe same time
protecting its customers from any monopolistic ;buse. Moreovef,
as Littlechild, the author of the Briﬁish price cap regime, has
noted, regulation:
is a means of 'holdiné‘the fort' until‘competition
arrives. Consequently attention has to be on securing the
most promising conditions for competition to emerge, and
protecting competition from abuse. It is important to ensure
that regulation in general, and the profit control scheme for

BT in particular, do not prejudice the achievement of this
overall strategy (1983, p.7).

Apart from the obvious insti;utional and market
structure differénces, it is not clear that the FCC's adoption of
price capping is premiged, as was'the case in the United Kingdom,
on a transition to competition. It éppeafs from pubiic statements
by the American Commission that the underlyinq goai behind its
introduction is to'improve both regulatory and regulated-fifm

performance by relaxing traditional regulatory constraints and
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adding:a productivity inceﬂtive. This,differencejleads £o
cdnsidetatioh of a third catego;y of regulatofy reforms, those
designed to ﬁromote competition and the free play of’market
forcés: o | |

3.3 Catégory Three: Regulatory 'ReformS: to Prémote
Competition S h ’

In the preceding sections, different approaches to
regulatory reform were described which were primarily concerned

with improving regulatory performance in relation to its basic

*ObjectLVes, Although some of these =- such as forbearance,

structural separation and social contracts —-'had the goal of
fostering competition, this was incidental to the primary

objective.

The third set of regulatory refofmS‘is_qdmprised of
those that seek to'subStitutéccompetitiéh, in whole or_in part,
fbr regﬁlation as scciety‘s means‘fdr'fegulatinéveéOnomic
behaviéur. For our purposes, it is useful to divide this‘catégory

of reforms into three sub-categories.

xThe'first~covers those reforms that are explicitly

dereghlatory in nature. The second subset of reforms include

. those that are explicitly, and perhaps paradoxically, are
" regulatory in nature. These are refqrms‘that>invoive‘giving.a
regulator, -other tnah competition law auﬁhoritieé; explicit

V_requnsibilitieS'to_use_regulatory.cqntrols in ordeffto‘promo:e
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competition in those markets that are not yet fuily competitive.
The final set of reforms in this category has two purposes. One
is to provide residual controls to protect the intérests of some
consumers against unacceptable forms of economic behaviour on the
part of otherwise deregulated firms. The second is to introduce
new instruments as part of a reform package or strategy to meet
continuing public policy objedtives.that'were traditionally

pursued ﬁia regulation.
3.3.1. Deregulation

One of the most obvious methods of promoting competition .
is to remove or significantly reduce regulatory controls,
particularly those that are designed as structural impediments. In

both the Canadian air and the extraprovincial highway transport

sectors, removal of existing entry controls has been undertaken.

In the air sector, for example, regulation of entry through a

fairly rigid "public convenience and necessity test" constituted a |
central part of Canada's regulatory regime dating.from 1938. 1In a j
two-step reform procedure, the federal'government had by 1987> |

largely removed such entry controls.

‘The first step came in 1984, when the Minister of
Transport issued a non-binding but authoritative policy statemént

jinstructing the regulator to interpret its legislative mandate so -

as "to give much gréater weight to the benefits of incCreased

competition" when judging licence applications (Axworthy, 1984,




0.10). In addition, the regulator was ordered to remove existing
licence restrictions on air carriers so that any .carrier, new or

existing, could apply to provide any type of domestic service.

' The second Stage in alrline‘structuralAderegulation in
- Canada came in 1987, when new legislation:was'enacted. In place
of the tradltlonal "publlc convenlence and necessrty" test the
federal government substituted the much more mlnlmallst "fit,
willing and able" test; As.significantly, Constraints'on
wlthdrawal of spec1f1c serv1ces were largely removed The
COnthULHg controls WLll be dlscussed in the last part of this

section..

A more complex method was requlred to deregulate'entry
into the extraprovincial trucklng-lndustry~in.Canada because of -
the long—standing role of.the provinces in this sector.

Provrncral regulatory agenc1es had been exercising federally
delegated respon51blllty to regulate the extraprovrncral aspect of
trucklng srnce 1954, Consequently, federal deregulatory proposals

in this’ sector sought an. accommodatlon w;th provxnc;al regulatlon

.Provincial trucking regulation lnvolved a "present and
"future publlc convenience and necesslty test“ whlch typlcally
limited entry.lnto the sector Rather than mov1ng lmmedlately tov
a much more neutral -- in a structural sense - fltness test, the
'federal and provrncral governments agreed to a transltlonal

'Aperlod. Durlng_that period, the tradltlonal entry test would be .



repiaced by a "Eeverée'onus“ test. Under tﬂis test, the
fesponsibility is placed on thosé'who object to a new entrant to
prove why such entry would be deleterious to the public interest.
At the end of the transition, ex;ra-provincial licensing would be
subject tolfitness criteria stipulated by the federal Cabinet. A~
central component éf the transition period was ;hé creatioﬁ'of”as
tripartite monitbring committee comprised of representatiﬁes of.
federal agencies, iﬁcluding the Bpreau'of Competitidn Policy. The_
role of this committee Qas to undertake ahnﬁal reviews of
proQincial licensing. decisions to determine if théy were

consistent with the ultimate deregulatory‘quectives of the : -
federal government, ' ' , : ' : ' .

Deregulatory reforms introduced to promote competition .

in the‘Canadian transportation Seétor also include changes in
traditional behavioural of conduct constréints. Airlines, for
instance, which were given considerable freedom from regulatory -
conﬁfol$ over priciqg in the 1984 ministerial statemént, had tha;.
freedom extended and entrenched in subsequent revisibns to |
national transportation legislation (Canada, National
Transportation Act, 1987). That legislation'also allowed airlines’
to enter into confidential contracts to offer Speciai'fares and |

bulk discounts. -

The reduction in the regulation of railway pricing ‘
introduced in 1967, was similarly extended in 1987, in larde‘part,

to encourage intramodal.competition in addition .to the earlier




-goal.of promoting intermodal competition. Two significant

legislative'measures are particularly_noteworthy in this reéard.
First, Canadian railways‘lost their'traditlonal}right‘to engage in-
collective.rate-making.‘As a result the Competition-Act applies to
rate-making\actiyities_that may unduly lessen or prevent |

competition. Second, the railways' freedom to price their services

~ has been considerably enlarged by redefining the minimum and

S o ‘ X
maximum . constraints, and lessening the within-the-band controls.

Under the new legislation both prohibition against
predatory pricing (“minimum"‘constraint) and regulation of
potentially excessive pricing aimed at captive shippers ("maximﬁm"

constraint) are now subject to considerations beyond traditional

-cost‘concerns.JModelled on the competition policy, the regulator

will now dlsallow a non- compensatory rate, i.e. below cost, only

if that rate has the effect or tendency of substantlally lessenlng

'competltlon or s1gn1ficantly harmlng a competltor A new

lmaglnatlve means of protectlng captlve shlppers agalnst

- potentially excessive pricing, the competitive llnetrates, isi
discussed in more detail in Section 3.3.3. AFinally, the railways

were given authority to enter into non-regulated confidential .

contracts with shippers.

Behavioural controls have been removed or lessened in
other sectors as well. In the Oll and gas sectors, for example,

regulatory controls on- prlClng have been ellmlnated, and are now’

'determined by dlrect buyer seller negotlatlons (Canada{ Western



Accord, 1985} and Canada, Agreement on Natural Gas Markets and
Pfices, 1985). The creation‘of the conditions for a competitive
natural gas market has been facilitated in the Canadian
environment by the NEB adopting a ﬁolicy permitting open access. ..
for éompetitors of the pipeline monopoly-owner in its capacity as -
a dominant mafketér of nétufal gas. . Existing controls on oil

exports to the United States have also been largely removed.
3.3.2. Alternative Pro-Competitive Regulatory Reforms

Although removal of’regulatory price and entry controls

may be sufficient in some sectors to transform them into
competitive markets, in others, such reférﬁs in.themselves will be
presumed to be inadequété. Additional measures may be required,
:especiélly if the sector has an incumbent firm with mbnopoly power
or existing firms in the market are capable of exercising
significant, anti-competitive power. Threé types of regﬁlatdry

pro-competitive reforms have been introduced or extended in Canada

In Section 3.1.1, reference was madé to the intfoducﬁion
of confidential contracts as a means of permitting an incumbent
firm to respond to the emérgence’of éompetition within a regulated
environment. We suggested that these contracts were designed to
stimulate intramodai.competition in-a déregulateq envirbnment.

'Such'qontracts can also be employed as a way of promoting

competition where deregulation may not be feasible. A case in

point inVOlves'Canada's‘reform in 1987 of legislation governing .




the operations of shipping conferences in Canada. Recognizing
that Canada could not unilaterally abolish such cartel
arrangements because of their international nature, the 1987

reforms sought to provide a regulatory fraﬁework that could

. promote as much competition as was possible (Anderson and Khosla,

1988).

One. such reform involved the esteblishment, by statute,
of the right of individual conference members to offer rates that

are different from those agreed to in conference authorized

.tariffs ThlS right was reinforced by maklng an exemption from

the purVLew of the Competltlon Act condltlonal on the existence of -
such a rlght As Anderson and Khosla note, the""effect of thlS.
rlght is to. legltlmlze and facxlltate a form of prlce competition
within the conference" (1988, p.6). They. also contend ‘that - the
extension of this right, particularly as it is also available

under comparable Amerloen legmslatmoa, "will serve as an. lmportant

check egainst the possibility of excessive pricing by ‘cartels."

A related refo;m was to permit confidential contracts

between users and conference members. These contracts which, as

‘indicated were permitted as part of the"general reviSion of.

natlonal transportatlon legislatlon, were also extended to the
shlpplng conferences so-as to allow prlvate negotlatlons to

establlsh the terms for the transportatlon of cargo outSLde of

conference tarlffs




A subsidiary reform included in the legislation was to
stipulate that conference members could not insist that users
commit themselves to shipping all of their goods before they could
avail'thémselves of confidential contracts. These reforms,
particularly as they were tied to related actions to be discussed
below involving the role of the birector of‘InQéstigatiQn and -
Research and exemptions from the provision of the Competition Act,
provide excellent examplés of the use 6f regulatory controls to

promote or facilitate competition.

A second, more general, type of pro-competitive

3

regulatory reform dates in Canada from the 1967 transport reform
initiatives (Canada, National Transportation Act, 1967). One of
the central objectives of that legislation was to ensure that the
regqulator took due regard in its decision-making . for the promotion
of intermodal competition. This was accomplished by including a
statutory injunction that the policy objectives of:
...an economic, efficient and adequéte transportation system
are most likely to be achieved when all modes of .
transport are able to compete under conditions ensuring that
regulation of all modes of transport will not be of such a
nature as to restrict the ability of any mode of transport to

compete freely with any other modes of transport (National
Transportation Act, 1967, section 3).

The fundamental revision in 1987 of Canada's

transportation policy went even further in reinforcing the

statuto;y.obligation-tOvplace a priority on competitioh ovef

regulation as a control device by extending the obligation to




ine‘ude intraﬁodai competition. Whlle u31ng 1ntroductory language

”sam‘aar to that contalned in the 1967 leglslatlon, the 1987‘

National Transportation ACt 1nstructed the regulatory authority in
sections 3(b) and 3(c) that competition and market forces are,
wherever possible, the prime agents in providing viable and
eﬁfective_transportation*servicesL and that:
economic regulation of carriers and modes of
transportation occurs only in respect of those services and
_reglons where regulation is necessary to serve the
‘transportation needs of shippers and travellers and such
regulation will not unfalrly limit the ability of any. carrier
or mode - of transportation to compete freely with any other

carrier or mode of transportatlon (National Transportation
CAct 1987) ’ . ' : ' :

'Statdtory instfdetionlto a‘regulator to be biased in
favour Qf‘competifion o?er‘reguiatien ia'not an insignificant
regulatory refcrm. 'In Canada,-fof example, the telecommuriications
regulator cohtinuee'to be governed by a traditional.statute for
regulatlng monopoly behaviour. ‘Consequently, in the many

proceedlngs over the past decade where the 1ssue of competltlon

’has been addressed, the regulator has regularly_remlnded

participahts that "under the existing legialation; it has no

mandate to favour elther the monopoly or the competltlve supply of

telecommunlcatlons serv1ces per se"‘(CRTC, 1985, p.1l).

jFihaily,vrecent‘Britisthegulatory developments have
carried this type of pro—cohpetitive_regdlatofy reform even
further’ in the various sectors where privatizatien'has occurred

and a regulatory authority established. fInftelecommuniCatidns,




for instance, in addition to having the traditional responsibility

to protect consumer interests, Oftel is given the explicit
responsibility’to prémote'competition. In its enabling
‘legislation, the regulator is.required in'exercising
responsibilities to take due regard to:
(d) the desirability of maintaining and promoting effectiQe
competition between persons supplying telecommunications

services or telecommunications apparatus in the United
Kingdom; and :

(e) the desirability of maintaining and promoting competitive
activity in markets outside the United Kingdom on the part of

persons supplying telecommunications services, and persons
producing and supplying telecommunications apparatus, in the
United Kingdom (reproduced in Littlechild, 1983, p.4).

As Beesley and Littlechild note, in bqth telecommunications and
gas "the regulators have taken seriously their duty'to promote
competition"™ (1989, p.466). They have done so through the usé_of
their powers to licence new entrants, determine terms of
_interconnection and place constraints on the dominant firm's.
conduct, especially its pricing decisions in particular markets.
It is worth noting as well that recent reforms to Aust;alian
telecoﬁﬁunications policy and regulatory structures impose a
responsibility to facilitate and promote competition on the new
telecommunications regulaﬁor (Cunliffe, 199@).

3.3.3. Residual ’Rogulatory Cdntréls and Supporkive
Policies

In the debates over regulatory reforms, especially those .

involving deregulation, where it is often assumed that this will




‘entail the complete'removal'of public.- controls on corporate .

behaviour, two particular concerus-hametbeen articulated. The
first is. a‘Fear that, notwithstauding the attractiVeness.of
competltlon as the economlc regulator of the overall sector lﬁ
questlon, some customers Wlll not- be adequately protected
According,to thisvargumeut, deregulated firms will be in a
position to abuse their domiuaut position vis-a-vis selected
customers;. Thedsecond concern arises from the use of regulation
to putsue particular public‘policiesﬂ The cqncern here is that
tue 1egitimacy of the policy oﬁjectives remains;.althougu'the
witudrawal of regulatiou may undermine them. One of the lessons
of regulatory'reform“in Canada and elsewhere; however; is that

these concerns can. be and have been imaginatively addressed

'wlthout sacr1f1c1ng the overall reform obJectlves

In the case of»potentiai7abusetof continuing market

power, a number_of alternatives have been developed to prevent

this or, in the event that it occurs; to-provide>remedial relief,

In the Canadiah energy dereguiation program,'for ihstauce, the -
transportatlon of oil and gas were subjected to c0nt1nued
regulatory overs1ght 1n part because of its non- competltlve
hature, and in part because the . financ1al requlrements for:

fac111t1es constructlon called for contlnued scrutlny on prudency

jgrounds . The issue of access to pipellne faCllltleS remalns

critical from the perspectlve of the creation and malntenance of

‘the competmtlve produce markets. Thls is espec1ally true in

“refereuce“to natural gas. As\has;already been stated, an open
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access policy practised by the Nétional Energy Board has Séen
instrﬁhehtal in facilitating competition'in the natural gas
markets.'

Perhaps éhé most imaginative developmenﬁ of new
approaches tO'fegulatory‘control for those limited areas wheré'
they may be required are found in the Canadiaﬁ transportation
sector. Responding to the concern that some ;hippers may noﬁ_have
an effective choice-ip railways of, alternatively, to encourage‘
Canadian railways to ;ompete with one another,'the deregulatory,
proFcompetitive:proposals thét resulted included a variety of
relevant proQisions.- Qne was to expand .the access of shippers to
more than one. railway. by éxtending the limits for the
intérswitéhing of railway cdrs from one railway's line'to
“another's from 4 miles (6.7km) to 18 mileé (30 km.) - The'earlier.
limit dates frdm over eighty years ago. In additiOn, not.only is-
the designation of interexchange locétions no longer solely at the
discretion of the railQays, but the national regulator can even
“extend the iimit if it rules that a shipper is at a competitive
disadvantaqé. Finally, Cabinep was given‘the powei‘to impose'
~ joint track usage on raillways if it,degmed that this would improve

"the efficiency:and effectiveness" of Canadian transport.

--In addition, a néw regulatory instrument was created in
the rail sector, namely,'competitive;line rates, to protect the
interests of those shippers not able to take advantage of the

extended intetrswitching rights. If a shipper can negotiéte'é rate




’Nith one railway to which it does notihave direct access, it can

.then approach the - railway to ‘which it does have access to set a

rate to carry its traffic to an interchange point. If the latter
railway does'not‘offer'an acceptable-rate, the .shipper can applyb
. to the regulator to impose a.ratef _According to one analyst, even
if such conpetitive line rates are never used, they-will "by )
providinq'competitiveeaccess alternatives, induce local carriers
to be more~responsive to‘their captive shippers" (Rothstedin, 1988,

p.30) .-

Two rinal innovative aspects of'the new Canadian
transportation regulatory‘regimeeare, first, the provisions for
regulatorv'mediation and, -second, final‘offer arbitration, .Under
. the traditional regulatory sYstem,'vhile informal mediation ‘was

undoubtedly available, in the event of a dispute or’ complaint
‘filed with the regulator, the only deCiSion~making process was a
regulatory investigation including a posSible public hearing
Under the new system, if the parties to a dispute are Willing,
they can request the National Transportation Agency to provide'
mediation services. ln'the,event“that suchumediation~does not
.resolve,the_issue, a«shipper,may request that_the_Agency.arbitrate
- the dispute }The process available also provides for final offer
arbitration, with each party required to submit an offer to the
arbitrator who must choose one of them within strict time limits
- To faCilitate the process, the legislation does not require the.
traditional written reaSOns for decisions~unless all parties ask

for them.




Another example of'éontipued, albeit circumscribed,
regulation in the Canadian transport sector involves new entry
into the northern air market. The distinction between northern
and southern air markets involve§ judgements that the fofmer "is-
thin, highly dispersed and relatively fragiie" (Transport Canada,

. 1986, p.6). Consequently, unlike forAthe §ou£hefn market,.the'
presumptionvwas that a continued degree of economic regulation '
remained necéssary to ensure essential service to small |
communities. As a result, while incumbents'cannot argue against
entry in the_SQuthern portion of the market, in ;he Nortﬁ[
opponents can do so but they must persuade the regulator that any
such entry will cause "a significant decrease or instabiiity in
the level of domestic service." Finally, there is a provision for
consumers to initiate complaints against air carrier basic rate -
increases for both moriopoly routes and generally for northern

Canada.

To address éoncerns that deregulaﬁion wiil undermine
continuing 1egiﬁimate public policies, experience in both Canada
‘and the United States provideé examples of new initiatives
introduced as part of regulatory reform packages. For instance,
in Canada, in both the air andvréil se;vicé~sector§, p:ovision h;s
been made for public subsidies, if nécessary, to proteét against

the loss of air service to remote communities or the abandonment

of rail lines.
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‘It is worth noting the specifics of the relevant
legislative provisions. In the first place, in the case of air

service, it is the responsibility of the Minister -of Transport,

.and not the regulatory'agency, to recommend to the federal

government that a’community served at the time of the new

leglslatlon requlres flnanc1al assistance to continue essentlal

air serv;ce. Secondly, the Minister is generally requlred to
"ascertain by public tender the most‘economlcal and eff1c1ent
method by which the service can be provided" (Canada, National

Transportation Act, 1987,'section 85) .

It is also worth noting that American air deregulation

was also accompanied by a subsidy program. Initially, this was to’

be only for the ten years following‘deregulation, but when that
period expired, tHe program was extended for an additional ten

years.

With respect to railway branch line abandonmentL the
1987 Canadian legislation ‘sought to balance the interests of

railways and_affected communities. Unlike"previods legislation,

'-the'new law stipulated a maximum percentage'of the mileage‘of a

rallway that could be abandoned for each of the first five years

followxng the enactment of the leglslatlon, subjectnto>thls

_ llmltatlon, however, Lts.xntent lS to make abandonment"easier.

For example, the. regulatory agency is requlred to order a llne

,abandoned if the railway can establlsh that lt is uneconomic. But

the federal government can order retentlon of serv;ce subject to



- 72 -

the provision of a publié subsidy if it deems sﬁch retention to be
in the public interest. To make abandonment more accepéable, the
legislation aiso provided for subsidies to shippers to obtain
alternative transportation services for a maximum transitional

period of five years.

The Question of targeted sﬁbsidies_has also been
addressed in the American telecommunications market. A central
feature of traditional telecommunications regulation has been the
cross‘subsidization.of local residential ratés from long-distance
or toll rates. Consequently, one of ﬁhe major fears sufrounding
the introduction of'competitioﬁ and potential deregulaﬁion of
telecommunications in North America has been the presumed threat
this would pose to universal service at affordable rates. The
American expefience demonstrates the potential for alternative,
non-regulatory responses‘to this concern. Targeted subsidieé have
been designed to assist low-income subscribers to maintain
' télephone service by directly subsidizing their ﬁonthly bills.
Directed subsidies have also been provided to allow low-income
households to obtain telephone service through reduced connection
charges which may be paid over an extended period. Finally,
special assistance is provided to designated‘areas'which incuf
particularly high costs in order tb ensure_that companies
operating in these areas can continue to offer accepﬁéble service
at reasonable rates. The result of these programs, introduced at
both fedgral and stéte leyels} has_been‘that télephone service,

far from being threatened by the introduction and spread of




competition, has actually become even more 'widel'y available in the

United States (Schultz, 1989).
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Chapter Four: Regulatory Reform and Competition Policy

InVChapter Two, changes to regulatory institutions were
described as constituting one of the basic categories of
regulatory reform. Exempted from\that discussion was reform or
changes in the relationship between traditional regulatory
agencies and competition policy institutions and authorities.vThis'
part of the Handbook‘addresses these relationships and highlights
reforms that have been undertaken in Canada and elsewhere.

4.1 Interface Betwaen Regulation and Competition in
Canada :

Competition laws are laws of general application. They
apply to all industries, and to all forms of business transactions
and behaviour, except where their application is either expressly
exempted by a relevant statutory provision to that effect or
foreclosed by the so-called "regulated coriduct defénceﬂ (Romaniuk

and Janisch, 1986).

One example of the statutory exemption is contained in
the previously discussed Canadian legislation dealing with
operations of'shipping conferences, namely,_the Shipping
Conferences Exemption Act. _Characteristic of the thrust of the
regulatory roform which brought about this statutory enactment,
this exemption is not without bounds. In the first place, any
exemption for collusive agreements betwécn.conference nembers and>

non-conference carriers was removed so as to "ensure that non-




conference carriers serve as a genUine competitive alternative to
conference lines" (Anderson and Khosla, 1988, p.5) - Secondly, the
legislation made it explicit that. there would be no omnibus

exemption, and particularly, conference members who- engage in

. predatory pricing would not be_exempted. The legislation also

required agreements to be filed before an exemption was_granted{ A
further“conditionpwaS»to remove'the‘conference exemption from
negotiations,with'inland‘carriers. Here, again, the competitivel
thrust'of’such a change is obvious" Finally,’the right of an |

exemption from the Competition Act was made conditional upon

_members of a conference belng granted the right to negotlate

indlvidual, “independent actionﬁ-tariffs with users. If a

. conference does not permit its‘members'to_dO’SO; it loses its

exemption.

The “"regulated conduct defence" is a doctrine that.has

developed in the jurisprudence as . a result of a. series of Canadian

‘cases challenging either the application of the predecessor of the::

Competition Act, the Combines Investigation Act,»or sxmilar

gprovisions in the-Criminal Code. It is 1mportant to understand
\ that this defence does not apply to a given industry as' a whole or

to every activity in an 1ndustry s1mply because of the mere'

existence of regulation. Only the conduct subject to regulation

may be"subject to the»"defence“ Briefly stated, the defence

-provides that where a specmflc activity or conduct 1s regulated

© pursuant to valid legislation and the regulator hasyexercmsed its

authority in.the public interest, such activity or conduct cannot
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be found to be in violation of the criminal provisions of the
Competition Act. An unresolved issue is whether the defence would
apply with respect to the civil provisions of the Competition Act,
e.g.f mergers, abuse of dominant position, exclusive dealing and

refusal to deal, in view of the fact that the jurisprudence is

fundamentally based on the prosecution of criminal offences.

It is with this béckgroﬁnd'that the role played by the
competition authorities in Canada in influencing regulatoryvreform'
may best be appreciated. It consisﬁs'bf:three discernible
éomponents: first, influencing the government's,deciéion-making

process; second, making fepreSentatidns before regulatory ) ' .

agencies; and third, enforcing the law itself.:
4.1.1 The Bureau's Poiicy"Role

The Bureau of'Competition,Policy is part of Consumer and
Corporate Affairs Canada. Its heéd, the Director oflinvestigation'
and Research, acts in a dual capacity as chief enforcer of the
Competition Act and Assiéﬁant Deputy Minister on Eroad policy
matﬁefs. fhe'Directpr's policy role enables him or her tb
influence the federal decision-making process by way of actively
contributing to the work of other departhenté involved in.ﬁhe,
design of economic policies} This takes a variety of ﬁdrms}
including participa;ion in intérdepartmental-éommitteés,» o _ J
commenting on other departments' é’ol,iéy initiatives and ‘initiating .

his or her own projects.




ede 5& the indications ef'the-enhanced role that the

eompetition foicialsAcan3play is.fdand in the ongeing annual
reviews of provinciai*highway~transport reguiatofy agencies'
progress in 1mplement1ng the tran31tlonal "reverse onus"’test in
the llceHSLng of motor carrlers These reviews dare undertaken by
a trlpartlte commlttee comprlsed of off1c1als from the National .
}Transportatlon Agency,'Transport Canada and Consumer and Corporate”'
»Affairs DevelOpment of such a monltorlng role for competltlon
-aadvocates can contrlbute to the overall proaess of regulatory
reform because it means that expllc1t and enhanced recognltlon can
be g;ven_to competlt;on pollcy»con31deratlons ‘in the_development

and implementation. of iegulatory‘policies;
4.1.2 The Bureau's Represerntation-Making Role

Since 1976, theArole_of the Bﬁbeau's.Director‘visfa—vis.
ttaditional_regulatory agencies has been enshrined in what is now

»section4125 of the Cqmpetitioh Aet. "It reads as folldws{

The Director, at the request of any federal board, commission
.0r other tribunal or on his own initiative, may, ‘and on
‘direction from the Minister shall, make representations to
and call evidence before the board, commission or other

~ tribunal in respect of competltlon, whenever such

" representations are, or evidence. is, relevant to.a matter

. before the board, commission or other trlbunal, and to the
factors that the board, commission or other tribunal is
entitled to take 1nto conszderation in determlnlng the
matter.. - :

o
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An earlier ambiguity that foreclosed. the Director'ffom
making representations before provincial boards has now been
statutorily'rectifiedi Séctidn 126 of the Competitioﬁ Act permits
the Director to make representations; similar to those to_féde:al.'
boards,_td provincial agencies subject to their request or
consent. -Boﬁh sections 125 and 126 df the Act have been important
to the proﬁotion of pro-competitive positions before regulatory

agencies. (See'Rdmaniuk‘and Janisch 1986, pp.630-32 for examples.)

a pOteﬁtiallynwidely relevant change that could augment
the role of competition advocates, chbarab;e to granﬁing them
automatic status to intervene before regulatory tribunals, is
found in the revisions to the shippihg'bonference legislatiqﬁ
discussed at several points in preceding.sections. The relevance
of these revisions here is that the 1987 legislation not only
established a new procedure for the filing of coﬁplaints with the
National Transportation Agency, it also explicitly designatea the
Director of Investigation and Research as a person with aﬁthoriti
to apply for remedial measures. It is important to noté that this
provision "is intended to supplement raﬁher than sqpplant
recourse to the'provisions,of the Competition Act, which remain
applicable in respect of all matters that are not explicitly
egemptedyin section 4" of the Shipping Conferences Exemption Act

of 1987 (Anderson and Khosla, 1988, p.7).
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4.1.3 The Bureau's Enforcement Role .

.The impact of effective'enforcement-of competition lawﬁ\
on reguléto;y reform cannot be‘overstatéd. With regulatory edict
ceding to the laws of the marketplace, the effective operation of
the»latter must be sUbjeéted to a iegime capable of deliver;hg
results which support the original iﬁten; of the reform. In this
regard,'tﬁe two complement each qther, each being a cauée and an-
effect at tﬁe éame timé. In this light, it'ié hot surprising

that regulatory reform brought about'significant changes to the

' Canadian competition laws; it is also likely that the latter's

Strenqth and effective implementation will further influence the -

course of the former.

The new Competition Act, passed in 1986, contains

significant changes in comparison with its predecessor, the

Combines Investigation Act. First, a purpose clause stipulating a
basic purpose has clarified the overall objective of the new

legislation. The law seeks to "maintain and encourage competitioh

in Canada in order to promote the efficiency and»adaptability of

. the Canadian econdmy....": Second, forme: merger and monopoly

provisions, whose c:iminal nature madefthem virtuallyf:.
unenforceable in the past, have been‘décriminalizedAand‘totally
redrafted. Moreover, consistent with thevpu:pQSe'CIause,‘i

efficiency has been accorded determinitive significandeiin.their‘=”

application. Third, a specialized body, the Competition Tribunal,

has been established to deal with non-criminal mattersl'including
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mergers and a modern version of honopolies —-'abuée of dominant
position. Finally, of all the other changéé aimed'at

strengthening the Act, subjecting the commercial activities of
Crown corporations to its application warrants special mention.

4.2 Overlapping Regulation and ‘Competition: The British
Model ' : , .

Tﬁere are two other examples of regulatory réforms in
other countries.that adaress directly the relationship between .
continued regulation and competition policies and authorities. It
wiil be recalled_that in both thé Uﬁited Kingdom, for four of the
five recently privatized sectors, and in Australia ih the
telecommunicatibns sector, the newly created regulators have beén
given a statutofy responsibility to promote competition aé one of
their piimary objectives. Both of these countries have soughﬁ to
reinfo;ce this. responsibility 5y forging unique relationships

between the new regulators and competition authorities.

The United Kingdom,‘for instance, has opted for what
might be called an “overlapping model", wherein both the
regulator, e:g,,Oftel, and the Office of Fair Trading share 
jurisdiction over non-regulated or other business activities of
otherwise regulated firms. Even moré important-is the
relationship‘betwéen ﬁhe fegulétor and the Mondﬁolies and Mergers
Comﬁission. The latter can be an arbitrator’betweén the regulated
firm and the regulator in cases of disputed licence changes. .In

addition, the individual regulators can refer questionable
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practices relating to competition to the Monopolies and Mergers
Commission'(Beesley and Littlechild, 1989, pp.465-466) .

4.3 , Merging ' Regulation’ and Competition: The
Australian Model- : '

Australia, in contrast; has adopted what may be
desoribeo.as a "merged,model":fOr the relationship between its
telecommunications regulator, AUSTEL,band its competition.
authority,.the Trade Prabtfces Commission. in the parliamentary
:debate oreating theinewwregulator, the_sponsoring minister stated
that "AUSTEL was intended to develop close links with the Trade
Practices Commission 'in orderAto assiSt both bodies in their
respectlve roles of ensurlng that the carrlers do not misuse
their monopoly powers in competitive markets'" (Cunllffe, ‘1990,
p.251, emphasls in orlginal) To aoComplish thls objectlve,'the
Australlan government appoznted the Chairman of AUSTEL as a part—‘
time. member of the Trade. Practlces Commlsslon, and one of the
part- tlme members of the latter was to be an assoczate member of
:AUSTEL. The flrst cross appolntment was - made subject to the
condition that the member could partlc;pate "on;y,ln those’ matters
before‘the~(Trade Practices) Commission whioh relate directly or
,lndlrectly to the telecommunlcatlons Lndustry, any sector of that_
lndustry or any partlcipant ln that Lndustry" (Baxt, 1990, p 275
:Footnote 1). Flnally, the authorlzlng statutes for both bodles
permit them to refer matters to the.other for comment and N

decision.



Concluding Remarks

It‘would be inappropriate, given the purposes of this
Handbook, to attempt to offer_any specifié conclusions. The
objédtive has been to describe, in a fairly summary fashiéhﬁ‘the
range of possibilities that regulaﬁory reform can embrace.’ Ouf_:
starting assumption was that, under the genéral’rubric of
reassessing the relationship between the state,ahd.the economy,
there are maﬁy possible alternative reforms. Some of them involve
a fundamental restructuring of that relationship while othefsra:e

more modest.

The diversitj of the insﬁifutional alternatives across
.different governments argues against offering any specific
recommendations to individual countries. Moreover,:thé novelty of
many of the reforms that have been undertaken suggests that it is
probably too soon, in all but a few cases, to attempt an
evaluation of their utility. What can be said is that, if
sufficient appreciation is-given to both the diverse reasons for
lexisting regulatory regimes and thé equally diverse justifications
that can be advanced for reform( the regulatory reform process is
replete with possibility.‘ In searching for reforms that can meet
the needs of individual circumstances -~ which can vary
-tremendously across countries and economic sectors -~ those who
would seek to introduce reform should c&nsider the following
advice from an experienced and peréeptive observer of both

regulation and competition:
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The right mix of regulation and competition is not easily
. determined. What works for one industry may not work in
_another. What works well at one point may not work well at
another. Thus, when antitrust principles are ‘applied to
- markets that are -- perhaps of necessity -- partially
regulated, the application must be done with care.

Good‘policy decisions‘turn more on common sense than on the
unthinking transference of precedents. Certainly emotional -
‘attachments to either free markets or to regulatory processes

stand in the way of good policy decisicons. . The most sagacious.'

of us will err, and it is well that we occasionally
acknowledge mistakes and plot new courses (Phillips, 1990,
p.675). .

"It is hoped that this Handbook offers some useful
gumdance on the full range of posslbllities for "new courses" of

the reform of regulatlon.
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