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Minister of Consumer and Corporate Affairs, 
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Sir: 

I have the honour to transmit to you the French 
and English texts of a report by the Restrictive Trade 
Practices Commission entitled: "Road Paving in Ontario". 

This report follows from an inquiry carried out 
under the Combines Investigation Act relating to the supply 
and transportation of asphalt paving materials in the 
Province of Ontario. 

Yours very truly, 
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CHAPTER I 

THE HIGHWAY CONSTRUCTION INDUSTRY IN ONTARIO 

In the light of the Report of the Restrictive 
Trade Practices Commission "Road Surfacing in Ontario" 
(RTPC No. 29, April 20, 1964) the Department of Highways of 
Ontario (D.H.0.) made a preliminary investigation of other 
aspects of highway work and came to the conclusion that 
"que'stionable tendering practices may well be in existence 
in other phases of road construction in this province". 
Accordingly the Department requested the Director of 
Investigation and Research under the Combines Investigation 
Act to conduct an inquiry into general asphalt paving work 
in Ontario. 

Paving is the placing of an asphaltic surface 
on a prepared road-bed. Sometimes contracts are called for 
paving only but usually paving is just the final stage in a 
general contract for the construction of a road or highway. 
Pavement requires a hot mix. Sand and gravel or sand and 
stone are mixed with hot asphalt in an asphalt plant. It is 
then transported in dump trucks, double-walled for insula-
tion, to the paving machine on the job site where it is laid 
in the required depth and compacted with road rollers. The 
hot mix cannot be transported more than a maximum of 20 
miles if it is to arrive at the road-bed sufficiently hot. 
Thus for the most part paving contractors set up their 
asphalt plants as close as possible to the construction site, 
usually at the gravel pit or quarry which is the source of 
the granular aggregate. 

The asphalt on all D.H.O. work is supplied by 
the Department which purchases it froM the refineries at a 
price that includes transportation to the contractor's 
asphalt plant. The aggregate is for the most part supplied 
by the contractor from a source approved for the particular 
work by the Department. When tenders are called by the 
Department the tendering information indicates the suitable 
sources of granular aggregate close to the work. About 25 
per cent of these gravel pits and quarries, of which there 
are some 130 or 140 around the province, are owned by the 
contractors who do paving work. Aggregates as required are 
generally available to all purchasers at standard rates. 
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The only type of aggregate not supplied by the contractor 
is trap rock. This is a fine grained volcanic type rock 
used for high standard pavements in heavy traffic areas. 
Where the pavement specifications require trap rock, D.H.O. 
purchases it and supplies it to the contractor for use in 
the hot asphalt mix. Prior to 1958 the Department usually 
provided the aggregates as well as the asphalt. However it 
was found that this required considerable bookkeeping and 
it was more convenient to the Department to have this done 
by the contractors. 

To ensure that a contractor is financially and 
technically competent to perform the work within the 
designated time, D.H.O. requires that they be pre-qualified. 
Any contractor who wishes to tender on large capital or 
maintenance contracts must annually apply for qualification. 
His application must set forth financial information, highway 
construction experience and a detailed list of his equipment. 
He is then given a "Basic Rating" which is the maximum 
dollar value of work he can satisfactorily perform. The 
rating is reduced if his workmanship and performance in the 
past have not been deemed satisfactory. In addition the 
contractor is from time to time rated as to his competency 
to take on further work. This "Available Rating" is reduced 
by the tender value of work he has on hand. Thus before 
D.H.O. will give plans, specifications and tender forms to 
a contractor for a forthcoming job he must show first that 
he has an acceptable "Available Rating". 

Mr. T.C. Muir, D.H.O. Contract Control Engineer, 
testifying in May 1969 said there were some 275 road con-
struction contractors in Ontario that have been basically 
rated as qualified for D.H.O. work. Of these, 121 have 
received 100 per cent qualification to do hot mix paving 
work; that is, to do jobs of any size. Of the balance of 
154, another 35 or 40 have a 50 per cent qualification. 
These have been rated as quite competent to do paving work, 
but since they have never held a contract as prime con-
tractors from the Department (they have done sub-contract 
work) they are not given full rating. Mr. Muir said one job 
as prime contractor, for example a $35,000 job, would give 
any of them a 100 per cent qualification. On this basis he 
said the number of contractors who could tender on all D.H.O. 
contracts might be raised from the present 121 to an 
immediately potential 165. 

D.H.O. calls tenders on all road construction 
work. For administrative purposes it has divided the 



-3 

province into 18 districts, and contracts are awarded on a 
district basis. Tenders for work in each district are called 
on a per unit basis from contractors throughout the province. 
The specifications require the supply of all materials not 
supplied by the Department, transportation of materials to 
the site, and application of materials to the road. Hot 
asphalt mix is not purchased by the Department as such, but 
only as part of a contract for application to the road-bed. 
Tender calls are advertised in local newspapers as well as 
in construction trade publications such as the Daily  
Commercial News.  Tenders are received until a specified 
time and then opened in the presence of a committee. The 
submissions are checked to verify all extensions of prices 
and calculations and an award of contract is made, usually 
on the basis of the lowest tender received. When the con-
tract is awarded a list of the bids submitted is sent to 
each contracting firm which has submitted a bid. 

Upon the advertisement of the tender call 
qualified contractors who are interested in the project pick 
up the specifications and tender forms. The names of con-
tractors who have secured specifications and tender forms 
are readily available from the tender calling authorities 
and are listed in the Daily Commercial News. 

The various counties and other municipal authori-
ties in Ontario also call tenders on asphalt work to be 
performed within their jurisdiction. Extensive evidence was 
submitted in this inquiry concerning bids tendered for 
paving work in twelve of the thirteen municipalities which 
make up Metropolitan Toronto, and for work done for 
Metropolitan Toronto itself. These municipal authorities 
are as follows: 

1. Metropolitan Toronto 
2. City of Toronto 
3. York Township 
4. Scarborough Township 
5. Village of Swansea 
6. Town of Leaside 
7. East York Township 
8. Etobicoke Township 
9. North York Township 
10. Town of Mimico 
11. Town of Weston 
12. Town of New Toronto 
13. Village of Forest Hill 
14. Long Branch 
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Long Branch did not have any paving work done by contract in 
the years reviewed. 

These various municipal governments receive sub-
sidies through the Department of Highways to assist in their 
local road programmes. If there is to be a D.H.O. subsidy 
on a municipal project, the municipal authorities must draw 
specifications to D.H.O. standards and the Department must 
approve all contract awards. Requests for sealed tenders 
are published locally and in construction trade newspapers. 
Tenders are opened at a committee meeting which is open to 
the public. The bids received are sent to D.H.O., usually 
with the recommendation that the contract be awarded to 
the lowest tenderer. D.H.O. officials examine the tenders 
and if all is in order the awarding of the contract to the 
recommended firm is endorsed and the grant of subsidy 
authorized. Mr. Muir said that if the lowest tender bid on 
a municipal works project was "unduly high or unreasonable" 
the Department would not approve it. 

Sometimes the municipalities supply some or all 
of the materials required for road paving, but usually the 
contractor is required to supply all materials on a municipal 
project. Mr. Muir said that asphalt cement and aggregate 
components would be available to the contractors at 
"standard" prices, the same prices at which municipalities 
themselves could purchase them. Haulage of asphalt from 
refinery to hot-mix plant would be at published tariff rates. 

In general, municipalities do not require con-
tractors who ask for work specifications and tender forms to 
be pre-qualified. However on some projects the local 
authorities do require pre-qualification on the same basis 
as D.H.O. One municipality, the City of Toronto, has an 
asphalt plant and bids on some of its own construction 
contracts. 

The following firms have been named in the 
Director's allegations in this inquiry. They will be 
referred to in this report by the shortened name in paren-
theses: 

Advance Paving Co. Limited (Advance Paving) 
Antici Construction Company Limited (Antici 

Construction) 
K.J. Beamish Construction Co., Limited (Beamish 

Construction) 
Brennan Paving Company, Limited (Brennan Paving) 
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Cook Paving Company Limited (Cook Paving) 
Cox Construction Limited (Cox Construction) 
Curran & Briggs, Limited (Curran & Briggs) 
Dibblee Construction Company, Limited (Dibblee 

Construction) 
Disher-Farrand Limited (Disher-Farrand) 
Drope Construction Limited (Drope Construction) 
Dufferin Materials & Construction Limited 

(Dufferin Construction) 
Glen Lawrence Construction Company Limited (Glen 

Lawrence Construction) 
The Godson Contracting Co. Limited (Godson 

Contracting) 
Greenwood Construction Company Limited (Greenwood 

Construction) 
R.W. Heron Paving Limited (Heron Paving) 
Johnson & Hogan Construction Limited (Johnson 

& Hogan) 
Kilmer Van Nostrand Co. Limited (formerly Cross 

Town Paving Company Limited) (Kilmer Van 
Nostrand) 

King Paving & Materials Limited (King Paving) 
Mel-Mix Concrete & Asphalt Limited (formerly 

Kilmer, Van Nostrand Limited) (Mel-Mix 
Concrete & Asphalt) 

Miller Paving Limited (Miller Paving) 
Donald J. MacDonald Construction Limited (Donald 

J. MacDonald Construction) 
H.J. McFarland Construction Company Limited 

(H.J. McFarland Construction) 
McHaffie-Birge Construction Company Limited 

(McHaffie-Birge) 
McNamara Highway Construction Limited (formerly 

Geo. W. Porter Construction Company 
Limited) (McNamara Highway Construction) 

McNamara Road Construction Limited (McNamara 
Road Construction) 

Onway Construction Company Limited (Onway 
Construction) 

Peacock Contracting Limited (Peacock Contracting) 
Peel Construction Company Limited (Peel Construction) 
Pioneer Construction Co. (1967) Limited (Pioneer 

Construction) 
Rayner Construction, Limited (Rayner Construction) 
Smiths Construction Company Arnprior Limited 

(Smiths Construction) 
Standard Paving Limited (Standard Paving) 
Towland Construction Limited (Towland Construction) 
Warren Bituminous Paving Company Limited (Warren 

Paving). 



CHAPTER II 

ARRANGEMENTS RESPECTING TENDERING ON MUNICIPAL 
PAVING CONTRACTS IN METROPOLITAN TORONTO 

Some firms based in the Toronto area were 
interested only in paving contracts involving the Toronto 
municipal governments. Others were interested both in 
Toronto municipal work and in D.H.O. paving contracts, and 
in work for counties and other municipalities. 

Heron Paving confined its activities for the 
most part to work for the Toronto municipalities. Mr. R.W. 
Heron, President of Heron Paving, testified extensively 
about attempts to lessen competition in Toronto municipal 
paving work in 1959. 

He said that in 1958 Mr. K.J. Beamish, President 
of Beamish Construction, and Mr. T.D. Miller, President of 
Miller Paving, came to see him at his office. Mr. Heron 
understood that he had become a threat in Scarborough 
Municipality where Beamish Construction and Miller Paving 
were "strongly rooted". Mr. Heron said he declined to "get 
with the boys, so to speak," at first, but later agreed to 
attend a meeting called to "negotiate some prices" on 
municipal work. It was held in 1959 at the offices of 
Advance Paving at Downsview. He said that "most of the 
active companies" bidding on municipal work were there 
including representatives of Advance Paving, Godson Contract-
ing, Miller Paving, Beamish Construction and Warren Paving. 

At the meeting a specific tender call was dis-
cussed and agreement reached as to who would be the low 
bidder. Mr. Heron also indicated that agreement was reached 
among the parties present as to a more general arrangement: 

What was discussed? What was the purpose 
of the meeting that you were told, and what 
was discussed at the meeting? 

A. 	It was generally dealing with contracts 
which were coming up. 

And arranging to see who would get those 
contracts? 

Q. 

6 
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A. 	Yes, arranging who would get them. 

Was there to be a form of pre-arranged 
bidding to protect the one who was to get 
the contract? 

A. 	It was generally bid as you like, but away 
from a certain price. 

I see. And the one who was bidding the 
certain price was the one who it was 
agreed would get the contract? 

A. 	Yes." 

Mr. Heron said that a second meeting held at the 
offices of Advance Paving, also in 1959, was attended by 
"pretty much" the same people. Following the meeting Mr. 
Heron said he received telephone calls regarding one or two 
contracts where Heron Paving was asked to submit bids just 
over a certain price: 

Do you know whether on these occasions you 
were phoned the person who was supposed to 
get the contract did get the contract? 

A. 	I have known one or two instances where 
that was probably so." 

Mr. Heron also recalled that on some jobs he was 
told that if his price was under a certain figure he would 
get the work. He was unable to specify any particular con-
tracts but said Mr. D.B. Skelton, General Manager of Cook 
Paving was the person who called him and thought he must have 
been acting as a liaison man. 

In the Spring of 1959, apparently before the 
meetings of which Mr. Heron testified, a meeting of Toronto 
area paving contractors was held in the Northgate Hotel in 
Toronto. It was attended by officials of seven or eight 
firms including representatives of Miller Paving, Standard 
Paving, Peel Construction, Dufferin Construction, Godson 
Contracting and Beamish Construction. 

A detailed proposal for the division of the 
Metropolitan Toronto area into districts each with a team 
captain was circulated at the meeting. The proposal would 
provide for collusive rotation of municipal and industrial 

Q. 

Q. 
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paving contracts for the period March 25, 1959 to December 
31, 1959. It also set forth provisions relating to the 
prices at which various grades of asphalt were to be sold 
to contractors who did not have asphalt mix plants. The 
proposal was rejected by the meeting. 

The Department of Highways of Ontario officials 
prepared a list of all road paving bids and contract awards 
in the municipalities in the Metropolitan Toronto area for 
the years 1956 to 1964 inclusive. The list shows that 57 
firms bid from time to time on paving projects in the area. 
In the municipalities where the greatest volume of work was 
done there appears to have been a large number of bids sub-
mitted on most tender calls and the contract awards were 
spread among many contractors. With respect to the municipal-
ity of Metropolitan Toronto, 169 contracts of a value of 
$41.2 millions were awarded in the period. Of these Dufferin 
Construction was awarded 23, Johnson & Hogan 19, Standard 
Paving and Warren Paving 18 each, and Miller Paving 12. The 
rest were taken by 29 other firms who received 1 to 8 awards 
each. The City of Toronto awarded 196 contracts totalling 
$13.4 millions. One hundred and fifty-four of those awards 
were taken by 6 of the larger firms and the balance by 11 
firms. 

The Statement of Evidence drew attention to the 
awards in the Township of Scarborough. In the period 
analysed, 81 contracts were awarded to the value of $4.2 
millions. Twenty-four contracts were awarded to Miller 
Paving, 18 to Heron Paving (which got no contracts in other 
municipalities) and the balance of 39 contracts to 9 other 
firms. In particular in the year 1961, which was the last 
year in which Heron Paving bid (it ceased to do business in 
1962), of the total of 11 Scarborough paving contracts, 
Miller Paving was awarded 4 jobs, Heron Paving 5, Beamish 
Construction 1, and Dufferin Construction 1. However, there 
were always other bidders on these tender calls besides 
these 4 firms and on 7 of the 11 awards there were one or 
more bids by firms not in any way involved in this inquiry. 

In the Township of Etobicoke in the period 
1956-1964 there were 46 contracts awarded to a value of 
$3.2 millions. The awards were made to 21 different con-
tractors. 

In 1959 Etobicoke invited unit price bids for 
paving of a number of streets within the Township. Tenders 
were called at the same time in respect of five divisions or 
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groupings of streets. Five firms were low bidders on the 
tender call, each in a different division. Scott-Jackson 
Construction Ltd. was low bidder in division 1, Miller 
Paving was successful in division 2, Standard Paving in 
division 3, King Paving in division 4 and Dufferin Construc- 
tion in division 5. Six other bidders submitted unsuccessful 
tenders in all divisions. They were Warren Paving, Beamish 
Construction, Johnson & Hogan, Advance Paving, Bramall & Co. 
Construction Ltd. and Bray Construction Co. Ltd. There was 
no oral evidence of collusion in respect of this tender call 
and three of the tenderers, Scott-Jackson Construction Ltd., 
Bramall & Co. Construction Ltd. and Bray Construction Co. 
Ltd. are not named in the Director's allegation. However, 
it seems a strange coincidence that each firm which secured 
a contract was the successful bidder on only one job. 

Also unexplained is evidence regarding Toronto 
and York Roads Commission contracts, one at Markham and one 
at Kleinburg in 1960. 

The Toronto and York Roads Commission is 
responsible for the construction and maintenance of suburban 
roads in the County of York. By public advertisement on 
July 15 and July 18, 1960 the T.Y.R.C. called for tenders 
for the construction of curbs and gutters, concrete base, 
asphalt surface and concreting work for Maple Road in the 
Town of Richmond Hill. This project was referred to in 
evidence as the Markham contract. At the same time the 
Commission called tenders for paving a section of Highway 
49 in Kleinburg. Tenders on both projects closed at 11 a.m. 
on Tuesday, August 2, 1960. 

Mr. A.J. Rettie, Chief Engineer of the T.Y.R.C., 
testified that the tenders were opened at noon on August 2, 
and that it would have been impossible for anyone to have 
had access to them before that time. - T.Y.R.C.'s record of 
the bids on both contracts, made at the time of the opening 
of tenders is as follows: 

Markham Contract #7-60  

Dufferin Construction 217,421.25 
Warren Paving 	 229,654.10 
John Cucci Limited 

Onway Construction 
Cross Town Paving 

Kleinburg Contract #18-60  

Warren Paving 	40,939 
Bailey-Drope 	42,087 
Beamish 

Construction 
Brennan Paving 
Onway Construc- 

tion 

35,374 
40,461 

40,770 
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Miller Paving 
Bot Construction 

Ltd. 
Geo. W. Porter 
Leo's Excavating 

& Grading Ltd. 

256,700.50 

269,217.60 
243,519.00 

254,214.00 

Geo. W. Porter 

Godson Contracting 
Miller Paving 

Cross Town Paving 

44,240 

46,970 
36,916 

48,401 

Dufferin Construction was low bidder on, and 
awarded the Markham contract. Beamish Construction was low 
bidder on, and secured the Kleinburg contract. 

Among documents seized from the premises of 
Beamish Construction was a diary page showing the printed 
date August 1st, to which had been added in handwriting 
"Monday". The document under the title "Markham Rd." listed 
all of the bidders on that tender call with the bids arranged 
from the lowest to the highest rounded to the nearest thousand. 
Similarly the tenders received by T.Y.R.C. on the Kleinburg 
contract were listed from the lowest to the highest rounded 
to the nearest hundred. If these lists, which Mr. K.J. 
Beamish said were in his handwriting, were in fact made on 
Monday, August 1, 1960, then Mr. Beamish knew what price 
each of these firms had tendered the day before the tenders 
were opened. 

Testifying in 1965 Mr. Beamish said he couldn't 
remember where he had obtained the information but that he 
probably secured it after the tenders were opened. He said 
he had no recollection of calling the other tenderers and 
that he had no interest in the Markham project since he did 
not tender on it. 

Mr. Miller, of Miller Paving, had been asked if 
he had discussed his tenders on the two contracts with Mr. 
Beamish and he said that he "might have discussed either one 
of them". However he said he would be surprised to learn 
that Mr. Beamish knew the tender prices before the bids were 
open. Mr. Beamish said he might have spoken to Mr. Miller 
with respect to the Kleinburg contract before the tenders 
were completed. Mr. Larry Link, Vice-President of Warren 
Paving, is responsible for paving tenders of his company. 
When it was suggested to him that Mr. Beamish knew Warren 
Paving's tender price on the Markham contract in advance of 
the tender opening he replied "He didn't get them from me. 
As far as we were concerned, we were very anxious for the 
job." An official of one other firm who had bid on the 
Markham contract also denied that he had informed Mr. Beamish 
or anyone else of his tender. Officials of the other 
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contractors were not questioned on these awards. 

The evidence on balance would indicate that it 
is more likely that Mr. Beamish had noted the wrong date in 
his diary than that he knew all the prices bid in advance of 
the opening of tenders. 
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CHAPTER III 

ARRANGEMENTS WITH RESPECT TO TENDERING ON DEPARTMENT 
OF HIGHWAYS OF ONTARIO CONTRACTS 

In 1960 a number of road construction contractors 
met several times to discuss what they considered to be 
unsatisfactory contract prices for Department of Highways 
work. One meeting was held at London, Ontario. Four other 
meetings were held at Toronto. 

The first meeting was held in the Spring of 1960 
at the Seaway Hotel in Toronto. Mr. R.F. Titus, Vice-
President and General Manager of Standard Paving said that 
the paving contractors present met with no plans in mind 
but to seek methods of improving prices in the industry. 
The result of the meeting in Mr. Titus' words was as follows: 

The only conclusion that we came to was 
that if people would bid in the area in 
which they normally bid and could work 
most efficiently the situation would 
improve. 

Did each have a certain area allocated to 
them? 

A. 	No. The suggestion was made by somebody 
that if everybody stayed where they normally 
had been working. 

Would that be near where your plant was? 

A. 	Yes. There had been cases of people jump- 
ing all over the province and everybody 
knew they would lose money with the extra 
cost of jumping around, and it was thought 
that this was one way this would be overcome. 

You mean they had to be told not to jump 
around? Is that the case? 

A. 	I think panic had set in. 

Q. 

Q. 

- 12 - 
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Was it agreed that you would sort of hands 
off each other's area? 

A. 	It was agreed that we would keep in the 
area where we had previously worked and 
where our organization was set up and our 
plant was located." 

It was also agreed that Mr. Titus should act as 
"consultant" for the group, to call the next meeting and to 
arbitrate disputes. 

A second meeting was also held at the Seaway 
Hotel two months later. Mr. Titus made the reservations. 
He called certain contractors asking them to come and to ask 
others to come also. He said about the same group attended 
as were present at the first meeting, about fifteen. The 
contractors reviewed the intervening period and since 
"prices had apparently improved", decided to continue their 
arrangements. 

A third meeting was held six months later, once 
more at the Seaway Hotel. About the same number were 
present, according to Mr. Titus, representing the same 
companies. A review of the situation resulted in a decision 
to continue efforts towards better contract prices and to 
meet again "at the call of the Chairman". 

The next meeting was at London. Mr. Titus was 
in London on business and he met with local contractors some 
of whom had attended the Seaway meetings. Evidently the 
general previous arrangement that contractors would confine 
themselves to their own areas and not start in new areas was 
discussed. 

It had also been agreed af these meetings that 
contractors would assist each other to obtain contracts in 
their own areas by collusive bidding. Mr. Titus as 
"consultant" would seek to settle questions about which 
contractor was to be low on a specific contract. When it 
was agreed that one contractor was in Mr. Titus' words 
"more entitled" to a job, the others would bid high to 
protect him. Mr. Titus described his role as consultant 
this way: 

If people couldn't settle the thing between 
themselves, one or the other or both would 
call me, I would review the statistics with 

Q 

"A. 
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them, how much work they had on hand, how 
much the other fellow had on hand, and I 
would give my suggestion as a fair and 
equitable solution. 

You would say you felt that company A 
should get it this time or company B? 

A. 	Yes, based on statistics. 

Would part of the statistics be the previous 
work they had? 

A. 	Yes, the work on hand, and I would give 
my thoughts on the matter. 

Q. 	Did they abide by it in some cases? 

A. 	They were free to do whatever they wanted. 

Q. 	Did they abide by it in some cases? 

A. 	I can't really say. I didn't follow 
through with it. 

Q. 	Can you give me some examples? 

A. 	I would find it difficult to be specific. 

Q. 	Did it happen on a number of occasions? 

A. 	On several occasions, yes. 

Do you recall any specific instance where 
they refused to take your advice or accept 
your award, whatever you would like to 
call it? 

A. 	I can recall that my advice was not taken 
on one occasion." 

Mr. Titus tired of his work as arbitrator of 
disputes. Some time in 1961 he called a meeting at the 
Skyline Hotel in Toronto to terminate the arrangement. He 
said he found there were too many people calling him "trying 
to name their prices and trying to get me to arbitrate their 

Q. 

Q. 

Q. 
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disputes when people wouldn't agree." He said the meeting 
was unanimous to end the system of protecting contractors in 
their various areas and that after that he received no more 
phone calls in connection with contracts that others were 
interested in. The arrangement had lasted about a year and 
a half. 

The contracting firms, fifteen in all, identified 
in evidence as having participated in one or more of these 
meetings are as follows: 

Onway Construction 
Warren Paving 
Disher-Farrand 
Standard Paving 
McNamara Highway Construction 
King Paving 
Curran & Briggs 
Dufferin Construction 
H.J. McFarland Construction 
Brennan Paving 
Dibblee Construction 
Rayner Construction 
Miller Paving 
Beamish Construction 
Peel Construction 

The four meetings held between the Spring of 1960 
and mid-1961 were obviously for the purpose of attempting to 
lessen competition on D.H.O. construction contracts. It is 
very difficult upon the evidence to measure to what extent 
the attempt was successful. In the case of one contract in 
this period the testimony indicated that Mr. Titus assisted 
in arranging for cover bids. 

The contract (D.H.O. 60-1D2) called for "Grading, 
Culverts, Granular Base & Hot Mix Paving" in the District of 
North Bay. The public tender call was advertised on April 
7, 1960, and tenders were opened on May 18, 1960. The low 
bid was that of McNamara Road Construction and McNamara 
Construction Equipment Limited in the amount of $643,024.80 
and the contract was awarded to this company later that month. 
There were six other bidders, Onway Construction, Standard 
Paving, Jno. Maguire Contracting Company Limited, Dufferin 
Construction, Law Construction Limited and Scott-Jackson 
Construction Ltd. 
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Mr. Harold McNamara, President of McNamara 
Highway Construction was asked if he had ever asked his 
competitors to "protect" his bid on a project. He said that 
he did on "only one occasion". 

He said that with relation to D.H.O. contract 
60-102 he had asked an official of Onway Construction to 
put in a cover bid and also Mr. Titus of Standard Paving. 
His evidence with respect to his conversation with Mr. Titus 
is as follows: 

I said to Mr. Titus I would like to do that 
job and Mr. Titus said, 'Well, we will 
see -- -' 

Q. 	What can be done? 

A. 	Yes. 

What would Mr. Titus do? Phone up your 
competitors? 

A. 	Yes. 

Q. 	And would he phone back to you? 

A. 	Yes. 

Q. 	And what would he tell you? 

A. 	'The job is yours.' 

Did he tell you who else was going to 
put in cover bids? 

A. 	I don't recollect. 

I suppose at that time you would give him 
a figure that he was to circulate? 

A. 	Not at that particular time. 

But later, when the cost of the job was 
assessed, would you give him an exact 
figure? 

A. 	No. 

tu .  

Q. 

Q. 

Q. 

Q. 
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It would be above 'X' dollars? 

A. 	Yes, it would be above 'X' dollars." 

Mr. McNamara had himself asked Onway Construction 
to put in a cover bid. Mr. McNamara's evidence would seem to 
be that Mr. Titus not only arranged for a high bid from 
Standard Paving but that he also phoned other companies who 
had put in bids. However, it is not safe to conclude from 
this that he called all of the other tenderers. Of the 
other four unsuccessful bidders only one, Dufferin Construc-
tion, was shown to be associated with the contractors' 
meetings. Jno. Maguire Contracting Company Limited, Law 
Construction Limited and Scott-Jackson Construction Ltd. are 
not named in the Director's allegation. The evidence in the 
inquiry does not show to what extent, if at all, the amount 
of McNamara's low bid was affected by the fact that it was 
covered by two or perhaps three of the tenderers. 

The testimony indicates that there were seven 
other D.H.O. contracts on which there were cover bids sub-
mitted. Two were awarded in 1964, the others in 1965. 

A 1965 contract for "Resurfacing and Frost Heave 
Treatment" on the Trans-Canada Highway at Nairn Centre 
(65-194) was awarded to Beamish Construction for $219,672.50. 
The other two bidders were Miller Paving and Towland Con-
struction. 

Mr. W.A. Doherty, Vice-President of Beamish 
Construction, said he asked Mr. Link, an official of Warren 
Paving of which Towland Construction is a subsidiary, to 
submit a cover bid on the contract: 

	

uQ. 	Was it Mr. Link you spoke:to there? 

	

A. 	I believe it was Mr. Link, yes. 

	

Q. 	And what happened? 

A. 	He said he wasn't too interested; he 
couldn't do the work this year. 

And did he put in a cover bid? 

A. 	I am not too sure whether he did or not. 

Q. 	If they did put in a bid, it would be a 
cover bid? 

Q. 

Q. 
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A. 	Yes. 

So you must have given them an idea of 
what you were bidding? 

A. 	Yes, he would have an idea of what we were 
bidding. 

Do you remember anyone else you spoke to? 

A. 	No, I think there were very few people. 
There was no possible way of finding out 
who was bidding on the job." 

Later Mr. Doherty testified that he or Mr. 
Beamish had spoken to someone at Miller Paving whose tender 
on the work was also a cover bid. The two unsuccessful bids 
were thus cover bids. 

Another 1965 D.H.O. contract (65-87) requiring 
"Grading, Drainage, Granular Base and Hot-Mix Paving" in the 
District of Sudbury was awarded to Warren Paving. The 
unsuccessful tenderers were Disher-Farrand, Pioneer Construc-
tion and Beamish Construction. Mr. J.B. Waterhouse, President 
of Warren Paving, testified that the three other bids were 
cover bids. 

McHaffie-Birge, a subsidiary of Warren Paving, 
was awarded a 1965 D.H.O. contract (65-267) calling for hot-
mix paving in the District of Bancroft. Mr. Waterhouse 
testified that there were cover bids from the three unsuccess-
ful bidders, Brennan Paving, Beamish Construction and Disher-
Farrand. Part of his testimony is as follows: 

"Q. 	Why did you ask for cover bids? 

A. 	Because the completion date on that was 
such that it was going to be nip and tuck 
to get the thing finished in the fall and 
we suspected there would be very few bidders 
on it and we had a plant that was available 
and we could move in right away to do it. 

Are all those cover bids, then, that are 
shown? 

A. 	They are all cover bids. 

Q 

Q 

Q • 
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That means cover bid by Brennan, cover bids 
by Beamish and cover bids by Disher-Farrand? 

A. 	If we hadn't had those three cover bids, we 
would have been the only bidder on the job 
and in all probability it would have been 
thrown out." 

A 1964 contract (64-95) which included hot-mix 
paving on a portion of Highway #7 on the outskirts of Toronto 
was awarded to Beamish Construction in the amount of 
$1,083,950.27. There were eight other bidders: Warren 
Paving, Cross Town Paving, Peel Construction, McNamara High-
way Construction, King Paving, Dufferin Construction, C.A. 
Pitts General Contractor Ltd. and Miller Paving. 

Mr. Robert Charters, General Manager of Peel 
Construction, said he received a telephone call from Mr. 
Doherty of Beamish Construction and continued: 

Generally speaking, I think that he asked 
if we were very interested in the job, and 
because it was a long distance away from 
granular deposits that we owned or had 
rights to, we were not too interested. 

Did you know at the time he called that 
you were not too interested? 

A. 	I can't recall exactly if I told him at 
that time or not. 

In any event, you told him you were not 
too interested, and then what happened? 

A. 	We did put in a cover bid- . 

How was that done? Did he tell you in 
that conversation or was it a subsequent 
conversation as to what price was a safe 
one to bid? 

A. 	I can't remember the timing, but I know 
he gave us an approximate figure. 

For you to bid or to be above? 

A. 	For us to be above an approximate figure." 

Q. 

Q. 

Q.  

Q. 
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Mr. Waterhouse of Warren Paving said that that 
company also put in a cover bid. He said that they had not 
intended to bid "because we were not able to do it", but 
filed a tender at a figure suggested by Beamish Construction 
officials to accommodate them. Mr. G.B. Delong of Dufferin 
Construction thought "it was possible" that this bid also 
was a cover bid. He said his company had other work and 
wasn't interested in the contract. Thus of nine bids two 
and possibly three were cover bids. 

A Trans-Canada Highway contract (65-11) at Parry 
Sound in 1965 was awarded to Peel Construction in the amount 
of $329,448.80. The other tenderers were McHaffie-Birge, 
Curran & Briggs and Brennan Paving. 

Mr. R. Charters of Peel Construction, said that 
the McHaffie-Birge tender was a cover bid, but did not 
recall whether the Brennan Paving bid was or not. He said 
he did not talk to anyone at Curran & Briggs and that that 
company's bid was definitely not a cover bid. Officials of 
Brennan Paving and Curran & Briggs testified in the inquiry 
but they were not questioned as to this contract. 

Disher-Farrand was low bidder at $96,912.20 on 
a contract (65-213) at Huntsville which included hot-mix 
paving. The two other bidders were Beamish Construction 
and Evans Contracting Company Limited. Mr. David Campbell, 
Vice-President of Disher-Farrand, testified that he phoned 
Mr. Doherty at Beamish Construction, told him what the 
Disher-Farrand bid would be and asked him to file a higher 
bid. Mr. Doherty did so. Mr. Campbell said he did not 
speak to anyone at Evans Contracting Company Limited whose 
bid was not a cover bid. 

There was also evidence of cover bidding with 
respect to one 1964 D.H.O. contract (64-58) in the Hamilton 
District. The successful tenderer at $742,248.95 was Peel 
Construction; the other bidders were Cross Town Paving, 
Warren Paving and Standard Paving. Mr. Charters of Peel 
Construction said that Cross Town Paving's bid was a cover 
bid, but didn't recall whether the others were or not. 
There is no evidence as to whether the two other bidders, 
Warren Paving and Standard Paving, submitted cover bids. 
Mr. Waterhouse of Warren Paving did not recall the contract. 
Witnesses from Cross Town Paving and Standard Paving were 
not questioned with respect to this contract. 

In summary there were seven specific D.H.O. 
awards which were shown by the evidence to have been subject 
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to cover bids. In three instances all of the unsuccessful 
bids were cover bids. 



CHAPTER IV 

CONCLUSIONS 

In the Statement of Evidence before the 
Commission in this inquiry the Director of Investigation and 
Research makes the following allegation: 

"It is my allegation that the following 
firms were, in the years 1959 to 1965, inclusive, 
parties to arrangements, contrary to section 32 
of the Combines Investigation Act, to prevent or 
lessen unduly competition in the supply, trans-
portation and application of asphalt paving 
materials to and within the jurisdictions of the 
municipalities of Metropolitan Toronto, the 
Toronto and York Roads Commission, and the Depart-
ment of Highways of Ontario: 

Advance Paving Co. Limited 
Antici Construction Company Limited 
K.J. Beamish Construction Co., Limited 
Brennan Paving Company, Limited 
Cook Paving Company Limited 
Cox Construction Limited 
Curran & Briggs, Limited 
Dibblee Construction Company, Limited 
Disher-Farrand Limited 
Drope Construction Limited 
Dufferin Materials & Construction Limited 
Glen Lawrence Construction Company Limited 
The Godson Contracting Co. Limited 
Greenwood Construction Company Limited 
R.W. Heron Paving Limited 
Johnson & Hogan Construction Limited 
Kilmer Van Nostrand Co. Limited (formerly 

Cross Town Paving Company Limited) 
King Paving & Materials Limited 
Mel-Mix Concrete & Asphalt Limited (formerly 

Kilmer, Van Nostrand Limited) 
Miller Paving Limited 
Donald J. MacDonald Construction Limited 
H.J. McFarland Construction Company Limited 
McHaffie-Birge Construction Company Limited 
McNamara Highway Construction Limited 

(formerly Geo. W. Porter Construction 
Company Limited) 

- 22 - 
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McNamara Road Construction Limited 
Onway Construction Company Limited 
Peacock Contracting Limited 
Peel Construction Company Limited 
Pioneer Construction Co. (1967) Limited 
Rayner Construction, Limited 
Smiths Construction Company Arnprior Limited 
Standard Paving Limited 
Towland Construction Limited 
Warren Bituminous Paving Company Limited" 

As noted some of the firms listed participated 
in meetings held for the purpose of reducing competition. 
Fifteen companies were represented at one or more meetings 
held between the Spring of 1960 and mid-1961 to reduce com-
petition on D.H.O. paving tenders. In 1959, six of the same 
firms and three other companies were represented at meetings 
having to do with tendering on municipal contracts in 
Metropolitan Toronto. Thus a total of 18 of the companies 
named in the Director's allegation have been associated with 
competitors' meetings in the period 1959-1961. 

The allegation of conspiracy to lessen competition 
unduly is apparently made against the other 16 firms on the 
basis that they participated in "cover bidding". As regards 
three of these firms the evidence concerning them is so weak 
that in the opinion of the Commission no allegation should 
have been made against them. These firms are Antici Con-
struction Company Limited, Cook Paving Company Limited and 
Peacock Contracting Limited. 

The remaining 13 firms have been shown to have 
been involved from time to time in "cover bidding". In 
the Statement of Evidence this is defined as follows: 

"A cover bid, then, is a bid submitted at 
the request of another contractdr, at a price 
which is known to be in excess of the amount 
which the contractor making the request intends 
to submit, and is one that is designed to create 
an illusion of competition among contractors for 
the work. In reality, the purpose of the sub-
mission of cover bids on a particular contract is 
to bring about the awarding of the contract, at 
a non-competitive price, to the contractor agreed 
upon by the group." 

Counsel appearing for the contracting firms 
objected to the definition of a cover bid as a bid which 
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necessarily is meant "to bring about the awarding of the 
contract at a non-competitive price to the contractor agreed 
upon by the group." 

Tendering authorities usually wish to have three 
bids on a project. In some cases it appeared to a contractor 
who wished to secure an award that his might be the only 
tender; perhaps because other contractors were already busy, 
or because the work would not be convenient to others or for 
a number of reasons. To obviate the danger that the authority 
might recall tenders because there were less than three, the 
firm might ask one or two other contractors who otherwise 
would not bid, to submit tenders higher than the serious 
bidder's price. Were it not for the cover bids the authority 
might have recalled tenders, particularly if the engineer who 
estimated the cost of the work thought the low bid was higher 
than it should be. To this extent the illusion of competition 
provided by the cover bids might indeed "bring about the 
awarding of the contract, at a non-competitive price, . . ." 
However if only one contractor was interested in bidding 
there would appear to have been no actual competition for the 
contract in the first place. Cover bidding is deceitful and 
a fraud upon the authority. But it is not necessarily con-
clusive of collusive undue lessening of competition. 

On the other hand cover bidding is the means by 
which a fraudulent scheme to rig tenders is implemented. 
Competition can be set aside by organized group action involv-
ing territorial assignment or contract rotation in a sub-
stantial section of an industry. Or it can be set aside as . 
regards a particular tender call. In both instances cover 
bidding to "protect" the low bidder by an illusion of 
competition is a necessary ingredient of the scheme. 

Except for a brief period in 1964 and 1965 the 
names of contractors who had taken out specification and 
tender forms were freely available. It was quite common 
for a contractor who intended to bid on a contract to 
telephone some or all of the firms who had tender forms to 
find out whether they also intended to bid. Very often some 
had decided that the project did not interest them. It was 
thus sometimes possible, particularly during a busy period, 
for the inquiring contractor to know exactly which firms 
intended to submit tenders. Out of a possible 121 fully 
qualified paving contractors in Ontario the number of actual 
prospective bidders could be a half dozen or less. If 
agreement were reached among these competitors that one would 
be the low bidder and all the rest would bid slightly higher, 
then competition would have been destroyed, while cover 
bidding provided the illusion of several competing tenders. 
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Successful tender rigging whether on a scale 
that requires a widespread industry organization or on a 
single tender call requires control of the bidding. Where a 
number of bids are serious competitive bids, one or two cover 
bids by contractors who are not interested in the work would 
not affect the level of competition. The low bidder has bid 
competitively against actual rivals although there were not 
as many rivals as the tendering would indicate. Again the 
cover bidders intend to deceive the authority which has called 
tenders. But the result has not been to lessen competition 
undùly contrary to the provisions of the Combines Investiga-
tion Act. 

The evidence in this inquiry indicates in a 
general way that the 13 firms who were not represented at 
competitors' meetings submitted cover bids from time to time. 
The evidence does not show that this cover bidding was 
associated with an organized anti-competitive structure of 
any sort such as an agreement to refrain from bidding on jobs 
in competitors' territories or contract rotation. Nor does 
the evidence prove tender rigging with respect to any specific 
contract to show that in a particular case an agreement to 
destroy competition was implemented by means of cover bidding. 
One may suspect that persons who engage in cover bidding have 
at times been able to defeat the competitive tender system. 
But the evidence with respect to these 13 firms does not 
establish it. 

The second group of companies consists of the 18 
firms which have been represented at meetings designed to 
reduce tendering competition. The 15 who attended meetings 
regarding D.H.O. contracts are as follows: 

Onway Construction Company Limited 
Warren Bituminous Paving  Company  Limited 
Disher-Farrand Limited 
Standard Paving Limited 
McNamara Highway Construction Limited 
King Paving & Materials Limited 
Curran & Briggs, Limited 
Dufferin Materials & Construction Limited 
H.J. McFarland Construction Company Limited 
Brennan Paving Company, Limited 
Dibblee Construction Company, Limited 
Rayner Construction, Limited 
Miller Paving Limited 
K.J. Beamish Construction Co., Limited 
Peel Construction Company Limited. 
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There were five meetings held between the Spring 
of 1960 and mid-1961 concerning D.H.O. tendering. The 
participants agreed that each firm should confine its bidding 
"to the area in which they normally bid", and provide cover 
bidding in support of this. Mr. R.F. Titus of Standard 
Paving acted for a time as "consultant" to arbitrate disputes 
where two parties each claimed the right to be low bidder on 
a contract. 

Only one contract of this period was shown to 
have been subject to cover bidding. McNamara Road Construc-
tion Limited and McNamara Construction Equipment Limited was 
the successful tenderer on D.H.O. contract 60-102. Mr. 
Harold McNamara, President of McNamara Highway Construction 
Limited, said that he called Mr. Titus asking for protection 
for his tender, that Mr. Titus called certain competitors 
and then reported "The job is yours". Mr. McNamara himself 
called Onway Construction Company Limited which agreed to 
submit a cover bid. However, of the six unsuccessful bids, 
the evidence proves only that two were cover bids. Three of 
the bidders were firms not included in the Director's 
allegation. In the absence of evidence to the contrary four 
of the bids on this contract must be regarded as competitive. 

The organization lasted for a little more than a 
year and was terminated by mutual consent. The effect of 
the conspiracy upon competition is difficult to assess on the 
evidence. Undoubtedly the fifteen companies involved 
represented a small proportion of the qualified paving con-
tractors in Ontario. However they were all large firms and 
there were evidently occasions when the mutual assistance 
pact was of value on particular contracts. Mr. Titus said 
the reason for continuation of the group after the first 
meeting was that "prices apparently had improved". 

There is no evidence of further meetings after 
the organization was ended in 1961. All of the fifteen 
companies participated in cover bidding to some extent. Two 
1964 contracts and five in 1965 were shown to have been 
subject to cover bidding. In three cases the bidding was 
shown to be non-competitive; i.e., all of the unsuccessful 
bids were cover bids. In one instance the cover bids were 
submitted by disinterested contractors to assist a contractor 
who felt his would be the only bid received and that without 
the cover bids "in all probability it would have been thrown 
out". The evidence isn't clear as to whether or not the 
cover bidders were themselves interested in the contracts in 
the other two cases. 
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The nine companies whom the evidence implicates 
with respect to the meetings regarding Toronto area municipal 
paving contracts are as follows: 

Advance Paving Co. Limited 
K.J. Beamish Construction Co., Limited 
Brennan Paving Company, Limited 
Dufferin Materials & Construction Limited 
The Godson Contracting Co. Limited 
R.W. Heron Paving Limited 
Miller Paving Limited 
Peel Construction Company Limited 
Standard Paving Limited. 

The meetings regarding tendering on Toronto area 
municipal contracts were held in 1959. No specific instances 
of contracts where tenders had been rigged or indeed of cover 
bidding of any type in municipal tender calls were shown. 
However, Mr. R.W. Heron whose firm R.W. Heron Paving Limited 
was active in paving work in Scarborough Township, testified 
of agreements as to which firm would be low on certain con-
tracts. There were some 57 contractors bidding on municipal 
paving contracts at this time and no more than 9 appear to 
have attended these meetings. These were in Mr. Heron's 
words "most of the active companies" and on certain contracts 
they may have had control and been able to substantially 
reduce competition. Mr. Heron said that he thought there 
were one or two instances where a contractor designated as 
low bidder got the contract. The evidence is not sufficient 
to allow any analysis of the effect of the arrangements upon 
competition. 

In summation, with respect to the 16 companies 
whose only activity alleged by the Director to be improper 
was that of cover bidding, the Commission has found that in 
the case of 3 companies the evidence is - so indefinite that 
it cannot be relied upon. The remaining 13 companies have 
been shown to have participated in cover bidding but it is 
not possible to determine in any particular instance or 
generally what effects on competition resulted from their 
submission of cover bids. In the case of these 13 companies 
the evidence does not establish that their actions in making 
cover bids, however reprehensible they were in terms of the 
tender system, had the effect of restraining competition 
unduly. 

The other 18 were shown to be involved at one 
time or another in the period 1959 to 1961 in at least an 
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attempt to set up a tender rigging scheme in respect of 
paving contracts. While there is some general evidence that 
the scheme had some success for a short period, the D.H.O. 
survey of provincial highway and Toronto area municipal 
paving contracts between 1956 and 1964 turned up virtually 
no conclusive evidence of successful tender rigging on 
specific contracts. 

The evidence showed that cover bidding often 
gave an illusion of more tendering competition than was in 
'fact the case. But the evidence falls short of proving that 
cover bidding had the effect of setting aside competition in 
tendering on paving contracts except apparently to a limited 
degree when associated with competitors' meetings in the 1959 
to 1961 period. 

Counsel appearing for the companies argued that 
section 32 of the Combines Investigation Act did not apply 
to the contracts which were subject of this inquiry. It was 
argued that these contracts were in fact construction con-
tracts to which the supply of asphalt paving materials was 
only incidental and that therefore the practices of the 
contractors could not lessen unduly competition in the 
"transportation or supply of an article". 

The facts in this case with respect to the 
nature of the contracts are very similar to those of R. v.  
K.J. Beamish Construction Co. Ltd. et al.,  [1968] 2 C.C.C. 5. 
In that case the Court of Appeal of Ontario upheld the dis-
missal of charges under section 32 of the Combines 
Investigation Act of conspiracy to lessen competition in the 
transportation or supply of "sand, gravel, stone chips and 
asphalt used in the resurfacing and surface treating of 
provincial, county, township and municipal roads, . . ." 

The materials required were either provided to 
the contractor by the authority for whom the work was being 
done or were available at standard prices to all purchasers. 

The decision of the majority of the Court was 
delivered by Schroeder, J.A., who said as follows at page 16: 

"The case is vastly different from one in 
which manufacturers, producers or suppliers of an 
article are charged with conspiring to prevent or 
lessen unduly competition in the production, 
manufacture, sale, transportation or supply of 
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such article or articles. Viewing the evidence 
in the present case in its entirety I cannot 
escape the conclusion that the contracts in 
question are predominantly contracts for work 
and labour, in which the materials were supplied 
only incidentally and mainly as a convenience to 
the authorities having jurisdiction over the roads 
in question. This is made plain by much of the 
evidence given by Crown witnesses which has not 
been rejected by the learned Judge. 

It has not been suggested that the respondents 
took any measures by agreement or otherwise to 
restrict in any manner whatever the sources of 
supply of asphalt, oil, gravel, sand or stone chips 
or to impede the free flow of these products to 
consumers. Nor is there any basis for contending 
that the ready availability of transportation 
facilities at standard rates for the movement of 
these products was affected in the slightest degree 
by any act or omission of the respondents. Nothing 
done or omitted by them resulted in an enhancement 
of the cost of these commodities or of the means 
of transporting them so as to enable the respondents 
to frustrate the efforts of potential competitors 
not affiliated with their groups. . . . " 

And at page 18: 

"On a consideration of the evidence as a 
whole I cannot be persuaded that the Crown has 
proven anything beyond a conspiracy to prevent or 
lessen unduly competition in the performance of 
work and labour in the resurfacing of provincial 
and municipal roadways. Even if it can be said 
that there was some degree of les-sening or preven-
tion of competition in the incidental sale, supply 
or transportation of commodities of trade, in the 
absence of any proof of efforts on the part of 
the accused directed towards a restriction of the 
ready availability thereof or of the facilities 
for transportation thereof at competitive prices 
to all potential purchasers, the essential element 
of undueness can scarcely be held to have been 
established. It follows that greatly as one must 
deplore the conduct of the respondents in hood-
winking the Department of Highways and the 
municipalities with which they dealt, the offence 
charged has not been proven and, not without some 
reluctance, I would dismiss the appeal." 
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In the present inquiry all materials required 
were also standard and widely available to contractors or 
anyone else who wished to purchase them. The asphalt was 
purchased by D.H.O. at a price that included its delivery 
to the contractor from the refinery. The contractor 
purchased the sand and chip aggregate from a quarry approved 
for the project at standard prices. 

The present case differs from the Beamish  case, 
which was concerned with re-surfacing, in that the heavier 
surface required for paving must be prepared at the con-
tractor's hot-mix plant for transportation to the road-bed. 
In the Beamish  case the contractor carried the asphalt and 
aggregate to the site and mixed them there by spraying the 
road-bed with the asphalt and rolling in the chips. In the 
opinion of the Commission this difference is not sufficient 
to distinguish the Beamish  decision from the present case. 

The Commission regards cover bidding practices, 
which have no otHer purpose than to deceive the authority 
calling tenders as to the number of actual competitors on a 
tender call, as a fraud upon the public and to that extent 
always detrimental to the public. There have been no 
specific instances in this inquiry where cover bidding which 
has not been associated with general agreements to reduce 
competition, has been shown to result in undue lessening or 
elimination of competition. Nor is there evidence that the 
price tendered in the covered bid, i.e., the protected bid 
price, was itself higher than it should have been. But it 
is difficult to avoid the conclusion that cover bidding 
practices enable contractors to take advantage of opportunities 
to control the bidding. 

From 1959 to 1961, as the result of arrangements 
between some contractors, cover bidding was used on Depart-
ment of Highways of Ontario and Metropolitan Toronto municipal 
tenders. While the evidence does not permit the Commission 
to determine the immediate effects in the particular instances 
the practice was clearly contrary to the public interest. 

Vice-Chairman 

Ottawa, 
April 9, 1970. 
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APPENDIX A 

WITNESSES EXAMINED IN THIS INQUIRY 

Pursuant to section 17 of the Combines Investi-
gation Act, the following witnesses were examined upon oath 
in Toronto, Ontario: 

July 9, 1965 

Brenda Kaman, 
Former employee of Cross Town Paving 

Company Limited. 

November 22, 1965 

W.R. Bennett, 
Engineer, 
Department of Highways of Ontario. 

Robert Miller, 
Regional Municipal Auditor, 
Department of Highways of Ontario. 

Thomas C. Muir, 
Contract Control Engineer, 
Department of Highways of Ontario. 

William Howard Dickinson, 
Estimator, 
George Wimpey Canada Limited. 

C.A. Tripp, 
Township Clerk, 
Township of Scarborough. 

A.J. Rettie, 
Chief Engineer, 
Toronto and York Roads Commission. 

November 23, 1965 

Thomas Donald Miller, 
President, 
Miller Paving Limited. 
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Ron Patchell, 
Estimator, 
Miller Paving Limited. 

George Irwin Horner, 
Formerly President, 
Onway Construction Company Limited. 

Douglas William Mowder, 
President and General Manager, 
The Godson Contracting Co. Limited. 

Peter J. Ruddy, 
Assistant General Manager, 
The Godson Contracting Co. Limited. 

William Jordan, 
President, 
Bruell Paving Limited. 

November 29, 1965 

Henry Charles Joseph Armstrong, 
Secretary-Treasurer, 
Peel Construction Company Limited. 

Jack Middleton Cunningham-Dunlop, 
President, 
Temiskaming Construction Limited. 

Jack Arthur Robbins, 
Assistant General Manager, 
Miller Paving Limited. 

Ross William Heron, 
Formerly President, 
R.W. Heron Paving Limited. 

Ronald Thomas Patterson, 
Chief Estimator, 
Warren Bituminous Paving Company Limited. 

William Andrew Quinn, 
Office Manager, 
John Cucci Limited. 
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John Cucci, 
President, 
John Cucci Limited. 

December 8, 1965 

Alex R. Grant, 
Director, 
George Wimpey Canada Limited. 

John Crichton, 
Chief Engineer, 
George Wimpey Canada Limited. 

Larry Link, 
Vice-President, 
Warren Bituminous Paving Company Limited. 

Joseph Waterhouse, 
President, 

Warren Bituminous Paving Company Limited, 
Towland Construction Limited, 
McHaffie-Birge Construction Company 

Limited, 
Hewitson Construction Ltd. 

David Alexander Campbell, 
Vice-President, 
Disher-Farrand Limited. 

Douglas Barrick Skelton, 
General Manager and Secretary-Treasurer, 
Cook Paving Company Limited. 

December 9, 1965 

Robert Burns Charters, 
General Manager, 
Peel Construction Company Limited. 

Richard Ford Titus, 
Vice-President and General Manager, 
Standard Paving Limited. 

Kingston John Beamish, 
President, 
K.J. Beamish Construction Co., Limited. 
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William Albert Doherty, 
Vice-President and General Manager, 
K.J. Beamish Construction Co., Limited. 

Frederick Watson Airey, 
Vice-President (Sales), 
K.J. Beamish Construction Co., Limited. 

December 10, 1965 

Harold McNamara, 
President, 
McNamara Highway Construction Limited, and 
McNamara Road Construction Limited. 

Cyril Johnson, 
President, 
Johnson & Hogan Construction Limited. 

J. Elgin Armstrong, 
President, 
Peel Construction Company Limited, and 
Armstrong Bros. Construction Limited. 

John Nelson Langman, 
Vice-President, 
King Paving & Materials Limited. 

March 28, 1966 

T.C. Muir (recalled). 

Robert Burns Charters (recalled). 

Robert T. Briggs, 
President, 
Curran & Briggs, Limited. 

John Detoro, 
President, 
Advance Paving Co. Limited. 

G.B. Delong, 
Manager - Toronto Construction Division, 
Dufferin Materials & Construction Limited. 

John R. Drope, 
President, 
Drope Construction Limited. 
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March 29, 1966 

H.J. McFarland, Jr., 
Vice-President, 
H.J. McFarland Construction Company Limited. 

Donald J. MacDonald, 
President, 
Donald J. MacDonald Construction Limited. 

Paul H. Palmer, 
Comptroller, 
Kilmer Van Nostrand Co. Limited (formerly 

Cross Town Paving Company Limited). 

Sydney Charles Cooper, 
President and General Manager, 
C.A. Pitts General Contractor Limited. 

March 30, 1966 

Thomas Donald Miller (recalled). 

George Allen Miller, 
Vice-President, 
Brennan Paving Company, Limited. 

David A. Campbell (recalled). 

Siegmund G. Voss, 
Accountant, 
Angus-Robertson Limited. 

John P. Hogan, 
Vice-President, 
Johnson & Hogan Construction Limited. 

Harvey Johnson, 
General Manager, 
Johnson & Hogan Construction Limited. 

April 4, 1966 

James L. Franceshini, 
President and General Manager, 
Dufferin Materials & Construction Limited. 

J.B. Waterhouse (recalled). 
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B.V. Orsini, 
President, 
Swansea Construction Company, Limited. 

J.H. Jackson, 
President, 
Scott-Jackson Construction Limited. 

WITNESSES AND APPEARANCES AT THE HEARING FOR 
ARGUMENT AT TORONTO, ONTARIO 

May 27 - June 3, 1969 

Witnesses: 

W.R. Bennett, 
Engineer, 
Department of Highways of Ontario. 

Thomas C. Muir, 
Contract Control Engineer, 
Department of Highways of Ontario. 

Counsel 	 Representing  

W.S. Sewell, Q.C. 	 ) K.J. Beamish Construction Co., 
Limited 

N.L. Mathews, Q.C. 
W.G. Phelps 

D.J. Wright and 
D.H. MacOdrum 

) The Godson Contracting Co. Limited, 
) McHaffie-Birge Construction 
) 	Company Limited, 
) Pioneer Construction Co. (1967) 
) 	Limited, 
) Towland Construction Limited, and 
) Warren Bituminous Paving Company 
) Limited 

) Cox Construction Limited, 
) Disher-Farrand Limited, and 
) Greenwood Construction Company 
) 	Limited 

J.B.S. Southey, Q.C. and 	) King Paving & Materials Limited 
) D.L. Campbell, Q.C. 



A. Wheeler ) 	Limited 

Robert Pettit 

D.S. Affleck 
Jane Papino 
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J.A. Pocock 	 ) R.W. Heron Paving Limited 

R.C.G. Wilson, Q.C. 	) Johnson & Hogan Construction 

R.D. Jennings, Q.C. 	) Standard Paving Limited 

A.J. Lenczner ) Brennan Paving Company, Limited, 
) 	and 
) Miller Paving Limited 

F.A. Beck, Q.C. 	 ) Dufferin Materials & Construction 
) 	Limited 

) H.J. McFarland Construction 
) 	Company Limited, and 
) Dibblee Construction Company, 
) 	Limited 

M.I. Applebaum 	 ) Cook Paving Company Limited 

R.M. Loudon 
D. Brown 

S.G. Fisher 

W.G. Dingwall 

F.R. Hume 
B.C. Hart 

) Mel-Mix Concrete & Asphalt Limited 
) (formerly Kilmer, Van Nostrand 

Limited) 

) Curran & Briggs, Limited 

) Peel Construction Company Limited 

) Onway Construction Company Limited 
) 

Donald E. Smith 	 ) Donald J. MacDonald Construction 
B. Lamb 	 ) 	Limited 

R.A. Nicholas 	 ) Advance Paving Co. Limited 
M.R. Percival 	 ) 	 . 

Dennis O'Connor 	 ) McNamara Highway Construction 
) 	Limited 

George Duchart 	 ) Peacock Contracting Limited 

) Antici Construction Company 
) 	Limited 

) Smiths Construction Company 
Arnprior Limited 

) Drope Construction Limited 

The Director of Investigation and Research was 
represented by: S.F. Sommerfeld, Q.C., M.P. O'Farrell and 
R. Kelly. 

C.H. Mahoney 

A.A. MacLean 

B.C. Hart 



INDUSTRYINIANDM CANADA 

41281  5 48685 


