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To His Excellency
The Right Honourable Edward Schreyer
Governor General of Canada

May it please Your Excellency:

I have the honour to submit to Your Excellency the annual
report of the Department of Justice for the fiscal year
April 1, 1982 to March .31, 1983,

Respectfully submitted,

Mark MacGuigan, P.C., M.P,




The Honourable Mark MacGuigan, P.C., Q.C., M.P.
Minister of Justice and Attorney General of Canada
Ottawa

Dear Mr. MacGuigan:
| take pleasure in submitting the first annual report of the Department of Justice. The report pertains to the activities undertaken by
the Department for the year ending March 31, 1983.

The year was marked by several important developments in the field of justice. The most significant of these was the proclamation
on April 17, 1982, of the Constitution Act, 1982 and the coming into force on that same date of the Canadian Charter of
Rights and Freedoms. Other highlights for the Department included our participation in the Constitutional Conference of March 15
and 16, 1983, accelerated progress in the fundamental review of the Canadian criminal law, major studies and consuitations in
divorce law reform, and the convening of the People’s Law Conference. In the legisltative field, the Access to Information
Act and the Privacy Act received Royal Assent on July 8, 1982 and the Garnishment, Attachment and Pension Diversion
Act received Royal Assent on June 22, 1982. Amendments to the Criminal Code were proclaimed into force on January 4, 1983
and a new Canada Evidence Act was introduced in the Senate on November 18, 1982. Another important development was the
tabling on December 17, 1982, of Bill C-141, An Act to Amend the Canadian Human Rights Act.

These developments occurred during a period of significant restraint upon the level of financial and human resources available to
federal government departments and agencies. | am pleased with the manner in which officials and other personnel of the Depart-
ment of Justice responded to this additional measure of challenge. They personally demonstrated devotion and effort in their work
and remained mindful of the necessity for increased efficiency and effectiveness in the discharge of their responsibilities. |
appreciated their support and dedication throughout the year.

| should also note that the malority of the studies, initiatives and consultations undertaken by the Department during the year
required the cooperation and assistance of many individuals and organizations. | have in mind other federal departments and agen-
cies involved in the administration of justice and social policy, our provincial colleagues throughout the country, special and profes-
sional groups and associations who openly shared their experiences and views with us, and members of the general public who
took the time to inform us,of their understanding and expectations of Canada’s system of justice. They made our work much easier
and | take pleasure in acknowledging our debt of gratitude to them.

Yours sincerely,

Roger Tassé, Q.C.

Deputy Minister of Justice and Deputy Attorney General
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The Historical Background

As this is the first annual report of the
Department of Justice, it was judged appro-
priate to begin by setting out some of the
historical background of the Department. It
was felt that this would assist in conveying a
greater perspective on the Department’s
present roles, functions and organization and
also serve as a good introduction to a
department of government that has been in
existence since virtually the beginning of
Confederation.

The history of the Department begins at the
time the Department of Justice Act received
Royal Assent on May 22, 1868. This statute,
which was one of some forty bills enacted by
the new Parliament in its first session after
Confederation, assigned responsibilities to
the Minister of Justice and Attorney General
of Canada in precise terms. Section 2 of that
enactment read:

““The duties of the Minister of Justice shall
be as follows: He shall be the official legal
adviser of the Governor General and the
legal Member of Her Majesty’s Privy Coun-
cil for Canada; It shall be his duty to see
that the administration of public affairs is
in accordance with law; He shall have the
superintendance of all matters connected
with the administration of justice in
Canada, not within the jurisdiction of the
Government of the Provinces and com-
posing the same; He shall advise upon the
Legislative Acts and proceedings of each
of the Legislatures of the Provinces of
Canada, and generally advise the Crown
upon all matters of law referred to him by
the Crown; and he shall be charged gener-
ally with such other duties as may at any
time be assigned by the Governor-in-
Council to the Minister of Justice.”

The duties assigned to the Attorney General
of Canada were stipulated in Section 3 of the
Act which read:

“The duties of The Attorney General of
Canada shall be as follows: He shall be
entrusted with the powers and charged
with the duties which belong to the office
of the Attorney General of England by law
or usage as far as the same powers and
duties are applicable to Canada, and also
with the powers and duties which by the
laws of the several Provinces belonged to
the office of Attorney General of each
Province up to the time when the Laws
under the provisions of the said Act are to
be administered and carried into effect by
the Government of the Dominion; He shall
advise the Heads .of several Departments
of the Government upon all matters of Law
connected with such Departments; He
shall be charged with the settlement and
approval of all instruments issued under
the Great Seal of Canada; He shall have
the superintendance of Penitentiaries and
the Prison System of the Dominion; He
shall have the regulation and conduct of all
litigation for or against the Crown or any
Public Department, in respect of any sub-
jects within the authority or jurisdiction of
the Dominion; and he shall be charged
generally with such other duties as may at
anytime be assigned by the Governor-in-
Council to the Attorney General of
Canada.”

The Act also established that the Depart-
ment was o be under the management and
direction of the Minister of Justice who would
also, ex officio, be the Attorney General of
Canada. As a result, the positions of Minister
of Justice and Attorney General of Canada
have always beén held concurrently by one
person, and that person has been a member
of Cabinet by virtue of being Minister of Jus-
tice.

The first Canadian Prime Minister, Sir John
A. Macdonald, had previously served as
Attorney General for Canada West in the
coalition government of Sir Allan McNab



(1854-56) and in later governments preced-
ing Confederation. He retained that office
even when he served as joint Prime Minister
in the Taché-Macdonald and Macdonald-
Cartier Ministries. He chose to retain those
duties following Confederation and was, from
1868 until his defeat at the polls in 1873, at
the same time Prime Minister of Canada,
Minister of Justice and, ex officio, Attorney
General of Canada.

Regarding his responsibilities as Attorney
General of Canada, Sir John A. Macdonald
wrote, on June 11, 1868, to the heads of all
federal departments setting out his wishes
regarding the conduct of litigation involving
the Crown or public departments. After
drawing the attention of Ministers to the
duties of the Attorney General set out in the
Department of Justice Act, he went on to
say:

“..l request that you will forward me a
memorandum of all suits or matters in liti-
gation in respect to matters emanating
from your department, with the names and
residences of the professional Gentlemen
in whose conduct they may have been
placed, to enable me to see that the same
are in proper train.

“l request also that as cases occur in your
department, or any of its outside
branches, which may require litigation or
the institution or defence of suits, you will
transmit the same and all necessary docu-
ments or instructions to enable me to take
such proceedings as may be deemed
advisable.”

This document written in the hand of and
signed by Sir John A. Macdonald remains on
file within the Department of Justice.

A comparison of the 1868 Department of
Justice Act and its modern version reveals
that the duties and responsibilities assigned
under the Act have remained fairly constant.
One area of duty originally included within
the Attorney General’'s functions involved
“the superintendence of Penitentiaries and
the Prison System of the Dominion’’. At Con-
federation, the penitentiaries of the several
provinces passed to the control of the fed-
eral government and were placed under a

commission known as the Board of Direc-
tors. In 1875, the Board was abolished and
the administration of penitentiaries was
transferred to the Department of Justice. A
Penitentiary Branch was created within the
Department, though the immediate supervi-
slon of penitentiaries was- vested In an
inspector with broad responsibilities relating
to the management and discipline of peni-
tentiaries. Duties in this connection were
transferred to the Solicitor General of
Canada in 1965 pursuant to the Public Ser-
vice Rearrangement and Transfer of Duties
Act.

Another area of responsibility discharged by
the Department of Justice from the begin-
ning pertained to policing functions. Even
though the 1868 Act did not refer to this
responsibility, Sir John A. Macdonald estab-
lished in 1868 a Dominion Police Force to be
directly under the administration of the
Department of Justice. He also assumed per-
sonal responsibility for the control and man-
agement of the North West Mounted Police.
Its successors, the Royal Northwest Mounted
Police and the Royal Canadian Mounted
Police, similarly remained under the adminis-
trative jurisdiction of the Department of Jus-
tice and successive Commissioners were
accountable directly to the Minister of Jus-
tice. This situation pertained until 1965
when, pursuant to the aforementioned Public
Service Rearrangement and Transfer of
Duties Act, the Solicitor General of Canada
was assigned all duties, powers and func-
tions previously exercised by the Minister of
Justice with regard to policing in Canada.

It might be noted that a close association
has existed for many years between the Min-
ister of Justice and the office of the Solicitor
General, This office was created in 1887 by a
statute that established that the Governor in
Council could “appoint an officer who shall
be called 'The Solicitor General of Canada’
and who shall assist the Minister of Justice in
the counsel work of the Department of Jus-
tice and shall be charged with such other
duties as are at any time assigned to him by
the Governor in Council”. From 1917 to
1966, the general rule was that the Solicitor
General was a full member of Cabinet with
primary responsibility for advising the Gover-
nor General on the exercise of the preroga-




tive of mercy. The Minister of Justice
retained this responsibility, however, in
regard to cases involving the death penalty.
In 1966, the Department of the Solicitor Gen-
eral was created pursuant to the Government
Organization Act, 1966.

Even though the 1868 Department of Justice
Act clearly intended that all legal services to
the federal government be centralized in the
Department, a practice of establishing solici-
tors and legal branches in individual depart-
ments evolved over the years. Many federal
departments followed this practice with the
result that by the late 1950's a significant
amount of legal work was being done for fed-
eral departments without the direct involve-
ment or participation of the Department of
Justice. In 1962, the Royal Commission on
Government Organization (the Glassco Com-
mission) reported several disadvantages to
the arrangements that had been permitted to
develop in this regard. Consequently, several
steps were taken to unify the provision of
legal services to government. The Govern-
ment Organization Act of 1966 transferred a
number of functions from the Department of
Justice to other departments. These included
responsibilities over the Parole Service,
Combines Investigation, Bankruptcy
Administration and, as has already been dis-
cussed, the Royal Canadian Mounted Police
and the superintendence of penitentiaries
and prison systems. This greatly simplified

the administrative functions of the Depart-
ment and facilitated the centralization of all
governmental legal services. Between 1966
and 1970, virtually all government lawyers
who were practising their profession within
the federal public service were transferred to
the Department. The trend since then has
been the further consolidation of the central-
izing process undertaken in the years follow-
ing the Glassco Report. Recent examples of
this trend include the establishment of
departmental legal services units with the
R.C.M.P. in October, 1983, and with the
Department of External Affairs in January,
1988. '

A related development thoughout those
years was the establishment of regional
offices throughout Canada to facilitate the
Department’s conduct of litigation and pros-
ecutions. Prior to this time, much of this work
was assigned to legal agents, that is, lawyers
in private practice who act on behalf of the
Attorney General. While it is still more effi-
cient to deal with some legal matters in this
fashion, the establishment of regional offices
has greatly reduced the Department’s use of
legal agents. The first regional office was
established in Montreal in 1965. This was fol-
lowed by offices in Toronto and Yellowknife
(1966), Vancouver (1967), Winnipeg (1969),
Whitehorse and Halifax (1970), Edmonton
(1972), and Saskatoon (1974).
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The Department’s Roles and
Functions

The roles of the Minister of Justice and Attor-
ney General, while distinct in law, often
merge in practice because the functions of
both are discharged by a single Minister.
Similarly, the duties of the Department of
Justice may involve aspects of each role,
depending upon the issue in question and
the context in which it arises.

The Attorney General is the chief law officer
of the Crown and is accountable to Parlia-
ment for the performance of his legal duties
as senior legal advisor and representative of
the Crown in right of Canada. In advising the
departments of government upon all legal
matters connected with such departments,
he must always have a special regard for the
public interest by virtue of the inherent
responsibilities of his public office. Similarly,
when he conducts litigation for or against the
Crown or any department or agency of gov-
ernment, he does so as the highest legal offi-
cer of the land and as the primary guardian
of Canada’s system of law. He must uphold
the rule of law at all times, most particularly
when he exercises his prosecutorial discre-
tion. He represents the Crown in the courts
in all matters in which rights of a public char-
acter come into question; he is responsible
for miscellaneous duties associated with the
legal affairs of the government such as those
relating to the preparation of contracts, the
collection of debts owing to the Crown, and
the searching of titles; and he is responsible
for the carrying out of numerous other statu-
tory or common law duties devolving upon
his office.

As the official legal adviser to Her Majesty’s
Privy Council, the Minister of Justice must
often give advice in circumstances involving

mixed considerations of law and government
policy. His primary concerns are with:

o the policy considerations underlying the
substantive law for which he is directly
responsible;

o the substantive or procedural content of
government bills, regulations or depart-
mental directives which may affect funda-
mental human rights or freedoms;

o the legal mechanisms which are
employed by other Ministers to imple-
ment government objectives in their
areas of sectoral reponsibility.

The Minister of Justice has the statutory duty
of ensuring that the administration of public
affairs is in accordance with the law, and he
also has the responsibility for the superin-
tendance of all matters within federal juris-
diction connected with the administration of
justice in Canada. The use of the law as an
element of social change or regulation is
principally within his purview, and he holds a
special responsibility pursuant to the
Canadian Bill of Rights and the Statutory
Instruments Act to examine bills and regula-
tions for instances of undue legislative inter-
ference with fundamental human rights and
freedoms. This latter responsibility is directly
related to the Minister’s supervision of the
legislative drafting process leading to the
preparation of government bills and regula-
tions.

In essence, the Department is faced with a
complex variety of responsibilities to its client
departments and agencies, to the govern-
ment as a whole, to the courts, and to
Canadian society at large.




An Overview of the Year’s Activities

The (

The Constitution

By far the most significant event of the year
was the proclamation on April 17, 1982, of
the Constitution Act, 1982. With the coming
into force of that Act, Canada attained the
full measure of its sovereignty, including the
plenary power to enact all its own legislation
and the sole authority to amend its constitu-
tion. The Constitution Act, 1982 also intro-
duced as part of Canada’s new constitution
the Canadian Charter of Rights and Free-
doms, a comprehensive and authoritative
statement of the rights and freedoms consti-
tutionally guaranteed to all Canadians. The
Charter imposes definitive limitations upon
the legislative authority of Parliament and the
provincial legislatures by entrenching directly
into our constitution specific fundamental
rights and freedoms. The Charter also explic-
ity gives any Canadian whose rights and
freedoms have been infringed or denied, the
right to apply to a court of competent juris-
diction to obtain an appropriate and just
remedy. As was fully expected, the Charter’s
judicial interpretation and its implementation
at the federal level have been major preoccu-
pations of the Department of Justice in the
year under review.

The Constitutional
Conference

A related and equally important activity was
the Department’s participation in the prepa-
ration leading to the Constitutional Confer-
ence held in Ottawa on March 15 and 16,
1983. This conference was held in compli-
ance with Section 37 of the Constitution Act,
1982 which required that the Prime Minister
of Canada convene a first ministers’ confer-
ence within one year after the coming into
force of the Act. The primary purpose of the

rganization

conference was to focus upon the identifica-
tion and definition of those rights of the
aboriginal peoples of Canada to be included
in the constitution. This conference marked
the first time that the first ministers of
Canada and the aboriginal and territorial
leaders joined together to discuss the
aboriginal peoples in modern Canada and
the constitutional provisions required to
recognize and secure their status in this
country. The Prime Minister appointed the
Minister of Justice to lead the federal delega-
tion in the preparatory meetings leading to
the conference.

The implementation
of the Charter

Adjustment of federal laws and practices to
the requirements of the Charter has been an
important objective of the government.
Accordingly, the Department established a
Human Rights Law Section with responsibil-
ity for coordinating a review of all federal
legislation, regulations, administrative and
policy directives and guidelines, and federal
programmes in order to formulate recom-
mendations to the government for changes
required to bring about conformity with the
Charter. This has been a long and elaborate
process which has required the assistance
and participation of a significant proportion
of the Department’s lawyers. A number of
problem areas have been identified and work
is progressing towards the tabling of legisla-
tion intended to ensure conformity between
all federal legislation and the Charter.

The criminal law review

There has never been a fundamental review
of the Criminal Code since its introduction in
1892. The last major revision to the Criminal
Code was in 1953 and it did not involve any




significant questioning of the basic premises
of Canadian criminal law. With the numerous
amendments that have accumulated since
the 1953 revision, the Code has become
unwieldy, very difficult to follow, and out-
dated in many of its provisions. In October
1979, federal and provincial Ministers
responsible for criminal justice agreed that a
thorough review of the Criminal Code should
be undertaken as a matter of priority. A
three-phase review process including the for-
mulation of proposals by the Law Reform
Commission of Canada, government deci-
sion-making with respect to those proposals,
and legislative implementation wherever
appropriate was established early in 1980.
The management structure of this review
process vested overall control and coordina-
tion of the review in the Minister of Justice
acting in collaboration with the Solicitor Gen-
eral and in conjunction and consultation with
provincial officials.

Recommendations deriving from the first
major project of the review, dealing with the
objectives and principles of the criminal law,
received Cabinet approval in July of that
year. A policy paper entitled The Criminal
Law in Canadian Society was published in
August. This paper enunciated a statement
of the purposes and principles of the criminal
law intended to provide guidance for the
overall review. The primary principle was
that: '

“The criminal law should be employed to
deal only with that conduct for which other
means of social control are inadequate or
inappropriate, and in a manner which
interferes with individual rights and free-
doms only to the extent necessary for the
attainment of its purposes’’.

As a first step in implementing this principle,
Cabinet directed that the Department exam-
ine the great number of provisions in federal
statutes that create offences, with a view 1o
reclassifying those offences that are primarily
regulatory or administrative in nature rather
than criminal. The Department is also con-
sidering alternative means of achieving com-
pliance with federal statutes.

During the year, the criminal law review pro-
gressed in the areas of theft and fraud, sen-
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tencing policies and practices, the role of the
jury, contempt of court, mental disorder, pre-
trial procedures, and clemency. The criminal
law review remains one of the Department’s
highest priorities.

Divorce Law Reform

In May, 1976 the Minister of Justice tabled in
the House of Commons the Law Reform
Commission’s Report on Family Law. While
this report served as a basis for discussions
with the provinces and interested groups,
immediate action by the federal government
was impossible unless all provinces enacted
equitable matrimonial property-sharing legis-
lation; otherwise, the right to obtain a
divorce on the basis of marriage breakdown
could have left the dependent or non-wage-
earning spouse in a difficult financial situa-
tion. All provinces have now enacted
matrimonial  property-sharing  legislation
which supports the philosophy of equal shar-
ing upon the dissolution of marriage.

Since 1976, there has been a great deal of
discussion on the grounds for divorce, the
period of separation necessary between a
marriage breakdown and the granting of a
divorce, the adversarial nature of divorce
proceedings, the standards applied by
courts in the determination of custody
issues, the question of maintenance and its
enforcement after divorce, the jurisdictional
authority to enact divorce legislation, and
procedures for uncontested divorces.

During the year in review, divorce law reform
became one of the principal priorities of the
Department. Informal consultations were
held with professionals in the field of family
law and with representatives of interested
groups. The Department formulated a series
of proposals for divorce law reform. A con-
sultation paper entitled ‘“Divorce Law in
Canada: Proposals for Change” was pub-
lished and progress in consultations con-
tinued. The Department was able, on the
basis of this work, to formulate several policy
options for reforming the Divorce Act.




The People’s Law
Conference

In 1971, the Department hosted a national
law conference which brought together
several individuals and groups interested in a
fundamental consideration of Canada’s laws
and legal processes. This conference has
often been seen as the impetus which led to
essential law reform initiatives taken through-
out the remainder of the decade.

The holding of a second national law confer-
ence entitled The People’s Law Conference
was an important priority of the Minister of
Justice. The conference was convened on
May 25, 26, and 27, 1983. A series of key-
note speakers addressed the expectations of
various groups within our society, presenting
a variety of perspectives which served as the
conceptual framework within which several
workshops dealing with specific aspects of
the law were held.

The conference led to a valuable exchange
of ideas and the stimuiation of a new
appreciation on the part of all participants of
the tremendously complex nature of our
society’s reliance on its legal system. Efforts
were immediately undertaken to follow
through on the conference’s recommenda-
tions and give effect to several significant
ideas and concepts deriving from the confer-
ence.

The Access to Information
Act and The Privacy Act

The Access to Information Act and the
Privacy Act received Royal Assent on July 8,
1982, and were proclaimed into force on July
1, 1983. The Department has held the pri-
mary responsibility for the legislative and
policy aspects of the Privacy Act since its
inception. During the year, the Prime Minister
assigned a parallel responsibility for the
Access to Information Act to the Minister of
Justice. This has entailed a great deal of
work leading firstly to the proclamation of
the Act and secondly to its efficient and
effective implementation at the earliest
stages of its operation. In this regard, the
Department has cooperated very closely
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with the Treasury Board to whom responsi-
bility for the administration of the Act was
assigned.

The Access to Information Act provides
Canadians with a right of access to Informa-
tion held by approximately 140 federal
departments and agencies. It represesnis a
significant development in the relationship
between Canadians and their government.

The Department assisted in the preparation
of a register of information held by govern-
ment institutions. This register was widely
distributed throughout the country at the
time of proclamation of the legislation. Its pri-
mary purpose is to assist individuals in apply-
ing for information under the Act. The
Department also played a primary role in the
establishment of the regulations issued under
the Act and in the development of guidelines
and directives provided to government insti-
tutions to assist them in applying and inter-
preting the Act. Another major related task
has been to assist in the briefing of public
servants with respect to the application and
implications of the Act.

The Privacy Act, which replaced Part IV of
the Canadian Human Rights Act, expanded
the individual's right of access to personal
information held by government. The Act
created a code of fair practices regulating
the collection, retention, disposal, use and
disclosure of personal information by govern-
ment institutions. The Department was very
closely involved in the preparations Ileading
to the implementation of this Act.

A related development was the repeal of
Section 41 of the Federal Court Act and the
enactment of new provisions in the Canada
Evidence Act dealing with the right to claim
exemptions to the disclosure of information
in court. The courts are now authorized to
determine whether the public interest would
be harmed if the information sought to be
protected were disclosed. Where the claim to
immunity is based on potential injury to
national defence, security, or international
relations, the Chief Justice of the Federal
Court or his designate has the authority to
determine the question of public interest.
Absolute privileges have been retained only
for Cabinet confidences.




These provisions, which were proclaimed on
November 23, 1982, formed part of Bill C-43
which also contained the Access to Informa-
tion Act and the Privacy Act. As in the case
with these two Acts, the Department has
special coordinating and policy responsibili-
ties with regard to the application of the new
provisions of the Canada Evidence Act by
government departments and agencies.

The Garnishment,
Attachment and
Pension Diversion Act

This Act received Royal Assent on June 22,
1982. Part | of the Act dealing with garnish-
ment provisions was proclaimed into effect
on March 18, 1983. Parts Il to IV of the Act
contain the pension diversion provisions and
came into force at a later time.

Part | of the Act removes the Crown’s
immunity to court orders binding Her
Majesty’s monies and property insofar as the
enforcement of family financial support
orders and judgment debts are concerned.
As a result, salaries paid to federal public
servants, judges, members of the R.C.M.P.
and others are now subject to garnishment
and attachment orders.

Part 1l of the Act permits the diversion of
pension benefits to satisfy family support
orders. It applies to pension benefits payable
under federal superannuation plans to former
public servants, Members of Parliament,
judges and others. It does not apply in
respect of Old Age Security Pensions,
Canada Pension Plan benefits, veteran’s
pensions, or disability pensions.

The Minister of Justice is responsible for the
administration of Part | of the Act. This past
year, the Department has worked to finalize
and promulgate regulations, distribute infor-
mation to the public and to public servants
who are involved in the detailed administra-
tion of the Act. The Department also accepts
the service of documents necessary to com-
mence garnishment proceedings.
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The Young Offenders Act

Efforts to revise the 1908 dJuvenile Delin-
quents Act have been going on since the
early 1960’s. On February 16, 1982, the
Solicitor General of Canada, introduced Bill
C-61, the Young Offenders Act into the
House of Commons. The Bill received Royal
Assent on July 7, 1982 but has not yet pro-
claimed into force. The legislation is intended
to strike a reasonable and acceptable bal-
ance between the needs of young offenders
and the interests of society. The Department
of Justice was involved this past year in
assisting the Department of the Solicitor
General prepare for the effective implemen-
tation of the Act once it comes into force.

Amendments to the
Criminal Code pertaining
to sexual and other offences

Bill C-127 which amended the Criminal Code
with respect to sexual offences was pro-
claimed into force on January 4, 1983. These
amendments, which reflect extensive study
of the law on sexual offences over the past
decade, reshaped the structure of offences
pertaining to assault and sexual assault.
Other important changes introduced by the
Bill with respect to the law dealing with sex-
ual assault include:

¢ a modification of the rule concerning the
defence of mistaken belief in consent,

e a limitation on the right of the defence to
cross-examine the complainant on prior
sexual activity or history;

¢ the abrogation of the doctrine of 'recent
complaint’, permitting rules that apply to
any other crime to apply to sexual
assaults;

¢ the abolition of spousal immunity, by
allowing spouses to be charged by the
sexually assaulted spouse;

e the absence of references to gender in
the Criminal Code provisions dealing with
sexual assaults.




The Bili also created specific offences relat-
ing to the abduction of children.

The proposed new Canada
Evidence Act

In the Fall of 1981, the Uniform Law Confer-
ence of Canada, with the support of all juris-
dictions, approved a draft Uniform Evidence
Act which couid serve as a model for new
evidence legisiation at the federal and pro-
vincial levels. This Uniform Evidence Act was
based upon recommendations of a Federal-
Provincial Task Force on Evidence, which in
turn relied heavily upon the reports on evi-
dence published by the Law Reform Com-
mission of Canada in 1975 and the Ontario
Law Reform Commission in 1976. The
underlying purpose of the draft Act was to
establish modern, fair and effective evidenti-
ary rules.

In November 1982, the government intro-
duced Bill $-33, the proposed new Canada
Evidence Act, in the Senate. The Bill was vir-
tually identical to the Uniform Evidence Act
except for modifications to reflect the
requirements of the Canadian Charter of
Rights and Freedoms and to conform with
the evidentiary provisions of the Access to
Information Act and the amendments to the
Criminal Code relating to sexual offences. A
“number of minor amendments were aiso
made to eliminate ambiguities.

The most significant changes proposed in
. the Canada Evidence Act reiate to expert evi-
dence, character evidence, hearsay, state-
ments of an accused to a person in author-
ity, lllegally obtained evidence, spousal
competence as witnhesses, cross-examina-
tion of the accused on his record, corrobora-
tion, documentary evidence, professional
privilege, crown privilege, and alibi.

The Senate Committee on Legal and Consti-
tutional Affairs held several public hearings
on the Bill. As recommended by the Commit-
tee, consultations on the proposed legisia-
tion are continuing with the Canadian Bar
Association and other legal experts.
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The proposed amendments
to the Canadian Human
Rights Act

On December 17, 1982, the Minister of Jus-
tice tabled in the House of Commons Bill C-
141, An Act to Amend the Canadian Human
Rights Act. The Bill was examined in Commit-
tee on December 20 and 21, 1982, and
reported back to the House.

The scope of the amendments is:

* 1o prohibit discrimination on the basis of
both physical and mental disability;

¢ to prohibit harassment, including sexual
harassment;

¢ 1o prohibit discrimination on the basis of
pregnancy or childbirth;

* to prohibit discrimination on the basis of
family or marital status;

e t0 make various other remedial amend-
ments to the Act.

The Canadian Human Rights Act applies to
matters coming within the legisiative author-
ity of Parliament and is applicable to the
Crown in right of Canada. The basic aim of
the legislation is to prohibit discrimination in
the areas of employment and in the provision
of goods, services, facilities, and accommo-
dation. The amendments received Royal
Assent on March 30, 1983 and came into
force on July 1, 1983.

Charter Litigation

In the first year of its operation, the Canadian
Charter of Rights and Freedoms was the sub-
ject of approximately 600 judgements by
courts at all levels of the judicial hierarchy
except the Supreme Court of Canada.
Aithough in the early days following its proc-
lamation the Charter was not frequently
invoked, as counsel became more familiar
with its provisions and as news of successful
applications for constitutional remedies
became known, a steady momentum began
to build to the point where a reference to the




Charter became almost commonplace in
criminal proceedings. In the last few months
of the year, six judgements of provincial
courts of appeal declared that various legis-
lative provisions fell short of compliance with
the standards prescribed by the Charter.

The actions of the police and the validity of
statutes governing the criminal law process
received the greatest scrutiny, particularly in
the following areas:

e the statutory imposition of an onus of
explanation on an accused, principally
with regard to Section 8 of the Narcotic
Control Act which requires an accused
who has been proved to have been found
in possession of a narcotic to establish
that he did not intend to traffic;

¢ the right of an accused to be informed of
his rights to counsel and of the reason for
his arrest;
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e the right to be secure against unreason-
able search and seizure;

* the right to trial within a reasonable time,
usually with respect to fairly minor
offences;

e the exclusion of evidence pursuant to
Subsection 24(2) of the Charter.

The Department closely monitors all litigation
involving the Charter with a view to identify-
ing emerging principles at a relatively early
stage. The volume and content of the
Notices of Constitutional Questions served
on the Department of Justice continuously
increased throughout the year, and Charter-
related litigation became a major preoccupa-
tion of the Department.




The Organization

During the year, the Department of Justice
employed 1,370 persons. lts major occupa-
tional group was that of its legal officers;
there were 608 lawyers employed by the
Department. The next largest occupational
group comprised secretaries, of which there
were 320. These two groups constituted
approximately 70% of the Department’s
total personnel complement.

Departmental staff are divided into three
major segments: regional offices, depart-
mental legal services units, and departmental
headquarters.

The Department’s nine regional offices had a
total staff of 420 during the year under
review. This was made up of 205 legal offi-
cers and 215 other employees. The regional
offices undertake all forms of litigation and
prosecutions on behalf of the Attorney Gen-
eral of Canada. They also provide legal
advice to the offices of federal departments
and agencies in their local areas. At least
three of the regional offices, the Montreal,
Toronto and Vancouver offices, constitute
what would be relatively large law firms in the
private sector.

The Department had 38 legal services units
in the national Capital Region responsible for
providing legal services to federal depart-
ments, agencies and the Royal Canadian
Mounted Police. These units varied in size
from a staff of sixteen lawyers and twelve
support staff with the Department of Supply
and Services to units consisting of a single
lawyer. The total strength of Justice person-
nel in departmental legal services units was
280, comprising 229 lawyers and 51 non-
legal staff. In the majority of instances, the
client department or agency provided the
administrative support staff.

The staff at the Department’s headquarters
in Ottawa totalled 618 of which 174 (28%)
were lawyers. Legal branches representing
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various specialized fields of law, central ser-
vices and functions such as policy planning,
legislative programming and administration
are located at headquarters.

Over the course of the year in review, the
Department increased in number by 12%,
an increase largely attributed to the addi-
tional workload resulting from the coming
into force of the Canadian Charter of Rights
and Freedoms. The turnover for legal officers
over this period was 7.5%, a rate that was
slightly lower than that experienced in previ-
ous years. Approximately half of this depart-
mental turnover occurred in the regional
offices.

The Department’s top management consists
of the Deputy Minister and the Associate
Deputy Ministers. The next line of manage-
ment are the Assistant Deputy Attorneys
General, the Assistant Deputy Ministers, the
Chief Legislative Counsel, and the Chief
General Counsel.

The largest branch headed by an Assistant
Deputy Minister is the Departmental Legal
Services Branch comprising 280 persons.
The Policy Planning and Development
Branch has 63 persons, while the Public Law
Branch has 45, and the Legislative Program-
ming Branch has 87. The Civil Litigation,
Criminal Law and the Tax Litigation functions
engage staffs of 64, 108, and 36 legal offi-
cers respectively. All three of these Assistant
Deputy Attorneys General have responsibili-
ties relating to Crown litigation or prosecu-
tions carried out throughout the country,
whether by legal officers at regional offices
or by agents acting on behalf of the Depart-
ment. The Assistant Deputy Attorney Gen-
eral, Admiralty and Maritime Law, has analo-
gous responsibilities in his speciality of law,
though he does not head a separate branch
of the Department.
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While the Department’s organization is set
out in Branches, Sections, and related units,
it is important to note that in practice, the
carrying out of the Department’s mandate is
not easily compartmentalized. Many of the
different organizational segments of the
Department engage regularly in the attain-
ment of objectives that are common to those
of several other groups within the Depart-
ment. For example, the legislative implemen-
tation of a policy developed and accepted
by another department of government will
often involve a number of Branches and Sec-
tions of the Department of Justice. Lawyers
from the particular department’s legal ser-
vices unit will normally be consulted with
respect to the broad legal aspects of the
proposed policy, and will be expected to
advise upon the extent to which the pro-
posed policy accords with other federal stat-
utes. If the policy has constitutional implica-
tions, the Public Law Branch may be
requested to assist in the analysis of these
and may become involved in establishing
various options intended to permit a sound
legal basis for the development and later
implementation of the policy. The actual
preparation of the legislation in the form of a
government Bill will be the responsibility of
the Legislative Programming Branch, and
more specifically of the Chief Legislative
Counsel. The Legislation Section of that
Branch will also examine the draft legislation
pursuant to the Canadian Bill of Rights to
ascertain whether any of its provisions are
inconsistent with the Bill of Rights.

A different example could be given relating
to the Attorney General’s responsibility for
the conduct of criminal prosecutions and for
the regulation and conduct of all litigation for
and against the Crown or any public depart-
ment in respect of any subject within the
authority or jurisdiction of Canada. Under
this responsibility, the Department becomes
engaged in the conduct of litigation involving
civil claims by or against the Crown, refer-
ences and interventions in constitutional
questions, prosecutions for certain offences
under the Criminal Code and other federal
legislation, and defence of the public interest
in certain circumstances even when no spe-
cific Crown right is infringed. Depending on
the precise legal principles at issue, the
Associate Deputy Minister or Assistant
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Deputy Attorney General primarily respon-
sible for the conduct of the legal proceedings
may call upon any of the other departmental
branches to participate in the development
of the Attorney General’s position in particu-
lar cases.

In many instances, the carrying out of the
Department’s major activities, such as the
provision of legal services to government, the
planning and implementation of legal policy
regarding federal laws and the federal sys-
tem of justice, and the development and
administration of programs intended to
advance federal initiatives in the justice field,
necessarily requires the concerted efforts of
several groups within the Department, each
contributing from their special expertise and
perspective.

A number of committees have been estab-
lished within the Department to assist in the
administration and coordination of resources
and programmes:

e The Executive Committee

This is the senior departmental manage-
ment committee. It meets on a weekly
basis and provides the primary forum for
the discussion of signiflcant departmental
issues. The committee is chaired by the
Deputy Minister and provides him advice
on management objectives, strategies
and policies. It evaluates all departmental
proposals pertaining to resources alloca-
tion and utilization and assists in the
development of priorities for the Depart-
ment. In addition to the Deputy Minister,
the commitiee comprises the Associate
Deputy Ministers and the Assistant
Deputy Ministers of Public Law, Policy
Planning and Development, Departmen-
tal Legal Services, Legislative Program-
ming, and Administration.

* The Personnel Management Committee

This committee concerns itself with the
allocation of personnel and the approval
of legal officer appointments. It is also
responsible for overseeing the adminis-
tration of personnel salaries and benefits.
its composition is the same as that of the
Executive Committee.



e The Senior Staff Committee

This committee addresses broader policy
guestions of departmental concern and
matters referred to it by the Executive
Committee. One of its major responsibill-
ties is the departmental performance
appraisal system. It also concerns itself
with the periodic review and definition of
the Department's legal functions,
together with the organizational structure
of the Department. The committee is
chaired by the Deputy Minister and com-
prises the Associate and Assistant
Deputy Ministers, the Assistant Deputy
Attorneys General, the Chief and Associ-
ate Chief Legislative Counsel, the Chief
General Counsel, and the Senior General
Counsel, Public Law.

The Management Committee

This committee includes all General and
Senior Counsel charged with the man-
agement of legal offices. It meets twice a
year to discuss current management
issues and practices and serves as a
valuable link between the senior manage-
ment of the Department and all legal offi-
cers. This committee is also chaired by
the Deputy Minister.

The Legal Officers Advisory Committee

This committee is designed to provide
legal officers without management
responsibilities the opportunity to discuss
and advise upon matters relating to terms
and conditions of employment, financial
compensation and benefits, personnel
management policies and practices, and
“related issues.

The committee is composed of five mem-
bers from management and fourteen
members without managerial responsibili-
ties. The former are appointed by the
Deputy Minister while the latter are
elected by legal officers throughout the
Department. The Associate Deputy Min-
ister, Civil Law, has been selected by the
committee to preside its meetings.
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e The Charter Committee

All major issues pertaining to litigation
involving the Canadian Charter of Rights
and Freedoms, including questions relat-
ing to the intervention of the Attorney
General of Canada in such litigation, are
referred to this committee for consider-
ation and direction. The committee also
regularly addresses broader policy issues
relating to the federal implementation of
the Charter. The committee is chaired by
the Deputy Minister and comprises the
Associate Deputy Ministers, the Assistant
Deputy Attorney General, Civil Litigation,
the Assistant Deputy Minister, Public
Law, the Senior General Counsel, Public
Law, the General Counsel, Human Rights
Law, and the Charter Litigation Coordina-
tor.

e The Litigation Committee

The Department engages in an excep-
tionally wide variety of litigation in both
the civil and criminal fields. It is important
that positions and principles advanced in
this litigation conform to established poli-
cies and standards. It is also necesary
that departmental activities in regard to
various cases conducted throughout the
country be well coordinated. The Litiga-
tion Committee discharges special
responsibilities in this connection. It also
considers the assignment of resources
and personnel within the Department’s
litigation groups and makes recommen-
dations to the Executive Committee on
this account. The committee is chaired
by the Associate Deputy Minister, Litiga-
tion, and comprises the Associate
Deputy Minister, Civil Law, the Assistant
Deputy Attorneys General, Criminal Law,
Civil Litigation, and Admiralty and Mari-
time Law, together with the Chief General
Counsel.

There is also a wide variety of other commit-
tees with specific areas of responsibility. The
most noteworthy among these are the
Union-Management Consultation Commit-
tee, the Official Languages Committee, the
Equal Opportunities for Women Committee,
the Programme Evaluation and Internal Audit
Committee, the Performance Review Com-




mittee, the Information Policy and Systems Systems Committee, the Library Services
Committee, the Training and Development Committee and the Legal Opinion Retrieval
Committee, the Management Information Committee.
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The Deputy Minister’s Office

The Deputy Minister of Justice is appointed
by the Governor in Council pursuant to Sub-
section 3(1) of the Department of Justice Act.
The Deputy Minister is, ex officio, the Deputy
Attorney General of Canada. The following
organizational groups report directly to the
Deputy:

s The Departmental Secretariat

The Secretariat provides essential sup-
port services to the Deputy Minister. It
ensures appropriate communication and
liaison on policy and operational issues
between the Deputy Minister and the
Minister's Office, the Department, and
other government departments and
agencies. It is responsible for coordinat-
ing the Department’s involvement with
the various Cabinet and Parliamentary
processes, and it attends to all ministerial
correspondence referred to the Depart-
ment. The Secretariat is also responsible
for the development and assembling of
departmental statements of policy and
procedures.

e The Communications and Public Affairs
Directorate

The Directorate has.three major areas of
responsibility. It plans, develops and
implements the Department’s communi-
cations policy. It supports and assists in
the development of departmental com-
munications goals and objectives. It man-
ages and coordinates departmental pro-
grams and activities relating to public
information and public affairs.

* The Corporate Planning Section

This section is responsible for the
development, implementation and opera-
tion of a corporate management system
for the Department. This function
includes the coordination of the develop-

ment and introduction of a management
information system. It also entails the
annual preparation of the Department’s
strategic overview and program expendi-
ture plan as well as assisting with the
preparation of a multi-year operational
plan. The section also undertakes, at the
request of the Deputy Minister, specific
projects relating to corporate manage-
ment.

The Bureau of Programme Evaluation and
Internal Audit

The Bureau was established in Decem-
ber, 1982. Its mandate is to undertake
evaluation and audit studies of the full
range of departmental operations includ-
ing legal services to the government, the
conduct of civil and criminal litigation,
legislative programming, policy formula-
tion, and the administration of the
Department’'s grants and contributions
programmes. In its review of existing
departmental programmes, the Bureau
studies their continued relevance and
their impact on society. It also examines
methods of improving operational
performance and the adequacy of con-
trols intended to ensure the appropriate
expenditure of public funds.

During the year in review, the Bureau
undertook the evaluation of personnel
and security services, legal services to
departments and agencies, certain
aspects of litigation services, and policy
development. It also worked on the
evaluation of significant grants and con-
tributions programmes and on the inter-
nal audit of administrative services, elec-
tronic data processing, the departmental
official languages programme, and some
legal services units.

Two Associate Deputy Ministers join the
Deputy Minister to form the Department’s




senior executive group. The Associate
Deputy Minister, Civil Law, is responsible for
the supervision of all Civil Law matters involv-
ing the Department in the province of Que-
bec. He is the Department’s primary legal
adviser in the field of Civil Law and has
administrative responsibility for the Montreal
Regional Office. His other departmental
functions relate to overseeing all tax litigation
questions involving the government. The
Associate Deputy Minister, Litigation, has
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general responsibility for all litigation involv-
ing the federal government in the common
law provinces and, with the exception of tax-
ation matters, in the Federal Court of
Canada. He chairs the Department’s Litiga-
tion Committee and has administrative
responsibility for all regional offices, with the
exception of the office in Montreal. He also
has special responsibility for legal and con-
stitutional matters relating to the aboriginal
peoples of Canada.




The Public Law Branch

Function

This Branch provides advice on legal and
policy issues in the public law field. Specifi-
cally, advice is given on constitutional, inter-
national, administrative and human rights law
as well as on other matters relating to the
machinery and operation of government. In
the discharge of its responsibilities, the
Branch works closely with numerous depart-
ments and agencies of government.

Organization

The Branch consists of the following sec-
fions: '

1. The Constitutional and International
Law Section

This section advises the federal gov-
ernment on constitutional law matters
and plays a vital role in the constitu-
tional law process. This section is also
active in public and private interna-
tional law matters. In this area, lts
duties include participation through
international bodies in the development
of private international law, and advis-
ing federal departments and agencies
on such matters as international trea-
ties and agreements, the effects of
international developments on domes-
tic law and the legal implication for
Canada of membership in international
~ organizations.

2. The Advisory and Administrative Law
Section

This section is particularly concerned
with areas of law relating to the
machinery and operation of govern-
ment. For example, this section Is
actively engaged in developing pro-
posals relating to administrative law
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reform and in assisting other sectors of
the Department on such subjects as
amendments to the Federal Court Act.

Another major responsibility of this
section is the preparation of legal opin-
ions requested by federal departments,
agencies, boards and Crown corpora-
tions on a variety of administrative and
other legal matters.

3. The Human Rights Section

This section was created in March
1982, in anticipation of the coming into
force of the Canadian Charter of Rights
and Freedoms. The mandate of this
section is to give legal opinions to the
Crown on the interpretation and
application of federal legislation having
human rights implications. It is respon-
sible for the review of federal laws and
regulations, as well as administrative
policies and practices, to ensure com-
pliance with the Charter. The section
advises respecting Canada’s interna-
tional human rights treaty obligations
and it Is responsible for responses to
complaints brought against Canada
under the Optional Protocol to the
International Covenant on Civil and
Political Rights.

Activities |

e Preparation for the Constitutional Confer-
ence:

The Public Law Branch prepared detailed
documentation on additional non-aborigi-
nal matters related to the constitution for
use with respect to the conference. The
additional topics were: the establishment
of unified family courts; the establishment
of provincial administrative tribunals; pro-
posals to solve the problem occurring in
the event of a sudden vacancy in the




office of Lieutenant-Governor; and

entrenchment of property rights.

The State Immunity Act:

The State Immunity Act was proclaimed in
force on July 15, 1982, establishing
definitively the applicability of the restric-
tive principle of sovereign immunity in
Canada. The Act defines more precisely
the immunity of foreign states before the
courts of Canada and restricts that
immunity in certain respects. The restric-
tive principle of sovereign immunity,
established in Canada by this Act, recog-
nizes the large increase in the amount of
commercial activity carried on by states
in recent years.

Discussions with the United States on
Extraterritoriality:

Bilateral discussions took place between
the United States and Canada on
extraterritoriality.  These  discussions
focused on antitrust laws, corporate
nationality and export and re-export con-
trols. Canada was represented in these
bilateral discussions by the Deputy Minis-
ter of Justice and the Canadian Ambas-
sador to the United States.

Negotiations continued between the
United States and Canada on a Memo-
randum of Understanding as to notifica-
tion, consuliation and cooperation with
respect to the application of national
antitrust laws and as to mutual assistance
in criminal law matters.

Extension of the Civil and Criminal Laws
of Canada to the Offshore:

By the terms of the Canada-Nova Scotia
Agreement on Offshore Oil and Gas
Resource Management and Revenue
Sharing of March 2, 1982, the federal
government undertook to ask Parliament
to extend its laws to activities in the off-
shore, and to apply to the ofishore region
off Nova Scotia such provincial laws as
may be specified under such legislation.
Also, in December 1982, it was
announced that customs jurisdiction
wouid be extended over Canada’s conti-
nental shelf for certain purposes relating
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to exploration of the shelf and exploita-
tion of its natural resources. That
announcement reiterated that the con-
cept of introducing legislation extending
Canadian laws to the offshore for certain
purposes was under review.

Within this context, the Public Law
Branch reviewed the concept of applying
or confirming the application of the civil
and criminal laws of Canada to offshore
regions adjacent to Canada to the degree
permitied by international law.

Draft United Nations Code of Conduct on
Transnational Corporations:

Officials from the Branch participated in
the drafting of this Code, which sets
standards for behaviour of transnational
corporations and sets standards which
host countries should observe in their
treatment of multinational corporations
operating within their territories. This
Code, when completed, will probably be
proposed for adoption to the General
Assembly of the United Nations.

Gulf of Maine Boundary Adjudication:

This case deals with the establishment,
by a five-member Chamber of the Inter-
national Gourt of Justice in the Hague, of
a single maritime boundary for the 200
mile fishing zone and continental rights of
Canada and the United States off Nova
Scotia, New Brunswick and New Eng-
land. The Gulf of Maine area in dispute
includes the valuable fishing grounds of
Georges Bank. The single maritime
boundary to be established will delimit
both the fishing zone and the continental
shelf appertaining to each country in this
area.

Newfoundland Offshore:

Over a period of several years of negotia-
tions and discussions, the question of
jurisdiction over the Newfoundland off-
shore has remained unresolved, although
the two governments agreed in 1976 to
refer the matter to the courts. The Public
Law Branch was involved in the negotia-
tion of this matter, as well as the court
proceedings in the Newfoundiand Court




of Appeal and the Supreme Court of
Canada.

Seabed Jurisdiction in the Strait of

- Georygia:

In 1976, the Court of Appeal of British
Columbia decided, on a reference to it by
the British Columbia government, that
the bed of the waters between Vancouver
Island and the mainland and in the Strait
of Juan de Fuca were within the bound-

“aries of British Columbia at the date of
Union in 1871. The federal government’s
appeal from that decision to the Supreme
Court of Canada was heard in October
1982. Judgment was reserved.

Law of the Sea Convention:

The Branch was involved in the
implementation of the Law of the Sea
Convention, studying what must be done
before ratification, and participating in a
preparatory commission of the proposed
International Seabed Authority and Inter-
national Tribunal on the Law of the Sea.
The latter activity involved drafting a
Code to deal with finances and various
regulations concerning the Authority and
the Tripunal.

Negotiations regarding St. Pierre and
Miquelon:

The Public Law Branch has been par-
ticipating in negotiations with France on
the delimitation of maritime zone bound-
aries, of the fisheries zone, and of the
continental shelf between Canada and
France off St. Pierre and Miquelon. The
‘territorial sea boundary located between
Newfoundland and St." Pierre and Miqu-
elon has already been agreed to.

Convention on the Civil Aspects of Inter-
national Child Abduction:.

This Convention proposes a simplified
system for solving the problem of child
abduction. The chief aim is to ensure that
the situation which existed before the
abduction is re-established as quickly as
possible. The Convention’s solution is
that where a child is wrongfully removed
. or retained the person whose right of cus-

24

tody has been breached appiies to the
Central Authority of his State, or that of
the State where the child is, with a view
to obtaining the return of the child, volun-
tarily if possible, or otherwise by means
of a judicial decision.

Canada is designating more than one
Central Authority to discharge the duties
imposed by the Convention.

Negotiations with the United Kingdom on
Judgments Convention:

This is a proposed Convention which
would protect Canadians with property in
the United Kingdom against the effects of
the European Economic Community
Judgments Convention. The EEC Con-
\<ention requires the United Kingdom to
enforce, against Canadian residents,
judgments by courts of other European
countries which are based on exorbitant
jurisdictional grounds.

The Branch participated in the negotia-
tion of the Convention with the United
Kingdom, and a draft of the Convention is
in the final stages of consideration by the
U.K. and Canada.

1970 UNESCO Convention on the Means
of Prohibiting and Preventing the lllicit
Import, Export and Transfer of Cultural
Property:

This Convention, to which Canada is a
party, has been implemented by Canada
in the Cultural Property Export and Import
Act. The Branch was closely involved with
the prosecution of the first case instituted
under the Act for alleged importation into
Canada of cultural property illegally
exported from another Convention signa-
tory, in this case an ancient Nok sculp-
ture from Nigeria.

Convention on the International Recogni-
tion of Rights in Aircraft (Geneva, 1948): '

A federal-provincial working group,
appointed by the federal and provincial
Deputy Attorneys General, prepared
draft federal and provincial legislation on
a central registry for security interests in
aircraft. The draft legislation is quite com-




plex because of the necessity for a close
relationship and integration with provin-
cial personal property security legislation.
If this legislation is enacted, there will be
a Canada-wide priority system for rights
in aircraft and Canada will be in a posi-
tion to become a party to the Geneva
Convention.

Federal Court Act Review:

After consultation with the Provinces and
the Canadian Bar Association and after
considering the report of the Law Reform
Commission of Canada on judicial review,
the Department developed a number of
recommendations for amending the Fed-
eral Court Act. The major areas of con-
cern were the Court’s jurisdiction with
respect to the supervision of federal
administrative tribunals, actions of a civil
nature between citizens and the federal
government, and actions of a civil nature
between citizens.

Administrative Law Reform:

Based on reports and proposals by such
bodies as the Standing Joint Parliamen-
tary Committee on Regulations and Other
Statutory Instruments and the Law
Reform Commission of Canada, depart-
mental consideration is being given to
reforming the Statutory Instruments Act,
the present system of federal social ben-
efit appeal tribunals, federal administra-
tive procedures, and the special legal
regime now pertaining to Crown rights
and liabilities.

* Amendments to the Canadian Human

Rights Act:

The Branch developed proposed amend-
ments to the Canadian Human Rights Act
to extend the prohibited grounds of dis-
crimination in order to confer greater pro-
tection both on physically and mentally
handicapped persons and on women and
to clarify the application of the legislation.

* /mplementation of the Canadian Charter
of Rights and Freedoms:

A review of all federal legislation, regula-
tions and policy guidelines and directives
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was undertaken, with a view to modifica-
tions that will ensure full conformity with
the Charter where required. Policy pro-
posals on a first phase of Charter
implementation were prepared for con-
sideration by the government.

Intervention in Charter Cases:

The Department established a commit-
tee, chaired by the Deputy Minister, to
consider interventions by the Attorney
General of Canada and the position to be
adopted in litigation involving the Charter.
The Branch is represented on this com-
mittee by the Assistant Deputy Minister,
Public Law, the Senior General Counsel,
Public Law, and the General Counsel,
Human Rights Law. In addition, the
Branch has provided advice and assist-
ance in a number of Charter cases,
including counsel work in the important
case of the Quebec Association of Pro-
testant School Boards v. Attorney General
of Quebec.

Federal-Provincial Cooperation in Human
Rights Law:

Ministers responsible for Human Rights
have established a Continuing Federal-
Provincial Committee of Officials respon-
sible for Human Rights. The Department
is represented on this Committee by the
General Counsel, Human Rights Law.
The Committee meets twice annually to
review recent developments in human
rights matters at both the domestic and
the international level and the Depart-
ment provides the lead responsibility on
all legal issues of concern to the federal
government. In this connection a major
report on the interpretation of the Inter-
national Convention on Civil and Political
Rights was prepared for the consider-
ation of Ministers responsible for human
rights.

The Optional Protocol to the International
Covenant on Civil and Political Rights:

A number of communications by Canadi-
ans to the United Nations Human Rights
Committee are pending. These allege
breaches by Canada of its obligations




under the Covenant. The conduct of Human Rights Law Section dealt with
these proceedings on behalf of Canada three new communications to the United
are the responsibility of the Branch. The Nations during the year.
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The Policy Planning and Development
Branch

Function

The Policy Planning and Development
Branch is primarily responsible for planning,
developing and implementing legal policies,
programmes, and experimental projects at
the federal level. lts major functions are:

to identify new emerging directions in the
field of law at the national level;

to consider and continuously review the
criminal law and its role in Canadian
society;

to conduct studies pertaining to the
implementation and appropriateness of
federal laws;

to review and study the working papers,
reports and recommendations of the Law
Reform Commission of Canada;

to carry out consultations respecting the
administration of justice with other fed-
eral departments, provincial govern-
ments, professional organizations, private
sector associations, and the public;

to assume primary responsibility for
amendments to certain federal statutes
not specifically falling within the adminis-
trative responsibility of other branches or
departments of government;

to develop and administer most of the
Department’'s grants and contributions
programmes, including federal-provincial
cost-shared programmes;

to define, undertake or oversee on behalf
of the Department all policy-related
research in the socio-legal field;

to respond to requirements within the
Department for information in the justice
field;

¢ to maintain close liaison with research
and statistics units in other departments,
in provincial governments, and in interna-
tional agencies.

Organization

The Branch consists of three sections with
particular responsibilities relating to the dis-
charge of the Branch’s functions, as well as
a Criminal Law Review Group and an
administrative unit responsible for the coordi-
nation of funding.

1. The Policy Planning and Criminal Law
Amendments Section

This section identifies and analyses
emerging legal issues of national sig-
nificance and  develops policies
designed to address these issues. This
involves monitoring developments in
the law, conducting legal studies,
reviewing recommendations of the Law
Reform Commission and the Uniform |
Law Conference of Canada and con-
sulting broadly in respect of the
administration of justice. The section
also proposes amendments to specific
federal statutes, such as the Criminal
Code and the Divorce Act.

2. The Programmes and Law Information
Development Section

This section is responsible for imple-
menting the Department’s policy
objectives through programmes and
other initiatives. It is responsible for the
federal-provincial  cost-shared pro-
grammes designed to ensure minimum
or uniform access to important justice
services in the areas of criminal legal
aid, compensation to victims of crime,
and native courtworker services. The
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section is also involved in direct pro-
gramming in which a federal presence
or visibility is required in the community
to give effect to departmental objec-
tives such as law information develop-
ment, civil law/common law
exchanges, certain university scholar-
ships, employment of law students with
police forces, and native law students
programmes. The section is respon-
sible for programme-related policy
development. A representative exam-
ple of this type of policy concerns
improved access to justice for disad-
vantaged persons in the overall context
of federal social policy objectives.

3. The Research and Statistics Section

This section is responsible for defining,
undertaking or overseeing the conduct
of all policy-related socio-legal
research on behalf of the Department.
It also monitors and assesses pro-
grammes in the justice area which are
of relevance to departmental require-
ments for information in policy formula-
tion or implementation. Much of the
work presently undertaken is of direct
relevance to the Criminal Law Review,
and the principal users of the section’s
work is the Policy Planning and
Development Branch. The section also
carries out research in response to
requirements for information through-
out the Department. Through its close
liaison with research and statistics units
in other departments, in provincial gov-
ernments and international agencies, it
remains at the forefront of criminal, civil
and administrative justice research
endeavours across Canada.

The Criminal Law Review Group was estab-
lished in 1981 for the purpose of carrying out
the Department’s responsibilities in  an
accelerated and fundamental review of the
criminal law. The group receives direction
from an interdepartmental committee com-
prising representatives from the Department,
the Ministry of the Solicitor General, and the
Law Reform Commission. The group is
specifically responsible for examining all pro-
posals of the Law Reform Commission relat-
-ing to the criminal law, and for making
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recommendations respecting the implemen-
tation of these proposals. The group consuits
extensively with representatives of the pro-
vincial Attorneys General, with members of
the judiciary and the private Bar, and with
many other groups in the public and private
sectors.

A special administrative unit reviews and
coordinates all proposals and requests sub-
mitted in relation to the grants and contribu-
tions funds administered by the Branch.
These funds include

¢ the Criminal Law Reform Fund,

¢ Special Projects - Legal Aid,

¢ the Consultation and Development Fund,
¢ Native Information Projects,

¢ the Human Rights Law Fund.

The unit is responsible for providing adminis-
trative support to the Joint Criminal Justice
Policy Committee which comprises senior
criminal law policy representatives of the
Department and the Ministry of the Solicitor
General. Representatives of the Law Reform
Commission, the Ministry of State for Social
Development and the Privy Council Office
also participate on the Committee. The unit
also arranges and coordinates federal-pro-
vincial meetings and conferences of Minis-
ters responsible for criminal justice.

Activities

Major activities carried out by the Branch
during the period reported upon are
described in the earlier overview of the
Department’s activities. These include the
Criminal Law Review, Divorce law reform,
development of the Garnishment, Attache-
ment and Pension Diversion Act, collabora-
tive efforts with the Ministry of the Solicitor
General respecting the Young Offenders Act,
amendments to the Criminal Code pertaining
to sexual offences, and the proposal of a
new Canada Evidence Act. In addition, the
Branch was largely responsible for coor-
dinating the Department’s efforts respecting
the People’s Law Conference and for ensur-
ing the follow-up to the major recommenda-




tions deriving from the conference. Other
activities of note include the following:

e Sentencing:

This area was identified as a major pri-
ority and a great deal of study and con-
sultation was carried out with a view to
developing legisiative proposals. Sen-
tencing alternatives such as community
service orders, fine options, and restitu-
tion and compensation orders were con-
sidered in the light of recent develop-
ments in the criminal justice field. A
number of pilot and demonstration
projects throughout the country served
as valuable sources of Iinformation in
these considerations. Alternatives to
incarceration, the concerns and needs of
victims of crime, and the special prob-
lems posed by dangerous offenders were
studied particularly closely in the formuia-
tion of related policy options. Public con-
cern about crime, particularly with
respect to violent or drug-related crime,
was addressed as a major factor in this
work.

Criminal Law Amendment Bill:

Work continued in the development of
specific proposals deriving from discus-
sions with provincial authorities and reso-
lutions of the annual meeting of the Uni-

form Law Conference, proposals
developed in conjunction with other fed-
eral departments, and proposals

designed to implement Canada’s interna-
tional treaty obligations. The most signifi-
cant of the proposed amendments
include:

e provisions to ensure that an accused
receive a trial within a reasonabie time;

* limitations on the powers of agents of
Attorneys General, especially in regard
to the exercise of prosecutorial discre-
tion;

e certain sentencing provisions impie-
menting in part the recommendations
made by the Law Reform Commission
in its 1976 report, Dispositions and
Sentences in the Criminal Process;

29

e greater protection of privacy in the
areas of seizure of documents,
searches, and pre-trial publicity;

e expanded access to justice through
proposals pertaining to language of
trial;

¢ technical modifications to the gun con-
trol provisions of the Code;

* the creation of new offences relating to
the unauthorized use of computers,
impaired flying or boating, hostage-
taking, and the protection of nuclear
materials.

Soliciting and obscenity:

Legislative proposals were developed to
expand the applicability of the present
provisions of the Criminal Code relating to
soliciting and obscenity.

Victims of Crime

Departmental initiatives on justice for vic-
tims of crime were considerably
enhanced. The established objectives of
these initiatives are:

¢ to better assess the needs of these vic-
. tims and to understand the deficiencies
in the delivery of services to them;

e {0 promote improved services for vic-
tims;

» to develop and disseminate information
on the needs of victims;

e to undertake policy-directed research
projects pertaining to victims.

The Branch participated on an Inter-
departmental Committee on Justice for
Victims of Crime comprising, in addi-
tion to the Department, representatives
from the Ministry of the Solicitor Gen-
eral, the R.C.M.P., the Departments of
Health and Welfare and National
Defence, Status of Women, and the
Department of the Secretary of State.
The Branch also represented the
Department on the Federal-Provincial
Task Force on Justice for Victims of
Crime. This Task Force was estab-



lished at the Federal-Provincial Confer-

ence of Ministers Responsible for
Criminal Justice in December 1981 to
promote cross-jurisdictional coordina-
tion in the victims assistance area. Dur-
ing the year, the Task Force continued
in its work towards the preparation of a
comprehensive report to Ministers on
victims of crime.

In addition, the Branch undertook activi-
ties with respect to victims of crime in the
following areas:

¢ the funding of research, demonstration
and information projects in several
Canadian cities;

e the carrying out of several major sur-
veys on victims' needs;

¢ updating inventories of victim services
in Canada;

e offering continued support to the com-
mittee chaired by Dr. Robin Badgley
established in 1980 to inquire into the
incidence and prevalence of sexual
offences against children and youths.

Drinking and driving:

The Branch examined the problem of

drinking and driving and developed a
number of proposals for consideration.
The structure of offences and penalties in
federal legislation respecting impaired

driving was considered as was the role

that the federal government could piay in
respect to prevention and education. A
major object of the review was to develop
proposals which would complement pro-
vincial legislation and programmes
directed to the problem of drinking and
driving. A great deal of research, study
and consultation was carried out in
regard to impaired driving.

e Federal Offences Conversion Project:

In the summer of 1982, the government
adopted a general policy on the use of
criminal law. This policy, as set out in the
publication The Criminal Law in Canadian
Society, stipulates that the criminal law
should be used with restraint. In pursu-
ance of this policy, the Branch undertook
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the comprehensive examination of
offence-creating, sanction and enforce-
ment provisions of federal statutes other
than the Criminal Code to ensure their
conformity with the policy. This work,
which was accelerated during the year, is
designed to improve the use of the law as
a modern instrument of public policy,
promote a fair, effective and economical
compliance policy, and structure the dis-
cretion exercised by federal officials in
their enforcement of compliance with fed-
eral statutes.

Legal Aid:

Since 1972, the Department has main-
tained a criminal legal aid cost-sharing
program in which all provinces now par-
ticipate. Pursuant to the terms of a uni-
form agreement with the federal govern-
ment, the provinces provide criminal legal
services to financially disadvantaged per-
sons in all serious criminal cases. In
1982-83, the federal government con-
tributed $29 million to this program. This
amounted to almost one-half of the total
national expenditures on criminal legal
aid.

During the period under review, the
Department proposed an increase in the
federal contribution to help offset
increased provincial costs resulting from
a greater demand for criminal legal aid
services. The Department also entered
into negotiations with the provinces
respecting improved legal aid services to
young offenders under the Young Offend-
ers Act. This Act, when proclaimed in
force, will require the meeting of minimum
standards of legal aid coverage for young
offenders.

Other activities:

The Branch undertook a wide variety of
other activities apart from the ones listed
above. Work continued towards the
development of better methods to
enforce maintenance and custody orders
throughout Canada. The Department
continued its involvement with the Fed-
eral-Provincial Working Group on a Cen-
tral Registry for Security Interests in Air-
craft leading to the preparation of a draft




legislative scheme to establish such a
registry system. The Department con-
tinued its cost-sharing with the provinces
of four experimental Unified Family
Courts located in St. John's, Fredericton,
Hamilton and Saskatoon. These four
projects were generally successful and
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have been the subject of much study and
discussion. The Branch also devoted spe-
cial efforts relating to the study of enter-
prise crime, computer crime, habitual
offenders, and the regulation of motor
vehicle traffic on federal government

property.




The Civil Litigation Branch

Function

The Attorney General of Canada has the
regulation and conduct of all litigation for or
against the federal Crown. Departmental
legal officers therefore act as counsel in pro-
ceedings taken by or against Her Majesty in
right of Canada at all levels of courts in our
judicial system.

Large numbers of actions in both contract
and tort law regularly arise out of the ordi-
nary business of government. These fre-
guently involve considerable sums of money
as well as important issues of law. In addi-
tion, a wide variety of public law questions
arise, including the constitutionality of federal
and provincial legislation and the administra-
tion and enforcement of federal statutes. The
Charter has led to an increased amount of
litigation and has introduced new complexi-
ties to much of the regular litigation normally
handled by the Department. There is, as well,
a considerable number of proceedings in the
area of administrative law and in more spe-
cialized fields such as admiralty, industrial
property, bankruptcy, international and com-
mercial law.

Organization

This large volume of litigation is handled
mostly by counsel in the Civil Litigation
Branch. Litigation arising out of the Province
of Québec is the responsibility of the Civil
Litigation and Real Property Law (Québec)
Section under the Associate Deputy Minister,
Civil Law. There is a Civil Litigation (Common
Law) Section at departmental headquarters.
Matters from outside the national capital
area are entrusted to the Civil Litigation Sec-
tions of the different regional offices. Conse-
quently, officers of the Civil Litigation Branch
appear as counsel at all levels of the provin-
cial court system, and before the Federal
Court and Supreme Court of Canada. They
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also represent the Crown before all federal
boards, commissions and tribunals.

Activities

Some of the noteworthy cases handled by
the Branch during the year under review
include:

o The Newfoundland Offshore Resources
Reference, first heard by the Court of
Appeal of Newfoundland and later, on
appeal, by the Supreme Court of
Canada. The case involved a constitu-
tional question as to whether Canada or
the Province of Newfoundland has the
authority to legislate and exercise other
rights in respect of the resources of the
seabed and subsoil off Newfoundiand's
shores;

o Guérin et al v. The Queen arose out of a
claim by members of the Musqueam
Indian Band in respect of a lease of cer-
tain lands in the reserve of the Band. One
of the questions for determination was
whether, in its dealings with reserve
lands, the federal Crown owes Bands the
legal duties of a trustee;

o Fulop et al v. The Queen was launched in
the Trial Division of the Federal Court
against the Crown in respect of an
alleged breach of statutory duty by ser-
vants of the Crown. The claim arose out
of the destruction of quantities of
tobacco crops in Ontario by an infection
of blue mould, and the jssue was whether
the Crown was liable for failure to prevent
the infection being introduced in Canada
through the importation of infected
tobacco plants;

o In the case of Northland Fisheries Lid. v.
The Queen, the Federal Court of Canada
determined the amount of compensation
to which the company and others were




entitled as a result of the enactment of
the Freshwater Fish Marketing Act in
1969. The companies had carried on fish
processing businesses in Manitoba until
the enactment;

The question in Southam Inc. v. Hunter et
al was whether authority granted under
provisions of the Combines Investigation
Act to enter and search premises was
contrary to constitutional principles ensh-
rined in the Charter. The Court of Appeal
of Alberta heard the case and rendered a
decision during the year under review;

Re Jurisdiction of the Saskatchewan
Human Rights Commission was a case in
which the Attorney General of Canada, in
prohibition proceedings, challenged the
jurisdiction of the Commission to inquire
into the administration and management
of the Royal Canadian Mounted Police.
The proceedings were launched in the
Court of Queen’s Bench and the appeal
heard in the Saskatchewan Court of
Appeal;

Litigation arising out of the Mississauga
railway accident of November 10, 1979
progressed significantly during the year.
The Supreme Court of Ontario ordered
that all the actions in the Ontario courts
against Her Majesty the Queen in Right of
Canada, Canadian Pacific Limited, the
Canadian Transport Commission and
others be conducted and tried together.
There were approximately four hundred
such cases;

Litigation arising out the ban on urea for-
maldehyde foam insulation involved a
very significant number of cases against
Her Majesty the Queen, the Attorney
General of Canada, and the Canada
Mortgage and Housing Corporation. Dur-
ing the year, a number of representative
cases were selected by plaintiffs as trial
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cases to proceed in the Quebec Superior
Court and the Federal Court of Canada;

The civil action against Amway Canada
and its American parent, Amway Corpo-
ration, continued. The federal Crown
claims $148 million in taxes and penalties
under the Customs Act;

Lubicon Lake Band et al v. The Queen, an
action instituted against the federal and
Alberta governments and a number of oil
companies. The plaintiffs claimed unex-
tinguished aboriginal title over a large
part of north-central Alberta, including
the exclusive use of all the natural
resources in the areas claimed. They also
asked that all resource exploitation per-
mits and leases in the area be declared
void. Moreover, in the alternative, they
sought $1 billion in damages for the
extinguishment of their aboriginal rights;

The owners of a private hotel in Winnipeg
and the company which leased to them a
dish antenna by which signals from a
United States communications satellite
were received and made available to
television viewers in the hotel instituted
an action for a declaration that they were
not subject to licensing requirements
under either the Broadcasting Act or the
Radio Act. The action, Lount Corporation
et al v. Attorney General of Canada et al,
was instituted in the Federal Court of
Canada and was to be tried shortly after
the year in review. A number of other
cases involving regulatory jurisdiction in
the field of telecommunications pro-
ceeded during the year;

Litigation arising out of Via Rail cutbacks
centred on various attempts to stop the
cutbacks in rail passenger service
announced by the Minister of Transport
in 1981. Actions were initiated in several
provinces. Most of the issues were
resolved during the year.




The C:ri[mi'nal Law Branch

Function

The primary responsibility of the Branch is to
discharge, on behalf of the Attorney General
of Canada, the obligations, duties and

responsibilities imposed upon him by legisla-
~ tion or under the common law with respect
to prosecutorial and related advisory ser-
vices.

* Prosecutions:

The Attorney General of Canada has
responsibility for the conduct of prosecu-
tions for offences and for conspiracies to
commit offences under. federal legislation
such as drug control, bankruptcy, com-
bines investigation and revenue laws.
Some exceptions to this general proposi-
tion are prosecutions conducted under
the Criminal Code and the Lord’s Day Act
over which the provincial Attorneys Gen-
eral exercise prosecutorial authority.

* The territories:

In the Yukon Territory and the Northwest
Territories, the Attorney General of
Canada has the responsibility for the
prosecution of all offences under federal
legislation, including the Criminal Code
and the Lord’s Day Act. The Attorney
General also exercises prosecutorial
authority with respect to some quasi-
criminal territorial ordinances, such as
those pertaining to game management,
liguor control, motor vehicles and
coroner’s inquests.

e Applications for mercy:

The Minister of Justice has responsibility
for responding to applications under the
Criminal Code for the mercy of the Crown
by or on behalf of persons who have
been convicted in proceedings by indict-
ment or who have been sentenced to
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. following a hearing before an extradition

preventive detention. The Branch reviews
these applications and makes recom-
mendations to the Minister as to their dis-
position. The Minister may direct a new
trial"or hearing, or he may refer the mat-
ter to the relevant court of appeal for
hearing and determination. The Minister
may also seek the opinion of the court of
appeal on any question upon which he
desires the assistance of that court.
Approximately thirty such applications
were dealt with by the Branch during the
year, including the case of Donald Mar-
shall who had been convicted of murder
at Sydney, Nova Scotia in November
1971 and whose appeal had been dis-
missed the following year. The Minister,
following a review of the Marshall applica-
tion, referred the case back to the Nova
Scotia Court of Appeal for hearing and
determination.

Extradition:

The Minister has the responsibility of
determining if a fugitive of a foreign state,
who has been committed for surrender

judge, should be surrendered to that for-
eign state. Under the Extradition Act,
where the Minister determines that the
offence in respect of which the extradi-
tion proceedings are taken is one of a
political character, he may refuse to
make an order for surrender and direct
that the fugitive be discharged from cus-
tody. In the case of a fugitive from
Canada who: is in a foreign state with
which there is an extradition arrange-
ment, the Minister is empowered under
the Extradition Act to make a requisition
to-officials of the foreign state for the sur-
render of the fugitive.

The Branch deals with all extradition mat-
ters. During the year, there were 52
requests made by Canada to the United




States for extradition and 53 such
requests made by the United States to
Canada., During the same period there
were 14 extradition requests made by
Canada to other countries and 22 such
requests made by other countries to
Canada.

Rendition:

Rendition is the surrender by Canada of
fugitives from other parts of Her
Majesty’s Realms and Territories. The
procedure for rendition is provided by the
Fugitive Offenders Act. Under this legisla-
tion, the Governor General is responsible
for determining whether a fugitive com-
mitted to prison for surrender should be
surrendered to the place seeking the fugi-
tive’'s rendition. Under the Department of
Justice Act, the Minister of Justice is the
official legal advisor to the Governor Gen-
eral. The Branch provides legal advice
and make recommendations on rendition
matters to the Minister.

Consultation:

The Minister of Justice has responsibility
for recommending amendments to the
Criminal Code and for the development
and implementation of criminal law policy
and programs. While other sectors within
the Department are charged with making
appropriate recommendations to the
Minister in these areas, members of the
Branch are consulted from time to time
on questions which arise. During the year,
members participated in the study of
such matters as diversion, gun control,
traffic control on federal lands, homicide
and theft and fraud. One member repre-
sentg the Department on the steering
committee of the study group on mari-
time terrorism. Another member acts as
Legal Advisor to the Firearms Centre of
the Ministry of the Solicitor General.

Consent to prosecute:

Under the Criminal Code, the consent of
the Attorney General of Canada must be
granted prior to the institution of certain
proceedings. The prosecution of offences
committed on aircraft or against interna-
tionally protected persons, for example,

o
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requires the prior consent of the Attorney
General In certaln circumstances. Other
examples are the prosecution of the
offence of assisting a deserter from the
Canadian Armed Forces, or of offences
relating to the corruption or disobedience
of judicial officials, or of sending a
Canadian unseaworthy ship to sea. The
Branch reviews applications for consent
and makes recommendations: to the
Attorney General as to whether the con-
sent should be granted or withheld.

» Consent to transfer of charges and of
probation orders:

The Criminal Code permits an accused
person who is charged in one jurisdiction
with certain offences and who has signi-
fied his Intention to plead guilty, to
appear, with the consent of the Attorney
General of Canada, before a court in a
different jurisdiction to have his plea
entered and the charge disposed of.

The Criminal Code also permits a court
that made a probation order against an
accused person who subsequently
becomes a resident of another province
to transfer, with the consent of the Attor-
ney General of Canada in the case of
proceedings prosecuted by counsel on
his behalf, jurisdiction over the probation
order to a court in that other province.

Members of the Branch process the
applications for consents which are made
by or on behalf of accused persons. Dur-

" Ing the year, approximately 700 consents
to transfer of charges and probation
orders were made.

Organization

The Branch is headed by the Assistant
Deputy Attorney General, Criminal Law.
There are Criminal Prosecutions Sections in
the Department’s nine regional offices and at
the headquarters offices at Ottawa. These
sections have the conduct of all federal pros-
ecutions which arise within their territorial
limits. These are generally the cities in which
they are located and the surrounding munici-
palities. The Whitehorse Regional Office
exercises prosecutorial responsibility




throughout the Yukon Territory while the Yel-
lowknife Regional Office is charged with the
conduct of all federal prosecutions within the
Northwest Territories. There are approxi-
mately one hundred lawyers employed at
headquarters and in the regional offices who
are engaged full time in prosecution work.

The Attorney General's prosecutorial
responsibility in areas not served by regional
offices is discharged by approximately five
hundred private legal practitioners appointed
as standing agents. In localities where there
are no standing agents authorized to con-
duct prosecutions, ad hoc agents are
appointed on the basis of specific require-
ments. The. standing agents’ authority to
conduct prosecutions on behalf of the Attor-
ney General may be limited to certain stat-
utes and within stated localities or areas. In
the criminal law sphere, the Branch appoints
and replaces agents, establishes and revises
the agent fee schedule, taxes - agent
accounts, and formulates guidelines within
which agents operate.

Activities
¢ Special Prosecutions:

Some special prosecutions, such as tax
evasion cases and certain prosecutions
under combines ' legislation, are con-
ducted exclusively by departmental
prosecutors. During the year, a total of
158 tax evasion cases were prosecuted,
resulting in 145 convictions.

e Part V.l - Criminal Code:

The Branch arranges with the Ministry of
the Solicitor General for the appointment
by the Solicitor General of agents to
make applications to judges for authori-
zations to intercept private communica-
tions under Part IV.I of the Criminal Code
with respect to the investigation of
offences prosecutable by or on behalf of
the Attorney General of Canada. In addi-
tion to certain members of headquarters
and regional offices, approximately 65
standing agents authorized to do drug
prosecutions also hold appointment as
wiretap agents.
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s Northern Flying Squad:.

One of the most interesting and adventur-
ous programs of the Branch is the opera-
tion of the Northern Flying Squad. This is
a pool of 18 experienced prosecutors
who act as relief prosecutors on court ¢ir-
cuits scheduled out of the Yellowknife
and Whitehorse regional offices. The Fly-
ing Squad permits the prosecutors in
those regional offices time to prepare
their own cases and to obtain some relief
from the continuous dally pressures
imposed by travelling long distances on
court circuit work. These prosecutors,
recruited from the Ottawa, Toronto, Win-
nipeg, Edmonton and Vancouver offices,
travel throughout the Arctic with the
court party in what is considered by
many as Canada’s last frontier. They
appear in all levels of court, including the
Courts of Appeal for the Northwest Terri-
tories and the Yukon Territory. During the
year, members of the Northern Flying
Squad spent over 30 weeks on northern
circuits. The area covered by these cir-
cuits represents one half of the total area
of Canada,

Court circuits in the northern Territories
of Canada are quite different than those
in southern Canada, mainly because of
‘the time it takes to fly the long distances
between court sittings. Thousands of
miles are often covered on a court circuit
to conduct a case in some isolated settle-
ment in a remote part of the High Arctic.,

The Whitehorse office, with a staff of four
prosecutors presently services one
Supreme Court Judge, two Territorial
Judges (Magistrates), the Court of
Appeal and coroner’s inquests. Court cir-
cuits there, because of the smaller area
to cover, are not as frequent as in the
Northwest Territories, although last year
there were seven circuits to the Yukon
Territory by Northern Flying Squad mem-
bers, visiting such historic places as Wat-
son Lake, Mayo, Dawson, Faro, Ross
River, Carcross and Whitehorse.

In the Northwest Territories, Northern Fly-
ing Squad members were on circuit in the
MacKenzie Delta appearing in court in




Inuvik, Tuktoyaktuk, Fort MacPherson
and Aklavik. Circuits were also made to
Norman Wells, Fort Norman, Fort Fran-
klin, Fort Simpson and Fort Liard on the
Mackenzie River. In the southern part of
the Territories, court circuits were made
to Hay River and to the settlements of
Fort Resolution, Fort Smith, Fort Provi-
dence and Pine Point. Flying Squad
members have also been on circuit to the
central and eastern Arctic visiting settle-
ments at Resolute Bay, Coppermine,
Spence Bay, Cambridge Bay and the
Baffin Island settlements of Frobisher
Bay, Cape Dorset, Pangnirtung, Brough-
ton Island and Sanikiluag on the Belcher
Islands. Most of the eastern Arctic trips
have been by Ottawa members of the
Squad who travel to Frobisher Bay by
way of Montreal and meet the court cir-
cuit party when it arrives on a scheduled
flight from Yellowknife. Two members of
the Flying Squad from the Edmonton
office have appeared at the Northwest
Territories Court of Appeal sittings in Cal-
gary and Edmonton several times during
the year.

From the above brief outline it can be
truly said that the original objective of the
first judge of the north, the Honourable
Jack Sissons, when he held court at
Aklavik in the Mackenzie Delta on his first
Arctic Circuit, has been accomplished
and is now a traditional practice of long
standing by all members of the Northern
Arctic Court Circuits. On the opening of
the historic sitting of the Court 27 years
ago in Aklavik, the first judge of the far
north, ‘‘Ekotktogee’ (The One Who Lis-
tens to Things), pointed out to the first
court circuit party ‘“that a fundamental
principle of a superior court of common
law is that it should go on circuit to every
part of the realm, as fast as practical, and
carry justice to every man’s door”.

Significant Cases:

During the year under view, the Depart-
ment’s prosecutors were involved in a
number of cases in which important legal
issues were resolved or which attracted a
great deal of public interest. It would be
impossible to report upon all such cases,
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but it was considered that it might be
informative to list examples from through-
out the country with a view to illustrating
the wide variety of legal work undertaken
in the criminal prosecutions field. The fol-
lowing is not by any means intended to
be exhaustive in this regard:

¢ Headquarters Office, Ottawa

The question of the constitutionality of

- writs of assistance was considered in
the cases of Regina v. Carriére and
Regina v. Farhat. The case of Regina v.
Chartrand involved one of the largest
drug importing and trafficking opera-
tions in Canada. It was alleged that the
several accused headed a trafficking
ring that had a cash flow of several mil-
lion dollars per year. The case of
United States of America v. Susan
Helen Schmidt arose out of a request
by the United States for the extradition
of an individual who had been charged
with the offence of kidnapping by the
American federal government and the
offence of child-stealing by a State
government. Mrs. Schmidt was acquit-
ted on the federal charge and returned
to Canada of which she was a citizen.
On extradition hearings relating to the
State charge, both the doctrine of
double jeopardy and the Charter right
of mobility were unsuccessfully invoked
to resist extradition.

e Toronto Regional Office

In Regina v. Burnett, the complex finan-
cial dealings in a multi-million dollar
operation were challenged by revenue
authorities in one of the most substan-
tial tax evasion cases ever undertaken.,
In Federal Republic of Germany v.
Rauca, evidence was gathered in Ger-
many, Israel and the U.S.S.R. in one of
the most significant extradition cases
ever brought before the courts in this
country. It was alleged that Helmut
Rauca was criminally involved in the
murder of over 11,000 persons in Lith-
uania during the Second World War.
One of the major issues argued was
the extent of the right of a citizen to
remain in Canada pursuant to Subsec-



tion 6(1) of the Charter. In the case of
the United States of America v. Green,
an Extradition Judge found that the
Charter right to a fair hearing and the
right to not be deprived of liberty
except in accordance with principles of
fundamental justice entitled a fugitive
to cross-examine persons whose evi-
dence was presented by affidavit at an
extradition hearing. In Regina v. Oakes,
the Ontario Court of Appeal concluded
that on a charge of possessing a nar-
cotic for the purpose of trafficking, the
statutory burden imposed on an
accused of establishing that there was
no intention to traffic in the narcotic is
contrary to a presumption of inno-
cence established in the Charter. An
appeal was taken to the Supreme
Court of Canada. The case of Regina v.
Allied Van Lines et al was a complex
conspiracy case covering many years
of alleged price fixing in the storage
and movement of household goods.

Vancouver Regional Office

This regional office was involved in a
number of interesting prosecutions dur-
ing the year. In the case of Regina v.
P.P.G. Industries Canada Ltd., five cor-
porations charged with bid-rigging con-
trary to the Combines Investigation Act
raised the question of their entitlement
to a jury trial. This case eventually
reached the Supreme Court of
Canada. A number of novel issues per-
‘taining to extradition law arose in the
case of State of California v. John Her-
bert Meier in which the person involved
was charged with procuring a murder
which occurred in California. The right
- to install listening devices to an authori-
zation granted under the Criminal Code
was considered in the case of Regina v.
Lyons et al, another case which
reached the Supreme Court of
Canada.

Halifax Regional Office

The accused in the case of Regina v.
Martin and Tanguy were captains of
French fishing trawlers alleged to have
falsely reported their vessels’ catch.
When ordered to sail to a Canadian
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port for fuller examination, they sailed
directly to the French port of St. Pierre
with Canadian fisheries officers on
board. They were later successfully
prosecuted under the Coastal Fisheries
Protection Act. In the case of Regina v.
Alex F. Stephen, the accused was con-
victed of importing over one million dol-
lars worth of morphine sulphate and
sentenced to a term of twenty years in
penitentiary.

Edmonton Regional Office

In a case that received a great deal of
publicity, Regina v. Rankins and - Ship-
sey, the -accused killed a bull elk in
Banff and a Rocky Mountain sheep in
Jasper. They were charged with viola-
tions of the National Parks Act, the
Game Export Act and the Alberta Wild-
life Act. The success of these prosecu-

‘tions resulted from extensive co-opera-

tion among the park wardens in British
Columbia and Alberta and their coun-
terparts in California. In another note-
worthy case, Regina v. Kresanoski, the

~ accused operated an income tax return

business and claimed false expenses in
his clients’ tax returns without their
knowledge or direction. These claims
exceeded a half million dollars. The
accused was convicted after trial and
sentenced to imprisonment of one
year. In addition, a number of impor-
tant drug importation and trafficking
cases were prosecuted including
Regina v. Boles et al, Regina v. Stanger
et al, Regina v. Ritch et al, and Regina
v. Cameron.

Saskatoon Regional Office

The case of Regina v. Marshall involved
the prosecution of a medical doctor for
trafficking in a narcotic (Demerol) by
writing invalid prescriptions and admin-
istering them without medical justifica-
tion. The Saskatchewan Coilege of
Physicians and Surgeons provided
valuable assistance through expert tes-
timony in this prosecution. The
accused was convicted and sentenced
to one year's imprisonment.




* Montreal Regional Office

Certain powers of search and of com-
pelling disclosure under the Income Tax
Act were considered and upheld in the
case of Rolbin v. Regina. In a series of
cases involving the TransWorld Mort-
gage and Acceptance Corporation, the
Superior Court set out several impor-
tant principles of sentencing in relation
to breaches of the Income Tax Act. In
The Queen v. Acme Signalisation Inc. et
al, the corporation and its president
were charged under the Combines
Investigation Act with attempting to
cause competitors to Iincrease their
prices tendered to the Department of
Public Works. Upon conviction, the
corporation was fined $30,000 and its
president fined $10,000.

Winnipeg Regional Office

This office was involved in the prosecu-
tion of several drug trafficking cases,
the most noteworthy of which was the
case of Regina v. Hayes involving the
seizure of heroin valued at approxi-
mately three million dollars. The sub-
ject was eventually extradited to the
United States where he was sentenced
to fifteen years imprisonment and a
$25,000 fine. A stay of proceedings
was entered with respect to charges in
Canada.

Whitehorse Regional Office

In a decision rendered in the case of
Regina v. Michel and Johnson, the
Supreme Court of the Yukon Territory
found that the Kluane Game Sanctuary
was occupied Crown land and that
aboriginal people were therefore not
entitled to hunt on lands within the
sanctuary. The case of Regina v. John
Rolls involved the retrial of the accused
for the murder of Mr. Al Kulan, the dis-
coverer of the Cyprus Anvil ore body.
The accused pleaded guilty to second
degree murder. In the course of the
proceedings, a motion for mis-trial was
presented as a result of an article writ-
ten in a local newspaper. The newspa-
per was subsequently found guilty of
contempt of court in relation to the
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offending article. The case of Regina v.
Bayer and Lindsay was a compara-
tively controversial case in which the
accused were charged with killing two
Dall sheep in the Kluane Game Sanctu-
ary. The total penalty imposed, includ-
ing the fine and the value of forfeited
rifles and equipment, amounted to
$14,000 and should serve as a useful
deterrent for protecting the wildlife in
this region.

* Yellowknife Regional Office

In Regina v. Panarctic Oil Lid, the
accused company was fined $150,000
for an offence under the Ocean Dump-
ing Control Act. The company had
been charged with dumping assorted
waste materials through the ice in the
spring of 1980. In addition, the com-
pany was ordered to submit a detailed
plan to prevent recurrences of the
dumping incident. The regional office
also prosecuted cases involving the
unlawful diversion of a watercourse
contrary to the Northern Inland Waters
Act and the unlawful possession of Gyr
Falcon eggs contrary to the Export and
Import Permits Act.

The Branch argued several important
cases before the Supreme Court of
Canda. Among the most important of
these were:

e Attorney General of Canada v.
Canadian National Transportation Litd
et al involving the prosecution of a
number of trucking companies under
the Combines Investigation Act on
charges of conspiracy to prevent or
unduly lessen competition in the inter-
provincial transportation of certain
merchandise. The companies argued
that the federal Crown did not have the
constitutional authority to prosecute
the offences;

s Attorney General of Canada v. Kripps
Pharmacy Lid involved issues parallel
to those of the Canadian National
Transportation case. The accused
argued that the federal Crown lacked
the constitutional authority to prose-
cute under the Food and Drugs Act,



o The Queen v. Eldorado Nuclear Ltd and

The Queen v. Uranium Canada Ltd in
which the question for determination
was whether these companies, being
Crown agencies, were immune from
prosecution under the Combines Inves-
tigation Act;

The Queen v. C.B.C. in which the cor-
poration was charged with having
broadcast an obscene fiim. The
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Supreme Court held that the corpora-
tion was not entitled to Crown
immunity in the circumstances;

The Queen v. Robert James Carter in
which the Court decided what evidence
directly implicating an alleged cons-
pirator is required before the acts and
declarations of other alleged conspira-
tors can be considered in the case
against that conspirator.




The Tax Litigation Branch

Function

The principal function of this Branch is to act
on behalf of the Attorney General of Canada
in all civil litigation involving tax matters. The
Branch also offers related legal advice to the
government and officers of other depart-
ments and agencies, particularly officials of
the Department of National Revenue. During
the year, the Branch had the responsibility for
the conduct of all appeals arising under the
Income Tax Act before the Tax Review
Board, the Trial Division and Appeal Division
of the Federal Court, and the Supreme Court
of Canada. In addition, the Branch is respon-
slble for the conduct of legal proceedings
instituted pursuant to the Unemployment
Insurance Act, 1971 and the Canada Pension
Act.

Organization

The work of the Branch is divided between
Tax Litigation Sections at Headquarters, and
at the Halifax, Montreal, Toronto, Edmonton
and Vancouver regional offices. Proceedings
before the Tax Review Board are assigned
by region whereas the conduct of litigation
before the Federal Court or Supreme Court
of Canada are assigned on the basis of the
nature and complexity of the action, the cur-
rent workload of the various offices, and
proximity to officials of the client depart-
ments.

Activities

The past few years have seen a large and
steady increase in the number of tax appeals
before the Tax Review Board and the Trial
Division of the Federal Court. There has also
been a considerable increase in the com-
plexity of litigation as well as in the number
of cases involving amounts of tax over one
million dollars. The following is an outline of
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some of the more noteworthy cases involving
the Branch during the year:

¢ In Irving Oil Limited v. The Queen, the
plaintiff appealed to the Trial Division of
the Federal Court from its income tax
assessment for the years 1971 to 1975.
The total amount at issue in this litigation
was approximately $200 million dollars;

e James Richardson & Sons Limited v. The
Queen raised the question of whether the
Department of National Revenue is
entitled pursuant to the /Income Tax Act
to request general information from cor-
porations respecting their clients or
whether this sort of request amounts to
an unreasonable search and seizure. The
applicant was granted leave to appeal to
the Supreme Court of Canada;

e Canadian Javelin Limited v. The Queen
involved the business of mineral explora-
tion and development. The various issues
in question pertained to income received
under royalty contracts, the deductibility
of royalties paid to provinces, exploration
and development expenses, and deple-
tion allowances.

» Chevron Standard Limited v. The Queen
raised the question of the interpretation
of an important section of the Canada-
United States Tax Convention and the
issue of the taxation of non-resident cor-
porations carrying on business in
Canada. The amounts in dispute were in
excess of $530 million dollars. This litiga-
tion could potentially involve billions of
dollars because of other appeals depend-
ent upon the resolution of the issues in
this case.

s Midwest Oil Production Ltd. v. The Queen
related to the Alberta petroleum and gas
royalties and their taxability under the
Income Tax Act. A further issue was




whether the Alberta Drilling Incentive
Credits payable by the province to pro-
ducers could be netted against Alberta
royalties payable by producers. The total
taxable income in dispute amounted to
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approximately $120 million, and as in the
Chevron case noted above, the potential
financial effect because of related litiga-
tion is substantially higher than the
amount directly involved in the case.




The General Counsel Group

This group comprises senior litigation coun-
sel who are widely experienced in the civil,
criminal and tax litigation fields. The group is
headed by a Chief General Counsel and is
composed of seven General Counsel.

Among its most important activities during
the year, the group engaged in major tax
evasion and combines investigation prosecu-
tions as well as several important constitu-
tional cases. In general, the larger repre-
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sentative cases are assigned to this group
and during the year litigation involving juris-
diction over pay-TV, the Petroleum Incen-
tives Program, major airplane accidents and
the use of urea formaldehyde foam insulation
occupled a significant proportion of the
group’s time and efforts. In many cases, the
group has been responsible for coordinating
the federal government’s response to related
cases arising throughout several parts of the
country.




The Assistant Deputy Attorney
General,
Admiralty and Maritime Law

The responsibilities of this office pertain to
the following areas:

e Admiralty litigation:

Admiralty cases very often involve the
federal Crown as a party before the Fed-
eral Court of Canada. By their nature,
these cases concern large amounts of
money and are technically very com-
plicated. During the year, approximately
forty admiraity cases required direct
departmental involvement. Claims
against the Crown in these cases ranged
up to $20 million.

Maritime legislation:

The Canada Shipping Act is a major piece
of legislation that often requires special-
ized legal advice. This was particularly so
in 1982 when Bill C-92 amending the Act
received Royal Assent. Work is also
underway in respect of the development
of a Maritime Code to encompass most
federal legislation in matters of shipping
and navigation.

Maritime commercial law:

The drafting of charter parties and other
commercial documents relating to marine
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transactions constitutes a specialized
area of law. The Canadian Patrol Frigate
programme was the principal concern in
this regard during the year and will clearly
demand intensive attention for some con-
siderable time.

Marine casualty investigations:

The Department plays an important role
in relation to these investigations. They
are conducted pursuant to the Canada
Shipping Act which authorizes the Minis-
ter of Transport to appoint judges to con-
duct formal investigations into serious
shipping casualties. The Department of
Justice, in consultation with the chief
judge of the court, recommends suitable
judges and selects and supervises com-
mission counsel. During the year, the
Department was heavily engaged in the
legal work relating to the Royal Commis-
sion on the sinking of the Ocean Ranger.

Marine international law:

The Department advises the Department
of Transport and the Canadian Transport
Commission on existing and proposed
international conventions in the maritime
law field. The Department also partici-
pates in diplomatic conferences that are
convened to consider these conventions.




The Departmental Legal Services
Branch

Function

The provision of legal services by the Depart-
ment of Justice to other federal departments
and agencies was recommended by the
Royal Commission on Government Organiza-
tion (the Glassco Commission) in its report of
1962. The Commission recommended the
integration of departmental solicitors and
legal branches into a common legal service
within the Department of Justice. This
recommendation was realized between 1966
and 1970 by bringing approximately one
hundred government lawyers then in depart-
ments and agencies under the aegis of the
Department of Justice. Legal services units
were concurrently established in most fed-
eral departments and agencies.

The primary functions of the Branch are:

¢ to provide a wide variety of in-house legal
services to federal departments and
agencies, calling upon, whenever neces-
sary, other sections of specialized law
within departmental headquarters;

* to provide specialized legal advice con-
cerning property law, commercial law,
and the law of privacy and access to
information.

Organization
The Branch consists of:

1. Thirty-eight departmental legal services
units of various sizes which provide in-
house legal advice to individual depart-
ments and agencies. Twelve of these
units are headed by General Counsel
who report directly to the Assistant
Deputy Minister, Legal Services. The
remainder are headed by Senior Coun-
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sel who report to the General Counsel
in the office of the Assistant Deputy
Minister.

2. The Property Law Section which pro-
vides specialized legal advice on prop-
erty matters, including the purchase
and expropriation of land on behalf of
the Crown and necessary legal work
invoived in the development of existing
public lands.

3. The Commercial Law Section which
provides a focus for commercial law
activities within the Department, includ-
ing the provision of expertise to depart-
mental legal services units.

4. The Information Law and Privacy Sec-
tion which deals with a wide range of
legal issues relating to information held
by the government. The section is a
center of expertise in respect of access
to information, privacy legislation and
related areas.

There are 280 lawyers and support staff
including secretarial, clerical and para-legal
staff in Departmental Legal Services.

Activities

The Branch is involved in providing legal
advice with respect to most of the govern-
ment’s activities. it would therefore be dif-
ficult to present a comprehensive overview of
the Branch’s extensive dealings in all aspects
of these activities. The following list repre-
sents typical undertakings that have
occupied the Branch during the year under
review:

e acquisition by purchase in respect of the
proposed Canada Place Project at
Edmonton;




foreign acquisitions, including the site of
the new Canadian Embassy in Saudi
Arabia; -

negotiations and legal documentation in
connection with the Rideau Centre
Project in Ottawa; :

resource development in the north,
including the Northern Pipeline right-of-
way through the Yukon Territory;

contract development concerning new
bilateral projects of the Canadian Interna-
tional Development Agency;

support in the negotiations of specific

and comprehensive native lands claims;

development of proposals for amend-
ments to the Broadcasting and Radio Act;

participation in the review of the Copy-
right Act,

involvement in updating the 1972
Canada-United States agreement on
trans-border satellite communications;

involvement in the Canada-United States
Pacific Salmon Atlantic fishing industry;

involvement in the study on the state of
the Atlantic fishing industry;

involvement in the reorganization of the
administration of the fisheries in Quebec;

involvement in the development and
preparation of CANAGREX and appli-
cable legislation;

involvement in the Crow-rate intiatives;

lengthy involvement in the development
of the National Energy Program and
related legislation;

involvement in the Kiondike National His-
toric Park and the acquisition of land for
park purposes;

development of arrangements with the
United States with reference to forest fire
protection;

drafting of forestry research and other
similar agreements with provinces;
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substantial involvement in policy con-
siderations and legal issues related to
amendments to the Financial Administra-
tion Act;

" involvement before the Restrictive Trade

Practices Commission with respect to a
more competitive supply of motion pic-
tures to independent Canadian exhibi-
tors;

appearance before the Canadian Radio-
Television and Telecommunications Com-
mission in the Bell reorganization matter;

appearance before the Air Transport
Commission on Deep Discount Fares and
on the application of Federal Express;

conduct of examinations under the Com-
bines Investigation Act of officials of the
National Hockey League and NHL clubs
in connection with the St. Louis Blues
franchise;

involvement in prosecutions under the
Weights and Measures Act;

involvement in the development of the
Urea Formaldehyde Foam Insulation Act
and regulations;

involvement before the Ontario Securities
Commission in connection with the role of
financial institutions in the brokerage
business;

preparation of agreements entered into
with China and Thailand pursuant to the
General Agreement on Development
Cooperation;

legal input with respect to the Interna-
tional Development (Financial Institutions)
Continulng Assistance Act;

drafting of major amendments to the citi-
zenship regulations;

drafting of a form contract containing
Federal/Provincial protocol conditions
with respect to the financing of official
languages in education;

involvement in transactions and contract
issues on behalf of Supply Administration




including many multimillion dollar CF18A
follow-on contracts, such as Basic Order-
ing Agreements with the supplier; a large
number of international transactions,
such as the GMC/LAV contract and the
Indonesian Railway Project; the Frigate
Replacement Program; and the Radar
Modernization Program of Transport
Canada;

legal advice on matters relating to and
arising from the Budget and the Financial
Statement, including Ways and Means
motions;
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e analysis of tax proposals from various

groups including the Canadian Bar Asso-
ciation, and participation in the drafting
of Bill C-139;

involvement in policy considerations and
legal advice relating to the development
of a White Paper dealing with proposed
new legislation establishing an excise tax
at the wholesale level;

legal involvement in Crown Corporation
issues primarily related to control and
financing, and the reviewing and approv-
ing of documents relating to borrowings
by Crown Corporations.




The Assistant Deputy Ministerg
IFinance

This Assistant Deputy Minister acts as Coun-
sel to the Department of Finance to advise
with respect to the numerous and extremely
complex fiscal, monetary and economic legal
issues that arise in that department. Such
issues include:

e the development of taxation systems
based on income tax, commodity and
wholesale tax, customs and excise taxes,
and resource taxes; the preparation of
statutes, agreements and other legal
instruments for the implementation of
these systems;

» the development, negotiation and draft-
ing of tax treaties, trade agreements and
other international financial and eco-
nomic agreements;

» the development and implementation of
various fiscal and economic measures
relating to the national economy or more
specifically to certain regions, sectors
and industries;

e credit and borrowing arrangements in
respect of Canada’s requirements;
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¢ the development of federal-provincial fis-
cal relations and their implementation
through legislation, agreements and other
arrangements.

The Assistant Deputy Minister, Finance, is a
member of the Senior Management Commit-
tee of the Department of Finance. A depart-
mental legal services unit at Finance reports
directly to him. Particularly significant activi-
ties during the year under review include:

o advising with regard to the Budget and
Financial Statement;

e involvement in the development of Bill C-
139 and other income tax legislation;

e addressing policy and legal issues
respecting the Natural Gas and Liquids
Tax and Petroleum and Gas Revenue
Tax;

¢ providing policy and legal advice on the
government  programme  of  salary
restraints and administered prices;

e reviewing several major statutes for pos-
sible revision including the Financial
Administration Act, the Bank Act, the Cur-
rency and Exchange Act, and the Bretton
Woods Agreements Act.




The Legislative Programming Branch

Function

This Branch prepares, in both official lan-
guages, all Bills the government plans to
introduce in Parliament. The Branch, on
behalf of the Minister of Justice and pursuant
to the Canadian Bill of Rights, examines all
Bills introduced in Parliament to ascertain
whether all of their provisions are consistent
with the purposes and provisions of the
Cariadian Bill of Rights. The Branch also car-
ries out, on behalf of the Clerk of the Privy
Council and the Deputy Minister of Justice,
the examination of all proposed regulations.
This examination, which is required pursuant
to the Statutory Instruments Act, is to ensure
that each regulation

e is authorized by the statute pursuant to
which it is to be made;

e does not constitute an unusual or unex-
pected use of the authority pursuant to
which it is to be made;

e does not trespass unduly on existing
rights and freedoms and is not, in any
case, inconsistent with the purposes and
provisions of the Canadian Bill of Rights;

* is of a form and draftsmanship in accord-
ance with established standards.

The Statute Revision Commission also falls
under the administrative responsibility of the
Branch. Established in December 1974 pur-
suant to the Statute Revision Act, the Com-
mission is engaged in the process of revising
and codifying all federal laws.

Organization and
Activities

The Branch is administered by the Assistant
Deputy Minister, Legislative Programming. It
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comprises the Legislation Section, the Privy
Council Office Legal Section, and the Statute
Revision Commission.

1. The Legislation Section

This section attends to the legislative
drafting responsibilities of the Branch
as well as the examination of proposed
legislation as required under the
Canadian Bill of Rights. The section
also oversees the printing of the ses-
sional volume of statutes, Part lil of the
Canada Gazette (which includes Acts
that have received Royal Assent) and
prepares the Tables of Public Statutes.

Within the Branch, responsibility for the
preparation of the government’s legis-
lative programme rests with the Chief
Legislative Counsel to the government
who holds the rank of an Assistant
Deputy Minister. During the year, the
Chief Legislative Counsel was assisted
by an Associate Chief Legislative
Counsel, a General Counsel (Legisla-
tion), three senior counsel and twelve
other legislative drafters.

Among the more notable bills intro-
duced or passed in Parliament during
the year were the Access to Informa-
tion Act, the Privacy Act, the Young
Offenders Act, legislation implementing
the National Energy Program, and
Canada Post Corporation Act, amend-
ments to the Criminal Code regarding
sexual offences, the Statute Immunity
Act, and the National Training Act.

2. The Privy Council Office Legal Section

The major function of this section is in
regard to the Branch’s responsibilities
under the Statutory Instruments Act. An
important aspect of this work is the




redrafting of proposed regulations that
do not fully conform to the criteria set
out in that legislation. The section pro-
vides extensive assistance of this
nature to departments and agencies
who do not have experienced legal
drafters on their own staff or that of
their departmental legal services unit.
In addition, advice is provided with
regard to the rectification of any legal
difficulties inherent in the policy sought
to be advanced through regulation and
any ambiguities, inconsistencies, and
technical errors in the proposed regula-
tions.

Counsel in the section also serve as
legal advisers to officers of the Privy
Council Office and in particular to the
Assistant Clerk responsible for Orders
in Council. The section is also respon-
sible for the preparation of certain
proclamations, commissions under the
Inquiries Act and commissions under
the Great Seal, including those for the
appointment of judges.

The section is under the direction of a
General Counsel and during the year,
had a staff a eleven counsel.
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3. The Statute Revision Commission

The Commission is chaired by the
Assistant Deputy Minister, Legislative
Programming, and comprises the Chief
Legislative Counsel and the Associate
Chief Legislative Counsel. The Com-
mission has a staff of fourteen persons,
including five legal officers.

The Commission, apart from engaging
in the revision and codification of all
federal laws, has also undertaken the
consolidation and indexing of federal
laws and regulations of wider public
interest. The preparation of administra-
tive consolidations of federal laws is
closely linked to the development of
data processing systems intended to
facilitate access to federal laws,

The Commission has devoted special
efforts towards the detailed revision of
the French language text of federal
legislation. In the course of revising
federal laws, the Commission has refor-
mulated major parts of our laws to
modernize the use of both official lan-
guages in existing federal legislation. A
number of consultations with outside
counsel have been held for the purpose
of assisting the Commission in its work.




The Administration Branch

The Branch discharges within the Depart-
ment the administrative support functions
which are common to all government depart-
menis. These functions relate to finance,
personnel, library services, accommodation,
personal and physical security, communica-
tions and all the normal elements of logistics.
During the year in review, special efforts
were made by the Branch to restrain rising
costs and reduce overhead. This included
restrictions on travel, hospitality and confer-
ence costs. This was in addition to the
implementation of the statutory restraints
imposed on salaries during the year.

The administration of personnel is an essen-
tial responsibility of the Branch. The Person-
nel Administration Section attends to the nor-
mal duties pertaining to the pay and benefits
of legal officers and others employed by the
Department and organizes and coordinates
the recruitement and selection of all depart-
mental employees. The section also plays a
leading role in organizing training and
development courses and seminars. Of par-
ticular note is that the process of recruitment
and selection of legal oficers for the Depart-
ment is a continuous activity, and applica-
tions for employment are received from
members of the Bar on a constant basis.

During the year in review, over six hundred
applications for employement in a legal
capacity were received and ninety-eight law-
yers were appointed to positions within the
Department. Nearly 47% of the officers
appointed were women, and 29% of the
appointees were francophone.

In cooperation with provincial law societies,
the Department accepts a limited number of
law students who serve all or part of their
articles of clerkship at headquarters or in one
of the regional offices. The articling pro-
gramme assures the articling clerk of assign-
ment through several different areas of legal
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work in close association with experienced
departmental officers. During the year, thirty-
five articled clerks served with the Depart-
ment.

In common with other departments, special
attention is given to ensuring equal oppor-
tunities for women, and the prevention and
deterrence of personal harassment in the
workplace. While the establishment and
implementation of policies with respect to
equal opportunities for women, the hand-
icapped and minority groups is a departmen-
tal responsibility, the coordination of special
employment programmes relating to these
concerns is the responsibility of the Branch.

Another function assigned to the Administra-
tion Branch is the implementation of govern-
mental and departmental policies pertaining
to official languages. A special group estab-
lished within the Branch to direct the Depart-
ment's Official Languages Programme also
administers all translation activities and lan-
guage training.

During the year, the percentage of franco-
phone employees within the Department
rose slightly to 31.6%. The percentage of
francophone lawyers was 26.5%. Of the
legal officer positions in the Department,
48% required ability in both official lan-
guages; 78% of the legal officers occupying
these positions met the language require-
ments of the position, while the remainder
were either receiving language training or
awaiting an opportunity to receive training.
Twenty-four employees received full-time
language training at various times during the
year.

Records management is another important
function of the Branch. The File Registry
includes case files, opinion files, and various
other files dating back as far as 1868 when
the Department first came into being. Many




of the older files are stored in the Public
Archives, and some of these are of interest
only for historical purposes. However, there
is also a great deal of legal information,
accumulated through research, to be found
in these files, particularly in the opinion files.
The giving of legal advice is a daily occur-
rence in the Department and this advice is
often in the form of written opinion. Many of
these opinions contain materials of signifi-
cant precedential value and in a sense, these
files may be regarded as a usable resource
avalilable to the Department.

In the year under review, major initiatives
were undertaken to collect and index these
opinions in such a way as to enable depart-
mental officers to refer more easily to previ-
ous opinions which might be relevant for cur-
rent purposes. An Opinions and Precedents
Retrieval Unit has been organized to ulti-
mately provide an automated, departmental-
wide, bilingual system for the storage and
retrieval of legal opinions generated within
the Department. It will take several years to
review all the files which may contain useful
information of this nature as it is estimated
that there may be as many as 55,000 legal
opinions already within departmental files.
These opinions will eventually be accessible
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through computer terminals located through-
out the Department.

Another important element of the Branch’s
support services is the law library. An auto-
mated legal information retrieval system con-
sisting of the Quick Law system for Canadian
cases and statutes and WESTLAW for
American materials is in operation. Access
terminals for this system are situated at
headquarters and the regional offices in
Montreal, Toronto, Winnipeg and Vancouver.

The Central Divorce Registry is the only ele-
ment of the Branch which does not provide
direct support services to the remainder of
the Department. This unit administers a com-
puterized register for all petitions for divorce
filed in Canada. The principal objective of the
registry is to ensure that courts in different
parts of the country are not dealing with the
same matter concurrently. The registry was
established in 1968 when the Divorce Act
was passed. As an incident of its primary
purpose, the registry serves as a vehicle to
collect data which is passed on to Statistics
Canada. During the year, the registry
received 80,573 petitions as compared to
80,798 the previous year. The number of
petitions had risen steadily from 42,833 in
1972.




APPENDIX 1

The Department of Justice Act

Revised Statutes of Canada 1970,
Chapter J-2

This Act may be cited as the Department
of Justice Act.

(1) There shall be a department of the
Government of Canada called the
Department of Justice over which the
Minister of Justice of Canada
appointed by commission under the
Great Seal shall preside.

(2) The Minister of Justice is ex officio
Her Majesty’s Attorney General of
Canada, holds office during pleasure,
and has the management and direc-
tion of the Department of Justice.

(1) The Governor in Council may appoint
an officer called the Deputy Minister
of Justice to hold office during pleas-
ure.

(2) The Deputy Minister of Justice is ex
officio the Deputy Attorney General.

(3) The Governor in Gouncil may appoint
two Associate Deputy Ministers of
Justice, each of whom shall have the
rank and status of a deputy head of a
department and as such shail under
the Deputy Minister of Justice exer-
cise and perform such powers, duties
and functions as deputies of the Min-
ister and otherwise as the Minister
may specify.

4. The Minister of Justice shall
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(a) be the official legal adviser of the
Governor General and the legal mem-
ber of Her Majesty’s Privy Gouncil for
Canada;

(b) see that the administration of public
affairs is in accordance with law;

(c) have the superintendance of all mat-
ters connected with the administra-
tion of justice in Canada, not within
the jurisdiction of the governments of
the provinces;

(d) advise upon the legislative Acts and
proceedings of each of the legisla-
tures of the provinces of Canada, and
generally advise the Crown upon all
matters of law referred to him by the
Crown; and

(e) be charged generally with such other
duties as are at any time assigned by
the Governor in Council to the Minis-
ter of Justice.

The Attorney General of Canada shall

(a) be entrusted with the powers and
charged with the duties that belong
to the office of the Attorney General
of England by law or usage, so far as
those powers and duties are appli-
cable to Canada, and also with the
powers and duties that, by the laws
of the several provinces, belonged to




the office of the attorney general of
each province up to the time when
the British North America Act, 1867,
came into effect, so far as those laws
under the provisions of the said Act
are to be administered and carried
into effect by the Government of
Canada;

advise the heads of the several
departments of the Government
upon all matters of law connected
with such departments;

¢
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(c)

be charged with the settlement and
approval of all instruments issued
under the Great Seal,

~(d) have the regulation and conduct of all

litigation for or against the Crown or
any public department, in respect of
any subject within the authority or
jurisdiction of Canada; and

be charged generally with such other
duties as are at any time assigned by
the Governor in Council to the Attor-
ney General of Canada.




APPENDIX 2

Statutes Administered in Whole or
in Part by the Department of Justice

Following is the list of federal statutes for
which the Minister of Justice and Attorney
General of Canada has administrative
responsibility in whole or in part.

Access to Information Act, S.C. 1980-81-82-
83, c. 111 (Schedule I)

Annulment of Marriages (Ontario) Act, R.S.C.
1970, c.A-14

Anti-Inflation Act, S.C. 1974-75-76, ¢.75
Bills of Lading Act, R.S.C. 1970, ¢.B-6
Canada Evidence Act, R.S.C. 1970, c.E-10
Canada Prize Act, R.S.C. 1970, c.P-24
Canadian Bill of Rights, S.C. 1960, c.44

Canadian Human Rights Act, S.C. 1976-77,
c.33

Criminal Code, R.S.C. 1970, c.C-34
Crown Liability Act, R.SC. 1970, ¢.C-38

Department of Justice Act, R.S.C. 1970,
c.J-2

Divorce Act, R.S.C. 1970, ¢c.D-8
Escheats Act, R.S.C. 1970, c.E-7
Extradition Act, R.S.C. 1970, c.E-2I

Federal Court Act, R.S.C. 1970, (2nd Suppl.)
c.10

Food and Drugs Act, R.S.C. 1970, c.F-27

Foreign Enlistment Act, R.S.C. 1970, c.F-29
Fugitive Offenders Act, R.SC. 1970, c.F-32

Garnishment, Attachment and Pension Diver-
sion Act, S.C. 1980-81-82-83, ¢.100

Identification of Criminals Act, R.S.C. 1970,
c.l-1

Interpretation Act, R.S.C. 1970, c¢.l-23
Judges Act, R.S.C. 1970, c.J-1

Law Reform Commission Act, R.S.C. 1970,
(1st Suppl.) c.23

Lord’s Day Act, R.S.C. 1970, c.L-13
Marriage Act, R.S.C. 1970, c.M-5
Narcotic Control Act, R.S.C. 1970, c.N-1
Official Secrets Act,. R.S.C. 1970, ¢c.0-3

Permanent Court of International Justice Act,
S.C. 1921, ¢c.46

Postal Services Interruption Relief Act, R.S.C.

1970, c.P-15

Privacy Act, S.C.
(Schedule II)

1980-81-82-83, c.111
State Immunity Act, S.C. 1980-81-82-83,
c.95

Statute Revision Act, S.C. 1974-75-76, ¢.20

Statutory Instruments Act, S.C. 1970-71-72,
c.38




Supreme Court Act, R.S.C. 1970, ¢.S-19 Tobacco Restraint Act, R.S.C. 1970, ¢.T-9

Tax Court of Canada Act, S.C. 1980-81-82- War Measures Act, R.S.C. 1970, c.W-2
83, ¢c.158

56




APPENDIX 3

Departments, Agencies and Other
Bodies Served
by the Departmental Legal Services
Branch

Agriculture

Atomic Energy Control Board

Canadian Commercial Corporation
Canadian Dairy Commission

Canadian Deposit Insurance Corporation
Canadian International Development Agency
Canadian Pension Commission

Canadian Sports Pool Corporation
Communications

Consumer and Corporate Affairs

Crown Assets Disposal Corporation
Defence Construction (1951) Limited
Employment and Immigration Commission
Energy, Mines and Resources
Environment

External Affairs

Finance

Fisheries and Oceans

Foreign Investment Review Agency
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Health and Welfare

Indian and Northern Affairs
Insurance

Inspector General of Banks
Labour

Ministry of State for Economic and Regional
Development

Ministry of State for Science}and Technology
Ministry of State for Social Development
National Capital Commission

National Defence

National Parole Board

National Research Council

Northern Pipeline Agency

Public Service Gommission

Public Works

Regional Industrial Expansion

Revenue Canada (Customs and Excise)

Revenue Canada (Taxation)



Royal Canadian Mint Supply and Services

Royal Canadian Mounted Police
Transport

Secretary of State

Treasury Board
Solicitor General

Statistics Canada Veterans Affairs

Status of Women _ War Veterans Allowance Board
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