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FOREWORD

Until September 1, 1961 any person convicted of murder in Canada was
automatically sentenced to death and the sentence was carried into execu-
tion unless the Governor-General, acting upon 'the advice of his Ministers,
commuted the sentence to life imprisonment. By amendments made to the
Criminal Code in that year, the crime of murder was divided into ‘“capital.
murder” and “non-capital murder”. Capital murder, generally speaklng, is’
murder that is planned and deliberate; murder committed in the course of
certain crimes of violence by the direct intervention or upon the counselling
of the accused; and murder of @ police officer or prison warden, acting in the
course of duty, resulting from such direct intervention or counselling. All
other murders are non-capital. Capital murder is still punishable by hang-
ing, except that where the accused was under 18 years of age at the time of
the offence, he is sentenced to life imprisonment. Non-capital murder is also
punished by life imprisonment.

. After, as before September 1, 1961, each case in which a sentence of
death is passed has been painstakingly reviewed in Cabinet for the purpose
of deciding whether to advise His Excellency the Governor-General to
commute the sentence or to let it be earried out. In the course of such review
all relevant factors are taken into consideration including the age and
mental condition of the murderer and the- circumstances of the murder
itself. The reader will find, at pages 100 to 103 of the. Appendlces a table
showing all the cases that thus came before Cabmet Ir om Ji anuary 1, 1957
to May 25, 1965 and the results.

Asule from capital murder the Criminal Code also’ ‘provides’ the death
penalty for certain cases of treason and piracy.

The question shortly to come before Parliament is Whefther the devath
penalty; as prescribed by the Criminal Code, should be ent1re1y abolished,’
whether it should be further resbrlcted or whether the presént sri:uatloh’
should be maintained.

This is not only a very controversial issue: it is also a very subjective
issue. It affects every man’s conscience to such a degree that it is more
appropriate that it be left to a free vote than that it should be dealt with by
the ordinary legislative procedure which is likely to bring about voting
along Party lines. .

In these circumstances the Government considers that its proper role is
to facilitate a free vote and to make ravailable to Senators and Members of
the House of Commons and citizens at large the information contained in
this Paper, in the hope that the Paper may assist them in reaching conclu-
sions. The Paper, prepared in the Department of Justice, is intended to be
informative and objective but not to take up a position. The reaction it has
already elicited from a member of each Party, to whom it has been shown in
draft, encourages the Government to believe that it has achieved these
purposes. In this respect I wish to express my gratitude to the various
Parties of the House for the co-operation they have extended to the Gov-
ernment in examining the draft and communicating to me their views on

it before printing.

Minister of Justice
OTTAWA, June 14, 1965.
96876—13
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1. INTRODUCTORY

The purpose of this Paper is to indicate some of the principal material
available on the questions of the purposes and effectiveness.of capital
punishment; set out the salient parts of such material; include some
Canadian statistics; supply a bibliography; catalogue the arguments that
are made for and against capital punishment; and give some other, related
and relevant, information. The intention is to assist the reader in drawing
his own conclusions and to indicate to him where further reading may
be found.

2. THE ROYAL COMMISSION, 1949-53 (U.K.)

The Report of the Royal Commission on Capital Punishment, 1949-
1953, United Kingdom, considered the functions of capital punishment and
dealt at length with the question of deterrent effect. Appendix 6. (pp.
328-380) describes particular instances cited in support of or against
the deterrent value of capital punishment and then sets out and tries to
derive significant meaning from the statistics of a number of countries.
It does this by comparing the experiences of different countries or districts
that have and that do not have capital punishment; the experiences of
the same country or district before and after abolition or vestoration; the
experiences in particular countries or districts immediately following an
abnormally large or abnormally small number of executions; and so
forth. For example, it contains a table (p. 342) showing murders in ab-
solute numbers and as an index of population from 1920 to 1948 in-
clusive for New Zealand and examines these figures to see if they reflect
the fact that capital punishment was abolished in New Zealand in 1941,
after being in abeyance since 1935. (It was restored in 1950). The Report
reads:

-433. It appears from these figures that the abolition of capital punish-
ment was followed by a considerable increase in the number of murders
known to the police during the years 1941-48, But a 'causal connection
cannot be safely inferred; there were increases during that decade also
in Queensland, where capital punishment was discontinued many years
ago, and in New South Wales, where executions were carried out up to
1939 but have been In abeyance since. Moreover, the increase in 1941-48
in New Zealand is hardly greater than the increase there in 1931-35.”
(page 343)

There is much more material of the same character. Appendix 3 to
the Report (pp. 298-325) contains a table (Table 1) showing, for England
and Wales, murders known to the police and the disposition thereof from
1900 to 1949. This is reproduced in Appendix A to this Paper together
with a second table bringing certain of the information contained in
Table 1 up to date to 1963.

The Commission refers to the difficulties of finding appropriate start-
ing points for statistical enquiries since formal abolition is frequently
preceded by a period of no executions; to the difficulties of definition; to
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the difficulties of finding truly comparable statistics; and to the impossi-
bility of eliminating extraneous factors arising from differences of charac-
ter and outlook. The paragraphs of the Report relating to functions, and
setting out the conclusions of the Commission as to deterrent effect, are
reproduced in Appendix B to this Paper. The effect of such conclusions
may be gathered from item (3) of the Conclusions and Recommendations
of the Commission (see below) and the following passage:

¢« . We think it is reasonable to suppose that the deterrent force of
capital punishment operates not only by affecting the conscious thoughts
of individuals tempted to commit murder, but also by building up in the
community, over a long period of time, a deep feeling of peculiar abhor-
rence for the crime of murder. ‘The fact that men are hung for murder
is one great reason why murder is considered so dreadful a crime.’
This widely diffused effect on the moral consciousness of society is
impossible to assess, but it must be at least as important as any direct
part which the death penalty may play as a deterrent in the calculations
of potential murderers. It is likely to be specially potent in this country,
where the punishment for lesser offences is much more lenient than in
many other counfries, and the death penalty stands out in the sharper
contrast.” (page 20)

The formal conclusions and recommendations of the Commission
that are of chief interest, including item (3), are set out below. It should
be pointed out that the terms of reference of the Commission were not to
recommend on abolition or retention of the death penalty but, rather, “to
consider and report whether liability under the criminal law in Great
Britain to suffer capital punishment for murder should be limited or
modified, and if so, to what extent and by what means, for how long and
under what conditions persons who would otherwise have been liable to
suffer capital punishment should be detained, and what changes in the
existing law and the prison system would be required; and to inquire
into and take account of the position in those countries whose experience
and practice may throw light on these questions:” (p. iii)

“Summary of Conclusions and Becommendations™

“(3) These questions involve consideration of the purpose of capital
punishment. Of the three purposes commonly assigned to punishment—
retribution, deterrence and reformation—deterrence is generally held
to be the most important, although the continuing public demand for
retribution cannot be ignored. Prima facie the death sentence is likely
to have a stronger effect as a deterrent to normal human beings than-
any other form of punishment. There is some evidence (though no con-
vincing statistical evidence) that this is in fact so; and also that abolition
may be followed for a short time by an increase in homicides and crimes
of violence. But there is no clear evidence of any lasting increase, and
there are many offenders on whom the deterrent effect is limited and
may often be negligible. It is therefore important to view the question
in a just perspective and not to base a penal policy in relation to murder
on exaggerated estimates of the uniquely deterrent force of the death
penalty (paragraph 68).” (page 274)

“(12) We recommend by a majority (6 to 5) that the statutory age-
limit below which a person may not be sentenced to death should be raised
from 18 to 21 in both England and Scotland (paragraph 195).” (page 275)

“(39) It is impracticable to frame a statutory definition of murder
which would effectively limit the scope of capital punishment and would
?ot havc;) overriding disadvantages in other respects (paragraph 483).”
page 27




“(41) It is impracticable to find a satisfactory method of limiting the
scope of capital punishiment by dividing murder into degrees—a proposal
which is moreover open to other objections (paragraph 534).” (page 278)

“(42) We do not recommend that the Judge should be empowered to
substitute a lesser sentence for the sentence of death where a person is
convicted of murder (paragraph 549).” (page 278)

“(43) The alternative of empowering the jury to decide in each case
whether punishment by imprisonment for life can properly be substi-
tuted for the death penalty is said to work well on the whole in the

- counfries where it has been adopted (paragraph 594). The possibility
of introducing it into Great Britain is examined and the coneclusion is
reached that a workable procedure could be devised (paragraph 567)
and that it is the only practicable way of enabling the courts, instead of
-the Executive, to fake account of extenuating circumstances so as to
correct the rigidity which is the outstanding defect of the existing law
(paragraph 595).” (page 278)

“(46) We recognise that the disadvantages of a system of ‘jury dis«
cretion’ may be thought to outweigh its merits. If this view were to
prevail, the conclusion would seem to be inescapable that in this country
a stage has been reached where little more can be done effectively to
limit the liability to suffer the death penalty, and that the issue is now
whether capital punishment should be retained or abolished (paragraph
611).” (page 278)

3. SUBSEQUENT LEGISLATIVE ACTION IN THE U.K.

In 1957 the Homicide Act of the United Kingdom (Homicide Act,
1957, c. 11) to some extent redefined murder, and classified it as capital
and non-capital, in the following provisions:

“5.—(1) Subject to subsection (2) of this section, the following mur-
ders shall be capital murders, that is to say,—

(@) any murder done in the course or furtherance of theft;

(b) any murder by shooting or by causing an explosion;

(¢} any murder done in the course or for the purpose of resisting or

avoiding or preventing a lawful arrest, or of effecting or assist-
ing an escape or rescue from legal custody;

(@ any murder of a police officer acting in the execution of his
duty or of a person assisting a police officer so acting;

(e) in the case of a person who was a prisoner at the time when he
did or was a party to the murder, any murder of a prison officer
acting in the execution of his duty or of a person assisting a
prison officer so acting.

(2) If, in the case of any murder falling within the foregoing sub-
section, two or more persons are guilty of the murder, it shall be capi-
tal murder in the case of any of them who by his own act caused the
death of, or inflicted or attempted to inflict grievous bodily harm on,
the person murdered, or who himself used force on that person in the
course or furtherance of an attack on him; but the murder shall not be
capital murder in the case of any other of the persons guilty of it.”

The Act provides for a person convicted of capital murder, or of a
second murder whether capital or non-capital, to be sentenced o death
and for persons otherwise convicted of murder to be sentenced to life
imprisonment; except that a person, convicted of capital or non-capital
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murder, who was under 18 years of age at the time of the offence is to be
detained during Her Majesty’s pleasure; and sentence of death is not
passed upon a pregnant woman.

The Homicide Act also introduced into the law of England, from the
law of'Scotland, the principle of “diminished responsibility”. On this prin-
ciple if a person, at the time of the offence, “was suffering from such
abnormality of mind (whether arising from a condition of arrested or
retarded development of mind or any inherent causes or induced by
disease or injury) as substantially impaired his mental responsibility for
his acts and omissions in doing or being a party to the killing”, (S. 2) he
is not to be convicted of murder, but of manslaughter, and is liable, in
effect, to imprisonment for any term up to life or to be committed to a
mental institution.

4. THE JOINT COMMITTEE OF SENATE AND COMMONS,
1956 (CANADA)

The Report of the Joint Committee of the Senate and House of
Commons on Capital Punishment, June 27, 1956, (Canada) also con-
sidered the questions of the function and deterrent effect of capital
punishment.

The Committee arranged for the attendance before it of Professor
Thorsten Sellin who has made statistical studies of deterrent effeét and is
a recognized authority in this field. Professor Sellin went further, in his
presentation to the Commitiee, than he had gone in his evidence before
the Royal Commission of the United Kingdom. In the latter evidence he
stated that it could not be concluded from his statistical studies that
capital punshment had no deterrent effect. To the Committee he stated:
“What the statistics prove is not the case for or against the death pen-
alty, but the case against the general deterrent effect of that penalty”
(Report, pages 12-13). The Committee, however, said it shared the opin-
ion of the Royal Commission that too much should not be read into the
failure to find a correlation between the death penalty and homicide
rates in statistical surveys. It went on to say that it was conscious of
the views, of the provincial attorneys general and other officials respon-
31b1e for law enforcement, that capital punishment is a necessary deter-
rent to murder, and it dld not consider this opinion displaced by other
evidence based on statistical comparisons. The Commitee therefore con-
cluded ‘“that capital punishment does exercise a deterrent effect, which
would not result from imprisonment or other forms of punishment”
(Report, pages 13-14 particularly paragraph 52).

Chapter III of the Repori—‘“Retention or Abolition” is set out in
Appendix C to this Paper. Appendix D to this Paper reproduces a table
of capital case statistics that was published in the Report and brings such
statistics up to date from 1954.

The recommendations of the Committee were as follows:

“(1) Retention of Capital Punishment as Mandatory Penalty for
Murder (paragraph 63).

(2) Retention of Capital Punishment for Treason and Piracy (para-
graph 65).




(3) No Change in Definition of Murder (paragraph 69).
(4) No ‘degrees of murder’ (paragraphs 70-71).
(5) No Special Provision for Women (paragraph 75).

(6) Abolition of Capital Punishment for Offenders under 18 and
Restriction for Offenders under 21 (paragraph 76). R

(7). Full Disclosure of Crown’s Case to Accused (paragraph 79). ‘

(8) Provision of Competent Counsel and Assistance in Producing
Evidence (paragraph 80). '

(9) Mandatory Plea of ‘not guilty’ in Capital Cases (paragraph 81).

(10) Automatic Appeal to Provincial Court of Appeal in all Capital
Cases (paragraph 83).

(11) Appeal as of Right by a Convicted Person to Supreme Court of
Canada (paragraph 84).

(12) Centralized Places of Execution in each Province (paragraph 88).
(13) Abolition of Hanging—Replacement by Electrocution with

alternative of the Gas Chamber (paragraphs 91-94).”
(Report, page 23).

5. SUBSEQUENT LEGISLATIVE ACTION IN CANADA

In 1961 the Criminal Code was amended to classify murder as capital
and non-capital. Generally speaking, murder is capital when it is planned
and deliberate; when it is committed in the course of certain crimes of
violence by the direct intervention or upon the counselling of the accused
himself; and when it is committed upon a police officer or prison warden,
acting in the course of duty, by the direct intervention or upon the coun-
selling of the accused himself; otherwise it is non-capital. As may be seen
from Sections 202 and 206A (Appendix E to this Paper) it is not always
necessary, in order to constitute capital murder, that the accused actually
intended to kill; it is sufficient, e.g., if he intentionally caused bodily harm
for the purpose of facilitating a robbery and death ensued therefrom. The
death penalty was retained, with one exception, for capital murder and the
punishment for non-capital murder was made a mandatory* imprisonment
for life. The exception mentioned is that a person convicted of capital
murder who was under 18 years of age at the time of the offence is sen-
tenced to life imprisonment. It was also provided that, upon an accused
being convieted for capital murder, the Judge shall ascertain whether the
jury wishes to make any recommendation for or against clemency, for con-
sideration by the Executive when deciding whether or not the death
sentence should be commuted. An automatic review of all capital convic-
tions, by the provincial Court of Appeal, was also provided, with a further
full right of appeal on fact or law to the Supreme Court of Canada. The
courts of appeal cannot, of course, review the death sentence for capital
murder, as distinguished from the conviction, because the former is manda-
tory. The principal sections of the Criminal Code which define and classify
murder’are set out in Appendix E to this Paper.

* Mandatory, i.e.,, upon the Judge; the convicted person may later be paroled or his
sentence could be commuted to a term of years by the Governor-in-Council.




The Minister of Justice of the day, Honourable Mr. E. Davie Fulton,

said in moving the second reading of the 1961 Bill to amend the Criminal
Code in respect of murder:

“But the general base on which it rests in so far as concerns the
retention of capital punishment for deliberate murder, is this: That
society requires for its preservation and protection that certain laws
be observed. The whole basis of society, in the sense of any ordered
form of life, would dissolve and chaos would reign if we did not have
laws embodying that code of conduct by which, collectively, we say we
desire to live. And because we live in an imperfect world, these laws
require sanctions. Now, there are laws or rules of conduct of greater
or lesser importance; therefore there are and must be sanctions of greater
or lesser degree. But whatever be the sanction it is not a matter of
retribution or revenge: It is an integral and essential element necessary
to ensure the moral as well as the material vigour of the system of laws
of which it is a part. If there is no sanction, the law ceases to have any
effect.

Society’s concern for its basic rules is expressed in its commands
and corresponding sanctions that together constitute our criminal law.
The degree of society’s concern with respect fo individual rules is
reflected in the method of expression adopted.

In this sense, therefore, the sanction for the law against murder
may properly reflect the importance which society attaches to the main-
tenance of that law. In our view, Canadians properly attach so high a
value to the sanctity of human life that the law which translates this
feeling into effective form should provide the maximum sanction for its
deliberate breach, and no other penalty would be considered adequate.”
(Hansard, May 23, 1961, page 5223)

In concluding the debate the Minister said:

“The bill appears to have received very general, perhaps almost
unanimous support in principle. It must be recognized, of course, that the
reasons for such support are not the same on the part of each member
who has spoken. Those members who favour outright abolition of the
death penalty apparently welcome the bill not only for the restriction
that it actually places on the imposition of the death penalty but also
because they regard it as a step toward abolition. The vast majority,
however, appear to accept and approve the bill for what it was intended
to be and what it is. It is not an abolitionist measure or a first step
toward abolition but a bill for the purpose of bringing the present
position with regard fo capital punishment into line with present day
ideas of crime and punishment and for the purpose of excluding from
the imposition of the death penalty those classes of cases which, gener-
ally speaking, are not characterized by deliberations and planning and
where it is felt that the imposition or execution of the death penalty
ought not to be provided.” (Hansard, May 24, 1961, pages 5317-8)

6. REPORT ON MURDER BY U.K. HOME OFFICE, 1961

A% the beginning of 1961 the Home Secretary directed the Home

Office Research Unit to undertake an investigation of the subject of mur-
der. The report of the investigation was published the same year under
the title “Murder”. It was based “on a statistical enquiry, beginning with
deaths initially recorded by the police as murders and following them
through to the final decision reached, and includes an analysis of the
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types of victim-and the types of murderers concerned”. The object of
the report was “to give a perspective view of the subject over recent
years, with special attention to the effect of the changes made by the
Homicide Act, 1957.” (p.iii)

The following Table, showing finally adjusted numbers of murders
known to the police, and numbers of offences reduced to manslaughter
by reason of the principle of diminished responsibility, is taken from the
Report:

.

T No. per million of home
No. of vietims population (a) of England
and Wales
Murder
8. 2 and s, 2
Murder | Manslaughter! Total Murder | Manslaughter
1041-50| Ennval 159 - I AL 51
1951-55(&Verage 137 — 137 3.1 3.1
150 —_— 150 3.4 3.4
151 23 174 3.8 3.9
125 28 153 2.8 3.4
141 20 161 3.1 3.5
135 31 166 3.0 3.7

(a) No figure for home population is available for the war years, since this represents persons
actually living in the country at the time."”” (Report, page 4).

Elsewhere, in the Report, the authors point out that the cases classi-
fied above as “s. 2 Manslaughter”, that is to say, cases which were re-
duced from murder to manslaughter upon the principle of diminished
responsibility, are cases that, before the Homicide Act, 1957, would likely
have resulted in convictions for murder or verdicts of guilty but insane. For
this reason they have been included in the “Total” column. Relevant ex-
cerpts from the Summary of the Report are reproduced in Appendix F to
this Paper. The Report pointed out that the annual average of murders for
the last three years before the Homicide Act, 1957 came into force was 143
and for the three year period thereafter, 160; this being an increase of
11% ac compared with an increase, in all crimes of violence against the
person, of 69%; and that the number of murders for robbery or financial
gain rose from 6 per year to 12 per year, after the Homicide Act, 1957
in gpite of the fact that murder in the course or fur‘chelance of theft is
capital murder.

Included in Appendix F are several tables that were published in
United Kingdom Hansard of December 11, 1964, in connection with the
debate on the Bill to abolish capital punishment, for the purpose of bring-
ing the tables in this Report up to date.

7. CURRENT ACTIVITY IN THE UK,

On December 4, 1964, Mr. Sydney Silverman, M.P., long an advo-
cate of abolishing capital punishment, introduced in the United Kingdom
Parliament a private members’ bill to abolish capital punishment for
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murder. (United Kingdom Hansard for December 4, 1964, col. 928). The
Bill came on for second reading on December 21, 1964 (Hansard for
December 21, 1964, col. 870 et seq.). The following passages from Mr.
Silverman’s speech on second 1ead1ng indicate the principles which led
him to introduce the Bill:

“Sir Alexander Spearman (Scarborough and Whitby): The ho'n.
Member says that hanging is not a deterrent. He has said in the past that
hanging is not a deterrent and, presumably, he bases his Bill upon that.
I should like to know whether he will consider, at a later stage, a new
Clause incorporating a trial period. If, indeed, hanging is not a deterrent,
that would do his cause no harm but it would give some assurance to |
those, rightly or wrongly, who still have doubts about whether it is a
deterrent. )

" Mr. Silverman: I have never said that hanging was not a deterrent.

Sir A. Spearman: An effective deterrent.

Mr. Silverman: That is the difference. The only point about deter-
rents, and, I think, the only rational ground on which a death penalty
could ever be-defended, is that there are fewer murders if we have the
death penalty:than if :we do not have the death penalty. That is the
criterion and test. What I have denied, and what I have not denied alone,
is that the death penalty is a deterrent to murder in any sense that is
more effective than other existing or imaginable deferrents. The Royal
Commission has- established that proposition beyond further controversy
fo the satisfaction of 'all those who wish to know the fruth.

The Hon. Gentleman asks about a trial period. This is where I began
16 years ago. We have had already seven or eight years’ experience
of the deterrent effect of the exceptions in the 1957 Act. Another five

. years will not alter the picture one way or the other. I think that thls
controversy has gone on’ long enough. The arguments both ways are
clear; and I think that everybody knows what they are."I think that

.- everybody has made up his mind about where the balance between the

“two  arguments lies. I do’'not believe that any useful purpose would be
served by prolonging the debate, or by keeping the matter in issue, for

- another five years with the prospect of having to do it all over again

. five years’ hence.

1f it should turn out that this is all wrong, and if the abolition, of
this remnant of the death penalty proves to be a mistake, we do not need
a five years’ Clause in the Bill to put it r1gh1; Parliament will remain
sovereign. It will be able to repeal whatever we do. There is no need
to keep the pot boiling, to keep the argument going, when it has been
réduced to such a small, narrow limit and has had so much of a trial
period.” (cols. 882-3)

“I have finished but for one closing remark which I should like to
make. It may be said, it may be in many people’s minds, what does it
matter? This question of the death penalty, be it right or wrong, is
reduced to a very small compass. In 1864 we executed only two people,
and those two were executed for one and the same murder. Last year,
I think, it was also two. The year before it was either two or three—
I am not quite sure which. It is a very small matter, and I can well
understand Members on either side of the House saying, ‘In the face of
all our anxietles and preoccupations, what can it matter whether we
execute or do not execute two wretched murderers every year?’ .

For my part, I think that it matters. Men and women in my gener-
ation have lived through two world wars.. They may have .cost between
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them about 80 million human lives. When I was a very young man, in my
boyhood in the earlier years of the twentieth century we regarded the
twentieth century as synonymous with the uliimate achievement of
civilisation, and when we wanted to say that a thing was wrong we said
that it was not worthy of the twentieth century.

Sir Winston Churchill once described this twentieth century, which
we began with so much hope, as ‘this terrible twentieth century’. We have
seen in it not merely those two wars, this destruction, this bloodshed.
We have seen whole cities of non-combatant men, women and children
wiped out without notice at one blow. We have seen a nation collecting
from the ends of the earth 6 million human beings not for any military
purpose, but for annihilation on grounds of race or creed.

We are living today in a world under the threat of human extinction.
We may be beginning to make our way out of it. But who knows? It is
impossible to argue that the execution or non-execution of two people
in England every year can make a very great contribution fo the improve-
ment of a dark and menacing world. But in this darkness and gloom into
which the twentieth cenfury civilisation has so far led us, we can at
least light this small candle and see how far 1ts tiny beams can penetrate
the gloom.” (cols. 889-90)

As of May 26, 1965, the Bill was still in the étage of second reading
in ithe Commons. On that day the following clause was added to the Bill
at the instance of Mr. Henry Brooke, the previous Home Secretary:

“This Act shall continue in force until the thirty-first day of July
nineteen hundred and seventy, and shall then expire unless Parliament
by affirmative resolutions of both Houses otherwise determines: and upon
the expiration .of this Act the law existing immediately prior to the
passing of this Act shall, so far as it is repealed or amended by this
Act, again operate as though this Act had not been passed, and the said
repeals and amendments had not been enacted.”

In explaining the new clause Mr. Brooke said:

“The purpose of the new Clause is to ensure that after five years’
trial—whatever Government are in power at the time and whoever may
be the Home Secretary—the practical working of the Measure now before
us will automatically come up for review by Parliament. I propose, in
the Clause, that the operation of the Bill shall run until July, 1970, but
that it should be capable of being prolonged beyond that date if both

- Houses by affirmative Resolution then think fit.

This is not a wrecking Amendment. I would rather call it a fulfilling

Amendment, because it is designed to fulfil the belief of very large
- numbers of people that we should experiment with the abolition of the
_death penalty—approach it as an experiment—and then decide, in the
light of practical experience of its working, whether we should make it
permanent. I say at once that I personally hope that it can be made per-

manent. However, I am sure that it will lessen the fears which a great
many people have about the Measure if we embody the new Clause so
that its experimental character becomes an integral part of the Bill and
is obvious on the face of it. I see no ob]ectlon to taking this course.”
(cols. 529-30)

As noted elsewhere, there are included in Appendix F to this Paper
a number of tables that were pubhshed in- United Kingdom Hansard of
Decembe1 11 1964, in connection with the debate on:Mr. Silverman’s Bill,
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8. UNITED NATIONS STUDY OF
CAPITAL PUNISHMENT, 1962

On November 20, 1959, the General Assembly of the United Nations
invited the Economic and Social Council to initiate a study of the ques-
tion of capital punishment, of the laws and practices relating thereto, and
of the effects of capital punishment, and the abolition thereof, on the
rate of criminality. The Secretary-General of the Council sent out ques-
tionnaires requesting information on the laws, regulations and practices
in foree in the different countries and also requesting information on the
deterrent effect of the death penalty and on the consequences of its
abolition. There was also available, for purposes of the study, documen-~
tation gathered at the instance of the Council of Europe from its mem-
ber countries. The Report is entitled “Capital Punishment”, and is United
Nations Publication ST/SOA/SD/9, sales number: 62.iv. 2, published by
the Department of Fconomic and Social Affairs of the United Nations in
1962. Relevant extracts from the Report appear in Appendix G to
this Paper. Before proceeding to the body of the Report the author
points out several difficulties in the way of ascertaining the facts,
including the difficulty of comparing statistical data on a truly inter-
national level.

The Report, after referring again to the difficulty of obtaining com-
plete and objective data, and subject to this qualification, goes on to note
that the information assembled for the enquiry ‘“confirms the now gen~
erally held opinion that the abolition or (which is perhaps even more
significant) the suspension of the death penalty does not have the
immediate effect of appreciably increasing the incidence of crime.” (Re-
port, page 53,.paragraph 192). '

9. THE DEATH PENALTY: THORSTEN SELLIN

The Report of the Joint Committee of the Senate and House of Com-
mons on Capital Punishment mentions (page 12) that the Committee was
fortunate in arranging for the attendance,. before the Committee, of
Professor Thorsten Sellin who presented statistical surveys comparing
homicide rates in various jurisdictions in relation to the use of capital
punishment. Professor Sellin, in 1959, prepared for The American Law
Institute, in connection with the Model Penal Code project which the
Institute was working on, a study entitled “The Death Penalty”. “The
purpose of this report” he said “is not to present a brief for or against
the death penalty. It aims to furnish some data which will clarify some
of the issues involved and to examine some of the claims made by those
who defend or oppose the use of this punishment”. (p. ix) He examines,
comparatively, homicide rates in selected States of the United States
that do and do not have capital punishment; compares the rates of capital
crimes in specific States or Countries that have experimented with aboli-
tion; notes the specific effect of highly publicized executions; and ex-
amines the claims that the death penalty protects policemen. Relevant
extracts from the study are reproduced in Appendix H. The following
table is taken from Chapter 1:
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COMPARATIVE HOMICIDE DEATH RATES IN 1943 OF SOME COUNTRIES
WITH OR WITHOUT THE DEATH PENALTY FOR MURDER

Rates per 100,000 population

Countries with death penalty Countries without death penalty

Name of country

=
g
@

Name of Country Rate

Colombia..v.oveiiviiieinnanannnn
Puerto Rico....ciiviviiinnnarnnnns
Costa Riecat..........0.....
Dominican Repubhc

Finland.... ..
Ttaly.......
Austria,..

et
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Bolivial..iiiiiiiiiiiiiinnnernninnes
U.S.A.. .

IO OO = = b SO OO

Denmarkt. .o ivvvireriersineenenns

Sweden
Norws,

Source: United Nations, Demographic Yearboolk, 1952, New York, 1952, Table 20.
11047 rate
21049 rate.”’ (page 3)

Sellin classified the arguments for or against the death penalty as
falling in the class of dogma on the one hand or empirical or utilitarian on
the other hand. “The main utilitarian arguments” he says “focus on the
problem of deterrence”. (Study, page 16; Appendix H to this Paper). His
finding is that anyone who carefully examines the data he has put forward
is bound to arrive at the conclusion that the death penalty, as it is used,
exercises no influence on the extent or fluctuating rates of capital crimes.
(Study, pages 34 and 63; Appendix H to this Paper)

10. CANADIAN STATISTICS

As already noted, Appendix D to this Paper brings up to date the
table of capital case statistics, going back to Confederation, which was
incorporated in the 1956 Report of the Joint Committee of the Senate and
House of Commons. Appendix I to this Paper supplies further Canadian
statistics comprising:

(a) Table A showing, by decades or parts thereof since 1867, the
number of death penalties imposed in each such decade or part
thereof and the number of such penalties carried into execution.

(b) Table B showing, for the years 1951 to 1965 inclusive, the num-
ber of capital cases considered by the Governor-in-Council.

(c) Table C showing, for three significant periods since January 1,
1951, the number of capital cases considered by the Governor-in-
Council in each such period and the results.

(d) Table D showing the leading characteristics of all capital cases
considered by the Governor-in-Council since January 1, 1957.
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(e) Table E showing the number of murders known to the Police,
and homicidal deaths, over the period 1954-1963 inclusive, and
the rates thereof per 100,000 population 7 years of age and over
for the same period.

() Tables F, G and H relating to murders of policemen and peni-
tentiary guards.

(g) Table I showing number of persons convicted, and convictions,
for indictable offences, over the period 1954-1962 inclusive, and

the rates thereof per 100,000 population 16 years and over, for
the same period.

11. VIEWS OF CANADIAN ASSOCIATION OF
CHIEFS OF POLICE

In a letter addressed to all members of Parliament, dated February 6,
1965, the Canadian Association of Chiefs of Police expressed great concern
with what they described as “the present state of lawlessness in our
country”. Rarely a day passes, said the Association, without news of a
bank hold-up, atrocious murder or other serious crime. The Association
went on to express its belief that the policy of the Canadian Government,
since 1957, in granting clemency to vicious murderers by commuting death
sentences to “so-called life imprisonment’” has greatly contributed to the
present deplorable situation. The Association also expressed the view that
the proponents of abolition are more vociferous than others on the subject,
because they have formed an organization to press for their objective,
whereas the average good citizen is too busy with his own problems to
write the Press or others. The Association enclosed with their letter a copy
of a letter addressed to the Prime Minister dated December 17, 1964, and a
copy of a Brief presented by the Association to the Joint Committee of the
Senate and House of Commons which considered the guestion of capital
punishment and reported thereon in 1956.

The letter to the Prime Minister protested the policy of commuting
death sentences imposed for capital murder, especially the recent cases of
Kenneth Lloyd Meeker and Georges Marcotte. (Meeker was convicted of
the sex slaying of a 12 year old girl in British Columbia and Marcotte was
convicted of the killing of a policeman in the well known “Santa Claus”
case.) The Association also expressed astonishment at the announcement
of the decision of the Government to permit a free vote at the next session
of Parliament on the question of capital punishment. In the Association’s
view this is a time when crimes of violence are at an all time high and
steadily increasing, including attacks upon and murders of, police officers
and the commutation policy followed since 1957 has contributed greatly
to this state of affairs. The Association then referred to a recent television
program in which had been quoted disturbing figures indicating a very
substantial increase of murders between 1960 and 1963. (But see in this
regard the Tables in Appendix I to this Paper). The Association then ex-
pressed firm belief that the death penalty is the greatest safeguard the
police have in dealing with dangerous criminals.

The Brief presented under date of March 24, 1955, to the Joint
Committee, urged retention of capital and corporal punishment. It referred
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to the statistics presented to the Committee by Professor Sellin and, in
turn, presented ‘‘the official figures as compiled by the Federal Bureau of
Investigation, Department of Justice, Washington, for a period of five
years from 1949 to 1953, inclusive.” These statistics are reproduced in
Appendix J to this Paper and it should be noted that the first six States
mentioned, which with the exception of Michigan are quite small in
population, were the six States then understood not to have the death
penalty.

The Brief then sets out the following as ‘“‘a brief summary of the
crime trend in the United States, according to the F.B.L reports for the
years 1949, 1950, 1951 and 1953":

“Year Crime (General) Murder
1949 Incrensed 4.5% Decreased 8.3%
1950 1 5% Increased 0,49,
1951 “ 5,19, Decreased 2.9%
1952 (Information was not available to us)
1953 Increased 6% Decreased 1.2%"

The Brief then set out the following, among other, “Contentions”:

“No. 1. In answer to the evidence. given you by others that crnne
statistics do not offer ploof either for or against the death penaliy as &
deterrent to murder, we wish to say that after studying the figures for
murder in the United States, we submit that the following table will
serve to show a comparison of the murders reported by six of the larger
States for the 5-year period, 1949 to 1953, inclusive. This table has been
compiled from the F.B.I. figures shown on Appendix ‘A’ It will be
observed that five States which have the death penalty have a lower ratio
per 100,000 of population than Michigan, which does not have the death
penalty. The most striking example is that of Massachusetts with a
reporting population of 3,729,795, including the City of. Boston, had a
ratio of 1.3 per 100,000 compared to Michigan with a population of
3,850,500, with a ratio of 4.5. Even the great State of New York with a
population of 11,665,437 had a lower ratio than Michigan, namely 3.1.*

Reporting Rate Per No. of Murders
State Population 100,000 1949 to 1953
Michigan...coovviviiinnnnnes 3, 850, 500 4.5 806 (No Death Penalty)
Massachusetts....co..covunens 3,729,795 1.3 187 xth Deaf,h Penalty
Pennsylvania......oooveunnnn 5,699,131 1.7 717
New York.. ... 11,605,437 3.1 1820 « « “
California,. 6,666,927 3.5 1154 « « «
hio...... 4,924,372 4.2 1055 ¢« .« ¢

No. 2. We also offer as strong evidence the fact that the United
States, one of the most progressive, powerful and democratic countries of
the world, has deemed it prudent to retain the death penalty in 42 of its
48 States, including all the larger ones, with the exception of Michigan.
It is worthy of mention, too, that Great Britain, which can hardly be
classed as barbariec or less prudent in humanitarian principles than any
other country, has retained Capital Punishment. .

No. 3. We believe that the system of law administration in Canada
in dealing with murder cases provides the necessary safeguards to prevent
innocent persons being put to death. Furthermore, we know of no case in
this couniry of any innocent person having been executed.

*The reader may wish to make further comparisons, between States that have and
States that do not have the death penally, by reference {o Appendix J.
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No. 4. The statement has been made in the evidence before you that
imprisoned killers are reported to be well behaved convicts., What does
it mean? We imagine it is eqguivalent to saying that the most ferocious
beast of the jungle is a rather quiet and docile animal behind steel bars,
but we all know what happens if the beast succeeds in getting out of his
cage.

, No. 5. The statement that murder is the least risky of Canadian
crimes would seem to merit little time on the part of this Committee to
refute it. We know nothing that will cause greater effort on the part
of the police of all forces, even with national or international aspects, or
anything that will guarantee better resuifs.

No. 6. We sincerely believe that all sane persons would prefer a
sentence of life imprisonment rather than suffer the death penalty,
therefore, we feel that Capital Punishment is definitely an effective
deterrent. The adage ‘Where there ig life, there is hope’ would seem to
appropriately fit this situation.”

12, THE SITUATION IN FRANCE

It is understood that in France as in Canada there is an organized

movement toward the abolition of the death penalty, centred in the
Association Francaise Conire La Peine De Mort. The Association made
representations against the carrying out of the death penalty in the last
case in France of which details are known to the Department of Justice.
That was a case of murder in the course of armed robbery. The murderer
was convicted on January 31, 1964, and executed on June 27, 1964. The
Department does not have knowledge of any study conducted recently in
France, of the nature of the Royal Commission or Joint Committee above
mentioned, but the following table indicates capital convictions, executions
and commutations from 1954 to 1965 inclusive. As is likely known, the
method of execution in I'rance is by the guillotine.

CAPITAL CONVICTIONS

CoURT or ASSIZES

Number of Number
Persons
Year Condemned Executions Commutations

5 4 0 4
B 1 N 10 1 9
e P il 2 4
S 5 4 1
5 11 6 5
3 1 2

7 1 5 ()
6
0 0 0
8 3 5
4 1 2

2

Total.evvviiirneienenennnnnees. 63 20 40

A) including 2 women,
B) one case still under-consideration of clemency,
C) first five months; both cases still under consideration of clemency.
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There is a table in the Report of the Royal Commission on Capital
Punishment, 1949-563 (U.K.), setting out similar information for France up
to and including 1947, but omitting the war years. The largest number of
executions since 1900 was 26 in 1912. The average number. from 1931 to
1938 inclusive was 7.3. (pages 368-9). '

13. UNITED STATES—GENERAL

The latest information obtained from the United States indicates that
the following States do not have capital punishment: Alaska, Hawalii,
Maine, Michigan, Minnesota, Rhode Island, North Dakota, Wisconsin,
Oregon, Iowa, and West Virginia. (U.S. Department of Justice Release,
March 26, 1965)

This statement has to be qualified by the remark that some of these
States may, however, retain limited use of the death penalty. The United
Nations Publication “Capital Punishment” noted that, of the States that
were considered to have abolished capital punishment “in principle”,
Michigan retained it for treason. North Dakota for treason and murder
in the first degree committed by a prisoner already serving a sentence
for murder in the first degree and Rhode Island for murder committed by
a prisoner under sentence of life imprisonment (pages 8-9).

Recent items, in the press and reporting services, however, are to the
effect that a Bill to abolish the death penalty, except for murders of peace
officers and murders by convicts while in prison or trying to escape, has
been adopted by the State of New York effective June 1, 1965 (The Ottawa
Citizen, June 2, 1965); that the Vermont Legislature gave approval to
a Bill abolishing capital punishment except that the jury may call for
capital punishment in cases where an accused is convicted of murder for
the second time, provided the two cases are not related and when the
murder is of an on-duty police officer or prison guard (The New York
Times, April 14, 1965); that a Bill to abolish capital punishment was
passed by the Senate in Tennessee but defeated in the House (Facts
on File, April 1-7, 1965); that the Goverhor of Indiana vetoed a Bill
passed by the Indiana Legislature, stating he preferred to see the issue
put to a referendum (Facts on File, April 1-7, 1965); and that Missouri
recently turned down abolition (The Christian Science Monitor, March 24,
1965).

Mr. John Edgar Hoover, Director of the Federal Bureau of Investiga-
tion of the United States Department of Justice, issues annually a
publication entitled “Crime in the United States”. Appendix K to this Paper
contains a Table which has been compiled from these Uniform Crime
Reports, showing, by States and for the years 1958 to 1963, the index of
serious crime and, separately, the index of murder and non-negligent
manslaughter.

The following are extracts from the 1959 and 1963 issues, respectively,
of the Uniform Crime Reports:

“Capital Punishment

Most states have capital punishment; a few do not. For the most
part, capital punishment is associated with the crime of murder. Some
states have high murder rates; some do not. Of those states with low
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murder rates, some have capital punishment; some do not. The number of
murders that occur within a state as indicated by rates is due to a wide
range of social, human and material factors.

It would be convenient for a study of the effects of capital punish-
ment as a deterrent if states fell neatly into two groups: (1) Those with
low murder rates and capital punishment; and (2) those with high murder
rates and no capital punishment. Or, if the user of these statistics is
making a case against capital punishment, he would prefer to demon-
strate that the states with low murder rates are those that do not have
capital punishment. But to expect such an over-simplification of a highly
complex subject is to engage in wishful thinking or a futile groping for

- proof that is not there.

. Some who propose the abolishment of ecapital punishment select
 statistics that ‘prove’ their point and ignore those that point the other
way. Comparisons of murder rates beiween the nine states which abol-
ished the death penalty or qualified its use and the forty-one staies which
have retained it either individually, before or after abolition, or by group
are completely inconclusive,

The professional law enforcement officer is convinced from experience
that the hardened criminal has been and is deterred from killing based on
the prospect of the death penalty. It is possible that the deterrent effect of

capital punishment is greater in states with a high murder rate if the
" conditions which contribute to the act of murder develop more frequently
in those states. For the law enforcement officer the time-proven deter-
rents to crime are sure detection, swift apprehension, and proper punish~
ment. Each is a necessary ingredient.” (1959 Report)

" "Criminal Homicide

The number of willful killings in 1963 remained ai about the same
level recorded in the previous year or 8,500 victims. Similarly since 1958,
there has been little change in the murder rate. When examined over a
longer period of time, we find the urban murder rate of the early 1930’s
was over 40 percent higher than that recorded in the early 1960°s.
Generally, this is a crime that cannot be controlled by law enforcement

since most of its occurs beyond the reach of preventive patrols, although
" the police cleared up 91 percent of the murders by arrest of the offender
during 1963, The reduction of the murder rate since the 1930°s may
well be the result of improved police service bringing quicker medical
attention for the vietim and at the same time improved medical treatment.
The serious assault rate during these periods in American cities increased
over 50 percent, indicating the victim remains an assault statistic rather
than becoming a murder statistic.

Nationally in 1963, 31 percent of the willful killings occurred within
a family unit and 51 percent resulted from altercations outside the
family but usually among acquaintances, Of the 8,500 willful killings in
1963, 12 percent or almost 1,100 could be identified as felony murder;
" i.e., the victim was killed by a robber, sex offender or other felon. The
remainder, another 5 percent of the murders, occurred under such
circumstances that a specific motive was not determined at the iime
reported. Breaking down these figures further, spouse killing spouse made
up’ 53 percent of the family situations and parents killing children
17 percent, while the reverse circumstances accounted for 6 percent.
Murders among other family relatives comprised 24 percent of the total
in this category. In killings outside the family, lovers’ quarrels were
identified in 17 percent, drinking situations 14 percent, quarrels over
money or properly 5 percent and revenge 4 percent. The vast majority
in this category were the result of impulsive rage involving a wide range
of altercations, such as arguments over a cigarette, ice cream, noise, ete.”
(1963 Report, pages 6-7)
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The 1964 Preliminary Annual Release (March 10, 1965) of the Federal
Bureau of Investigation contains the following paragraph:

“Preliminary figures for the calendar year 1964 revealed a nationwide
rise of 13 percent in the Crime Index over 1963. In actual numbers, this
was an increase of more than 250,000 serious crimes for the reporting
agencies included in this release. For the couniry as a whole, all crime
classifications were up in volume. The crimes of violence recorded a
9 percent rise in murder, 18 percent in aggravated assault, 19 percent in
forcible rape and 12 percent in robbery. The property crimes continued
the up-swing led by auto theft up 16 percent, larceny $50 and over
13.percent, and burglary 12 percent. Total crime increases were reported
by all areas, with cities over 100,000 population as a group up 11 percent,
suburban communities 18 percent and rural areas 9 percent.”

The Federal Bureau of Prisons annually publishes statistics relating
to executions in the United States. Appendix K, above mentioned, sets
out a Release of the Department of Justice, relating to executions, dated
March 26, 1965, in which the Attorney General reports that fifteen (15)
executions, the fewest since 1930, were carried out by civil authorities in
the United States during the calendar year 1964, nine of these executions
being for murder and six for rape. Also set out in Appendix K are Tables
2 and 3 from the latest publication of the Federal Bureau of Prisons
showing for the period 1930-64, executions by regions and States and by
offences and race.

Although advocatory and emotive to a degree, there are included in
Appendix K above mentioned, the F.B.I. Law Enforcement Bulletins for
June, 1960 and June, 1961, because they set out the viewpoint, based upon
his experience, of the Director of the F.B.I.

14. STATE OF NEW YORK TEMPORARY COMMISSICN REPORT
ON CAPITAL PUNISHMENT

The Temporary Commission on Revision of the Penal Law and
Criminal Code of the State of New York considered capital punishment
a cardinal issue before it and made a special report thereon to the Gov-
ernor of the State on March 19, 1965, The report recommended the im-
mediate abolition of the death penalty by a vote of eight members to four.
The report included a majority and minority statement and a staff study.

The majority reasons may be summarized as follows:

1. Infliction of the death penalty is most violent and cruel and
there is no basis for conviction that it is necessary.

2. Retention of the death penalty has a harmful effect on the admin-
istration of criminal justice, turning public sympathy in the
direction of the murderer.

3. Some erroneous convictions are inevitable; and recognition of
this fact leads to endless protraction of the post trial proceedings.

4. The death penalty cannot be administered with even rough
equality.

5. The foregoing considerations are overriding, irrespective of deter-
rent affect. Though the death penalty may occasionally be a unigque
deterrent, the available data indicates that such deterrence has
no quantitative significance.
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In brief, according to the majority, no social justification has been shown
for the continuation of a cruel, irreparable and harmful punishment.

The minority statement is longer. It recommends further considera-
tion of the issue by the Commission and the Legislature and a wider
canvass of the views of law enforcement groups. It may be summarized
as follows:

The nature of the issue encourages public expression by the
abolitionists and discourages it by the retentionists who fear to be
considered inhumane or worse. To justify abolition the proponents
thereof should have the burden of demonstrating that the death
penalty has failed and is totally undesirable.

(a) The deterrent effect is not susceptible of accurate measurement
but in the absence of proof to the contrary it must be taken that
capital punishment is a deterrent and if there is a case against
it, it must be upon some other ground than absence of deterrent
effect. Wanton murder being so extremely morally- wrong, the
punishment must remain proportionately severe to emphasize the
high outrage of society; otherwise the potential murderer is
likely to infer that society no longer regards the crime as most
heinous.

(b) Life imprisonment is not necessarily less inhumane, barbaric or
morally wrong, but in any event there is no longer any true life
sentence, because of parole practices. A “life sentence”, as now
understood for murder, would be a further erosion of the concept
of the dignity of human life. Human nature being what it is,
demands, on occasion, a reversion to earlier penal concepts of
retaliation, vengeance and the placation of an outraged com-
munity, and human nature should be taken into account.

(c) The ample opportunity for cautious judicial review, followed
by exhaustive non-legal review by the Executive, leaves no
fear that innocent persons will be executed.

(d) The “two-stage procedure”* in effect in New York in capital
cases, has ruled out the argument, which at one time had some
validity, to the effect that the death penalty in actual operation
discriminates on the basis of economic status, race and sex.

(e) Sensationalism and alleged disruption of judicial proceedings
could well occur in a bizarre murder case apart from the death
penalty.

While the foregoing sets out the main contentions in support of
retention, some further considerations also apply. It would be unwise
to legislate in this field without benefit of the opinions and specific
recommendations of law enforcement officials. At a time when the
State is losing ground in the war against crime it is wise and necessary
to focus concern on the law enforcement official and the protection of
society rather than the criminal. There is more crime in the State of
New York than anywhere else in the world. The historical reasons and
justifications for the death penalty should not be summarily invalidated

* This procedure is described in the Summary of the Staff Report in Appendix 1.
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by unproven claims of the humanitarians. Let the proponents of change
prove that abolition is not only desirable for the protection of the
criminal but also for the protection of society. The myriad complexities
of New York State and its heterogeneous populations render invalid
comparisons and analogies with other jurisdictions. If, as claimed by
abolitionists, popular sentiment is running toward abolition, then aboli-
tion will come about normally under the present “two-stage pro-
cedure”.* The experience of such procedure, in force only since 1963,
has been too brief to allow meaningful conclusions fo be drawn as to
the adequacy of the death penalty or the attitude of the citizens. If the
majority recommendation is adopted the Legislature should neverthe-~
less seriously consider appropriate exceptions, on the basis, perhaps, of
a jury recommendation. Ample safe-guards for the accused already
exist under the “two stage procedure” since the death penalty is not
mandatory.

The Staff Report indicates some support for the view that the
death penalty is a deterrent to felony murder, the robber’s frequent
tactic of carrying only a toy pistol, or no weapon at all, being fre-
quently adverted to at trial as negativing any intention to inflict bodily
harm; the removal of the death penalty might well signal the end of
this ‘“considerate restraint”. Abolition at the present time would be
taken by the lawless masses as a signal for further outbreaks of law-
lessness in the State of New York despite what statistics from other
jurisdictions tend to show.

A Summary of the Staff Report is set out in Appendix L. As pre-

viously noted, New York is reported in the Press to.have abandoned the
death penalty for murder, with certain exceptions, effective June 1, 1965.

15. REPORT OF NEW JERSEY COMMISSION

By Joint Resolution the Senate and General Assembly of the State

of New Jersey appointed, in 1964, a Commission to study Capital Punis~
ment. The terms of reference were as follows:

“3. It shall be the duty of the commission to study the subject of
capital punishment to evaluate the conditions under which it has been
applied in New Jersey and to its purported deleterious moral and social
effect [sicl. It shall be the further duty of the commission to inquire
into the effect which abolition of the death penalty may have on law
enforcement and to evaluate the experience in those States and
countries which do not have the death penalty. In conducting its studies,
the commission shall be guided by the imperative need of respect for
the law, and the constant need for revision of the law toward the
end that it shall be compatible with modern moral, social and scientific
concepts.” (Report, page 23)

The Commission, on October 26, 1964, made its Report which included
both a majority and minority statement, each giving conclusions and
recommendations. The majority statement, signed by seven members,
recommended the retention of capital punishment.

* This procedure is described in the Summary of the Staff Report in Appendix L.
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MAJORITY REPORT

The highlights of the majority statement may be summarized as

follows:

The Commission attempted to go beyond a mere analysis of
statistical information concerning homicide rates and tried to analyze
capital punishment on many levels, including the religious, moral,
penal, deterrent, protective, psychiatric, medical and sociological
aspects of punishment for murder, It then sought to make a judgment
on the frequently claimed diserimination concerning the death penalty
based upon legal counsel, race, wealth and intelligence (pages 6-T).

New Jersey and the rest of the Nation are suffering a greater
incidence of crime than at any time for which records have been
kept. While the homicide rate has not risen to the same extent as
certain crimes involving property, it has none the less risen sharply,
being at the highest rate per 100,000 of population since the gang
wars of the 1930’s and the rate of aggravated assaults, very frequently
with a deadly weapon, has risen far more sharply. The great increase
in crime in New Jersey has coincided with a greater tendency to
emphasize the rehabilitation factor in criminology as against the
punishment or retributive and deterrent aspects. It cannot be con-
cluded that easing the lot of the murderer will cause less crime
or fewer criminal homicides. In case of doubt as to which method
would create the most likely optimum of protection that type of
punishment should be retained ‘“which throughout history has proved
to be the most severe” (page 8). The abolitionists are concerned
with saving the lives of the murderers and also with the possible
brutalizing effect of executions upon the populace as a whole but
most, if not all abolitions, would retain the death penalty if satisfied
it would save innocent lives. The majority felt it would not be
justified in gambling the life of a single citizen.

The majority was not convinced that capital punishment does
not deter some potential murderers and it believed deterrence to
be most significant in the area of felony murder and of truly pre-
meditated crime. Those most intimately concerned with law enforce-
ment gave evidence to the effect that capital punishment is a
deterrent in some cases. However, no punishment would be a deter-
rent for a crime of passion or a crime committed by one who was
insane.

As to the suggestion that there is discrimination in the execution
of persons based upon wealth, legal counsel, race and intellectual
attainment, the available information indicates that the intellectual
attainment of persons sentenced to death and executed is a rough
cross section of the prison population at large. Counsel assigned to
capital cases in New Jersey are of the highest level that the Bar
has to offer, being selected by the Courts with extreme care. Race
does not emerge as a statistically significant factor in the final
disposition of capital cases in New Jersey.

' The death penalty should be, as it normally is, meted out only
for the most heinous and aggravated type of murder, but there is
a possibility of excessive use of the death penalty if the jury does
not have an adequate alternative sentence to impose for a somewhat
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less shocking crime; and only by increasing the absolute meaning
of life imprisonment can an adequate alternative be provided.
(A person sentenced to life imprisonment in New Jersey, including
one whose death sentence is commuted, is eligible for parole as early
as fourteen years, eight months after sentence). The Legislature
should consider an amendment to provide that life imprisonment
means life imprisonment without the possibility of parole; or at
least that a person sentenced to life imprisonment will not be eligible
for parole for an absolute period of thirty years or more. The
majority report concludes with the following paragraph:
“The Commission recommends the retention of capital punishment.
It also recommends that, after the absolute life sentence provision is in
effect for a period of time sufficient to create a body of facts and
information, there be a thorough review of the subject of capital

punishment to determine whether new conclusions are appropriate.”
(page 11) .

MINORITY REPORT

The highlights of the minority report, which was signed by iwo
members, may be summarized as follows:

The minority did not agree that capital punishment should be
retained or that life imprisonment should be made absolute but
they favoured “a strengthened life imprisonment” which would mean
a minimum of thirty years before possibility of parole. (page 12)

There are two approaches to the problem of capital punishment.
The first assumes that minimal morality requires some social need
to be shown for retention and the second assumes that the death
penalty is unrelated to morality, but should only be imposed if the
benefit exceeds the detriment.

The men who need to be deterred most are the organized crim-
inals, but they enjoy almost complete immunity, and unless it can be
demonstrated that the death penalty is a more effective deterrent
than life imprisonment, the death penalty is unwarranted under the
first approach. Retribution cannot be accepted as a justification unless
it is necessary to prevent lynching, but it has been demonstrated
there is no such need. Further, the death penalty is more than
retribution because few murderers have ever killed with such cal-
culated coldness, forewarning or concomitant suffering through antici-
pation, as occur in the case of an execution.

The retentionists fail on the empirical data and this is consistent
with common sense because it would be rare that a potential killer
would be influenced by the difference between capital punishment
and life imprisonment if he stopped seriously to weigh the difference;
either is a sufficient deterrent to the man who deliberates but, in fact,
most killings are perpetrated without such rational evaluation.

Under the second approach the following disadvantages are
apparent: jury discretion to impose the death penalty operates upon
no identifiable standards; the issue of punishment may overshadow
the question of guilt at the trial, make calm deliberation difficult
and error likely; the death penalty protracts post-trial procedure and
leads to disrespect for the law and the Courts; it has a serious
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emotional effect upon people associated with it; it is not a proven
deterrent and there is evidence to show that the States which have
abolished it have slightly lower homicide rates than adjoining states
which have retained it; a strengthened “life term” will provide equity
for all segments of society while now the poor and the illiterate have
most to fear; the death penalty wastes human resources and prisoners
serving life sentences do not constitute a special threat to the safety
of other prisoners or the prison staff. If all or a substantial number of

these disadvantages are accurate, any supposed advantage is out-
weighed.,

Finally, the minority members recommended:
(1) Abolition of capital punishment.

(2) Substitution of an absolute terma of not less than thirty
years.

(3) Failing legislative implementation of these recommendations
within the next legislative year, a referendum on abolition.

'16. ARGUMENTS OR ASSERTIONS FOR AND AGAINST
CAPITAL PUNISHEMENT

The purpose of this section of the Paper is to catalogue, uncritically, as
many as possible of the arguments that are from time to time advanced
pro and con capital punishment. These arguments and assertions are
grouped, first, as in favour of or against capital punishment and second,
according to where they occur in the various texts below mentioned, and
the page reference is given so that the reader may, if he wishes, look up

the treatment of a particular argument or assertion. The texts are des-
ignated thus:

United Nations Publication ST/SOA/SD/9, 62.IV.2 “Capital Punish~
ment’=United Nations.

Report of the Joint Committee of the Senate and House of Commons
on Capital Punishment, June 27, 1956=Joint Committee.

Royal Commission on Capital Punishment, 1949-1953 Report=—=Royal
Commission.

“The Death Penalty” by Thorsten Sellin=Thorsten Sellin.

Report of New Jersey Commision to Study Capital Punishment=
New Jersey. _
Special Report on Capital Punishment of the State of New York Tem-

porary Commission on Revision of the Penal Law and Crlmlnal
Code=New York.

A reference to a text does not mean, however, that the argument or
assertion has necessarily been supported by the author; it may only mean
that such argument or assertion has been mentioned or implied in the
text. A number of arguments or assertions not directly attributable to any
of the texts are classified under “General”. Having regard to the purposes
of the cataloguing, the arguments or assertiong are frequently repetitive,
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IN FAVOUR oF CAPITAL PUNISHMENT

United Nations

1.

The death penalty has at least one deterrent effect—the protection of
society from the risk of a second offence by the same criminal who
if not executed may subsequently be released or may escape. The
death penalty is thus based on the principle of self—defenge. (59)

. The death penalty is the only just punishment for the gravest of

crimes and the only punishment capable of effacing an unpardonable
crime. (59)

. Even if, from the philosophical point of view, the death penalty may

‘be of doubtful legitimacy, it nevertheless represents-d political neces-
sity for the protection not merely of society but of the social orde
itself. (59) '

. Since the death penalty is the only means of eliminating the offender

altogether, this penalty is necessary, at least provisionally, when the
public peace is endangered by certain particularly dangerous forms
of crime. (59)

. Public opinion remains generally favourable to the death penalty,

the public as a whole and particularly the police and prison officials
believing in its effectiveness; this sincere belief should be respected
in its own right and in view of the possibility it is correct. It would
be virtually impossible to find another penalty to replace capital punish-
ment; imprisonment, even for a long time, is inadequate and its effects
are minimized by the practice of anticipated release. (60)

. If imprisonment were really to be solitary confinement for life it

would be more cruel than death; imprisonment in perpetuity leaves
no hope to the offender and does not encourage him to repentance in
the same way as the immediate prospect of the supreme penalty. (60)

. Even assuming that, if the question whether to establish capital punish-

ment, were now arising for the first time, the answer would be no, the
penalty does exist and a persuasive case has not been made out to the
effect that it does not perform a useful social function. (63)

. If the State is to be denied the right to take the life of one of its

members, then by the same token it should be denied-the right to
deprive that member in perpetuity of his liberty and thus exclude
for him all hope of freedom and rehabilitation; so that the argument
in favour of life imprisonment as a substitute for the death penalty
is fallacious. (64)

Joint Committee

9.

10.

Law enforcement authorities entertain the view that the death penalty
is an effective deterrent to murder and that it is particularly effective
in deterring professional criminals from carrying weapons and com-
mitting crimes of violence. (10)

The death penalty safeguards police because a criminal seeking to
avoid arrest would have much less fear of the consequences of the
use of firearms or of violence if there were no death penalty. (10)
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11.

12,

13.

14.
. all convicted murderers were imprisoned; and the conduet of murder-

15.

~16.

17.

Capital punishment is an integral part of Canada’s respected structure
of law enforcement which probably deters a substantial number of
professional criminals from entering Canada. (10)

Capital punishment is a just and appropriate one for murder; above
all other punishments it marks society’s detestation and abhorrence
of the taking of life and its revulsion against the crime of crimes;
in the retributive sense capital punishment should be supported not
from a desire for revenge but rather as society’s reprobation of the
grave crime of murder; as a result of eapital punshment there has
developed over a long period of time a deep feeling of peculiar
abhorrence for the crime of murder. (10)

Public opinion in Canada is substantially in favour of capital punish-
ment which should not be abolished contrary to the wishes of a

» majority of Canadian citizens. (10)

Additional administrative problems would arise in penitentiaries if

ers whose sentences have been commuted for extenuating reasons is
no reliable guide to what will be the conduct of other murderers, (10)

In any event capital punishment is required in the case of a subsequent
murder in prison or in the course of escape by a convicted murderer;
because if this existing deterrent were removed, apprehension would
exist concerning the safety of the prison staff and the general publie

_from prisoners for whom, because they were already serving life

sentences, a further sentence of imprisonment could have no deterrent
effect. (11) '

Capital punishment in a painless and humane form is less cruel than
imprisonment for life. (11)

In a young and growing esuntry like Canada, with a mixed population
representing many nationalities, there is a greater need for the deter-
rent control provided by capital punishment than there may be in some
other countries, for example countries of Western Europe which have
been longer established and are more homogeneous as regards race,
language, religion and outlook; the murder rate and the proportion of
deliberately planned homicides is higher in the U.S. and Canada than
Western Europe; and the abandonment of ecapital punishment would
carry a greater danger of inducing and increasing violent erime in
the United States and Canada than in Western Europe; moreover it is
professional eriminals who are most likely to resort to violence and to
this class capital punishment is a more effective deterrent than mere
imprisonment to which they are already hardened and which they tend
to regard as an occupational hazard. (11)

Royal Commission

18.

~ 19.

The death penalty is the only punishment proportionate to the
gravity of the offence of murder. (17)

The punishment inflicted for a grave crime should adequately reflect
the revulsion felt by the great majority of citizens, and the ultimate
justification of any punishment is not that it is a deterrent, but
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21.

22.

23.

24.

25.

26.

27.
28.
29.

30.

31.

.32,

33.

that it is the emphatic denunciation by the community of a crime;
and from this point of view there are some murders which demand
the most emphatic denunciation of all, namely the death penalty. (18)

. By reserving the death penalty for the gravest crime, the law fosters

in the community a special abhorrence of murder; and thus retribu--
tion merges into deterrence. (18)

The law should not ignore the public demand for retribution which
a heinous crime undoubtedly provokes; and it would be dangerous
to move too far in advance of public opinion. (18)

It is a common sense argument based on human nature that in
certain cases particularly the death penalty has a specific deterrent
effect not posssessed by any other form of punishment. (19)

The whole experience of mankind is to the effect that the threat of
instant death is the most effective deterrent of all; death is death’
and its terrors cannot be described more forcibly. (19)

Where the death penalty in fact exists, the odds against it being
carried out are probably realized only vaguely, if at all, by would-be
murderers; and the deterrent effect of the death penalty therefore
remains. (20)

The fact that capital punishment has obviously failed as a deterrent
whenh a murder is committed does not mean that it may not have
deterred many other people from committing murders. (20)

“It is reasonable to suppose that the deterrent force of capital punish-
ment operates not only by affecting the conscious thoughts of indi-
viduals tempted to commit murder, but also by building up in the
community, over a long period of time, a deep feeling of peculiar
abhorrence for the crime of murder.” (20)

Where murder is premeditated it is only common sense to assume
that not only the chances of detection but also the consequences in
the event of detection are ordinarily taken into consideration. (21)

The police and prison service are virtually unanimous in their
opinion that capital punishment has a unique deterrent value in its
effect upon professional criminals. (21)

Capital punishment not only deters violence on the part of pro-
fessional criminals but also deters them from carrying a weapon. (21)

Prominent judges, with experience in the criminal law, support by
their opinion that of the police and prison service to the effect that
capital punishment has a unique deterrent effect. (21)

It is natural to suppose that in the case of the professional criminal
for whom imprisonment is merely a normal professional risk, the
death penalty will fall in an entirely different category of deterrent.
(21-2)

The death penalty may be the only effective deterrent against a
life prisoner making a murderous assault on a fellow prisoner or
member of the prison staff. (22)

Statistics, which ordinarly fail to demonstrate the deterrent effect of
capital punishment, are for the most part assembled by those who
wish to abolish the death penalty; in other words, such statistics
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34.

35.

36.

37.

38.

"are not compiled on the way to reaching a conclusion but, rather,

to support a conclusion already reached morally, philosophically
or intuitively; statistics are susceptible of different interpretations,
and are unreliable and misleading; it is almost impossible to draw
valid comparisons between different countries owing to differences
in the legal definition of crimes, the practice of the prosecuting
authorities and the courts, methods of compiling criminal statistics,
moral standards, customary behaviour and political, social and
economical conditions. (22)

There is some evidence that abolition of capital punishment may be
followed by an increase in homicides and crimes of violence. (23)

Upon the view that the deterrent effect of capital punishment resides
primarily in its long term effect on the attitude of society to murder,
it is not to be expected that variations in the number of executions
from year to year would be directly reflected in a rise or fall in the
murder rate. (24)

A negative conclusion to be drawn from statistics does not imply a
conclusion that the deterrent effect of the death penalty is not greater
than that of any other punishment; it means only that the figures
afford no reliable evidence one way or the other; it would be equally
difficult to show statistically a direct relationship between the
severity of any other punishment and the incidence of the crime to
which it relates. (24)

Prima facie the penalty of death is likely to have a stronger effect
as a deterrent to normal human beings than any other form of
punishment, and there is some evidence (though no convincing
statistical evidence) that this is in fact so; but this effect does not
operate universally or uniformly, and there are many offenders on
whom it is limited or negligible; and a penal policy in relation to
murder ought not to be based on exaggerated estimates of the
uniquely deterrent force of the death penalty. (24)

An examination of certain individual cases of murder indicates
that the death penalty has a deterrent effect. (335)

Thorsten Sellin

39.

1 40.
41.
42,

43.

44,

The death penalty is the only punishment by which the murderer
can really expiate his crime. (15)

The death penalty is the only just punishment for murder. (15)
The death penalty is more humane than life imprisonment. (15)

The death penalty is a specific deterrent and without it there would
be more murders. (16)

The restraining influence of the death penalty is particularly strong
on psychopaths and the fleeing criminal. (16)

If, in general, the threat of punishment is conceded to have a de-
terrent effect, then the severer the punishment the greater the de-

terrent effect, and, logically, the death penalty should have the
greatest deterrent effect of all. -(16)
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45.

46.

~47.
\.48.

49.

50.

51.

52.

Were the death penalty removed, an outraged community would in
some cases resort to lynch justice and the victim’s family to private
vengeance. (16)

The death penalty has eugenic value in that it prevents the procreation
of dysgenic human strains. (17)

The death penalty is more economical than imprisonment. (17)

The death penalty affords society maximum protection by removing
the offender permanently from society. (17)

The occasional execution of an innocent person, while deplorable,
is nevertheless excusable and outweighed by the great service to
society which the death penalty renders by its deterrent power. (65)

Even if capital punishment cannot be shown to be a specific deterrent,
it should be used in order to protect society, including society at
large, in the event of the murderer’s release or escape, and custodial
society against the convicted murderer. (70)

Capital punishment should be retained, at least for persons who
commit murder while undergoing sentences of life imprisonment,
because in their cases there is no other practical deterrent. (70)

The reason why convicted murderers, whose sentences are commuted,

show such a good record is that the worst types have been executed.
(78)

New Jersey

53.

54.

55.

An increase in the crime rate has coincided with a greater tendency
to emphasize the rehabilitation factor as against the punishment,
retribution and deterrent aspects of criminology, and it cannot be
concluded that easing the lot of the murderer will cause less crime
or fewer homicides. In case of doubt as to where lies optimum
protection for society the death penalty should be retained. (7-8)

It has not been proved that the death penalty does not deter some
potential murders and deterrence is believed to be most significant
in the area of crimes of violence for gain and premeditated crime;
such is the opinion of the law enforcement agencies. (8-9)

There is no evidence of significant discrimination on the basis of
wealth, race or intellectual attainment, in the application of the death
penalty. (9-10)

New York

56.

57.

In the absence of proof to the contrary it must be taken that the
death penalty has some deterrent effect. (7)

Wanton murder is so extremely morally wrong that the punishment
must remain proportionately severe to emphasize the outrage of
society; otherwise the potential murderer will infer that society no
longer regards the crime as most heinous. (7-8)

. Life imprisonment is not necessarily less inhumane than the death

penalty and in any event, there is no longer any true “life sentence”,
having regard to parole practice. (8)
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59.

"y 60,

61.

62.

Human nature, which should be taken into account, demands on
occasion a reversion to earlier penal concepts of retaliation, vengeance
and placation of an outraged community. (9)

The ample opportunity today for judicial and post trial review leaves
no fear that innocent persons will be executed, (10)

Discrimination in the application of the death penalty on the basis
of economic status, race or sex can be avoided by proper procedural
measures. (10-11)

At a time when the state is losing ground in the war against crime,
concern should be focused on the protection of society rather than
the criminal; there is some support for the view that the death penalty
is a deterrent against crimes of violence for gain; and abolition of the
death penalty might be taken by the lawless masses as a signal for
further outbursts of lawlessness. (12-13, 17-18)

General

63.

64.

65,

The retributive basis of capital punishment should not be dismissed
as mere vengeance; it is healthy for a community to be able, sym-
bolically, to speak out in wrath against an odious crime; and to deny
the community this right would be to invite it to take a less serious
view of criminal behaviour and lower, generally, the standard of
public morality.

Even where the existence of the death penalty does not have an
immediate deferrent effect in the sense that it enters into the calcula-
tions of the murderer, he is nevertheless conditioned by the existence
of the death penalty as an integral part of the enforcement of criminal
justice, to avoid acts which may bring it on.

It is not realistic to argue that a term of life imprisonment, or a very
long term of imprisonment, is a sufficient deterrent because, in
practice, actual life imprisonment will not exist and terms will tend
to become shorter; in England as soon as it was thought that the
abolition Bill was likely to pass, a movement was commenced in
favour of shorter terms-of imprisonment for murderers; people do
not stay “angry” long enough to insist upon life imprisonment or a
very long term; by the time a murderer has been imprisoned for a
period of, say, ten years, people have begun to look at the other side
of the coin, that is, the hardship on the prisoner of long imprisonment
and they become amenable to the argument that the man is now a
different person, mentally and spiritually, from the person who was
convicted, and ought to be given a chance to return to society.

AGainsT CAPITAL, PUNISHMENT

United Nations

1. The abolition or suspension of the death penalty does not have the

immediate effect of appreciably increasing the incidence of crime.
(53)

2. The deterrent effect of the death penalty is, to say the least, not

demonstrated. (54)
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12,

13.

14,

15.

16.

17.

. Even a number of countries which have maintained the death penalty,

such as Spain, Greece, Turkey, in particular the United Kingdom and,
with qualifications, Japan, query its value as a deterrent. (54)

. All available information appears to confirm that the removal of an

offence from the list punishable by death has never in fact been
followed by a notable rise in the incidence of that offence. (54)

. Certain crimes including robbery, fdrgery and rape éctually decreased

in number after the abolition of the death penalty in respect thereof
during the 19th Century. (54)

. The experience has been the same with murders which ceased to

be capital murders and the same general observation can usually
be made regarding the total abolition of the death penalty. (55)

. In Canada from 1951 to 1958, the average number of executions was

6, though there were 12 in 1952 and 11 in 1953; however the crim-
inality curve remained more or less at a constant-level throughout
the period. In Western Australia and South Australia the average
number of executions has been two annually since 1935 but during
the most recent five year period there have been no executions and
no appreciable effect has been noted on the criminality curve. (56)

. It sometimes happens that restoration of the death penalty is actually

followed by an increase in crime. (56)

. There is real danger of executing an innocent person. (58)
10. '
11.

Executions may be bungled. (58)°

The State should set the example of reéognizing the sanctity of human
life and the wrongness of killing. (60)

An execution is “a self mutilation of the State”: by eliminating a
citizen the State does not erase the crime but repeats it. (61)

The death penalty can only be justified under the aspect of collective
vengeance, of atonement or of absolute retribution. ( 61)

The modern tendency is to regard pehalties as having no object other
than prevention and punishment :_and this object can be achieved by
means other than the taking of life. (61)

The lex talionis is obsolete; execution is-a sort of Jud]CIal or legal
murder; and the existence of the. death penalty debases justice. (61)

The presence of capital punishment in the catalogue of penalties
falsifies criminal proceedings which take on the ‘character of a
sinister tragi-comedy; and the existence of this penalty renders
criminal justice uncertain. (61)

The death penalty rests on a somewhat metaphysical concept of
human freedom, whereas the social sciences show that an offender
does not generally enjoy complete freedom; absolute justice is there-
fore an illusion and full atonement a fiction; human justice cannot
evaluate individual responsibility in absolute terms; the condemned
person is in reality paying for other pecple or suffering for the sake
of the example; his execution then has no moral foundation. (61)
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18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

The death penalty does not have the- deterrent effect attributed to
it and statistics show that its abolition does not lead to any increase
in crime and consequently capital punishment loses its basic tradi-
tional justification. (61)

The penalty of death is a form of cruelty and inhumanity unworthy
of a civilization which aims to be humane; doctors report that even
the most efficient methods do not result in instantaneous and pain-
less death. (61) ‘

The chief defect of the death penalty is that it is irrevocable; in
spite of all official statements, judicial error is possible and has some-
times occurred; and in the latter cases the death penalty is an
unpardonable crime committed by society. (61)

Society can protect® itself by means other than the death penalty,
which is merely a lazy answer and hinders the search for effective
means of curbing crime and a rational system of prevention. (61)

The death penalty is unjust in that it affects not only the criminal
himself, but also his close relatives, and brands the whole family
with a mark of infamy. (62) -

It is paradoxical to claim that the death penalty alone makes re-
pentance possible; and it certainly totally precludes the rehabilitation
of the human being ‘concerned. (62)

The finality (absoluteness) of the death penalty makes it im-
possible to adapt it to -the gravity (degree) of the offence com-
mitted and all attempts to draw a distinction between capital murder
and other forms of homicide have proved arbitrary. (62)

There is a contradiction in claiming that the death penalty has a
deterrent effect and, at the same time, surrounding the execution
with secrecy. (62)

The curiosity aroused by an execution is notoriously morbid and it
is increasingly realized that the penalty of death may itself have
criminogenous effects, particularly upon abnormal individuals who,
in spite of all legal and judicial precautions, are often executed. (62)

The death penalty is applied unequally, both from the social and
racial points of view; some. persons do not have sufficient financial
means to defend themselves and some are morally unable to do so;
so that this penalty, which should be the expression of absolute justice,
often leads in practice to injustice against individuals. (62)

Joint Committee

28.

Capital punishment is not an effective deterrent; it has no unique
deterrent effect which would not be accomplished by imprisonment;
a considerable proportion of murders are committed in eircumstances
of sudden passion where consequence is not a deterrent; on the other
hand, persons who deliberately plan-to avoid detection are not in-
fluenced by the death penalty; the only person likely to be deterred
is the normal law abiding citizen who will not commit murder
anyway; certainty of detection and apprehension is the more effective
deterrent; the behavioural sciences support this argument; a con-

30




29.

30.

31.

32.

33.

34.

35.

siderable proportion of murderers are not fully responsible and are
not therefore to be restrained by threat of a particular punishment;
this view is supported by statistics which show that capital punish-
ment exercises no deterrent effect. (11)

It is morally wrong for the State as well as an 1nd1v1dual to take
human life, at variance with the principles of Christianity and the
humanitarian and social developments which characterize the modern
world; it is an obsolete barbarous punishment which has been suc-
cessfully dispensed with in most civilized countries and is out of
step with modern morality and thought. (12)

The death penalty is merely the expression of society’s revenge
against the murderer and thus undesirable. (12)

Capital punishment is brutalizing not only upon prisoners and staff
of the institutions where it takes place but also on society at large;
and of this the shocking scenes which have accompanied some execu-
tions are proof. (12)

The death penalty is irrevocable and involves the risk of executing
an innocent person. (12)

Guilty persons are sometimes allowed to go free because the jury
fears the death penalty. (12) "

The death penally is unequal in its incidence upon people who on
the one hand are reasonably well-to-do and on the other hand are
indigent, in respect of the counsel they can employ and their chances
of evasion. (12)

Incarceration of all convicted murderers will pose no special problem
for prison administration; murderers as a class of prisoners have a
superior record; and in any evenit administrative and economic
reasons do not deserve to be counted upon such an issue. (12)

Royal Commission

36.

37.

38.

39.

40.

The death penalty, having regard to the number of cases in which it
is ‘commuted, entails an undue interference, behind closed doors, by
the Executive with the due process of law; and the effect of setting
aside so many sentences, solemnly pronounced by the court, tends to
degrade the administration of justice. (15, 16)

There should be no longer any recognition of such primitive concep-
tions as atonement or retribution. (17)

Murderers are not incapable of reformation and the prospects of their
reformation are at least as favourable as are those of other offenders.
(18).

The small proportion of executions, in relation to murderers, detracts
from the value of the death penalty as a deterrent. (20).

Murders committed upon impulse, and by the mentally abnormal, are
not likely to be prevented by the prospect of capital punishment
and, where the murder is premeditated the murderer will ordinarily
calculate on escaping detection rather than upon the consequences
if he is detected. (21)
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41.

42.

43.

44,

45.

46.
47,

48.

49.

The existence of capital punishment may even act as an incitement
to murder on the mentally abnormal. (21)

There is no evidence that the abolition of capital punishment in other
countries has led to an increase in violence on the part of professional

eriminals, (21)

Even on the basis of countries or law districts which are contiguous
or near each other and closely similar in composition of population
and social and economic conditions generally, fluctuations in the homi-
cide rate exhibit a striking similarity notwithstanding some have the
death penalty and some do not; and the only conclusion that can be
drawn is that there is no clear evidence that the homicide rates of
such countries are influenced by the death penalty or the frequency
of executions.. (22-3)

Juries may sometimes be more ready to reach a verdiet of guilty when
the death penalty has been abolished. (23)

Any inference that abolition of the death penalty may be followed for
a short time by an increase in homicides and crimes of violence must
be qualified by the fact that, as soon as a country has become accus-
tomed to the new form of the extreme penalty, abolition will not in

“the long run lead to an increase in crime. (23)

There is no clear evidence in any statistics that the abolition of
capital punishment has led to an increase in the homicide rate or that
its reintroduction has led to a fall. (23)

No relationship is discernible in statistics between the number of
executions in particular years and the incidence of murder in succeed-
ing years. (23) '

Even if the statistics do not prove that capital punishment has no
particular deterrent effect they at least demonstrate that any deter-

rent effect it does have is not overwhelming but must be rather small.
(24)

Even if the death penalty does have some particular deterrent effect,
it does not operate universally or uniformly and upon many offenders
the effect is limited or negligible; and the death penalty ought not to
be retained on the basis of exaggerated estimates of its uniquely
deterrent force. (24)

“Thorsten Sellin

50.

51.

52.
53.
54.

Capital punishment is characteristically advocated by persons who

have deeply rooted beliefs in retribution, atonement or vengeance,
(15) '

Capital punishment is characteristically opposed by persons who have
deeply rooted beliefs in the personal value and dignity of the common
man and-in the scientific approach to an understanding of.the motives
underlying human behaviour. (15)

Society has no right to take away life, the gift of the Creator. (15)
Retaliation is not a defensiple basis for a penal system. (15).
The death penalty is unjust. (15) ‘
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55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

All the desirable effects, that can be validly attributed to the death
penalty, can be produced by other punishments. (17)

The certainty of protection to society against violence by the same
individual, which the death penalty insures, is bought at the risk of
miscarriage of justice since the irreparable nature of the punishment
prevents later rectification of judicial error. (17)

The death penalty induces judges and juries to render verdicts con-
trary to the facts and thus makes a mockery of justice. (17)

The existence of the death penalty sometimes, in itself, incites to
murder. (17)

No evidence exists to prove that the death penalty is a specific pre-
ventive of murder. (17)

As for the eugenic argument, even were it shown that murderers
generally have more than a normal number of undesirable traits,
neither their execution nor sterilization would have any measurable
effect on the frequency of such traits in future generations, as any
competent geneticist could show and in any event sterilization would
be as effective as the death penalty. (18)

The death penalty cannot, with good conscience, be supported upon
economic grounds and, in any event, there is no reason why im-
prisoned murderers cannot earn their keep. (18-19)

Executions have no discernible effect on homicide death rates which
may be regarded as adequate indicators of capital murder rates. (34)

The abolition or reintroduction of the use of the death penalty has
no immediate effect. (40)

It is impossible to conclude that the States of the United States which
have no death penalty have thereby made the policeman’s lot more
hazardous. (57)

Although in States of the United States which have the death penalty
the majority police view is to the effect that the death penalty is a
protective force for police, such view is to the opposite effect in the
abolitionist States. (59)

Students of the problem of homicide never think of the death penalty
as a factor worth mentioning and even in personality studies of
murderers it is rare to find any mention of the death penalty playing
a role; anyone who examines the available data is bound to arrive
at the conclusion that the death penalty exercises no influence on
the extent or fluctuating rates of capital crimes and that it has failed
as a deterrent. (63)

The death penalty constitutes a real danger that innocent persons
will be executed. (63-5)

There are instances of persons who have been led to commit murder
for the purpose of being executed. (65)

Convicted murderers are no more prone to violence in penitentiary
or after their release than any other type of prisoner; they are even
less prone. (71)
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70.

73.

4.

75.

The conclusion is inescapable that the murderer wio 1s not executed
but instead sentenced to life imprisonment is not nearly so great a
danger to the prison community, nor to the outside world when he
is paroled or pardoned, as are many other classes of prisoners who
are regularly released after serving much shorter periods of imprison-
ment. (77-8) '

. The administration of criminal justice in capital cases is too dependent

on- fortuitous circumstances, such as the skill of prosecutor and
defence counsel, the composition of juries, the temper of the court
and the emotional climate of the community, to permit the assump-
tion that there is rational selection of persons to be executed. (78)

. The argument that the life sentence is not an adequate safeguard

against further murders by the same person is untenable and is
advanced, probably, by persons who feel that life imprisonment is
not an adequate punishment. (78-9) '

The experience of the States of the United States which have experi-
mented with abolition of the death penalty does not indicate any
association between abolition and lynchings. (79)

The death penalty exerts a disruptive influence on the broad admin-
istration of justice; it delays the empanelling of juries, causes jurors
to seek to disqualify themselves, draws out the length of the trial,
beclouds the issue with emotion, leads to the acquittal of guilty
persons, increases the likelihood of unwarranted reversals and leads
to long delays in the administration of justice. (80)

Responsible persons who have studied the matter deeply and from
a neutral starting point have come to the conclusion that the better
view is against capital punishment. (81-2)

New Jersey

76.

1.

78.

79.

80.

Those who need most to be deterred are organized criminals but
they enjoy almost complete immunity. (13)

Since it cannot be demonstrated that the death penalty is a more
effective deterrent than life imprisonment the former is morally
unwarranted. (13)

Retribution cannot be accepted as a justification for the death penalty
unless necessary to prevent lynching; but there is no such necessity;
furthermore the death penalty, in its calculated coldness and fore-
warning, goes beyond retribution. (13)

On a common sense approach, life imprisonment is as sufficient a
deterrent as the death penalty to a potential murderer who stops
to deliberate. (14)

The death penalty overshadows the issue of guilt or innocence at
the trial, protracts post trial procedure, leads to disrespect for the
law' and the courts and has a serious emotional effect on people
associated with it. (15-16)
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81. The death penalty wastes human resources and prisoners serving
life sentences do not constitute a special threat to other prisoners
or prison staff. (16-17)

New York

82. The death penalty is most violent and cruel and there is no basis
for conviction it is mnecessary or has quantitative deterrent
significance. (2)

83. The death penalty harms the administration of justice by turning
public sympathy toward the murderer. (2)

84. Some erroneous convictions are inevitable and recognition of this
fact protracts post trial proceedings endlessly. (2-3)

85. The death penalty cannot be administered with equality. (3)

General

86. No man with money or influence is ever hanged.

87. The death penalty is not of particular deterrent effect because no
individual ever really faces up to the fact or prospect of his own
death; although he will face up to a lesser prospect such as life
imprisonment; and the prospect of capital punishment in any event
is never a prospect of ‘“instant death” at the time the murderer
succumbs to temptation.

NEUTRAL
United Nations

1. Many other countries, such as Austria and Yugoslavia, state no
final opinion can be expressed as to whether or not the death penalty
has a deterrent effect. (54)

17. THE SUMMING UP

Some persons approach the issue of the death penalty from a straight-
forward moral viewpoint, the abolitionists among them believing that
it is wicked and unwarranted for the State to take a human life in any
circumstances and the retentionists believing that the crime of murder
is so heinous that death is the only punishment that is consonant with
a sound moral sense in the community. Neither of these groups is
likely to change camp upon considerations of deterrent effect; their
conclusions are deeply and subjectively rooted in background, training,
philosophy and religion.

Most people, however, are likely willing to join issue upon the
question of deterrence; if satisfied that the death penalty has no significant
deterrent effect over and above available alternatives, they would favour
abolition; if convinced that it does have some significant deterrent effect,
they would favour retention. Before arriving at a final conclusion each
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group will also likely weigh, against any evidence pointing to deterrent
effect, whatever they consider to be the danger of an innocent person
being executed.

Different persons will give different weights to this last consider-
ation: some will feel that if there is any appreciable danger of irrevocable
error, the death penalty should be abandoned in spite of the fact that,
on balance, it may safeguard innocent lives; while others will be pre-
pared to accept the risk of ocecasional error if satisfied -that the over
all saving is substantial. On the straight issue of whether innocent
persons are sometimes executed, some will maintain that occasional
error is inevitable, having regard to the imperfections of human institu-
tions, and that it has occurred; others will argue that, having regard
to the safeguards that surround present day trials and to the meticulous
"executive review that subsequently takes place, the risk of final error
is minimal. . .

On the important issue of deterrent effect the abolitionist argues
that the burden is upon the retentionist to show positively that the death
penalty has a unigue deterrent effect and entails no danger of false
verdicts; otherwise the principle of sanctity of human life prevails;
and that this burden has not been discharged. If the death penalty does
have such effect, he continues, it should be possible to demonstrate the
fact statistically: to show that States which employ the death penalty
have fewer murders than States which do not; that abolition of the
death penalty is accompanied by a rise in the murder rate and restoration
by a fall; that an abnormally high number of executions in a given
period causes the rate to go down and an abnormally low number
causes it to go up; and none of these situations actually occur. The
retentionist replies that the statistics prove nothing because difficulties
of definition and collection and intrusion of other variables make com-
pvarisons worthless. It is likewise impossible, he says, to demonstrate,
statistically, the relationship between the punishment for any other
crime and the incidence of such crime. But common sense, he continues,
dictates that consequences as well as likelihood of detection must affect
the decisions of potential murderers and that no other consequence can
have such restraining effect upon the criminally minded man as the
possibility of losing his very life; and he points to general police evidence
in this direction and sometimes to specific instances. The abolitionists
reply that impulsive murderers do not weigh consequences at all and
that the deliberate murderer does not expect to be detected. Buf, retorts
the retentionist, when the robber is on the point of deciding whether or
not to put a loaded gun in his pocket, it is unrealistic to suppose that
the possible consequences do not come to bear upon his decision. But
there is no reason, says the abolitionist, to believe that the prospect of
the death penalty bears any more heavily than life imprisonment; the
real deterrents are certainty of detection and promptness of punishment.
If that were so, says the retentionist, it would suggest that life imprison-
ment is as cruel as the death penalty; in fact, however, imprisonment
for the professional criminal is only a vocational hazard and there is no
such thing as a true “life sentence”, having regard to parole practice.

Furthermore, continues the retentionist, it is not just a question as to
whether the potential murderer rationally considers in advance the pos-
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sible consequences of his behaviour; the question goes much deeper into
the conditioning he has had to abhor murder and associate it with the
death penalty; remove the latter and you invite the potential murderer to
infer that society is taking a more lenient approach and eventually he
‘becomes reconditioned accordingly. Actually, the public is not taking a
more lenient approach says the retentionist; on the contrary the public
still favours the death penalty and to outdistance public opinion would be
to encourage a less strict public morality. The harmful effect of removing
the death penalty may therefore in part be a long term effect rather than
something which will show up dramatically in tomorrow’s statistics.

The modern approach to criminology, says the abolitionist, is away
from the ideas of vengeance, retribution and punishment, in the direction
of correction, rehabilitation and prevention; and the principle underlying
the death penalty assumes a wider exercise of choice and free will than
the behavioural sciences support. The retentionist replies that increasing
emphasis on rehabilitation rather than public protection is being accom-
panied by a fast increasing crime rate and that, in regard to crimes of
violence for gain, the factor of free choice is not being exaggerated against
the murderer, :

The police, who ought to know, are generally in favour of the.death
penalty, say the retentionists. This, reply the abolitionists, is merely
“feeling” unsupported by fact. Even if that were so, which is not admitted,
say the retentionsists, the fact that the police feel this way, and the moral
support they feel the death penally gives them, are in themselves potent
reasons for retaining it.

Capital punishment should be retained, says the retentionist in the
case at least of the murder of a policeman or prison guard by a prisoner
undergoing a life sentence because he can be affected by no other deter-
rent. But, says the abolitionist, imprisoned murderers as a class are well
conducted prisoners and have an excellent record on parole. Only, says the
retentionist, because the worst have been executed.

Capital punishment, says the abolitionist, discriminates among crimi-
nals on the basis of social, economic and minority position—only the poor
and friendless are ordinarily hanged; it perverts justice because juries are
loath to sentence to death; it protracts post trial procedure for similar
reasons; it brutalizes all those who are associated with the execution; and
the latter is subject to tragic bungling, But persons executed, says the re-
tentionist, are a typical cross section of the prison population; these
defects, where they exist, can be put straight administratively; and it is
not a valid objection that the death penalty fails to reach all murderers.

The dialogue, of course, does not always proceed so dispassionately.
As the factual and logical arguments become exhausted and emotions
become excited, some zealous abolitionist may accuse his retentionist oppo-
nent of being vengeful and sadistic, and the retentionsist may suggest in
return that the abolitionist entertains too little concern for the victims of
crime and too much sentimental attachment to the undeserving murderer,

These are the main points with which the person who wishes to reach
a conclusion will have to contend and while this section, by policy, makes
no attempt to indicate the answers, it is hoped that the material set out in
the Paper and Appendices will help him to make up his mind.
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18. BIBLIOGRAPHY

Bibliographies of works on capital punishment, to be found in the
Supreme Court of Canada Library and the Department of Justice Library,
and a select bibliography prepared by the Library of Parliament of works
available in that Library are set out in Appendix M for the convenience
of persons who would like to do further reading on the subject.
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APPENDIX “A”

Table 1 of Murder Siatistics from Appendix 3 of Report of the Royal Commission on
Capital Punishment (U.K.) 1949-53, and Supplementary Table Bringing Table 1 Up 1o Date

. “TapLe 1
MURDER STATEMENT FOR THE YEARS 1900-1949 (ENGLAND AND WALES)

1) @) @) @) ®) ®) @) (8) ©) CoNvICcTED
Number Persons (10} (11) (12) (13) (14) (15) (16)
Number of Persons dis- Number Detained o . Conviction
of cases in | arrested for {charged| for Trial at [Number| Insane during His -Penal Commuted Respited ¢ quashed by
YeAr murders | which Murder at Assizes | acquit- on Guilty | Majesty's | Servitude Death t0 Penal Besptl-e ©| Executed Court of
known | suspect Magis- ted [arraign-| but Pleasure Servitude roadmoor Criminal
to com- trates’ ornot | ment | Insane Appeal
Police | mitted Court tried
suicide -
M F M by M F M F M F M F M F M F M F
1900........ 136 19 58 24 13 38 13 19 4 8 — - | = — 19 1 5| — 2| — 12 1] — —
(47) 1) | a2) (@)
1901 ....... 161 - 37 77 34 17 46 28 18 9 9| — | — | — — 26 2 10 2 1| — 15| — — —
(58) (20) ©)
1902........ 149 23 68 34 16 45 26 16 5 17 — | — | — — 28 5 6 5( — — 21 — — —
(54) @) | 0) (6] .
1903.... ... 171 26 79 38 9 55 23 18 4 18] — —_ _ _ 35 5 11 2| — — 24 3| — —
(63) (2) | (29) @)
1904........ 160 42 69 30 12 44 26 15 6 21| — —_ — _ 26 2 9 2 1| ~ 16| — —_ —
(58) (8) | (18) ®)
1905........ 137 22 75 24 14 47 16 13 4 14| — — — _ 31 1 14 11 — -— 171 — — —_
(45) (2) | (15) () :
1906........ 134 21 60 33 12 43 20 14 2 201 — —_ — — 24 3 15 3| — — 9| -~ — —
(47) (1) | a6) (2)
1907........ 132 19 54 30 8 33 12 9 5 11 — - | =1 = 18 2 10 1| — — 8 1| — —
(51) (3) | (18) (1)
1908........ 159 32 64 32 4 43 24 20 9 13| — — —_ — 23 2 10 2| — —_ 13| — -_ —_
(47) @) | ©20)
1909........ 161 24 69 46 23 49 28 21 5 20 — — —_ — 27 4 7 4 2| — 18| — —_ —_
(52) 1y | 2y @)
10 year
Total..... 1,500 265 { 673 325 128 | 443 | 216 163 53 159 | — — —_ — 257 27 97 22 8] — 154 5] — —
(522) (22) |(190) (26)




¥

1910........ 148 28 62 32 ] 48 25 13 2 30 24 4 8 4 16 —
(59) @ @) “)
1911........ 144 19 73 37 15 53 24 24 5 17 26 5 8 5 16 1
42) - 3) ] (18) ()]
1912........ 152 37 53 36 6 40 23 16 7 15 24 1 9 1 13 —
(59) @) ] 0) 3)
1913........ 178 39 56 46 5 40 27 17 5 17 24 4 8 4 16 —
(67) @) ] @3) @ ~
1914........ 141 44 52 25 6 37 18 14 6 12 20 3 5 3 14 1 (a)
(49) @) | an 2 ’
1915........ 130 Not 47 29 10 28 19 13 2 12 16 3 5 3 10 1)
(49) avail- (20) 1)
able
1916........ 146 “ 50 39 9 31 23 11 12 16 11 4 4 4 7 —
61) 1) | @1 @)
1917........ 127 “ 43 40 6 28 20 18 5 9 14 2 4 2 9 1(b)
(46) @) | (22) (6))]
1918........ 131 34 45 48 14 29 28 12 10 11 17(c) 7 6 7 10 —
(50) ()| 23) @) )
1919........ 176 21 104 37 16 56 27 25 13 20 19 5 5 5 12 —_
(83) @ an
10 year
Total..... 1,473 222 | 585 | 369 96 | 390 | 234 163 67 159 195 38 62 38 123 4
(535) (22) |(203) (20)
1920........ 179 27 86 45 20 62 28 32 8 14 32 3 10 3 21 -
(58) ®) | @5) ®)
1921........ 138 35 44 30 1 40 23 27 7 14 10 3 4 3 5 -
(48) @) 18
1922........ 145 27 52 29 5 41 19 9 3 13 29 5 6 4 20 1®
45) 1y | (15)
1923........ 150 31 49 38 11 37 21 11 14 12 19 2 7 2 1 —
(81) ) | a9 (6]
1924,....... 150 36 45 31 9 24 18 11 3 14 13 1 3 1 9 1)
(45) (14)
1925........ 160 32 74 28 9 57 24 18 8 24 28 (c) 2 7 2 19 —
(35) ®)
1926........ 154 50 38 27 5 37 20 10 5 18 21 3 5 2 15 —
(40) ¢p] @)
1927........ 143 42 40 22 7 38 12 6 6 13 22 3 4 3 16 1 ()
(43) 1) 3)
1928........ 136 32 51 16 3 47 13 13 12 12 23] — 9| — 13 1)
(37) @] ® 49)
1929........ 131 38 33 17 2 32 18 9 7 19 15| — 8| — 7 —_
(28) (ORI
10 year
Total..... 1,486 350 | 512 | 283 72| 415 198 146 73 153 212 22 63 20 136 4
(430) (12) | (132) (12)

The figures in brackets relate to vietims under 1 year and are included in the main total.
{g) Guilty but insane substituted.

(b) Manslaughter substituted.

(c) 1 died immediately after conviction.
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MURDER STATEMENT FOR THE YEARS 1900-1949 (ENGLAND AND WALES)—Continued

69) @) ® @) ®) ® @ ®) ©® ConvicreD
Number P 10) 11) 12) as) 14) (15) G (l_ﬁ)t_
ersons . onviction
Nu?[ber casgg in | Persons dis- Number |Number| y .o Detained quashed by
s arrested for [charged| for Trial at |acquit- Guilty | during His Commuted : Court of
v murders | which Murd Py Asst d on but Masesty" Penal Death to Penal Respited to Executed Criminal
BAR known | suspect urder M:«is- Assizes o:enot arraign- w e "P’]Ig:u};: Servitude - S;-vietTée Broadmoor | —ecUt® é;n;ézla
P:l?ce Iﬁ?t?e-d %ﬁa’i’ tried ment
suicide ou
M r M F M F M F M r M F M r M F M F
1930........ (122 38 30 1% 2 29 11 8 7 1| — —_ — — 13 1 7 1 1{ — 5| =— —_ —_
35) ®
1931........ 138 45 45 22 5 40 17 14 8 17| — —_ — — 17 1 6 1 1| — g — 1| —
@7) @ | Qo) @)
1932........ 125 39 37 24 2 37 27 11 9 20| — — —_ -— 14 1 5 1| — - g — _— -—
(31) @] ®
1933........ 141 40 47 15 2 40 13 11 5 18 — - — — 16 3 6 3| - —_ 0] — - —_
(30) @ @) (¢Y)
1934........ 141 53 53 14 1 47 14 11 7 | — - -— -— 21 3 10 2| 1| — 8 1 2| —
32) ©] @
1935........ 120 55 35 20 5 37 15 11 6 15| — —_ —_ - 19 1 [ 1 1) - 0| — [2@]| —
19) @) @) :
1936........ 145 44 50 27 4 41 26 8 12 20| — —_— —_ - 19 8 10 5 2| — 7 2| — 1
(81) @) | ay 1)
1987... .. 114 33 33 19 30 14 5 14 i1 1| — —_ _ 13| — 4| — 2] — 7| — — -
(26) @] ®
1938........ 126 39 38 16 3 40 14 7 12 12 1] — —_ —_ 19 3 11 3| — —_ 8§ — — —
19) @)
1939........ 157 61 59 15 5 52 12 14 11 11 3| — —_ — 22 3 g 3 3| — 9| — ti(@] —
@1) @] ® ¢V}
10 year :
Total..... 1,329 447 | 427 | 184 31| 303 | 163 100 91 163 5| — —_ —_ 173 24 74 20 1| — 82 3 ] 1
(245) @1) ! ©0) m




91896

147

1940........ 1(23)’ 47 53 12 2 49 10 11 12 14 1 el 17 4 5 3| — 1 1n| —-11®| —
8
1941........ 148 45 58 12 2 53 11 12 10 18 1 —_ 22 1 9 1| — 11| — [2()] —
(11) @)
1942........ 209 85 56 17 2 59 13 11 13 17 6 — 24 1 5 1 2 6| — |1®)| —
@ | @) @) -
1943........ (;s 37 58 16 6 56 19 10 12 24 2 - 25 1 7 1 1 5| — |20 —
194........ 166 25 45 13 1 39 10 7 10 121 — —_ 17 3 4 3 2 10| — 1| —
(35) 4)
1045........ 218 45 65 24 5 49 15 10 15 18 1 — 19 1 7 1 2 10 — - -
45) @1 @ @)
1946........ 148 41 70 17 8 55 13 5 15 17 1 - 30 — 9| — 1 20 — - —
an @ &
1947........ 175 46 62 21 1 55 19 9 16 14 6 2 (e) 25 2 11 2 3 1] — — —
(40) 6| @)
1948........ 171 Not 9% 25 5 69 18 7 25 15 2 — 36 2 | 25(f) 1 4 7 1| — —
@4) | avail- | (@) | @) @)
able
1949........ 136 39 75 21 - 51 17 4 16 15 1 — 28 4 12 31 — 1 15 — |1(]| —
a7 @)} @
10 year
Total..... 1,666 390 | 637 | 178 32| 535 | 145 86 144 164 21 2| 243 19 94 16 15 2| 126 1 8| —
(269) (18) | (29) (8)
TOTAL. 7,454 1,674 |2,834 (1,339 359 |2,176 | 0954 658 428 798 33 21,080 | 130 | 390 | 116 45 2| 621 11 22 1
1900-1949 | (2,001) (95) | (614) (70)
The figures in brackets relate to victims under 1 year and are included in the main total.
{a) Guilty but insane substituted. (b) Manslaughter substituted. (c) 1 died immediately after conviction. (d) 1 by House of Lords. (¢) Pregnant. (f) This

figure includes a number of cases where the sole reason for the decision to recommend commutation was the position resulting from the vote in the House of Commons on the clause in the
Criminal Justice Bill suspending capital punishment for five years.”

(Report, pages 298-301)




SUPPLEMENTARY TABLE, MURDER STATISTICS

FOR ENGLAND AND WALES

Convictrep o Carrrar MURDER

Conviction
Year quashed by
Sentenced to Commuted to Respited to o ted Court of
Death Imprisonment Broadmoor Yecuted Criminal
Appeal
(1) (12) (13) (14) (15) (16)
M. r M. P M. I M. iy M. r
31 2 10 2 2 — 19 — — —
21 — 4 —. 2 — 15 — — —
37 2 14 2 — — 22 — 1 —
23 3 6 2 2 — 14 1 1* —
20 1 9 — 1 — 10 1 — —
25 4 12 3 1 - 11 1 1 —
27 1 25 1 1 — — — 1 —
17 1 13 1 — — 2 — 2% —_
8 1 2 1 — — 5 — 1t —
6 — 1 — — — 5 — — -
8 — 3 — — — 5 - — —
7 — 1 — — — 5 — 1* —
4 — — — — — 3 — 13 —
4 — 1 — — — 2 —_ 1t —

* Conviction of manslaughter substituted.
1 Verdict of non-capital murder substituted.

1 Conviction of manslaughter (on grounds of diminished responsibility) substituted.
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APPENDIX “B”

Discussion and conclusions of the Royal Commission on Capital
Punishment, United Kingdom, 1949-53, as to the function and
deterrent effect of Capital Punishment f

“(d) The Function of Capital Punishment

50. We cannot hope to find reasoned answers to these questions
unless we first consider what purposeé capital punishment is intended to
serve and how far, as now applied in this country, it achieves that
purpose. This is a difficult and controversial subject, long and hotly
debated; and it evoked strongly conflicting views from our witnesses.
It is generally agreed that the scope of this drastic and irrevocable
punishment should be no wider than is necessary for the protection of
society, but there is no such agreement about how wide a scope the pro-
tection of society demands.

. 61. It is commonly said that punishment has three principal purposes
—retribution, deterrence and reformation. The relative importance of
these three principles has been differently assessed at different periods
and by different authorities; and philosophers and penologists have empha-
sised one or another of them, sometimes even to the exclusion of the
others. For the purposes of our inquiry, however, we may accept this
traditional classification and consider the importance of each of the three
principles in relation to capital punishment in Great Britain at the present
time. :

52. Discussion of the principle of retribution is apt to be confused
because the word is not always used in the same sense. Sometimes it is
intended to mean vengeance, sometimes reprobation. In the first sense
the idea is that of satisfaction by the State of a wronged individual’s
desire to be avenged; in the second it is that of the State’s marking its
disapproval of the breaking of its laws by a punishment proportionate
to the gravity of the offence. Modern penological thought discounts retri-
bution in the sense of vengeance. Lord Templewood? went so far as to
say that recently ‘the reforming element has come to predominate and
that the other two are carried incidentally to the reforming element’.
Sir John Anderson® attached greater importance to deterrence, but agreed
in excluding retribution:

‘I think there would be general agreement that the justification for
the capital sentence, as for other salient features of our penal system,
must be sought in the protection of society and that alone... There is
no longer in our regard of the criminal law any recognition of such
primitive conceptions as atonement or retribution. We have, over the
years, fortunately succeeded to a very large extent, if not entirely, in
relegating the purely punitive aspect of our criminal law to the
background.’

7 Q. 8533. .
8 House. of Commons, Official Report, 14th April, 1948, cols. 998-999. -
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53. Lord Templewood and Sir John Anderson had in mind retribution

in the sense of vengeance or atonement. But in another sense retribution
must always be an essential element in any form of punishment; punish-
ment presupposes an offence and the measure of the punishment must
not be greater than the offence deserves. Moreover, we think it must
be recognised that there is a strong and widespread demand for retri-
bution in the sense of reprobation—not always unmixed in the popular
mind with that of atonement and expiation. As Lord Justice Denning
put it®: ' '
; ‘The punishment inflicted for grave crimes should adequately reflect
the revulsion felt by the great majority of citizens for them. It is a mistake
to consider the objects of punishment as being deterrent or reformative or
preventive and nothing else ... The ultimate justification of any punish-
ment is not that it is a deferrent, but that it is the emphatic denunciation
by the community of a crime: and from this point of view, there are
some murders which, in the present state of public opinion, demand
the most emphatic denunciation of all, namely the death penalty.’

N

The Archbishop of Canterbury, while expressing no opinion about the
ethics of capital punishment, agreed with Lord Justice Denning’s view
about the ultimate justification of any punishment.! By reserving the
death penalty for murder the criminal law stigmatises the gravest crime
by the gravest punishment; and it may be argued that, by so doing,
the law helps to foster in the community a special abhorrence of murder
as ‘the crime of crimes’, so that the element of retribution merges into
that of deterrence. Whatever weight may be given to this argument,
the law cannot ignore the public demand for retribution which heinous
crimes undoubtedly provoke; it would be generally agreed that, though
reforma of the criminal law ought sometimes to give a lead to public
opinion, it'is dangerous to move too far in advance of it.

54. The reformation of the individual offender is usually regarded
as an important function of punishment. But it can have no application
where the death penalty is exacted, if ‘reformation’ is taken to mean not
merely repentance,® but re~establishment in moral life as a good citizen.3
Not that murderers in general are incapable of reformation; the evidence
plainly shows the contrary. Indeed, as we shall see later,? the experience
of countries without capital punishment indicates that the prospects of
reformation are at least as favourable with murderers as with those
who have committed other kinds of serious crimes.

55. Discussion of the value of capital punishment has been largely
devoted to the aspect of deterrence. This is an issue on which it is
extraordinarily difficult to find conclusive arguments either way. Both
sides are commonly argued by wide generalisations confidently expressed

9P, 207 (1, 3).

1Fisher, Q. 4087-8. ’ :

21t has sometimes been suggested that the death penalty has a unique value as a
stimulus to repentance, The Royal Commission on Capital Punishment of 1864-66 were
informed that in the opinion of the Governor, Chaplain and Chief Clerk of Millbank
Prison ‘criminals deserving death generally are not likely to reform with ordinary
opportunities, but they do repent before hanging’ (Minutes of Evidence, p. 639).

31t might be argued, as Professor Sellin pointed out (p. 648, footnote), that the death
sentence, subsequently commuted, has a stronger reformative effect in some cases than
an original sentence of life imprisonment would have had; but we received no evidence
which might support this hypothesis.

4 Paragraphs 6561-2 and Appendix 15.
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with little positive evidence to support them. We heard much evidence
about it from numerous witnesses, and were furnished with much rele-
vant information, largely statistical. The greater part of this information
will be found in our Minutes of Evidence, including the evidence ob-
tained from other countries; but, as much of it is not readily available
elsewhere, we have thought it useful to give a full summary of it in an
appendix to this Report.?

56. Supporters of capital punishment commonly maintain that it has
a uniquely deterrent force, which no other form of punishment has or
could have. The arguments adduced both in support of this proposition
and against it fall into two categories. The first consists of what we may
call the common-sense argument from human nature, applicable partic-
ularly to certain kinds of murders and certain kinds of murderers. This
a priori argument was supported by evidence given by representatives
of all ranks of the police and of the prison service. The second compnses
various arguments based on examination of statistics.

57. The arguments in the first category are not only the simplest and
most obvious, but are perhaps the strongest that can be put forward in
favour of the uniquely deterrent power of capital punishment. The case
was very clearly stated by Sir James Fitzjames Stephen nearly a hundred
years agoS:

‘No other punishment deters men so effectually from committing
crimes as the punishment of death. This is one of those propositions
which it is difficult to prove, simply because they are in themselves
more obvious than any proof can make them. It is possible to display

- ingenuity in arguing against it; but that is all. The whole experience of
mankind is in the other direction. The threat of instant death is the
one to which resort has always been made when there was an absolute
necessity for producing some result... No one goes to certain inevitable
death except by compulsion. Put the matter the other way. Was there
ever yet a criminal who, when sentenced to death and brought out to
die, would refuse the offer of a commutation of his sentence for the
severest secondary punishment? Surely not. Why is this? It can only be
because “All that a man has will he give for his life”. In any secondary
punishment, however terrible, there is hope; but death is death its
terrors cannot be described more forcibly.

58. It is true, as has often been pomted out in reply to this argument,
that capital punishment as applied in Great Britain falls very far short
of a threat of instant and certain death to every murder. This is clearly
shown by the figures in Tables 1 and 2 of Appendix 3. During the 50 years
1900-1949, 7,454 murders were known to the police in England and
Wales. In 1,674 cases the suspect committed suicide. During thée same
period 4,173 persons were arrested on a charge of murder and 3,129 were
committed for trial at assizes.?” Of those committed for trial 658 were
acquitted or not tried, 428 were found insane on arraignment and 798
were found guilty but insane. Of those convicted of murder 35 were
sentenced to penal servitude for life or detention during H.M. pleasure
and 1,210 were sentenced to death. Of those sentenced to death 23 had

5 Appendix 6 (pp. 328 fI).

¢‘Capital Punishments’ in Fraser's Magazine, Vol, LXIX, June, 1864, 753.

7 Owing to the basis on which the Criminal Statistics are compiled, this figure does
not include persons charged with murder and convicted of manslaughter or some other
lesser offence; but for the present purpose this effect is immaterial.
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their conviction . quashed on appeal, 47 were certified insane and 506
were reprieved. There remain 632 (621 men and 11 women) who were
executed for murder. There was therefore only one execution for every
12 murders known to the police. In Scotland the proportion was even
lower. In that country during the same period 612 murders were known
to the police, 59 persons were convicted of murder and sentenced to
death and 23 (22 men and 1 woman) were executed. There was therefore
less than one execution to every 25 murders known to the police. But
these odds against being hanged for murder are probably realised only
vaguely, if at all, by would-be murderers. Those who, like Stephen, are
convinced that the fear of death cannot fail to have a more potent effect
on most men and women than the fear of any other punishment are not
likely to be shaken in that conviction by these figures.

59. Capital punishment has obviously failed as a deterrent when a
murder is committed. We can number its failures. But we cannot number
its successes. No one can ever know how many people have refrained from
murder because of.the fear of being hanged. For that we have to rely on
indirect and inconclusive evidence. We have been told that the first thing a
murderer says when he is arrested is often ‘Shall I be hanged?’ or I did
it and I am ready to swing for it’, or something of that kind. What is
the inference to be drawn from this? Clearly not that the death penalty
is an effective deterrent, for he has not been deterred; nor that he
consciously considered the risk of the death penalty and accepted it;
still less that the death penalty was not so effective a deterrent as some
other punishment might have been. The true inference seems to us to be
that there is a strong association between murder and the death penalty
in the popular imagination. We think it is reasonable to suppose that the
deterrent force of capital pumshment operates not only by affecting the
conscious thoughts of individuals tempted to commit murder, but also
by building up in the community, over a long period of time, a deep
feeling of peculiar abhorrence for the crime of murder. ‘The fact that men
are hung for murder is one great reason why murder is considered so
dreadful a crime.’ This widely diffused.effect on the moral consciousness
of society is impossible to assess, but it must be at least as important as
any direct part which the death penalty may play as a deterrent in the
calculations of potential murderers. It is likely to be specially potent in
this country, where the punishment for lesser offences is much more
lenient than in many other’ countrles, and the death penalty stands out in
the sharper contrast:

60. We have already remarked that the deterrent effect of capital
punishment may naturally be expected to operate more strongly to prevent
some kinds of murders than others, and to deter some kinds of individuals
more than, others To form any idea of the extent to Whlch and the way
in which, this expectation coincides with experience, it would be necessary
to have some classification of murders according to motives or causes.
Attempts at such a c1a551ﬁca1:10n have been made, notably by the Home
‘Office in 1905 and by the Home Ofﬁce and Scottish Home Department in
19498, But these are inevitably very general and tentative and for several
reasons ‘can hardly fail to-be misleading if they are taken as more than

8 See Appéndix 3, ’I,‘aioies 4 and 5, and Appendix‘ 6, paragraphs 3-14,
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a rough guide. Such a classification can only be framed in somewhat crude
categories. If it is in terms of motives, it is unsatisfactory, because many
murders are prompted by a combination of motives, or by hidden motives,
or have no obvious motive. If, like the tables prepared for us by the Home
Office and Scottish Home Department, they classify murders in terms of
the relationship between the murderer and his victim, they ean give only
an approximate indication of the motive that inspired the erime. Although
the murder of a wife, for example, will in many cases be committed for
reasons which may broadly be described as of a sexual character, it may be
inspired by the widest range of motives—jealousy, boredom, pity,
exasperation, revenge, a wish to be free to marry another woman or a
desire to dispose of the wife’s fortune. Such analyses can do no more than
lend some support to conclusions that can be reached by commonsense,
namely that capital punishment is likely to act as a deterrent more of pre-
meditated murders than of impulsive ones, and on normal persons more
than on the mentally abnormal. Even these generalisations are subject to
many exceptions. Premeditated murders are committed in spite of the exis-
tence of the death penalty—in them the offender will often calculate on
escaping detection—and it can hardly be doubted that impulsive murders
are prevented by it. Mentally normal persons do commit murder, and
though the deterrent effect of capital punishment will certainly be neg-
ligible on the severely deranged, the question how far persons suffering
from lesser forms of mental abnormality, and especially that difficult and
amorphous category known as psychopaths, are capable of being deterred
by the fear of punishment is far from clear. Our evidence was that some
are and some are not. It was even suggested that in some very rare cases
the existence of capital punishment may act as an incitement to murder on
the mentally abnormal®.

61. Of more importance was the evidence of the representatives of the
police and prison service. From them we received virtually unanimous
evidence, in both England and Scotland, to the effect that they were con-
vinced of the uniquely deterrent value of capital punishment in its effect
on professional criminals. On these the fear of the death penalty may not
only have the direct effect of deterring them from using lethal violence to
accomplish their purpose, or to avoid detection by silencing the victim of
their crime, or to resist arrest. It may also have the indirect effect of
deterring them from carrying a weapon lest the temptation to use it in a
tight corner should prove irresistible. These witnesses had no doubt that
the existence of the death penalty was the main reason why Ilethal
violence was not more often used and why criminals in this country do
not usually carry firearms or other weapons. They thought that, if there
were no capital punishment, criminals would take to using violence and
carrying weapons; and the police, who are now unarmed, might be com-~
pelled to retaliate. It is in the nature of the case that little could be
adduced in the way of specific evidence that criminals had been deterred by
the death penalty. What an offender says on his arrest, probably some time
after the commission of the crime, is not necessarily a valid indication of
what was in his mind when he committed it; nor is it certain that a man

° Howard League, p. 279 (4), Calvert, Q. 3561-2; Henderson, p. 462*% (17); Institute
of Psycho-Analysis, p. 546 (6 (ii) (e)); Sellin, Q. 8888. See also Appendix 6, para-
graphs 20-21,
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who tells the police that he refrained from committing a murder because
he might have to ‘swing for it’ was in fact deterred wholly or mainly by
that fear. Moreover we received no evidence that the abolition of capital
punishment in other countries had in fact led to the consequences appre-
hended by our witnesses in this country; though it is fair to add that
any comparison between Great Britain and most of these countries, with
the exception of Belgium, is vitiated by the differences in social and
industrial conditions and in density of population. But we cannot treat
lightly the considered and unanimous views of these experienced witnesses,
who have had may years of contact with criminals. Some of our most
distinguished judicial witnesses—notably the Lord Chief Justice, Mr.
Justice Humphreys and the Lord Justice General—felt no doubt that
they were rightl. It seems to us inherently probable that, if capital punish-
ment has any unique value as a deterrent, it is here that its effect would
be chiefly felt and here that its value to the community would be greatest.
For the professional eriminal imprisonment is a normal professional risk, of
which the idea is familiar, if not the experience, and which for him carries
no stigma. It is natural to suppose that for such people (except the rare
gangster, who constantly risks his life in affrays with the police and other
gangs) the death penalty comes into an entirely different category from
other forms of punishment. The Commissioner of Police of the Metropolis
told us? of a gang of armed shopbreakers who continued their operations
after one of their members had been sentenced to death for murder and
reprieved, but broke up and disappeared when, on a later occasion, two
others were convicted of another murder and hanged. He thought it ‘a
reasonable inference’ that this was evidence of the uniquely deterrent
effect of the death penalty; and that was the opinion of the police officers
who dealt with the gang. It is also contended that in the case of a violent
prisoner under-going a life sentence the death penalty may be the only
effective deterrent against his making a murderous assault on a fellow
prisoner or a member, of the prison staff. '

62. We must now turn to the statistical evidence. This has for the most
part been assembled by those who would abolish the death penalty; their
object has been to disprove the deterrent value claimed for that punish-
ment. Supporters of the death penalty usually counter them by arguing
that the figures are susceptible of a different interpretation, or that for one
reason or another they are too unreliable and misleading to form a basis
for valid argument. The question should be judged, they say, not on
statistics but on such considerations as we have been examining in the
preceding paragraphs.

63. The arguments drawn by the abolitionists from the statistics fall
into two categories. The first, and by far the more important, seeks to
prove the case by showing that the abolition of capital punishment in other
countries has not led to an increase of murder or of homicidal crime. This
may be attempted either by comparing the homicide statistics of countries
where capital punishment has been abolished with the statistics for the
same period of countries where it has been retained, or by comparing the

1 Goddard, Q. 3109; Humphreys, p. 260 (2); Cooper, Q. 5370-1.
2P, 148 (Appendix B). Extracts from the Commissioner’s evidence about this case
are printed in Appendix 6, paragraph 15.
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statistics of a single country, in which capital punishment has been
abolished, for periods before and after abolition. The second category is of
arguments drawn from a comparison of the number of executions in a
country in particular years with the murder or homicide rate in the
years immediately succeeding.

64.- An inijtial difficulty is that it is almost impossible to draw valid
comparisons between different countries. Any attempt to do so, except
within very narrow limits, may always be misleading, Some of the reasons
why this is so are more fully developed in Appendix 63. Briefly they
amount to this: that owing to differences in the legal definitions of crimes,
in the practice of the prosecuting authorities and the courts, in the
methods of compiling criminal statistics, in moral standards and customary
behaviour, and in political, social and economic conditions, it is extremely
difficult to compare like with like, and little confidence can be felt in the
soundness of the inferences drawn from such comparisons. An exception
may legitimately be made where it is possible to find a small group of
countries or States, preferably contiguous, and closely similar in composi-
tion of population and social and economic conditions generally, in some of
which capital punishment has been abolished and in others not. These
conditions are satisfied, we think, by certain groups of States in the United
States of America, about which we heard evidence from Professor
Thorsten Sellin, and perhaps also by New Zealand and the Australian
States. In Appendix 64 we print a selection from the relevant material.

If we take any of these groups we find that the fluctuations in the homi-

cide rate of each of its component members exhibit a striking similarity.
We agree with Professor Sellin that the only conclusion which can be
drawn from the figures is that there is no clear evidence of any influence
of the death penalty on the homicide rates of these States, and that,
‘whether the death penalty is used or not and whether executions are
frequent or not, both death-penalty States and abolition States show
rates which suggest that these rates are conditioned by other factors
than the dealth penalty’s.

65. A firmer basis for argument is afforded by the trend of the homi-
cide rate in a country before and after the abolition of capital punishment,
and, in a few cases, its reintroduction. The nature of the statistics available
differs from one country to another; in a few the number of homicides
known to the police are available, but more often there are statistics only
of prosecutions for murder or of convictions. The number of homicides
known to the police clearly provides the most informative basis and the
number of convictions the least; the ratio between crimes committed and
convictions may vary widely owing to such factors as the efficiency of
the police, the methods of recording crime and the attitude of the courts;
moreover juries may sometimes be more ready to return a verdict of
guilty when the death penalty has been abolished. But so long as a con-
tinuous series of figures compiled on a‘uniform basis exists for the whole
period under review, we think that the fluctuations in these figures can
be taken as some index of fluctuations in the homicide rate. Whatever

8 See paragraph 24.
4 See paragraphs 32-36 and 51-54.
5P, 650 (41, 44).
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basis is chosen, interpretation of the relevant statistics involves elements
of doubt and difficulty. In most countries where capital punishment has
been abolished, statutory abolition has come after a long period when the
death penalty was in abeyance, and this creates the problem of what date
should be taken as the dividing line. Whatever date may be selected, it
cannot safely be assumed that variations in the homicide rate after the
abolition of capital punishment are in fact due to abolition, and not to
other causes, or to a combination of abolition and other causes. There is
some evidence® that abolition may be followed for a short time by an
increase in homicides and crimes of violence, and a fortiori it might be
thought likely that a temporary increase of this kind would occur if capital
punishment were abolished in a country where it was not previously
in abeyance but was regularly applied in practice; but it would appear
‘that, as soon as a country has become accustomed to the new form of the
extreme penalty, abolition will not in the long run lead to an increase in
crime. The general conclusion which we have reached is that there is
no clear evidence in any of the figures we have examined that the aboli-
tion of capital punishment has lead to an increase in the homicide rate,
or that its reintroduction has lead to a fall.

66. We also review in Appendix 6 such evidence as has been sub-
mitted to us about the possible relation between the number of executions
in particular years and the incidence of murder in succeeding years’.
We need not here consider the evidence in detail; it is sufficient to say
that we are satisfied that no such relationship can be established. (It was
suggested to us by some Scottish witnesses that a fall in the number of
murders and crimes of violence in Glasgow in 1946 was due, or mainly
due, to the carrying out of three executions in that year after capital
punishment had been in abeyance for 17 years, but the available evidence
does not support this conclusion)8 We have suggested (paragraph 59) that
any deterrent effect of capital punishment is likely to reside primarily in
its long-term effect on the attitude of society to murder rather than in
the conscious calculations of potential criminals. If this is so, it cannot be
expected that variations in the number of executions from year to year
would be directly reflected in a rise or fall of the murder rate, and a
failure to find any such correlations cannot properly be used as an argu-
ment against the view that the death penalty is a unique deterrent.

67. The negative conclusion we draw from the figures does not of
course imply a. conclusion that the deterrent effect of the death penalty
cannot be greater than that of any other punishment. It means only
that the figures afford no reliable evidence one way or the other. It
would no doubt be equally difficult to find statistical evidence of any
direct relationship between the severity of any other punishment and
the rise or fall of the crime to which it relates, Too many other factors
come into the question. All we can say is that the deterrent value of
punishment in general is probably liable to be exaggerated, and the effect
of capital punishment specially so because of its drastic and sensational

¢ See Appendix 6, paragraphs 69-73,
7 See Appendix 6, paragraphs 74-87.
8 See Appendix 6, paragraphs 78-80.
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character. The conclusion of Professor Sellin, who has made a profound
study of this subject, is summarised in the answers to four of the ques-
tions we put to him:

‘8916. We cannot conclude from your statistics . . . that
capital punishment has no deterrent effect?—No, there is no such
conclusion,

8917, But can we not conclude that if it has a deterrent effect
it must be rather small?—I can make no such conclusion, because
I can find no answer one way or another in these data. .. . It is
impossible to draw any inferences from the material that is in my
possession, that there is any relationship . . . between a large
number of -executions, small number of executions, continuous
executions, no executions, and what happens to the murder rates.

8918. . .. I think you have already agreed that capital punish-
ment cannot, on the basis of your figures, be exercising an over-
whelmingly deterrent effect?—That is correct.

8919. . . . But you would not like to go any further than
that?—No. . . )]

68. We recognise that it is impossible to arrive confidently at firm
conclusions about the deterrent effect of the death penalty, or indeed
of any form of punishment. The general conclusion which we reach, after
careful review of all the evidence we have been able to obtain as to the
deterrent effect of capital punishment, may be stated as follows. Prima
facie the penalty of death is likely to have a stronger effect as a deterrent
to normal human beings than any other form of punishment, and there is
some evidence (though no convincing statistical evidence) that this is in
fact so. But this effect does not operate universally or uniformly, and there
are many offenders on whom it is limited and may often be negligible.
It is accordingly important to view this question in a just perspective and
not to base a penal policy in relation to murder on exaggerated estimates
of the uniquely deterrent force of the death penalty.” (Report, pages 17-24)
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APPENDIX “C”

Chapier Il of the Report of the Joint Committee of the Senate and
House of Commons on Capital Punishment, June 27, 1956

“CHAPTER III—RETENTION OR ABOLITION

SECTION 1: ARGUMENTS FOR RETENTION

(1) Deterrence

29. The Commitiee was impressed by the support of the death penalty
by those having responsibility for law enforcement including all provincial
attorneys general except the attorney general of Saskatchewan. The
experience of the officials supporting this view indicated that it was an
effective deterrent to murder. They considered that it was particularly
effective in deterring professional criminals from carrying weapons and
committing crimes of violence. In addition, it was contended that aboli-
tion would endanger police because a criminal seeking to avoid arrest
would have much less fear of the consequences of the use of firearms or
violence. Capital punishment was also said to be an integral part of
Canada’s respected structure of law enforcement which probably deters
a substantial number of professional criminals from entering Canada.

(2) Retribution

30. Capital punishment was said to be a just and appropriate punish-
ment for murder. It was claimed that, above all other punishment, it
marks society’s detestation and abhorrence of the taking of life and its
revulsion against the ‘crime of crimes’. In the retributive sense, capital
punishment was supported not because of a desire for revenge but rather
as society’s reprobation of the grave crime of murder. It was also argued
that, as a result of capital punishment, there had developed over a long
period of time, in the words of the United Kingdom Royal Commission, ‘a
deep feeling of peculiar abhorrence for the crime of murder’.

(3) Public Opinion

31. It was contended that public opinion in Canada remained substan-
tially in favour of capital punishment and that it would be unwise for the
Canadian Parliament to abolish capital punishment contrary to the wishes
of a majority of the Canadian citizens. ’

(4) Prison Administration

32. It was claimed that additional administrative problems would
arise in penitentiaries if all convicted murderers were imprisoned. The
conduct in prison of murderers, whose death penalties had for extenuating
‘reasons been commuted to life imprisonment, was said to be no reliable
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guide to the conduct of persons in respect of whose capital offences there
had been no sufficiently extenuating circumstances to warrant com-
mutation.

33. The Commissioner of Penitentiaries, who expressed no view on the
principle of abolition of capital punishment, suggested that consideration
should be given to the retention of capital punishment for the convicted
murderer who commits a subsequent murder in prison or in the course of
an escape. He said that, if this existing deterrent were removed, appre-
hension would exist concerning the safety of the prison staff and the gen-
eral public from prisoners for whom, because they were already serving
life sentences, a further sentence of imprisonment could have no deterrent
effect.

34. One related argument, which has been made in other jurisdictions
to the effect that capital punishment in a painless and humane form is less
cruel than punishment by life-long imprisonment, was not put to this
Committee.

(5) Propensity to Crimes of Violence

35. It was also suggested that care should be used in making com-
parisons with the experiences of the United Kingdom and other countries
in Western Europe which have been longer established and are more
homogeneous as regards the racial origin, the language, the religion and
outlook of their citizens than Canada. In a young and growing country like
Canada, with a mixed population representing many nationalities, there
was a greater need for the deterrent control provided by capital punish-
ment. The murder rate, however it was measured, was said to be appreci-
ably higher in both the United States and Canada than in Western Europe,
as was the proportion of deliberately-planned homicides. Hence, it was
argued, that greater danger exists on this continent of an increase in
violent crime if capital punishment were abandoned. Moreover, it was
contended that professional criminals were more likely to resort to vio-
lence. To this class of criminal, capital punishment was a more effective
deterrent than mere imprisonment to which they were already hardened
and which they tended to regard as an occupational hazard.

SeEcTION 2: ARGUMENTS FOR ABOLITION

(1) Not an Effective Deterrent

36. Capital punishment was said to have no unique deterrent effect
which would not be accomplished by imprisonment. It was claimed that a
considerable proportion of murders are committed in circumstances of
sudden passion and such murderers cannot be deterred by threat of the
consequences. In contrast, those who carefully plan a murder or a crime
like robbery from which murder results, were alleged to plan deliberately
to avoid detection and are not influenced by the threat of the death pen-

_alty. In effect it was claimed that the only person who might be deterred
is the normal law-abiding citizen, who would not murder in any case. In
substance, the argument was that certainty of detection and apprehension
is a more effective deterrent than severe punishment. This argument was
reinforced by reference to some theories of the behaviour sciences which
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indicate that capital punishment has no special deterrent effect against
those who expose themselves to it. Apart from those who can meet the
test of the legal defence of insanity, it was also contended that a consid-
erable proportion of murderers are not fully responsible and cannot be
restrained by the threat of a particular punishment. The argument deny-
ing any effective deterrent influence of capital punishment was supported
by statistical references which were said to prove that capital punishment
exercises no deterrent effect and that variations in the incidence of mur-
der are not affected by the presence or absence of capital punishment,
These statistics are discussed more fully in the next section of this chapter.

(2) Morally Wrong

37. It was contended that it is morally wrong for the state, as well
as an individual, 10 take human life. The punishment was said to be at
variance not only with the principles of Christianity but also with the
humanitarian and social developments which characterize the modern
world. It was alleged to be an obsolete, barbarous punishment which
has been successfully dispensed with in most civilized countries and
that it is out of step with modern morality and thought. It was also
claimed that the public is revolted by the barbarous nature of the
punishment.

(3) Based on Revenge

38. It was alleged that the death penalty is not justified as a deterrent
and is retained only as a retributive punishment in the worst sense of
expressing society’s revenge against the murderer. It was contended that .
revenge should not be part of any just punishment and that the death
penalty fails completely to afford any special protection to society.

(4) Morbid Aspects

39. It was coniended that capital punishment is not only unjust
to the murderer and ineffective as a deterrent, but is brutalizing in that
it has a bad effect, not only upon prisoners and staff of the institutions
where it takes place, but on society at large. It was said that the dis-
proportionate publicity which surrounds a murder trial and an execution
reflects the morbid instincts aroused by the death penalty. The shocking
scenes which have accompanied some executions were cited in proof
of these assertions as to the degenerative influence of capital punishment.

(5) Risk of Error

40, The punishment is irrevocable and the risk of executing an
innocent person was alleged to justify abolition.

(6) Adverse Effect upon Administration of Justice

41. On the other hand, it was argued that guilty persons sometimes
go free because juries are unduly swayed in their verdicts by fear of
the death penalty. The punishment was criticized as unequal because the
accused person who is able to employ competent counsel is much less
likely to be exposed to it than the indigent person.
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(7) Prison Administration

42. Opponents of the death penalty alleged that the incarceration of
all convicted murderers will pose no special problems for prison admin-
istration and argued that, as a class, murderers have a superior record
to other types of prisoners. Some also urged that, even if the housing
of all convicted murderers presented difficulties, it would be improper
to permit mere administrative considerations to stand in the way of
abolition which was justified on broad grounds of public policy.

SECTION 3: STATISTICS RELATING TO DETERRENCE

43. Throughout the literature on this subject and in many of its early
hearings, the Committee noted references to the statistical studies of
Professor Thorsten Sellin and the Committee was fortunate in arranging
for his attendance. His evidence presented statistical surveys comparing
homicide rates (as defined in paragraph 27) in various jurisdictions in
relation to the use of capital punishment.

44, Professor Sellin’s oral evidence fell into three categories and
was later supplemented by written evidence on a fourth matter. First,
he compared homicide rates in several groups of states in the United
States having similar social and economic characteristics, including in
each group both states which have abolished and states which have
retained capital punishment. In this way he sought to avoid the danger
of comparing homicide rates in states with different traditions and social
conditions. These comparisons indicate that homicide rates are similar
in the various groups of states in which traditions and social conditions
are substantially the same regardless of whether these states have retained
or abolished the death penalty.

45, Professor Sellin’s second group of comparisons traced the pattern
of homicide rates, before and after abolition, in jurisdictions which have
abolished the death penalty and included information on jurisdictions
where capital punishment was restored after a period of abolition. These
statistics also indicate that the trend of homicide rates does not appear
to be affected appreciably by the presence or absence of capital punish-
ment, and that no significant change in the rates followed abolition or
re-imposition of the death penalty.

46. His third group of statictics related to the incidence of homicide
in Philadelphia before and after well-publicized executions and indicated
that the executions appear to have had no appreciable effect on the
number of homicides reported.

47. Finally, Professor Sellin and the Reverend Father Donald J.
Campion submitted written studies of police killings in certain United
States jurisdictions including both abolition and retention states. These
studies, while comprehensive for the jurisdictions covered, did not con-
tain data from some imporftant states and muncipalities. They indicated
that the rate of police killings does not appear to be affected appreciably
by the presence or absence of capital punishment.

48. The interpretation of this statistical data involves difficulty
because the figures cannot express the differences in tradition, standards
of law enforcement, social conditions and other factors in various coun-

57



tries or even regions within a country. It seems impossible to determine
to what extent the movement of homicide rates may have been influenced
by causes other than abolition or by a combination of abolition and other
causes. However, the figures from other countries indicate that homicide
rates are influenced by factors other than the death penalty, which are
not easily measured or assessed, and this makes it difficult to deduce
from the statistics available that abolition in Canada would not influence
the homicide rate.

49. The Committee noted that Professor Sellin went farther in his
presentation to it than in his presentation to the United Kingdom Royal
Commission on Capital Punishment(1), In his evidence before the Royal
Commission he stated in answer to a question that it could not be con-
cluded from his statistical studies that capital punishment had no
deterrent effect. In his evidence to this Committee he stated(2), ‘What the
statistics prove is not the case for ‘or against the death penalty, but the
case against the general deterrent effect of that penalty’.

. 50. While the Committee recognized that this statistical information
assists in an understanding of this subject, it shared the opinion of the
United Kingdom Royal Commission that too much should not be read
into the failure to find a correlation between the death penalty and
homicide rates in these statistical surveys. The Royal Commission con-
cluded its survey of these statistics as follows: ‘The negative conclusion
we draw from the figures does not of course imply a conclusion that
the deterrent effect of the death penalty cannot be greater than that of
any other punishment. It means only that the figures afford no reliable
evidence one way or the other. It would no doubt be equally difficult to
find statistical evidence of any direct relationship between the severity
of any other punishment and the rise or fall of the crime to which it
relates. Too many other factors come into the question. All we can say
is that the deterrent value of punishment in general is probably liable
to be exaggerated, and the effect of capital punishment specially so
because of its drastic and sensational character’.

SEcTION 4: CONCLUSIONS

51, Abolition of capital punishment would involve a major change
in the law and the Commitiee considered that it must approach this
guestion on the basis of whether or not such a change would prejudice the
safety and well-being of the public. .

52. In considering the arguments for and against abolition, the Com-~
mittee was conscious of the view of the provincial attorneys~general and
other officials responsible for law enforcement from whom it received
evidence that capital punishment is an important and necessary deterrent
to murder. As indicated in paragraph 50, the Committee did not consider
that this opinion is displaced by other evidence based upon statistical
comparisons, and the Committee has concluded that capital punishment
does exercise a deterrent effect, which would not result from imprison-
ment or other forms of punishment.

W Report of U.K. Royal Commission on Capital Punigshment, 1949-53 (Cmd. 8952)
H.M.S.0. London.

@ 1954 Minutes 6f Proceedings and Evidence, No. 17, p. 671 (Queen’s Printer, Ottawa).

58




53. The failures of capital punishment as a deterrent are obvious
from the number of murders still committed. Ifs successes are unknown
because it is impossible to determine the number of persons it has
deterred from murder. One measure of its deterrent effect was afforded
by an analysis of murders which indicated that a considerable proportion,
probably in excess of half, are committed under the compulsion of over-
whelming passion or anger where no deterrent could have been effective.
This would seem to demonstrate that the death penalty, coupled with
the excellexit standards of law enforcement prevailing in- Canada, has
been successful in deterring the commission of deliberate premeditated
mi‘,u‘ders and reducing their incidence to minimum proportions. The
deterrent effect may also be indicated by the widespread association of
the crime of murder with the death penalty which is undoubtedly one
reason why murder is regarded as such a grave and abhorrent crime.

54. The Committee has already indicated in paragraph 28 that
comparisons between different countries on the basis of available sta-
tistics must, of necessity, be made with reservations. However, the Com-
mittee considered that criminals in North America appear more prone
to the use of firearms and violence than European criminals. The Com-
mittee does not attempt to explain why this should be so, although it
appears likely that it results from the comparative youthfulness of North
American society and the variegated nature of its population. Whatever
the reason may be, the Committee is of the opinion that it is obviously
more imperative to retain the ‘stern penalty of capital punishment
as a continuing restraint against the use of violence by -professional
criminals. ' -

55. The Committee also noted a difference in the types of murder
committed in Canada and the United Kingdom. In the United Kingdom,
murders of the familial-passion type which are not subject to control by
the death penalty, or any other penalty, constitute an appreciably higher
proportion. In contrast, it seems that, proportionately, twice as many
Canadian murders are committed in connection with robbery which
indicates that, on the whole, Canadian murders are committed more
frequently by professional criminals. The Committee has concluded that
the death penalty is most likely to operate as a restraint and a deterrent
to professional criminals who are obviously not deterred from crime by
the risk of imprisonment alone, and that it is necessary to retain capital
punishment to minimize the tendency of Canadian criminals to use
violence in the commission of other crimes.

56. The Committee, while recognizing the substantial support given
by many persons to the abolition of capital punishment, considered there
is a still wider group who- support and accept capital punishment. This
support reflects the public’s revulsion against murder, the ‘crime of
crimes’. Equally, the Committee considered that the public abhorrence
of murder reflects a traditional attitude built up by..the reservation of
capital punishment for this particular crime. The abolition of a penalty
traditionally accepted as a just and effective deterrent could only be
recommended if the evidence clearly established that the ordinary citizen’s
view of its.efficacy was. demonstrably wrong. The experience of other
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jurisdictions shows that abolition, in the face of strong public support
of capital punishment, might lead to confusion and doubt which adversely
affect the administration of justice. ' .

57. The Committee, in reaching the conclusion that it is in the public
interest to retain capital punishment, took into account addifional con-
siderations relating to the apprehension, trial, and custody of accused
persons upon which it desired to record its views.

58. The Committee was of the opinion that capital punishment does
protect the police to a greater extent than imprisonment alone would
do by deterring criminals from using firearms or violence to facilitate the
commission of crimes, or escapes from arrest or attempted apprehension.

59. Some witnesses suggested that juries might be swayed by fear
of the death sentence, and refuse to render murder verdicts in appro-
priate cases with the result that the guilty are not punished. The Com-
mittee, however, accepted the view of most law-enforcement authorities
appearing before it that the great majority of jurors do not shrink from
their duty because of fear of accepting responsibility for a sentence of
capital punishment. While there is ample evidence that court and jury
alike insist on the highest standards of proof in murder trials, the Com-
mittee did not consider that the existence of .the death sentence inter-
feres with the administration of justice. There are undoubtedly cases
where the verdicts of juries, either acquitting or convicting for a lesser
offence, are not easily reconciled with the evidence, but the Committee
considered that, in these instances, juries may have been moved by their
sympathy with the accused rather than by any reluctance to impose
capital punishment,

60. Considerable emphasis was put on the risk of irrevocable error
in capital convictions. The fact that there was no known Canadian in-
stance of the execution of an innocent person indicated the effectiveness of

present procedures by way of trial and executive review and this suggests

that the risk of error does not present a reasonable argument for
abolition in Canada. '

61. The Committee considered that the proper management of prisons
and executions can and does prevent adverse effects on prisoners and the
public generally, and there was no evidence that properly trained and
selected personnel, charged with the duty of superintending all details of
executions, are left with any lasting ill effects.

62. The Committee took note of both the report of the United
Kingdom Royal Commission on Capital Punishment, 1949-53, and the
subsequent debates in the United Kingdom Parliament. Recently the
British House of Commons approved the abolition of capital punishment.
The Committee did not consider that the recent decisions of the United
Kingdom House of Commons afford any compelling reason for it to re-
consider its decision. There are obvious differences between the two
countries which may indicate that capital punishment is necessary and
more effective in Canada. Moreover, the Committee noted that the votes
in favour of abolition were carried by small majorities and that public
opinion in the United Kingdom appears divided. on the question. If the
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United Kingdom Parliament abolishes capital punishment, the experience
of that country after abolition may be of assistance to Canada in the event
that this question is studied again, as this Committee considers it should
be, within the next decade.

63. While the Committee considered that capital punishment should
be subjected to periodic review by Parliament, it recommends that the
death penalty should be retained as the mandatory punlshment for the
cmme of murder.” (Repont, pages 10- 16)
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L APPENDIX “p”

ot .
-

Table A from Appendix “B” to the Report of the Joint Committee of

the Senate and House of Commons on Capital Punishment, June 27,

1956, showing disposition of capital cases, 1867-1954 and a supple-
mentary table bringing Table A up to date

Nore: This Table, and the following supplementary Table, carry each case through to its
conclusion under the year in which the sentence was imposed. ’

“TABLE A: DISPOSITION OF CAPITAL CASES, 1867-1954

This Table is the counterpart of Table I in Appendix 3 of the United Kingdom Royal Com-
mission Report on Capital Punishment, 1949-53 at pages 298-301. ““Otherwise’’ means ‘‘otherwise
disposed of by the court of appeal”’, i.c., by quashing the conviction and entering a verdict of not
guilty or ordering a new trial or substituting a verdict for a lesser offence.

M.—Marz
F.—FeMALE

Sentenced .

Executed Commuted Otherwise
Year to death

M. F. M. ¥, M. .| M. B,
1867....... Ceeeseseaseseees 7 1 2 0 5 1 0 0
1868..veurevvrrennennnnaass| 11 0 4 0 7 0 0 0
1869..... e eererrerceaeeean 8 0 6 0 1 0 1 0
S WeArS...iveiervirerreraaal| 20 1 12 0 13 1 1 0
X1 () 6 0 0 0 6 0 0 0
1871...... et 12 1 2 0 9 1 1 0
1872, 0iiviiiiiiiennn. PR I 1} 1 3 1 13 0 0 0
: 10 1 6 1 4 0 0 0
13 0 3 0 10 0 0 0
14 1 3 0 11 1 0 0
15 0 4 0 11 0 0 0
3 0 2 0 1 0 - 0 0
12 1 4 0 8 1 0 0
8 1 4 ) 0 4 1 0 0
109 6 31 2 77 4 1 0
6 0 5* 0 1 0 0 0
12 1 8 0 4 1 0 0
8 0 3 0 5 0 0 0
8 1 5 0 3 1 0 0
10 1 9 0 1 1 0 0
20 0 11 0 9 0 0 0
8 0 4 0 4 0 0 0
6 0 3 0 3 0 0 0
12 0 7 0 5 0 0 0
2 0 2% 0 0 0 0 0
92 3 57 0 35 3 0 0
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Sentenced

Executed

Otherwise

Year 0 death . Commuted

M. BOR M. F...| M F. " M. F,
1890, cvnt it iiiiienen 12 0 10 0 2 0 0 0
1891, i iviiiiiiinn 4 0 2 0 2 0 0 0 -
1892.,....0.. Creearaes 6 0 2 0 4 0 0 0 .
1893......000 Cereieaiaanaas 7 0 2 0 5 0 0 0 .
1894, . 0viiiiiiiiiininiinans 8 0 5 0 8 0 0 0 -
1895, ittt 5 0 3 0 2. 0 0 0
1896..civeiviiiniieenss 5 0 1 0 4 0 0 0 -
R N 6 1 4 0 1 0 1 1.
1898.. 14 0 7* 0 6 0 1** 0 -
1899, ittt ittt 11 3 8 3 3, 0 0 0
10 yearS.cveevereinvsneranss 78 4 44 3 32 0 2 1
1900, ... iiiiii it e 8 0 6 0 2 0 0 0
1901...00ienne.. 7 0 3. 0 -4 0 0 0
1902, 13 0 9 0 4 0 0 0
1908, .ccvivenenn 12 0 5 0 7 0 0 0
1904, 00iennnnnn 12 0 6 0 4 0 2 0
1905.......000s. 9 1 5 0 3 0 17t 1 -
1906............ 6 0 2 0 3 0 1 0
1907....... 12 0 7 0 5 0 0 0
1908........ 16 0 8 0 -7 0 1 0.
1909 cvuin et vaeneeanas 17 1 12 0 3 1 2 | 0.
10 years. i e ivearienennns 112 2 63 0 42 - . 1 7 1
1910.... 16 1 12 - 0. 3! 1 1 0
1911.... 13 1 7 0 4 1 2 0.
1912 29 1 8- 0 20 . 1 1 (18
1913.... 25 1 9 0 14 0 2 1.:
1914.... 29 1 15 0 13 1 1 0.
1915. 28 2 14 0. 12 2 2 0 .
1916. 19 1 9* 0 9 0 1 1..
1917.... 16 2 6 1 10 0 0 1.
1918.... 15 0 6 0. 8. 0 1 0
1919 35 2 20* 0 13 1 2t 1
10 years 225 12 | 106 1 .| 106 7 | 13 4
1920 21 2 7 0 11 t92 3 0
1921.. 16 0 7 -0 6 0 3 0
1922.. .24 1 11 . -1 8. <0 . 3] 0
1923.. 15 1 11 0 3 0 1 1
1924.. 23 1 10 0 9 1 4 0
1925, 19 0 9 0 9 0 1 0
1926. . 10 0 6 0 2 0 2 0
1927.. 16 1 11 0 4 1 1 0
1928.. 18 0 6 0 7 0 5 0
1929 22 0 14 0 6 0 2 0
10 years..vvi v e inennnnnns 184 6 92 1 65 4 27 1
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TABLLE A: DISPOSITION. OF CAPITAL CASES, 1867-1964—Cone.

Sentenced o : .

- Year to death 'Exhecuted Commuted Otherwise

M. | B M Fo.| M F. M. F.

23 ¢ 0: 13 | 0. 5. 0 5 0

32 0 25 0 3. 0 4 0

2 1 13 ° 0: 5 0 4 1

21 - 0| - 16 0 3 ] 2 0

23 . 3 11 . 1. 4 1 8 1

c14 3 11 1. 2 1 1 1

21 1) 14 0: 3. 1 4| 0

“u | o, 7 0 2. 0 5 0

18 . 1 8 1] 8 0 2 0

0 | 1 4.1 0| 3 1 3 0

198 .| -10 122 3, 38 4 38 3

1040, .. vivviiiiiininn 19 2, 9. 0 6 0 4 2
1941 0cniiiiiiinndtn, 15 : 0: 7 0 7 0 1 0
1942, ..0iiininaiiiins, 12 : 1 |- 6° 0 ! 0 5 1
19430t 10 ¢ 0. 7 0 1 ] 2 - 0
044,000 18 ! 0 9 0 4. 0 LR 0
1046, .0oiiininiinan. 19 0 10 0 b 0 4 - 0
1946..00vvviniennnn... 24 . 5 12 1 7 -1 5 3
147,000, 19 - 0 10 5 0 3 -0 6 0
1048.....0c000viiie 26 - 0. 13* 0 5 0 8t 0
1040 cnneiininn s 2010 11 0 6 0 12 0
191 8 94 1 45 1 52 6

20 - 1. 10 - 0 3 0 7 1

17 2 10 - 1 2 1 b 0

26 - 0: 10 - 0 8 0 8 - 0

2. [ 0 8 0 6 0 8 0

25 0: | '10: 0 4 0 11f 0

110 3 48 1 23 1 39 1

* Includes one condemned perabn who committed suicide.
“* Includes one condemned person who died‘ in police hospital, ‘
-1 Includes one condemned person who died before date fixed for execution.

1 Condemned person who died before consideration of case by Governor in Council,
} Includes three condemned persons whose cases ‘were still before Appeal Courts.’ !
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SUPPLEMENTARY TABLE, CAPITAL CASE STATISTICS F'OR CANADA

This Supplementary Table, in order to accord with the main Table, counts all death sentences
imposed, including more than one sentence imposed upon the same accused for the same offence as
the result of a new trial. The figures in brackets eliminate this duplication. For example, four persons
who were convicted and sentenced to death in 1950 were granted new trials and were thereafter
again convicted and sentenced to death in 1950, 1951, 1951 and 1952 respectively. The first conviction
and sentence imposed on each of these people has been removed from the figure 20" and the figure
77, for 1950, to give the figure **(16)" and the figure ‘*(3)”’. The second conviction and sentence is
included, of course, for the year in which it ocemrred, namely, 1950, 1951, 1951 and 1952 respectively,

Year- St?fleei(ﬁ? Executed - Commuted Otherwise
M. T. M. P M F.| M F.
20 (16) 1 10 0 3 0 7(3) 1
17 (15) 2 10 1 2 1 |° 5@ 0
26 (22) 0 10 0 s |. 0 @ | .0
22 (20) 0 10% 0 "6 0 6@ | o0
27 (23) 0 11 0 4 0 12 (8) 0
17 (16) 1 6 0 8 1 3 (2) 0
18 (16) 1 5 0 5 0.1 8@ 1
12 (11) 0 3 0 5 0| 4@ 0
21 .(21) 0 3 0 16 0 2 (2) 0
18 (15) 0 3 0 1 0 4 Q) 0
198(175) 5. 71 1 68 2 59(36) | . 2
12 (10) 0 2 0 6 0 4 (2) 0
17 (17) 0 1 0 10 0 | 66 0
13 (13) 0 .2 0 7 0 4 (&)F 0
12 (12) 0 0 0 7 0 5 (5)t 0
5 (5) 0 0 0 3 S0 2 @ 0
9 (8) 0 0 0 1 0 ERG )
68 (65) 0 5 0 34 0 29(26) 0

_# Upto May 25, 1965.
* Includes two condemned persons who committed suicide, -
T Includes one condemned person who case is still before Appeal Court.
$t Includes six condemned persons whose cases are still before Appeal Courts. »

N.B. It should be noted, if comparing these figuves with statistics proviously given, that f,here
are two more cases in 1954 because of the correction of the omission of two cases in that year.
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APPENDIX “E*

Criminal code seciions defining and classifying murder

“201. Culpable homicide is murder

(a) where the person who causes the death of a human being
(i) means to cause his death, or '

(ii) means to cause him bodily harm that he knows is likely to
cause his death; and is reckless whether death ensues or
not; ’

(b) where a person, meaning to cause death to a human being
or meaning to cause him bodily harm that he knows is likely to
cause his death, and being reckless whether death ensues or
not, by accident or mistake causes death to another human being,

notwithstanding that he does not mean to cause death or bodily
harm to that human being; or

(c) where a person, for an unlawful object, does anything that he
knows or ought to know is likely to cause death, and thereby
causes death to a human being, notwithstanding that he desires.
to effect his object without causing death or bodlly harm to any
human being.

202. Culpable homicide is murder where a person causes the death.-
of a human being while committing or attempting to commit treason or
an offence mentioned in section 52, [sabotage] piracy, escape or rescue
from prison or lawful custody, resisting lawful arrest, rape, indecent
assault, forcible abduction, robbery, burglary or arson, whether or not
the person means to cause death to any human being and whether or not
he knows that death is likely to be caused to any human belng, if

(a) he means to cause bodlly harm for the purpose of
(i) facilitating the commission of the offence, or
(ii) facilitating his .flight after committing or attempting to com-
mit the offence,
and the death ensues from the bodily harm,;
(b) he administers a stupefying or overpowering thing for a purpose
mentioned in paragraph (a), and the death ensues therefrom;
(¢) he wilfully stops, by any means, the breath of a human being for
a purpose mentioned in paragraph (a), and the death ensues
therefrom; or
(d) he uses a weapon or has it. upon his person
(i) during or at the time he commits or attempts to commit the
offence, or
(ii) during or at the time of his flight after committing or
attempting to commit the offence,
and the death ensues as a consequence.

66




202A. (1) Murder is capital murder or non-capital murder.
(2) Murder is capital murder, in respect of any person, where
(a) itis planned and deliberate on the part of such person,

(b) it is within section 202 and such person

(i) by his own act caused or assisted in causing the bodily harnm
from which the death ensued,

(ii) by his own act administered or assisted in administering
the stupefying or over-powering thing from which the death
ensued,

(iii) by his own act stopped or assisted in the stopping of the
breath from which the death ensued,

(iv) himself used or had upon his person the weapon as a conse~
quence of which the death ensued, or

(v) counselled or procured another person to do any act men-
tioned in subparagraph (i), (ii) or (iii) or to use any weapon
mentioned in subparagraph (iv), or

(c) such person by his own act caused or assisted in causing the
death of

(i) a police officer, police constable, constable, sheriff, deputy
sheriff, sheriff’s officer or other person employed for the
preservation and maintenance of the public peace, acting in
the course of his duties, or

(ii) a warden, deputy warden, instructor, keeper, gaoler, guard
or other officer or permanent employee of a prison, acting in
the course of his duties,

or counselled or procured another person to do any act causing

or assisting in causing the death.

(3) All murder other than capital murder is non-capital murder.

203. (1) Culpable homicide that otherwise would be murder may be
reduced to manslaughter if the person who committed it did so in the
heat of passion caused by sudden provocation.

(2) A wrongful act or insult that is of such a nature as to be sufficient
to deprive an ordinary person of the power of self-control is provocation
for the purposes of this section if the accused acted upon it on the sudden
and before there was time for his passion to cool.

(3) For the purposes of this section the questions
(a) whether a particular wrongful act or insult amounted to provoca-
tion, and

(b) whether the accused was deprived of the power of self-control
by the provocation that he alleges he received,

are questions of fact, but no one shall be deemed to have given provoca-
tion to another by doing anything that he had a legal right to do, or by
doing anything that the accused incited him to do in order to provide
the accused with an excuse for causing death or bodily harm to any human
being.
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(4) Culpable homicide that otherwise would be murder is not neces-
sarily manslaughter by reason only that it was committed by a person
who was being arrested illegally, but the fact that the illegality of the
arrest was known fo the accused may be ev1dence of provocation for the
purpose of this section.” :

- Note: It should also be noted that infanficide is not classified as murder but
as o separate offence punishable wzth unpnsonmen‘k up to five yews. Infanticide
is ‘described as follows:

“204. A female person cormmits infanticide when by a wilful act
or omission she causes the death of her newly-born child, if at the
time of the act or omission she is not fully recovered from the effects
of giving birth to the child and by reason thereof 'or of the effect of
lactation consequent on the birth of the child her mlnd is then dis-
turbed.” .
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- APPENDIX “F”:."

I. Extracts from the Summary> of the 1961 Report of the Home Office
Research Unit (U.K.) entitled “Murder”

“CHAPTER I

Crimes known to the police and proceedings taken

1. Figures providing the best basis for a consideration of the trend
in the number of murders are those of murders known to the police in
each year, adjusted by deducting those which the police later found not
to be murder or the courts disposed of as offences other than murder.
Comparisons between the numbers of murders committed in periods before
and after the Homicide Act, 1957, came into operation (on 21st March,
1957) are, however, difficult to make because the Act altered the defini-
tion of murder and also introduced the special defence of diminished
responsibility (s.2), as a result of which some persons who would formerly
have been convicted of murder may now be convicted of manslaughter. It
is probable that, but for the operation of the Homicide Act, most of these
‘diminished responsibility’ cases would have remained on record as
murders and therefore, in the figures quoted below, these cases have been
allowed to remain as if they had been murders, except where section 2
manslaughter is separately mentioned.

2. The long-term trend 'in the murder rate may be indicated by
comparing the annual averages for the three decades 1931-40, 1941-50
and 1951-60. During the period 1931-40 the annual average was 130;
during 1941-50 it was 152; and during 1951-60 it was 149. Between 1931
and 1960 the population increased by approximately 15 per cent; the
average annual number of murders per million of the population was 3.2
during the period 1931-40 and 3.3 during the period 1951-60.

3. The annual average of murders for the period 1954-56 (the last
three complete years before the Homicide Act came into operation) was
143, and for the period 1958-60 it was 160. This represents an increase
of 11 per cent. The corresponding increase in all crimes of violence
against the person was 69 per cent.

4. The annual figures show wide ﬂuctuations; which cannot be ex-
plained. The figure for 1960 is 166 (including 31 offences reduced to
manslaughter by reason of diminished responsibility); this is high but
not unprecedented, and it cannot be taken as an indication of any general
continuing increase in the murder rate.

5. The annual figures may be slightly inflated, -since they include
cases in which a suspect was charged with murder and acquitted of any
crime. In some of these cases murder was certainly committed, even
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though no one was convicted; but in others there was probably no murder.
Since the reason for an acquittal is never given, such cases cannot be
accurately distinguished, and they are all recorded as murder. Analysis
suggests that the true murder-rate may be about 5 per cent lower.

6. Less than 15 per cent of all murders are of the types now defined
as capital murder, and the proportion has not changed since the Homicide
Act. This figure includes cases which did not result in conviction because
the offender committed suicide or was found to be mentally abnormal.

7. Nearly one-third of all victims are murdered by persons who com-
mit suicide. These are mainly family murders and are very largely cases

in which children are killed by a parent in a state of despair or mental
stress.

12, Up to the end of 1960, 29 persons had been convicted of capital
murder under section 5 of the Homicide Act, 1957. Twenty-one of these
were convicted of murder in the course or furtherance of theft, 5 of
murder by shooting, and 3 of the murder of a policeman in the course of
his duty. Nineteen were executed, 7 were reprieved, and three were
‘persons under 18 detained during Her Majesty’s Pleasure.

CHAPTER II
The Victims

9. The number.of murders for robbery or financial gain rose from
six a year to 12 a year after the Homicide Act, in spite of the fact that
murder in the course or furtherance of theft is capital murder.

CHAPTER 11T
The Offenders

1. An analysis was made of offenders for the same period as for
victims, 1955-1960. Persons acquitted or discharged were excluded. from
this analysis, which covered four categories: the suicides, the insane,
those convicted of manslaughter by reason of diminished responsibility,
and those convicted and sentenced for murder. Both before and after
the Homicide Act, those convicted and sentenced for murder comprised
only 31 per cent of the total.

2. Those convicted of murder were alm'ost all men, as were most of
the mentally abnormal; but 30 to 40 per cent of the suicides were women.

7. Motives showed a variation corresponding to the type of victim. The
suicides killed in desperation; the mentally abnormal killed in sudden
rage, with very rarely a sexual motive. Only among men convicted of
murder was there much variety of motive, and in this group also,
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quarrels and rage accounted for over half the total; but the proportion
who killed for robbery or financial gain rose from 14 per cent before
the Homicide Act to 21 per cent after it.

11. The results show that those convicted of capital murder are mainly
persons who- kill in pursuit of criminal activities. The majority kill for
gain, and there has been some increase in this type of murder since the
Homicide Act. Murder by shooting, by contrast, has decreased slightly
since the Act; but in any case there are few convictions of capital murder
in this category, since such murders are mainly done by persons who
commit suicide or are mentally abnormal. Murder by shooting, like non-
capital murder, is apparently more likely to be done for emotional reasons
than in the course of crime.” (pages 39-43)

IL Tables published in U.K. Hansard for December 11, 1964
for the purpose of bringing up to date tables previously
published in the Home Office Report “Murder”, 1961

The following explanatory note accompanies these Tables:

“1. The figures below have been compiled on the same basis as
those in the Home Office Research Unit Report Murder (H.M.S.O.
1961), and the tables have been numbered to correspond with those
in that report, to which page references are given. For purposes of
comparison with previous years, convictions of manslaughter by reason
of diminished responsibility have been included in the same way as
in the Report.”

“TaswE 1

FINALLY ADJUSTED NUMBERS OF MURDERS KNOWN TO THE POLICE, AND
NUMBER OF OFFENCES REDUCED TO MANSLAUGHTER BY REASON OF
DIMINISHED RESPONSIBILITY UNDER S, 2 OF THE HOMICIDE ACT 1957

No. per million of
No. of victims home population
: (a) of England and Wales
8. 2 Total | Murd g o3
Murder ; ota) urder and s.
Manslaughter Manslaughter

193140 130 — 130 3.2 3.2
1941-50 pannual average.. 152 — 152 * *
1951-55 137 —_ 137 3.1 3.1

150 — 150 3.4 3.4

151 28 174 3.8 3.9

125 28 158 2.8 3.4

141 20 161 3.1 3.5

135 31 166 3.0 8.7

130 29 159 2.8 3.4

142 37 179 3.0 3.8

133 56 189 2.8 4.0

* No figure for home population is available for the war years, since this represents persons
actually living in the country at the time.”
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“TasLe 4

COMPARISON. BETWEEN DEATHS PROVISIONALLY AND FINALLY RECORDED

AS DUE TO MURDER BEFORE AND AFTER THE HOMICIDE ACT 1957

Before Homicide Actt After Homicide Act:
1st January, 1952, to 21st March, 1957, to
20th March, 1957 31st December, 1963
Annual Per Annual Per
. No. Average cent, No. Average cent.
Deaths provisionally recorded as
murder.,.......... Cereeraeaeas 888 170 100 1,457 215 100 )
Deaths found not to be murder
or manslaughter by reason of ) : : .
diminished responsibility (s. 2) 150 29 16.9 305 45 20.9
Deaths finally recorded as mur-
der or manslaughter by reason|
of diminished responsibility
(s.2) ’
Murder. .. oovvvriennancn N 735 140 82.8 931 137 63.9
8. 2 Manslaughter......... 3 1 0.3 221 33 15.2
Total Ceresareias e 738 141 83.1 1,152 170 T 79.1”

The following explanatory note accompanies Tables 1 and 4:

“9. Table 1 (Murder, p.4).

Table 4 (Murder, p. 6).

The numbers of deaths finally recorded as murder which became
known to the police in 1961, 1962 and 1963 showed only variations
within the rdnge that might be expected. The numbers of cases of
diminished responsibilily were unusually high in 1962 and 1963. In
1963 the high figure of 56 cases was balanced by a fall in the number
of deaths eventually found not to be murder on some other ground.
Although all diminished responsibility cases are included as murder
for purposes of comparison with earlier years, these will include cases
which might have resulted in convictions for other manslaughter but
for the availability of this special defence under the Homicide Act,
1957; this defence may now be increasingly used in place of others
which would result in a reduction to manslaughter, such as provoca-
tion.”
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“TapLr 6

MURDERS KNOWN TO THE POLICE TOGETHER WITH OFFENCES
REDUCED TO MANSLAUGHTER BY REASON OF
DIMINISHED RESPONSIBILITY

Estimated numbers of capital and non-capital offences

Capital Non-capital Total
No Per cent. No. Per cent. No. Per cent.

1982, v vetviniaeeneernresininaes 17 12.1 124 87.9 141 100.0

B N 17 12.1 123 87.9 140 100.0

19540 ciivreniniiainiinenen Ceveen 22 15.2 123 84.8 145 100.0

15 11.8 118 88.7 133 100.0

30 19.9 120 80.0 150 100.0

23 13.2 151 86.8 174 100.0

19 12.4 134 87.6 153 100.0

23 14.3 138 85.7 161 100.0

31 18.7 135 81.3 166 100.0

20 12.6 139 87.4 159 100.0

21" 11,7 158 88.3 179 100.0

22 11.6 167 88.4 189 100.0
Before Homicide Act (1st Janu-
ary, 1952 to 20th Mareh,

1957):

Annual Average............... 20 14,4 121 85.6 141 100.0
After Homicide Act (21st March,
. 1957 to 31st December, 1963):

Annual Average.......o.vueine 23 18.5 147 86.5 170 100.0"

The following explanatory note accompanies Table 6:
“4, Table 6 (Murder, p. 8). '

As before, cases have been classified as ‘capital’ and ‘non-capital’ by
the circumstances of the offence; the figures include cases in which the
suspect committed suicide or was found to be mentally abnormal and was
therefore not convicted of murder. The proportion of ‘capital’ murders
was slightly lower than usual in 1962 and 1963, but the fluctuations are
no greater than might be expected.”

“Tasue 10

CONVICTIONS FOR CAPITAL MURDER AND SIMILAR CONVICTIONS
BEFORE THE HOMICIDE ACT

Convictions for capital murder under the Homicide Act 1957

S. 5(a) S.5(b) S. 5(c) S. 5(d) S. 5(e)
Murder in Murder in Murder of Murder of
the course Murder by the course policeman { prison officer
or furtherance| shooting of resisting in course in course
of theft arrest of duty of duty
1957 Executed.....,.. . 2 1 — —
Reprieved....... 1 1 — — —
HMP...oiovens 1 — - -
Total........ 4 2 —_ — —
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CONVICTIONS FOR CAPITAL MURDER AND SIMILAR CONVICTIONS
BEFORE THE HOMICIDE ACT—Conc.

Convictions for capital murder under the Homicide Act 1957
S. 5(a) $.50) - 8.5(@) 8. 5(d) S. 5(e)
Murder in Murder in Murder of Murder of
the course Murder by the course policeman | prison officer
or furtherance| shooting of resisting in course in course
of theft arrest of duty of duty
1958 Ioxecuted......... 4 — —_ 1 —_
~ Reprieved....... 1 — —_ — —
Total........ 5 — —_ 1 —
1959 Executed......... 2 1 —_ 1 —
Reprieved..,.... 1 — — _ —
Total........ 3 1 — 1 —
1960 Xxecuted......... 6 1 —_ — —
. Reprieved....... 1 — —_ 1 —
HMP 2 —_ — —
Total........ 9 1 —_ 1 —_—
1961 Executed......... 2 2 — —_— —
. 1 it - — ”
1 —_ — —_ —
4 2 — — —
1962 Xxecuted......... 1 1 —_ —_— —_
Total........ 1 1 — . = ' —_
1963 Executed......... 2 = — — —
. Reprieved....... — 2 — — —
Total........| ~ 2 2 — — .
Similar Convictions for murder before the Act

1955 Executed......... 1 1 — —_ —
Reprieved....... 1 — 1 — — _
2 1 —_ — —_—
1956 4 5 — —_ —_
1 1 — — —
5 6 — —_ _
1957 2 1 — — —

2 1 —_— — _n

The following explanatory note accompanies Table 10:
“5, Table 10 (Murder, p. 10)

The figures relate, as before, to convictions for capital murders
-which became known to the police in the year stated, even if the final
«conclusion. was reached only in a later year. As before, convictions for
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capital murder have been analysed by type. Murders in the course of
furtherance of theft amounted to 4 in 1961, 1 in 1962 and 2 in 1963.
There have been similarly low figures in previous years, except for 1960,
and no trend is apparent. Murder by shooting provided the usual 1 or 2
cases a year among those convicted. Most murders by shooting are,
however, done by those who commit suicide or are mentally abnormal
(Murder, paragraph 56).”
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APPENDIX “G”

Extracts from United Nations Publication ST/SOA/SD/9, 1962,
Entitled “Capital punishment”

“B,—General list of countries and territories in which the death penalty exists,
and in which it does not exist*

7. First, one must draw what might be termed the geographical
map of the death penalty, showing which countries and territories apply
it and which have abolished it. Even this poses some problems of
interpretation.

8. The countries and territories which have kept the death penalty
are, in alphabetical order, the following: Afghanistan, Australia (except
two states), Burma, Canada, Cambodia, Central African Republie, Ceylon,
Chile, China (Taiwan), Cuba, Czechoslovakia, Dahomey, El Salvador,
France, Gambia, Ghana, Gibraltar, Greece, Guatemala, Hong Kong, India,
Indonesia, Iran, Iraq, Ireland, Ivory Coast, Japan, Laos, Lebanon, Liberia,
Federation of Malaya, Mauritius, Mexico (four states out of 29—i.e., the
states of Morelos, Oaxaca, San Luis Potosi and Tabasco), Morrocco,
Netherlands New Guinea, Nigeria, Northern Rhodesia, Nyasaland,
Pakistan, Philippines, Poland, Senegal, Seychelles, Somalia (Northern),
Somalia (Central and Southern), Spain, Republic of South Africa, Sudan,
Surinam, Tanganyika, Thailand, Togo, Turkey, United Arab Republic,
Union of Soviet Socialist Republies, United Kingdom, United States of
America (in principle, 42 states out of 50, the Distriet of Columbia and
the federal system), Republic of Viet-Nam, Western Pacific Islands,!
Yugoslavia, Zanzibar,

9. The countries and territories which have abolished the death
penalty are divided into three categories: first, those in which the death
penalty has been abolished by an express constitutional or legislative
provision (abolitionist de jure); second, those whose positive law (penal
code or special statutes) makes provision for the death penalty and
where sentences of death are passed but in which such sentences are
never carried out by virtue of an established custom (abolitionist
de facto); third, those in which the death penalty is laid down only for
offences committed in certain exceptional ecircumstances and in which
capital punishment has, in fact, virtually disappeared (almost completely
abolitionist).

* The designations employed and the presentation of the material in this publication
do not imply the expression of any opinion whatsoever on the part of the Secretariat
of the.United_Nations concerning the legal status of any country or territory or of its
authorities, or concerning the delimitation of its frontiers,

2 In view of the similarity of their legislation, the Fiji Islands, the British Solomon
Islands and the Gilbert and Ellis Islands are grouped throughout the report under the
general heading of 'Western Pacific Islands’, except where statistical data are given.
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10. Abolitionist de jure. Argentina (1922), Australia (Queensland),‘
Austriad (1945), Brazil (1889), Colombia (1910), Costa Rica (1882),
Denmark . (1930), Dominican Republic (1924), Ecuador (1897), Federal
Republic of Germany (1949), Finland (1949), Greenland (1954), Iceland
(1940), Ttaly (1944), Mexico (25 states out of 29 and the federal territory
(Constitution, 1931)), Norway (1905), Netherlands (1870), Netherlands
Antilles (1957), New Zealand (1961), Portugal (1867), Republic of San
Marino (1865), Sweden (1921), Switzerland (1937), United States of
America (six states: Alaska (1957), Delaware (1958), Hawaii (1957),
Maine (1887), Minnesota (1911), Wisconsin (1853), Uruguay (1907),
Venezuela (1863).

11. Abolitionist de facto.—Belgium (1867), Leichtenstein (1798),
Luxembourg, Vatican City State.t

12. Almost completely abolitionist. Australia; New South Wales,
where the death penalty is abolished for murder but not for treason or
piracy; it is not, however, applied in fact. United States of America:
Michigan (1847), North Dakota (1915), Rhode Island (1852); these three
states have abolished the death penalty, except in the state of Michigan,
for treason, in the state of North Dakota for treason (for which the
death sentence is mandatory) and murder in the first degree committed
by a prisoner already serving a sentence for murder in the first degree,
and in the state of Rhode Island, for murder committed by a prisoner
under sentence of life imprisonment. Nicaragua: the death penalty is
applicable only if the crime is committed with one or more aggravatmg
circumstances.”

“CHAPTER III

SOCIOLOGICAL AND CRIMINOLOGICAL PROBLEMS

190. These are the problems which have given rise to the most abun-
dant literature in various parts of the world. They are also the subject of a
larger number of replies, for the special questionnaire addressed to cor-
respondents and to non-governmental organizations dealt in large part
with these problems. Unfortunately, as explained earlier, most of these
replies arrived at the very end of the specific time-1imit and some of them
even after the analysis of the material had been completed and when the
present report was being written. To the author’s great regret, it has there-
fore not been possible to talke these answers into account, just as it has
not been possible to discuss in this report all the books, pamphlets and
articles which have been consulted. These publications are very valuable

2The date of abolition is given in each case. In cases where the death penalty was
reintroduced after having been previously abolished, the date given is that of the final
abolition, which is reflected in the existing law.

3 Except In the event of the proclamation of a state of emergency.

4To these countries which are certainly abolitionist de facto could be added, to some
extent at least, those in which an experiment in abolition appears to be in progress, the
last execut!ons having been carried out on the dates indicated below. The exact scope of
these experiments is, however, debatable. Australic (Victoria 1951), United States of
America: (Massachusetts (1947), New Hampshire (1939), New Jersey (1956)). Guatemala
(1956), In the Principality of Monaco, the death penalty is provided for in the Penal
Code of 1874, but no sentence of death has ever been passed under that statute.

(pages 7-9).
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but this field has been much more thoroughly explored than those dealt
with in the previous chapters. Moreover, it was impossible to choose
between several equally authoritative opinions; since it was not feasible,
owing'to‘l’imitations of space, to quote all the specialists in the field, the
author has preferred to quote none. He decided to treat these problems
under four broad headings. _ ;

A —THE PROBLEM OF THE EFFECTS OF THE DEATH PENALTY

1. Objective Data Available a;‘. Present

191. The purpose here was to gather, for purposes of comparison,
positive indications regarding the death penalty. It is, however, very dif-
ficult to obtain data of that type which are complete and, above all,
objective. There are numerous gaps in this respect in the material, and
many of the replies are silent on the question. There is also a great
diversity from one country to another regarding the points on which exact
data were supplied.

192, Subject to these remarks, the first point to be noted is that the
information assembled confirms the now generally held opinion that the
abolition or (which is perhaps even more significant) the suspension of
the death penalty does not have the immediate effect of appreciably
increasing the incidence of crime. This point is stressed by the abolitionist
countries where abolition de jure was preceded by a period of de facto
suspension. Likewise, some countries which have maintained the death
penalty have experienced periods during which it was not applied, or at
least not carried out, and in these the fact that there were no executions
was well known to the general public and therefore to possible offenders.
This was the case in France early in the twentieth century under President
Falliéres and in the United Kingdom in the period preceding the Homicide
Act, 1957, No noticeable increase in crime resulted in either case.

193. The replies received from many abolitionist countries, in partic-
ular the ‘Scandinavian countries, Austria and certain Latin American
countries, take this consideration as the basis for the view that the deter-
rent effect of the death penalty is, to say the least, not demonstrated. And
even a number of countries which have maintained the death penalty query
its value as a deterrent in their official replies. This is true of the replies
of Spain, Greece, Turkey, and in particular of the United Kingdom, and
also (with qualifications) Japan.

194. Many other government replies, however, state that no final
opinion can be expressed as to whether the death penalty has a deterrent
effect or not. This is the view of Austria and Yugoslavia.

195. In the United States, many studies have been carried out on the
deterrent effect of the death penalty on the basis of crime statistics, but
these studies are largely the work of private specialists and there is no
government reply on this specific point.

2. The Abolition of the Death Penalty, and the Criminality Curve

196. A distinction can be drawn between partial abolition and total
abolition. Partial abolition consists of the removal of certain offences from
the list of capital crimes. It is therefore possible to study in this connexion,
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with perhaps greater accuracy than in other contexts, the effect of the
removal of an offence from the list of capital crimes on the frequency with
which it is committed after it ceased to be punishable with death.

197. All-the information available appears to confirm that such a
removal has, in fact, never been followed by a notable rise in the incidence
of the crime no longer punishable with death. This observation, moreover,
confirms the nineteenth century experience with respect to such offences
as theft and even robbery, forgery and counterfeiting currency, which
have progressively ceased to be punishable with death: indeed, these
crimes, so far from increasing, actually decreased after partial abolition.
The same has been true of infanticide, which was formerly punishable
as murder but which has progressively received more lenient treatment.
It is even reported from Greece that banditry in fact-decreased after
it ceased to be punishable with death, though the report adds that more
efficient preventive action by the police also accounts for the decline in
this offence. In Canada, rape ceased to be punishable with death in 1954;
it is reported that there were 37 convictions for rape in 1950, 44 in 1953
and only 27 in 1954, the year of abolition; from 1957 to 1959 a steady
decrease in convictions was noted (from 56 to 44), while in the same
period the population of Canada increased by 27 per cent.! In England,
there has been since 1957 no increase in the crimes which ceased to be
capital murders under the Homicide Act of that year. And Yugoslavia
reports that the reduction in the number of capital crimes by the suc-
cessive reforms of 1950 and 1960 did not result in any increase in the
crimes previously punishable with death, despite an appreciable increase
in the population.

198. The same general observation can usually be made regarding
the total abolition of the death penalty. In this respect, it is particularly
instructive to look at the experience of States which at one time abolished
and then later restored the death penalty. In the United States, for
example, the state of Arizona did not apply the penalty of death from
1916 to 1918; capital murder accounted for 20 per cent of all crime
before abolition; the percentage rose to 23 per cent during the period
of abolition and remained at 22.5 per cent after the re-establishment of
the death penalty. In Colorado, whére abolition lasted from 1897 to 1901,
the figures are 16.3 per cent before, 18 per cent during the period of
abolition and 19 per cent after re-establishment. In the state of Iowa,
where abolition lasted from 1872 to 1878, the figures were 2.6 per cent
before, 8 per cent during abolition and 13.1 per cent after re-establish-
ment. Kansas experienced a comparatively long abolition period (1887 to
1935); capital murder accounted for 6.5 per cent of all crime during the
abolition period and for 3.8 per cent after re-establishment. In Australia,
the state of Queensland abolished the penalty of death in 1923. In the
period 1903 to 1907 the proportion of capital crime to total crime per
100,000 inhabitants was 3.6 per cent; in 1923, the abolition year, it was
1.6 per cent; it rose to 3.2 per cent for the period from 1924 to 1928,
but for the period 1929 to 1949, also during abolition, it fell from 1.7 to

* It should, however, be pointed out with regard to this particular case that, before
1954, sentences of death for rape were very rarely carried out and also that in 1961, the
number of convictions for rape was 63.
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1.1 per cent. In New South Wales, the death penalty was abolished in 1955
and there were 10 convictions for murder in 1951, 12 in 1952, 10 in 1957,
12 in 1959, and 14 in 1960; though these figures seem to indicate a slight
increase in the incidence of murder in the most recent period, allowance
should be made for the considerable population growth. New Zealand
experienced de facto abolition from 1935 to 1941, de jure abolition from
1941 to 1950, the restoration of capital punishment by statute in 1951 and
actual application of the death penalty from 1957. For the period 1935
to 1961 there were, on an average, two to three convictions for murder
annually, except for 1955 and 1956 when the figures were 6 and 8. In
Argentina, capital punishment was abolished in 1922; yet despite the
constant increase in population, the number of murders of the kind
previously punishable with death declined steadily in the decade which
followed.

199. The data reported from the Federal Republic of Germany point
in the same direction. Capital punishment was abolished in 1949, and
there were 521 capital murders in 1948, 301 in 1950 and 355 in 1960,
figures which reflect a considerable decrease.! Austria, where the penalty
of death was reintroduced in 1934 and then abolished again in 1945
{abolition ‘becoming effective in 1950), also reports a decrease in murder
since abolition: the figures for the most recent five-year period are the
lowest ever recorded in that country. The same observation is generally
made in the Scandinavian countries, particularly Finland, where a steady
decrease in murder has been noted since the abolition of the penalty of
death. Crimes which were formerly considered capital crimes fell in
number from 137 in 1950 to 79 in 1959. In Norway, too, subject to allow-
ance for the population increase,-a steady decrease is noted since 1875,
in the occurrence of crimes formerly punishable with death. The same
has been true of Sweden since de facto abolition in 1910 and de jure
abolition in 1921, as also of the WNetherlands, Denmark and Belgium. In
the United Kingdom, in spite of alternating periods of severity and virtual
de facto abolition, the figures have remained constant from 1930 to 1960.

3. Comparison of the Number of Executions with Trends in Crime

200. This is the subject where statistical data would have been most
instructive: unfortunately, such data are generally lacking. The figures
usually given are those for sentences or for capital crimes, rather than
those for actual executions. However, the following interesting observa-
tions may be made.

201, In Canada, from 1951 to 1958, the average annual number of
executions was six, though there were 12 in 1952 and 11 in 1953; however,
the criminality curve remained more or less at ‘a constant level through-
out the period. In Western Australia and in South Australia, the average
number of executions has beéen two annually since 1935, During the most
recent five-year period there have been no executions, but no appreciable
effect has been noted on the criminality curve.

1Jt will, however, be observed that in the years preceding abolition, the high rate of
capital crime was largely attributable to war and post-war conditions,
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202. Austria reports even that the restoration of the penalty of death
in 1934 was followed by an increase in crime, At that time, this penalty
was more often applied in political cases; but experience shows that
practically everywhere executions for political crimes generally lead to
an increase in the number of political offences. This happened in the
TFederation of Malya, after the introduction in 1949 of the death penalty
for terrorist crimes. It has, however, been pointed out, that the observation
was frue of Austria after 1934 even for ordinary crimes, although to a
lesser extent.

" B.—THE DEATH PENALTY AND PUBLIc¢ OPINION

3. Present State of the General Controversy

213. A theoretical controversy on the problem of capital punishment
has been going on at least since Beccaria. George Fox had raised the issue
as early as 1651 in his letters to the judges and in particular in his
pamphlet T'o the Parliament and Commonwealth of England published
in 1659, submitting 59 proposals for reforms, one of which was the proposal,
then a very bold one, that henceforth the penalty of death should be
applied only to murder. The British colonies of America had, before their
independence, accepted the same ideas. There is no need to recall here the
opinions expressed at the end of the eighteenth century and during the
humanitarian and liberal period of the twentieth century. Whether one
desires it or not, the controversy has once more become very topical in’
the last twenty years. Accordingly, in a comprehensive report on the
problem as it stands today, one can hardly avoid giving an account of the
two opposing views in the matter. -

214. It is not the intention of the author to repeat here the reasons
which were officially given in each of the countries concerned at the time
of abolition or to analyse the respective positions of the various countries
and national schools of thought; rather, he means to catalogue and briefly
describe the reasons usually put forward today, for the guidance of public
opinion, for retaining and for abolishing capital punishment,

215. In favour of the death penalty, the idea most commonly accepted
is that of its deterrent effect—i.e., the protection of society from the risk
of a second offence by a criminal who is not executed and who may sub-
sequently be released or who may escape. Similarly, it is argued, the
State has the right to protect itself. Many speak of the concept of self-
defence and some even regard the death penalty as a necessity and the
public authority as the representative in this regard of God on earth.

216. A related argument which is often advanced is that based on the
idea of atonement: the death penalty (it is said) is the only just punish-
ment for the gravest of crimes, or the only one capable of effacing an
unpardonable crime. Some add that even if, from the philosophical point of
view, the death penalty may be of doubtful legitimacy, it represents a
political necessity for the protection not merely of society but of the
social order itself. Similiarly, it is contended that, since the death penalty
is the only means of eliminating the offender altogether, this penalty is
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necessary, at least provisionally, when the public peace is endangered by
certain particularly dangerous forms of crime. This view is based on
concepts largely derived from the doctrine of pericolosita and of the irre-
deemability of certain offenders on the basis of these ideas, capital punish-
ment represents the extreme security measure of elimination. Some claim
that, on this basis, it is legitimate to do away with ‘social monsters’. This
purely utilitarian idea is sometimes linked with the other idea that the
State has a duty to impose inflexible rules of social conduct.

217. An analogous notion is that based on what is sometimes termed
realism in the prevention of crime, The supporters of this view argue that a
particularly potent weapon is needed for dealing with dangerous criminals
and individuals. This is the reasoning of those who say that capital punish-
ment is needed not only for the protection of human life and of certain
cultural values but even to safeguard certain social property which is
placed under the protection of the law.

- 218, Yet others argue that public opinion remains generally favourable
to the death penalty and that the public as a whole, and particularly the
police and prison officials, believe in its effectiveness. It is urged that this
sincere belief should be respected and also that possible viectims should
be protected by maintaining the penalty of death. In the Middle East and
in Africa, its value as a deterrent appears to be recognized in principle;
even if its deterrent effect should be debatable, many claim that it ought
to be regarded as genuine, or that, for reasons of public safety, those
concerned ought to be encouraged to believe in it,

219. A somewhat similar idea is put forward by many who claim
that the death penalty should be retained because it is virtually impos-
sible to find another penalty to replace it; imprisonment, even for a
long term, is said to be inadequate and its effects are moreover minimized
by the practice of anticipated release. It is further argued that, if
iraprisonment in these cases were really to be a solitary confinement for
life, it would be more cruel than death; and besides, imprisonment in
perpetuity leaves no hope to the offender and does not encourage him to
repentance in the same way as the immediate prospect of the supreme
penalty. ’ ‘

220. Another, equally very utilitarian, view held in some countries
is that the execution of the condemned person represents a saving of
public funds and hence a saving for the taxpayer, who is not called upon
to pay for the maintenance of anti-social criminals for an indefinite, or
at least very long, period. And it is further said that an execution avoids
certain popular reactions which must be expected in cases of heinous
crimes if an over-excited public opinion were not aware that the criminal
can be sentenced to death,

' 221. Against these arguments for the retention of the death penalty,
the abolitionists advance the following considerations.

222. Their main argument is that based on the sanctity of human
life; since it is wrong to Kkill, the State should set the example and should
be the first to respeet human life, Some go so far as to say that an
execution is a self-mutilation of the State: though the State has admit-
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tedly the capacity to defend itself and to command, it is not empowered
to eliminate a citizen, and in doing so the State does not erase the crime
but repeats it.

223. It is further argued that the penalty of death can only be
justified under the aspect of collective vengeance, of atonement, or of
absolute retribution. But the modern tendency is to regard penalties as
having no object other than prevention and punishment, and this object
can be achieved by means other than the taking of life. The abolitionists
refer in this connection to the abuses frequently committed in the past,
even in a recent past, when the death penalty was applied frequently
and indiscriminately, and point out that its retention involves dangers
of this kind. In Latin America, in particular, it is stressed that capital
punishment might be used for pelitical purposes.

224. Furthermore, it is said, the lex talionis is obsolete and hence
an execution is a sort of judicial or legal murder; also, the existence of
the penalty of death debases justice. For some years now, in America
and Europe, it has been strenuously contended that the mere presence of
capital punishment in the catalogue of penalties falsifies criminal pro-
ceedings, which take on the character of a sinister tragi-comedy; the
existence of this penalty renders criminal justice uncertain. Recent works
on sociolegy and judicial psychology indicate the extreme relativity of
capital sentences.

225. Another argument used by the abolitionists is that the penalty
of death rests in reality on a somewhat metaphysical concept of human
freedom, whereas the social sciences show that an offender does not
generally enjoy complete freedom. Absolute justice is therefore an
illusion, and full atonement a fiction. Besides, how can human justice
evaluate individual responsibility in absolute terms? The condemned
person is in reality paying for other people or suffering for the sake
of the example. His execution then appears to have no moral foundation.

226. Nor does the death penalty have the deterrent effect attributed
to it: indeed, it is said, the statistics of crime show that its abolition does
not lead to any increase in crime, and consequently capital punishment
loses its basic traditional justification.

227. Moreover, the penalty of death is a form of cruelty and inhu-
manity unworthy of a civilization which claims to be humane; doctors
report that even the most efficient methods do not result in instantaneous
and painless death. Above all, the chief defect of the death penalty is that
it is irrevocable, and in spite of all the official statements, sometimes
repeated with complacency, judicial error is always possible, and a few
have certainly occurred recently. In such cases, the penalty of death
appears as an unpardonable crime committed by society.

228. In any event, society can protect itself by other means, and the
death penalty is no more than a lazy answer, which hinders the search
for effective means of curbing crime and for a rational system of preven-
tion. In addition, the death penalty is unjust in that, whatever may be
claimed to the contrary, it affects not only the criminal himself but also
his close relatives and brands the whole family with the mark of infamy.
It is, moreover, paradoxical to claim that the death penalty alone makes
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repentance possible; it certainly totally precludes the rehabilitation of the
human being concerned. The finality of the death penalty makes it impos-
sible to adapt it to the gravity of the offence committed; all the attempts
to draw a distinction between capital murder and other forms of homicide
have proved arbitrary. In a progressive society, the death penalty appears
on reflection as being the opposite of frue atonement.

229. A further argument advanced by the abolitionists is that there is’
a contradiction in claiming that the death penalty has a deterrent effect
and, at the same time, surrounding the execution with secrecy. The curi~
osity aroused by an execution is notoriously morbid, and it is increasingly
realized that the penalty of death may itself have criminogenous effeets,
particularly upon those abnormal individuals who, in spite of all legal
and judicial precautions, are often executed. And in some countries (it is
added) the death penalty is applied most unequally, both from the social
and from the racial points of view; some persons have not sufficient
financial means to defend themselves or are morally unable to do so. The
conclusion reached is, therefore, that this penalty, which should be the
expression of absolute justice, often leads in practice to injustices against
individuals.

230. These are the reasons generally given for and against capital
punishment. Most of them have no doubt been stated over and over again.
However, since the controversy has recently been revived and has even
become heated, the author felt that he could hardly refrain from men-
tioning the arguments briefly in the present report.” (Report, pages 53-62)
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APPENDIX “H”

Extracts from and Description of the Report for the Model Penal Code
Project of the American Law Institute Entitled “The Death
Penalty” Prepared by Professor Thorsten Sellin

“THE DEATH PENALTY

THE STATUS OF THE DEATH PENALTY

The death penalty is found in Australia, except in Queensland; in
Africa; and in Asia, except in Israel, Ceylon (temporary moratorium), and
the Indian provinces of Travancore and Nepal. It is in Europe and the
Americas that the cleavage of opinion is found. The countries of Eastern
Europe and the Balkans have retained it, but in Western Europe it has
been abolished in all nations except in Spain, France, the United Kingdom
and the Irish Republic. In Latin America, it has been abolished in Argen-
tina, Brazil, Colombia, Ecuador, Venezuela, Uruguay, Costa Rica, the
Dominican Republic, Panama, and Mexico (federal law and all but eight
of the states). In North America, Canada has retained it.

In the United States

The death penalty is found in various statutes of the federal govern-
ment of the United States, and in those of most of the states. Five states
have completely renounced it: Wisconsin, since 1853; Maine, since 1878,
except from 1882 to 1887, when it temporarily restored it; Minnesota,
since 1911; Alaska, in 1957; and Delaware, in 1958. Michigan abolished it
in 1846 for murder, but retained it for treason. Rhode Island removed it
in 1852 but revived it twenty years later as an alternative punishment for
murder committed by a prisoner serving a life sentence for murder; and
North Dakota, while removing it as a penalty for murder in 1915, retained
it for treason and adopted the formula of Rhode Island. Since these three
states have found no occasion to apply the death penalty since the original
dates of its abolition, one may claim that for all practical purposes the
eight states mentioned are abolitionist states. To this list we should add
Puerto Rico which abolished this penalty in 1929, and the Virgin Islands
and Hawaii, which abandoned it in 1957.1*

In the past, several other states have experimented with abolition:
Arizona, 1916-1918 (except for ireason); Colorado, 1897-1901; Iowa,
1872-1878; KXansas, 1907-1935 (no execution previously since 1872); Mis-
souri, 1917-1919; Oregon, 1915-1920; South Dakota, 1915-1939; Tenn-
1 puerto Rico abolished the .death penalty in 1017 tefpbiérily until April 30, 1021;
the 1929 act removed it permanently., The Virgin Islands Code which went into effect
September 1, 1957 contains no death pénally. Previously the 1921 Code of the Munici-

pality of St. Croix had contained it, but not the Code of Laws of St, Thomas and Sf.
John of the same year.
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essee, 1915-1919 (for murder); and Washington, 1913-1919, The experi-
ence of these as well as of other states with abolition will be examined
later in this report.

If we consider the countries abroad which have retained or abolished
the death penalty, one might assume that those with high homicide rates
would fall into the former class and those with low rates into the latter.
One might even expect, perhaps, that there would be some other simi-
larities which would differentiate the countries of each group. Such is not
the case. We find in both groups countries with the same level of civiliza-
tion, the same religion, the same kind of population, the same form of
government, the same sense of justice and morality and the same homi-~
cide death rates, just as we find in each class countries that in these
respects differ greatly from one another. The following table (Table 1)
shows that some Western nations like and others dislike the death penalty,
no matter how high or low their homicide death rates may be. There are
apparently other reasons than those which a crime rate provides that
account for this fact, reasons of a more or less intangible character, con-
nected with the political, social and economic structure of a country and
rooted in traditions that are supported by sentiments and beliefs which are
not influenced by the level of criminality.

TapLe 1

COMPARATIVEE HOMICIDE DEATH RATES IN 1948 OF SOME COUNTRIES
WITH OR WITHOUT THE DEATH PENALTY FOR MURDER

Rates per 100,000 population

Countries with death penalty Countries without death penalty

Name of Country Rate Name of Country Rate

Bl Balvador..covieeveverininneinnnnans 44.3 Colombia...cvivriiiireraninnnn.s AP 15.9
Bolivial,..vieiieireeieseueininnnanenns 6.6 Puerto Rico...... e, 14,1
0 5.8 Costa Rical. ..ovevrivvvinennnninann.. 5.0
135 | 1.4 Dominican Republic.................. 4,9
Canada, .o veviii i e e 1.2 Finland.,....ovvevvviinnnviirninnns 4.6
Australia.....coooviiiiiiiiiiiiiniin, 1.1 T2 Y 2.4
New Zezland. ...ooooiviviiiiiininnna, 1.1 AUBEFI=, v i it it i 2.1
1Y 17 T 0.8 Portugal......ocovvvviviiinirsnennnns 1.6
Ireland. .. .ooviiiniiiniiiiininnane,s 0.6 Belgium. ...ovuviiviiiiiiiinennenenn. 1.4
Seotland.....cooevviiiiieniin i 0.6 Western Germany?,....c.cooevnvunen.. 1.2
England and Wales............ovunn.n. 0.5 Denmark......cooovevvvvnininnn, veeo 1,0
Switzerland . ......covviiiiiiiiiana.. 1.0

Sweden...oieceriiiiiiriiiiiiiies, 0.8

NOrWaY . vev vt i ieieerinannenn 0.5

Netherlands,..,...ccovvvvvnnnnnan., 0.4

Source: United Nations, Demographic Yearbook, 1952. New York, 1952, Table 20,
11947 rate. .
2 1949 rate.” (Report, pages 1-3)

“The arguments for or against the death penalty may be divided into
two classes. One of them contains what might be called the dogmas.
Among the dogmas that uphold the death penalty, one might mention, in
particular, the following: (1) the death penalty is the only punishment by
which the murderer can really expiate his crime; (2) the death penalty
is the only just punishment for murder; (3) the death penalty is more
humane than -life imprisonment. Against the death penalty we find
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arrayed dogmas such as these: (1) man has no right to take away life, the
gift of the Creator; (2) retaliation is not a defensible basis for a penal
system; (3) the death penalty is unjust.

Variations on the above themes could be added. All dogmas have one
thing in common, They rest on absoluie or categorical principles. They
must be accepted on faith. Those who embrace them most fully and earn-
estly would maintain that faith even if experience would demonstrate
that the use of the death penalty is socially harmful or beneficial, or lacks
or possesses this or that practical value.

In the other class fall the arguments which might be called empirical
or utilitarian. It is characteristic of modern man, reared in an age of
iscientific orientation, that he wishes to use scientific thoughtways in the
approach to his problems. He does not like to be considered irrational.
‘When he formulates public policies he wants to think that such policies
are based on scientific. facts and not alone on sentiments and emotions,
but the strength of the latter is often such that he is led to invent or
pervert facts in order to justify actions that are basically prompted by his
feelings. Therefore it is often difficult to determine whether or not those
‘who advance utilitarian arguments for or against the death penalty base
their position fully on them or merely use them to disguise irrational
feelings which really motivate their behaviour but which they cannot or
do not wish to expose.

Whether these utilitarian arguments are or are not basic to those who
use them, they differ from dogmas in one fundamental way. They lay no
claim to infallibility. They rest on evidence showing, or purporting to
show, that the death penalty, as practiced, produces certain demonstrat-
able effects.

The main utilitarian arguments focus on the problem of deterrence.
The supporters of the death penalty claim that it is a specific deterrent,
They say that if there were no capital punishment more people would
commit murders. Some say that the restraining influence of the death
penalty is particularly strong on psychopaths or that it stays the hand
of the fleeing criminal who might otherwise turn on his pursuer and
kill him or a witness to the crime in order to escape capture. The argu-
ment is, of course, an offshoot of the more inclusive one which holds
that the threat of punishment in general has deterrent power, and in
its purest form it would hold that no other kind of punishment could
possess the same preventive effect as the death penalty.

Another argument of the same class is that, were the death penalty
removed, an outraged community would in certain cases resort to lynch
Jjustice and the victim’s family to private vengeance or vendetta.

Occasionally one hears the arguments that the death penalty has
eugenic' value in that it prevents the procreation of dysgenic human
strains, that it is more economical than imprisonment or that it affords
society maximum protection by removing the offender permanently from
society. ‘

The opponents of the death penalty either challenge the validity of the
above claims or maintain that in so far as they are valid the same effects
could be produced by other and to them more acceptable means. They
admit that the death penalty prevents an executed offender from causing
future injury to society, but they say that this certainly is bought at the
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risk of possible miscarriages. of justice, the irreparable nature, of the
punishment preventing the later rectification of judicial errors. They also
claim that when juries or judges regard a death penalty as too severe;
they may render verdicts contrary to facts and thus make a mockery of
justice. They point to the fact that the existence of the death penalty
sometimes incites to murder and they claim that no evidence exists to
prove that it is a specific preventive of murder.” (Report, pages 15-17).

“In this report we shall examine in greater detail a few of the
utilitarian claims about the death penalty., No exhaustive treatment of
any one of them is possible, It would seem desirable to.find an answeér
to the following questions at least. (1) Is it true that the death penalty
is a specific deterrent to murder? A subsidiary question in this connection
could be examined. Is it true that the death penalty effectively protects
law enforcement officers in the exercise of their duties? Is it true
that innocent persons are, at times, executed? (3) Is it true that the
availability of the death penalty at times acts as a stimulus to murder?
(4) Is it true that imprisonment of murderers does not afford adequate
protection of society, because they will remain a threat to fellow prisoners
or the prison staff while incarcerated and may, if pardoned or paroled,
again commit murder? (5) Is it true that the removal of the death penalty
would result in a resort to lynch justice?

DETERRENCE

Among the utilitarian arguments there is no doubt that the most
widely used is the argument that the death penalty is a social necessity
because it effectively deters people from committing murder.

When we think of deterrence, restraint or prevention—these terms
are used interchangeably—we usually think of the effect which a punish-~
ment has (1) on the future conduct of the person punished and (2) on the
future conduct of others. Some writers distinguish these two effects by
calling the one individual and the other general prevention. In the case of
the executed death penalty individual prevention is, of course, completely
effective. This is the one executed punishment in connection with which
general prevention alone can be studied.” (Report, page 19).

“It seems reasonable to assume that if the death penalty exercises a
deterrent or preventive effect on prospective murderers, the following
propositions would be true:

(a) Murders should be less frequent in states that have the death
penalty than in those that have abolished it, other factors being
equal. Comparisons of this nature must be made among states that
are as alike as possible in all other respects—character of popula~-
tion, social and economic conditions, etc.—in order not to introduce
factors known to influence murder rates in a serious manner but
present in only one of these states.

(b) Murders should increase when the death penalty is abolished and

- should decline when it is restored.

(c) The deterrent effect should be greatest and should therefore affect
murder rates most powerfully in those communities where the

crime occurred and its consequences are most strongly brought
home to the population,
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(d) Law enforcement officers would be safer from murderous attacks
in states that have the death penalty than in those without it.8”

(Report, page 21).
In the following Tables the rates are per 100,000 estimated population.

“TapLe 6

CRUDE HOMICIDE DEATH RATES AND NUMBER OI' EXECUTIONS IN
CERTAIN AMERICAN STATES: 1920-1955

N.H. Vt. Mass. Conn,
Year | Maine* R.I*

Rates | Exec. | Rates Exec. | Rates | Exeec. Rates | Exec.
1920...... 1.4 1.8 — 2.3 —_ 2.1 1 1.8 3.9 1
1921...... 2.2 2.2 — 1.7 — 2.8 — 3.1 2.9 2
1922...... 1.7 1.6 —_ 1.1 — 2.6 — 2.2 2.9 1
1923...... 1.7 2.7 —_ 1.4 — 2.8 1 3.5 3.1 —
1924...... 1.5 1.5 — .6 — 2.7 1 2.0 3.5 —
1925...... 2.2 1.3 —_ .6 — 2.7 —_ 1.8 3.7 —
1926...... 1.1 .9 _— 2.2 — 2.0 1 3.2 2.9 1
1927...... 1.9 N4 — .8 — 2.1 6 2.7 2.3 2
1928...... 1.6 1.8 —_ 1.4 — 1.9 3 2.7 2.7 —
1929...... 1.0 1.5 — 1.4 — 1.7 6 2.8 2.6 1
1930...... 1.8 .9 — 1.4 — 1.8 — 2.0 3.2 2
1931...... 1.4 2.1 — 1.1 1 2.0 2 2.2 2.7 —
1932...... 2.0 .2 —_ 1.1 — 2.1 1 1.6 2.9 —
1933...... 3.3 2.7 -~ | 1.6 —_ 2.5 — 1.9 1.8 —
1934...... 1.1 1.4 — 1.9 — 2.2 4 1.8 2.4 —
1935...... 1.4 1.0 —_ .3 — 1.8 4 1.6 1.9 —
1936...... 2.2 1.0 2.1 . — 1.6 2 1.2 2.7 1
1937...... 1.4 1.8 —_ 1.8 — 1.9 — 2.8 2.0 1
1938...... 1.5 1.8 — 1.3 ¢ — 1.3 3 1.2 2.1 1
1939...... 1.2 2.3 1 .8 — 1.4 2 1.6 1.3 —
1940...... 1.5 1.4 — .8 — 1.5 — 1.4 1.8 2
1041...... 1.1 4 —_ 2.2 — 1.8 1 .8 2.2 —
1942...... 1.7 .2 — .9 — 1.3 2 1.2 2.5 —_
1943...... 1.7 .9 —_ .6 — .9 3 1.5 1.6 2
1944, ..... 1.5 1.1 — .3 — 1.4 — .6 1.9 1
1945...... .9 T —_ 2.9 _ 1.5 — i.1 1.5 .1
1946...... 1.4 .8 — 1.7 — 1.4 1 1.5 1.6 3
1047, ..... 1.2 .6 —_ 1.1 1 1.6 2 1.5 1.9 —
1048...... 1.7 1.0 -— .8 —_ 1.4 — 2.7 1.7 1
1949...... 1.7 1.5 — N - 1.1 —_ .5 1.8 —
1950...... 1.5 1.8 _ .5 — 1.3 — 1.5 1.4 —
1951, ..... 2.3 .6 — .5 — 1.0 —_ .9 2.0 —_
1952...... 1.0 1.5 - .5 - 1.0 —_ 1.5 1.7 —_
1953.... 1.4 .9 — .3 — 1.0 — .6 1.5 _—
1954. ... 1.7 .5 _ 1.6 2 1.0 — 1.3 1.3
1955..... 1.2 1.1 — b —_ 1.2 —_ 1.7 1.8 3

* Maine and Rhode Island have no death penalty for ordinary murder."”
(Report, page 25)
- ¢ The most extensive, recent and well documented discussion of deterrence is found
in the Report of the Royal Commission on Capital Punishment, 1949-53 (506 pp. London:
Her Majesty’s Stationery Office, 1953), Appendix 6, pp. 328-380, ‘The Deterrent Value
of Capital Punishment’. See also Karl F. Schuessler, ‘The Deterrent Influence of the
Death Penalty’. The Annals of the American Academy of Political and Social Science,
284: 54-62. Nov., 1952, -
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Year

(Report, page 28)
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3.1

3.1

3.3
1 Yowa, North Dakota and South Dakota were not admitted to the national death registration area until 1923,

* Michigan, Minnesota, Wisconsin, and North Dakota have no death penalty for ordinary murder.
1924, and 1930 respectively.

1 South Dakota introduced the death penalty in 1939,
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“TasLe 8

CRUDE HOMICIDE DEATH RATES AND NUMBER OF EXECUTIONS IN

CERTAIN AMERICAN STATES: 1920-1955

Colorado Kansast Missouri
Year

' Rate Exec. Rate Exec. Rate Exec.
1920, ceveeeeiiivvenas 9.2 1 4,7 — 7.8 *
1921, ieeininnnnnnns 11.8 — 7.5 — 10.1 —
1922, 000 iiinnecnnes 11.8 1 7.2 11.3 —_
1923, . cieiiiiiiiinnnn 9.4 —_ 6.7 — 12.2 —_
1924, 0viiiininnnnne 10.2 1 5.4 13.0 —
1925, 000 viiiiiinn 8.5 — 5.1 — 12.2 —
1926....000iiiinnn 7.0 2 5.6 — 11.4 —
1027, civiiiviiiiiinnn 5.8 _ 4.4 — 10.5 —_
1928, c0viiviiiiinnn, 6.0 2 5.5 —_ 11.1 —_
1929, ciiviniiinnnnns 8.7 — 6.2 — 9.7 —
193000 ccannineiiinnan 8.5 7 5.9 11.2 5
1931 ciiiiiiiininnn 8.3 4 6.9 — 10.9 —_—
1932, iviiiiiiiennes 8.1 2 6.7 10.9 3
1933, ciiviniiinnns 7.7 2 6.6 — 11.8 6
1934, .coiiiiiininnns 7.3 1 6.1 — 11.5 2
1935, ceiiviiiiiinns 6.0 3 4.8 — 9.6 5
1936...... Cireeaieeen 7.7 1 4.3 — 8.2 1
1987, i iiiiiiiinnn 6.0 1 4.0 —_ 7.3 4
1938..... 5.3 — 4.0 — 6.1 8
1939..... RPN 4.1 4 3.3 — 6.2 2
1940, 0ciiiiiiinnn, . 4.6 — 2.2 — 5.4 2
1941,..000nen PR 2.3 2 3.5 — 5.1 1
1942....... 3.6 2 3.1 — 5.6 1
1043, .00t tesees 4.6 2 2.8 1 5.0 —
1944, ..... AR 3.4 — 3.3 3 4.1 2
1945, 00 iininanins 4.6 3 2.3 — 5.9 2
1946, ..000vueeninnnn 5.4 — 2.8 — 7.5 2
1947, v 4.6 2 3.5 2 5.9 3
1948, 0iiiiiiiininn, 4.8 — 3.3 —_ 6.2 —
1949, ciiiiivnininns 5.0 2 2.5 - 5.7 2
1950, 0.0 iiiinnnnn, 3.3 —_ 3.4 1 5.9 1
1951, . 0viveninans . 2.5 1 2.5 1 5.0 1
1952, ivviiiiiinens 8.1 — 3.1 1 6.2 1
1958, civniiiatinnnnns 4.6 — 2.5 —_ 5.5 2
1954, 0 eniviviannns 3.3 — 3.1 2 5.3 _—
1955, iierinenianacns 4,2 —_ 2.5 _ 5.3 1

* Missouri execution figures not available prior to 1930, when the Bureau of the Census hegan

collecting national execution statistics based on death certificates.

in local counties until 1937.

1 Kansas introduced the death penalty in 1935.”

“The data examined reveal that

(Report, page 32)

Missouri executions took place

1. The level of the homicide death rates varies in different groups of
states. It is lowest in the New England areas and in the northern states of
the middle west and lies somewhat higher in Michigan, Indiana and Ohio.

2. Within each group of states having similar social and economic
conditions and populations, it is impossible to distinguish the abolition

state from the others.

96876—17
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3. The trends of the homicide death rates of comparable states with
or without the death penalty are similar.

The inevitable conclusion is that executions have no dlscermble effect
on homicide death rates which, as we have seen, are regarded as adequate
indicators of capital murder rates.”

(Report, page 34)

The author goes on to consider the effect of the abolition or reintroduc-
tion of the death penalty on homicide death rates in American States and
such foreign countries as Germany, Austria, the Netherlands, Sweden,
Australia and New Zealand. Coming to England the author says:

“The month following the enactment of the act [The Homicide Act,
19571 showed a considerable increase in murders known fo the police of
England and the experience of subsequent months appeared to the de-
fenders of the old system as justifying their fears. Since then, however,
an improvement appears to have occurred, as is seen by the following
table:*

TaBLE 20

NUMBER OF MURDERS KNOWN TO THE POLICE IN ENGLAND AND WALES,
- INCLUDING CASES SUBSEQUENTLY FOUND NOT TO BE MURDERS

Year Jan. { Feb. | Mar. | Apr. | May | June | July | Aug. | Sept.| Oct. | Nov. | Deec. | Total

12 17 17 12 11 19 15 21 12 5 8 16 165
17 9 11 11 9 10 20 13 9 10 19 19 157
10 10 [ 19 19 13 20 18 13 11 14 17 16 180
19 22 17 13 12 18 14 9 15 12 11 12 174

9 12 19 15 20 13 3 7 22 14 19 13 166

8 19 22 15 15 7 12 13 14 6 13 8 152
10 13 17 12 16 15 15 11 13 24 14 19 179
13 13 21%| 27 | 21 34 15 20 11 18 13 17 223
11 15 18 15 17 16 b2 N U (Y DY P S P

* Including 11 recorded as crimes known, prior to March 21st; in addition there was one case of
manslaughter, which would previously have been murder.”’

The author then proceeds to consider a case study of the deterrent
effect of a number of specific executions in a single locality—of Phila-
delphia—for periods during 1927, 1929, 1930, 1931 and 1932, Then there
is a discussion of “police safety”:

“Police officials, at least in jurisdictions that have the death penalty,
usually oppose any move to secure its abolition, because it is their strong
belief that the threat of possible execution deters criminals from carrying
lethal weapons or from using them against the police when they are in
danger of being arrested. These beliefs were voiced time and again by
witnesses appearing before the Royal Commission on Capital Punishment
in 1950, and in 1954 the president of the Chief Constables Association of
Canada made the following statement before the Joint Committee of
the Senate and the House of Commons on Capital Punishment: ‘Our
main objection is that abolition would adversely affect the personal safety
of police officers in the daily discharge of their duties. It would be

32 Provided by Sir Ernest Gowers, with the aild of the Home Office, and supplied to the
writer by Mr., Herbert Cobin, president of the Prisoners’ Aid Society of Delaware.

(Report, pages 49-50)
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interesting to know, and if time had permitted I would have iried fo
obtain this vital information as to the number of policemen murdered in
the execution of their duty in those parts of the world where capital
punishment has been abolished. I submit that it will be found the number
is much higher than in those countries where the death penalty is still
in effect, and this point is the main one in our submission that our
government should retain capital punishment as a form of security.

No attempt to verify the claim by the;police had been made, when
the above quoted statement was made. As a matter of fact, the often
great cultural differences of the countries of the world that have retained
or abolished the death penalty would make a comparative study such
as that implied in the quotation above rather difficult. Indeed, nowhere
would conditions be as ideal for such a study as in the United States,
where death penalty states and abolition states of quite similar traditions,
populations, and culture can be found bordering on one another. The
author of this report, therefore, decided to test the claims of the police
that the death penalty makes the lives of policemen safer.

Seventeen states were selected for the study. All the six states which
have no death penalty and had abolished it before 1919 were included
and eleven states bordering on the abolition states. Because of the great
variations in the homicide rate in the United States, it .was assumed
that states from about the same culture areas would afford the best
basis for comparison.

During the middle of December, 1954, a letter was mailed to police
departments in the 593 cities with more than 10,000 population according
to the Census of 1950 in Maine, Michigan, anesota, North Dakota,
Rhode Island, and Wisconsin; and in Connecticut, Illinois, Indiana, Iowa,
Massachusetts, Montana, New Hampshire, New York, Ohio, South Dakota,
and Vermont. This 1etter requested information, year by year, begmmng
with 1919 and ending with 1954, on each case of a wounding or a
killing of a member of the police department by a lethal weapon in the
hands of a criminal or suspect. A brief description of each incident was
requested indicating, if possible, the nature of the offence involved.
Furthermore, in each case information was asked about the kind of
weapon used and whether or not the offender was insane.

Fifty-five per cent of the cities in the abolition and 41 per cent of
those in the death penalty states returned usable schedules, 266 in all.
No replies were received from Detroit, Minneapolis, New York City,
Cleveland or Boston. The largest cities represented were Chicago
Milwaukee, Cincinnati, and Buffalo, Because Chicago proved to have had
more policemen killed than all the other cities combined, it has not been
included in the tables that will be presented. The Chicago police supplied,
however, the bhest report and the contents of that report will be
separately analyzed.

Table 21 contains the data secured. The rate of fatal attacks on police
in 82 cities in the abolition states was 1.2 and in 182 cities in the death
penalty states, 1.3, an insignificant difference.
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Tasre 21

CASES OF POLICE HOMICIDE, BY CITIES GROUPED ACCORDING TO SIZE: AND RATES
PER 100 000 POPULATION IN EACH GROUP OF CITIES, BY STATE

. 10,000—30,000 30,000-60,000 60,000-100,000
A, Abolition States

No. No. No. No. No. No.
Cit. Cases | Population | Rate Cijt. Cases | Population | Rate Cit. | Cases | Population Rate
Maine...........0 R 4 —_ 54,280 0.0 1 —_ 31,558 0.0 1 — 77,634 0.0
Michigan........ 24 8 419,904 1.9 4 1 189,609 0.5 2 3 187,912 1.6
Minnesota....... 14 4 259,461 1.5 —_ —_ —_ — -—_ — —_ —_
North Dakota.. 3 1 51,369 1.9 — — — —_ — — — —_
Rhbede Island... .. 3 —_ 46, 084 0.0 3 1 116,463 .{ 0.9 —_ — —_ —_
WViSCODSIN, cve v earevnaenererncenins .. 13 2 207,940 0.9 7 4 252,580 1.6 1 3 96,056 3.1
B Y O 61 5 | 1,039,038 1.3 15 6 590,210 1.0 4 6 361,602 1.6

100,000-350,000 500,000-650,000 All Cities

A. Abolition States No. No. No. No. No. No.
Cit. | Cases | Population | Rate Cit. | Cases | Population | Rate Cit. | Cases | Population | Rate
Maine. . cieviie e e ieianeneaianaranas — — — —_ —_ —_ — —_ 6 —_— 163,472 0.0
Michigan. .cvveviviiieinieenainenann 1 1 176,515 0.6 _ —_ —_ — 31 13 973,940 1.3
Minnesotf....ovveerreerncsioreearanas -— —_ —_ —_ _ —_ —_ _ 14 4 259, 461 1.5
North Dakota..coovvevinininiianens B —_ —_ — -_ _ _— -_— 3 1 51,369 1.9
Rbode Island............ Ceeraeeaaa, — —_ — — — — — —_ 6 1 162, 547 0.6
WiSCORSIN. . ve i e ivaaninnveniaenannan —_ — — —_ 1 5 637,392 0.8 22 14 1,193,968 1.2
Total...ooivaiiiiaiiveinnanens 1 1 176,515 0.6 1 5 637,392 0.8 82 33 2,804,757 1.2
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10,000-30,000 " 30,000-60,000 60,000-100,000

g

B. Capital Punishment States No. No. No. No. No. No. .
Cit. Cases | Population Rate Cit. Cases | Population Cit. Casges.| Population Rate
11 —_ 190,746 0.0 5 1 212,213 0.5 1 — 74,293 0.0
14 4 206,214 1.9 6 1 225,701 0.4 1 1 92,927 1.1
10 3 170,785 1.7 4 7 171,048 4.1 — s . —
6 — 85,429 0.0 2 2 64,244 3.1 1 —_ 72,296 0.0
31 6 499,841 1.2 5 1 221,877 0.4 1 1 66,112 1.5
1 1 17,581 5.7 — — — —_— — —_ — —_
4 —_ 59,809 0.0 1 1 © 34,469 2.9 1 — 82,732 0.0
24 3 426,631 0.7 7 —_ 290,304 0.0 2 4 171, 546 2.3
21 7 371,623 1.9 7 3 223,303 1.3 2 1 146,379 0.7
2 —_ 24,920 0.0 —_ — -—_— —_— e — e —
1 —_— 12,411 0.0 — —_ —_— — —_ —_ - —
195 | 22 | 206500 | 1.2 " vl 16 | na3150 | 1 9 7 706,285 | 1.0
100,000-350,000 " 500,000-650,000 All Cities
B. Capital Punishment States .| No. No. No. No. No. No.
Cit. | Cases | Population | Rate Cit. | Cases | Population | Rate Cit. | Cases | Population | Rate
Connecticud, . coveeevvrerrereneneninnnns 2 3 263,186 1.1 — — — —_ 19 4 740,438 0.5
TIN0I8. s s vere ceeereeererennnnaenrreans — —_ — —-— — — - -— 21 6 524,842 1.1
Indiana...eeveveeeienriennrnenneieenins 1 1 133,607 . 0.7 — —_ —_ —_ 15 11 475,440 2.3
00} N 1 6 177,965 ~ 3.3 —_— —_ —_ —_ 10 8 399,934 2.0
Massachusetts. .....ooeveerinninraian.. 1 -— 203,486 0.0 - — — —_ —_ 38 8 991,316 | - 0.8
MOnbANEA. . euv e veverrerniinisiiencarenns -_— — - - - - - — 1 1 17,581 5.7
New Hampshire.....ooeeeueivuennnen., — — —_ - —_ — — — 6 1 177,010 0.5
New York.eoovoovvorvaiennnninann.... 2 3 434,019 0.7 1 8 580,132 1.4 36 18 1,902, 632 0.9
(67 7 Y 3 14 635,389 2:2 1 13 503,998 2.6 - 34 38 1,880, 692 2.2
South Dakota....coveieienrneriiennnn — — —_ — —_ —_ - — 2 —_ 24,920 0.0
Vermont.................. ORI — - - - - - - - 1 - 12,411 | 0.0
Total.eveveviee e, 10 b 1,847,652 1.5 " 2 21 1,084,130 1.9 " 183 95 7,147,216 1.3




Taking the cities of the smallest class—those be’m{een 10,000 and
30,000 inhabitants—and using only rates from states. with at least ten
.such cities reporting, the following comparative rates were found:

Abolition States Capital Punishment States
Michigan ....... R ¢ Ohio .vveveeennss ieeeraaens 1.9
MiInnesota +..iveeeieevnes , 15  INlinois........ veeaieean Lo 19
Wisconsin «...ovvennsnveass 0.9 Indiana veoeeeescvannnannne NP
: C New York ....ocnnns PP | A §
Connecticut ....... eeseseess. 0.0
Massachusetts ........ veeses. 12

In the group of cities with populations between 30,000 and 60,000,
the abolition cities had a total rate of 1.0 and the capital punishmgnt
cities 1.1, but there were considerable variations among the states ranging
from a high of 4.1 in Indiana to a low of .4 for Massachusetts. In the
third to fifth groups of cities the number reporting was, of course, small
but it may be observed that compared with Milwaukee’s (Wisconsin)
rate of .8, the rates for Cincinnati, Ohio—2.6, and Buffalo, New York—
1.4, were somewhat higher,

It is obvious from an inspection of the data that it is impossible to
conclude that the states which had no death penalty had thereby made
‘the policeman’s lot more hazardous. It is also obvious that the same
differences observable in the general homicide rates of the various states
-were reflected in the rate of police killings. ...

It will be recalled that the letter which asked for data also requested
that the reporter indicate whether or not he believed that the existence
of the threat of possible execution gave the police a certain amount of
protection which was lacking in the abolition states. Only 69 replies to

. this request were received from cities in capital punishment states and
27 replies from abolition states, i.e., 36.5 per cent of the responding
cities in the capital punishment states and 31.7 per cent of the cities in
the abolition states gave an opinion. In the death penalty states, the
police officer reporting believed in the added protective force of the
death penalty in 62 out of 69 cities, or 89.8%. In the abolition states,
20 out of 27, i.e.,, 74.1% did not believe that there was any connection
between the possible threat of the death penalty and the likelihood of a
criminal using a lethal weapon in encounters with the police.” (Report,
pages 52-59)

The author then goes on to study the situation in Chicago and con-
cludes that “an examination of the data suggests that it would be indiscreet
for anyone to claim that the death penalty in Chicago discouraged the
killing of policemen in that -city”. (Report, page 62)

“In preceding pages, one of the aspects of this issue has been con-
sidered, namely, the question of whether or not the death penalty
appears to have any effect on homicide death rates. We have examined
comparatively such rates in selected states that do and those that do
not have the death penalty; we have compared the rates of capital
crimes in specific states or countries that have experimented with
abolition in order to observe the effect of the abolition or the introduc-
tion of capital punishment on such rates; we have noted the specific
effect of highly publicized executions on homicides in a metropolitan
city; and we have tried to learn if the claim of the police is true,
when they say that their lives are safer in the states that have the
death penalty.
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Any one who carefully examines the above data is bound to arrive
at the conclusion that the death penalty, as we use if, exercises no
influence on the extent or fluctuating rates of capital crimes. It has
failed as a deterrent. If it has utilitarian value, it must rest in some
other atiribute than its power to influence the future conduct of
people.” (Report, page 63)

The author then went on to consider whether the imprisonment of the
murderer endangers his fellow convicts or his custodians and the danger to
the community from paroled or pardoned murderers. As to prison assaults
he said: “Generally speaking, such murderous offences are committed
by prisoners serving sentences for other crimes than murder.” (Report,
page 72). As to prisoners who are pardoned or paroled he said: “It is
generally agreed that those who are allowed to return to the community
after serving a term of years for a capital crime, had behaved themselves
better than do other criminals similarly released.” (Report, page 76).
Summing up, the author says: “The conclusion seems inescapable that
the murderer who is not executed but instead sentenced to life imprison-
ment is not nearly so great a danger to the prison community, nor to the
outside world when he is paroled or pardoned, as are many other classes of
prisoners, who are regularly released after serving much shorter periods of
imprisonment”. (Report, pages '77-8). Ending this part of the discussion
the author says: “In the last analysis, the argument that the life sentence
does not offer an adequate safeguard against further homicidal criminality
by a murderer who is not executed appears untenable. Basically, those who
advance it probably feel that the life sentence, in practice, is not an
adequate punishment for murder.” (Report, pages 78-9).
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APPENDIX “1»

Canadian Statistics

TABLE A
PROPORTION OF EXECUTIONS TO SENTENCES, 1867-1965

Nore: This Table carries each ease through to its conclusion under the decade in which the
sentence was imposed.

Period %snggggﬁz Executed Percentage
1867-69............ 26 12 46.2
1870-79........ e 114 33 28.9
1880-89...... ves 95 (1) 55 57.9
1890-99...... s 80 (2) 46 b57.5
1900-09...... 107 (3) 63 58.7
1910-19...... 221 (4) 105 47.5
1920-29...... 162 93 7.4
1930-39.... 167 125 74.9
1940-49. ... 142 (2) 04 66.2
1950-59.. .. 142 (1) 70 49,3
T060-65T. 40, veurrrrenerrerrnniersoarasroseonooncanes 39 5 12.8

* “Sentenced to death’’ does not inelude cases in which the convietion was set aside on appeal.

1 Up to May 25, 1965, An additional 9 cases, which are still on appeal, have not been included in
period 1960-65.

(1) Includes 2 condemned persons who committed suicide.

(2) Includes 1 condemned person who committed suicide and 1 condemned person who
died.

(8) Includes 1 condemned person who died before.consideration of case by Governor in
Couneil.

(4) Includes 1 condemned person who died before date fixed for execution and 2 condemned
persons who committed suicide.
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TasLe B

Nore: While Table A, immediately preceding, and the Tables in Appendix D, carry
each case through to its conclusion in the year or decade in which the sentence was
imposed, this Table and Table C, following, deal with cases aecordinIg to the year or
other relevant period in which they were considered by the Governor-In-Couneil.

CAPITAL CASES CONSIDERED BY GOVERNOR IN COUNCIL

1951-65
Year Cages Lxecuted Commuted
7 9 7 2
e 14 11 3
L 2 21 11 10
T 10 8 2
R AR 14 8 6
B 17 8 9
5 10 4 6
T8, v it e e e i i e i 16 2 14
1080 . i i i e et 16 3 13
1960, ... ivinnen. e ettt 9 3 6
L 3 13 2 11
1002, it i it et i i i, 4 @ > 2
2 2 7 0 7
R 5 0 5 .
LOB85% . . ettt it e ettt e et 5 0 )
170 69 101
* Up to May 25, 1965,
1
TasLe C
CAPITAL CASES CONSIDERED BY GOVERNOR IN COUNCIL
FOR THREE PERIODS SINCE 1950
Executed Coin;huted
Period Cases Per Per
No. cent No. cent
From Jan. 1, 1951, to June 30, 1957.......... 90 55 61.1 35 38.9
From July 1, 1957, to Apr. 15, 1963.......... G6 14 21.2 52 78.8
From Apr. 16, 1968, to May 25, 1965........ 14 0 0.0 14 100.0
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Tasre D

LEADING CHARACTERISTICS OF CAPITAL CASES OCCURRING SINCE JANUARY, 1957

Nore: This Table covers all capital cases considered by the Governor-in-Council between January 1, 1957 and May 25, 1965. As of September 1, 1961 the Criminal Code was amended to
exclude certain kinds of murder from the capital category and to provide that sentence of death should not be passed upon a person who was under the age of eighteen years at the time of the
offence. All persons referred to in the Table are males, no female having been sentenced to death during this period.

Date of Recommendation Whether . Commuted
decision by P of mercy Murder murder y s oy or
Case | Age Governor Mot.we Murdered Weapon premedi- Mentnl Condition(® Brecuted
in Couneil Jury Judge tated(
1 29 Feb. 14, 1957 | Sexual assault........... No No 9 yr. old step daughter. No No independent, psychiatrist’s report..... Executed
2 27 April 1, 1957 | Escape arrest... No . No Police constable....... No No independent psychiatrist’s report..... Executed
3 38 April 1, 1957 | Biscape arrest No No Police constable. ......| Revolver........ No No independent psychiatrist’s report..... Commuted
4 31 June 14, 1957 | Revenge.....vvvennvnens No Yes Sepa.rated wife's male .
Yes No independent psychiatrist’s report..... Commuted
5 33 June 14, 1957 | Robbery—escapearrest.{ No Yes No No independent psychiatrist’s report..... Commuted
6 50 July 12, 1957 | Sexual assault No No No No independent psychiatrist’s report..... Executed
7 26 July 26, 1957 | Robbery....... No No 61 yr. old deaf mute. ..| Stick............ No No independent psychiatrist’s report..... Commuted
8 29 Dec. 6, 1957 | Sexual assault No No 13 yr.old girl.......... Strangled
: clothing....... No No independent psychiatrist’s report..... Esecuted
9 22 Dee. 12, 1957 | No spparent motive....[ No No 25 yr. old ambulance
driver...oeeeranenaas Yes No independent psychiatrist’s report.. ... Commuted
10 23 Dec. 12, 1957 | Robbery.....cvveciennn Yes No Chinese merchant..... No No independent psychiatrist’s report. ... . Commuted
1 22 Jan. 15, 1958 { Robbery (prevent iden-
tification by victim)..| No No 30 yt. old married man Yes No independent psychiatrist’s report..... Executed
12 32 Jan. 15, 1958 | Jealousy....cvveveeennnn Yes No Common-law wife..... Yes No independent psychiatrist’s report.., ... Commuted
13 23 - | Feb. 5, 1958 | Revenge.. No Yes Wit oiciiiiiiiiiaanns Yes No independent psychiatrist’s report.....| Commuted
14 40 April 4, 1958 RobberyA No No Taxi driver..... eeeane No No independent psychiatrist’s report.....{ Commuted
15 35 April 17, 1958 | Murder and suicide plan No No 4 T Yes Depressed..eveecrreeeeeneeaanenns TN Commuted
16 36 April 17, 1958 | Murder and suicide plan.| No No Former common-law, ’
. wife......... Ceeeeeen Yes Chronic alcohalic..... FO . v Commuted
17 26 June 6, 1938 | Jealousy . Yes Yes £ N No No independent psychw,tnst’s report. . Commuted
18 17 July 10, 1958 | Robbery Yes Yes Bank manager.. No No symptoms Commuted
19 42 July 10, 1958 | Robbery No No Bank manager. No No symptoms Executed
20 17 Aug. 26, 1958 | Robbery No No 26 yr. old salesman.... Yes No independent psychiatrist’s report..... Commuted
21 17 Aug. 26, 1958 | Robbery No No 26 yr. old salesman.... Yes No independent psychiatrist's report..... Commuted
22 64 Sept. 8.1958 | Revenge and jealousy .. No Yes Daughter-in-Iaw....... Yes Under intense emotional strain........... Commuted
23 26 Oct. 9, 1958 | No apparent motive,
possibly seX....cinnn. No No 8yr.old girl........... ? No signs of psychosis—low intelligence
B T Commuted
24 20 Nov. 27, 1958 } Murderand suicide plan.! No No Girlfriend............. Knife...covvnnnns Yes Commuted

Very low mentality.....ooovvnvniiiniinns
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43
30
20
23
44
19
49
33
27

18
28

55
42
31
22

27
14

20
36

39
19

25
22
30
36
21
20
23

Dec. 30, 1958

Dec. 30, 1958
Feb. 14, 1959
Feb. 24, 1959
Mar. 17, 1959

April 18, 1659

April 23, 1959
April 23, 1959
April 30, 195¢
June 13, 1959
June 29, 1959

July 9, 1959
July 16, 1959
Aug. 13, 1959
Nov. 19, 1959

Dec. 10, 1959
Dec. 15, 1959
Dec. 15, 1959

Jan, 12, 1960
Jan. 21, 1960

Feb. 8, 1960
Mar. 8, 1960

April 11, 1960
May 11, 1960

Aug. 17, 1960
Nov. 11, 1960
Dec. 1, 1960

Mar. 23, 1961
Agril 18, 1961

May 19, 1961
June 2, 1961
June 8, 1961

Jealousy..evevivennnnnn,

No apparent motive. ...
Sexual agsault. ..
Robbery... .
Robbery............ .

Jealousy endfrustration.

Quarrel............... ..
Jealousy & drunkenness.
Anger & drunkenness. ..

Revenge—supposed infi-
delity of his wife

Robbery............. .
Sexual assault...........

Robbery......vovvnuens
Robbery........... ..

Quarrel and drunkenness

Resentment towards
T.C.A.

Sexual assault.......

Robbery...........

Anger—domestic
difficulties

Anger—domestic
difficulties

To conceal pregnancy of|
step-sister

Quarrel..oovieruereiann.

To conceal admission of
previous murder

Yes

43 yr. old male acquain-

16 yr. old girl...

21 yr. old man.........
Female grocery-restau-

rant owner...........
Sister-in-law...........

Policeman..... ceeniaes
Female stranger.......

Male acquaintance.....
Restaurant owner......

Accomplice............
73 year old store keeper
14 year old boy........

Storekeeper............
Female classmate...,..

Father

28 year old stranger....

Girl friend........ e

.| Blunt instrument

.22 calibre rifle. .

Knife............

Hunting knife. ...}

Piece of iron,....

Not established.
.28 calibre
revolver

Shoelace
(strangled)
Revolver........
Blouse
(strangled)
Rifle and a rock.

.22 calibre rifle. .

.303 calibre rifle.
Enife............

No evidence of a psychosis—below aver-
age mentality

Hysterical “fugues”.........coevivvvennns

No symptoms—compulsive gexual drive..

Nosymptoms. ...ooovevriiinereeiiiiinas

No unusual psychiatric features..........
Schizophrenic tendency......ocoeenvnn.,.

No symptoms. ..ooovniveriiiieniinnnnnes
No psychotic trends...
No evidence of psychosis
Schizophrenia. .....vvveiiiirininniiiina,
Not psychotic but possibility of D.T.’s
and accompanying hallucinations
Below normal intelligence..........c.....
Normal.....cvevieeennrannn,
Below averagé intelligence...............
Abnormal—under great emotional stress..

Tendency to introspection with other
schizoid and paranoid elements

Normal............ err st
Nosymptoms. .o ivriveriirerirnaneennans
Below average mentality.........cooeu.e.

Psychopathic personality with paranoid
manifestations of a neurotic order

No evidence of psychosis.................

Schizoid personality.......covviiiavvnnes

Advanced schizophrenia...........vuee..
No-indications of mental abnormality. ...
Normal, though likely borderline case. ..

Emotionally unstable sociopathic person-
ality
Below normal intelligence................

Commuted
Commuted
Commuted
Executed

Commuted

Commuted -

Commuted
Executed °
Commmuted
Commuted
Executed

Commmuted
Commuted
Commuted
Commuted

Commuted
Commuted
Commuted

Commuted
Commuted

Executed
Executed

Commuted
Commuted

Commuted
Executed
Commuted

Commuted
Commuted

Comimmuted
Commuted

Executed
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LEADING CHARACTERISTICS OF CAPITAL CASES OCCURRING SINCE JANUARY, 1957—Conc.

Date of Recommendation Whether Commuted
decision by - of merey Murder murder (D) or
Case | Age Governor in Motive Murdered Weapon premedi- Mental condition | Esccuted
Council Jury Judge tated(®
57 27 June 15, 1961 | Robbery...covvvviran.es No No | Bootlegger............. EKnife and No Psychotic.cooiiiiiiiiiniiiiiiiiiniannaes Commuted *
. automobile _
58 24 June 22, 1961 | To conceal illicit sexuall No No Female acquaintance. . 1 TR No Normal..ciiieiiiieiiieneriiennioncannss Executed
relations :
59 20 | July 12, 1961 | No apparent motive....| No Yes MOther. ooeeieeeeanens Fish knife....... No SChiZOPhTenif. . veveeeerennsrannnnneacnan Commuted
60 19 Aug. 9,1961 [ Robbery..ovevievvainns Yes No Scrap dealer.. ..| Pipewrench..... No ‘| Mentally immature & of low intelligence. .| Commuted
61 25 Aug. 21, 1961 | Quarrel—wanted wife to] Yes Yes Estranged wife........ .22 calibre rifie Yes Mental state bordering on the psychotic. .| Commuted
TeRUID. coveiinannannns .
62 31 Nov. 8, 1961 | Intoxication and ani-| No No Infant daughter of com-| Hands......vu... No Normal.iviiieiiiiiiinnnnanoeanens ven..| Commuted
mosity towards child mon law wife
63 % Nov. 8, 1961 | Quarrel with neighbours| No Yes Neighbour's wife. ..... .22 calibre rifle..] Yes Tlliterate but not mentally deficient or| Commuted
psychotic
64 19 Dec. 5,1961 | Getrid of husband.....| No Yes Husband of paramour..! .22 calibre rifle..| Yes Normal. covierniesiienarerenennecesinens Commuted
65 51 April 9, 1962 | Getrid of wife.......... Yes Yes Wit erenennnaosnnen Knife....covians Yes Bestial but neither mentally deficient nor| Commuted
. psychotic
66 22 | July 31,1962 | Avoid arrest........uen. Yes Yes | Policeman........euvn. Pistol..oiuuenen. No NOIEAl. . veerveeiernreenseaenennnnnnes Commuted
67 54 Dec. 4, 1962 | Racket discipline.......| No No Informer and witness. .| Revolver & knife| Yes Low intelligence ....| Esecuted
68 29 Dec. 6, 1962 | Avoid arrest..ceiensn. No No Policeman....oovvuanen Semi-automatic No NO SYmIPtOIMS. ceverrrnreernansnnreansans Executed
pistol ——————
69 19 Feb. 21, 1963 | Sex (pervert)...oveeees. Yes Yes Two young boys....... Hands.....ouven. No Pervert, dull normal ..................... Commuted
70 44 Mar, 12, 1963 | To obtain woman and| Yes No Husband of paramour..| Socket wrench..| Yes Norma.l ................................. Commuted
) estate -
71 29 Mar. 12,1963 | To obtain woman and| Yes No Husband of paramour..| Socket wrench..| Yes Psychopath. . ciivieeeiinniiiienienannnns Commuted
. estate
72 23 May 9,1963 | Robbery and sex (per-| Yes No 83 year old woman..... Hands........... No Mentally deficient and psychotic symp-| Commuted
vert) toms .
3 22 June 27, 1963 { Robbery..c.cveeeacanans Yes No 48 yr. old man casually| Stick............ No Aleoholic and psychopathie traits........ Commuted
encountered drunk '
74 63 Sept. 12, 1963 | Robbery.....cvvvaevias|  Yes Yes 90 yr. old man whose| Beating & fire... No Doubt as to whether or not mentally ill..| Commuted
home he entered ’ -
75 45 Oct. 3,1963 | Robbery.c.c.cveirunens Yes No 54 year old man....... Feet and hands| No Aleoholic and human derelict............ Commuted
. and exposure - . X
76 23 Jan. 7,1964 | Revenge... Yes No Ex-fiancee..c.ceveerne Enife............ Yes NO SYymMptomS. c e vevveniieerasraneinanans Commuted
w 32 April 23, 1964 | Robbery Yes No 79 year old man whose| Blows by fists] No Psychopathic personality but not psy-| Commuted
home he entered ‘and hands chotic .
78 39 June 18, 1964 | Robbery...c.ccvviveense Yes No Proprietor of grocery| Pistol No Ageressiveand vindictive attitude toward| Commnted
gtore crime and justice byt not psychotic
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79 30 Nov. 38,1964 | Sex...ovuvevevevevenens. | No No 12 year old girl........| Handsandrope..] No Barely average intelligence ‘but not men-] Commuted
tally il or & sexual psychopath, no char-
acter disorder but having neurotic mech-
anism
80 34 Dec. 3,1964 | Robbery.....vcer...... | No No Policeman.............| Semi-automatic No Not psychotic but having psychopathic| Commuted
: ’ rifle _ personality
81 44 Jan. 20, 1965 | Robbery..... PN Yes Yes President of stevedor-| Pistol..... wieess] No Normal.....cooeeetivenieensoesanense...| Commuted
. ing company
82 44 Mar. 4,1965 | Wanted to be executed.. No No 35 year old man......,| Revolver........ Yes Not a psychopath~suffering from pedo-| Commuted
philia
83 22 April 14, 1965 | Robbery.v.eeeunevnnns. Yes Yes Employee of super~ Revolver........ No Not mentallyill......cocvvveriranne....| Commuted
market
84 26 May 4, 1965 | Sexual assault........... No No 14 year old girl..,.....| Hunting knife.... No No gross psychotic features—low average| Commuted
intelligence
85 24 May 6,1965 | Robbery...oocuuu...... Yes Yes 43 year old part-time| Ice pick......... No Emotionally unstable and having an im-| Commuted
waitress mature personality

WOWhether Murder Premeditated. The test applied here is not whether the murder was “’planned and deliberate”

within the meaning of section 202A of the Criminal Code defining capital murder

but, rather, whether the murder itself, as distinguished from the robbery or other event giving rise to it, was premeditated a significant time in advance of committing it.
@ Mental Condition, The information in this column is derived from the report of the psychiatrist engaged by the Department of Justice to make an independent report on the mental condition
of the condemned person.




TanLe B

MURDERS KNOWN TO POLICE AND HOMICIDAL DEATHS

Number of Murders XKnown to the Police(® and Homicidal Deaths®,
Rate per 100,000 Population 7 Years of Age and Over, Canada, 1954-1963.

Murders . Murders .
Homicidal .|  Homicidal
Yea Reported b Reported b
ear lg)olic%“) Yy Deaths® eIlgolicee“) Y Deaths®
Number Rate

125 157 1.0 1.2

118 158 0.9 1.2

131 171 1.0 13

129 165 0.9 1.2

153 198 i1- 1.4

141 167 1.0 1.2

190 244 1.3 16

186 211 1.2 14

217 249 1.4 1.6

215 240 1.4 1.5

M From 1954 to 1960 adjustments are made in previously published figures as a result of revised
R.C.M.P. and O.P.P. figures on murder offences known to the police. From 1954 to 1960 inclusive the
Q.P.P. did not report. F'rom 1961 to 1963 inclusive the Q.P.P. reported to D.B.S.

@) Homicidal deaths as officially recorded on provincial death certificates reported to D.B.S.
Includes murders, infanticides, non-accidental manslaughters, assaults (by any means) and poison~
ings (by another person); excludes manslaughters, assaults and poisonings reported by coroners as
accidental, homicides as result of intervention of police and legal executions. Deaths are classified
by residence; hence above figures include deaths of Canadian residents oceurring in U.S.A., but ez-
clude deaths of all non-Canadian residents occurring in Canada.

MURDERS KENOWN TO THE POLICE® AND HOMICIDAL DEATIHS®,
RATE PER 100,000 POPULATION 7 YEARS OF AGE AND OVER,
CANADA, 1954-1963.

2.0 — - 2.0
(2 Hamicidal deaths

f““hj’ — 1.0

(OMurders knawn ta the palice

1.0 nc.-,_n‘“’#’ﬂ"_\ —

1964 1955 1956 1957 1958 1959 1960 1961 1962 1963

Source: Dominion Bureau of Statistics,

N

104



Tasre I

CAPITAL CASES IN WHICH POLICEMEN WERE VICTIMS IN COURSE OF DUTY

JANUARY 1, 1940 TO MAY 25, 1965

Recommenda-

No Vietim Motive Murder Year tion for Mercy Exeg;l ted
: - Weapon |[Convicted Commuted
Judge | Jury
511 RCMP DBscape arrest— Rifle 1940 No Yes Executed
murder suspect
528 OPP Avoid questioning | Revolver 1941 Yes Yes | Commuted
about break-ins
5651 City Escape arrest— Revolver 1944 Yes Yes | Commuted
detective brealk-in suspect
595 City Lscape arrest— Revolver 1946 No No Executed
detective . | break-in suspect
62911 | City Escape arrest— Revolver 1947 No No Executed
constable bank robbery
665 City Escape arrest— Revolvers 1949 No No Executed
constable bank robbery
666 City * 1949 No No Executed
constable
670 City 1949 - No No Executed
constable
710 RCMP Escape arrest— Antomatic 1950 No No Executed
bank robbery pistol
724 City Escape arrest— Shotgun 1952 No No Executed
policeman following knifing
749(1) | City Lscape arvest— Revolver 1962 No No Executed
detectwe ** | excaped convict
749(2) | City and companion 1952 No No Executed
detective
820(1) | City Escape arrest— Revolver 1957 No No Executed
onsta.ble *H break-in suspects
820(2) | City 1957 No No Commuted
constable :
826 'own Bscape arrest— Revolver 19567 Yes No Commuted
constable break-in suspect . ‘
862 oPP Escagne arrest— Revolver 1959 No No Executed
murder suspect
90011t | QPP Revenge Rifle 1962 No No Necalw tfj‘ml
ordere
901 City Escape arrest— Automatic | - 1962 Yes Yes | Commuted
detectwe theft suspect pistol -
904 City Escape arrest— Automatic 1962 No No Executed
const'xble robbery suspect pistol
9141t | City Iscape arrest— Semi- 1963 No No Commuted
constable bank robbery a}gomatic
rifle
932 RCMP Iscape arrest— Revolver 1965 Yes Yes | Before
escaped convict Cgpeal
urt

RCMP—Royal Canadian Mounted Policeman.
OPP—Ontario Provincial Policeman. :
QPP—Quebec Provincial Policeman,

*Three convictions in respect of two constables,
**Two convictions in respect of one detective.
***Two convictions in respect of one constable.
1The detective in this case was in night attire, off duty.
P‘Two policemen murdered in this incident.
117The policeman in this case was not actually on duty but the incident leading to his death

arose out of his employment as a policeman.
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TasLe G

REPORTED CASES OF POLICE OFFICERS KILLED ON DUTY, 1961-1963

For convenience, the person responsible is referred to as “accused”, though a charge
may not have been laid. Information on this comprehensive and detailed basis is not avail-
able for previous years.

Case No. 1
May 5, 1961

1 vietim

Case No. 2
September 15, 1961

1 victim

Case No. 8
Awugust 29, 1962

1 vietim

Case No. 4
October 17, 1962

1 vietim
Case No. &

June 18, 1962

3 vietims

Case No. 6
December 14, 1962

2 victims

The killing took place in Montreal, P.Q. on May 5, 1961 and the
victim was a police constable. Accused entered police headquarters
through garage, asked to see two detectives who had arrested him
the previous month for illegal possession of weapon, pulled a rifle
from a box, pointed it at one constable and in the scuffle which
followed the victim was killed. The weapon was a .22 cal. Mauser
semi-automatic. Accused was 17 years of age. Trial was halted on
first day for medical examination. Aceused was declared insane.

The killing took place in Montreal, P.Q. on September 15, 1961 and
the victim was a police sergeant. Victim suspended accused because
he was found asleep on duty. When accused was informed of sus-
pension by telephone he went to the C.N.R. Guardroom, took his
revolver from his locker, entered victim’s office, shot him twice and
turned the gun on himself and committed suicide. Accused was 40
years of age.

- The killing took place in Hamilton, Ontario on August 29, 1962 and

the vietim was a police constable. Accused declared mentally ill by
D.V.A. psychiatrist since 1959; set fire to house and killed mother
and neighbour with hammer; fled to Dundas, Ontario, bought 16
gauge shotgun and returned to shoot vietim on city sidewalk in
Hamilton. Passer-by grabbed the dying vietim’s revolver and
wounded the accused who then turned his gun on himself and com-
mitted suicide. Accused was 38 years of age.

The killing took place in Woodstock, Ontario on Qctober 17, 1962
and the victim was a police constable. While accompanying two
escaped mental patients back to hospital, one patient started to
gtruggle. While vietim was subduing him the other patient tool
victim’s revolver and shot him in neck. Accused was 26 years of age.
He was found to be insane and unfit to stand trial.

The killings took place in the Peterson Creek area of B.C. on June
18, 1962 and the 3 victims were police constables. The R.C.M.P.
answered. a complaint that the accused had threatened to kill a
Game Conservation officer and had been seen carrying a rifle info
the Provincial Welfare office. Accused shot victims when they
attempted to disarm him. Accused was 82 years old., He was shot
and killed by R.C.M.P. officers.

The killings took place in Ville St. Laurent, P.Q. on December 14,
1962 and the 2 victims were police constables. Police officers answered
bank robbery alarm. They were killed by a spray of tommy-gun fire.
Two other officers were injured. One accused, 37 years old, was
convicted of capital murder and his sentence commuted to life
imprisonment. A second, 41 years old, was convicted of non-capital
murder and sentenced to life imprisonment. A third, 30 years old,
became mentally unfit to stand trial.
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Case No. 7 The killing took place in Vancouver, B.C. on February 9, 1962 and

February 9, 1962 the victim was a police detective. Accused was being questioned in
hotel room concerning a stolen airlines credit card and forgery. He
1 vietim shot the detective and hotel manager. Accused was 22 years old. He
was convicted of capital murder and his sentence commuted to life

imprisonment.
Case No. 8 The killing took place in Montreal, P.Q. on January 9, 1962 and the
January 9, 1962 victim was a police detective. An escaped convict from St. Vincent
de Paul Penitentiary was approached for questioning. He fled but
1 vietim was cornered on 2 balcony where he shot the victim and wounded a

second police officer. Accused was 28 years old. He was shot and
killed by police.

Case No. 9 The killing took place in Joliette, P.Q. on August 25, 1962 and the
August 26, 1962 victim was a police constable. Two constables answered a complaint
that a man was locked in a firenxyms store shooting at the street.

1 vietim Victim went to back door and while attempting to open it was shot

with a .303 calibre rifle. Accused was 21 years old. He was declared
insane and held at the pleasure of the Lieutenant-Governor in

Council.
Case No. 10 The killing took place in Toronto, Ontario on February 12, 1962 and
February 12, 1962 the vietim was a police constable. Vietim was on patrol in a police
vehicle when he stopped accused, also in a motor vehicle, who was
1 victim wanted for questioning concerning s previous shooting. Accused

shot victim three times. Accused was 28 years old. He was convicted
of capital murder and executed.

Case No. 11 The killing took place in Stamford Township, Ontario in 1962 and
1962 the victim was a police constable. Vietim was killed by 2 hit and run
driver while investigating a criminal offence,

1 victim
1963 No cases reported.

Nore: In additionin Cap St-Ignace, P.Q., on August 24, 1961 an off-duty constable
was lkilled out of revenge by a man who accused him of having, while on duty, annoyed him
on the highway. Accused was first convicted of capital murder but upon retrial was con-
victed of non-capital murder and sentenced to life imprisonment.
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Tasre H

GUARDS MURDERED IN FEDERAL PENITENTIARIES, JANUARY 1, 1945
TO JUNE 14, 1965.

1. John Kennedy was shot and killed at Kingston Penitentiary, Ontario on April 26,
1948 by an inmate who was serving 10 years for armed robbery. The inmate was convicted
of murder and was executed on January 24, 1949.

2. William Clement Wentworth was stabbed to death in a dormitory at Kingston
Penitentiary, Ontario on November 24, 1961. The murderer was never discovered.

3. James Bugene Tellier was shot and killed at St Vincent de Paul Penitentiary, P.Q.
on May 2, 1963. He had been forced into a cell by two inmates who were threatening and
stabbing him. When the guards fired into the cell, Tellier was hit. Of the inmates who were
detaining Tellier, one was serving 10 years for armed robbery and the other wag serving
4 years for robbery. The former was killed at the same time as Tellier and the latter was
sentenced to an additional 7 years for his part in the incident.

4, Edwin James Masterton was stabbed to death at Dorchester Penitentiary, N.B. on
September 23, 1964 and an inmate, cighteen years of age, who was serving concurrent sen-
tences of 10 and 12 years respectively for robbery with violence, was charged with and
convicted of capital murder. His conviction is under appeal to the Supreme Court of Canada.

Source: Federal Penitentiary Service.

108



Tasre I

PERSONS CONVICTED, AND CONVICTIONS, FOR INDICTABLE OFFENCES,
AND RATE PER 100,000 POPULATION, 16 YEARS OF AGE AND OVER,

1954-1962
Convictions Persons
Year
Number Rate Number Rate
P 56,847 556 30,848 | 302
T T 54,252 521 28,273 274
45,913 433 27,413 259
54,900 504 31,765 292
62,839 566 34, 546 311
57,639 509 31,847 281
64,707 561 35,443 307
S 71,262 608 38,679 330
B 71,507 599 38,663 324
*Revised
Source: Dominion Bureau of Statistics.
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PUNISHMENT TO THE JOINT COMMITTEE OF THE SENATE AND HOUSE OF COMMONS

APPENDIX “J”
STATISTICS SUPPLIED BY THE CANADIAN ASSOCIATION OF CHIEFS OF POLICE IN THEIR 1055 BRIEF ON CAPITAL

“CANADIAN ASSOCIATION OF CHIEFS OF POLICE

Extracts From Uniform Crime Reports of United States
Issued by the Federal Bureau of Investigation

APPENDIX “‘a”

Population | One per | No. of P - g . - . Total
+ ; opulation | No.of | Population | No.of | Population{ No.of | Population | -No. of -
State Reporting | 100, gg“ Murders | "“1052 | Murders | 1051  |Murders | 1950 | Murders | 1049 | Murders | Mirders | Remarks
1 *Maine. ., oooeivnnnnnaes e 317,802 1.6 5 317,802 3 335,119 7 305,489 5 269,289 7 27
2 *Rhode Isls.nd . 592,322 1,2 7 592,322 7 558,273 5 541,331 6 594,977 3 28
3 *Michigan... 3, 830 500 4.5 174 | 3,850,500 150 | 3,816,542 174 |' 3,796,408 159 | 3,275,289 149 806
4 ‘W}sconsm. . 1, 7 85, 401 1.1 20 | 1,785,401 851 1,781,038 24 | 1,769,471 15 ( 1,606,286 20 115
5 *Minnesota. .. 1,460,248 1.1 16 | 1,460,248 16 | 1,425,700 12§ 1,435,357 24 | 1,306,591 11 79
6 *North Dakota........... 157,009 Nil Nil 57, Nil 157,009 Nil 149,856 Nil 121,649 2 2
*Denotes States (8,163,282
which do not have 8,163,282 222 | 8,163,282 212 | 8,073,681 222 | 7,997,714 209 | 7,174,081 192 1,057 population had
death penalty. é057 ml)lrders in
years;
THE FOLLOWING STATES HAVE CAPITAL PUNISHMENT
7 Connecticut....ovuvrnniss 1 103, 563 1.8 211 1,103,563 21 926,688 17 993,979 14 928,464 17 90
8 Massachusetts............ 3, 429, 795 1.3 50 ( 3,729,795 28 | 3,130,321 36 | 3,150,907 32| 3,661,157 41 187
9 New Hampshire......... 264,306 .4 1 264,306 5 243,696 1 247,824 2 239,235 1 10 |.
10 Vermont....coveivevaenes 99,762 Nil Nil 99,762 1 101,213 Nil 108,357 Nil 89,577 Nil 1
11 NewJersey......ceeceens 3,271,268 2.7 89 | 3,271,268 80 | 2,807,423 72 | 2,676,918 64 | 2,502,698 79 384
12 New York.......oveennen 11,665,437 3.1 364 11 665,437 374 | 3,698,292 48 | 3,762,066 59 | 3,558,613 50 805 | Note: Nesw York
13 Pennsylvanifi....eeeee.... 3,703,154 1.7 65 3,703,154 77 | 5,521,062 191 | 5,401,624 193 | 5,699,131 191 717 City did not
14 TIHN0iS...evevennsevnannen 5,082,544 5.6 340 | 5,982,544 348 | 5,930,220 300 | 5,794,816 312 | 5,421,344 346 1,646 report in 1949,
15 Indiang.......cevevenene 1,988,123 3.9 79 | 1,988,123 106 | 1,933,443 97 | 1,926,575 92 | 1,718,845 8 46! 50 and 51
16 ORIO..ccevvivniinnnannen 4,629,078 4.2 199 | 4,629,078 201 924,372 216 | 4,862,738 201 | 4,399,102 238 1,055
17 IoWR..ieveveerneeonarnnnn 1,079,341 1.1 12 | 1,079,341 19 | 1,074,935 16 1,043,019 14 912,265 10 71
18 Kansas.....cevvereeeianas 827,482 3.8 31 827,482 41 26, 469 23 87,616 31 683, 684 18 144
19 MiSSOUmie.eevenennernanans 1,842,190 7.5 137 | 1,842,190 157 1,926,397 130 | 1,804,861 140 | 1,706,805 123 687
20 Nebraska.........coovuee 534,344 1.9 10 534,344 13 526,138 7 16,706 138 48, 503 12 60
South Dakota............ Nil Nit 174,799 4 176,695 Nil 157,004 2 116,219 Nil 6
3.1 4 124,846 4 121,758 6 129,496 8 124,828 11 33
10.9 114 | 1,071,859 103 | 1,140,440 102 1,217,995 148 829,075 139 606
15.5 71 550,781 39 955,532 175 66, 639 175 794,750 174 684
6.9 80 | 1,138,506 95 | 1,137,698 88 { 1,130,018 86 | 1,021,478 8 433
11.3 114 | 1,023,267 115 | 1,051,122 110 | 1,022,311 138 848,909 118 595
8.3 35 398,367 30 418,670 52 404, 531 40 310,647 201
28 Virginis.......ccovnnnnnen 1, 197 639 11.6 139 1, 197 639 108 1, 094 781 114 | 1,043,566 127 870 982 120 608
46,400,450 1,955 | 46,400,450 2,019 | 39,718,365 1,801 | 39,239,566 1,896 | 36,976,311 1,904 9,575
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29 West Virginia............ 449,950 6 - 27 449,950 26 468,012 14 458,736 13 445,277 - 34 114
30 Alabama... 963,560 14.9 148 963,560 133 924,087 148 867,430 174 648,833 136 737
31 Eentucky.. 752,071 19.7 81 752,071 71 703,897 76 756,622 79 683,887 58 365
32 Mississippi. 331,333 9.2 31 331,333 46 431,139 35 398,522 54 266,472 39 205
33 Tennessee.. 1,029,328. 11.8 120 | 1,029,328 143 | 1,042,944 136 976,043 152 840,481 139 690
34 Arkansas... 80,558 10.2 29 280,558 26 321,892 27 371,914 28 256,877 29 139
35 Louisiana.. 912,883 8.3 75 912,883 84 | 1,084,959 88 | 1,106,427 109 826,596 95 451
36 Oklahoma 831,575 5.6 47 831,575 50 800,438 43 781,387 3 650,160 34 204
37 Texas... 2,886,857 11.4 340 | 2,886,857 352 | 3,273,279 345 | 3,424,937 382 | 2,245,940 342 1,761
38 Arizona.. 14,040 6.7 14 ,040 16 224,040 6 212,136 1 151,420 8 56
39 Colorado. 7186, 559 5.3 39 718,559 27 654, 662 19 641,755 18 537,247 28 131
40 Idaho.... 200,713 2 4 200,713 4 190,673 [ 188,873 7 145,366 8 29
41 Montana. 168,723 1.9 3 168,723 4 189,940 4 147,754 165,447 20
42 Nevada.. 49,651 3.5 2 49,651 4 45,351 2 60,1 5 55,775 3 16
43 New Mexico.. 128,859 1.9 3 127,859 4 224,340 [ 210,675 7 93,091 11 31
44 Ttah..... 333,184 3.1 10 333,184 T 366,690 5 345,456 6 259,437 7 35
45 Wyoming 120,389 .8 1 120,389 6 108,512 2 103,752 3 68,919 7 18
46 California .| 6,596,251 3.5 231 | 6,596,251 238 1 6,676,927 234 | 6,605,580 214 | 4,762,178 237 1,154
47 Oregon...... . 655, 443 2.1 14 655,443 21 616,858 12 654,748 12 498, 556 17 76
48 Washington.............. 1,159,047 3.8 45 | 1,159,047 28 | 1,184,899 271 1, 117 963 34 868 684 32 166
18,779,974 1,262 | 18,779,974 1,290 | 19,523,339 1,235 | 19,430,853 1,343 | 14,470,643 1,269 6,399

Brought Forward from page

I—Ttems 7-28............ 46, 400,450 1,955 | 46,400,450 2,019 | 39,718,365 1,801 | 39,239,566 1,896 | 36,976,311 1,904 9,575

Total for States
Total..... rerresnirriecnrane 65,180,424 3,217 | 65,180,424 3,300 | 59,241,704 3,036 | 58,670,419 3,239 | 51,446,954 3,173 15,974 withléieath
penalty
Brought Forward from page .
1—Ttems 1-6 inclusive...... 8,163,282 2221 8,163,282 222 | 8,073,681 222 | 7,997,714 209 | 7,174,081 192 1,057 Stgtestﬁvithol{:‘. the
: eath penalty

GRAND TOTAL........... 73,343,706 3,439 | 73,343,706 3,521 | 67,315,385 3,258 | 66,668,133 3,448 | 58,621,035 3,365 17,031

Montreal, March 34, 1855 GEO. A. SHEA
SECRETAR Y. TREASURER"

Nora: The figures set out in the above Table in the columns headed “No. of Murders” are described, in the “Uniform Crime Reports’ from which they are
taken, as relating to ““Murder and non-negligent manslaughter.” . : . B



APPENDIX “K”

I, U.S. Crime Statistics

The following Table has been compiled from the Uniform Crime
Reports of the Federal Bureau of Investigation, United States Depart-
ment of Justice, for 1958 to 1963 inclusive. The figures used in this Table
for any one year are the revised figures appearing in the Report for the
subsequent year except in the case of 1963 where the revised figures are
not yet available.

The following explanation is taken from the Uniform Crime Reports
themselves:

¢« _.The measure used is a Crime Index consisting of seven important
offenses which are counted as they become known to the law enforcement
agencies. Crime classifications used in the index are: murder and non-
negligent manslaughter, forcible rape, robbery, aggravated assault, burg-
lary—breaking or entering, larceny $50 and.over, and auto theft.

The total number of criminal acts that occur is unknown, but those
that are reported to the police provide the first means of a count. Not all
crimes come readily to the attention of the police; not all crimes
are of sufficient importance to be significant in an index; and not
all important crimes occur with enough regularity to be meaningful in
an index. With these considerations in mind, the above crimes were
selected as a group to furnish.an abbreviated and convenient measure. of
the ecrime problem.” (Uniform Crime Reports—1963, page 46)

In the Table below are shown only the totals of these classifications and,
separately, the totals for the classification of murder and nonnegligent
manslaughter.

Murder & non-
) Total Offences negligent man-
State Year | Population slaughter
Rate per Rate per

No.- .| 100,000 No. 100,000
Alabama....ooveienrienininenns 1958 3,211,000 22,474 699.8 417 13.0
1959 3,244,386 24,343 750.3 418 12.9
. 1960 3,266,740 25,863 [©  791.4 [ 406 12.4
1961 3,302, 000 24,878 753.4 427 12.9
1962 3,358,000 26,060 776.0 316 9.4
- 1963 3,347,000 28,409 848.8 340 10.2
ABSKR v evsveereeneneranaeans 1958 202,000 | . 1,665 | 824.3 19| 0.4
1959 223, 888 2,158 963.9 12 5.4
1960 226,167 2,332 1,031.1 23 10.2
1961 234,000 2,452 1 1,047.9 271 11.5
1962 246,000 2,025 1,067.1 11 4.5
1963 248,000 3,202 1,291.1 16 6.5
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Total Offences

Murder & non-
negligent man-

State Year | Population _slaughter
Rate per Rate per
No. 100,000 No. 100,000
Arizoma. ..oiiii i iieiienen.. 1958 1,140,000 19,518 | 1,711.5 75 6.6 -
1959 1,282,405 19,239 1,500.2 67 5.2
1960 1,302,161 21,283 1,634.4 78 6.0
1961 1,391,000 24,074 | 1,730.7 84 6.0
1962 1,509,000 27,370 | 1,818.2 86 5.7
1963 1,559,000 30,171 1,935.3 93 6.0
Arkansas....cvoveiiiiiiiienaen 1958 1,766,000 11,196 633.9 166 9.4
1959 1,772,428 9,906 558.9 184 10.4
1960 1,786,272 10,317 577.6 152 8.5
1961 1,797,000 10,481 583.2 163 9.1
1962 1,823,000 10,822 593.6 144 7.9
1963 1,858,000 12,043 648.2 187 7.4
Californig..covooveiviiniiannens 1958 14,337,000 257,569 | 1,796.6 531 3.7
1959 15,530,973 254,055 | 1,635.8 508 3.3
1960 15,717,204 309,552 | 1,969.5 616 3.9
1961 16,397,000 316,208 | 1,928.5 605 3.7
1962 16, 970,000 343,498 | 2,024.2 657 3.9
1963 17,590,000 380,690 2,164.2 673 3.8
Colorado...cvovvivranenns veess] 19058 1,711,000 20,659 | 1,207.8 70 4.1
1959 1,735,815 20, 550 1,184.2 94 5.4
1960 1,753,947 21,635 | 1,233.5 73 4.2
1961 1,781,000 25,708 1,443.5 83 4.7
1962 1,907,000 29, 801 1,562.8 96 5.0
1963 1,961, 000 30,000 | 1,534.5 94 4.8
Connecticut...ovsivvrnrnrnrnns 1958 2,316,000 15,141 0653.8 80 1.3
1959 2,514,897 15,867 630.9 33 1.8
1960 2,535,234 17,276 681.4 41 1.6
1961 2,614,000 18,802 722.7 25 1.0
1962 2,597,000 20,525 790.3 34 1.3
1963 2,666,000 25,980 974.5 47 1.8
Delaware.....coovviinnnanen .| 1958 - 454,000 3,709 816.9 14 3.1
1959 443,158 3,852 869.2 18 4.1
1960 446,292 4,299 063.3 30 6.7
1961 458,000 4,563 996.3 18 3.9
1962 . 469,000 4,999 1,065.8 18 3.8
1963 476,000 5,840 1,228.7 22 4.6
Florida....cvvovrivsveineennens| 1958 4,442,000 60,988 1,372.9 o624 (11.8
- 1959 4,890,001 67,775 1,386.0 500 | 10.2
1960 4,951,560 76,980 1,554.7 527 10.6
1961 5,222,000 74,824 1,432.9 477 9.1
1962 5,459,000 77,630 1,422.1 420 7.7
1963 5,652,000 90,008 | 1,592.4 463 8.2
QGeorgia....... eterarerentanes 1958 3,818,000 32,498 851.1 527 18.8
1959 3,017,240 31,643 807.8 524 13.4
1960 3,943,116 33,758 856.1 469 11.9
1961 3,987,000 37,612 043.4 400 10.0
1962 4,100,000 41,798 1,019.5 429 10.3
1963 4,140,000 45, 803 1,106.3 390 0.4
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Total Offences

Murder & non-
negligent man-

State Year | Population slaughter
Rate per Rate per
No. 100,000 No. 100,000
Hawail,.....oovvevevenen.o..| 1958 633,000 7,626 1,204.7 21 3.3
o 1959 620, 582 7,453 1,201.0 17 2.7
1960 632,772 6,977 1,102.6 15 2.4
1961 657,000 8,358 1,272.1 15 2.3
1962 693,000 9,383 1,353.7 20 2.9
1963 694,000 9,418 1,867.0 12 1.7
Idahio....ooeivvvseenroniorrsas 1958 662,000 4,444 671.0 16 2.4
1959 663,606 4,364 657.6 15 2.3
1960 667,191 4,701 704.6 16 2.4
1961 684, 000 5,025 734.6 14 2.0
1962 698, 000 - 5,585 800.2 21 3.0
1963 713,000 5,614 787.4 18 2.5
Illinois....... e ieeariiieaaeaas 1958 9,889,000 87,065 880.4 398 4.0
’ ’ 1959 10,012,612 128, 648 1,284.9 455 4.5
1960 10,081,158 168,724 1,673.7 489 4.9
1961 10,258,000 174,022 1,696.5 492 4.8
1962 10,146,000 171, 449 1,689.7 537 5.3
1963 10,182,000 166, 980 1, 640. 523 5.1
Indiang..oveeeerenerrnnnrasses 1958 4,581,000 36,916 |. 805.9 134 2.9
' 1959 4,637,005 35,980 775.9 158 3.4
1960 4,662,498 39,596 849.2 202 4.3
1961 4,711,000 42,112 893.9 190 4.0
1962 4,715,000 45,131 957.2 166 3.5
1963 4,694, 000 51,128 1,089.2 129 2.7
JOWaA, evrerenrneenerasossacnnas 1958 2,822,000 12,435 440.7 43 .5
1959 2,736,408 12,782 467.1 39 .4
1960 2,757,537 14,009 511.3 17 .6
1961 2,779,000 13,846 498.2 36 1.3
1962 2,777,000 15,108 544.0 31 1.1
1963 2,780,000 16,039 577.0 35 1.3
Kansus. coreiv i iiacensanaess 1958 2,116,000 12,931 611.2 56 2.6
1959 2,161,421 13,618 630.0 51 2.4
- 1960 2,178,611 14,464 663.9 64 2.9
1961 2,194,000 14, 531 662. 3 41 1.9
1962 2,219,000 15,745 709.6 63 2.8
1963 2,225,000 17,413 782.6 57 2.6
Kentucky.oooovvevvneenrannnn. 1958 3,080,000 21,359 693.4 165 5.4
1959 3,012,051 22,649 751.9 159 5.3
1960 3,038,156 24,235 797.7 205 6.7
1961 3,076,000 24,266 788.9 201 6.5
1962 3,082,000 26,928 873.7 201 6.5
1963 3,095,000 28,672 926.4 172 5.6
Louisiana. ....ovevenerineennen 1958 3,110,000 24,464 786.5 183 5.9
1959 3,230,932 22,680 702.0 183 5.7
1960 3,257,022 30,799 945.6 270 8.3
1961 3,321,000 27,223 819.7 211 6.4
1962 3,330,000 27,577 828.1 225 6.8
1963 3,418,000 33,860 990.6 236 6.9
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Total Offences

Murder & non-
negligent man-

State Year | ‘Population slaughter
‘Rate per Rate per
No. 100,000 No. 100,000

Maine....ovvvinneiiiiniinnnnen 1958 952, 000 4,458 468.5 24 2.5
1959 964, 235 4,615 478.6 14 1.5

1960 969, 265 5,226 539.2 16 1.7

1961 992, 000 4,980 502.0 16 1.6

1962 999,000 5,252 525.7 14 1.4

1963 982,000 5, 360 545.8 19 1.9

Maryland,....ivoieirnnnnnnn.. 1958 2,956,000 27,490 929.8 161 5.4
1959 3,072,999 27,467 893.8 136 4.4

1960 3,100, 689 28,815 929.3 168 5.4

1961 3,188, 000 31,8871 1,000.2 143 4.5

1962 3,191,000 33,654 | 1,054.6 183 5.7

1963 3,289,000 40,321 1,225.9 207 6.3

Massachusetts, .oo.ooviivninnn 1958 4,862,000 37,701 775.5 69 1.4
1959 5,114, 558 36,218 708.1 60 1.2

1960 5,148,578 38, 645 750. 6 74 1.4

1961 5,234,000 48,531 927.2 77 1.5

1962 5,161,000 53,162 | 1,030.1 95 1.8

1963 5,218,000 59,333 1,137.1 101 1.9

Michigan,.ooooovviiiniinnannnn 1958 7,866,000 82,495 1,048.8 246 3.1
1959 7,774,787 83,749 | 1,077.2 325 4,2

1960 7,823,194 95,817  1,224.8 334 4.3

1961 7,954,000 97,731 1,228.7 309 3.9

1962 7,991,000 103, 368 1,293.6 260 3.3

1963 8,116,000 109,450 | 1,348.6 268 3.3

Minnesota, .coevrrvinriennninns 1958 3,375,000 19,912 590.0 31 .9
1959 3,303,302 20,132 593.3 35 1.0

© 1960 3,413,864 25,338 742.2 42 1.2

1961 3,470, 000 26,008 752.1 34 1.0

1962 3,475,000 27,366 787.5 33 .9

1963 3,500,000 30,240 864.0 41 1.2

Mississippio e ieiieiiininiiin, 1958 2,186,000 7,340 335.8 144 6.6
1959 2,162,422 9,000 420.4 247 11.4

1960 2,178,141 9,551 438.5 218 10.0

1961 2,215,000 10,208 460.9 229 10.3

1962 2,248,000 10,035 446.4 164 7.3

1963 2,290,000 9,005 393.2 164 7.2

MiISSOUTE. oo eetviien i inninnss 1958 4,271,000 43,109 1,009.2 215 5.0
1959 4,273,174 43, 535 1,018.8 246 5.8

1960 4,319,813 52,521 1,215.8 189 4.4

1961 4,378,000 52,189 1,192.2 223 5.1

1962 4,346,000 54,384 | 1,251.3 241 5.5

1963 4,328,000 60,030 | 1,387.0 223 5.2

Montana......oovviniiiiinen, 1958 688,000 5,321 |- 773.8 17 2.5
1959 668, 022 5,770 863.7 27 4,0

1960 674,767 6,534 968.3 26 3.9

1961 682, 000 6,786 995.0 17 2.5

1962 709,000 6,800 959.1 15 2.1

1963 707,000 7,977 1,128.3 14 2.0
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Murder & non-

116

. Total Offences negligent man-
State Year | Population slaughter
Rate per Rate per
No. 100,000 No. 100,000
Nebraska....oooievennvannnnns 1958 1,457,000 6,325 434.0 46 3.2
. . 1959 1,398,875 6,271 448.3 39 2.8
1960 1,411,330 7,385 523.3 33 2.3
1961 1,431,000 8,245 576.2 34 2.4
1962 1,484,000 8,739 588.9 23 1.5
1963 1,460,000 9,689 663.6 29 2.0
Nevada...cvoveveevnneenneain, 1958 267,000 4,298 1,610.6 26 9.7
. 1959 281,348 5,390 | 1,915.8 22 7.8
1960 285,278 5,686 1,993.1 25 8.8
1961 299, 000 6,631 2,184.3 21 7.0
1962 235,000 8,184 | 2,442.9 27 8.1
1963 368,000 11,004 | 2,990.1 29 7.9
New Hampshire......oovveves 1958 584,000 2,386 408.2 4 7
1959 599,543 2,821 470.5 16 2.7
1960 606, 921 2,077 342.2 8 1.3
1961 621,000 2,706 435.7 4 .6
1962 632,000 3,308 523.4 15 2.4
1963 627,000 3,330 531.1 20 3.2
New Jersey..oooeierenerererss 1958 5,749,000 47,272 822.2 132 2.3
1959 6,018,570 51,012 847.6 144 2.4
1960 6,066,782 58,246 060.1 164 2.7
1961 6,244,000 62,783 1,005.5 153 2.5
1962 6, 245,000 70,296 1,125.6 187 3.0
1963 6,470,000 79, 866 1,234.4 181 2.8
New Mexico....ous eevensaeann 1958 842,000 9,992 1,187.0 36 4,3
’ 1959 943,348 11,039 1,170.2 57 6.0
1960 051,023 11,564 1,216.0 68 7.2
1961 983,000 11,0871 1,127.9 65 6.6
1962 1,020,000 12,393 1,215.0 62 6.1
1963 1,018,000 13,374 | 1,313.7 55 5.4
New York....ovovaeivsrenss .| 1958 16,229,000 | - 152,896 042.1 461 2.8
1959 16, 596, 507 159,764 962,6 497 3.0
1960 16,782,304 175,029 1,042.9 479 2.9
1961 17,033,000 181,566 1,066.0 603 3.5
1962 17,402,000 199,617 1,147.1 628 3.6
1963 17,708,000 228,385 1,289.7 669 3.8
North Carolina........ . 1958 4,549,000 30,137 662.5 428 9.4
1959 4,523,661 29,535 652.9 401 8.9
1960 4,556,155 31,706 695.9 456 10.0
1961 4,614,000 32,044 694.5 401 8.7
1962 4,731,000 34,016 719.0 353 7.5
1963 4,760,000 37,587 789.6 370 7.8
North Dakota...eesversseenns 1958 650,000 2,131 327.7 4 .6
. 1959 626,976 2,112 336.9 3 .5
1960 632,446 2,357 372,7 3 B
1961 640,000 2,490 389,1 6 .9
1962 642,000 2,635 410.4 8 1.2
1963 634,000 2,098 472.9 13 2.1



Murder & non-
Total Offences negligent man-
State Year | Population slaughter
Rate per Rate per

No. 100,000 No. 100,000
Ohio.,.v e iiiiiiiiarirannens 1958 9,345,000 65,875 704.9 290 3.1
: 1959 9,637,371 63,312 656.9 307 3.2
1960 9,706,397 73,200 754.1 311 3.2
1961 9,876,000 75,320 762.7 306 3.1
1962 10,097,000 77,560 768.1 321 3.2
1963 10,173,000 85,444 839.9 306 3.0
Oklahoma........ Chrresereras 1958 2,285,000 21,229 929.0 150 6.0
1959 2,300,513 19,858 863.2 154 6.7
1960 2,328,284 24,968 1,072.4 174 7.5
1961 2,360,000 24,745 1,048.5 119 5.0
1962 2,448,000 25,461 1,040.1 126 5.1
1963 - 2,487,000 26,763 1,076.2 129 5.2
Oregon, . v.veeanen Ceteriaasaaas 1958 1,773,000 14,016 790.3 43 2.4
1959 1,756,366 14,392 819.4 39 2.2
1960 1,768, 687 16,822 022.8 43 2.4
1961 1,799, 000 17,011 045.6 48 2.7
1962 1,864,000 19,026 1,020.7 54 2.9
1963 1,826,000 20,865 1,142,7 55 3.0
Pennsylvania......cooveeeunens 1958 11,101,000 72,755 655.4 282 2.5
1959 11,219,034 73,591 655.9 285 2.5
1960 11,319, 366 73,958 653.4 292 2.6
1961 11,468,000 75,0065 654.6 204 2.6
1962 11,376,000 79,681 700.4 307 2.7
1963 11,424,000 87,652 767.2 265 2.3
Rhode Island...ccocievvnaenns 1958 875,000 9,335 1,066.8 6 N
. 1959 845,019 8,942 1,058.2 8 .9
1960 859,488 10,934 | 1,272.2 9 1.0
11961 867,000 9,607 | 1,108.1 9 1.0
1962 865, 000 9.603 1,110.2 7 .8
1963 885,000 10,789 1,219.1 12 1.4
South Caroling........coveene. 1958 2,404,000 18,127 754.0 251 10.4
1959 2,358,251 18,205 772.0 288 12.2
1960 2,382,504 19,789 830.6 314 13.2
1961 2,407,000 21,552 895.4 280 11.6
1962 2,436,000 22,764 934.6 247 10.1
1963 2,483,000 27,192 1,095.1 249 10.0
South Dakoto....ovvuvuivnnn, 1958 699,000 3,474 406.9 11 1.6
1959 676,738 4,045 597.7 14 2.1
1960 680,514 3,850 565.8 14 2.1
1961 690,000 3,879 562.2 12 1.7
1962 © 721,000 - 4,185 580.4 24 3.3
1963 737,000 4,317 585.7 9 1.2
TEINESSEE .t v vevnrernarsnasnes 1958 3,469,000 27,468 791.7 293 8.4
1959 3,531,809 29,014 821.5 247 7.0
1960 3,567,089 29,457 825.8 302 8.5
1961 3,615,000 31,648 875.5 290 8.0
1962 3,634,000 33,404 919.2 220 6.1
1963 3,694,000 37,458 1,014.0]  -239 6.5
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Total Offences

Murder & non-

negligent man-
State Year | Population 'slaughter
Rate per Rate per
No. 100,000 No. 100,000
Texas........ besersrraineaisee 1958 9,377,000 96,318 { 1,027.2 837 8.9
1959 9,503,035 97,585 | 1,028.9 915 9.6
1960 © 9,579,677 110,225 | 1,150.6 821 8.6
1961 9,788,000 110,194 | 1,125.8 785 8.0
1962 10,118,000 115,693 1,143.7 727 7.2
1963 10,323,000 127,412 | 1,234.3 757 7.3
Utah. ..o iiviiinanisrenenes 1958 865,000 7,056 816.1 10 1.2
1959 883,066 7,304 827.1 9 1.0
1960 890, 627 7,838 880.1 9 1.0
1961 916,000 8,082 882.3 16 1.7
1962 967,000 10,074 | 1,041.8 22 2.3
1963 983,000 11,062 | 1,125.4 24 2.4
Vermont, .. .o..vu.s D 1958 372,000 1,710 | 459.2 12 3.2
’ 1959 387,201 1,420 366.6 2 .5
1960 389,881 2,115 542.5 1 .3
1961 395,000 2,280 77.2 6 1.5
1962 390,000 2,270 582.0 1 .3
1963 390,000 2,606 668.2 2 b
Virgini...oooeeviinnrinvans oo 1958 3,935,000 32,452 824.7 340 8.6
' 1959 3,898,778 29,954 768.3 343 8.8
1960 3,966,949 32,648 823.0 395 10.0
1961 4,059,000 36,671 878.8 283 7.0
1962 4,177,000 36,686 878.3 293 7.0
1963 4,331,000 40,116 926.2 249 5.8
Washington. ......... PP 1958 2,769,000 27,367 987.9 42 1.6
1959 2,824,144 27,065 9568.0 54 1.9
1960 2,853,214 29,385 1 1,029.9 61 2.1
1961 2,902,000 29,447 | 1,014.7 63 2.2
- 1962 3,006,000 32,040 | 1,065.8 74 2.6
1963 3,050,000 33,998 | 1,114.7 78 2.6
West Virginia, ,....icooo0ven | 1958 1,969,000 8,541 433.8 95 4.8
1959 1,847,082 8,438 456.8 81 4.4
1960 1,860,421 8,469 455.2 81 4.4
1961 1,850,000 8,312 449.3 82 4.4
1962 1,773,000 8,099 456.8 66 3.7
1963 1,778,000 8,422 473.7 95 5.3
Wiseonsin. ,.ovvveveyiriiennes | 1958 3,938,000 18,096 459.6 38 1.0
' 1959 3,925, 854 16,823 428.5 45 1.1
1960 3,951,777 20,076 508.0 50 1.3
1961 4,022,000 20,962 521,2 63 1.6
1962 4,092,000 21,020 513.7 37 .9
1963 4,061,000 24,151 594.7 70 1.7
Wyoming, . ........ [ 1958 320,000 2,776 867.7 9 2.8
1959 326,578 2,489 762,1 14 4.3
1960 330,066 2,803 - 849.2 -16 4.8
1961 338,000 2,953 873.7 11 3.3
1962 365,000 2,629 720.4 12 3.3
1963 337,000 3,018 895.6 12 3.6
United States Total,.......... 1958 174,095,000 | 1,573,210 903.6 | 8,222 4.7
1959 177,709,612 | 1,630,403 917.5 | 8,583 4.8
1960 179,323,175 | 1,862,703 | 1,038.7 | 8,971 5.0
1961 182,953,000 | 1,926,119 | 1,052.8 | 8,599 4.7
1962 185,822,000 | 2,050,624 { 1,103.5 | 8, 4.5
1963 188,531,000 | 2,259,081 1,198.3 | 8,504 4.5
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II. Department of Justice Release on Capital Punishment
“[crREST]
DEPARTMENT OF JUSTICE

For immediate release
Friday, March 26, 1965

Fifteen executions, the fewest since 1930, were carried out by civil
authorities in the United States during calendar year 1964, Attorney
‘General Nicholas deB. Katzenbach reported today.

The eight states which executed prisoners were: Texas with five;
Florida, Georgia and Missouri with two each; and Alabama, Arkansas,
«Colorado and Mississippi with one each. ,

Eleven of the 15 executions were by electrocution, and the remaining
four were carried out in the gas chamber. Nine men were sentenced for
murder and six for rape. Eight were white and seven were Negro. Five
whites and four Negroes were sentenced for murder, and three whites
and three Negroes for rape.

At the beginning of 1964, 300 prisoners were under sentence of death.
‘During the year, 98 additional prisoners were received from court with
:death sentences, bringing the total number of prisoners under sentence of
death during 1964 to 398. Fifteen of these were executed, 68 received a
«disposition other than execution, and 315 were awaiting execution at the
end of the year. This marks the highest year-end population awaiting
-axecution since 1953 when such statistics first became available.

The five-year period from 1960 through 1964 saw (1) a decrease
in the annual number of prisoners received from court under sentence of
death; (2) a decrease in the number of prisoners executed under civil
authority in the United States each year; (3) an increase in the number
of prisoners under sentence of death receiving a disposition other than
«execution; (4) an increase in the number of prisoners awaiting execution
.at year’s end and (5) an increase in the time period between first imposi-
tion of the death penalty and the date of execution.

The National Prisoner Statistics program of the Federal Bureau of
Prisons compiles this information from cooperating officials in all juris-
«dictions which have legal provision for the death penalty. In 1964, these
dncluded 42 states, the District of Columbia and the Federal government.

Oregon abolished capital punishment in the November 1964 general
election. At the close of the year, the death penalty also was illegal in
Michigan, Alaska, Hawalii, North Dakota, Minnesota, Maine, Wisconsin
and Rhode Island. Since the beginning of 1965, Iowa and West Virginia
also have abolished the death penalty.

Detailed information on this topic will soon be available with the
publication of the Federal Bureau of Prisons’ National Prisoner Statistics
Bulletin Executions 1930-1964.”
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IO, Tables 2 and 3 from N.P.S. (National Prisoner Statistics) Bulletin of U.S. Bureau of Prisons, April,
1964 showing Executions 1930-1964

*TaBLE 2
PRISONERS EXECUTED UNDER CIVIL AUTHORITY IN THE UNITED STATES, BY STATE AND YEAR: 1930-1964
(Method of Execution in 1964: E-Electrocution, G-Lethal Gas, H-Hanging, S-Shooting or hanging.)

" Region and State Total | 1964 1963 1962 1961 1960 1959 1958 1957 1956 1955 | 1950-54 { 1945-49 | 1940-44 | 1935-39 | 1930-34
United States....ceviiniiiiiiiiienaaineen. 3,849 15 21 47 42 56 49 49 65 65 76 413 639 645 891 776
FEDERALSG) ..t iiiiiiii it s eeanns 33 —-— 1 - — — — —_ 2 1 - 6 6 7 9 1
TOTAL STATE. . iiiiiiiiii it cienaenenes 3,816 15 20 47 43 56 49 49 63 64 76 407 633 638 882 775
NORTHEAST........... i rarerarsseannaeanaans 608 —_ 3 4 3 7 9 4 4 [} 25 56 74 110 145 155 |
Maine®) . viiiviiiiiiieieniiiiinnnienann. XX XX X XX XX XX XX XX XX XX XX XX XX XX XX XX
New Hampshire, H 1 — — — — — — — — —_— —_ — — — 1 —
Vermont....... E 4 — — — — — —_ —_ - — — 2 1 —_— — 1
Massachusetts. . .. E 27 — — — — — — — — — — — 3 6 11 7
Rhode Island®......ccevvvvennn XX XX XX XX XX XX XX XX XX XX XX XX XX XX XX XX
Connecticut.... e B 21 —_ - —_ —_ 1 2 — — —_ 3 —_ 5 5 3 2
New York.... E | 329 — 2 —_ 2 6 4 4 4 6 7 27 36 78 73 80
New Jersey. . B 74 ~— 1 2 — — — — — 1 8 8 8 6 16 24
Pennsylvanif.civivieesieieiiiiiineanaonns B[ 152 — — 2 1 —_ 3 —_ — 2 7 18 21 15 41 41
NORTH CENTRAL....c.coivviieiiiianaanns 398 2 3 7 2 2 2 7 2 4 1 42 b4 42 113 105
DB 172 — 2 2 1 2 1 6 1 4 — 20 36 15 39 43
..B 41 — —_ — 1 — — — — — — 2 5 2 20 11
B 90 — — 2 — — — 1 — — — 8 5 13 27 34
. XX XX XX XX XX XX XX XX XX XX XX XX XX XX XX XX
XX XX XX XX XX XX XX XX XX XX XX XX XX XX XX XX
XX XX XX XX XX XX XX XX XX XX XX XX XX XX XX XX
H 18 —_ —_ 2 -_ —_ _ — —_ —_ _ 1 4 3 7 1
..G 61 2 1 — — — — — 1 — 1 5 6 20 16
. XX XX XX XX XX XX XX XX XX XX XX XX XX XX XX XX
...E 1 — — —_ - —_ — - — — — - 1 - XX XX N
..E 4 — — -— - —_ 1 - -— — — 1 2 — — —
H 1 — — 1 —— —_ — _ - — — 5 2 3 _— XX
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@) See the text for the States and years in which the 33 Federal executions oceurred.
®) Death penalty is illegal as indicated (XX), exeept for the provisions indicated in the text.

() Alaska and Hawaii when territories abolished capital punishment in 1957, As States, Alaska and Hawaii are included in series beginning January 1, 1960."" ’
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PRISONERS EXECUTED UNDER CIVIL AUTHORITY IN THE UNITED STATES, BY OFFENSE, RACE, AND STATE: 1930-1964

“Tasie 3

(For years 1930-1959, excludes Alaska and Hawaii except for three Federal executions in A]asim, one each in 1939, 1948 and 1950.)

Other offenses
All offenses Murder Rape "
. Armed Kid- Other
Region and State Total robbery paping|  ofenses(®
Total || White | Negro | Other || Total || White | Negro | Other | Total || White | Negro | Other | Total || White | Negro || White | Negro | White | White | Negro
United States............... 3,849 }] 1,743 | 2,064 42 || 8,325 || 1,657 | 1,628 40 455 48 405 2 69 38 31 5 19 20 13 12
Percent.....oooeuennanen 100.0 - — — || 86.4 — —| — J1L8 — - — 1.8 - . - — - —_ —
FEDERAL. ...coivvivnninnnns 33 28 3 . 2 16 11 3 2 2 2 — — 15 15 — 1 — 8 § —
TOTAL STATE.............. 3,816 {| 1,715 | 2,061 40 3,309 || 1,646 | 1,625 38 453 46 405 2 54 23 31 4 19 14 5 12
NORTHEAST................ 608 424 177 7 606 422 177 7 —_ - —_ — 2 2 — — — 2 — —
Maine®). .. ..... XX | XX | XX XX || ¥X| XX} XX | XX XX | XX | XX | XX XX | XX || XX | XX | XX [ XX | XX
New Hampshire 1 — — 1 1 — — — — — — — — — — — — — —
Vermont, ...ovennen. 4 — —_ 4 4 — — — — — — — — — — — —_ — —
Massachusetts 25 2 — 27 25 2 — — — — — — — — — — — — —
Rhode Island ®) XX| XX | XX XX || XX| XX XX | XX XX | XX | XX | XX XX | XX || XX | XX | XX. | XX | XX
Connecticut.......... 18 3 — 21 18 3 — — — — — — — — — — — — —
New York....oc.eue 234 90 5 327 232 90 5 — —_ - _ 2 2 _ — — 2 —_ —_
New Jersey.......... 47 25 2 74 47 25 2 — — — — — — - — — — — —
Pennsylvania. 95 57 - 152 95 57 — — — _ — — — _ - — —_ _ -
NORTH CENTRAL........ 398 253 143 2 388 250 16| 2 10 3 7 - - — - - - - — —_
172 104 67 1 172 104 67 1 —_ — - - - - - - — — —_ —
41 31 10 — 41 31 10 _ —_ — _ —_ —_ — _ —_ —_ —_ _ _
90 59 31 —_ 90 59 31 —_ _ — _ _ —_ — _ - —_ —_ — —_
Michigan®)..... ..... XX || XX | XX | XX XX || XX | XX | XX | XX XX | XX | XX [ XX XX | XX || XX | XX | XX [ XX | XX
Wisconsin®)....... XX XX | XX | XX XX || XX| XX | XX | XX XX | XX [ XX [ XX XX | XX XX | XX | XX | XX, [ XX
Minnesota®). ... XX || XX | XX | XX XX IX| XX | XX | XX XX | XX | XX [ XX XX | XX XX | XX | XX | XX | XX
Towa.....counnn 18 18 — — 18 18 - - - — —_ - — — - - — —_ - —_
Missourioe.veeen. . 61 29 32 — 51 26 25 — 10 3 7 - - —_ -— —_ ot —_ — —_
North Dakota®), XX || XX| XX | XX XX || XX} XX} XX | XX XX | XX [ XX | XX XX | XX || XX | XX | XX | XX | XX
South Dakotalel,, 1 1 — — 1 1 — — — — — — — — — — — — - —
Nebraska........ 4 3 — 1 4 3 — 1 —_ — —_ - — — - —_ —_ —_ - -
Kansasl®), . . .coveuiainnnnns 11 8 3 — 11 8 3 —_ — — — — — — —_ —_ — —_ -_ —_
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ge1

SOUTH..coiiiiiiniirnennrnnns 2,304 635 | 1,859 10 }] 1,822 583 1 1,231 8 443 43 398 2 39 9 30 4 19 5 — 11
Delaware(®),....oviiuensns . 12 5 7 — 8 4 4 - 4 1 3 — — - — — —_ — — —_
Maryland..eoueurerenninnnes 68 13 55 — 44 7 37| — 24 6 18 — — - —_ - — —_ — —

40 3 37 — 37 3 34 — 3 — 3 — —_— — —_ —_ — —_ — —

92 17 75 — 71 17 54 — 21 — 21 — — — —_ —_— — —_ — —

40 81 9] — 36 28 8| — 1 — 1] — 3 3| - - - 3] — | —

263 59 199 5 207 55 149 3 47 . 4 41 2 9 — 9 — — —_ —_ 9

162 35 127 - 120 30 90 —_ 42 5 37 — — -— — - — — — _—

366 68 298 — 299 65 234 _— 61 3 58 — 6 — 8 — 6 -_ —_ bl

170 57 113 —_ 133 55 78 —_ 368 1 35 — 1 1 — — — 1 —_ —

103 51 652 — 88 47 41 — 10 H. 1 9 - 5 3 2 3 2 — — —

93 27 66 — 66 22 44 —_ 27 5 22 —_ —_ — — - — — —_ —

134 27 107 —_ 105 25 80 — 2 |1 2 20 — 7 — 7 - 5 — -— 2

154 30 124 — 130 30 100 — 21 — 21 — 3 — 3 — 3 —_ — -

118 27 90 1 99 25 73 1 19 2 17, — — — — —_— — -— — —_

133 30 103 - 116 30 86 — 17 — 17 - — - — — — — — ~—

59 41 15 3 53 39 1 3 -4 — 4 -— 2 2 — 1 —_ 1 — —

297 114 182 1 210 101 108 1 84 13 71 —_ -3 — 3 — 3 — — —

506 403 82 21 493 391 81 21 — - — - 13 12 1 —— — 7 5 1

Montana....vveeeeerranaanns, 8 4 2] — 6 4 21 — — — -— - — —_ - — — — — —
Idaho 3 3 — — 3 3 — _— -— — — —_— —_ — — — —_ — — —
Wyoming..eoevsessanss 6 5 1 —_ 6 5 1 -— — — — — — — — — — — — —
Colorado..vvesreersenns e 46 40 5 1 48 40 5 1 —_ — — — — - — — — —_ — —
New Mexico..oeevunnn.. .. 8 6 2 — 8 6 2 = — — —_ — — — —_ — -— —_ — —
Arizona.... vene vee 38 28 10 —_ 38 28 10 — — — —_ —_ — — — — -_— - — —
Ttaheenesesennnarnss I B —| — 13 B —- -] = — = = - —~ ] = —] = = -] =
Nevada.... . van 29 27 2 —_ 29 27 2 —_ - — — - — — — — _— — — —
Washington. 47 40 5 2 46 39 5 2 - —_ — —_— 1 1 —_ . - — 1 - —
QOregonlel.. 19 16 3 — 19 16 3 - —_ — —_ — —_— — -_— — — — - -
California.. 291 || 221 52| 18 279 || 210 51| 18 — — - — | 12 11 1 - | - 6 5 1
Alaska(d............ XX XX | XX | XX XX XX | XX (XX [ XX | XX | XX | XX | XX XX [ XX (| XX | XX | XX (XX | XX
Hawaii.oosievriiinnianas XX XX| XX | XX XX || XX| XX/ XX | XX (XX | XX | XX | XX || XX | XX || XX [XX | XX | XX | XX

() In this category the 8 Federal executions were for espionage. The 9 executions in North Carolina and the 2in Alabama were for burglary. In California, the 6 executmns were for aggravated
assault committed by prisoners under a life sentence.
() Death penalty illegal during entire period, except for provisions indicated in the text.

(e) See text for period during which death penalty was in force.
@) Alaska and Havwait when territories abolished capital punishment in 1957 Asg States, Alaska and Hawaii are included in this series beginning January 1, 1960. "



iV. FBI Bulleting on Capital Punishment
[ CcREST]

UNITED STATES DEPARTMENT OF JUSTICE

Federal Bureau of Investigation
Washington 25, D.C.
June 1, 1960

TO ALL LAW ENFORCEMENT OFFICIALS:

The question of capital punishment has sent a storm of controversy
thundering across our Nation—millions of spoken and written words seek
to examine the question so that decisions may be reached which befit
our civilization. '

The struggle for answers concerning the taking of men’s lives is
one to which every American should lend his voice, for the problem in a
democracy such as ours is not one for a handful of men to solve alone.

As a representative of law enforcement, it is my belief that a great
many of the most vociferous cries for abolition of capital punishment
emanate from those areas of our society which have been insulated
against the horrors man can and does perpetrate against his fellow beings.
Certainly, penetrative and searching thought must be given before con-
sidering any blanket cessation of capital punishment in a time when
unspeakable crimes are being committed. The savagely mutilated bodies
and mentally ravaged victims of murderers, rapists and other criminal
beasts beg consideration when the evidence is weighed on both sides of
the scales of Justice.

At the same time, nothing is so precious in our country as the life
of a human being, whether he is a criminal or not, and on the other side
of the scales must be placed all of the legal safeguards which our society
demands.

Experience has clearly demonstrated, however, that the time-proven
deterrents to crime are sure detection, swift apprehension, and proper
punishment, Each is a necessary ingredient. Law-abiding citizens have a
right to expect that the efforts of law enforcement officers in detecting
and apprehending criminals will be followed by realistic punishment.

It is my opinion that when no shadow of a doubt remains relative to
the guilt of a defendant, the public interest demands capital punishment
be invoked where the law so provides.

‘Who, in all good conscience, can say that Julius and Ethel Rosenberg,
the spies who delivered the secret of the atomic bomb into the hands of
the Soviets, should have been spared when their treachery caused the
shadow of annihilation to fall upon all of the world’s peoples? What place
would there have been in civilization for these two who went to their
deaths unrepentant, unwilling to the last to help their own country and
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their own fellow men? What would have been the chances of rehabilitating
Jack Gilbert Graham, who placed a bomb in his own mother’s luggage and
blasted her and 43 other innocent victims into oblivion as they rode an
airliner across a peaceful sky?

A judge once said, “The death penalty is a warning, just like a light-
house throwing its beam out to sea. We hear about shipwrecks, but we
do not hear about the ships the lighthouse guides safely on their way.
‘We do not have proof of the number of ships it saves, but we do not tear
the lighthouse down.”

Despicable crimes must be dealt with realistically. To abolish the
death penalty would absolve other Rosenbergs and Grahams from fear of
the consequences for committing atrocious crimes. Where the death pen-
alty is provided, a criminal’s punishment may be meted out commensurate
with his deeds. While a Power transcending man is the final Judge,
this same Power gave man reason so that he might protect himself. Capital
punishment is an instrument with which he may guard the righteous
against the predators among men. , ’

We must never allow misguided compassion to erase our concern
for the hundreds of unfortunate, innocent victims of bestial criminals.

Very truly yours,

JOHN EDGAR HOOVER,
Director. )

(Reprinted from the FBI Law Enforcement Bulletin, Juhe, 1960)
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“I crEST]
UNITED STATES DEPARTMENT OF JUSTICE
FEDERAL BUREAU OF INVESTIGATION

‘Washington 25, D.C.
June 1, 1961

TO ALL LAW ENFORCEMENT OFFICIALS:

The capital punishment question, in which law enforcement officers
have a basic interest, has been confused recently by self-styled agitators
“against the evil of capital punishment.” A brochure released not long ago,
pleading for “rehabilitation” of murderers while passing lightly over the
plight of the killers’ innocent victims and families, charges that law
enforcement officers “become so insensitized by their dealings with vicious
criminals that they go to the extreme of feeling that the death penalty is
absolutely necessary.”

To add to the burden of conscience borne by peace officers, prosecutors,
and jurists and to brand law enforcement officers as callous, unfeeling
men ‘“‘insensitized” to the sanctity of human life are gross acts of injustice -
to these servants of the publie: This ridiculous allegation is mutely refuted
by the compassion which wells up in gquiet tears flowing down the cheeks
of hardened, veteran officers who too often see the ravaged bodies of
vietims of child molesters.

The can be no doubt of the sincerity of many of those who deplore
capital punishment. A realistic approach to the problem, however, demands
that they weigh the right of innocent persons to live their lives free from
fear of bestial killers against statistical arguments which boast of how
few murderers kill again after “rehabilitation” and release. No one, unless
he can probe the mind of every potential killer, can say with any authority
whatsoever that capital punishment is not a deterrent. As one police officer
has asked, how can these “authorities” possibly know how many people
are not on death row because of the deterrent effect of executions?

Maudlin viewers of the death penalty call the most wanton slayer a
*child of God” who should not be executed regardless of how heinous his
crime may be because “God created man in his own image, in the image
-of God created he him.” (Genesis 1:27) Was not this small, blonde 6-year-
old girl a child of God? She was choked, beaten, and raped by a sex fiend
whose pregnant wife reportedly helped him lure the innocent child into
his car and who sat and watched the assault on the screaming youngster.
And when he completed his inhuman deed, the wife, herself bringing a
life into the world, allegedly killed the child with several savage blows
‘with a tire iron. The husband has been sentenced to death. Words and
‘words and words may be written, but no plea in favor of the death penalty
can be more horribly eloguent than the sight of the battered, sexually
assaulted body of this child, truly a “child of God.”
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The proponents of “rehabilitation” for all murderers quote those
portions of the Bible which they believe support their lavender-and-old~
lace world where evil is neither recognized nor allowed. But the Bible
clearly reveals that enforcement of moral justice is nothing new to our
age. In fact, in referring to man as the “image of God”, the Old Testament,
so freely quoted by opponents of the death penalty, also states, “Whoso
sheddeth man’s blood, by man shall his blood be shed: for in the image
of God made he man.” (Genesis 9:6) There are many passages in the Old
Testament. which refer to capital punishment being necessary to enforce
the laws of society. Since the Old Testament was written about and to a
nation while the New Testament was written to individuals and to a non-
political body known as the Church, there is a difference in emphasis and
approach. Certainly, however, the moral laws of the Old Testament remain
with us today.

Misguided do-gooders frequently quote the Sixth Commandment,
“Thou shalt not kill,” to prove that capital punishment is wrong. This
Commandment in the 20th chapter, verse 13, of Exodus has also been
interpreted to mean: *Thou shalt do no murder.” Then the 21st chapter,
verse 12, says, “He that smiteth a man, so that he die, shall be surely put to
death.” We can no more change the application to our society of this basic
moral law in the Old Testament than we can change the meaning of
Leviticus 19:18: ‘““thou shalt love thy neighbor as thyself” whlch Jesus
guoted in the New Testament.

To “love thy neighbor” is to protect him; capital pumshment acts as
at least one wall to afford “God’s children” protectlon

Very truly yours,

JOHN EDGAR HOOVER

Director
”

(Reprinted from the FBI Law Enforcement Bulletin, June, 1961)
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APPENDIX “L”

Summary of Staff Report on the Subject of Capital Punishment
" Prepared for the Temporary Commission on Revision of the
Penal Law and Criminal Code of the State of New York

The Staff Report notes that in 1963 the Legislature, upon the recom-
mendation of the Commission, enacted legislation that “(1) completely
eliminated the mandatory death feature and authorized a jury recom-
mendation of life imprisonment in any first degree murder case; (2) made
the jury’s recommendation binding on the court; (3) permitted a plea of
guilty under certain circumstances, to a first degree murder charge, with
a sentence of life imprisonment; and (4) provided a ‘two-stage’ trial
procedure, comparable to those employed in California and Pennsylvania,
entailing jury consideration and determination of the guilty issue and the
punishment issue separately from one anothei.” (Report, page 21)

The Staff Report then reviews the history of capital punishment
noting that, while England has not yet abolishécji it, thirty other nations
have done so over the last century and still others have in effect achieved
the same result by total disuse ‘of the death penalty. In the United States,
forty-two jurisdictions currently authorize the death penalty for, col-
lectively, about thirty different offences although the death penalty
legislation is mainly concentrated in murder, kidnapping and treason;
the death penalty while authorized is not mandatory; and the actual
carrying out of the death penalty has progressively decreased in the
United States over the last two decades, statistics from 1930 to 1962
revealing a high of one hundred and ninety-nine executions in 1935 and
a low of twenty-one in 1963. If Gallup polls are a valid reflection of
sentiment. it would appear that, at the present time, the country is about
equally divided on the subject but with a marked trend toward abolition.

Turning to the contentions pro and con the death penalty, the Staff
Report notes that the argument for abolition invariably begins with the
premise that the death penalty is inhumane, barbaric and morally wrong,
especially since other forms of severe punishment are available and that
the morality argument is ordinarily supplemented by other more concrete
contentions, chiefly as follows: the death penalty results in the execution
of innocent persons; it discriminates on the basis of economic status, race
and even sex; and it exerts unsavoury pressures on courts and disrupts
the legal process.

Going on to the contentions of the retentionists, the Report lists the
principal as follows: capital punishment is the only truly effective deter~
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rent to murder; life imprisonment, with its parole features, is not a
sufficient - protection against convicted murderers; some retentionists
further argue that moral and religious principles dictate the concept of a
life for a life. Of these contentions the one most vigorously advanced is
that of deterrence whereby innocent lives are saved.

B “Turning to the question of deterrence the Staff Report notes that
murder falls roughly into three categories: by reason of mental
abnormality, through emotionalism and for gain. The first two categories,
according to a substantial and knowledgeable school of thought, are
largely undeterrable; the third category is concededly more receptive to
punitive threats and appreciably more deterrable by severe penalties. Some
designate this category, however, as the smallest of the three and urge
that life imprisonment is virtually as effective.a deterrent as the death
penalty. In-addition to the foregoing there is the limited category of.the
prisoner serving an actual life sentence who is not likely to refrain from
killing a guard or fellow.prisoner through fear of another life- sentence.
North Dakota and Rhode Island, therefore, though -abolishing capital
punishment generally, retain it for the “lifer””, and a Maryland committee
has recently recommended the same principle.

Finally, the abolitionists argue that the greatest deterrent value of
pun1shment lies not in sever1ty but in certalnty, and if this argument be
sound then the deterrent value of the death penalty must be ser1ously
Weakened particularly in the State of New York, since the chance of any
g1ven murde1 er being ﬁnally executed is slim 1ndeed and the 1nterval
between conviction and execution very long. The abollt1onlsts claim that
this. uncertalnty and remoteness destroy the deterrent effect m1ght be
countered by a retentionist argument that the remedy lies 1n simplifica-
tion of the legal process- rather than abohtlon

A s1gn1ﬁcant con51deratlon, according: to .the. retent1omsts is . the
collective opinion of the vast majority of police officers that the death
penalty is the. only effective deterrent to hom1c1de in general and the
killing of pol1ce in part1cu1ar although there is.an occasional d1ssent1ng
note from.the law enforcement group. The abohtlomsts chamacterlze this
posmon as no more. than “feehng” to Wh1ch the retentlonlsts counter'
that Wh11e the police reaction- may, be partially, 1nst1nct1ve it is neverthe-
less. meaningful and: the very fact that the police actually feel .more
secure with the death penalty is itself a cons1deratlon in favour thereof
The retentlon1sts point to the 1957 Engllsh 1e°‘1slat10n retalnlng the death
penalty for the murder’ of a pOllCe ofﬁcer and the aboht1on1st ‘counters
to the effect that this consideration is more telllncf in England where
sentences for most offences are. relat1ve1y short and the severe d1ﬁ”ercnt1al
between the death penalty and the average prlson sentence is consp1cuous

The Report then notes that Tho1sten Sellin, in his 1959 Report,*
had sought to estabhsh stat1st1ca11y, whether the death penalty protected

* Referred to in the Paper and Appendix H.
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policemen and had decided that abolition, in the six States in question,
had not made the policeman’s lot more hazardous. The Staff Report
doubts. that this negative conclusion has any real impact on the question
because the underlying statistics are not convincing. Sellin made other
comparisons between jurisdictions which retained and which had
abolished the death penalty and between time periods in the same
jurisdiction before and after abolition or reinstatement. He concluded
from his analysis' of all the statistics that the death penalty exercises no
influence on the extent or fluctuating rates of capital crime and has failed
as a deterrent.

The. retentionists, however, comment skeptically on the validity of
the .statistical foundation and urge, further, that Sellin’s figures and
comparisons are inherently unpersuasive on the issue of deterrence:
while they show murders that were committed in spite of capital punish=-
ment they do not show the murders that were prevented by capital
punishment and, on this point, the 1961 Report of the Joint Legislative
Committee on Capital Punishment of Pennsylvania said:

. “The plain fact is that it can never be known how many persons are
actually deterred by threat of punishment, whether capital or otherwise”.

The Staff Report goes on to say that a failure to resolve the crucial
issue of deterrence does not necessarily foreclose a sound resolution of
the problem; it simply raises the question as to who Has the burden of
proof, the retentionist to prove great deterrent value or the abolitionist
to prove small deterrent value, If the question is insoluble, the person
carrymg ‘the burden of proof loses. Here, the retentionist asserts that
the existence of the death penalty bespeaks its Justlﬁcatlon and those
who ‘would disturb it have the burden; but the abolitionist says that the
death penalty is indefensible in the absence of some strong factor of
justification, so the retentionist has the burden.

’ Turnmg to the moral issue, the Staff Report notes that it is inextri-
cably interwoven with the question of deterrence; if convinced that the
death penalty were a real deterrent, many abolitionists would change
over whlle 1f persuaded that capital punishment was valueless as a
deterrent many retentionists would then regard it as immoral., But some
in each- group take up a moral position to the exclusion of every other
consideration and the problem of personal and religious morality will be
determmed by each person in accordance with his own conscience,

" As to the posslblhty of error, the Report notes that it is 1ndlsputable
that the execution of an innocent person is a moral atrocity. The
abolitionist makes much of the possibility of this error while the reten-
tionis't,[ takes the position that the risk is infinitesimal; that the tragedy
of execuﬁng an innocent is insignificant compared with the number of
murders that are averted and that unavoidable imperfections are present
in- many’ fields of government operation which necessarily require some
sacrifice of the individual for the benefit of society.
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Turning to the question of inequality in application the Staff Report
notes that . discrimination is supposed to lie in favour of the- rich over
the poor, in favour of racial majorities over minorities and in favour of
women over men, Abolitionists claim that the vast majority of executed
persons come from the lower income echelons while people of:financial
substance are rarely convicted and hardly ever executed for murder:
The retentionist partially concedes this proposition but counters that
most homicides are committed by the indigent and others of unfortunate
economic and social background and that, if calibre of counsel is a factor,
the remedy lies in improvement of legal aid; and the retentionists make
similar answer to the protest of racial discrimination. This answer is
not completely satisfactory to everybody and the Pennsylvania Joint
Legislative Committee on Capital Punishment, in its 1961 Report, quotes
statistics tending to show that, especially in the sou‘thern states, economic
factors alone could not account for the heavy . d1sproport1on of . Negro
death sentences and executions. The retentionists reply that these

criticisms do not go to the prrnclple but to curable.operational . defects
and that it would be illogical to scrap a basrcally sound system because
it does not rYeach out to all murderers

Turmng to the baneful effects of the death penalty on the judicial
and administrative processes, the Staff Report hotes that- capital cases
do take longer to litigate and are disruptive of the ordinary process:of
criminal justice but points out that the weight that would be-given- this'
consideration by any individual would depend on his apprarsal of. the
advantages of the -punishment.

The- Staff Report then turns to the questlon whether the conv1cted
murderer represents a homicidal menace upon' releaser and -concludes
that the material examined would indicate that murderers-are s1gn1ﬁcantly
better parole risks than other offenders. Retentionists mrght argue ‘that
this record derives from a hyper-select group but there does not appear
to be a sound basis for this argument. Some retentionists would also
presumably urge that any recidivist murder, following prison release,
was too many and salvation of even a few innocent lives was good reason
for liguidating many proven murderers; but this practical approach,
pursued to a logical conclusion, would call for wholesale execution of
all convicted criminals as the most effective method of preventing killings
by release of prisoners.

In summary, notes the Report, the main case in favour of capital
punishment is that it is necessary, moral and fully justifiable because it
protects society from murder and the case mainly advanced against
capital punishment is that it is basically immoral; that its immorality is
aggravated by the fact that it sometimes takes an innocent life; that it
discriminates against lower economic classes and minority racial groups;
that it is disruptive of the administration of criminal justice; that it
cannot be justified as a unique deterrent; that all available data indicate
the contrary; that its proponents cannot prove it has substantial deter-
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rent value; and that whatever value .it may have in protecting the
community against recidivist murders is insignificant in the light of

statistics.

The following two tables from the Staff Report show the number
of executions in the United States from 1930 to 1962 and the number in
New York State from 1890 to 1965:

“APPENDIX

Tasie 1

UNITED STATES EXECUTIONS (1930-1962)

Year Executions Year Executions
1930, o eeter s 155 153
1931 i e 153 119
140 119
160 82
168 105
199 (high) 83
195 62
147 81
190 76
159 65
124 65
123 49
147 49
131 56
120 42 (low)
117 47
131
. Total..ooivvvvernnnnn.. 3,812

Source: U.S. Department of Justice, Bureau of Prisons, Bull. No. 32, National Prisoner Statis-

tios, Iixecutions 1962 (April, 1963).
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TABLE 2

NEW YORK EXECUTIONS (1890-1965)

Year Executions Year Executions
1 14
5 4
5 15
10 12
2 20
6 18
5 15
8 16
2 21
7 14
3 7
7 15
3 13
13 15
8 18
7 12
0 20
8 0
6 4
11 12
12 6
14 14
22 3
13 8
11 3
19 7
14 9
6. 7
8 6
2 4
16 4
11 4
17 6
16 2
4 0
15 . 2
14 0
14 0

Source: New York State Department of Correstion, Division of Research®. (Report, pages 56-7)
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