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SOMMAIRE A LA DIRECTION 

A. Introduction 

L'étude d'évaluation des services du contentieux du ministère 

de la Justice, préparée par le Bureau de l'évaluation des 

programmes et de la vérification interne, vise quatre 

objectifs principaux: décrire les services du contentieux du 

Ministère, fournir une information de base en vue 

d'évaluations futures, évaluer les services existants et 

formuler des recommandations. 

Cette étude d'évaluation comprend dix chapitres. Le chapitre 

1 fournit une description générale des services du 

contentieux, principalement des contentieux des affaires 

civiles, criminelles et fiscales. Le chapitre 2 passe en 

revue l'expansion et la modification des services du 

contentieux au fil des ans; il traite plus particulièrement 

de la régionalisation et du côut des services, du type et de 

la gestion des dossiers, du profil des avocats et des 

tendances que l'on peut percevoir. Le chapitre 3 traite avec 

plus de détails du profil des avocats, entre autre de la 

façon dont ils gèrent leurs dossiers. Les chapitres 4 à 6 

nous fournissent une évaluation en profondeur des contentieux 

des affaires criminelles et fiscales, ainsi que de la Charte 

canadienne des droits et libertés. On y analyse également la 

structure organisationnelle, ainsi que le type, la gestion et 

le cOut des dossiers. Le chapitre 7 compare les services du 
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contentieux du ministère de la Justice avec ceux des Etats-

Unis, de l'Angleterre et du pays de Galles. Les chapitres 8 

et 9 sont plus techniques. Le premier étudie l'analyse 

organisationnelle, d'abord dans sa conception classique, puis 

dans son application au Ministère. Le second analyse les 

systèmes d'information automatisés. Nous y retrouvons des 

principes attenant à la conception des systèmes, ainsi qu'une 

revue des systèmes tels qu'ils existent en pratique, ou tels 

qu'ils sont prévus au Ministère. 

Chacun des chapitres se termine par des conclusions utilisées 

pour la rédaction des recommandations finales que nous 

retrouverons au chapitre 10. 

Les analyses et les conclusions de cette étude proviennent 

principalement de l'étude de dossiers et d'entrevues. Comme 

nous le verrons à diverses étapes de ce sommaire, une des 

lacunes importantes au sein du Ministère réside dans 

l'absence d'un système adéquat d'information des données. 

B. Principales constatations et conclusions 

Chapitre 1: Description des services du contentieux 

Le ministère de la Justice détient la responsabilité 

exclusive des services du contentieux pour le gouvernement 

fédéral; celle-ci représente ainsi l'une de ses principales 

activités. 

Ces 	services 	du 	contentieux 	sont 	dispensés 	par 

l'administration centrale du Ministère et par ses neuf 

ii 
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bureaux régionaux. Les services juridiques situés au sein 

des autres ministères/agences du gouvernement fédéral 

s'acquittent généralement de taches n'impliquant pas de 

présence en Cour. 

Les bureaux régionaux gèrent proportionnellement plus de 

dossiers que l'administration centrale. Cependant, ce 

dernier assume un rôle plus important quant au contrôle et à 

la nature des dossiers. 

Pour s'acquitter de ses responsabilités en matière de 

contentieux, le Ministère emploie des avocats salariés, et 

retient les services de mandataires à plus ou moins grande 

fréquence selon ses besoins. 

Le partage des responsabilités et la structure des services 

du contentieux sont, de façon générale, assez complexes, et 

ils varient grandement selon que l'on traite des dossiers en 

matière civile, criminelle ou fiscale. L'organisation du 

contentieux des affaires fiscales est la plus simple, les 

rôles y étant clairement définis. Elle présente donc moins 

de problèmes de gestion que les deux suivantes. Le 

contentieux des affaires criminelles présente une 

organisation plus complexe, particulièrement en raison du 

nombre de cours et de juridictions. Le nombre élevé de 

poursuites en matière de drogue contribue à alourdir la 

gestion. Le contentieux des affaires civiles se révèle étre 

le plus complexe, da, entre autres, à la diversité des 

domaines touchés. 

La complexité de la gestion des services du contentieux du 

Ministère provient en grande partie d'une disjonction entre 

iii  
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les autorités fonctionnelle et hiérarchique. 	L'autorité 

fonctionnelle réfère au pouvoir détenu par une personne, en 

raison de son niveau au sein de l'organisation et de 

l'expertise qu'elle détient relativement au poste qu'elle 

occupe. L'autorité hiérarchique réfère au rapport liant une 

personne à une autre dans un organigramme. Si ces deux 

autorités ne concordent pas, des difficultés peuvent 

survenir. Il existe en effet des cas où une personne occupe 

un niveau supérieur ou inférieur à d'autres dans 

l'organisation et possède l'expertise fonctionnelle 

nécessaire, sans cependant détenir sur celles-ci d'autorité 

hiérarchique. L'existence ou non d'une autorité 

fonctionnelle dépendra en grande partie du respect que cette 

personne inspire par son expertise. 

Le Ministère a mis sur pied deux comités, jouant surtout un 

rôle de coordination en cette matière: le Comité du 

contentieux et le Comité de la Charte. Le premier traite 

principalement des cas présentant des points de droit 

complexes ou impliquant de sommes importantes. Le deuxième 

veille à assurer une approche la plus uniforme possible pour 

les cas impliquants la Charte. L'influence de ces Comités se 

fait surtout sentir au sein du contentieux des affaires 

civiles. 

Chapitre 2: 	Expansion et modification des services du 

contentieuX 

Au cours des dix dernieres années, les services du 

contentieux ont subi d'importantes modifications. Celles-ci 

peuvent se résumer en quatre points: la régionalisation; une 

iv 
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importance accrue au sein des activités du Ministère; le 

changement dans le profil des services fournis, moins de 

temps étant consacré qu'avant aux dossiers d'affaires 

criminelles mais plus de temps aux dossiers d'affaires 

civiles et fiscales, (particulièrement avec la Charte); et 

enfin, une proportion accrue d'avocats détenant une 

classification élevée, di t en grande partie à un 

vieillissement de cette population. 

Cette évolution nous fait prendre conscience d'un besoin 

pressant. Le Ministère se doit de développer des systèmes 

adéquats de traitement de l'information sur la nature de ses 

activités, afin étre en mesure de prévoir la tendance de ses 

besoins futurs. La nécessité de cette tache se trouve 

accentuée du fait que, de par ses responsabilités, le 

Ministère ne peut avoir de contrôle sur le volume global de 

ses activités, puisqu'il dessert les intérets de ses 

ministères clients. 

Le ministère de la Justice aurait avantage à repenser le plan 

de carrière de ses avocats salariés, afin contrer la 

frustration engendrée par une diminution des chances 

d'avancement, dtt au nombre restreint de postes séniors. 

Chapitre 3: Profil des avocats des services du contentieux 

La connaissance et l'évaluation des taches effectuées par les 

avocats des services du contentieux sont très importantes, 

puisqu'elles permettent.à la Direction d'en identifier les 

besoins et d'en mesurer l'efficacité. 
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Quoique les services du contentieux englobent une gamme 

variée et volumineuse de taches, les avocats consacrent la 

majeure partie de leur temps à donner des avis juridiques, à 

se préparer pour la Cour et à aller en Cour. 

La nature des dossiers varie selon les régions. 	Dans 

l'ensemble, cependant, la plupart présentent des cas "de 

routine". L'administration centrale se charge d'une 

proportion plus élevée des cas "exceptionnels ou complexes", 

soit ceux exigeant plus de temps ou une expertise souvent 

plus spécialisée. 

Enfin, le Ministère a beaucoup de succès en cour. Il gagne 

la majorité de ses causes et les appels sont peu nombreux. 

Si l'on se fie à ces indices, la qualité des services rendus 

par les avocats est très élevée. 

Chapitre 4: 	Etude détaillée du contentieux des affaires 

criminelles, particulièrement des poursuites 

en matière de drogue 

Le contentieux des affaires criminelles représente une 

activité importante du Ministère, même si nous avons assisté 

à une baisse de cas traités au cours des dix dernières 

années. 

Le ministère de la Justice est responsable de la plupart des 

poursuites en matière de drogue et de l'application de 

quelque cent cinquante-cinq lois statutaires comportant des 

sanctions criminelles. 	Les provinces se chargent des 

poursuites en vertu du Code criminel, mais elles prennent à 

vi 
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l'occasion des poursuites 	en matière 	de drogue, 

habituellement lorsque celles-ci se greffent à d'autres 

infractions. Par contre, le Québec s'occuppe de la plupart 

de ces poursuites sur son territoire. 

Dans l'ensemble, les poursuites en matière de drogue ont 

baissé entre 1981 et 1984 (dernière année apparaissant dans 

les statistiques de l'évaluation). La plupart sont prises en 

vertu de la Loi sur les stupéfiants. Les poursuites pour 

possession sont les plus nombreuses, bien que dans certaines 

province leur proportion ait diminué depuis 1981, au profit 

de celle des poursuites pour trafic et possession pour fins 

de trafic, même si ces dernières ont aussi diminué. Quant 

aux autres lois statutaires, on note aussi une baisse des 

poursuites depuis 1974, sauf pour les poursuites prises en 

vertu de la Loi sur la marine marchande et de la Loi sur 

l'immigration. 

Il existe une différence importante d'une province à l'autre 

quant à la question de la suspension ou du retrait des 

accusations en matière de drogue. Toutefois, dans la grande 

majorité des cas où cette procédure n'est pas employée, il y 

a verdict de culpabilité. La sévérité des peines varie aussi 

de façon considérable d'une province à l'autre, 

principalement en raison de la nature des accusations 

(possession, possession pour trafic, importation). La 

plupart se traduisent par une amende, bien que l'on retrouve 

l'incarcération dans les cas les plus graves. 

Afin d'aider à évaluer le succès des services du contentieux 

des affaires criminelles du Ministère, deux niveaux d'analyse 

peuvent être considérés: 

vii 
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a) niveau structurel/organisationnel: 

Le système mixte d'avocats salariés et de mandataires 

entraine inévitablement des lacunes au plan de 

l'efficacité. L'amélioration de celle-ci, et partant 

d'une réduction des conts pour chaque cas, pourrait 

passer par des changements structurels fondamentaux dont 

l'expansion du système d'avocats salariés; les 

mandataires content comparativement très cher, surtout 

dans les cas "de routine". Dans la majorité des cas ils 

travaillent de concert avec les polices locales. Le 

Ministère ne s'implique pas dans la gestion des dossiers 

et c'est bien ainsi puisque la plupart de ceux-ci 

présentent des cas simples. La performance des 

mandataires semble être bonne. Les mandataires, de par 

leur statut et leur façon de traiter leurs dossiers, 

opèrent largement en marge du contrôle du Ministère et 

de ses politiques en matière de poursuites. 

Les difficultés stratégiques que présente le fait pour 

le Ministère d'adopter des politiques et des directives 

pour ensuite les faire connaitre aux mandataires, 

lesquels pourraient agir un jour pour la Couronne et 

l'autre pour la défense, constituent une autre 

illustration des problèmes structurels de l'organisation 

du contentieux des affaires criminelles. 

L'organisation des poursuites criminelles fédérales est 

dispendieuse et ceci en grande partie en raison de la 

nécessité d'intenter des poursuites devant des tribunaux 

très dispersés. Le chevauchement des compétences 

fédérales et provinciales est un autre facteur, puisque 

viii 
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souvent des procureurs provinciaux et fédéraux se 

rendront en région éloignée pour un même procès. 

b) niveau de la gestion: 

A ce chapitre, le Ministère compte des points forts et 

d'autres plus faibles. L'emploi d'avocats salariés se 

révèle un moyen efficace pour traiter des poursuites. 

Les résultats sont très bons. Par ailleurs, le manque 

d'information détaillée sur la nature des activités crée 

des difficultés pour la planification des ressources. 

Face aux changements s'opérant dans la nature des cas 

traités par le Ministère, celui-ci se doit de développer 

des moyens pour prévoir la somme et la répartition du 

travail. 

Chapitre 5: 	Etude détaillée du contentieux des affaires 

fiscales 

Le contentieux des affaires fiscales est une des 

responsabilités majeures du Ministère de la Justice, et celui 

ayant connu la plus grande augmentation du nombre de ses 

avocats salariés depuis 1982. 

Il se caractérise tout d'abord par son encadrement. 	En 

effet, sa structure organisationnelle est excellente, de même 

que la façon dont les dossiers sont assignés et surveillés. 

Les rôles, politiques et procédures sont bien définis et 

respectés, ce qui en facilite la gestion. 

ix 
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La relation entre le contentieux des affaires fiscales et le 

ministère du Revenu s'apparente à un rapport d'avocat-

client, et s'appuie sur des consultations fréquentes et des 

consensus. Cependant, les avocats du contentieux des 

affaires fiscales ont indiqué qu'ils iraient à l'encontre des 

volontés et des instructions du ministère du Revenu s'ils le 

jugeaient nécessaire. En effet, le ministère de la Justice 

doit maintenir une certaine indépendance, afin d'être en 

mesure d'évaluer les comportements du ministère du Revenu. 

Le ministère de la Justice fait rarement appel à des 

mandataires pour son contentieux des affaires fiscales, et 

ceci pour trois raisons: d'abord, en raisons des conflits 

d'intérêts pouvant opposer les mandataires, selon le 
ministère du Revenue, ensuite à cause du nombre limité 

d'avocats spécialisés dans ce domaine, et, enfin, en raison 

des coCts. 

Les avocats du contentieux comparaissent devant un nombre 
restreint de tribunaux: la Cour de taxation, la Cour 

fédérale (première et deuxième instance), la Cour suprême, la 

Commission d'appel des pensions et, dans des cas limités, les 

Cours provinciales. 

La Majeure partie des dossiers ont trait à des appels de la 
Part de contribuables au sujet de leur avis de cotisation. 

Le contentieux gagne la plupart de ses causes. Il a 
cependant perdu ses onze dernières causes en Cour Suprême du 

Canada, ceci étant dtt, croit-on, à un changement d'attitude 
de le part des juges face aux règles d'interprétation en 

raison des protections * accordées par la Charte, ceci 
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entrainant chez-eux une prise de position plus favorable aux 

contribuables. 

Le nombre de bureaux régionaux traitant des dossiers des 

affaires fiscales est limité. Le contrôle des opérations de 

ce contentieux sont beaucoup plus centralisées que celles des 

contentieux des affaires civiles et criminelles, 

Particulièrement en raison de la présence d'un client 

Principal, Revenu Canada, et de la nature restreinte du 

domaine touché. Ce modèle de gestion démontre la 

Possibilité, dans certains cas, de développer des directives 

et des processus de révision des cas en vue d'atteindre 

l'uniformité. 

Chapitre 6: Le contentieux de la Charte 

La Charte canadienne des droits et libertés est maintenant 

bien ancrée dans notre système juridique, et semble vouloir 

se tailler une place de plus en plus imposante. 

Les avocats du Ministère traitent un nombre croissant de cas 

impliquant la Charte, de façon accessoire ou prédominante. 

Cette situation a d'ailleurs entrainé une augmentation énorme 

de la charge de travail et du cotit des services du 

contentieux. 

Le Ministère peut être impliqué de deux façons dans de tels 

ces, soit comme partie ou intervenant. Il convient 

d'identifier certains facteurs occasionnant ou pouvant 

occasionner quelques problèmes. 
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Citons en premier lieu, l'absence d'une politique claire sur 

l'interprétation appropriée de la Charte. Ceci provient en 

grande partie du vaste rôle que doit jouer le Ministère en ce 

domaine, celui-ci étant responsable de toutes les poursuites 

entreprises contre et par le gouvernement. Ainsi, tout en 

Prônant une interprétation large de la Charte, il se retrouve 

souvent à défendre une position contraire. 

Il ne semble pas exister non plus aucune politique précise au 

sujet de la décision d'intervenir ainsi que des arguments à 

adopter. A ce sujet, l'évaluation rappelle l'inévitabilité 

des tensions entre les avocats de contentieux et ceux 

oeuvrant dans le domaine des politiques; les premiers jugeant 

devoir adopter une approche propre à chaque cas, et les 

deuxièmes attachant une importance différente aux objectifs 

globaux et aux orientations du Ministère. Ces deux prises de 

Position sont en soi nécessaires, chacun dans une certaine 

mesure. Notons que cette situation prévalait avant 

l'avènement de la Charte mais celle-ci l'a accentuée. 

Le deuxième problème provient de la publicité et de la nature 

controversée de la Charte dans ses ramifications politiques 

et juridiques. Les tribunaux ont la responsabilité de 

trancher les cas importants, ceci étant d en partie au fait 

que, dans son rôle de mise en application de la loi, le 

Ministère doit tenir compte de politiques diverses, et doit 

de plus coordonner ses opérations avec celle des autres 

ministères. Il est donc parfois difficile d'en arriver à un 

consensus. A l'avenir, ces poursuites seront de plus en plus 

fréquentes, et, en conséquence, la gestion et la coordination 

de ces cas seront plus importantes. 
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Chapitre 7: Etude comparative des services du contentieux 

L'étude d'évaluation des services du contentieux suppose une 

réflexion sur la qualité de l'organisation existante et sur 

ce qu'elle devrait être. Une étude comparative avec d'autres 

juridictions peut nous révéler beaucoup sur les réalités de 

nos propres institutions, en dépit des différences 

historiques, culturelles et politiques. C'est ce qu'a fait 

l'étude en analysant la situation aux Etats-Unis, en 

l'Angleterre et au pays de Galles. 

L'étude comparative peut se diviser en quatre volets: la 

responsabilité pour les services du contentieux au sein de 

chaque pays, l'approche face aux cas exceptionnels, le 

développement du service des bureaux régionaux et 

l'utilisation de mandataire, et enfin, les ressources et leur 
emploi. 

Aux Etats-Unis, les services du contentieux sont dispersés à 

travers une quarantaine de ministères en plus du ministère de 

la Justice. Ceci entraine quelquefois des tensions quant à 

la division du mandat, chacun devant souvent s'employer à 

Protéger le sien. On ne retrouve pas de ministère de la 

Justice en Angleterre, les services du contentieux relevant 

de trois principaux organismes et de plusieurs petites 

divisions au sein d'autres ministères. Tel que mentionné 

auparavant, le ministère de la Justice du Canada détient le 

contrôle exclusif des services du contentieux à l'échelon 

fédéral. En réalité il existe des divisions de services, 

mais celles-ci sont limitées. 
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Les systèmes anglais et américan s'apparentent à celui du 

Canada en ce qui concerne la distinction entre les cas de 

routine et les cas exceptionnels. Cependant ils exercent un 

contrôle beaucoup plus serré que ce dernier sur les cas 

exceptionnels et ceci, entre autres, au moyen de procédures, 

politiques écrites, et évaluation des cas. Actuellement, au 

Canada, seul les contentieux en matière fiscale se rapproche 

d'un tel encadrement, bien que le ministère de la Justice 

semble vouloir s'engager globalement dans cette voie. 

Les Etats-Unis s'appuient beaucoup plus sur les burgaux 

régionaux que le Canada. Par contre, celui-ci fait appel 

beaucoup plus fréquemment à des mandataires, ce qui se révèle 

malheureusement plus cher. 

L'expérience américaine avec les droits civils et 

l'expérience anglaise avec les diverses législations 

internationales des droits de l'homme nous rappellent 

l'énorme somme de travail que représente et continuera de 

représenter la Charte pour les avocats séniors. 

En conséquence de cette charge de travail, et en l'absence 

d'une augmentation équivalente des ressources, les Etats-Unis 

et l'Angleterre ont développé des méthodes visant à 

documenter efficacement et concrètement leurs demandes de 

crédits. De plus, ils essaient d'identifier dès la première 

instance les cas pouvant devenir "exceptionnels". Enfin, 

tous les deux font grandement appel à des para-légaux. 
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Chapitre 8: L'analyse organisationnelle 

De par ses fonctions, le ministère de la Justice assume deux 

rôles de gestion: d'abord la gestion du droit, puis la 

gestion "corporative". Leur analyse s'avère importante dans 

l'évaluation de la qualité des services du Ministère. 

La gestion du droit comprend la rédaction et l'interprétation 

du droit, ainsi que l'administration des services du 

contentieux. Elle se divise en quatre fonctions: 1) le 

respect et la mise en application de la loi: 
2) l'interprétation; 3) la supervision, soit l'assurance que 

les activités du gouvernement se font en conformité avec la 
loi; et 4) la stratégie, soit l'élaboration du droit nouveau. 

La gestion corporative constitue le lien entre le 

gouvernement et le rôle de gestion du droit; elle regroupe le 

Partage des taches, les ressources et l'information 

nécessaires à l'accomplissement des deux rôles de gestion. 

Nous analyserons comment la gestion corporative sert à la 

gestion du droit en étudiant séparément les quatre fonctions 

de cette dernière, tel que nous les avons énumérés ci-dessus. 

Le Ministère réussit bien dans la mise en application de la 

loi. Cependant des problèmes se font sentir dans la division 

des taches à l'intérieur de certains bureaux, entre les 

bureaux régionaux et l'administration centrale, ainsi que 

dans l'allocation des ressources nécessaires. La raison 

majeure de ces lacunes réside dans le manque d'information 
adéquate. 
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La fonction d'interprétation comprend une faille importante. 

En effet, il n'existe aucune politique de consultation, 

d'information et de coordination en vue de l'uniformité des 

interprétations, sauf pour le contentieux des affaires 

fiscales. 

Alors que la fonction de supervision ne présente pas de 

difficulté, la fonction stratégique s'associe à 

l'identification et au traitement des cas exceptionnels, de 
même qu'à l'obtention et à la distribution de ressources. La 

conduite actuelle des cas exceptionnels est très bonne. 

Cependant les prévisions laissent présager la nécessité de 

modifier la gestion de ces cas afin de faire face à leur 

augmentation future. L'identification nécessite un système 

d'information adéquat, ce qui n'est pas le cas actuellement. 

La charge de travail du Ministère obligera celui-ci à établir 

des priorités parmi les cas qu'il traite, et à développer des 

mécanismes concrets d'information et d'évaluation afin 

d'obtenir les ressources requises. C'est dans les causes 

exceptionnelles que le Ministère fera sa marque, et il 

convient d'y allouer davantage de crédits. Un problème 

demeure toutefois dans le nombre restreint d'avocats séniors. 

Les avocats sont très peu informés du partage des 

responsabilités, ainsi que de l'existence de politiques au 

sujet des cas exceptionnels. La majorité d'entre eux semble 

d'ailleurs croire à leur autonomie dans la façon d'effectuer 

leur travail. 
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Chapitre 9: Analyse des systèmes d'information de gestion 

Le chapitre 9 analyse les systèmes d'information automatisés 

SOUS deux angles principaux: d'abord leur conception telle 

qu'elle devrait être et telle qu'elle se retrouve au 

Ministère, puis une description des systèmes actuels du 
Ministère. 

L'analyse de ces deux composantes amène l'évaluation à 

conclure que le Ministère ne possède pas, ni n'est en voie de 

posséder l'information nécessaire à la gestion des services 

du contentieux. Cependant, comme il n'en est relativement 

qu'au début de l'implantation des systèmes, il est encore 

temps de procéder à des amélioration. 

a) La conception des systèmes 

L'évaluation énonce cinq principes généraux attenant à la 
conception des systèmes: 

1) les systèmes varient en termes de taille et de 

complexité; 

2) un système doit amener une diminution de 

travail pour les individus, et non une 

augmentation; 
3) tout système informatisé implique et dépend 

d'un système manuel; 

4) les systèmes doivent être conçus par des 

experts; et 

5) ils doivent l'être de façon déductive, c'est-

à-dire en partant des objectifs globaux pour 

en arriver à l'information spécifique. 
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L'approche adoptée par le Ministère confie aux avocats 

séniors des responsabilités en informatique ne correspondant 

Pas à leurs propres compétences et à leurs fonctions, di au 

manque de personnel à la Direction de l'informatique. Il 

vaudrait mieux recruter davantage de personnel compétent ou 

procéder plus lentement. Il serait en effet injuste de 

s'attendre à ce que les avocats puissent du jour au lendemain 

devenir des spécialistes en informatique. Notons cependant 

la nécessité d'une collaboration entre le concepteur d'un 

Système et son utilisateur. 

De Plus, le Ministère a mis jusqu'ici trop d'emphase sur 

l'informatique que l'on pourrait qualifier d'administrative, 

et pas assez sur son but principal - la "pratique" du droit 

et le développement des politiques. 

b) Les systèmes actuels au Ministère 

Le Ministère a mis sur pied quatre systèmes informatisés: le 

"Système de la comptabilité du temps", le "Système 
d'information et de gestion des opérations", le "Système des 

comptes d'honoraires des mandataires" et enfin le "Système 

d'unité de recherche des opinions et de la jurisprudence". 

Les deux premiers vont à l'encontre de certains principes 

attenant à la conception des systèmes: le "Systéme de la 

comptabilité du temps" a été suspendu, entre autres, parce 

qu'il alourdissait plus qu'il ne facilitait la tache des 

avocats. Son but était d'analyser l'emploi du temps, mais il 

requérait des informations trop détaillées. 	Le Ministère 

implante actuellement le "Système d'information et de gestion 

des opérations", lequel vise à identifier le type de cas 
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couverts par les avocats de même que le temps consacré à 

chacun. Il semble avoir été conçu à l'inverse, soit en 

partant des données pour en arriver à l'objectif du système. 

De plus, vu l'abondance de cas "de routine", il exigera 

Probablement beaucoup de travail de la part des avocats, pour 

ne leur donner finalement que de l'information qu'ils 

connaissent déjà ou peuvent se procurer sans difficulté. 

Le "Système des comptes d'honoraires des mandataires" est 

bien conçu, mais n'est en fait qu'un système comptable ne 

donnant aucune information sur la qualité et la nature des 

services rendus. 

Enfin. le "Système d'unité de recherche des opinions et de la 

jurisprudence" est une "bibliothèque automatisée". Il ne 

contient actuellement que les dossiers fermés. S'il intègre 
comme cela est prévu les dossiers en cours, il facilitera la 

recherche et l'uniformité des opinions. Il faudra toutefois 

éviter en principe l'alourdissement du travail des avocats. 

Face à ces résultats, le Ministère devrait se pencher 

sérieusement sur ses besoins en informatique, et développer 

des politiques en conséquence. 

C. Recommandations finales 

L'étude d'évaluation porte sur les services tels qu'ils ont 

existé jusqu'à l'été 1986. La structure organisationnelle du 

Ministère fut modifiée à l'automne 1986, évidemment sans 

qu'on ait pu mesurer l'impact de ce changement dans la 
présente étude. 
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En guise de conclusion générale, nous pouvons affirmer que le 

Ministère réussit bien dans les cas "de routine" et dans les 

cas exceptionnels qu'il a le temps de traiter. Cependant, il 

risque d'être bientôt surpassé s'il ne consacre pas davantage 

de ressources aux services du contentieux, et s'il ne modifie 

pas ses techniques de gestion. 

L'étude d'évaluation énonce dix recommandations finales. 

Recommandation 1: Le Ministère devrait consacrer davantage 

de ressources aux litiges importants ou exceptionnèls 

Etant donné les compressions budgétaires, l'étude suggère 

quatre alternatives: 1) décider des priorités, ou obtenir 

des années/personnes des autres ministères; 2) réattribuer de 

ses postes aux services du contentieux; 3) "transférer" 

certaines poursuites aux provinces (drogue, lois 

statutaires); ou, 4) obtenir des postes supplémentaires du 

Conseil du Trésor. 

Recommandation 2: Le Ministère doit être innovateur dans sa 

façon d'utiliser les nouvelles ressources qu'il obtient ou 
réassigne 

L'étude suggère quatre avenues possibles: 1) attirer plus 

d'avocats séniors; 2) développer une équipe de recherche; 3) 

rendre les systèmes informatisés très accessibles; ou, 
4) développer un système de "repérage de cas". 
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Recommandation 3: Le 	Ministère 	devrait 	s'efforcer 

d'augmenter l'efficacité de ses services du contentieux 

Etant donné l'efficacité des avocats salariés et le coût 

élevé des mandataires, une augmentation de l'efficacité 

passerait probablement par l'expansion du service des bureaux 

régionaux. 

Recommandation 4: Le Ministère devrait orienter de plus en 

plus ses efforts vers une structure organisationnelle et des 

méthodes de gestion qui reflètent et renforcent l'autorité 

fonctionnelle 

Une réorganisation eut lieu à l'automne 1986, laquelle fait 

équivaloir les autorités hiérarchique et fonctionnelle. Il 

faudrait procéder, d'ici un an, à l'évaluation de cette 

réorganisation. 

Recommandation 5: Le Ministère devrait développer de 

meilleures méthodes d'allocation des ressources "entre" et 

"à" l'intérieur des bureaux régionaux et de l'administration 

centrale, ainsi que pour la planification future 

Cecj  réside surtout dans la qualité de l'information à 

obtenir sur les opérations. 

Recommandation 6: Le Ministère devrait améliorer son 

habilité à surveiller l'efficacité et l'efficience de ses 

services du contentieux, y compris celles de ses mandataires 
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Cette étude se ferait pour des opérations volumineuses comme 

les cas de drogue, et ne devrait se faire qu'au niveau de 

l'ensemble des opérations régionales. 

Recommandation 7: Le Ministère devrait développer un 

mécanisme de révision pour les cas exceptionels, dont la 

nature justifie une telle révision par des avocats séniors 

Ainsi, le Ministère pourrait, par exemple, organiser des 
réunions formelles et régulières où l'on discuterait des cas 

exceptionnels de politiques et procédures. Ces réunions 

suivraient l'échelle hiérarchique; les avocats "juniors" se 

réuniraient avec leurs superviseurs, lesquels rencontreraient 

par la suite les avocats seniors, etc. Si ce mécanisme 

devait être rejeté, il faudrait trouver une autre solution. 

Recommandation 8: Le Ministère devrait réevaluer ses 

besoins en matière de gestion corporative et de gestion du 

droit 

Ceci implique l'amélioration de l'information, une définition 

de ce que sont ces gestions, et l'attribution précise des 

responsabilités. 

Recommandation 9: Le Ministère devrait s'efforcer de 

réduire les conflits existant entre les avocats des services 

du contentieux et celui oeuvrant dans le domaine des 

Politiques quant à la façon de traiter les cas exceptionnels, 

particulièrement ceux reliés à la Charte. 	En cela, il 
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devrait revoir et redéfinir les relations opérationnelles 

entre le Comité du contentieux et celui de la Charte 

Les autorités du Ministère se doivent de décider maintenant 

du rôle des politiques au sein des services du contentieux, 

et d'adapter l'administration de ses services en consequence. 
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INTRODUCTION 

The Bureau of Programme Evaluation and Internal Audit 

undertook the evaluation of litigation services in line with 
the Department of Justice's programme evaluation plan. 

The evaluation report has three volumes: a general summary; 
a detailed report; and a Technical Appendix. The general 

summary is for wide distribution and contains, in a concise 

form, the results of the study and recommendations. The 

detailed report is designed to be read by litigation 

managers, and people interested in an in-depth review of the 

programme. The Technical Appendix contains details of the 

methodology used and the analyses undertaken. 

This volume contains the detailed report. It is designed to 
serve the following four major purposes: 

- describing in detail litigation services 

within the Department; 

providing baseline information for use in 

future evaluations; 
- evaluating the programme as it now operates 

within the Department; and, 
- recommending change where necessary. 

The report has ten chapters, each of which may interest 

different groups of readers. 	Chapter One is a general 

description of litigatiori services. It is of interest to 

persons unfamiliar with the Department of Justice. Chapters 
Two and Three provide background information about the 
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delivery of litigation services and are of interest to most 

readers. Chapters Four, Five and Six are case studies of the 

criminal prosecutions function, tax litigation, and Charter 

litigation, respectively. Chapter Seven contains a brief 

look at the United States and English systems of government 

litigation and is of general interest. A detailed 

organizational analysis is presented in Chapter Eight. This 

analysis builds on the descriptions given in previous 

Chapters. Chapter Nine is more technical. It is a review of 

departmental information systems and their usefulness in 

evaluation of management. Recommendations are found in 

Chapter Ten. 

Readers may first review the summary report to identify the 

parts of the detailed report they wish to read. 
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1. DESCRIPTION OP LIT/GATION SERVICES 

1.1 Introduction 

The functions of the Minister of Justice and Attorney General 

of Canada are conducted through the Department of Justice. 

The Department provides a broad range of legal services to 

the Crown including legislative drafting, legal policy 
development, and advice to government departments and 

agencies. One of the Department's core functions is the 

provision of litigation services. Under the Department of 

Justice Act, the Department is: 

[to] have the regulation and conduct of all 
litigation for or against the Crown or any public 
department, in respect of any subject within the 
authority or jurisdiction of Canada. 

Thus, the Department of Justice has exclusive control over 
all litigation for and against the Crown. The mandate of the 

Department is clear and includes both the regulation and the 
conduct of all litigation. 

While the Department is charged with the regulation and 

control of litigation, the Act specifies few organizational 

arrangements. The Minister of Justice is ex officio the 

Attorney General of Canada. The Governor-in-Council may 
appoint a Deputy Minister (who is ex officio the Deputy 
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Attorney General of Canada) and two Associate Deputy 

Ministers who have the rank of Deputy Minister. Otherwise, 

the structure of the Department of Justice is not specified 

and it is up to the Department itself to determine how its 

power over litigation should be exercised and how its 

litigation services should be organized. 

The structure of the Department of Justice has evolved over 

tinte.  Currently, the Department operates through three major 

divisions: its Headquarters in Ottawa; its Regional Offices; 
and its Departmental Legal Services Units (DLSUls). Each 

division has some unique functions and responsibilities, but 

also shares some overlapping functions and responsibilities 

with the other two divisions. 

The Headquarters operation, located in Ottawa, houses the 

Minister's Office, the office of the Deputy Minister, and the 

Offices of all of the Associate Deputy Ministers, Assistant 

Deputy Ministers (ADM's) and Assistant Deputy Attorneys 

General (ADAG's). It includes units responsible for 

litigation, for advice to government departments and 

agencies for legislative drafting, for legal policy 

development, for central administration, and for staff 
services. 

The Departmental Legal Services Units provide traditional 
solicitor services - that is, legal advice, legal drafting, 
and other legal services that usually do not involve actual 

appearance before a court - to the various departments and 

agencies of the federal -government. They are, generally, 
located at the headquarters of their respective client 
departments. The number of DLSU's fluctuates slightly over 
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time to reflect changes in general federal government 

organization. Recently, there have been 38 operational 
DLSU's. 

The Regional Offices of the Department of Justice provide a 
full range of litigation and other legal services to regional 
units of the federal government. Regional Offices are 
located in Halifax, Montreal, Toronto, Winnipeg, Saskatoon, 

Edmonton, Vancouver, Whitehorse, and Yellowknife. In 
addition, various units at Headquarters perform as the 
Regional Office for western Quebec, eastern Ontario, and 
northern Ontario. The Whitehorse and Yellowknife Regional 
Offices are also responsible for prosecuting offences under 
all sections of the Criminal Code in the Yukon and the 
Northwest Territories. 

The Department fulfills its mandate for the control and 
conduct of litigation on behalf of the Crown, both through 
salaried staff counsel and through private lawyers appointed 
as Crown legal agents. Staff counsel services provide an 
essentially free service to other government departments, and 
form a major component of the Department of Justice budget. 
Crown legal agents, while appointed by the Attorney General, 
are generally paid by the government department or agency 
receiving their legal services. 

The Department of Justice is not a particularly large 
department by federal standards. In recent years it has 
ranked twenty-third in terms of person-years. 	(Several 
departments are more than ten times as large.) 	It is, 
however, a core department holding the exclusive mandate for 
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provision of the legal services that are an increasingly 

critical component of modern governance. 

Litigation may be the dominant activity within the Department 

of Justice. In 1983-84, about $34.7 million was expended for 

litigation services: $21.2 million by the Department of 

Justice for services provided by staff counsel, and $13.5 

million by other government departments and agencies for 

services provided by Crown agents. 1  On April 30, 1985, 

approximately 48 percent (317) of the Department's legal 

staff of 664 were located in units specializing in 

litigation. 

The federal government goes to court in all parts of the 

country. In consequence, litigation is of paramount 

importance in Regional Office practice. Ninety percent of the 

Department's Regional Office lawyers function primarily as 

litigators. In contrast, only 17 percent of the Department's 
lawyers in the National Capital Region are litigators. 

While the greatest number of litigation cases arises in the 

regions and the greatest number of litigation lawyers are 
located in the Regional Offices, the control and regulation 

of cases are more balanced, with Headquarters assuming an 
important role. All of the ADAG's with functional 
responsibility for specific areas of law are located at 

1Departmental Litigation costs in 1983-84 ($21.16 
million) comprised a cost of $4.64 million for Headquarters' 
litigation sections, an estimated $15.28 million for 
litigation services provided by Regional Offices, and $1.24 
million for the administration of litigation services (total 
for all ADAG's and Associate DM's). 
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Headquarters. The two Associate Deputy Ministers with direct 

line authority over the Regional Offices are located at 

Headquarters. The pattern of control and regulation of cases 

is such that routine litigation is handled in the regions 
with little or no input from Headquarters, but complex 

litigation and cases of substantial policy import tend to 
come to the attention of senior litigators at Headquarters 
who have some input into how they should be handled. 

Frequently, complex or important cases are handled out of 
Headquarters, often by the ADAG's and Associate Deputy 
Ministers themselves, when they reach the Supreme Court of 
Canada. This does not mean that complex or important 
litigation is not handled in the regions. It obviously is: 
courts«  are located throughout the country; cases originate 
throughout the country. Functional responsibility for 
litigation is, however, centred at Headquarters. 

Understanding the structure of litigation services in the 
Department requires an understanding of two major pressures: 
the pressure produced by the need to handle a large volume of 
relatively straightforward litigation and the pressure 
produced by the need to handle a few exceptional cases which 
have far-reaching fiscal, social, legal or political 
implications. The organization of litigation services can be 
seen as the Department's response to these pressures. Over 
the years, the Department has developed methods and 
mechanisms both for delegating the routine cases to 
individual lawyers, and for identifying exceptional cases for 
special attention. 

The problems of distribution and selective control vary by 
area of law. Criminal, civil and tax litigation are all 
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handled quite differently. The following sections briefly 

describe how civil, criminal and tax litigation services are 
delivered by the Department. 

1.2 Civil Litigation 

1.2.1 Areas of Law 

In meeting his responsibility, the Attorney General of Canada 
has legal officers in the Department of Justice acting as 
counsel in proceedings against, or taken by, the Crown in 
right of Canada. Legal officers appear in all courts in 
Canada. 

Civil litigators handle issues of constitutionality and 
matters touching the administration and enforcement of 
federal statutes, as well as issues of tort and contract law 
which arise out of the ordinary business of government. Civil 
actions frequently involve large sums of money and important 
points of law. The Canadian Charter of Rights and Freedoms, 
in and of itself, produces a variety of critically important 
cases. 

The following are examples of exceptional civil cases of 
major importance, argued recently by the Department of 
Justice, that have had significant impact on the law, the 
government and Canadians generally. 
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The Gulf of Maine Case - Argued before the International 

Court of Justice in The Hague, this case settled the Gulf of 
Maine boundary dispute between Canada and the United States. 
At stake were competing territorial claims in the Gulf 
separating the Province of Nova Scotia from the State of 
Maine, and disputed jurisdiction over the rich fisheries and 
other resources of the sea. 

The Cruise Missile Case - This case involved a challenge to 
the Cabinet decision to permit the United States to test its 
cruise missile in northern Canada. The Supreme Court• of 
Canada held that the courts have the authority to review 
Cabinet decisions, and that the Cabinet must act in 
accordance with the dictates of the Charter, but that in this 
case, the plaintiffs had not made out a case that this 
decision had infringed on the Charter's guarantee of life 
and security of the person. 

The Chief Winston Paul Case - This case raised the 
constitutional question of whether limitation periods 
established in ordinary federal and provincial legislation 
can extinguish Indian land claims. An appeal to the Supreme 
Court of Canada is pending. 

Most civil litigation on behalf of the Crown, while 
important, involves more mundane matters than those at stake 
in the exceptional cases. A very large share of Crown civil 
litigation resembles private civil litigation, involving 
actions against the Crown developing out of: 	automobile 
accidents involving government vehicles or vehicles driven by 
public servants in the course of their duties; other personal 
injury lawsuits; and contract disputes involving the federal 
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departments and agencies listed in Schedules A and B of the 

Financial Administration Act. 

Table 1-1 lists, as examples of civil suits involving the 

Crown, a few of the settlements and awards paid by the 
government in fiscal year 1983-84. The list is drawn from 
the Public Accounts and is - presented to give a flavour of the 
range of civil actions. Many awards are small; only a few 
are large. Table 1-1 also summarizes the total amount of 
such payments reported in the Public Accounts for 1983-84. 

While most individual payments are small, the aggregate 
amount of the payments is substantial and is dominated by 
those arising from contract disputes and motor vehicle 
accident claims. 

1.2.2 Organization of Civil Litigation 

The organization of the Department's civil litigation 
function is extremely complex. Headquarters has both a 
civil law and a civil litigation common law section. Lawyers 
conduct civil litigation in all Regional Offices. All nine 
Regional Offices maintain separate civil litigation sections, 
although the Saskatoon, Yellowknife and Whitehorse offices 
have only recently developed specialized sections. 

Eight of the nine Regional Offices report to the Associate 
Deputy Minister, Litigation, who also has coordinating 
responsibility for the Civil Litigation (Common Law) Section 
at Headquarters in conjunction with the Assistant Deputy 
Attorney General, Civil Litigation, who has line 
responsibility for the Civil Litigation (Common Law) Section. 
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Table 1-1 

Payments Arising out of Civil Litigation 

1983-84 2  

NATURE OF CLAIM PAID 

SETTLEMENTS AND FEDERAL COURT AWARDS 	 DOLLARS 

Examples 

Settlement of a claim arising from incorrect 
certification of a bu].].  

Settlement of three claims for loss of fox 
pups due to low flying aircraft 

Reimbursement of Canada's share of damage 
claims paid through the British Claims 
Agency on behalf of Canada, under terms 
of NATO Status of Forces Agreement, to: 

Germany (4,660 claims) 	 1,929,099 

France ( 3 claims) 	 226 

Belgium ( 1 claim) 	 2,356 

United Kingdom (1 claim) 	 3,628 

Out-of-court settlement for injuries 
sustained at a Customs Office 	 1,250 

Settlement for loss of earnings resulting 
from failure to consider former employee 
for re-employment in accordance with the 
Public Service Employment Act 4,250 

2,130 

16,625 

Settlements of suits arising from police 
dog bites 3,017 

2Source: Public Accounts 1983-84. 
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115,914 

39,229 

95,171 

47,600 

679,230 

500 

4,092 
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Table 1-1 

(continued) 

Settlement for rent in arrears 

Settlement of suit for unfair dismissal 

Settlement of suit arising from a slip 
and fall at Prince George Airport 

Damages against the Crown for carrying 
on a business under the complainant 
firm's name and style 

Award for injuries involving Federal School 
playground equipment 

Federal court costs awarded with respect 
to 24 cases under the Income Tax Act 

Compensation for loss of livestock in 
unprotected RCMP excavation 

Award for additional work performance 

To compensate payee for mental anguish 
resulting from denial of unemployment 
insurance benefits because of sex and 
marital status 

Compensation for cancellation of a contract 
on short notice 

153,869 

15,000 

1,500 

Total Amounts Paid 

Damage Claims 

Federal Court Awards 

Ex Gratia Payments 

Nugatory Payments 

6,468,123 

1,732,317 

1,019,640 

45,795 
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The Assistant Deputy Attorney General, Civil Litigation, has 

functional authority over the conduct of civil litigation for 

and against the Crown in common law provinces, including 

responsibility for development and superintendence of legal 

policy guidelines for common law civil litigation. The 

Montreal Regional Office and the Headquarters Civil 

Litigation and Real Property Section, Quebec, report to the 

Associate Deputy Minister, Civil Law. 

The Departmental Legal Services Unit at Consumer and 

Corporate Affairs also does some litigation. This unit 

reports to the Assistant Deputy Minister, Commercial and 

Property Law. 

The Assistant Deputy Attorney General, Civil Litigation, the 

Assistant Deputy Attorney General, Admiralty and Maritime 

Law, the Assistant Deputy Minister, Public Law, and the 
Assistant Deputy Minister, Commercial and Property Law all 
have some role in civil litigation. Each Assistant Deputy 

Attorney General and Assistant Deputy Minister reports 

directly to the Deputy Minister. 

With so many different lawyers and sections handling civil 

litigation or doing work related to civil litigation, and 

given the existence of complex cases that cross several areas 
of law and set new precedents, it is necessary for the 

Department . to coordinate the assignment of cases and, at 
least in the most important cases, to coordinate the 

arguments to be made. This coordination is handled at 

Headquarters by the Department's Litigation Committee and, 

when Charter issues are involved, by the Department's Charter 

Committee. The Litigation Committee assigns major cases and 
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reviews the arguments to be made in them. 	The Charter 

Committee plays a leading role in developing the positions to 

be taken in Charter-related cases. 

The membership of the two committees comprises the Associate 

Deputy Ministers, several of the Assistant Deputy Attorneys 

General and Assistant Deputy Ministers, and those senior 

Headquarters lawyers most directly responsible for litigation 

and Charter issues. There are no members from the Regional 

Offices on either committee. 

To aid in the coordination of cases and information, the 

Department has also assigned some lawyers to the role of 

"litigation coordinator". Currently, there are coordinators 

for Charter issues, for Native affairs, for tax matters, and 
for litigation relating to the Access to Information Act and 
the Privacy Act. These coordinators have no formal authority 
to give instructions or to mandate particular legal actions; 

they collect and transmit information. The coordinators 

provide guidance on how to handle cases. Their informal 

authority, that is their ability to influence what happens 

because litigators respect and accept their guidance, can be 

great. 

Figure 1-1 presents a schematic of the most important 

relationships involved in controlling and regulating civil 

litigation. Three types of relationships are depicted: 

reporting relationships; coordinating relationships; and, 

committee memberships. 

The reporting relationships are the traditional ones normally 

defined in organization charts. There are six major levels 

12 
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of administrative authority and associated reporting 

relationships among the lawyers in the Department of Justice. 

The levels are: 

- the Deputy Minister; 

- the Associate Deputy Ministers; 

- the Assistant Deputy Ministers and Assistant 

Deputy Attorneys General; 

- Directors of Regional Offices and Departmental 

Legal Services Units and heads of other 

Headquarters functions such as Human Rights 

Law; 

- section heads; and, 

- staff lawyers. 

The Associate Deputy Ministers, the Assistant Deputy 
Attorneys General and the Assistant Deputy Ministers report 

directly to the Deputy Minister. Directors and heads of most 

other units report through an Associate Deputy Minister or an 
ADM or ADAG. 

The reporting relationships do not adequately describe how 
cases are controlled and coordinated. Routine cases handled 

by Regional Offices are assigned and controlled within the 

traditional hierarchy: Regional Office Director (normally a 

General Counsel) to section head to staff counsel. Unusual 
and exceptional cases are handled differently. Exceptional 
case control and coordination is accomplished both through 
the Litigation and Charter Committees and through 

coordinating authority bàsed on professional expertise in 

particular areas of law. These relationships are shown in 

13 



c 
o 

E 
E 

ri 0  

v 
v 
t *- 
0 E 

E 
o 
o 

t>i 

(r) 	— 
a) c 
O O L 

:c 
.1-• a C 
o  04 0  

Ir. 2 
3 

C 	-•J 
o — 
al.? 

(.) x 
0 

CL  L• D 
✓ 0 t

•
L 

O L ° 
D 
• C  al 
✓ O,)  
0C.  C 

I ° 

d 

Z "Cii)  

r. 0 
< .4 
r. 'd 

1.1 	e :1 d 
b0 

o 

o 

..z; 
C) 

a

II 
o

a 

7 

11■15 

1.11•11101•11111110 

••■■••■■ 

4-1  
(1) -1-# • 
O C U 

o 2 0 
o (:).1 
U)  >0— 
< 	C 

CD 

e, U) 
4J •  
O C  
•(7) 
o r-
(I) >1 5 
< 

0 

A 

3 
o 

. 
2 
û 
< 

3 
0- 

«v 

0 

6 E 
< 
a 0 
< 0 

E 
-0 

o 
• := 
< > o 
• 3 o) 
< 

4>.#‘  

C 0 et) 
O a  .o 
• 0 
O 7 
all a 

If7 

co 0 .= > 
OVO c 

o 

-8 
✓ C ° 

C 
O 0 
2 CC 

(1.) 

(f) 

2 

(1) 
o 

A 
ai 

O 
Xi 
81 

d■lei  

a PI' 
0 41 

 U 

• 

0 el 
e 0 
s• 
0 d 

110 
X X 

in  c e 	A L 0 0 	 0 

t 0 ,c  
O 01 y c  
D le . 0 	« II  
Cr 3 (Ii)) E 	a a v 	 ... 0 

v 

• 5 

	o 	id to 
I) 	c.) 	o .... 

001 
 U X 



Evaluation of Litigation Services 

1. Description of Litigation Services 

Figure 1-1 as coordinating relationships and committee 

memberships. 

As Figure 1-1 demonstrates, the reporting, coordinating and 

committee relationships controlling civil litigation are 

comPlex. In common law matters, the focal points of these 

relationships are the Associate Deputy Minister, Litigation 
and the Litigation Committee chaired by him. Most of the 

lawyers who act as counsel in civil matters report to the 

Associate Deputy Minister, Litigation, either directly 
through a line chain of authority or indirectly through the 

Litigation Committee. 

The Litigation Committee considers cases of exceptional 
complexity, cases that involve large amounts of money, and 
cases that involve important and far-reaching points of law. 
It coordinates the conduct of such cases by assigning them to 
specific lawyers and by reviewing the arguments to be made in 
them. 

The Litigation Committee is chaired by the Associate Deputy 

Minister, Litigation. Its other members are: the Associate 

Deputy Minister, Civil Law; the Assistant Deputy Attorneys 
General for Criminal Law, Civil Litigation, and Admiralty 

and Maritime Law; the Chief General Counsel; and, as recent 

additions, the Senior General Counsel, Public Law and the 

General Counsel, Constitutional and International Law. 

The Charter Committee is the chief mechanism the Department 
uses to present a consistent,  reasoned approach in Charter 

litigation. Counsel engaged in the preparation of factums in 

Charter-issue cases are expected to submit an outline of the 
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approach they plan to take to the Charter Committee for 

consideration and prior approval. The Charter Committee's 

work is supplemented by the work of the Charter Litigation 

Coordinator. 

Much of the most significant legal work done by the 

Department since the patriation of the Constitution has 

involved the implementation of the Charter at the federal 

level. The Department is engaged in a review of laws, 

regulations, directives and administrative practices to 

determine conformity to the Charter and has participated in 
the development of legislative remedies when the review 

indicated a need to do so. 

Because the federal Crown is a major constitutional litigant, 
the approach taken by the Department in Charter litigation 
over the next several years will have a major impact on the 
development of Canadian's rights and freedoms. The 

Department has taken the position that Charter issues should 

be handled in a consistent fashion and that the Minister 

should be kept aware of the approaches used in all Charter 

cases. (R. Tassé, address to Civil Litigation Conference, 

September 20, 1984, Toronto, p.4.) 

The Charter Committee is chaired by the Deputy Minister. Its 

members are: the Associate Deputy Ministers; the Assistant 

Deputy Attorney General, Civil Litigation; the Assistant 

Deputy Attorney General, Criminal Law; the Assistant Deputy 

Minister, Public Law; the Senior General Counsel, Public Law; 

the General Counsel, HuMan Rights Law; and, the Charter 

Litigation Coordinator. 
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The committees overlap, both in membership and in function. 

Five out of nine members of the Charter Committee are also on 

the Litigation Committee. But this is a general 

characteristic of the Department's senior committees. For 

instance, four out of eight members of the Litigation 

Committee are also on the Executive Committee, the 

Department's Senior Management Committee (Table 1-2). The 

Charter and Litigation Committees overlap functionally as 

well, both when they address the issues (Charter cases in 

particular), and when they address the broader policy issues 

relating to federal implementation of the Charter. The 
Charter Committee coordinates strategies and case arguments. 
The Litigation Committee assigns cases to particular lawyers, 
and coordinates arguments. 

The line and functional relationships controlling common law 
civil litigation are extremely complex. Civil litigation 
requires a mixture of subject matter expertise, substantive 
legal expertise, procedural and evidentiary expertise and 

advocacy skills, and must necessarily draw lawyers from many 

parts of the Department as needed. 

The line and functional relationships are less complex for 

litigation under the civil law in Quebec where the Associate 

Deputy Minister, Civil Law is both the line and functional 

head. The Headquarters Civil Litigation and Real Property 

Section, Quebec, and the Montreal Regional Office both report 
to the Associate Deputy, Civil Law. 

Figure 1-1 depicts onli the major relationships in the 

control of civil litigation. 	In addition to these 

relationships, there are relationships built on substantive 
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(Deputy Minister, 
chairman) 

Associate Deputy 
Minister, Civil Law 

(Associate Deputy 
Minister, Littgation, 
chairman) 

ADAG, Civil Litigation 

ADAG, Criminal Law 

ADAG, Admiralty and 
Maritime Law 

Chief General Counsel 

Associate Deputy 
Minister, Civil Law 

Associate Deputy 
Minister, Litigaticn 

ADAG, Civil Litigation 

ADAG, Criminal Law 

ADM, Public Law 

Sr.Gen.Counsel, Public Law 	Sr.Gen.Counsel, Public Law 

Gen.Counsel, Constitutional 
&  International Law 

General Counsel, 
Human Rights Law 

TABLE 1-2 

EXECUTIVE COMMITTEE 

OVERLAP IN COMMITrEE MEMBERSHIP 

LITIGATION COMMITTEE  CHARMER LITIGATION 
COMMITTEE 

(Deputy Minister, 
chairman) 

Associate Deputy 
Minister, Civil Law 

Associate Deputy 
Minister, Litigaticn 

ADAG, Civil Litigation 

ADAG, Criminal Law 

Sr.ADM, Legal Services 

ADM, Legal Services 
Commercial & Property Law 

ADM, Legal Services, 
Dept. of Finance 

ADM, Public Law 

ADM, Policy, Programs 
& Research 

ADM, Legislative 
Programming 

ADM, Administration 

Charter Litigation 
Coordinator 



Evaluation of Litigation Services 

1. Description of Litigation Services 

expertise. The Department is structured so that almost any 

lawyer may be called upon for expert knowledge in any 

particular case. Informal consultation networks based on 

reputations for expertise in particular areas of law and 

procedure and for particular kinds of subject matter, play a 

major role in the coordination of civil litigation. These 

informai  networks are constantly changing and charting them 

is beyond the scop e of this evaluation. 

The organization of the Department should be viewed as a 

response to the production pressures generated by the need to 

handle large numbers of cases of limited legal importance on 

the one hand, and to the problems generated by a few 

exceptional cases of major legal importance that require 

coordinating as well as substantial commitments of legal 

resources on the other. The relationships depicted in 

Figure 1-1 are complex, but the most complex relationships 

and patterns of authority come into play only in a limited 

number of cases. The largest volume of civil litigation 

involves fairly small and straightforward damage claims. 

These are usually handled by the Regional Offices with little 

or no input from Headquarters. Exceptional cases involving 

major fiscal exposure or major points of law are the ones in 

which the complex organizational controls depicted in 

Figure 1-1 come into play. 
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1.3 Criminal Prosecutions 

1.3.1 Areas of Law 

The Department of Justice has responsibility, on behalf of 

the Attorney General, for the conduct of prosecutions for 

offences against federal law. The Department generally 

prosecutes charges laid under the Narcotic Control Act and 

the Food and Drugs Act, as well as charges arising from 

violations of revenue and combines investigation laws and 

those arising under a variety of other Acts. The Department 

conducts all prosecutions under federal legislation in the 

Yukon Territory and the Northwest Territories and also 

prosecutes charges arising under some quasi-criminal 

territorial ordinances on behalf of the territorial 

governments. 

Although the federal government has the exclusive 

constitutional power to define criminal laws, the provincial 

governments have statutory responsibility for the 

administration of justice. As a result, the Department does 

not prosecute charges arising under the Criminal Code. Such 

charges are prosecuted by the provincial Attorneys General. 

The Department has additional responsibilities that relate to 

criminal prosecution. The Minister of Justice is responsible 

for applications under the Criminal Code for mercy, 

extradition, rendition, and some special actions such as 

transferring charges from one jurisdiction to another. 

While the Department proseéutes charges based on violation of 

about 50 different federal statutes in a typical year, the 
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core of the Department's criminal prosecution comprises the 

prosecution of drugs offences. In 1984, 39,222 persons were 

charged with offences under the Narcotic Control Act and 

1,628 persons were charged with offences under the restricted 

drugs schedules of the Food and Drugs Act on the basis of 

54,950 known drugs offences. By way of contrast, only 11,786 

persons were charged in 1984 under all other federal statutes 

combined in 1984. (Statistics Canada, Canadian Crime 

Statistics -  1984, Catalogue No. 85-205, Table 2-7.) 

The Department of Justice does not handle all these 

prosecutions. Provincial Crown handle prosecutions under the 

Narcotic Control Act and the Food and Drugs Act in some 

provinces and cities. No detailed figures on the actual 

number of drugs prosecutions handled by the Department are 

available, but we estimate that the Department handles about 

85 percent of the total. 

1.3.2 Organization of Criminal Prosecution 

The criminal prosecutions handled through the Department of 

Justice are dominated by Narcotic Control Act offences. 

Because of the dominance of this one type of case, the 

Departmental organization of the criminal litigation 

function, though complex, is somewhat simpler than the 

structure that has evolved for the conduct and regulation of 

civil litigation. 

The Regional Offices report to the Associate Deputy Minister, 

Litigation, and the Associàte Deputy Minister, Civil Law. The 

Assistant Deputy Attorney General, Criminal Law has 
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responsibility for development and superintendence of the 

Department's policies, practices and procedures on criminal 

prosecution, extradition, and the interception of private 

communications; and, for the selection, instruction and 

payment of prosecuting agents. The Litigation Committee and 

the Charter Committee coordinate major cases. 

Responsibility for the actual conduct of criminal 

prosecutions is distributed across the Department of Justice. 

Prosecutions arising in the Ottawa area and in northern 

Ontario are carried out by the Criminal Prosecution Section 

within the Criminal Law Branch at Headquarters. The nine 

Regional Offices handle prosecutions within their geographic 

regions. Standing agents and ad hoc agents are used in 

places that are served by neither Regional Office nor 

Headquarters lawyers. As with civil litigation, criminal 

cases of major legal significance, even when originating in 

one of the regions, are sometimes referred to the Litigation 

and Charter Committees or to Headquarters specialists and 

then, subsequently, handled through Headquarters. Major 

criminal cases are often handled by Headquarters on appeal. 

Crown agents provide a substantial proportion of the 

Department's prosecutorial services. In 1983-84, the 

Department of Justice spent an estimated $8.61 million for 
the criminal prosecution services provided by Departmental 

staff lawyers3 , while it authorized payment of $9.49 million 

3Criminal Prosecutions costs were calculated by add 
together the costs of legal agents engaged for this purpose 
($9.49 million), the costs of the ADAG, Criminal Law, and the 
Criminal Prosecutions Section, Headquarters ($1.97 million), 
and an estimate of the costs of criminal prosecutions in the 
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to agents for criminal prosecutions. 	Of the payments to 

agents, $6.12 million was expended by the Department of 

Health and Welfare, principally for drugs prosecutions. 

Given this mix of staff and agent services, the management of 

prosecutorial services is potentially both difficult and 

complex-, but the complexities are different from those 

involved in the management of civil litigation. Management 

of criminal prosecution must cope with problems of high case 

volumes and with problems of consistency. Figure 1-2 depicts 

the major reporting and coordinating relationships for 

Departmental staff. The control of agents is discussed 

below. 

Criminal prosecution is organized around relatively few 
reporting and coordinating relationships, but large numbers 

of lawyers and agents and over 1,700 police forces are 

involved. Complexity comes from variation in local police 

practices and from the problems of coordinating the legal 
work of over 600 agents and about 100 staff lawyers. 

Agents are appointed on a standing or ad hoc basis. Standing 
agents handle the bulk of drugs prosecutions not handled by 

Regional Offices ($7.63 million). This last was calculated 
by multiplying the estimated costs of litigation services, as 
opposed to legal services, by the ratio of criminal 
prosecution lawyers to all litigators in the Regional Offices 
(97 over 195). The estimated costs of litigation services in 
the Regional Offices (15.28 million) were derived as follows: 
80 percent of personnel costs ($14.61 million), or $11.68 
million; plus 80 percent of operating costs exclusive of 
litigation expenses ($3.36 million), or $2.68 million; plus 
all litigation expenses  or $0.91  million. 
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staff counsel. The standing agents work closely with local 

police departments and detachments. Prosecutions are usually 

brought directly to them by the police. Department of 

Justice staff prosecutors rarely become involved with routine 

prosecutions handled through agents. In fact, the Department 

has had trouble in the past even keeping track of the number 

of routine prosecutions handled by agents. Justice staff 

prosecutors may become involved in supervising agents in 

non-routine cases. 

1.4 Tax Litigation 

1.4.1 Areas of Lay 

The Department of Justice is responsible for all civil 

litigation of tax matters. This responsibility includes 

appearing in all appeals under the Income Tax Act before the 
Tax Court, the Federal Court, and the Supreme Court of 

Canada. The Department is also responsible for litigation of 

Unemployment Insurance Act claims and Canada Pension Act 

cases. 

The last few years have witnessed a large increase in the 

number and complexity of tax appeals as well as an increase 
in multi-million dollar cases. For example, in 1982-84 the 

Department was involved in the following noteworthy cases. 

Stubart Investments v. The Queen - This case centred on the 
issue of whether a corporate taxpayer, with the avowed 
purpose of reducing  taxes,  could establish an arrangement 
involving the legal transfer of its assets to a sister 
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company so that it could deduct the sister company's losses 

for the previous year. The Supreme Court of Canada allowed 

the taxpayer's appeal. 

The Queen v.  Paul  E. Graham - In this case the Federal Court 

of Appeal, in allowing the taxpayer's appeal, held that s. 31 

of the Income Tax Act permits a taxpayer to deduct in full 

all losses from farming, such deductions not being limited to 

$5,000. 

Johns-Manville Canada, Inc. v. The Queen - In this case the 

Supreme Court of Canada held with the taxpayer that paragraph 

18(1)(b) of the Income Tax Act permits a company which, for 

the purpose of slope stability, has acquired land adjacent to 

an open-pit mine to deduct the cost of the land as an 

operating expense against income. 

Irving 011  V. The Queen - This case involves the question of 

whether the taxpayer artificially reduced its income by 

overstating the cost of acquiring crude oil from a 

wholly-owned subsidiary company operating in the tax-free 

jurisdiction of Bermuda. The amount at issue is $120 

million. The case was expected to come to trial during the 

fall of 1986. 

The volume of tax litigation is small compared to criminal 

prosecutions. There are now over 5,500 Tax Court cases 

nationally each year. There are over 1,000 tax cases each 
year in the Trial Division of the Federal Court of Canada, 

and about 100 in the Appeals Division of the Federal Court of 
Canada. The Supreme Coutt of Canada hears about ten tax 
cases a year. 

26 



Caseload 

instance, and 

complexity and 

is assigned 

then further 

the relative 

at several Regional Offices 

geographically in the first 

allocated according to case 

Evaluation of Litigation Services 

1. Description of Litigation Services 

1.4.2 Organization of Tax Litigation 

The work of the Department's 

divided between Tax Litigation 

tax litigation function is 

Sections at Headquarters and 

workloads in the Regional Offices. Criminal tax prosecutions 

are handled by criminal prosecutors, not by the Tax 

Litigation Branch. Agents are almost never used. 

The tax litigation function has developed an internal 

organizational structure that differs from the organizational 

structures of the criminal and civil litigation functions. 

Figure 1-3 depicts the tax litigation structure in early 

1986. 

At that time tax litigation was the responsibility of the 

Associate Deputy Minister, Civil Law , who controlled all tax 

cases in coordination with the General Counsel in charge of 

the Headquarters Tax Litigation Section. 

Tax litigation in the regions is handled by the Department's 

Regional Offices. The Montreal Regional Office reports to 

the Associate Deputy Minister, Civil Law. The other Regional 

Offices report to the Associate Deputy Minister, Litigation. 

The Associate Deputy Minister in charge of tax litigation 

retired in 1986. 	The reporting relationship for the 

Headquarters Tax Litigation Section was changed: 	this 

section now reports  to  the Associate Deputy Minister, 

Litigation. 	The analysis in this report reflects the 
27 
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structure at the time of the evaluation study - that is, the 

period before tax litigation was reorganized. 

At the time of the analysis, case assignment rules were well 

defined. Tax case assignment and review were handled by the 

Associate Deputy Minister, Civil Law, the General Counsel in 

charge of the Headquarters Tax Litigation Section and, for 

certain types of cases, by the Tax Litigation Section Head in 

the Regional Offices. The Litigation Committee had some 

oversight responsibility but rarely became involved in tax 

litigation cases. 

The organization of the tax litigation function was less 

complex than that of either the civil litigation function or 

the criminal prosecution function. Coordinating 

relationships and case assignment responsibilities rested 

with fewer persons. Even though Tax Litigation Sections in 
Regional Offices reported through their directors to the 

Associate Deputy Minister, Litigation, functional 

responsibility flowed through the Associate Deputy Minister, 
Civil Law. 

Tax litigation was the most carefully controlled of the three 
classes of litigation. Tax litigators have one dominant 
client, Revenue Canada, and appear in a limited number of 
court locations. Policies and procedures are well developed. 

1.5 Conclusions 

Litigation is a major activity of the Department of Justice. 
The organization of the litigation function in the Department 
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is complex and differs substantially for civil, criminal and 

tax cases. 

The organization of tax litigation at the time of the 

evaluation was, of the three, the most straightforward. Line 
and functional relationships were clear. Cases were assigned 

and controlled in a well defined manner. The Associate 

Deputy Minister, Civil Law and the Head of the Tax Litigation 
Section at Headquarters played the primary management roles. 
The operation of Tax Litigation Sections in Regional Offices 

was coordinated with the operations at Headquarters. The 
assignment of cases and information about cases flowed 
through a central point. Agents were rarely used. There is 
primarily one "client" - Revenue Canada. 

The conduct and control of criminal prosecutions presents a 
more complex organizational problem than the conduct and 
control of tax litigation. While a single major "client" 
department - Health and Welfare, which is interested in a 
limited number of offences - dominates the function's 
business, in actuality the Department of Justice occasionally 
serves many different client departments and must continually 
work with hundreds of separate police forces and detachments 
across the country. 

Charges may be laid in over 1000 locations. 	This wide 
dispersion of locations where charges for offences under the 
Narcotic Control Act, the Food and Drugs Act and other 
federal statutes may be laid means that the Department uses 
private lawyers appointed .  as Crown agents to handle many 
cases. This adds to the complexity of management. In fact, 
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about half of the expenditures for criminal prosecution are 

for agents' fees. 

The sheer volume of drugs prosecutions creates problems. It 

is a relatively major management task to regulate and control 

such a large number of prosecutions, although the relatively 

routine nature of most charges tends to place some limits on 

the magnitude of the problem. In 1984, for example, almost 
80 percent of the forty thousand persons charged with drugs 
offences were charged for cannabis-related offences and the 
overwhelming majority of these, about 82 percent, were 
charged with possession. 

Civil litigation presents the most complex set of problems 
from a management perspective. Civil litigation crosses many 
areas of law, though the highest volume of cases falls into 
two substantive areas: damage claims, particularly motor 
vehicle accidents, and immigration appeals. Civil litigation 
requires the greatest amount of communication between 
litigators and government departments. It often requires 
communication between litigators and substantive legal 
experts at Headquarters and in Departmental Legal Services 
Units, and communication with officials in other departments 
as well. 

The overall organization of litigation services is generally 
complicated. 	Three major lines of authority seem to 
influence the regulation of litigation: 	traditional line 
reporting 

	

	relationships; 	functional 	or 	coordinating 
relationships which exist outside traditional line 
relationships and are relàted to substantive or litigation 
expertise; and, committee relationships which appear to 
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govern decisions about how to handle important cases. 

Litigation services cannot be described in simple 

organization charts. The current structure appears to be a 

response to the competing pressures of large volumes of 

straightforward work, the substantial resource requirements 

of occasional complex or otherwise exceptional cases, the 

varying types of law involved in the Department's litigation 

practices, and varying needs to respond to the demands and 

priorities of other government departments. 

A disfunctional characteristic of the organizational 

structure of litigation services is the divergence of 
functional and line authority. This is most notable if one 
examines the role and responsibilities of the Associate 

Deputy Ministers. The Department's two Associate Deputy 
Ministers have deputy minister rank. They have much stature 
and functional authority within the Department, but more 
limited line authority. All ADM's and ADAG's report directly 
to the Deputy Ministers. The ADAG's have primary functional 
responsibility for substantive litigation areas. The 
Associates also have much functional responsibility, but in a 
line responsibility sense they are "off in the wings". The 
complexity of the organization and the complexity of managing 
litigation would be reduced if line and functional 
responsibilities were merged to a greater extent - that is, 
if ADAG's and ADM's reported through Associate Deputy 
Ministers. 

While such a merger would reduce complexity, several facts 
must be kept in mind. Managing professionals is a bit like 
governing a country: 	Managing  • or governing ultimately 
depends on the willingness of individuals to be controlled. 
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1. Description of Litigation Services 

Managing professionals is consensual management. 	For 

management to work, managers with formal authority must also 

be respected for their professional competence. The merger 
of line and functional authority ultimately depends on senior 
managers being respected as lawyers. 

As a corollary, respect in substantive areas of law may be 
highly specific. Expertise may not be generalized. Informal 
consultative networks should, and will always, exist. Advice 
will not always be respected or accepted. There are limits 
to how clearly one can define functional responsibility and 
how much such responsibility can be merged with line 

responsibility. Managing professionals in general, and 
lawyers specifically, will always be a matter of balance. 
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2. Growth and Change in Litigation Services 

2. GROWTH AND CHANGE IN LITIGATION SERVICES 

2.1 Introduction 

Litigation has always been a core activity of the Department 

of Justice. The types of litigation the Department handles, 

and the ways in which the Department handles them have, 

however, changed substantially over time. Before 1966, there 

were no Regional Offices. All litigation was controlled from 

Headquarters. Now litigation is a regional enterprise in 

many respects. Major cases, such as those argued before the 

Supreme Court of Canada, are still handled centrally, but 

most cases are handled completely by regional staff counsel 

or through agents. 

This chapter explores the growth of the litigation function 
and consequent changes in the way the Department has provided 

litigation services to the Crown over the last ten years. In 

examining how operations have changed, this chapter looks at 

the number of litigators, the types of litigation handled, 

the costs of litigation, and the use of agents. Finally, the 

chapter suggests reasons why change has occurred as well as 

some possible future patterns. 
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2.1.1 The Department in Context 

The Department of Justice is not a large government 

department. At present, it has a complement of about 1,400 

person-years, about 45 percent of which are lawyers. By way 

of comparison, Health and Welfare presently has a complement 

of about 9,500 person-years; Transport over 22,000; and 

Employment and Immigration around 24,000. The Department is, 

in some ways, more akin to a very large law firm, a 

university, or a research - and development-oriented company, 

than it is to most other government departments. Like other 

professional organizations, the Department of Justice has an 

organizational culture that places a high premium on 

professional independence, including self-definition of work. 
That culture tends to limit the effectiveness of the clearly 

defined hierarchies and divisions of work that characterize 

many government departments. 

In addition, the Department of Justice is dependent, to a 
great degree, on the legal skills of its lawyers: the 
success of the Department, particularly in handling 
exceptional cases, cannot be assured by good procedures or 
policies alone. Policies and procedures, of course, matter. 
The best lawyers will be less than maximally effective if the 
organization within which they work does not have policies 
and procedures which support good work. Good policies and 
procedures are necessary, but not sufficient, to guarantee 

good legal work. 

The Department plays an important role in the operation of 
most other government departments. It has a monopoly on the 
provision of litigation services and legal advice. 	This 
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monopoly position means that the Department of Justice must 

respond to requests for its services, especially when 
prosecutions and lawsuits are at issue. The Department need 

not always respond to such requests by undertaking court 

action. Cases can be settled; prosecutions refused; charges 

stayed or withdrawn. The Department may even respond 

proactively by trying, through working with other 

departments, to eliminate situations that frequently lead to 

court action, but the Department must respond in some way. 

In the large majority of litigation matters, the Department 

cannot control its own workload. 

So, while the Department is in many ways different from most 
government departments, it is a part of total government 
organization and is inextricably tied to the operations of 
other departments. 

The Department of Justice is somewhat like the courts 
themselves in that it must respond to litigation and 
prosecution patterns which are, in large measure, beyond its 
control. The Department must respond to general 
government-wide patterns of legal problems that lead to 
litigation. This is not to say that the Department cannot 
sometimes influence patterns of litigation through 
legislation, through the education of staff in other 
government departments, or through adoption of alternative 
litigation-free strategies to solve legal problems, but such 
influence, depending on the area of law, may be quite 
limited. 

Thus, understanding the growth and change in litigation 
services requires some understanding of the underlying 
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patterns of requests for service from other government 

departments. This chapter will first describe changes in the 

litigation services provided and then relate these changes to 

changes both inside Justice and within other departments. 

2.1.2 Growth and Shift to the Regions 

Over the last ten years, the size of the litigation component 

within the Department has grown significantly. It has grown 

relatively more than the advice or solicitor function and, as 

a service, it has become regionalized. In 1974, the 

Department had 149 staff lawyers (including Assistant Deputy 

Attorneys General and the Associate Deputy Ministers) who 

specialized, or were substantially involved, in litigation. 

By 1985 that number had increased by 85 percent, to 276. 4  

Almost all of this growth has come from an increase in 

litigation services provided by the Regional Offices. 

Between 1974 and 1985, the number of litigators in Regional 

Offices increased from 97 to 220, an increase of 127 percent 

(Table 2-1). During the same period the number of litigators 

at Headquarters increased by only four, from 52 to 56 (44 to 

48 if management positions are excluded). 

41n recent years, the Department has not kept records of 
how many lawyers work in each area of specialization. These 
estimates were made by working with establishment lists and 
Departmental telephone books and by contacting several 
offices. Estimates include the ADAG's and the Associate 
DM' s. 
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Evaluation of Litigation Services 

2. Growth and Change in Litigation Services 

Between 1974 and 1978, overall growth in litigation lawyer 
positions far outstripped growth in the number of lawyers 
providing advisory services. During the same period the 
number of legal services lawyers barely changed. After 1978, 

the number of legal services lawyers increased at the same 
rate as the number of litigation lawyers. This information 
is presented graphically in Figure 2-1, which also 
demonstrates that Regional Office growth dominates overall 
growth in litigation and legal services activities. 

Figure 2-1 

Growth of Litigators 

Figure 2-1 
OPIOWT14  OF  LITIGATION 

LEGEND 

• Reg.  OIS.  Lit. 

• HQ Lit. 

Legal Services 

39 



Bureau of Programme Evaluation 
and Internal Audit 

Regional Offices generally doubled in size in the last 

decade, but the pattern of growth was uneven. Some offices 

grew more rapidly than others. Table 2-1 contains counts of 

litigation counsel in the different Regional Offices over the 

period from August 1974 to October 1985. The table does not 

include counts of lawyers primarily engaged in the provision 
of other, non-litigation, legal services. The most rapid 

growth occurred in the Edmonton, Saskatoon and Halifax 

Regional Offices. The largest increase in the number of 

lawyers specializing in litigation took place in Toronto. 

Although the patterns of growth vary substantially from 

office to office, the overall number of lawyers providing 
property and commercial services in the regions has increased 
from 18 to 29 over the last decade. The Toronto and 

Vancouver offices increased the number of lawyers providing 
property and commercial services (five and six lawyers 

respectively) while such services, as a specialty, 

disappeared from the Halifax office (although a General 
Counsel in that office is engaged in property work). 

The growth in Regional Office size occurred in spurts rather 

than steadily over the ten-year period. Most growth came 

between 1974 and 1978, when the litigation component grew by 
66 lawyers from 97 to 163. In the succeeding six years, from 
1979 to 1984, the number of lawyers increased by a total of 

36. There followed a sharper increase of 21 lawyers during 

1984 and 1985, mostly in the tax litigation area. In 

contrast, the number of lawyers at Headquarters changed 

hardly at all over the ten-year period. 
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Table 2-1 

Number of Litigators 

'81 
Sep 

'85 
Jan 

'77 
Aug 

'78 
(1) 

'79 
(2) 

'80 
Jul 

'82 
Nov 

'83 
Oct 

'84 
Apr 

'85 
Oct 

REGIONAL 
OFFICES (3) 

Montreal 
Halifax 
Toronto 
Winnipeg 
Saskatoon 
Edmonton 
Vancouver 
Yellowknife 
Whitehorse 

SUB-TOTAL (4) 

HEADQUARTERS 
SECTIONS 

Civil Lit(Q) 
Gen. Counsel 
Tax Lit. 
Crim. Pros. 
Civil Lit. 

SUB-TOTAL 

ADMIN. OF 
LITIGATION 
SUB-TOTAL (5) 

20 22 26 30 30 30 31 31 31 40 45 45 48 
3 4 4 5 6 6 6 7 10 10 10 11 11 
29 32 33 40 43 40 39 48 48 48 47 61 59 
[8] [6] [8] [8] 9 9 9 8 8 10 10 10 9 

- 	[5] [6] [6] [6] [6] [6] [7] [8] [8] [8] 	8 	7 

6 	7 12 13 13 13 15 15 17 22 22 27 24 
26 32 34 39 45 43 47 48 43 46 45 48 49 

	

[ 3 ] [ 4 ] [ 4 ] [ 5 ] [ 5 ] [ 5 ] [ 5 ] [ 6 ] [ 5 ] [ 6 ] [ 7 ] [ 6 ] 	7  

	

[2] [2] [2] [2] [3] [3] [3] [4] [5] [5] [5] [4] 	4 

9711141129114811601155116111741175119511991 220 1 218  

6' 	7' 	7' 	7 	7 	7 	7 	8 	5 	5 	6 	6 	6 

	

1 	1 	1 4* 	4 	3 	5 	5 	5 	5 	5 	5 

	

14 15 	9 8+ 9+ 11 12 	9 	9 11 11 10 14 

	

10 11 	9 10 12 12 12 11 11 11 11 11 11 
14 16 13 15+ 15+ 14 14 13 14 15 15 16 13 

44 50 39 41 47 48 48 46 44 47 48 48 49 

81 	71 	7 1 	61 	61 	61 	71 	71 	81 	71 	71 	81 	9 

TOTAL 149 171 175 195 213 209 216 227 227 249 254 276 276 

(1) Average of June and October counts. 
(2) Average of April and October counts. 
(3) Litigation services only; estimated figures shown in 

brackets; includes Directors and General Counsel. 
(4) Sub-total contains estimated quantities. 
(5) Includes Associate DM's, ADAG's and directly associated legal 

counsel. 
* Includes two General Counsel and two "assistant counsel". 
+ Tax Litigation Section amalgamated with Civil Litigation 

Section during this period; numbers estimated on the basis of 
continuity in sections before and after this period. 

Data Sources: Departmental Telephone Books (1978-85) 
Establishment Lists (1974-77 and 1981) 
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Overall, 	the 	Department's 	litigation 	services 	are 

increasingly decentralized: more services are being provided 

regionally, and proportionally fewer services are being 

provided by Headquarters lawyers. 

2.1.3 Reasons for Shift to the Regions 

The reasons for the increasing decentralization of litigation 

services, the overall growth in staff size, and the 

differential growth in Regional Offices over the past decade 

cannot be established with certainty. Clearly, there must 
have been pressure from other government departments for more 

services, and for more services outside the National Capital 

Region. There was probably some increase in the general 
litigiousness of both the government and the Canadian public 

at large. Unfortunately, the Department has not maintained 
aggregate records on the number of cases handled either by 
staff counsel or Crown agents. In fact, the Department has 

not historically maintained even a consistent formal 
definition of what constitutes either a "case" or a "file", 
although the current working definitions used in many of the 

offices are similar. It is not possible to determine from 
Department of Justice records what its caseloads have been 

over the last ten years. 5  

5The Department has generated some "case" counts for 
recent MYOP's. The 1985 MYOP contains data for 1982, 1983 
and 1984. These counts are generated primarily by 
retrospective counting of files or cards listing criminal 
prosecutions. Because of varying definitions of cases, 
varying filing systems in the Regional Offices and varying 
amounts of information - provided, these figures are not 
directly comparable. They can be used to get a feeling for 
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2. Growth and Change in Litigation Services 

In the search for explanations for changes in the size and 

distribution of litigation services, this evaluation was 

forced to use data sources from other departments and 

agencies, and to supplement those data with the "expert" 

opinions of Departmental lawyers. Reasonably supportable 

explanations are, unfortunately, the best that can be 

expected with the information available. 

The specific reasons why some offices grew more than others 
and why services regionalized to the extent they did will 
never be known. 

There are at least three possible explanations for the growth 
and regionalization of litigation: 

(1) changes in how cases are assigned have 

produced a shift away from handling cases 

centrally, or a shift away from assigning 

cases to agents, and a move toward assigning 

more cases to Regional Office staff counsel; 

(2) regionalization in the operations of other 

government departments has produced an 
increased demand for litigation services in 
the regions; and, 

(3) changes in crime or enforcement patterns have 
• resulted in increased court caseloads 

regionally, or in growth and change in the 

general litigiousness of the population. 

recent trends in specific offices, but not for comparisons 
between offices. 
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The growth and regionalization of litigation services may be 

the result of one or more of these factors. 

2.1.4 Changes in Case Assignment 

Because of the lack of Departmental records, it is not 

possible to tell whether there were deliberate changes in 

case assignment and handling policies or practices that might 

have affected the provision of services in the regions. The 

increased use of specialized sections and the creation of 

General Counsel positions in the Regional Offices indicate 

that cases that would once have been handled centrally, 

because of the presence of expertise at Headquarters, are now 

being handled regionally. Most cases, including drugs 

prosecutions (the highest volume of cases), are initiated 

regionally and are rarely seen by Headquarters so no central 

decisions are made that could influence the distribution of 
cases. 

There may have been a reduction in the relative proportion of 
cases referred to agents, increasing the staff caseload in 

the regions. Once again, because of the lack of records, it 

is not possible to tell whether this has happened. What 

information is available does not indicate any major change 

in the use of agents in the areas around the Regional Offices 

If there has been a shift 

likely been in referral of 

use of agents in criminal 

determined and governed by 

agents; almost no agents are 

during the period of analysis. 

away from agents, it has most 

civil litigation cases. The 

prosecutions is geographically 

contacts between the police and 
used in tax litigation. 
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2. Growth and Change in Litigation Services 

2.1.5 Regionalization of Client Departments 

It is possible to tell a little more about the possible 

impact on the demand for litigation services brought about by 

changes in other government departments. Increases in 

government activity produce more opportunities for law suits 

and more enforcement actions. As government size varies 

regionally, litigation may also vary. Tables 2-2 and 2-3 

provide information about the numbers and distribution of 

Justice litigators, federal government employees, federal 
government senior managers and the general population in the 

metropolitan areas served by the Regional Offices in 1974 and 

1984. Table 2-4 provides comparisons between the ten-year 

growth rates of these various populations. 

There was an increase of about 38 percent in the total number 
of federal government employees between 1974 and 1984. The 
number of litigators grew by 73 percent during the same 

Period: litigation staff had nearly twice the growth rate of 

government employment in general. Moreover, as Table 2-4 

demonstrates, the growth rate in the number of litigators 

exceeded the growth rate of government employment in the same 

area at  ai].  Regional Offices except Winnipeg and 

Headquarters. 

As can be seen from Table 2-2 there was little change in the 

distribution of government employment in the areas around 

Regional Offices and Headquarters. In 1974, 38 percent of 

government employment was in the Ottawa-Hull area. In 1984, 
with an increase of about 80,000 jobs nationally, Ottawa-Hull 
still had 35 percent of ell federal jobs. During that same 
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period, the proportion of litigators located at Headquarters 

dropped from 35 percent to 20 percent. 

Table 2-2 

Growth of Federal Departments 

(Change in the numbers of litigators and federal government 
employees in metropolitan areas containing 

Justice litigation offices) 

LITIGATORS (1) FEDERAL EMPLOYEES (3) 
REGIONAL 
OFFICE OR 
METROPOLITAN 
AREA 

Halifax 

Montreal 

Toronto 

Winnipeg 

Saskatoon 

Edmonton 

Vancouver 

Ottawa-Hull 

Other Areas 

ado 

1974 	1984 	 1974 	 1984 

	

NO. % (2) NO. % (2) 	NO. 	% (2) 	NO. 	% (2) 

	

3 	2.2 10 	4.2 12,200 	5.7 21,392 	7.3 

	

20 	14.7 45 	19.1 27,570 12.9 32,153 10.9 

	

29 	21.3 47 	20.0 23,775 11.1 33,779 11.5 

[8] 	5.8 10 	4.3 	8,142 	3.8 12,869 	4.4 

5* 	3.5 [8] 	3.4 	1,806 	0.8 	2,392 	0.8 

	

6 	4.4 22 	9.4 	6,904 	3.2 11,099 	3.8 

	

26 	19.1 45 	19.1 12,897 	6.0 17,090 	5.8 

	

44 	34.9 48 	20.4 81,900 38.3 104,311 35.4 

38,548 18.0 59,262 20.1 

136 100.0 235 100.0 213,762 100.0 294,347 100.0 TOTAL 

(1) Figures in [ ] are estimated. 
(2) Percent of total. 
(3) Canadian Armed Forces-figures excluded. 
* 1975. 
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It is possible that executive positions generate more 

litigation per capita than do ordinary positions, but as with 

government employment in general, there was no significant 

regionalization of federal executive positions over the 
period 1974-84 (see Table 2-3.). Ottawa-Hull still has 
almost all the executive positions. Neither was there any 

major redistribution of the general population sufficient to 
account for the regionalization of litigation services. 
While the total population increased by almost three million 
in ten years, the proportion of the population in each 

regional area stayed about the same. 

There have been no major changes in the distribution of 

government employment or population that could explain the 

relatively greater growth in the Regional Offices. The 
percentage changes are shown in Table 2-4. While percentages 
tend to be inflated when numbers are small (see, for example, 
the relative growth rates of the Halifax and Edmonton 
Offices), there are no strong correlations between changes in 

g°vernment employment and the regionalization of litigation 
services at the Department of Justice. 
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Table 2-3 

Federal Executive Growth 

(Change in the numbers of federal executives and 
general population in metropolitan areas containing 

Justice litigation offices) 

FEDERAL EXECUTIVES (1)1 GENERAL POPULATION (2) 

METROPOLITAN 
AREA 

Halifax 

Montreal 

Toronto 

Winnipeg 

Saskatoon 

Edmonton 

Vancouver 

Ottawa-Hull 

Other Areas 

TOTAL 

1979 	1986 (3) 	1971 	 1981 

NO. % (4) NO. % (4) NO. 	% (4) NO. 	% (4) 

	

14 	1.1 	30 	1.5 	223 	1.0 	278 	1.1 

	

32 	2.5 	53 	2.7 2,743 12.7 2,828 11.6 

	

34 	2.7 	49 	2.5 2,628 12.2 2,999 12.3 

	

11 	0.9 	38 	1.9 	540 	2.5 	585 	2.4 

	

6 	0.5 	8 	0.4 	126 	0.6 	154 	0.6 

	

15 	1.2 	24 	1.2 	496 	2.3 	657 	2.7 

	

28 	2.2 	43 	2.2 1,082 	5.0 1,268 	5.2 

	

1,089 85.7 1,707 87.4 	603 	2.8 	718 	2.9 

41 	3.2 N/A N/A 13,127 60.9 14,856 61.0 

1,270 100.0 1,952 100.0 21,568 100.0 24,343 100.0 

(1) SX incumbents in 1979; EX incumbents in 1986 (SM 
incumbents not included). 

(2) Thousands. 
(3) As of Feb. 11, 1986. The increase in executives is 

partly due to reclassification of some people from 
senior level operational categories to the EX group, 
which somewhat exceeded the number of SX positions that 
were reclassified to SM. 

(4) Percent of total. 

48 



PERCENTAGE INCREASE 

NO. FEDERAL 
EMPLOYEES 
'74 to '84 

75 

17 

42 

58 

32 

61 

33 

27 

54 

38 

NO. FEDERAL 
EXECUTIVES 
'79 to '86 

114 

66 

44 

245 

33 

60 

54 

57 

54 

Rank Order 
Correlation 
with Increase 
in Litigators .452 .464 .274 
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2. Growth and Change in Litigation Services 

TABLE 2-4 

GROWTH RATES OF SELECTED REGIONAL POPULATIONS 

(Percentage increases in the numbers of Justice litigators, 
federal government employees, federal government executives, and 
the general population in metropolitan areas containing 

Justice litigation offices) 

REGIONAL 
OFFICE OR 
METROPOLITAN 
AREA 

Halifax 

Montreal 

Toronto 

Winnipeg 

Saskatoon 

Edmonton 

Vancouver 

Ottawa-Hull 

Other Areas 

TOTAL 

NO. JUSTICE 
LITIGATORS 
'74 to '84 

233 

125 

62 

25 

60 (1) 

266 

73 

9 

72 

GENERAL 
POPULATION 
'71 to '81 

24.7 

3.1 

14.1 

8.2 

22.0 

32.6 

17.2 

19.2 

13.2 

12.9 

(1) Increase from 1975 to 1984. 
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2.1.6 Enforcement Patterns and Court Caseloads 

Over the period 1974-1984 there were a number of changes in 

government enforcement practices which may partially explain 

the growth and regionalization of litigation services. 

Moreover, over the past five or six years there have been 

substantial increases in court caseloads. 

Between 1974 and 1977 reported violations of federal 

statutes, excluding criminal code and drug-related offences, 

increased from 44,394 to 73,284, a rise of 165 percent. 

Drugs offences known to the police increased from 58,585 in 

1974 to 75,104 in 1981. While not all of these offences 

translated into prosecutions handled by Departmental counsel, 
the increases in known offences of the types handled by the 

Department occurred during the period of rapid growth in the 

Regional Offices. 

There is, not surprisingly, a discernable relationship 
between the number of known federally prosecuted offences and 
the number of federal litigators. That is, an increase in 
the number of offences is usually accompanied by an increase 
in the number of litigators. This correlation, however, is 
less clear in the provinces: the highly variable increases 
in the number of litigators in the various Regional Offices 
over the past decade has not, apparently, been accompanied by 
similarly variable increases in the number of offences. 

While the growth in regional operations may be partially 

explained by increases in the number of offences over the 
1970 , s, changes in crime patterns do not explain the 
increasing size of the Regional Offices during the 1980 , s. 
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The number of drugs offences and other federal statute 

offences has been falling rapidly. Since 1981 drugs offences 

have dropped below their 1974 level. Other federal statute 

offences have dropped by more than 70 percent since 1978. 

The number of Departmental criminal prosecutors has remained 

just about constant as the number of known offences has 

dropped. 

Several departments provided information about changes in 

their enforcement practices during the late 1970's and early 

1980's. Some departments reported increasing their 

enforcement activities, but noted that at the same time they 

had decreased their use of criminal sanctions. For instance, 

Revenue Canada, Customs and Excise reported an increase in 

its enforcement caseload from 105,000 cases in 1979 to 

126,000 in 1983; but during the same period the actual 
number of offences reported by the police dropped from 5,779 
to 4,294 and, of these, charges were laid in only 421 cases 
in 1979, and in only 325 cases in 1983. 

The largest enforcement caseload was reported by Employment 

and Immigration, Unemployment Insurance Commission (TJIC). In 

just two years from 1981 to 1983, the enforcement caseload 

increased over 46 percent to more than two and a quarter 
million cases. ROMP data show 6,840 charges in 1982; 4,276 
in 1983; and 1,660 in 1984. The increase in Employment and 

Immigration in enforcement caseload was not reflected in 
increases in either reported offences or prosecutions. 

Unemployment insurance appeals increased from 409 in 1981 to 
1,069 in 1985. 	Tax Litigation specialists handle these 
appeals. This growth in UIC appeals was distributed more or 
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less evenly across the country. There was probably also an 

increase in civil recovery actions, but no aggregate 

information is available. 

There is documented evidence of increased court activity in 

tax litigation. The number of Revenue Canada, Taxation 

inspectors increased substantially in the early 1980's and is 

still increasing. Nationally, Tax Court of Canada cases have 

increased from about 2,800 in 1981 to 5,570 in 1985. Federal 

Court Trial Division tax cases have increased from just under 

800 in 1981 to just over 1,200 in 1985. There is some 

evidence that Revenue Canada, Taxation enforcement practices 
vary regionally. This is reflected in the disproportionate 
growth of tax litigation caseloads: regional caseloads have 

grown faster than Headquarters caseloads. 

There is similar evidence of the increased workload pressure 

produced by an increased Federal Court of Appeal caseload. 
In 1981, the Crown was represented in 682 cases; in 1983, the 

Crown was represented in 1,667 cases, though most of these 
were routine immigration appeals. 

Information is not available about the pattern of change in 

civil actions. Conventional wisdom is that there has been a 
major increase in general litigiousness: people sue more. 
If the generally accepted view that people are litigating 
more holds true for actions against the federal government, 
then some  of the growth may be in response to an increased 
number of civil actions. 
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2. Growth and Change in Litigation Services 

2.1.7 Patterns of Change 

Several statistical analyses were run in order to determine 

whether changes in the population, the number of federal 

employees, the number of federal executive positions, or the 

number of drugs offences reported in the various areas served 

by the Regional Offices could be used to explain the growth 

and change in the number of litigators in the Regional 

Offices. In 1974, the size of Regional Offices correlated 

extremely well with the number of government employees and 

the number of reported drugs offences, and fairly well with 
the number of employees in executive positions. In 1974, 

Vancouver stood out as an office with more litigators than 

would be expected from the size of the federal government 

operation there. Montreal, in contrast, stood out as having 

fewer litigators than expected, but this is probably because 
in Quebec, most drugs prosecutions are handled by provincial 
prosecutors. In 1984, the size of Regional Offices was not 
as strongly correlated with the size and administration of 
government operations; but the number of drugs offences, the 
size of the provincial population and the number of other 

federal offences known to the police remained strong 
predictors of Regional Office size (see Table 2-5). 

The processes of growth and change in the different Regional 
Offices were not readily explained statistically. Analyses 

were undertaken to determine whether changes in the size of 
different Regional Offices could be explained by changes in 
the size of government operations in the regions, by changes 
in provincial population, by changes in the executive 
complement or changes in drugs offences. As Table 2-5 shows, 
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these relationships did not provide a satisfactory 

explanation. 

Patterns of growth in the Regional Offices are not 

predictable from changes in government employment, 

Population, or drugs and other federal statute offences. 

Regional Office growth, for instance, is strongly, negatively 

correlated with growth in known drugs and other federal 

offences - that is, the more the reported offence rates grew 

in a particular region, the less the Regional Office grew; 

the less the reported offence rates grew, the more the 

Regional Office grew. Changes in government employment and 

operations were essentially unrelated to the growth of 

Regional Offices. Only provincial population growth proved 
to have a moderate, positive relationship with Justice 

Regional Office growth. 

The analysis just described is limited by the lack of 

Departmental records. 	Counts of cases are the natural 
predictor of office size. 	Unfortunately, no counts were 

available. What the analysis shows, however, is that the 
growth and change in litigation services is not easily 
explained and probably will never be explained in any 

empirical way. 	This is not to say that the growth was 
"irrational". 	Increases in staff were the result of 

submissions and supporting arguments. The process of growth 
was the result of a departmental resource allocation process, 
but a process that was not heavily data driven. 
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REGIONAL OFFICE 
SIZE 

1974 1984 

.07 .69 

-.51. .66 

Increase 
in 

Regional 
Federal 
Employ't 	-.37 

Increase 
in 

Census 
Metro 
Population .48 

Regional 
Federal 
Employ't(2) 

1974 	.90 
1984 

Census 
Metro 
Population 

1971 	.36 
1981 

.80 
-.05 .53 

Regional 
Federal 
Executives 

1979 
1986 

Increase 
in 

Regional 
Federal 
Executives -.45 

.88 
-.50 .87 

Drugs 
Offences 
by Prov. 

1974 
1984 

Change 
in 

Drugs 
Offences 
by Prov. 	.24 

.72 
-.66 .71 

Other 
Federal 
Statutes 
Offences 
by Prov. 

1974 
1984 

Change 
in 

Other 
Federal 
Statutes 
Offences 
by Prov. -.26 

.70 
■1,  .56 .81 

Provincial 
Population 

1976 
1983 

Increase 
in 

Provincial 
Population 

Table 2-5 

Intercorrelations Between Regional Office size 
and Possible Predictors of Size (1) 

GROWTH IN REGIONAL 
OFFICES, 1974 TO 1984 

Ottawa 
Excluded 	ancluded 

(1) Numbers  in the table are correlat on coefficients. The 
square of these numbers give the proportion of the total 
variation explained by the factor. 

(2) Excludes Canadian Armed Forces. 
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In summary, while there has been a major decentralization of 

the Department's litigation function, there is no easy 

empirical explanation for the trend. Regional operations 

have grown more than Headquarters litigation operations. 

Individual Regional Offices have grown in an empirically 

inexplicable fashion. The empirically inexplicable nature of 

this growth pattern should not be surprising since the 

Department has not collected or sought out the case flow 

information and information about trends in prosecutions, 

enforcement functions, and departmental litigation activity 

necessary to make more resource allocation decisions based on 

'h -s» data. It has had to rely instead on the 

persuasiveness of individual requests for increases. While 

it may very well be the case that the current allocation of 

litigation resources is in fact optimal, or close to it, the 

current distribution of positions will remain open to 

question until comparative information is available. 

The lack of comparative information has a number of negative 

consequences. Several directors of Regional Offices 
indicated in interviews that they did not believe the 

allocation of resources between the offices was equitable. 

Whether their belief has any validity cannot be determined. 
Possibly more serious, is the difficulty of engaging in 

future allocation or reallocation of resources without 

comparative information. 

2.2 Changes in Costs of Litigation 

Table 2-6 contains summary cost information, in current 
dollars, for the period 1979-80 to 1984-85. As the table 
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Table 2-6 

Litigation Costs, by Specialization - 1979 TO 1984 
($000) 

1979-1 1980-1 1981-1 1982- 
1980 1 1981 1 1982 1 1983 

Çriminal Prosecutions 
Headquarters(1) 
Regional Offices(2) 
Agents 

Total 

eiyil Litigation  
Headquarters(1) 
Regional Offices(2) 
Agents 

Total 

TAX_Litigâtign 
Headquarter5(1) 
Regional  Offices (2)  

Agents 

Total 

Total Department(4) 
Total Agents(4) 

No. Dept. Litigators 

	

6441 	6901 	7621 	9361 	974 
4,5571 4,9151 6,3111 6,8751 7,632 
6,7621 9,126110,4951 9,4731 9,488 
	I 	I 	 I 	 I 	 
11,963114,731117,568117,284118, 094  

1,6571 1,6661 2,0651 2,2221 2,389 
2,4711 3,1991 3,8751 4,6471 5,120 

03  1 	6503 1 	2523 1 3,1161 3,409 

4,1281 5,5151 6,1921 9,985110,918 

6721 	7001 	7791 	8861 	942 
1,2621 1,4771 1,7851 2,2291 2,528 

- i 	-  I 	- I 	- I 	11 

1,934 1  2,177 1  2,5641 3,1151 3,481 

11,263112,647115,577117,7951 19, 585  
6,7621 9,776110,747112,589112,908 

203 

920 
8,018 
8,372 

17,310 

2, 547 
5,726 
2,411 

10,684 

1,177 
3,468 

50 

4,695 

21,856 
10,833 

265 

(1) Excludes ADAG and associated costs; excludes notaries. 
(2) Estimated: Costs pro-rated according to number of each 

type of specialist; includes General Counsel and 
pro-rated portion of Directors. 

(3) Likely underreported. 
(4) Excludes Property and Commercial. 

General Counsel costs allocated according to time estimates 
by General Counsel. 
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shows, the overall costs of criminal prosecutions have 

increased by 45 percent. Civil litigation costs have 

increased by 159 percent; tax litigation costs have increased 

by 143 percent. Departmental costs have almost doubled. 

From 1979-80 to 1983-84 agent costs roughly doubled, but 

decreased in 1984-85. The increases in Departmental costs 

mirror the growth in litigation services. 

2.3 Changing Expertise and Experience 

Several other characteristics of litigation at the Department 

of Justice changed as litigation services grew and 

regionalized •  There was a shift in the mix of types of 

litigation handled centrally and regionally, and there was an 

upward shift in classification levels for Departmental 

lawyers and support staff. 

Over the last ten years there were shifts in the relative 

size of the criminal, civil and tax sections in both the 

Regional Offices and Headquarters (Table 2-7). While the 

number of criminal prosecutors increased, other 

specializations increased relatively more. There was a 

proportional shift away from criminal prosecutor positions 

towards civil litigation positions in the Regional Offices. 

There was also a proportional shift away from tax litigation 
Positions towards civil litigation positions at Headquarters. 

This relative shift away from criminal prosecutor positions 

clearly makes sense with the recent sharp drop in drugs and 

other federal statute offences. The end result of the shifts 
has been a reduction in the differences in litigation 
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specialization between Headquarters and the Regional Offices. 

In 1974, Regional Office operations, as measured by the 

number of specialists, were dominated by criminal prosecution 

activity. Headquarters operations overwhelmingly involved 

civil actions. In 1985, Headquarters was still dominated by 

civil litigation activity, but Regional Offices were moving 

towards relatively more civil litigation activity and less 

criminal prosecution activity. 

Table 2-7 

Litigation Specialization 
(Proportion of Lawyers by Specialization) ----------------------------------------------------------- 

1974 	 1985 
CIVIL CRIMINAL TAX 	 CIVIL CRIMINAL TAX 

----------------------------------------------------------- 

RO's 23% 	51% 	26% 32% 	42% 	26% 

- ----------------------------------------------- - ---------- 

While the Department was growing there was also a shift 
upward in classification levels of its complement of lawyers. 
Legal positions are classified at three levels, LA-1, LA-2, 
LA-3, with LA-1 being the lowest and LA-3 the highest. (In 
1981, the top two levels were subdivided into sublevels A and 
B.) The classification levels cover lawyer positions from 

entry level through to all ADAG and most ADM positions. 
Figure 2-2 shows the change in distribution of the LA-1, 
LA-2, and LA-3 positions between 1974 and 1984. As the 
figure makes clear, there was a general shift upward in 
classification levels. - 
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The pattern of change in classification levels has followed, 

as would be expected, the pattern of growth in litigation 

services in the Department (see Figure 2-2). As Regional 

Offices grew rapidly in the second half of the 1970's, the 

proportion of staff who were LA-1's increased. As growth 

stabilized, the proportion of LA-1 positions decreased, and 

the proportion of LA-2 positions increased. The move from a 

LA-1 to a LA-2 involves a job reclassification and, given 

satisfactory performance, is automatic after five years of 

experience. In Headquarters, where there was little overall 

growth, there was no increase in LA-1 positions in the late 

1970 1 s. Instead, there was a continuous shift towards a 

higher proportion of LA-2 positions over the ten-year period. 

The proportion of LA-1, LA-2 and LA-3 positions has 

stabilized in both Regional Offices and Headquarters. 

The number and proportion of LA-3 positions is quite 

different from LA-1 and LA-2 positions. LA-3 positions are 

either in the "managerial" group or in the "senior 

practitioner" stream. The former includes the General 

Counsel who direct Regional Offices, large Headquarters units 

and large DLSU's; the latter includes lawyers who have been 

rewarded for excellence in their work as well as those in the 

General Counsel group, five of whom are located at 

Headquarters and seven of whom are located in Regional 

Offices - three in Toronto, two in Montreal, one in Edmonton 

and one in Halifax. The number of such positions ("senior 

complement") bears a fixed ratio determined by Treasury 

Board, to "officer level" positions. The proportion, but not 

the number, of LA-3 positions increased very slightly (from 

5.2 to 5.5 percent) in the Regional Offices and increased by 
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4 percent (from 17.3 to 21.4 percent) at Headquarters between 

1974 and 1984. 

The pattern of a fixed ratio of LA-3 positions, with an 

increase of ten positions over a ten-year period, creates 

potentially serious career planning and personnel management 

problems. As the Departmental counsel group ages, there will 

be an increasing number of relatively experienced lawyers 

competing for a relatively small number of senior positions. 

It is reasonable to expect that, unless the Department 

engages in career planning that encourages lawyers with 

experience to move into the private sector, or figures out 

some way other than promotion to reward good lawyers or is 

successful in increasing the number of positions classified 

as senior practitioners, morale problems will almost 

certainly increase. The evaluation of the personnel 
appraisal system6  points out in more detail the problems with 

the current system as a means of rewarding good lawyers. 

It should be noted that the situation at the Department of 

Justice is quite different from the situation of lawyers in 

private practice where, at least theoretically, there is no 

cap on advancement. The natural reference of government 

lawyers, as with doctors, architects or engineers, is to the 

private legal sector, not to other government-employed 

professional groups. This comparison to the private bar 

tends to heighten the government practitioner's perception of 

lack of opportunity for professional advancement. 

6Department of Justice, Bureau of Programme Evaluation 
and Internal Audit. "The Performance Appraisal Process for 
Lawyers in the Department of Justice". December 21, 1984. 
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The potential magnitude of the problem of "compression" (few 

promotional levels, with most people near the top levels) can 

be seen in Tables 2-8 and 2-9. Currently about 25 percent of 

litigators have five to nine years' experience. Another 15 

percent have ten or more years' experience. This produces a 

fairly large pool of lawyers who might expect a promotion to 

a more senior position. There will be increasing pressure 

put on the personnel appraisal system to help "sort out" 

those few lawyers who will get the occasional LA-3 position. 

It is reasonable to anticipate some severe problems for the 

personnel management system and the potential for high levels 

of staff dissatisfaction. 

There was a companion shift upward in classification levels 

for support staff over the decade. In 1974 most support 

staff were classified at the lowest level. Currently most 

support staff are classified at a higher level. 

Table 2-10 shows that the shift upward has been much more 

pronounced than a similar shift within the Public Service as 
a whole. Nevertheless, it also shows that support staff 

within the Department Litigation Services are still clustered 

more heavily at the lower levels than in the Public Service 

generally. 

2.4 Trends 

It is difficult to project the demand for litigation services 

in any great detail. General trends, however, are clear (see 

Figure 2-3). The numbei of prosecutions should continue to 

drop or at least stay at their current level. There is no 
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UNIT oc FUNCTION YEARS IN UNIT UR FLNCTION 

5 to 9 

No. 	4 

16 26.7 
67 

4 

28.0 

33.3 

7 26.9 
13 

20 

30.2 

29.0 

3 25.0 
21 26.9 

24 

4 

26.7 

36.4 
8 25.8 

12 

5 

28.6 

35.7 
6 25.0 

II  28.9 

VOLE 2-9 
OuNTINUITY Oe LAWYER ASSIUNMWS: 1974 - 19 114 

LAWYERS 

As at August, 1984: 
urtupeum AND RELATED SERVICES 
• Headquarters 
• Regional Offices *2 

LEGAL SERVICES 
• Headquarters 

As at April, 1984: 
CIVIL LITIGATION 
• Headquarters 	*4,5 
• Regional Offices 

TOTAL 

CRIMINAL masocurlows 
• Headquarters 	*4 

• Regional Offices 

'RYTAL 

TAX LITIGATION 
• Headquarters 
• Regional Offices 

lout. 

REAL PROPERTY à COMMERCIAL 
• Headquarters - 	*6 
• Regional Offices 

IOTAL 

	

TOTAL 	 

	

NO. 	10 	or more 

No. 

	

60 	9 	15.0 

	

239 	34 	14.2 

	

12 	1 	8.4 

	

26 	5 	19.2 

	

43 	I 	2.3 

	

69 	6 	8.7 

	

12 	2 	16.7 

	

78 	13 	16.7 

	

90 	15 	16.7 

	

11 	I 	9.1 

	

31 	2 	6.5 

	

42 	3 	7.1 

	

14 	2 	14.3 

	

24 	4 	16.7 

	

38 	6 	15.8  

	

3 	to 4 	less 	than 

	

Nu. 	t 	No. 

	

14 	23.3 	21 	35.0 

	

48 	20.1 	90 	37.7 

	

4 	33.1 	3 	25.0 

	

4 	15.4 	10 	38.5 

	

11 	25.6 	18 	41.9 

	

15 	21.7 	28 	40.6 

	

5 	41.6 	2 	16.7 

	

15 	19.2 	29 	11.2 

	

20 	22.2 	31 	34.4 

	

2 	18.1 	4 	36.4 

	

8 	25.8 	1i 	41.9 

	

10 	28.8 	17 	40.5 

	

4 	28.6 	3 	21.4 

	

12 	50.0 	2 	8.1 

	

16 	42.1 	5 	13.2 

*3 

*1 Includes specialized sections, General Cdunsel, ADAG's and Associate DM's 
*2 Includes Directors, General Cauteel, all sections, including property and commercial 
*1 Includes ADM, Legal Services, and Real Property and Commercial sections 
*4 Includes ADAG's office 
*5 IncluJes Civil Law (Quebec) except Notaries 
*6 Includes Civil Law  (Quebec) Notaries 
Sources: Departmental Telephone books:mill-1M 	Establishment Lists: '74-'77 
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TABLE 2-9 
CONTINUITY OV LAWYER ASSIGNMENTS - REGIONAL OVVICES: 1974-1984 

LAWYERS 
	1 	  

1 
TOTAL' - 	 
NO. 1. 10 oc Bore 

YEARS IN FuNCTION OR mice 

5 to 9 	1 	3 to 4 	I lesu than 3 

REGIONAL OFFICE 

As  At: No. 	% 1 No. 	% 1 No. 	4 I No. 1 	% 

4 
7 

Montreal 
• present section 	Apr '84 
• regard less  of section Apc '84 
• regardless of section Aug '84 

Halifax 
• present section 	Apr '84 
• regardless of section Apr '84 
• regardless of section Aug '84 

Teronto 
• present section 	Apr '84 
• regardless of section Apr '84 
• regardless of section Aug '84 

Winnipeg 
• present section 	Apr '84 
• regardless of section Apc/Aug'84 

Saskatoon 
• present section 	Apr '84 
• regardless of section Aug '84 

Edmonton 
• present section 	Apr '84 
• regardless of section Apr '84 
• regardless of section Aug '84 

Vancouver 
• present section 	Apr '84 
• regardless of section Apr '84 
• regardless of section Aug '84  

	

8.71 	15 I  32.61 	7 1 15.2 1 20  143.S 

	

15.21 	15 1 32.6 I 	8 1 17.4 I 	16 1 34.8 

	

15.6 1 	15 I 33.3 1 	8 I 17.8 1 	15 1 33.3 

3  I  33.3  I 	2 I 22.3 1 	0 1 	- I 	4 I 44.4 

	

4144.413133.4101 	- 1 	2 I 22.2 
4140.013130.0101-13130.0 

7 1 12.3 1 	12 1 21.0 I 	20 1 35.1 1 	18 1 31.6 
9 1 15.8 1 	16 I 28.1 I 	18 1 41.5 1 	18 I 31.6 
9 1 14.3 1 16 I 25.4 I 	18 I 28.6 1 	18 1 28.6 

	

1 1 9.1 1 	5 I 45.4 1 	2 1 18.2 I 	3  I 27.3 
1 	1 9.1 1 	5 1 45.4 1 	2 1 18.2 1 	3 1 27.3 

- 1 	- I 	4 I 44.4 1 	1 	1 11.2 I 	4 1 44.4 
- 1 	4 1 16.4 1 	1 	1 9.1 1 	6 1 54.5 

2 I 8.0 I 	3 I 12.0 1 20 1 80.0 
4 I 16.0 1 	6 1 24.0 I 15  I 60.0 
4 1 13.3 1 	6 I 20.0 I 20 I 66.7 

11 1 20.0 1 	18 1 32.7 1 	9 1 16.4 1 	17 1 30.9 
13 I 23.6  I 	19 1 34.5 I 	10 I 18.3 I 	13 I 23.6 
13 1 23.2 1 	19 1 33.9 1 	10 1 17.9 1 	14 1 25.0 

Yellowknife 
• present section 	Apr '84 
• regardlese of section Aug '84 

Whitehorse 
• present section 	Apr '84 
• regardless  of section Aug '84  

- 1 	-11112.512125.015 
- 1 	-11112.512125.015 

- 1 	-1-1 	-111 20.0 1 	4180.0 
- 1 	-1-1 	-11120.0 1 	4  180.0 

Sources: Departmental Telephone books: 1978-84 
Estehlishment Lists: 1974-77 



Bureau of Programme Evaluation 
and Internal Audit 

reason to expect them to increase. Most drugs offences are 

committed by persons under 25. This segment of the 

population has been decreasing in size and, on the basis of 

current fertility and immigration rates, is projected to keep 

decreasing for the next ten years, reaching a level 15 

percent below the current level. By the turn of the century, 

the population of 15 to 24 year olds is expected to be less 

than 87 percent of its current size. Crime rates should 

continue to drop. In addition, many police departments 

report decreasing enforcement activity for simple possession. 

As a counter pressure, there is some increase in the number 
of complex prosecutions. Whether the number of such 

prosecutions continues to increase will depend on police 

willingness to commit resources to protracted investigations. 

Tax litigation is likely to continue to increase. Revenue 

Canada, Taxation has recently hired several hundred new 

investigators; increased activity will eventually be 

translated into more tax litigation. 

Making predictions about changes in civil litigation is much 

more difficult than estimating changes in the criminal and 

tax areas. Figure 2-3b shows trends in costs over the last 

few years. Increased compliance and enforcement activity 

reported by several departments will probably translate into 

more civil recovery actions. Charter-related litigation is 

also likely to increase and place strong demands on 

Departmental resources. Chapter Six is devoted to a review 

of Charter litigation and includes a detailed discussion of 

resource requirements. This is probably the single area 

where the Department can expect major increased demand for 

services. 
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Table 2-10 

NUmber (and percent) of Support Staff in Soy- and SI-Equivalent Positions, 
by Level, in Litigation Services of the Department of Justice  and the 

Public Service of Canada, in 1974 or 1975 and in 1984 (1) 

SC(-Equivalents 	 SI-Dexalents 

Isvea: 	1 	2 	3 	4 / 1 	2 	3 	4 	5 

Litigation Services, 
Dept. of Justice, 
1974 ( 9= 203) 	156 	17 	11 	4 + 4 	5 	2 	4 
% of total 	(76.8) (8.4) 	(5.4) 	(4.0) 	(2.5) 	(1.0) (2.0) (0.0) 

Public Service, 
1975 ( 9=73,556) 26,013 17,783 15,369 6,453 

+ 1,458 3,433 1,458 947 642 
% of total 	(35.4) (24.2) (20.9) (10.8) 	(4.7) 	(2.0) (1.3) (0.9) 

Litigation Services, 
Dept. of Justice, 
1984 ( 9 = 314) 	8 	185 	72 	10 + 2 	25 	5 	4 	4 
% of total 	(2.5) (59.0) (22.9) 	(3.7) 	(8.0) 	(1.4) (1.3) (1.2) 

Public Service, 
1984 ( 9=67,819) 12.828 21,849 22,917 7,350 

+ 2,426 3,657 2,324 1,607 211 
% of total 	(18.9) (32.2) (33.8) (14.7) 	(5.4) 	(3.4) (2.4) (0.3) 

(1) Equivalencies are determined on the basis of salary. 
SCY-equivalents include: 
ST-STEN, ST-SCY, ST-TYP, ST-OCE groups and CR's up to 
level 6; SI-equivalents include CR-7's, LS up to level 4 
and AS up to level 5. 

2.5 Conclusions 

Litigation services within the Department of Justice have 

changed greatly in the last ten years. 	The number of 

litigators has increased .; services have regionalized; staff 

have aged; there has been a move away from criminal 
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prosecutions as the dominant litigation activity; the 

emphasis on civil and tax litigation has increased; and, 

Regional Offices have become more like Headquarters 

litigation units. 

The pattern of change of the last ten years highlights 

several problems. The demand for litigation services is not 

constant, or even slowly changing. Dramatic changes have 

occurred in the past and may well continue to occur in the 

future. The Department desperately needs better information 

about its own internal operations and about general changes 

in exogenous factors that drive litigation activity if it is 

going to be prepared for the future. 

Without better information the Department will, of necessity, 

be able to react only imperfectly to past patterns. Since 

demand for services changes rapidly, the Department will 

always be in the position of trying to "catch up". Being 

able to plan for the future requires that the Department be 

able to describe what it is doing in all Regional Offices and 

in Headquarters, and be able to make projections based on 

past experience. It must know how many cases of what types 

it handles; what cases are referred to agents; and how case 

volume influences workloads. 

Even with this basic information, the Department must reach 

outside itself and regularise and expand on the type of 

analyses described in this chapter. Fortunately, most other 

government departments maintain reasonable information 

systems, and explicitly plan changes. There is much 

essentially free information about other departments' 

operations available to the Department of Justice. 
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The Department needs baseline information describing what it 

does (cases, counts, workloads) from all Regional Offices and 

Headquarters litigation units to begin to balance office 

workloads. As it stands, it is not possible to say whether 

distribution of resources among the Regional Offices, and 

between Regional Offices and Headquarters, is equitable. 

Resource allocation may have been perfect, but on the basis 

of currently available information it would be difficult to 

persuade people, both within and outside Justice, that 

internal resource allocation mechanisms have produced 

equitable results. 

Tinally, the "aging" of Departmental counsel and the 

resultant compression of levels present potentially 

intractable problems. Job dissatisfaction is expected to 

grow. The personnel system, particularly the performance 

appraisal component, will come under increasing attack. 

These problems are structural and are not likely to be solved 

through better communications with Departmental counsel or 

modifications of the performance appraisal process, though 

such actions might alleviate some symptoms. The Department 

must rethink and clearly define what it expects and wants out 

of its approach to its lawyers and their careers. 
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3. PROFILES OF LITIGATION LAWYERS 

3.1 Introduction 

Litigation activities at the Department of Justice are 

diverse. They include consulting with colleagues and 

officials from other departments; legal research; developing 

arguments; interviewing witnesses and organizing evidence; 

and making court appearances. Some cases involve a lot of 

activity, others little. Some cases are routine, some are 

novel and complicated. The Department has no aggregate case 

information. This makes it difficult to get a detailed 

picture of what Departmental counsel do or of the types of 

case they handle. It is important, however, to try to 

develop the best possible description of both patterns of 

activities and patterns of cases. It is the patterns of 
activity that management uses to monitor operations, assess 

effectiveness and decide when change is necessary. This 

chapter explores the patterns in lawyers' activities, in 

their views, and in the types of cases they handle. It 

provides the background information for the organizational 

analysis in Chapter Eight. 

3.1.1 Lawyers' Activities 

The Department of Justice, until recently, maintained a 

timekeeping system. All professional staff were supposed to 
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keep daily timelogs and identify, in time units that were 

multiples of 15 minutes, all of their activities and all of 

the clients for whom they performed them. Activities were 

broken down into more than 30 categories ranging from time 

spent on pre-pleadings to time spent managing non-legal work. 

Similarly, client departments were identified in great 

detail. 

There are 

timekeeping 

reliability 

record time 

information 

systems can 

some severe problems in using data from the 

system as a source of evaluation information. The 

of the data captured is suspect and it does 4ot 

spent by case or file. 	(An analysis of this 

system, and other departmental information 

be found in Chapter 9.) 	Unfortunately, the 

system is the only extant source of information about how 

justice lawyers spend their time and has therefore been used 

for the evaluation, although with reservations. 

Table 3-1 aggregates information from the timekeeping system 

into general activity categories and reports it by office and 
specialization. Litigation counsel report spending about 60 

percent of their time on direct litigation activities such as 

preparing for court and attending at court. They report 
spending an additional 10 to 15 percent of their time 

providing advice or opinions, for a total of about 70 to 75 

percent of their time in direct legal work. There is 

surprisingly little variation between Regional Offices. 

There is little comparable information available about how 

Canadian lawyers spend their time. A survey of Canadian law 

firms in 1982 sponsored by the Canadian Bar Association 
(Altman & Weil, Inc., Economic Survey of Canadian Law Firms, 
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1982) reported that Canadian lawyers spend about two-thirds 

of their time in fee-producing work. However, the survey 

authors placed little confidence in this number since they 

found that many firms lacked adequate controls on time 

recording and that lawyers tended not to record a full day. 

The American Bar Association Journal conducts periodic polls 

of a random sample of lawyers in the United States. The 

topics change for each poll. In 1985, the journal reported 

the results of a poll of how lawyers spend their time. 

According to the poll, U.S. lawyers spend less than 60 

percent of their time (59 percent) in fee-producing work. 

While neither the Canadian nor the U.S. survey is directly 

comparable to the Department's timekeeping system, Department 

of Justice litigators seem to spend more time in direct 

client work - that is, work that could be notionally billed 

to government departments or agencies - than either Canadian 

lawyers in private practice or lawyers in the United States 

spend in fee-producing work. 

While this difference may be a function of the Department's 

survey methodology or timekeeping system (without paying 

clients there is no natural check in the system to ensure or 

encourage accurate reporting of time), it is more likely that 

the higher proportion of direct service time is related to 

the different environment of a government law department. 

The Department of Justice does not have to spend time finding 

clients; proportionally more time is available for direct 

client work. 
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Table 3-1 

Litigation Lawyer Activities (1) 
Proportion of Time Spent on: 

LITIGATION ADVICE ADMINIS- 	PROF. 
TRATION 	DEVELOP. 

HEADQUARTERS  
tax 	 63% 	13% 	7% 	17% 
criminal 	 46% 	31% 	9% 	14% 
civil 	 63% 	15% 	8% 	14% 
Quebec civil 	31% 	40% 	9% 	20% 

HALIFAX 
tax 	 56% 	22% 	9% 	13% 
criminal 	 65% 	15% 	5% 	15% 
civil 	 61% 	20% 	4% 	15% 

MONTREAL 
tax 	 70% 	 7% 	6% 	17% 
criminal 	 59% 	14% 	8% 	19% 
civil 	 59% 	17% 	7% 	17% 

TORONTO 
tax 	 69% 	 6% 	13% 	12% 
criminal 	 68% 	11% 	6% 	15% 
civil 	 68% 	10% 	8% 	14% 

WINNIPEG 
tax - 	 - 	- 	 - 
criminal 	 64% 	14% 	6% 	16% 
civil 	 56% 	22% 	7% 	15% 

EDMONTON  
tax 	 58% 	16% 	11% 	15% 
criminal 	 68% 	11% 	7% 	14% 
civil 	 70% 	10% 	7% 	13% 

VANCOUVER 
tax 	 57% 	13% 	13% 	17% 
criminal 	 68% 	13% 	6% 	13% 
civil 	 61% 	14% 	11% 	14% 

(1) 	Information covers April 1, 1984 to February 1, 
1985. During this period, information by 
specialization was not available for Saskatoon. 
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Whether in a normative or a comparative sense, Departmental 

litigation counsel appear to be spending a substantial 

proportion of their time in direct client services. It is 

unlikely that more litigation work can be handled by cutting 

down on non-litigation or advisory services. Any increases 

in litigation services will have to come from increased 

efficiency, from increased hours worked by Departmental 

counsel, or from hiring more staff. 

3.2 Types of Cases 

The evaluation explored the types of cases Departmental 

counsel handle, how these cases are handled, and whether 

there is much variation in the type and handling of cases 

between Regional Offices. 

This information is important in that it helps to describe 

what litigation is about in the Department of Justice; and it 

helps to determine whether the Department can be taken as one 

organization or must be viewed as a series of different 

suborganizations. 

The Department is currently implementing a case management 
system which is supposed to track in some detail the types of 

cases its lawyers handle. It will be some time before this 

information is available. 	For the purposes of this 

evaluation it was necessary to sample case files and create 
from those files a picture of the types of cases handled. 

Sampling of case files is a costly enterprise; since more 

detailed case type information will eventually be provided by 
the case management system, cases were sampled only from the 
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three largest Regional Offices, front  Headquarters litigation 

files and front agent files. One hundred litigation files 

were sampled from each of the four Departmental locations. 

Two hundred agent files were used in the analysis. 

Since the files were obviously not created for evaluation 

purposes, most files lacked certain specific information. In 

the tables that follow, the number of cases reported for each 

office varies depending on the completeness of the 

information in the files. The details of the sampling method 

used can be found in the Technical Appendix. 

Cases were divided into three major areas: 	criminal 

prosecution, tax litigation and civil litigation. As can be 

seen from Table 3-2, there are substantial differences in the 

types of cases handled in the three largest Regional Offices 

and in Headquarters. In Toronto and Vancouver, a very high 

proportion of the caseload involves criminal prosecutions. 

The Montreal Regional Office and Headquarters litigation 

units handle far fewer criminal prosecutions. The Toronto 

Regional Office and Vancouver Regional Office are fairly 

similar in the proportions of their caseloads which involve 

tax litigation and civil litigation. The Montreal Regional 

Office and Headquarters are different both  front the other two 

Regional Offices and from each other in the proportion of 

their workload involving tax and civil litigation. 

The differences between the offices are partially the result 

of different drugs prosecutions caseloads. In Quebec, most 

drugs prosecutions are handled by provincial Crown 

prosecutors. In the Monti.eal Regional Office, only 8 percent 

of the profiled cases were drugs prosecutions. 	At 
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Headquarters about 20 percent of the cases were drugs 

prosecutions. The Headquarters service area includes Hull, 

Quebec, where provincial Crown handle drugs prosecutions. 

Over 40 percent of all cases in the Vancouver and Toronto 

Regional Offices were drugs prosecutions and about 65 percent 

of these were possession cases. 

Table 3-2 

Types of Cases for Largest Offices, 1982 

VANCOUVER 	MONTREAL 	TORONTO 	HQ 

Case Tyre  

Criminal 	62.6% 	31.3% 	69.8% 	41.5% 

Civil 	23.1% 	51.5% 	18.8% 	35.1% 

Tax 	 14.3% 	17.2% 	11.5% 	23.4% 

Total Cases 91 	 99 	 96 	94 

An analysis of the sample of files suggests that the types of 

cases handled in the four largest offices are quite 

different. While the differences are easily explained, it is 

clearly inappropriate to think of the offices as equivalent. 

They respond to different mixtures of work. 

Agent caseloads were distinctly different from any Justice 

offices studied. In a sample of 200 cases, almost all cases 

were criminal prosecutions (about 96 percent). While agents 

are sometimes used for complex civil litigation, the bulk of 

agent work is criminal prosecution work. But it is important 
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to note that within that general criminal prosecution 

category, only about 40 percent of the agent prosecution 

cases were drugs cases. 

3.2.1 Case complexity 

As part of the analysis of case files, an attempt was made to 

assess the complexity of the cases handled in the different 

offices. This was done for two reasons. The first was to 

see whether the different offices handled a different mix,of 

cases. Routine and exceptional cases require different 

levels of legal expertise, different management and control 

structures and have different expected outcomes. If all the 

offices have a similar mix of cases, they might: all face 

similar legal resource needs; use similar types of management 

structures; and, use similar standards to assess their 

effectiveness. If they are dissimilar, then resource 

planning, management and effectiveness measurement become 

much more complex. 

Second, the overall mix of routine cases gives a feeling for 

the type of litigation work the Department faces. As will be 

explored in Chapters Six and Eight, exceptional cases require 

different types and levels of resources. The overall 

resource needs of the Department depend to a substantial 

degree on the complexity of cases the Department handles. 

Developing measures of case complexity is itself complex. 

The attempt was made, however, because so much in how a case 

is handled - the amount of time it takes, and the 

predictability of the outcome - depends on whether the case 
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of cases 

contains 

problems. 

lawyers' 

proportion 

complex. 

are routine and what proportion are 

Despite the problems inherent in defining case complexity, 

most lawyers are able to agree about whether a case is 

routine or not. In non-routine or exceptional cases, lawyers 

may not agree on the strategy or tactics that should be 

followed, but they generally agree on which cases involve 

important or tricky issues. In fact, the lawyers Who 

analyzed the case files had no difficulty classifying cases 

as routine or non-routine. 

The case complexity typology was developed from information 

collected in a survey of several Regional Office directors 

and section heads about factors influencing case outcome, 

interviews with a random sample of 68 Department lawyers 

specializing in litigation, and a review of the literature on 

classification of cases. A rough typology was developed, 

tested and refined on 90 Headquarters files. The typology 

was tested by four lawyers and was found easy to use. 

At a basic level, cases were classified into three groups: 

routine, moderately complex and exceptional. Routine cases 

are the easiest to identify. In the typology used in this 

evaluation, routine cases involve neither complications, nor 

factors which might lead to complications nor issues which 

are likely to have a legal impact beyond the case itself. 

Routine cases turn on the-  facts which are not, in such cases, 

difficult to obtain. 	Routine cases present no novel or 
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difficult issue of law. The prototypical routine case is a 

prosecution for possession of cannabis where the facts are 

not disputed and the accused pleads guilty. 

In the typology used in this evaluation, cases were 

considered non-routine if they involved: any issues of 

importance; complications or potential complications, whether 

procedural or substantive; substantial financial exposure; 

potential precedential value; or potential impact on persons 

other than those involved in the specific case. The typology 

used in the evaluation underidentifies cases which might be 

considered routine and overidentifies cases which might be 

considered complex. This was a conscious bias in a "first" 

attempt to classify cases: it was felt that any 

classification errors that occurred should tend toward an 

overidentification of complex cases. 

Non-routine cases were roughly divided into two 

sub-categories: moderately complex, and exceptional. The 

exceptional cases were easy to identify. They could almost 

be identified by the size of the file. Chapter Six contains 

a detailed analysis of exceptional cases. The counts and 

proportion of those types of cases are reported in this 

chapter. 

The case categories can most easily be described by providing 

examples of cases classified as routine, moderately complex 

or exceptional. 
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The following are prototypical routine cases: 

Routine Cases 

Case 1: Appeal against income tax assessment by a taxpayer 

alleging non-receipt of alimony payments. 

Case 2: Prosecution under the Income Tax Act and Statistics 

Act for failure to file a return with either guilty 

plea entered, or no substantial defence. 

Case 3: Prosecution under the Unemployment Insurance Act 

for fraudulent multiple claims with a plea of 
guilty. 

Case 4: Monetary action against the Crown wherein pleadings 

are struck as disclosing no cause of action. 

Case 5: Summary proceeding for recovery of monies due to 

the Crown as a result of assignment. 

Case 6: Prosecution for trespass under the Defence 

Establishments Trespass Regulations with a plea of 

guilty. 

The following cases were classified as moderately complex, 
though their complexity was sometimes limited in scope. 

IgjentiLregnillejaty 

(Cases involving problems of evidence, procedure or 

jurisdiction.) 

Case 1: An ROMP  vehicle was involved in an accident while 
chasing another vehicle at high speed. There were 

problems obtaining reliable evidence. 
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Case 2: This case involved a prosecution under the 

Aeronautics Act where evidence had to be given by a 

non-government witness with whom there were 

credibility problems. 

Case 3: A passenger slipped coming off an airplane. The 

issue was whether there was lack of care on the 

part of a Department of Transport employee. The 

case involved the gathering of additional evidence 

by the departmental lawyer. 

Case 4: A prosecution for possession for the purposes of 

trafficking involved many exhibits and three drugs. 

Charter arguments were expected because there was a 

delay in holding the trial. 

Case 5: A prosecution under food packaging regulations 

involved a corporation with offices across Canada 

and partners in several jurisdictions. There were 

problems in determining which entity to sue. 

Case 6: An action was taken for DSS against a contractor 

for non-performance. The action was relatively 

straightforward, but the defendant raised a 

counter-claim alleging that the government did not 

follow all the termination procedures called for in 

the contract. 
Case 7: The case involved a prosecution for Customs and 

Excise where the Departmental lawyer found that the 

evidence gathered by Customs and Excise was 

insufficient to warrant a prosecution. The lawyer 

also felt the file was inadequately prepared by 

Customs and Excise. The prosecution went forward 

anyway, but there was an exchange of strongly 

worded letters between the Department of Justice 

and Customs and Excise. 
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Substantively Complex Cases  

Case 1: The case involved an appeal to the BC Court of 

Appeal on a sentence of $125 for possession. 

Case 2: PSC Review Board hearing involved a grievance by a 

customs officer. The hearing involved determining 

when someone is navailablem for overtime as per the 

terms of the collective agreement. 

Case 3: The case involved a prosecution under the 

Aeronautics Act. The issue was whether the accused 

was operating a commercial air service. 

Case 4: 	In a s.28 review of a veteran's disability pension 

application, the issue was whether the Canadian 

Pension Commission erred in law in not accepting 

the evidence presented and/or did not allow the 

veteran's witness a fair hearing (regarding medical 

evidence of connection between a chest wound and 

later heart attack). 

Case 5: The case was an appeal to the Federal Court of 

Appeal of a deportation order of a sponsored 
individual. The issue was whether the individual 

was a valid candidate for sponsorship by a Canadian 
citizen. There was a large volume of case law that 
had to be reviewed. 

Case 6: The case involved a prosecution under the Narcotic 

Control Act for trafficking. There was a two-day 

trial with judge and jury in which the entrapment 

defence was used. There was a subsequent appeal. 

Case 7: A tax litigation case involved issues of capital 

loss versus expenses incurred to earn income, 

allocation of sale price and V-day values. 
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Impact or Precedent 

Case 1: The case involved a UIC appeal to the Umpire 

(application of s.44(1) of the Act). The question 

was whether the employee lost his job due to labour 

dispute or reduction in the workforce. The 

decision would influence how officials interpret 

that section of the Act. 

Case 2: The case involved prosecution under the Statistics 

Act for failure of a person to fill out a form. 

The impact of decision could be great. 

Case 3: The case was an appeal of an acquittal on charges 

under Fisheries regulations. The person was 

charged with unlawfully having salmon in his 

possession and unlawfully fishing with a net. The 

issue was whether the offence was one of strict or 

absolute liability. 

UqftatiAMBIL_Qa121 

Case 1: This case involved a prosecution under the Cultural 

Property Export and Import Act for the importation 

into Canada of a NOK sculpture from Nigeria. The 

case involved extremely complex issues of proof, 

had high international and national visibility and 

involved several government departments. 

Case 2: The case involved Federal court action by a native 

group alleging Indian status and entitlement to 

Newfoundland territory as a reserve. The complex 

issue of the Federal Court of Canada to make such a 

declaration with .. respect to provincial territory 

prompted provincial intervention to the Supreme 
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Court of Canada. The litigation was complicated by 

collateral issues under the Access to Information 

Act, the political ramifications of withdrawal of 

funding under a Canada-Newfoundland Agreement that 

was coincident with the institution of the 

litigation and some federal cabinet sympathy for 

the position of the native group. Justice and the 

Department of Indian Affairs and Northern 

Development (DIAND) divided on the inter-

relationship of the legal and political positions 

of the native group. 

Case 3: The case involved extradition proceedings in 

respect of a former resident of Sweden, granted 

Canadian landed immigrant status. Proceedings 

failed on inadmissibility of documents to show 

fraud in Sweden. With a subsequent attempt to 

change the Canada-Sweden treaty, the second 

extradition proceedings resulted in Charter issues. 

The Swedish-Canadian negotiations with respect to 

the case and the desire to accommodate the Swedish 

government generated a massive amount of work by 

Justice officials at all levels including the 

Minister. The litigation raised the question of 

the role of the Department of Justice in such 

extradition proceedings. 

Case 4: The case involved the prosecution of 24 

non-Canadians accused of attempting to import 33 

tons of drugs into Canada requiring consent of the 

Attorney General to prosecute. The spectacular 

nature of the case generated much public attention. 

Complex issues ot fact and law, particularly as to 

the accurate identification of species of drugs, 
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resulted in a lengthy trial and full appeal 

proceedings to the Supreme Court of Canada. Very 

extensive work was required of both regional and 

Headquarters personnel as well as consultation with 

officials of Agriculture Canada and the U.S. 

government agencies. 

Seventy-six percent of all the cases sampled in the four 

office locations were routine. Twenty-four percent involved 

at least one factor, either procedural, substantive or of 

potential impact, that made them clearly non-routine. Each 

Regional Office had about the same proportion of routine 

cases. As might be expected from the way cases are assigned 

and appeals handled, Headquarters had more exceptional cases 

(7 percent as opposed to 3 percent) and handled the majority 

of the most exceptional cases. But generally, the office 

patterns overall were quite similar when all litigation cases 

were considered. 

Case complexity did vary predictably by location when cases 

were analyzed by type. Headquarters handled a much larger 

proportion of moderately complex or exceptional cases (40 

percent of all civil cases as opposed to about 20 percent in 

Vancouver and Montreal and 6 percent in Toronto). There were 

no significant differences in case complexity between 

locations for criminal prosecutions or for tax litigations. 

A technical comment should be made. Only about 400 cases 

were sampled, about 100 in each of four locations. With a 

sample size this small only major differences can be 

identified. It is probable.that if, for example, 1,000 cases 

were sampled, more differences in case complexity from 
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location to location would be found, but these differences 

would likely be of small numeric proportion. The overall 

pattern is one where most cases are routine, but within that 

general pattern Headquarters handles a higher proportion of 

the more complex or exceptional cases. 

Agents had a mix of case complexity similar to departmental 

staff counsel in the locations studied. Most agents' cases 

are criminal prosecutions. About 80 percent of agent 

prosecutions are easily classified as routine. This is about 

the same proportion of routine cases as was found for 

staff-handled criminal prosecutions in the four largest 

Departmental locations. There were not enough agent-handled 

non-criminal matters in the sample to make estimates of case 

complexity for civil and tax cases. 

The major difference found was not between offices, but 

between types of cases. While most cases are routine, the 

few exceptional cases are far more complicated than routine 

cases. The Department does not record time spent on 

different files so it is not possible to work out exact 

ratios of time spent on routine cases to time spent on 

moderately complex or exceptional cases; but from reviewing 

the files, the ratios must be enormous. Routine cases can 

easily take less than an hour, sometimes minutes. Some of 

the exceptional cases involved multiple lawyers for months or 

even years of work. 

Litigation counsel at both Headquarters and in the Regional 

Offices were interviewed to get their views on a series of 

issues and to get their estimates of types of activities and 

time spent on activities for which no accurate management 
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information was available. (Details of how the lawyers were 

sampled can be found in the Technical Appendix.) 

The lawyers interviewed were asked about their caseloads: 

what proportions of their cases were routine, moderately 

complex and exceptional, and how was their case-related time 

divided among these cases? Retrospective answers to 

questions about how people spend their time cannot be 

expected to be fully accurate. People forget or have a 

tendency to increase the estimate for work they consider 

interesting. The answers, however, provide information about 

perceptions of time spent. Research in other areas has found 

that, while the perceptions do not accurately reflect exact 

time spent, they do provide estimates of the relative 

allocation of time. 

The estimates of time spent are inaccurate in another way. 

Lawyers were asked to assess the time they spent on different 

types of cases. However, the skill and experience of lawyers 

most likely have some bearing on their perception of the 

complexity of the cases they handle. Thus, while lawyers 

agreed on the definitions of case complexity, it is likely 

that younger, less experienced lawyers would tend to identify 

as complex cases that more experienced litigators might 

consider routine. This bias would lead to an 

overidentification of time on complex cases for less 

experienced lawyers and an underidentification of time on 

complex cases for experienced lawyers, if an exogenous 

standard of complexity is used. Since only three levels of 

complexity were used in the typology, the magnitude of the 

bias is expected to be low._ 
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Across the Department, tax litigators report spending about 

50 percent of their case-related time on moderately complex 

cases and over 10 percent of their time on exceptional cases 

(Table 3-3). Civil litigators report spending a higher 

proportion of their time on non-routine cases (52 percent on 

moderately complex cases and 25 percent on exceptional 

cases). Finally, criminal prosecutors report spending 42 

percent of their time on moderately complex cases and 25 

percent of their time on exceptional cases. 

While about 76 percent of cases sampled were routine, lawyers 

report spending only about one-third of their case-related 

time on such cases. Conversely, only a small proportion of 

cases were exceptional, yet lawyers report spending, on the 

average, a significant proportion of their time on these 

cases. 

Table 3-3 

Time Spent on Cases 

TAX 	CIVIL 	CRIMINAL 

Routine 	 38% 	23% 	34% 

Moderately Complex 	49% 	52% 	41% 

Exceptional 	 13% 	25% 	25% 

As anticipated, the reported time spent on routine, 

moderately complex and exceptional cases varied with the 

years of experience of counsel. Reported time spent on 

complex cases increased with the experience of the litigator. 
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Lawyers with up to five years' experience report spending 

about 10 percent of their time on exceptional cases. Those 

with moderate experience levels (six to ten years) report 

spending 30 percent of their time on exceptional cases. The 

highly experienced litigators (over ten years experience) 

report spending about 40 percent of their case-related time 

on exceptional cases. These patterns are to be expected 

since the Department appears to use a case-assignment method 

which directs the more important and more complex cases to 

the more experienced litigators. 

The expected lack of congruence between the number of casés 

of different levels of complexity handled by counsel, and the 

reported time spent on these different types of cases 

highlights a key characteristic of the legal work of the 

Department of Justice. The Department handles a large volume 

of cases but within the case flow, a large proportion of the 

Department's resources are allocated to the handling of a 

small number of highly important cases. These are the cases 

that can have broad impact. As a consequence of this, in 

order to understand the Department, it is essential to do 

more than count cases; it is important to isolate and examine 

the Department's handling of exceptional cases. When the 

Department has a major impact it will be through these 

exceptional cases: one such case may have more impact on the 

development of law or on the Canadian people than a thousand 

routine cases. Chapter Six looks in depth into the process 

of how exceptional cases, particularly Charter cases, are 

handled. 
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3.2.2 Case Length 

As with the case type analysis, the lack of an operational 

case management system means that information is not 

available about time spent per case, or case length. 

Information collected in file sampling in the four largest 

litigation locations was used to develop some measure of case 

length: the elapsed time between the date of the earliest 

document in the file to case termination. While this is 

clearly not an ideal measure, it at least provides rank order 

information. Table 3-4 contains case lengths by type and 

complexity of cases. 

As the table shows, case length for completed cases was 

substantially greater for moderately complex and exceptional 

cases than for routine cases. As would be expected, given 

the high proportion of routine criminal prosecutions, the 

elapsed time for criminal prosecutions was about one-third to 

one-half the elapsed time for civil actions and tax 

litigation. As might also be expected, the proportion of 

incomplete cases increased as average case length of 

completed cases increased. Should the case lengths for these 

cases be added upon completion, the case-length differences 

between criminal, civil and tax cases would be accentuated. 

Elapsed time varied by office location with Ottawa cases 

taking significantly more time. 	The average length in 

Vancouver was 259 days, Montreal 220 days and Toronto 252 

days. Statistically, these differences are not significant 

given the variation in the case lengths in the sample. 

Average case length for Headquarters was 430 day. This is 

primarily the result of a higher proportion of civil and tax 
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cases at Headquarters. Cases, on average, take a reasonably 

short elapsed time. There is, however, great variation in 

case length. 

Table 3-4 

Case Length 

(Elapsed days) 

ROUTINE MODERATELY COMPLEX 	PROPORTION 
CASES 	OR EXCEPTIONAL CASES NOT COMPLETE 

(1) 	 OVERALL % 

Criminal 110 days 	513 days 	 3.2% 

Civil 	359 days 	444 days 	 6.4% 

Tax 	527 days 	420 days 	17.1% 
( 50 cases) 	( 28 cases) 

Overall 213 days 	472 days 

(1) Exceptional cases were collapsed into a 
category with moderately complex cases for 
this analysis. There were too few exceptional 
cases in this sample to make valid estimates. 

Another way to look at case length is to determine what 

proportion of cases are completed within one year, two years, 

three years or longer. This approach avoids the problem of 

determining whether, and how, to count incomplete cases into 

an average case length. Table 3-5 contains completion 

percentages for the sampled case files. As can be seen from 

the table, most criminal prosecutions take less than one 

year. civil litigation takes longer. Tax litigation has the 

highest proportion of moderately long cases. 
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Table 3-5 

Case Completion Percentages 

CASES COMPLETED WITHIN: 

1 YEAR 1-2 YEARS 2-3 YEARS OVER 3 YEARS 

Criminal 86.2% 	8.4% 	5.1% 	 .3% 

Civil 	55.8% 	22.4% 	17.5% 	4.3% 

Tax 	36.3% 	26.4% 	20.2% 	17.1% 

3.2.3 Caseloads 

As was mentioned before, and will be mentioned again in the 

report, the Department does not have an operational 

information system to provide accurate counts of cases. A 

system is being implemented, but even if it is implemented 

successfully, it will contain little information of value for 

planning or evaluation until it has been in operation long 

enough (about three years) to capture all current cases and 

have a substantial number of cases come to completion. 

Using the information collected in the case sampling for this 

evaluation, it is possible to determine case volumes in the 

Vancouver, Toronto and Montreal Regional Offices as well as 

in Headquarters litigation units for the sampled year, 1982. 

During 1982, the four largest litigation locations opened 

24,778 files that were considered litigation files by the 

offices. Twenty-seven percent of these turned out not to be 
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litigation files, but rather administrative files, files 

containing advice but no court action, or files noting the 

transfer of a case to another office. Table 3-6 shows the 

distribution of the different types of files by office. 

As already noted, not all these cases were completed in the 

year the file was opened. 

To get a better feeling for caseloads, a case equivalent 

measure was developed to convert the number of opened files 

to an approximate measure of the caseload. Most Regional 

Offices use a concept of "active" case, that is, a case that 

has started but is not complete. For example, a lawyer's 

active cases in any given month are those cases he or she has 

begun working on during that month, along with any hold-over 

cases from previous months. 

Many active cases require no action in any given month, but 

they are still part of a lawyer's caseload. While there is 

no available timelog information indicating how much time is 

spent on different actions on different files, it is possible 

to hypothesize about the typical pattern of activity. In 

most cases, there is some action when the file is opened, 

additional activity preparing for and during each court 

appearance (obviously less for some types of appearances such 

as adjournments), and final actions when a case is completed. 

The most appropriate caseload measure would be one based on 

activity rather than on the number of open files. If the 

Department ever develops such a measure, it will have to be 

done using a case management system - most likely similar to 

the one now being implemented but with some improvements. 
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VANCOUVER 
Criminal 

Prosecutions 	89 
Civil Litigation 	68 
Tax Litigation 	 78 

	

3 	8 	3,148 	2,895 
4 	1 1,072 	782 

	

22 	 783 	473 

2 
45 

MONTREAL 
Criminal 

Prosecutions 	85 
Civil Litigation 	40 
Tax Litigation 	 83 

2 	11 	1 1,185 	1,090 
1 	14 	I 	908 	663 
— 	17 	1 	722 	436 

TABLE 3-6 

PROPORTION OF "LITIGATION" (1) FILES BY TYPE OF ACTIVITY 
1982 

TYPE OF FILES 	 ESTIMATED NUMBER 
(IN PERCENT) 

LITIGATION 	SHORT 	ADMIN. 	OTHER 	LITIGATION 	CASE 
SERVICE TRANSFER 	 FILES EQUIVALENTS 

A. OFFICE SAMPLES 

HEADQUARTERS 
Criminal 

Prosecutions 	1 	63 	33 	2 	2 	809 	744 
Civil Litigation 	1 	20 	22 	50 	8 	1. 359 	262 
Tax Litigation 	 33 	18 	46 	3 	260 	157 

TORONTO 
Criminal 

Prosecutions 	97 	 1 	1 	1 	1 6,644 	6,110 
Civil Litigation 	65 	29 	3 	3 	1 1,532 	1,118 
Tax Litigation 	1 	85 	15 	— 	— 	773 	467 

B. FOUR OFFICE 
TOTALS (ESTIMATES) 

Criminal 	 1 	 1 
Prosecutions 	1 	89 	4 	2 	4 	111,786 	10,839 

Civil Litigation 	1 	48 	32 	13 	7 	1 3,871 	2,825 
Tax Litigation 	1 	71 	8 	16 	5 	1 2,538 	1,533 

■■■■■■■■■■■■■•■■■■■■■■■■■■■■■•■•■■■■■■■■•■■••••■■a■m.m.......■■■■ ■■■■■■■■■•••■■■■•••■■■■■■■■■■■ 

(1) These files were considered to be litigation files by the office concerned. 
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In the interim, a case-equivalent measure was developed which 

took advantage of information about case length (see Table 

3-5). Since no information was available that would allow us 

meaningfully to refine our measure, it was assumed that case 

effort was equal across each year a case was active. That 

is, a case takes two years then it is counted as half a case 

in the case equivalent measure for each of two years. A case 

that takes three years is counted as one-third of a case for 

three years. The case-equivalent measures are given in 

Table 3-6. 

Rough estimates of caseload by specialty were calculated by 
dividing the case equivalent counts by the number of lawyers 

in each specialty. 	These estimates are presented in 

Table 3-7. 

Table 3-7 also contains estimates of active cases and 
litigation files opened in 1982. The effect of the short 
length of most criminal cases can be seen in the table. 
Active cases are only 14 percent higher than litigation files 
opened. For tax, the number of active cases per lawyer is 
64 percent greater than files opened and 169 percent greater 
than the case equivalent measure. For civil, the increases 
are 62 percent and 122 percent respectively. The figures in 

this table underscore the need for the Department to define 

what it does and develop workload measures that accurately 
reflect work done. 
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Table 3-7 

Lawyer Caseloads by Specialization 
1982 

CRIMINAL 	CIVIL 	TAX 
CASES 	CASES 	CASES 

Case-Equivalent 
Measure 

Litigation Files 
Opened 

Estimated Active 
Cases 

164 	 63 	56 

178 	 86 	92 

203 	 140 	151 

3.3 Case Assignment and Case Handling 

Information was collected in the lawyer interviews about how 

cases are assigned and how they are subsequently handled. 
The overall impression gained from the interviews is that 
there are few Departmental patterns in case assignment. 

Cases are assigned by multiple means: 	on a case-by-case 
basis; according to problem area (specific substantive 
expertise); based on general litigator skill; and for a 

variety of other reasons. 	The patterns are slightly 
different by area of law. 	For criminal prosecutions, 
individual lawyers are frequently assigned as duty 

prosecutors and handle all initial appearances in a specific 

courtroom on a specific day. In the civil area, the skill of 

the litigator and expert knowledge are frequently mentioned. 

Overall, assignments appear to be made using a series of 
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factors including court schedule, skill, balancing workload, 

availability, and the rule, as one litigator stated, that 

"nobody gets all the dogs". Tax litigation has a highly 

developed, though complex, method of case assignment that 

combines availability, geographic location, court location 

and case difficulty. 

The case-assignment method is varied, but probably works as 

well as any system would in the complex environment in which 

Departmental litigators must operate. With the variety of 

case types, case complexity, and exogenous factors 

influencing when cases get to court, it would not be possible 

to develop a simple automated case-assignment method. A 

human manager is needed. It is unlikely that any scheduling 

algorithm could be developed, nor, in our opinion, would it 

be worth the effort and expense to try. The "downside" of 

the necessary reliance on individuals to schedule is that 

some will be better at it than others. The evaluation did 
not look at the skill of individual litigation managers in 

assigning cases. To provide at least some check on the 

process, annual performance appraisals for managers should 

include some assessment of their success in balancing 

workloads and correlatively, some mechanisms to alert 

supervisors when it is not happening. 

3.4 Case Outcomes 

The evaluation developed a picture of case outcomes in 

criminal, civil and tax cases by looking at the result of the 

cases profiled in the file sample. Figures 3-1, 3-2 and 3-3 

show the patterns. 
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3.4.1 Criminal Prosecutions 

The sample of Departmental litigation files contained both 

possession and more serious drugs prosecutions. Over the 

whole sample, about 80 percent of cases resulted in a guilty 

outcome on one charge or on all charges if multiple charges 

were laid. Of those with a guilty outcome, 89 percent 

resulted from guilty pleas; the remainder were the result of 

trial verdicts. There were few appeals. 

As might be expected, the pattern for possession cases was 

more heavily weighted towards guilty outcomes and guilty 

pleas than the pattern for trafficking, importing or drugs 

conspiracy cases. Most drugs cases result in a guilty 

outcome, most frequently the result of a guilty plea. In the 

sample of possession cases, 100 percent of the case outcomes 

were guilty outcomes (96.1 percent by plea; 3.9 percent at 

trial). 

The criminal prosecution outcome patterns are presented in 

Figure 3-1. This figure is a "branching probability tree" 

diagram. At each level, percentages were calculated on the 

total number of cases that reached that decision point. The 
figure should be interpreted as follows: 

- of all cases, 99.7 percent were complete; 

- of completed cases, 81.2 percent resulted in a 

guilty outcome; 

- of cases with a guilty outcome, 89.3 percent 

were the result of guilty pleas; 

- of those with a guilty outcome, 54.3 percent 
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were fined and 23.1 percent received a gaol 

term; and, 

of guilty outcomes, the defendant appealed 2.1 

percent of the time. 

Similar branching probability trees were used to describe 

outcomes in civil and tax cases. 

3.4.2 Tax Litigation 

The outcome pattern for the tax litigation files sampled 

(Figure 3-2) was more diffuse than the criminal prosecution 

pattern. The cases in the sample included cases before the 

Tax Court, the Trial Division of the Federal Court of Canada, 
The Federal Court of Appeal and the Supreme Court of Canada. 

Of the completed files in the sample, 56 percent resulted in 
a hearing. Forty-four percent were settled or dropped. Of 

those cases that resulted in a hearing, about 80 percent of 
the outcomes were favourable to the government. A decision 

was considered favourable to the government if the government 
won on all points. If the taxpayer won on all points it was 

considered favourable to the taxpayer. 

If the government won only on some points, it was considered 

a mixed result. By this definition the taxpayer had 

favourable outcomes in only 13 percent of the cases. 

Additionally, there appeared to be a low appeal rate (16 

percent) by the taxpayer from court judgments. Chapter Five 

explores tax litigation within the Department in more depth, 
using collateral information sources. 
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3.4.3 Civil Litigation 

The sample of cases was not large enough to draw any firm 

conclusions about civil litigations. In the file analysis, 

the attempt was made to determine dollar amounts involved, 

but the amounts were too variable to provide reasonable 

estimates. 

The overall outcome pattern was fairly stable (Figure 3-3). 

Because of the low number of cases, the figure combines cases 

in which the Department acted as the respondent with cases in 

which the Department was the plaintiff. This type of 

aggregation introduces some biases. 	A plaintiff is more 

likely to win than a respondent. 	But even with this 

aggregation problem, the pattern suggests very successful 

case outcome patterns for the government. Most civil 

litigation undertaken by the Department resulted in decisions 

favourable to the Crown. 

About 20 to 25 percent of civil cases were settled or 

dropped. 	Of the remainder, over 75 percent had outcomes 

favourable to the Crown. 	(This is far greater than the 

average for the U.S. Department of Justice). 	While the 

numbers are quite low,  soma  additional rough estimates are 

possible. The Crown was the plaintiff about as often as it 

was the respondent. 	When the Crown was the respondent, 

out-of-court resolutions most frequently favoured the 

plaintiff, or were mixed. When the Crown was the plaintiff, 

out-of-court resolutions were overwhelmingly in the Crown's 

favour (over 80 percent of the time). In four or five years, 

once a case management system has been in operation long 

enough to make it possible to analyse civil case outcomes, it 
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would be useful for the Department to begin to look at 

patterns by type of civil action and by whether the Crown is 

plaintiff or respondent. 

3.4.4 Agent-Handled Criminal Prosecutions 

It is more difficult to look at outcomes for agent handled 

cases. The agent information kept by the Department is 

billing information, not case-outcome information. In those 

cases for which there was outcome information, there was a 

higher, proportion of guilty outcomes and a lower proportion 

of guilty pleas than in Departmental counsel cases. The 

information is too incomplete to draw any firm conclusions, 

but the higher trial rate suggests parallels to the patterns 

found in legal aid systems where private bar members who take 

on legal aid cases have higher trial rates than staff counsel 

handling legal aid cases. 

3.5 Conclusions 

Across the case sample, the Department has a very good record 

in court. The outcomes of most cases are favourable to the 

Department's position. Appeals by defendants and plaintiffs 

are few. The level of service, if success in court is any 

measure, is quite high. Overall, the Department is very 

successful in its litigation. 

Departmental litigators spend a high proportion of their time 

in litigation-related activities and providing advice. They 

handle a high volume of cases, a large proportion of which is 
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routine. 	Mixed with the routine cases are a number of 

complex and exceptional cases. As one would expect, more 

time is spent proportionally on these lower volume, higher 

profile cases. 

The Department of Justice litigation activities cannot be 

viewed as highly similar from case to case or office to 

office. Departmental counsel engage in two main types of 

activities - the routine handling of routine cases and the 

identification and handling of a small number of complex and 

exceptional cases. 

These types of cases are very different, requiring different 

commitments of time and resources. Routine cases can be 

considered as a group, but exceptional cases require 

individual attention. This chapter provided a general 

description of these types of cases and their relative 

distribution across offices. The next three chapters are 

case studies of specific areas of litigation activity. 

Information from this and the next three chapters is used in 

Chapter Eight to analyze the effectiveness of the Department 

in providing litigation services. 
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4. A STUDY OF THE DRUGS PROSECUTIONS 

4.1 Introduction 

Chapters One to Three provide general background information 

about the organization of litigation services in the 

Department of Justice, the types of cases handled, and the 

views of Departmental counsel about the cases they handle and 

the activities they undertake. This and the following two 

chapters provide more detailed information about some of the 

major types of litigation handled by the Department. This 

chapter looks at drugs prosecutions, one of the Department's 

major activities. Some limited information about criminal 

prosecutions in general is given to provide context. 

The evaluation looked at three major areas of litigation to 

obtain as broad a picture as possible of Departmental 

activities. Both criminal and tax litigation are major areas 

of specialization within the Department. Understanding these 

areas is crucial to understanding the litigation function and 

the Department as a whole. 

Logically, the third area for detailed analysis would be 

civil litigation. 	However, the Department maintains few 

aggregate records of its civil litigation activities. This 

lack of aggregate  records made  it impossible to do a detailed 

case study of civil litigation. Detailed primary data 

gathering at a level sufficient to obtain a clear picture of 
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any area of litigation in the Department was beyond the scope 

of this evaluation. As described in Chapter One, civil 

litigation involves many types of cases, ranging from 

litigation of minor damage claims to litigation over major 

Charter issues. 

Analysis of drugs prosecutions and tax litigation was 

possible because of the availability of secondary data 

sources and Branch records. Secondary data covering the 

range of civil litigation activities was not available. 

Instead, the evaluation looked at the handling of Charter 

cases. These cases, though few in number, have major 

potential impact. It is essential to understand how the 

Department handles these cases in order to understand its 

strategic role in the development of law. 

4.2 Criminal Prosecutions: An Overview 

The Department is responsible for prosecutions under the 

Narcotic Contry,1 Act, the Food and Drugs Act, and a variety 

of other federal statutes with criminal sanctions. These 

prosecutions are undertaken by staff counsel or by Crown 
agents assigned either on an ad hoc or standing basis. 

Criminal prosecution is a major Departmental activity and, 

using case volume as the criterion, the dominant area of 

litigation. Thirty-six percent of all litigation counsel 

specialize in criminal prosecutions. Approximately 75 

percent of fees paid to agents retained as litigators are for 

criminal prosecutions (Table 4-1). 
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Table 4-1 

Agents' Costs - by Specialization 

(in $ thousands) 

80-81 	81-82 	82-83 	83-84 	84-85 

Criminal 	9,126 	10,495 	9,473 	9,488 	8,372 
Prosecution 
Civil 	 650 	251 	3,116 	3,428 	2,411 
Litigation 
Tax 	 11 	50 
Litigation 

SUB-TOTAL 	9,776 	10,746 	12,589 	12,927 	10,83 
LITIGATION 

Civil Law, 	43 	40 	35 	32 	598 
Quebec 
Property & 	144 	539 	472 	488 	315 
Commercial 
Legislation 	- 	- 	- 	- 	195 
Inquiries 	- 	- 	- 	91 	8 
Miscellaneous - 	102 	- 	- 	- 

TOTAL 	9,963 	11,427 	13,096 	13,538 	11,949 

There are specialized criminal prosecution sections at all 

Regional Offices and at Headquarters. As well as being a 

high volume activity, criminal prosecution is a substantive 

area consistently generating exceptional cases that address 

fundamental questions regarding the powers of the State. 

4.3 Types of Prosecutions 

Drugs offences constitute the main type of criminal 

prosecution undertaken by  the  Department. These prosecutions 

occur under two statutes: the Narcotic Control Act and the 
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20,203 
1,094 

136 
145 
24 
18 
5 

15 
28 

21,668 

35 
434 
533 

_____------- 
1,002 

■■■■■■■■■■■■■ 

TABLE 4-2 

CHARGES AND CONVICTIONS 

MAJOR DRUGS CONTROLLED OR RESTRICTED UNDER THE 
NARCOTIC CONTROL AND FOOD AND DRUGS ACTS, 1984 

NUMBER OF CONVICTIONS 

NARCOTIC CONTROL ACT 
Cannabis 
Cocaine 
Heroin 
Phencyclidine 
Code the  
Pentazocine 
Hydrocodone 
Oxycodone 
Others 

TOTAL 

FOOD AND DRUGS ACT 
Amphetamines 
Barbituates 
Metamphetamine 

L.S.D. 
Psilocybin 
Others 

••■■■•••■•••••••••■■■••■•••■■■■■•■•■•■•••••■•••■ •••■■ 

TOTAL 

(1) Mostly for cultivating 
(2) Importing 
(3) Mostly for obtaining more than one prescription within a 30-,day period 
* Charge does not exist for these drugs 

Source: Bureau of Dangerous Drugs 
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Food and Drugs Act. Actions are also brought under the 

Narcotic Control Act Regulations. Table 4-2 presents the 

statistics on charges and convictions for 1984 for the major 

drugs which are controlled and restricted under the two Acts. 

Prosecutions under the Narcotic Control Act are for 

possession, trafficking, possession for the purpose of 

trafficking, importing, and cultivation. The charge of 

obtaining drugs from more than one physician within a 30-day 

period is prosecuted under the Narcotic Control Act 

Regulations. Because of the nature of the drugs controlled 
and restricted under the Food and Drugs Act, prosecutions are 

for possession, trafficking and possession for the purpose of 

trafficking in restricted drugs, and for trafficking and 

possession for the purpose of trafficking in controlled 

drugs. 	Conspiracy charges can be laid in relation to 

sections of both Acts under the Criminal Code. 	Most 

prosecutions are for possession of cannabis. 

There are about 155 additional federal statutes under which 

criminal charges may be laid and prosecuted by departmental 

counsel. Prosecutions under the Combines Investigation Act, 

and prosecutions for tax evasion and for extradition are 

three major areas, but charges are possible under many 

statutes. 

4.3.1 Procedures 

The mechanisms used for initiating a prosecution vary across 

the country. Municipal, provincial or federal police and 

individuals within departments charged with enforcing federal 
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statutes may solve reported crimes or discover crimes either 

during the course of routine police work or during special 

investigations. The police or departmental enforcement 

officers may decide to lay charges against the persons they 

believe are responsible. (They may also decide not to lay 

charges.) 

In prosecuting drugs offences and offences under other 

federal statutes, the policing agencies and enforcement 

officers may, but do not always, contact the Department of 

Justice or one of its agents before charges are laid. In 

some locations Departmental lawyers or agents actively review 

police cases before charges are laid; in others, there is 

little or no review. 

Once charges are laid, Crown prosecutors (either Departmental 

counsel or agents) become involved, handling all court 

appearances and making decisions about how to proceed. 

Prosecutorial discretion is broad. For example, prosecutors 

may decide to stay or withdraw charges; enter into 

discussions with defence counsel; make concessions, after 

discussions, to the defence in exchange for guilty pleas or 

refuse defence proposals and press for trial; and, make 

recommendations about sentencing if the accused is found 

guilty. 

The Department of Justice does not handle all drugs 

prosecutions. Provincial Crown prosecutors handle most drugs 

cases in some jurisdictions, most notably Quebec where, over 

the period from 1982 to  1984, there was an average of 5,141 

drugs charges per year. In Quebec, charges brought forward 

by the ROMP are referred to the federal Department of Justice 
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or its agents, but provincial Crown handle the others. 

Provincial Crown in all provinces handle drugs prosecutions 

in the limited number of cases where the drugs charge is an 

incidental part of a case involving more serious offences 

that are already being handled by provincial Crown under 

their general jurisdiction to prosecute violations of the 

Criminal Code. The provinces may also prosecute drugs 

offences. 

The jurisdiction to prosecute drugs and other federal statute 

offences has been the subject of considerable litigation 

before the Supreme Court of Canada, most notably in the CN/CP 

case (A.-G. of Canada v. Canadian National Transportation 

Ltd. et al., A.-G. of Canada  V.  Canadian Pacific Transport C. 

Ltd. et al. (1983) 7 C.C.C. (3d) 449) and the Kripps Pharmacy 

Case (R.V. His Honour Judge Wetmore and Attorney General for 

Ontario et a/. (1983) 7 C.C.C. (3d) 507). These cases found 

a concurrent federal/provincial legislative jurisdiction over 

matters of prosecutorial authority in Canada which extends to 

prosecution at least of offences under the Narcotic Control 

Act, the Combines Investigation Act and the Food and Drugs 

Act. 

These cases have not ended the court challenges. There is 

another challenge to the federal government's jurisdiction 

over prosecuting drugs offences. The challenge, put forward 

recently in a Toronto provincial court, attacks the federal 
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government's right to prosecute when charges are laid by 

municipal police. 7  

The pattern of challenged or at least unsettled prosecutorial 

jurisdiction and the pattern of mixed federal/provincial 

prosecution practices is further complicated administratively 

by the manner in which the Department prosecutes federal 

offences using both staff counsel and agents. There are only 

ten Regional Offices. Cases may be heard in any provincial 

court or superior court of criminal jurisdiction. For 

example, in British Columbia, there is a Regional Office in 

Vancouver; staff counsel handle prosecutions in Vancouver 

courts. There are over 100 other court locations outside of 

Vancouver; agents handle cases in these courts. The 

Department does not generally attempt to provide staff 

counsel in courts sitting outside the immediate metropolitan 

areas served by the Regional Offices. Instead, agents are 

used. While no case counts are available from Departmental 

records, the distribution of courts and population across 

Canada means that agents probably handle more federal 
criminal prosecutions than Departmental staff. 

Agents may be appointed in two ways: on an ad hoc basis for 

individual cases or on a standing basis to handle all charges 

under specified statutes in a specified location. Agents 

appointed under this second mechanism are called "standing 

agents". The Department generally follows the practice of 

having standing agents where case volumes warrant. 

7For a recent discussion of this problem and the 
generally unsettled nature of the law on federal 
prosecutorial jurisdiction, see Appearing for the Crown, by 
Philip C. Stenning, 1986. 
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The quality of the prosecutorial services provided by the 

Department, then, depends to a great degree on the skill and 

discretion of private sector lawyers working fairly 

independently of departmental knowledge or control. Police 

departments frequently refer cases directly to agents, rather 

than through the Department of Justice. Agents tend to 

contact the Department only to get paid, or when they have an 

unusual case, for which they think they should obtain 

Department of Justice instructions. The Department has had 

difficulty in the past even in monitoring payments to agents; 

it has not been able to monitor the assignment or conduct of 

agent cases. In fact, one goal of the agent reporting system 

currently being implemented is to get the police and the 

Department's agents to inform the Department about the cases 

they have. 

The extensive use of agents raises additional questions. 

Agents are members of the private bar. They may be 

prosecutors one day and defence or retained counsel the next; 

they may act as provincial Crown agents as well as federal 

Crown. Agents have an interesting type of 'insider' 

knowledge. In fact, in a study of legal aid defence methods 

("The Burnaby Public Defender Project", Department of 

Justice, 1981), members of the private bar who took legal aid 

cases and provincial Crown prosecutors both commented on the 

advantages accruing to defence counsel from undertaking 

occasional ad hoc prosecutorial work. They get to know the 

system from the other side - the informal rules and the 

personalities of the major actors - in a way they never would 

if they acted only as defence counsel. 
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4.3.2 Management of Criminal Prosecutions 

Most criminal prosecutions are fairly straightforward. The 

management of them, however, is complex. The complexity 

comes from the range of locations where prosecutions may be 

laid, the heavy dependence on agents to carry the bulk of the 

caseload, and the split responsibility within the Department 

for managing prosecutions. 

The difficulty of management can easily be seen if one 

compares what the Department tries to do in prosecuting 

federal offences with the magnitude of the job that the 

provinces have in prosecuting Criminal Code offences. The 

Department of Justice has to arrange for prosecutions in the 

same number of courts as the provincial Ministries of the 

Attorney General. At the same time, the number of federal 

prosecutions in many locations is small and, since the 

Department of Justice has a limited number of offices, it 

must rely on agents to provide services. The Department has 

to use agents in many provincial court locations which have 

enough  Cri minai Code cases to support a full-time provincial 

Crown. Even in court locations with sufficient federal cases 

to support a full-time federal Crown, the Department must 

frequently use agents because the courts are not near one of 

the Regional Offices. 

For drugs prosecutions alone, there are about 450 agents. The 

Department has about 100 staff lawyers who specialize in 

criminal prosecutions. This is a large network of lawyers to 

monitor. The monitoring is made even more difficult because 

the process of criminal - prosecution in courts served by 
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agents brings the agents into a close working relationship 

with the police, not with the Department. 

Additionally, the Department has several people charged with 

overlapping responsibility for managing criminal 

prosecutions. As described in Chapter Two, most litigation 

and most criminal prosecutions occur in the regions. Criminal 

prosecutors in Regional Offices report through a section head 

to the director of the office. That director, in turn, 

reports to one of the Associate Deputy Ministers. Nine of 

the offices report to the Associate Deputy Minister, 

Litigation. The tenth reports to the Associate Deputy 

Minister, Civil Law. Although this line relationship exists, 

the Assistant Deputy Attorney General, Criminal Law is given 

functional responsibility for the area. He also has line 

responsibility for the Criminal Prosecutions Section at 

Headquarters. At the same time, it is not clear who has 

ultimate responsibility for the administration of agents. 

There is an Agent Support Group in the Department's 

Administration Branch, but this group has no policy 
authority. There is clear potential for overlap or confusion 

in this division of responsibility among the senior legal 

officers and administrative officers of the Department. 

The Department has been engaged in the process of updating 

agent policy for the last few years. Policy developed 

specifically for agents is being developed under the 

direction of the Associate Deputy Minister, Litigation in 

consultation with the ADAG, Criminal Prosecution. The policy 

will eventually be transmitted to the agents by the Agent 

Support Group. 
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Agents currently receive a memorandum of instructions that 

was originally written in 1980. This memorandum principally 

addresses administrative matters. Agents are given a 

relatively free hand to do what they want about a case, with 

some exceptions. They are required to consult with a 

Department of Justice Regional Office when there is a charge 

of importing or exporting a narcotic, and in cases in which 

an appeal occurs. They are instructed that they should not 

normally reduce or vary a charge, or charge the lesser 

included offence of possession along with a trafficking or 

possession for the purpose of trafficking charge. They are 
also given general guidelines about when to proceed by 

information or by indictment, and when to bring to the 

Court's attention to the provisions of the Criminal Code 

relating to conditional and absolute discharges in 
cannabis-possession cases where there is a guilty plea. 

General prosecutorial policy is developed by the ADAG, 

Criminal Law. General litigation policy is developed by the 
Deputy Minister, the Associate Deputy Ministers, the 

Litigation and Charter Committees, the relevant ADAG's, 

Regional Office directors and section heads. 

The process of policy development for criminal prosecutions 
is further defined or informed: by the long-standing common 
law tradition of independence of the prosecutor; by court 
decisions which limit the types of policies that can be 

developed (policies can define who has prosecutorial 

authority and provide guidelines for the exercise of 
prosecutorial discretion, but should not set rules so 

strictly as to preclude  case-by-case decisions); and, by the 
fact that the majority of prosecutions are handled by agents 
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and this limits the type of policies, strategy or tactics the 
Department may want to make known to lawyers who act as Crown 
one day and defence the next. Without policy and guidelines, 

however, there are few limits on individual prosecutorial 

discretion. 

It is worth noting that the current Canadian debates about 

discretion within the courts tend to focus on how judges 
sentence. There is a federal sentencing commission and 
growing interest in the use of sentencing guidelines. There 

is little concern, currently, about prosecutorial discretion, 

except about plea bargaining, but this lack of interest is 
unlikely to persist. If sentencing guidelines are developed, 
legal and criminological interest will turn to the less 
visible prosecutorial decisions: whether to charge; whether 
to enter into plea discussions; whether to enter stays or 
withdrawals for reasons other than lack of proof; what 
sentence to recommend in what circumstances; whether to 

oppose bail; and, many other types of decisions. Such 
prosecutorial decisions will almost certainly become the 
subject of more public scrutiny. 

While it is possible to develop general guidelines for 
prosecutors and to enunciate policies defining situations in 
which prosecutors must seek advice from more senior legal 
authority, such policies and guidelines would be difficult to 
promulgate and enforce in a prosecutorial system primarily 
serviced by agents. The Department's delivery mode - mixed 
staff and agent - in itself places great limitations on what 
the Department can do in developing policy for criminal 
prosecutions. 
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The ADAG, Criminal Law has developed a policy/guideline 

manual for criminal prosecutions. This manual is a 

collection of policy memos directed to Departmental counsel 

who specialize in criminal prosecutions. The manual was 

developed for staff counsel and has not been circulated to 

agents. While the manual does not cover the types of 

discretionary decisions listed above, it does cover a range 
of common situations. 

4.4 Patterns of Prosecution 

Prosecutorial patterns for drugs offences were analysed in 
this evaluation. Information about the number and types of 
prosecutions and the outcomes of cases had to be obtained 
from sources outside the Department of Justice. As has been 
noted many times in this report, the Department does not have 
information which could be used to perform any type of 
pattern analysis. A case management system is currently 
being developed. If successful, this system could provide 
some basic pattern information at some future date, but only 
for cases handled by departmental counsel. This system 
limitation poses obvious problems in the use of information 
generated by it for understanding criminal prosecution since 

most prosecutions are handled by agents. (The potential 
value of the system for evaluation purpose is discussed in 
Chapter Nine.) 

Since no good departmental data are available, the evaluation 
tried to develop a picture of how drugs prosecutions are 
handled by using as many aifferent data sources as possible. 
For this evaluation, secondary information was extracted 
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from: aggregate data collected and published annually by the 

Bureau of Dangerous Drugs, Department of National Health and 

Welfare; from police enforcement data reported in Uniform 

Crime Reports, collected and published annually by Statistics 

Canada as the Crime and Traffic Enforcement Statistics; from 

case profile data extracted from departmental litigation 

files; and, from case/activity time information tabulated 

from the Montreal Regional Office's old information system. 

The Technical Appendix contains details on the data that were 
collected and the methodology used. A few comments are 

necessary in the body of the report to put this information 

in perspective. 

The first thing to understand is that each of these sources 

reports a slightly different phenomenon. The Bureau of 

Dangerous Drugs reports dispositions of charges in which 
drugs have been admitted into evidence. Counts of charges 
are reported by province, by section of the Narcotic Control 

Act and the Food and Drugs Act, and by outcome. It is not 

possible to distinguish charges handled by the Department of 
Justice from those handled by provincial Crown; nor, is it 
possible to identify conspiracy cases. 

The Uniform Crime Reports provide information about drugs 
offences known to the police, about charges laid, and about 

persons charged. Data are aggregated at the provincial 
level. The offence information is not reported in as much 
detail as in the Bureau of Dangerous Drugs reports. Municipal 
level information is not reported by offence. 
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The statistics from both the Bureau of Dangerous Drugs and 

the Uniform Crime Reports understate the number of known 

offences and known charges. They use a "most serious 

offence" counting rule - that is, when several offences or 

several charges arise in a single criminal transaction, only 

the most serious offence or charge is counted. The other 

charges vanish into the most serious charge. They represent 

conservative estimates of both the known level of crime and 

the actual numbers of charges laid. 

The case profile data and Montreal profile data used in the 
evaluation add some information about Regional Office 

activities, but do not cover enough offices to give a full 
picture. Nonetheless, the combination of data sources, and 

the strength of the patterns uncovered, provide a fairly good 
picture of the patterns in prosecutions of drugs offences. 

4.4.1 Drugs Prosecutions 

Table 4-3 contains counts of the number of drugs prosecutions 
in 1976 through 1984 compiled from the annual reports of the 
Bureau of Dangerous Drugs. The figures used by the Bureau of 
Dangerous Drugs come from drugs disposition applications 
(destruction requests). 

The Bureau provides totals for each of the last five years in 
its Annual Reports because applications are submitted by 
police departments to the Bureau of Dangerous Drugs when 
cases are completed. Previous years' totals are adjusted as 
reports are submitted. TO get more accurate estimates of the 
number of charges in recent years, final counts were 
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estimated based on past patterns of late form submission. The 

Technical Appendix contains the details of the estimation 

procedure used. 

As can be seen from Table 4-3, there have been major changes 

in the patterns of drugs prosecutions in the last nine years. 

The number of possession charges increased in rollercoaster 

fashion from 1976 until 1981, but has been dropping rapidly 

since then. In fact, the estimated final 1984 total of 

30,569 is 32 percent below the 1976 total, and 36 percent 

below the 1981 total. 

Possession is the most frequently charged offence. 

Trafficking, possession for the purpose of trafficking, 

importing and cultivating are less frequently charged. In 

1981, the peak year for drugs prosecutions, there were: 
47,995 possession charges; 5,541 trafficking charges; 8,325 

charges for possession for the purpose of trafficking; 173 

importing charges; and 238 cultivating charges. Possession 
of cannabis dominates all possession charges. Of the over 
30,000 possession charges in 1984, most were for possession 
of cannabis. (See Table 4-2.) 

The pattern of charging for trafficking and possession for 
the purpose of trafficking differs substantially from the 

Pattern for possession. Trafficking charges doubled between 

1976 and 1981, increasing from about 2,600 to about 5,500 

(Table 4-3). Possession for the purpose of trafficking 
charges increased by about 60 percent during the same period. 
Possession offences, on the other hand, increased about 
7 percent between 1976  and 1981.  
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TOTAL, WA 

TOTAL, FDA, Part III 

50,695 55,575 48,222 47,586 53,607 57,745 47,417 40,776 18,142 

560 	637 	683 	713 	781 	649 	680 	634 	447 

TABLE 4-3 

DRUGS OFFENCES (1) 

■■ ■■ 

1976 	1977 	1978 	1979 	1980 	1981 	1982 	1983 	1984* 

SIMPLE POSSSSION 
Narcotic Control Act 3(1) 44,008 46,830 39,076 38,462 43,669 45,819 35,607  30,149 28,416 

3(3)R 	35 	21 	255 	330 	244 	438 	374 	409 	493 
Food II Drugs Act, IV 41(1) 	990 	869 	907 	1,275 	800 	1,738 	1,268 	1,759 	1,660 

TOTAL POSSESSION 	 45,033 47,720 40,238 40,067 44,713 47,995 37,249 32,317 30,569 

TRAFFICKING 
Narcotic Control Act 4(1) 	2,111 	2,760 	3,411 	3,591 	3,614 	4,475 4,626 4,365 4,218 
Food L  Drugs Act,III 34(1) 	181 	226 	264 	230 	299 	183 	201 	166 	180 
Food i  Drugs Act, IV 42(1) 	329 	338 	309 	395 	762 	883 	659 	540 	512 

TOTAL TRAFFICKING 	 2,621 	3,324 3,984 4,216 4,675 5,541 	5,486 5,071 	4,910 

POSSESSION FOR PURPOSES OF 
TRAFFICKING 
Narcotic Control Act 4(2) 4,201 5,565 5,062 4,806 5,653 6,602 6,490 5,480 4,670 
Food L  Drugs Act,III 34(2) 	379 	411 	419 	483 	482 	466 	479 	468 	267 
Food à Drugs Act, IV 42(2) 	674 	561 	500 	748 1,089 	1,257 	971 	778 	697 

TOTAL PFP 	 5,254 6,537 5,981 6,037 7,224 8,325 7,940 6,726 5,634 

IMPORTING, NC& 5(1) 	123 	151 	149 	193 	204 	173 	128 	143 	98 

CULTIVATING, NCK 6(1) 	217 	248 	269 	204 	223 	238 	192 	230 	247 

TOTAL, =MING POSSOSSION 8,215 10,260 10,383 10,650 12,326 14,277 13,746 12,170 10,889 

GRAND TOTAL 	 53,248 	57,980 	50,621 50,717 57,039 62,272 50,995 44,487 41,458 

POSSESSION, t OF TOTAL 	84.6 	82.3 	79.5 	79.0 	78.4 	77.1 	73.0 	72.6 	73.7 

TOTAL, FOR, Part IV 	1,993 	1,768 	1,716 2,418 2,651 	3,878 2,898 3,077 2,869 

Charges  for offences involving pentamocine were under FDA through 1983; they are now under 
NICA but have been counted under FDA in 1984 to preserve consistency in the data. 

(1) Figures  for  the years 1976 through 1980 are final figures as reported by the Bureau of 
Dangerous Drugs, National Health and Welfare. Figures foc the years 1981 through 1984 are 
estimated final figures, calculated (rom preliminary figures reported by the Bureau (See 
Technical Appendix). 
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The pattern of charges for trafficking and for possession for 

the purpose of trafficking are similar to that for possession 

in one way: all peaked in 1981 and have been declining since 

then. 	Trafficking charges in that period have declined 

marginally (5,541 to 4,910). 	Possession charges for the 

purpose of trafficking have declined more dramatically (8,325 

to 5,634 or 32 percent). 

The decrease in charges of possession for the purpose of 

trafficking may be tied to a court challenge of the reverse 

onus provisions of s.4(2) of the Narcotic Control Act and 

5 .34(2) and s.42(2) of the Food and Drugs Act, Parts III and 

IV. A recent Supreme Court of Canada decision (The Queen v. 

Oakes, S.C.C., February 28, 1986, unreported) has held that 

reverse onus provisions of the Narcotic Control Act are 

unconstitutional. The RCMP report that charging practices 

began to change before the Supreme Court of Canada decision 

was handed down, and may reflect prediction by the police and 

Crown prosecutors of the expected result of the court 

challenge. 

The different patterns of increase and decrease have produced 

a change in the charge mix. In 1976, as shown in Table 4-3, 

possession charges made up 84.6 percent of all drugs charges 

reported by the Bureau of Dangerous Drugs. In 1984, that 

percentage had dropped to 73.7 percent. This is quite a 

significant change in charge mix and consequently in the type 
of drugs prosecutions the Department has to handle. 

Table 4-3 also presents totals by statute and section number. 

As the table shows, charges under the Narcotic Control Act 
make up most of the drugs charges. In 1976, there were only 
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2,553 charges under the Food and Drugs Act. In 1984, there 

were only 3,316 charges. 

The pattern of decreasing numbers of possession charges and 

an increasing proportion (not volume) of charges for 

trafficking and possession for the purpose of trafficking 

does not hold in all provinces. Table 4-4 contains figures 

for convictions under the Narcotic Control Act by province. 

As shown, the proportion of convictions for possession has 

been dropping in the Maritimes, Quebec, Ontario, 

Saskatchewan, Alberta and the Territories, but is remaining 

fairly constant in Manitoba and British Columbia. Quebec has 

probably experienced the most dramatic change, going from 

about 75 percent possession convictions in 1976 to under 60 

percent in 1984. Quebec also has the highest proportion of 

trafficking and possession for the purpose of trafficking 

convictions of any province - 22 percent in 1976, rising to 

40 percent in 1982 and 41 percent in 1984. 

Some provinces are experiencing a greater change in crime mix 
than others. It should be noted, however, that even in those 

provinces in which there has been a proportional shift away 
from possession charges toward trafficking and possession for 

the purpose of trafficking, the shift has come from a 

reduction in the number of possession charges since 1981, 

rather than from a significant increase in either trafficking 

or possession for the purpose of trafficking cases. 

Aggregate information is not available on the number of 

drugs-related conspiracy cases or the number of cases 

involving complex types -  of evidence, such as evidence 

obtained from a wire-tap. 	These are, perhaps, the most 
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TABLE 4-9 

DISTRIBUTION OF 
CONVICTIONS UNDER THE NARCOTIC CONTROL ACT BY PROVINCE 

1976 TO 1984 
(PERCENTAGES BY TYPE OF OFFENCE) 

■■■■■■■■■■■■■■■■■ ...... ■■ ............... ■■■■■■■■■■■■■■■■■■■ 

PROVINCE 	1976 	1977 	1978 	1979 	1980 	1981 	1982 	1983 	1984 

MARITIMES 
possession , 87.6 	83.8 	83.6 	85.1 	84.9 	82.3 	82.6 	78.5 	81.6 
treficking(1)12.0 	16.0 	15.9 	14.8 	14.9 	17.6 	17.2 	20.1 	17.5 
other charges 	.3 	.2 	.6 	.2 	.2 	.1 	.2 	1.5 	.9 

QUEBEC 
possession 	76.4 	70.4 	61.2 	60.1 	62.7 	59.4 	58.4 	64.6 	57.7 
trafficking(1)22.2 	28.2 	37.1 	37.9 	35.3 	38.4 	40.2 	34.1 	41.1 
other charges 1.4 	1.4 	1.6 	2.0 	2.1 	2.2 	1.4 	1.3 	1.2 

ONTARIO 
possession 	91.0 	89.7 	88.1 	88.9 87.8 	87.8 	82.7 	79.4 	81.6 
trafficking(1) 8.8 	10.1 	10.9 	10.4 	11.3 	11.3 	15.6 	18.6 	16.2 
other charges 	.3 	.3 	1.0 	.7 	.9 	.9 	1.7 	1.9 	2.2 

MANITOBA 
possession 	87.7 89.8 84.6 85.2 84.6 	87.5 82.5 86.5 	87.6 
trafficking(1)11.3 	10.1 	15.0 	14.6 	15.1 	12.1 	16.0 	12.5 	9.5 
other charges 1.1 	.1 	.4 	.2 	.4 	.4 	1.5 	1.0 	2.9 

SASKATCHEWAN 
possession 	94.2 	91.7 	88.0 87.8 	87.2 	85.7 	90.8 	90.8 	87.1 
trafficking(1) 5.7 	7.9 	11.4 	11.7 	11.9 	13.3 	8.8 	8.9 	8.1 
other charges 	.1 	.4 	.6 	.5 	.8 	1.0 	.4 	.3 	4.8 

ALBERTA 
possession 	94.0 93.3 	90.8 90.6 90.2 86.8 84.9 84.6 	84.6 
trafficking(1) 5.8 	6.5 	8.7 	9.2 	9.6 	12.2 	14.8 	14.7 	13.6 
other charges 	.2 	.2 	.5 	.1 	.2 	.9 	.2 	.7 	1.8 

BRITISH COLUMBIA 
possession 	87.1 	84.5 	84.1 	78.9 	85.7 	84.7 	82.1 	85.5 	83.2 
trafficking(1)12.6 	15.2 	15.2 	20.5 	13.9 	15.0 	17.6 	13.7 	15.1 
other charges 	.3 	.4 	.6 	.6 	.4 	.3 	.3 	.8 	1.7 

TERRITORIES 
possession 	95.9 93.0 89.7 82.8 82.4 	89.8 	78.2 76.8 	83.9 
trafficking(1) 4.1 	6.6 	10.3 	16.7 	17.0 	9.8 	21.8 	22.6 	15.6 
other charges 0.0 	.3 	0.0 	.5 	.6 	.4 	0.0 	.5 	.5 

TOTAL 
Possession 	89.3 87.2 84.0 83.5 84.5 82.7 78.8 78.4 	78.5 
trafficking(1)10.3 	12.5 	15.1 	15.8 	14.8 	16.4 	20.2 	20.3 	19.6 
other charges 	.4 	.4 	.9 	.7 	.7 	.9 	1.0 	1.3 	1.9 

■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■ 

(1) Includes possession for the purpose of trafficking 
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complex types of drugs prosecution. 	The only available 

information on the number of drugs-related conspiracy cases 

comes from the old information system used in the Montreal 

Regional Office where, in 1984, there were concurrent 

conspiracy charges in about 15 percent of all non-possession 

drugs cases (trafficking, possession for the purpose of 

trafficking, and importation). 

4.4.2 Prosecutions of Other Federal Statutes 

Reported prosecutions for other federal statutes are dropping 

even more rapidly than prosecutions for drugs offences. Table 

4-5 shows the number of offences cleared by charge, as 

reported by Statistics Canada in the annual Crime and Traffic 

Enforcement Statistics (Catalogue No. 85-205). 

Charges under other federal statutes reached a high point in 
1978 with 55,362 offences cleared by charge. 8  By 1984 the 
number of offences cleared by charge had dropped to 15,408 

(by 72 percent). In 1978, federal statute charges (excluding 

drugs offences) exceeded drugs charges. By 1984, the number 
of other federal statute charges was only 37 percent of the 
number of drugs charges. Enforcement actions, as reported by 

Statistics Canada, are decreasing rapidly. 

8The Canadian Centre for Justice Statistics publishes 
statistics drawn from data submitted by police forces across 
the country. To avoid double-counting of incidents, only the 
most serious offence - of multiple offences committed at the 
same time - is reported. - For any given category, the total 
number of offences exceed the number in the table by some 
unknown factor. 
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The charging rate is falling more rapidly than the offence 

rate. Table 4-5 contains Crime and Traffic Enforcement 

Statistics information about the number of offences and the 

number of offences cleared by charge and cleared otherwise. 

As can be seen from the table, actual offences known to the 

police rose from about 44,000 in 1974 to a high of 73,000 in 

1978 and dropped to 37,000 in 1984. During the same period 

the charging rate - that is, the proportion of offences known 

to the police that resulted in a charge - dropped from about 

80 percent to around 55 percent. 

The drop in the charging rate is not the result of fewer 

cases being solved. During the same ten-year period, the 

number of offences cleared in some way other than by a charge 

- where the police or policing agency believe they can 

identify the offender but have some reason not to proceed 

with a prosecution - increased from 9,480 to 17,768. This is 

a change from 21 percent to 48 percent in offences cleared in 

some manner other than by charge. The trend in both the 

number of offences and the charge rate is downward, and 

falling rapidly. 

Detailed information about charges under most federal 

statutes with criminal sanctions is not available from 

Statistics Canada. The Crime and Traffic Enforcement 

Statistics only provide offence information relating to the 

Immigration Act, the Canada Shipping Act, the Juvenile 

Delinquents Act, the Customs Act, the Excise Act and the 

Bankruptcy Act (the last three aggregates in Table 4-5). 

While total charges are àecreasing rapidly, the number of 

charges under some statutes is increasing. Canada Shipping 
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6,048 5,702 

	

2,651 	2,228 

	

3,137 	2,582 

7,915 
2,574 
4,903 

8,387 
3,350 
4,460 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

TABLE 4-5 

ACTUAL OFFENCES AND  CLEARANCE PATTERNS, OTHER PeneRAL swum 

1974 	1975 1976 	1977 	1978 	1979 	1980 	1981 	1982 	1983 	1984 

CANADA SHIPPING ACT 
Actual Offences 	1,670 	1,706 	1,709 4,114 5,167 6,657 6,111 
Cleared by Charge 	1,213 	1,021 	1,077 	1,659 2,076 2,449 2,269 
Cleared Otherwise 	284 	464 	288 2,312 2,840 3,997 3,548 

CUSTOMS, EXCISE AND BANKRUPTCY ACTS 
Actual Offences 	7,144 7,253 6,373 6,251 
Cleared by Charge 	1,308 	746 	492 	562 
Cleared Ctherwise 	4,386 4,551 4,167 4,136  

	

6,427 6,528 5,620 5,441 	5,689 4,795 4,370 
674 	655 	872 	761 	627 	427 	639 

4,269 4,003 3,476 2,884 2,605 2,836 2,420 

JUVENILE DELIQUENTS ACT 
Actual Offences 	3,573 
Cleared by Charge 	2,305 
Cleared Otherwise 	869 

	

3,627 	3,552 	3,304 	3,545 2,826 2,869 2,608 	1,725 	1,601 

	

2,305 	2,221 	2,144 	2,199 	1,569 1,438 	1,308 	847 	896 

	

906 	882 	878 	1,026 	1,060 1,190 	1,137 	659 	563 

699 
358 
259 

IbINIGRATION Acr 
Actual Offences 
Cleared by Charge 
Cleared Ctherwise 

N/A 5,497 4,567 4,234 3,964 3,974 4,638 5,139 4,481 
N/A 	3,288 	2,499 	2,168 2.152 	1,553 	1,953 	1,811 	1,128 
N/A 	1,791 	1,171 	1,271 	1,284 	1,591 	1,482 	2,501 	2,384 

01liER FEDERAL STATUTES 
Actual Offences 	32,007 
Cleared by Charge 26,305 
Cleared Otherwise 	3,671 

32,386 38,863 46,616 53,578 37,389 
25,469 30,533 38,828 47,914 28,047 
3,841 4,235 4,056 4,993 7,732 

27,025 27,249 30,475 25,842 
17,470 18,295 18,418 13,133 
7,394 6,601 6,626 8,473 

19,422 
10,709 
7,798 

eaTAL 
Actual Offences 
Cleared by Charge 
Cleated Ctherwise 
Uncleared 

44,394 44,972 50,497 
30,861 29,541 34,323 
9,480 9,762 9,572 
4,053 5,669 6,602 

65,782 73,284 57,634 45,589 45,320 48,229 45,764 36,887 
46,481 55,362 34,880 24,201 24,568 24,073 19,617 15,408 
13,173 14,299 18,063 16,896 15,350 13,954 18,833 17,768 
6,128 3,623 4,691 4,492 5,402 10,202 7,314 3,711 

Source: "Crime and Traffic Enforcement 
Catalogue No. 85-205 

Statistics*, Annual; Statistics Canada 
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Act offences have increased 470 percent in ten years and 

charges have increased over 200 percent. Offences under the 

Immigration Act have remained about constant but charges have 

declined by two-thirds. 

There is a countervailing pattern that may moderate the 

apparent rapid decline in prosecutions under other federal 

statutes. The RCMP report some reduction in their 

enforcement functions and an increase in Departmental 

enforcement activities done independently of the police. 

Except for a few enforcement agencies such as the railway 

police, neither the Uniform Crime Reports nor the RCMP 

operational statistics would pick up increased enforcement 

activity by non-police agencies. Prosecutions initiated as 

the result of investigations by Departmental enforcement 

officers, and not reported through the police, are not 

reported in aggregate statistics. The magnitude of this 

countervailing pattern is not known and will not be known 

until the Department has information systems which count all 

cases. Preliminary contacts with Customs, National Parks, 

Employment and Immigration, and Consumer and Corporate 

Affairs indicate that the aggregate numbers are not great. 

For example, Customs reported that in 1985, there were only 

24 cases referred directly to the Department of Justice and 

not reported to the RCMP. 

The overall impression one gets from the statistics compiled 

from the various sources is that the Department of Justice 

may be hard pressed to anticipate the volume of criminal 

prosecution work, beyond safely predicting a general decline. 

The rate of decline varies -by statute and there are even some 

increases. The rapid overall rate of decline does suggest 
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that there may be excess resources allocated to criminal 

prosecutions within the Department. Whether this is so or 

not depends on the work demands of various types of charges. 

The impact of the different levels of effort and resources 

needed for different charges and different types of cases 

will be explored later in the chapter. 

4.4.3 Case Outcome in Drugs Prosecutions 

Case outcome patterns for drugs prosecutions have not changed 

much in the last ten years. In the overwhelming majority of 

cases, the result is a guilty outcome. Of those cases that 

do not end with a stay or withdrawal of charges or with the 

defendant failing to appear, about 95 percent end in a guilty 

outcome - either a guilty plea or a finding of guilt after 

trial. The pattern varies little from province to province 

(Table 4-6). 

The pattern does vary by offence. Acquittal rates, while low 

for all sections of the Narcotic Control Act and the Food and 

Drugs Act, are lowest for possession charges and highest for 

possession for the purpose of trafficking. For example, in 

1984 there were 30 acquittals for every 1,000 charges for 

possession for the purpose of trafficking or trafficking 

under the Narcotic Control Act. Under the same Act, there 

were only nine not-guilty outcomes for every 1,000 guilty 

outcomes for charges for possession. 

While the outcome pattern for cases that get to a hearing is 

one in which almost all charges end in a guilty plea or a 

guilty outcome after trial, there are large differences 
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TABLE 4-6 

NARCOTIC CONTROL  ACT AND FOOD AND DRUGS ACT 
GUILTY OUTCOMES AS PERCENT OF OUTCOMES OTHER THAN 

STAY, WITHDRNMAL AND FAILURE TO APPEAR 

PROVINCE 	1976 	1977 	1978 	1979 	1980 	1981 	1982 	1983 	1984 

Nfld. 	97.1 	97.8 	98.7 	99.0 	98.5 	98.6 	97.3 	98.1 	99.0 

P.E.I. 	96.2 	98.2 	96.7 	98.7 	96.5 	98.2 	95.1 	99.2 	99.2 

N.S. 	95.9 	97.2 	96.9 	97.2 	96.8 	98.2 	96.4 	97.1 	98.3 

N.B. 	97.3 	98.7 	98.3 	97.6 	97.5 	97.3 	97.6 	98.8 	98.0 

Que. 	94.6 	95.8 	95.3 	96.6 	96.7 	96.4 	97.0 	96.3 	95.7 

Ont. 	93.7 	94.1 	93.6 	94.3 	93.8 	93.8 	93.1 	92.3 	92.7 

Man. 	93.4 	92.4 	92.2 	93.1 	93.1 	94.0 	94.6 	96.2 	97.7 

Sask. 	97.2 	97.8 	96.7 	97.3 	98.3 	98.1 	97.4 	98.3 	97.4 

Alta. 	96.7 	95.4 	95.7 	94.7 	93.2 	94.0 	92.8 	92.5 	93.6 

B.C. 	93.0 	92.2 	93.1 	93.9 	94.9 	96.4 	94.2 	92.9 	94.7 

N.W.T. 	98.3 	97.3 	96.7 	98.6 	98.5 	95.5 	98.0 	98.1 	93.2 

Yukon 	97.4 	98.2 	97.1 100.0 100.0 100.0 	94.9 	94.6 	99.2 

CANADA 	94.6 	94.6 	94.5 	95.0 	94.7 	95.1 	94.4 	94.1 	94.6 

■■■■■■■■ 	 ........ ■■■■■■■■■■■■■■■■■■■■■ ........ ■■ .............. 

Source: Compiled from annual reports from the Bureau of Dangerous Drugs 
(NHW) "Narcotic, Controlled and Restricted Drug Statistics" 
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ONTARIO 
Overall 

MANITOBA 
Overall 

TABLE 4-1 

NARCOTIC CONTROL  ACT AND FOOD AND DRUGS ACT 
STAY/WITHDRAWAL RATES, BY PROVINCE -- 

1976 TO 1984 

■■■■■■■ ..... ■■■■■■■■■■•■■■■■■■■■■■■■■•■■■S■■■■■■■s■■■ ...... ■■■■■■■■■ ........ 

PROVINCE 	1976* 1977* 1978* 1979* 1980* 1981 	1982 	1983 	1984 

NEWFOUNDLAND 
Overall 	3.9 	6.8 	6.1 	7.0 	4.6 	6.5 	7.3 	9.0 	6.6 

PRINCE EDWARD ISLAND 
Overall 	11.3 	11.4 	2.4 	3.7 	8.2 	4.5 	2.9 	1.5 	5.7 

NOVA SCOTIA 
Overall 	4.0 	6.4 	4.1 	3.9 	4.9 	4.7 	4.8 	7.7 	5.5 

NEW BRUNSWICK 
Overall 	5.8 	6.3 	4.1 	5.6 	4.2 	5.3 	5.5 	2.7 	2.9 

QUEBEC 
Overall 	5.3 	5.2 	5.4 	5.6 	4.9 	4.5 	3.4 	3.4 	3.3 

20.9 	21.4 	21.1 	21.8 	21.2 	21.5 	22.0 	22.2 	20.3 

13.8 	14.4 	16.0 	17.7 	16.1 	17.2 	19.7 	21.7 	20.3 

SASKATCHEWAN 
Overall 	7.4 	8.4 	11.0 	8.7 	7.8 	8.1 	8.6 	9.7 	11.7 

ALBERTA 
Overall 	13.3 	18.6 	21.1 	18.5 	16.9 	20.0 	20.5 	22.5 	17.5 

BRITISH COLUMBIA 
Overall 	18.9 	21.9 	21.7 	20.0 	22.2 	19.9 	18.8 	17.5 	18.2 

NORTHWEST TERRITORIES 
Overall 	12.3 	5.7 	5.7 	5.7 	5.1 	6.3 	9.5 	7.2 	8.8 

YUKON TERRITORY 
Overall 	5.3 	3.4 	2.8 	4.9 	5.2 	10.2 	9.3 	10.4 	11.4 

CANADA 
Overall 	15.5 	17.4 	17.5 	17.1 	17.0 	17.0 	16.7 	16.2 	15.3 

* Based on Final Figures 
Data Source: Bureau of Dangerous Drugs "Narcotic, Controlled and Restricted 

Drugs Statistics", Annual 
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between the provinces in the proportion of charges that are 
stayed or withdrawn. Table 4-7 contains the stay/withdrawal 

rates by province for charges under the Narcotic Control Act 

and the Food and Drugs Act. 

While the likelihood of a guilty outcome once a case gets to 

trial does not vary in any significant way from province to 

province, the stay/withdrawal rates vary considerably. 

Nationally the stay/withdrawal rate is about 16 percent. The 

rates range from a low of about 5 percent in Quebec (where 

provincial Crown handle most prosecutions) to a high of over 

20 percent in Ontario. The provincial patterns have been 
fairly stable over the period shown in the table. 

This highly variable stay/withdrawal pattern raises many 

questions; in particular, why should the stay/withdrawal rate 

vary so much from province to province, particularly when the 

guilty outcome rate for those cases that do get to a hearing 

varies hardly at all? 

There is no easy answer to this question. 	The stay/ 

withdrawal decision is a major prosecutorial discretionary 

decision. The Department has no policy or guidelines to help 

inform this decision. Charges may be stayed if there is 

another related proceeding; charges may be withdrawn if there 

is insufficient evidence. Provincial stay/withdrawal rates 

may vary because of differences in the quality of cases 

brought forward by the police and/or the level of 

prosecutorial involvement in the initial decision to lay 

charges and/or different stay/withdrawal rates for different 

types of charges. 
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Charges are stayed or withdrawn for other reasons. While 
little research has been done in Canada, there is some 
evidence from a study in British Columbia ("The Burnaby 
Experimental Public Defender Project", 1981) that provincial 
and federal Crown counsel enter stays or withdraw charges for 
a variety of other reasons ranging from agreements to stay if 
a co-accused pleads guilty, to situations where Crown decides 
that the offence is minor and nothing would be gained by 

proceeding. 

As it stands now, there is great variation in an individual's 

likelihood of being convicted on a drugs offence, depending 

on the province in which the person is charged, and that 
variation can be tied back to provincial patterns of stay and 
withdrawal of charges. There is the appearance of inequity 
in the operation of the system. This is clearly an area the 
Department should explore further. The Department is 
responsible for most drugs prosecutions in the country. If 
the system is working unfairly, and the likelihood of being 
convicted and subjected to a criminal sanction depends upon 
where an accused lived and not on what that person did or on 
the quality of the case, then the Department has some 

responsibility for uncovering the reasons for the inequity 
and correcting it. The stay/withdrawal decision is a major 
prosecutorial discretionary decision and should be closely 

scrutinized. 

4.4.4 Case Outcomes for Other Federal Statutes 

No, information is available about the outcome of charges 
under federal statutes other than the Narcotic Control Act 
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and the Food and Drugs Act. The case management system 

currently being implemented in the Department may provide 

that information for staff counsel cases. There are no 

current plans to implement a comparable system for agents, so 

it is unlikely that the Department will know, in the near 

future, the overall outcomes of the federal prosecutions for 

which it is responsible. 

4.4.5 Sentences in Drugs Prosecutions 

Sentencing data from the Bureau of Dangerous Drugs is 

available for charges under the Narcotic Control Act and the 

Food and Drugs Act. Table 4-8 contains that information by 

province. The most frequent outcome is a fine (in about 45 

percent of cases nationally). Since 1982, 17 percent of 

sentences have involved some prison term. 

Analysis of Bureau of Dangerous Drugs data showed that 37 

percent of incarcerative sentences were for less than one 

month; an additional 37 percent for one to six months. Of a 

total of 27,614 sentences in 1984, 15,991 were for a fine, 

while only 48 sentences involved a prison term of six years 

or more. 	As might be expected, length of incarceration 

varied by charge. 	Sixty-f ive percent of incarcerative 

sentences for possession were for less than one month and 

only three percent for one to seven years (Bureau of 

Dangerous Drugs categories). Only 23-25 percent of 

incarcerative sentences for trafficking and possession for 

the purpose of trafficking were for less than one month while 

22 percent were for one to seven years. 
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46.7 
19.8 
26.8 
3.9 

38.9 
23.5 
28.7 
6.8 

37.7 
25.5 
25.9 
6.1 

49.6 
22.4 
20.0 
7.0 

53.8 
22.9 
13.5 
7.3 

49.5 
23.2 
16.6 
9.0 

59.1 
24.1 
7.7 
6.6 

64.8 
11.5 
15.7 
4.0 

68.1 
16.1 
7.4 
5.8 

51.2 
22.7 
15.7 
5.3 

32.0 
8.6 
33.5 
20.9 

36.6 
9.8 

34.1 
13.8 

66.6 
12.5 
11.7 
6.4 

62.9 
22.0 
7.5 
6.3 

53.0 
25.8 
12.0 
5.2 

32.3 
8.8 
32.8 
21.4 

40.0 
7.8 

31.3 
14.4 

52.2 
7.0 

27.0 
7.4 

55.9 
8.3 
25.3 
8.4 

44.0 
9.6 

40.8 
2.4 

66.1 
11.0 
15.9 
4.1 

64.9 
15.2 
13.8 
4.1 

46.0 
31.8 
12.3 
5.4 

31.2 
10.4 
32.2 
21.1 

31.6 
10.1 
29.8 
16.0 

20.1 
8.5 

61.0 
3.7 

68.1 
10.7 
14.5 
3.9 

65.4 
16.0 
10.7 
5.6 

45.0 
32.7 
13.5 
5.6 

31.3 
9.6 

32.8 
21.8 

37.9 
10.5 
28.2 
17.7 

32.9 
8.7 

47.0 
8.2 

67.9 
10.9 
13.3 
4.9 

60.9 
22.1 
10.3 
4.2 

49.0 
31.4 
11.5 
4.9 

30.7 
10.5 
32.8 
21.2 

34.6 
11.3 
32.2 
16.1 

40.7 
26.0 
27.1 
4.5 

67.2 
12.8 
13.5 
4.7 

59.3 
24.6 
8.3 
5.3 

49.2 
30.2 
12.5 
4.5 

33.6 
11.6 
28.3 
21.5 

39.4 
9.2 

29.3 
17.2 

46.9 
10.8 
28.4 
11.0 

51.3 
9.4 

28.1 
8.7 

55.9 
10.1 
24.6 
7.8 

53.1 
10.8 
26.3 
8.1 

32.9 
14.9 
24.8 
22.0 

38.0 
11.8 
26.5 
19.7 

31.6 
18.0 
22.2 
22.2 

33.4 
11.0 
30.9 
21.7 

32.5 
17.0 
24.4 
20.3 

38.9 
8.6 

30.4 
20.3 

54.4 
9.3 

24.7 
8.6 

58.2 
10.1 
20.4 
9.7 

58.0 
10.7 
17.3 
11.7 

52.5 
28.1 
13.1 
3.4 

55.5 
22.0 
15.4 
3.4 

52.2 
27.8 
12.6 
3.3 

65.4 
15.4 
11.0 
4.8 

61.3 
20.3 
8.0 
7.7 

63.3 
22.0 
7.5 
5.5 

64.5 
20.4 
7.3 
5.5 

64.1 
25.1 
6.8 
2.7 

69.3 
20.1 
5.7 
2.9 

61.9 
15.2 
15.2 
2.9 

83.0 
9.6 
5.2 
1.5 

75.2 
16.3 
2.1 
5.7 

TABLE 4- 13 

SELECTED OUTCOMES AS PERCENT OF TOTAL CHARGES 
NARCOTIC CONTROL  ACT AND FOOD AND DRUGS Acr (1) 

PROVINCE 

NEWFOUNDLAND 
Fine 
Gaol 
Cther Guilty 
Stay/Wd 

1976 	1977 	1978 	1979 	1980 	1981* 1982* 1983* 1984* 

	

54.4 	60.0 

	

18.7 	22.0 

	

20.9 	10.2 

	

4.6 	6.5 

PRINCE EDWARD ISLAND ' 
Fine 	63.6 	32.5 
Gaol 	6.6 	17.1 
Cther Guilty 14.6 37.4 
Stay/Wd 	11.3 	11.4 

NOVA SCOTIA 
Fine 
Gaol 
Other Guilty 
Stay/Wd 

NEW BRUNSWICK 
Fine 
Gaol 
Cther Guilty 
Stay/Wd 

QUEBEC 
Fine 
Gaol 
Other Guilty 
Stay/Wd 

ONTARIO 
Fine 
Gaol 
Cther Guilty 
Stay/Wd 

MANITOBA 
Fine 
Gaol 
Other Guilty 
Stay/Wd 

SASKATCHEWAN 
Fine 
Gaol 
Cther Guilty 
Stay/Wd 



ALBERTA 
Fine 	68.0 	65.8 	61.3 	61.8 	59.8 	55.3 	51.3 	50.6 	57.1 
Gaol 	7.8 	7.2 	9.5 	10.8 	11.7 	15.4 	18.5 	17.9 	16.5 
Other Guilty 7.9 	4.6 	4.6 	4.6 	5.1 	4.5 	4.1 	3.2 	3.6 
Stay/Wd 	13.3 	18.6 	21.1 	18.5 	16.9 	20.0 	10.5 	22.5 	17.5 

BRITISH COLUMBIA 
Fine 	45.3 	42.1 	41.3 	42.5 	43.7 	47.3 	45.8 	48.3 	46.9 
Gao]. 	11.5 	10.9 	11.2 	12.0 	8.6 	10.6 	13.6 	12.5 	13.9 
Other Guilty 18.5 	18.9 	20.5 	20.6 	21.6 	19.2 	17.0 	15.9 	16.7 
Stay/Wd 	18.9 	21.9 	21.7 	20.0 	22.2 	19.9 	18.8 	17.5 	18.2 

NORTHWEST TERRITORIES 
Fine 	61.6 	73.9 	69.8 	63.1 	67.2 	66.7 	60.9 	55.9 	59.3 
Gaol 	18.1 	10.2 	12.6 	20.4 	16.1 	17.2 	23.7 	29.7 	21.2 
Other Guilty 	6.5 	7.6 	8.8 	9.6 	10.2 	5.2 	4.1 	5.4 	4.4 
Stay/Wd 	12.3 	5.7 	5.7 	5.7 	5.1 	6.3 	9.5 	7.2 	8.8 

YUKON TERRITORY 
Fine 	60.7 	63.8 	66.9 	72.1 	70.7 	63.3 	61.6 	66.0 	61.4 
Gaol 	2.8 	8.6 	12.7 	9.8 	15.5 	14.3 	12.8 	9.7 	17.1 
Other Guilty 28.7 	22.4 	14.8 	13.1 	6.9 	12.2 	11.6 	9.0 	9.3 
Stay/Wd 	5.3 	3.4 	2.8 	4.9 	5.2 	10.2 	9.3 	10.4 	11.4 

CANADA 
Fine 	46.1 	45.6 	42.7 	42.8 	43.1 	44.3 	43.7 	44.9 	45.8 
Gaol 	10.7 	11.0 	13.2 	13.3 	13.0 	14.8 	17.2 	17.4 	17.7 
Other Guilty 23.2 	21.5 	22.0 	22.6 	22.5 	19.8 	17.8 	16.5 	16.6 
StaylUd 	15.5 	17.4 	17.5 	17.1 	17.0 	17.0 	16.7 	16.2 	15.3 

(1) TOtals do not equal 100%, other non-guilty outcomes not included in 
table; 
Preliminary Data, final figures not yet available 
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The interprovincial variation in sentencing is quite 

substantial. The likelihood of a prison or gaol sentence 

varies from province to province with incarceration rates 

ranging from a high of over 20 percent in Quebec to a low of 

about 10 percent in Saskatchewan. While the published data 

from the Bureau of Dangerous Drugs does not lend itself to 

direct comparison, the variation in incarceration rates is 

most likely tied to the differential charge mix in the 

various provinces. Quebec has the highest proportion of 

trafficking and possession for the purpose of trafficking 

cases (currently about 40 percent); Saskatchewan has one Of 

the lowest (currently 9.1 percent). 

Incarcerative sentences are strongly tied to charge. No 

provincial data are available but, nationally, only 7 percent 

of Narcotic Control Act possession charges (9.3(1)) resulted 

in incarcerative sentences in 1984; 56 percent of trafficking 

charges (NCA s.4(1)) resulted in a prison or gaol term; 43 

percent of possession for the purpose of trafficking charges 

resulted in a gaol or prison term. For trafficking offences 

there were almost no absolute discharges (15 out of 7,544 

charges in 1984). For possession, 7 percent of all charges 

resulted in an absolute discharge. (The pattern is similar 

for Food and Drugs Act charges, though the numbers are 

smaller.) The overwhelming sentencing pattern is one where 

fines are used, not incarceration. Analysis of outcome data 

from the Bureau of Dangerous Drugs raises many questions. The 

published reports used in this evaluation provide some 

insight into how drugs cases are handled by the Department of 

Justice. The published data, however, can only be used 

"ecologically" - that is, to look at higher order aggregate 

patterns. Detailed questions about how staff and agents 
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handle cases and about court level or intraprovincial 

variation cannot be answered. 

The Bureau of Dangerous Drugs does maintain the data used to 

generate their Annual Reports in a computerized form. The 

computerized data identify court locations and could be used 

to identify agent and staff cases as well as to look at 

intraprovincial variation. The Department should consider 

accessing these data and performing detailed analysis. The 

analysis would not be difficult and many of the questions 

that the Departmental information systems cannot answer about 

drugs prosecutions could be answered using Bureau of 

Dangerous Drugs data. 

4.5 Time by Activity 

There is clearly a major difference between the amount of 

lawyer time and the consequent aggregate human resources 

needed to handle routine drugs prosecutions and complex 

trafficking or conspiracy cases. With the growing force of 

the Charter and reported increases in conspiracy charges, the 

divergence in lawyer time - and police time - for these two 

types of cases will most likely increase. 

The ability to estimate these differences in time is 

extremely important in a period of constrained resources and 

decreasing numbers of routine drugs prosecutions. /f, for 

example, drugs prosecutions were to decrease by another 20 

percent, would that mean that required resources should also 

decrease by 20 percent? The temptation, when information is 

lacking, is to assume that required resources increase or 
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decrease in linear relation to the number of cases. That is, 

if cases increase by 15 percent, required resources increase 

by 15 percent; if cases decrease by 25 percent, required 

resources decrease by 25 percent. 

This is clearly not the situation for staff-handled 

prosecutions. 	Complex cases require resources of greater 

magnitude than routine cases. 	To determine required 

resources, it is essential to know both the ratio of lawyer 

time committed to routine and complex cases, and the overall 

volume of cases. Most routine drugs prosecutions involve 

charges for possession and result in a guilty plea and a 

fine. In courts served by Regional Offices, these routine 

cases are handled in "batches" by duty prosecutors. A 

prosecutor is assigned to a court and is responsible for all 

the cases called in court on that day. If there is nothing 

unusual about a case and a guilty plea is entered, it remains 

part of the batch. If a not-guilty plea is entered and a 

trial is scheduled, the case becomes a unique entity, handled 

separately and separately assigned to an individual lawyer. 

It is no longer part of a batch. (Some cases, because of the 

facts or charges, are never part of a batch.) 

The crucial factors that determine the amount of time, and 

consequently the resources, needed to handle criminal 

prosecutions are the ratio of cases to duty prosecutor days 

and the mix of routine and non-routine cases. The ratio of 

cases to duty prosecutor days is a shorthand phrase for a 

complex system of interrelationships between volume of cases, 

temporal variation in charging, number of court days 

necessary to handle those cases on initial appearances, 

number of courtrooms and judges available, and backlog of 
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cases. For example, if a duty prosecutor in a courtroom can 

handle up to 50 appearances in a morning and 50 in an 
afternoon, then anything up to 50 appearances requires half a 

day's time; between 50 and 100 appearances requires one full 

day. The cost per appearance varies in a stepwise fashion. 

Figure 4-1 shows this relationship graphically. 

Figure 4-1 

Cost Per Appearance 

In this 
assuming 
$400. A 
assumed 

figure, the cost per appearance is calculatea 

that a full  court  day for a duty prosecutor costs 

half day costs $200. While not strictly true, it is 

- in order to make the example mathematically simple 
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- that if there are not enough appearances to fill up a half 

day or a full day, the remaining time is lost: the staff 

lawyer engages in no other activities. As the figure shows, 

if a duty prosecutor is assigned to a court for half a day 

and there is only one appearance, that appearance costs $200. 

If there are 50 appearances (the maximum that can be handled 

in this example) the average cost per appearance drops to $4. 

If appearances are scheduled for the second half of the day, 

the cost per appearance increases to $7.8 for 51 appearances, 

but drops back to $4 per appearance when the number of 

appearances reaches 100. The pattern of increase, then 

reduction back to $4 per appearance is repeated for each half 

day of duty prosecutor time, but the increase is less every 

time a half day is added. As the volume increases, the 

average cost per case for all cases approaches the least-cost 

situation. 

Continuing with this example, one duty prosecutor position is 

needed to handle every 100 appearances, or to handle a full 

docket in every initial courtroom appearance. Costs per 

appearance decrease only as lawyer dead-time decreases. If 

there is too much work for one duty prosecutor, but not 

enough to keep two working, average costs increase. There 

are aggregate cost increases every time an additional lawyer 

is needed, and aggregate cost decreases only when workloads 

decrease enough to need one lawyer less. 

The number of duty prosecutors is tied to how cases are 

scheduled, as well as to how many are scheduled. Following 

the example, if a local court has remand court every day, but 

only about 20 daily scheduled appearances, the court costs 

Per appearance and the associated duty prosecutor costs per 
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appearance are higher than in a court which handles the saine 

 number of appearances (100) in one day. 

Generally, in courts with higher volumes, the per-appearance 

and per-case costs decrease for both the prosecution and 

other court services until the capacity of the court is 

reached. In prosecutors' offices the same pattern holds 

true: average per-case costs tends to be lower in large 

offices. 

From a resource perspective, this means that cost savings are 

realized only when workloads decrease enough to need one 

lawyer less; but as the workload decreases toward that point, 

average case costs increase. A 15 percent decrease in cases 

might mean an 8 or . 10 percent decrease in needed resources. 

Similarly, a 15 percent increase in cases might require only 

an 8 or 10 percent increase in resources. Average case costs 
do not increase or decrease in a linear fashion. 

The marginal impact on costs of volume increases or decreases 
is least when what is being coated is a high-volume, short 

time frame activity such as the handling of routine drugs 

prosecutions. 	The impact of volume increases in complex 

prosecutions is greater. 	If the most complex drugs 

prosecutions take six months of lawyer time, then an increase 

of only two such cases will require an additional prosecutor; 

a decrease of two such cases will require one prosecutor 

less. A change of two routine cases has, generally, no 

effective impact on required resources. 

There is no available Department-wide information that could 

be used to build a detailed resource model for drugs 
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prosecutions. However, information is available to estimate 

the mix of routine to complex prosecutions and, in Montreal, 
to estimate lawyer time committed to routine and complex 

cases. Therefore, a rough model can be dwiéloped from these 

sources. 

Prior to the Department setting up a timekeeping system and 

working on a case management system, Montreal kept a fairly 

detailed time-by-activity information system. This 

information was recorded by case. 

The Technical Appendix contains the details of how these data 

were analysed. A few comments should be made here. The 

Montreal time recording system, apparently, was not used 

consistently during the whole period of its existence. The 

aggregate numbers which can be derived from the Montreal 

system for a given case do not always represent all time 

spent. It is not a complete timekeeping system in that it 

did not exist long enough for cases lasting longer than 18 

months to be fully processed and have their time fully 

recorded. However, a great amount of useful information was 

recorded and the system can be used to make estimates of time 

for various activities for different types of cases. Using 

this information, it is possible to estimate the total time 

required for different types of cases. 

The information from the Montreal Regional Office provides a 

conservative estimate of the difference in time required for 

routine and complex prosecutions. The Montreal Regional 

Office does not handle the same mix of drugs cases as the 

other Regional Offices. Provincial Crown handle most routine 

cases in Quebec. The possession cases handled by the 
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Montreal Regional Office tend either to be more complex than 
possession cases handled elsewhere, or to be associated with 

other more complex prosecutions. 

Table 4-9 contains the figures derived from the Montreal 

timekeeping system. Times are much greater for trafficking, 

possession for the purpose of trafficking and importation 

cases, than for possession cases. Consultation/preparation 

and trial times clearly show this. The recorded preparation 

time was about 60 hours for importation cases with multiple 

accused, and less than three hours for simple possession. 

Given the way lawyers entered information into this system, 

the three-hour estimate is probably high; small amounts of 

time (say, five minutes) are sometimes not recorded in a 

timekeeping system but when they are, they are usually 

recorded as a larger amount (say, fifteen minutes). This 

artifice of timekeeping systems usually produces high 

estimates for short duration tasks even in those situations 

in which time for very short cases may not have been entered. 

For different reasons, the 60-hour estimate is probably low: 

it is probable that not all time spent was recorded since the 

timekeeping system was not in existence for an extended 

period. However, with the numbers available and the 

associated biases, the ratio of recording time is 20 to 1: in 

other words, for every hour spent on a possession case, 20 

hours were spent on an importing case. 

A similar ratio was found for time in preliminary inquiries 

and trials. For a possession case involving consultations, 

two appearances, a preliminary inquiry, trial and sentencing, 

the average total estimated time is 11.4 hours. 	For an 

importation case with multiple accused, a case with a similar 
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TABLE 4-9 

TIME BY ACTIVITY 
DRUGS PROSECUTION IN MONTREAL 

(1983) 
■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■■ 

1 	 TYPE OF CASE 
■■■■■■■■■■■■■■■■■■■■■■mmpmg.. ........eg. ■■■■M■■■■■■■■■■■■■■■■■■■■ 

ACTIVITY 	SIMPLE I  TRAFFICKING AND 
POSSESSION 

	

	POSSESSION FOR THE 
PURPOSE OF TRAFFICKING 

IMPORTATING 

■■■■■■■■■■■■■■■ ■■■■■s■■■■■■ ■■■■■■■■■■••■■■••■■■■■■■mimmemmm■■■••■■■emommom■■■■■■■■■ 

one 	multiple I 	one 	multiple 

	

accused 	accused  I  accused 	accused 

(hrs) 	I 	(hrs) 	(hrs) 	J 	(hrs) 	(hra) 
Consultation/ 	2.95 	12.02 	45.68 	7.84 	59.65 
Preparation 

Appearance 	 .90 	1 	1.25 	1.56 	1.54 	1.70 

Bail Hearing 	1.00 	1 	2.36 	2.63 	1 	1.88 	.83 

Preliminary 	1 	2.42 1 	I 	4.00 	5.16 	1.54 	54.75 
Hearing 

Trial 	I 	2.37 	1 	8.12 	23.69 	1 	16.57 	60.25 

Sentencing 	J 	1.81 	1 	4.73 	3.25 	1 	1.75 	7.67 

....... ■■■■■■■■■■■■■■ ......... ■■■ 

1 While technically possible for ss. 3(1) charges, preliminary inquiries are 
rare. 
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number of steps would require 186 hours, or 16 times as long. 
In Montreal, a more typical possession charge involving one 

appearance with a guilty plea and sentencing at the same 

hearing would take 1.48 hours. The ratio of time on this 

type of case to time for an importing case, is 1 to 125. 

While the estimates from the Montreal data do not lend 

themselves to broad generalization, they do indicate the 

impact that the mix of cases has on needed resources. 

Possession cases take substantially less time than 

trafficking or other complex cases. Table 4-10 shows the 

impact of case mix on required resources. Using the steps 

identified in the previous paragraphs as a base for 

estimating case time, as an office moves from 100 percent 

possession cases to 90 percent possession and 10 percent 

trafficking or possession for the purpose of trafficking, 

required resources increase by 60 percent. If the mix drops 

to 80 percent possession, 10 percent trafficking or 

possession for the purpose of trafficking and 10 percent 

importing, the required resources increase by 210 percent. 

Under these circumstances, a 10-lawyer criminal prosecutor 

section would have to increase to a 16-lawyer section and 

then to a 21-lawyer section without any change in the total 

number of cases, just a change in the mix of types of case. 

Based on Bureau of Dangerous Drugs data and what is known 

about how drugs prosecutions are handled in Quebec, it would 

be expected that Montreal would need relatively more criminal 

prosecutors for the same number of cases than any other 

office. Headquarters would likely come second. 
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Table 4-10 

Resources Needed for Different Caseloads (1) 

CASE MIX 	INCREASE IN REQUIRED RESOURCES 

100% simple possession 	Baseline 

90% simple possession 
10% trafficking 

80% simple possession 
10% trafficking 
10% importing 

70% simple possession 
20% trafficking 
10% importing 

60% 

210% 

270% 

(1) Based on Montreal Regional Office information 

The figures and ratios just given are most likely low 

estimates of the difference in time spent by staff counsel on 

routine and more complex prosecutions. Montreal handles 

relatively few prosecutions for simple possession compared to 

other Regional Offices. Montreal is unlikely to experience 

the economies of scale that other offices enjoy on routine 

prosecutions. 

4.6 Agent Costa  

Resource requirements in terms of lawyer time are directly 

translatable into costs for staff counsel services. 

Staff-handled cases, however, represent only a portion of 

total drugs prosecutions. Agents handle many, if not most, 

of the Department's drugs prosecutions. The evaluation 
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estimated the costs of criminal prosecutions assigned to 

agents and compared these costs to the costs of cases handled 
by Departmental counsel. 

The Department does not have the operational information 
systems necessary to make the costing of cases easy. While 
several systems now being developed may make costing a more 

straightforward exercise, current costing exercises must use 

existing administrative records and rely on estimates. Costs 

reported below were estimated from data collected from 

several sources: 

- a sample of 200 agent billings: 

- administrative records of total payments to 

agents; 

- a sample of 400 cases handled by Department of 

Justice lawyers in Vancouver, Toronto, 

Montreal and Headquarters; 

- administrative records of expenditures in 

Regional Offices and in Headquarters; 

- data from the departmental timekeeping system; 

- information from the Public Accounts; and, 

- detailed information on agent costs obtained 

from the major ',user" departments. 

Fiscal year 1982-83 was used as the base year for most of the 

costing so that a high proportion of sampled cases would be 

completed by the time of sampling, and total case costs would 

therefore be known. 
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4.6.1 Use of Agents 

The total estimated costs of agents of the Minister of 

Justice for 1982-83 was $13,096,000. The Department 

regulates the use of agents undertaking work which arises, in 

a given year, for about forty departments and agencies. Of 

these departments and agencies, there are six departments 

whose work gives rise to significant agent costs (i.e., about 

75 percent of the total): 

- Health and Welfare; 

- Consumer and Corporate Affairs; 

- Energy, Mines and Resources; 

- Fisheries and Oceans; 

- Transport; and, 

- Revenue Canada, Taxation. 

Case volumes are even more heavily weighted toward a few 

departments than are costs. Ninety-six percent of agent 

files are for criminal prosecutions, primarily drugs 

prosecutions and tax-related prosecutions. Furthermore, 

almost 60 percent of all agent cases (70 percent of the 

costs) were Health and Welfare (drugs) and Revenue Canada, 

Taxation cases. 

4.6.2 Agent and Departmental Counsel Comparisons 

Departmental counsel handle a different mix of cases than 

agents. 	Departmental counsel handle fewer criminal 

prosecutions. 	Based pn file samples, 58 percent of 

Department cases are criminal prosecutions; 96 percent of 
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agent cases are criminal prosecutions. However, Departmental 

counsel handle a slightly higher proportion of drugs 

prosecutions (40 percent for staff as opposed to 36 percent 

for agents). 

Using case outcome as a measure of success, there appears to 

be no difference between the effectiveness of Departmental 

counsel and agents in the handling of criminal prosecutions. 

For drugs prosecutions, in particular, the case outcome 

patterns are similar. Agents take cases to trial more 

frequently than Departmental counsel, but the overall 

combined guilty plea/found guilty rates are similar. Guilty 

outcome rates for both groups are over 95 percent. 

4.7 Case Cost Averages 

Estimates of the average costs per case for staff and agent 

handled prosecutions were calculated. Agent costs are highly 

variable. In a sample of 200 agent files, the per case fees 

paid to agents for prosecutions ranged from $15 to $70,859. 

Table 4-11 shows the average combined fees and disbursements 

for criminal prosecutions handled by agents. As illustrated, 

costs vary by type of prosecution; as might be expected, the 

average cost for handling a possession case is substantially 

less than the average cost for a trafficking case. The 

average cost for handling a tax prosecution is particularly 

high. This high average cost is the result of great 

variation in individual agent billings; included is a $70,000 

bill for one tax evasion case. 
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The figures presented in Table 4-11 represent the money paid 

to agents. There are additional "administrative" costs 

associated with assigning cases to agents, including the cost 

of agent appointment, instruction, accounts taxing, bill 

processing and file maintenance. These "administrative" 

costs have not been included in the estimates given in Table 

4-11. Some administrative costs may be substantial. 
Instruction costs, at least under the current system, appear 

to be minimal. Departmental timekeeping data indicate that, 

in most litigation sections, less than half of 1 percent of 
section time is spent on instructing agents. In only one 

section did the time approach 10 percent of section time. 

Table 4-11 

Average Cost Per Case Handled by Agents 

Criminal Prosecutions, 1982-83 

TYPE OF CASE 	I 	AVERAGE COST 
(DOLLARS) 

In order to compare agent costs to Departmental counsel 

costs, it was necessary to weight the agent costs to produce 

an average which represents a mix of cases similar to the mix 
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handled by Departmental counsel. The overall weighted agent 

average for criminal prosecutions is $915 for 1982/83. 

For Vancouver Regional Office, Toronto Regional Office, and 

Headquarters Litigation units (the highest volume criminal 

prosecution units), the average cost of a criminal case for 

1982/83 is $433. This estimate includes expenditures for 

salaries and operating costs, allocated costs for 

non-litigation functions, unit overhead costs and allocated 

costs for services provided without charge - primarily rent. 

The salary, operating, and allocated unit overhead costs come 

to $409 per case. Rent adds another $24 per case. 

Neither agent nor Departmental counsel cost estimates include 

central administration costs. Under the current 

administrative arrangements some central administration costs 

(such as personnel management costs) clearly cannot be 

assigned to the cost of using agents. Others, such as the 

costs of the Agent Support Group, clearly can. Some, such as 

the general functions performed by the senior managers, would 

exist no matter what mix of staff and agents were used and, 

while adding to the total cost of litigation, do not affect 

the difference between agent and departmental counsel costs 

for criminal prosecutions. 

In fact, most central administration and management costs 

would remain, even if all cases were referred to agents in 

the first instance. The library would still have to be 

maintained; purchasing, finance, personnel and other services 

would remain. There might be marginal decreases in their 

workloads, but it is not clear by how much or whether there 

would be any savings. 	Similarly, the use or non-use of 
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agents is not likely to have much impact on expenditures of 

other government departments that provide central services. 

The Department of Justice is such a small department that 

changes in how it does business will have little impact on 

central agency services. 

Different patterns of case referral to agents have an impact 

on other departments' cost for services. Agents are paid by 

the department or agency for whom the litigation is 

undertaken. Departmental counsel costs are met by the 

Department of Justice. Additionally, if agents cost more per 

case than staff counsel, switching to or away from agents has 

a direct impact on total government expenditures for 

litigation. 

4.7.1 Average Costs for Routine Prosecutions 

The difference between agent and staff costs is accentuated 

when costs for handling routine prosecutions are compared. 

Routine cases were defined, for the purpose of this costing 

exercise, as straightforward criminal prosecutions ending in 

a guilty plea before trial. These cases are primarily 

routine drugs prosecutions handled by agents or Departmental 

counsel acting as duty prosecutors. 	On average, routine 

prosecutions handled by an agent cost $327. 	Costs for 

routine cases handled by Departmental counsel ranged from $25 

to $45. This cost was estimated by determining the costs of 

providing duty prosecutor services and estimating the number 

of routine prosecutions. The costs of non-legal activities 

(holidays, dead-time, training, etc.) were estimated using 

data from the time-keeping system and allocated to routine 
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and non-routine litigation and opinion work. The average 

cost per routine prosecution was estimated by dividing the 

total allocated costs by the estimated number of routine 

prosecutions. The effects of economies of scale can clearly 

be seen in the estimated staff costs. We hope that 

Departmental information systems will be able to provide 

better estimates within a few years. 

While the agent average billing was $327, there was great 

variation in agent billing practices. The variance in the 

number of hours billed, and consequently the dollar amount 

billed, was great. Some agents bill for as little as $25 for 

a routine case. The most frequent amounts billed are between 

$75 and $125. However, many agents bill for much more and 

this has the effect of producing a fairly high average. 

On average, agents bill for 2.5 hours of preparation time and 

2.9 hours of court time (which includes actual court time and 

waiting time) for a routine guilty plea. Departmental 

criminal prosecutors estimate five to ten minutes of court 

time for routine guilty pleas. Departmental counsel work 

toward arranging cases so there is minimal waiting time at 

court. Some agents clearly follow staff patterns, but many 

do not. In fact, a common Departmental counsel comment 

offered during interviews was that agents attempt to schedule 

their prosecutions so that there is maximum court waiting 

time between cases. We do not know the extent of this 

practice. 

The difference between agent and staff costs should not be 

surprising. 	The information gathered to cost legal aid 

services leads one to expect that Departmental counsel costs 
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would be lower than agent costs. For criminal legal aid, 

which is cost-shared with the provinces, the average cost per 

case in provinces that primarily use members of the private 

bar to provide services was $694 in 1982-83. For provinces 

with staff systems the average case cost was $374. While 

"contracting out" is frequently the most cost-efficient 

method to provide routine services such as cleaning, 

maintenance, and security, the cost advantage frequently tips 

to staff operations when professional services are involved. 

Whether staff operations are less expensive than contracting 

out depends, of course, on relative salary costs versus 

tariff costs. 

The importance of relative tariff and salary costs can be 

seen if current criminal prosecutions costs are estimated. 

Assuming no changes in billing practices, agent fees were 

increased about 20 percent in January, 1986 (25 percent for 

lawyers with less than five years' experience; 20 percent for 

lawyers with five to ten years' experience; and 17 percent 

for lawyers with over ten years' experience). Since almost 

all agent case costs are fees, there should be a resultant 

increase of about 20 percent in average case costs. 

Departmental criminal prosecutorial staff have aged, and 

average salaries for criminal prosecutors as a group have 

increased by about 10 percent. Staff caseloads have probably 

decreased although it is impossible to estimate by how much. 

The end result is a probable increase in the difference in 

cost between agent and staff-handled cases beginning in 1986. 

The exact amount of increase is impossible to determine from 

available Departmental data. Between 1982 and 1986, staff 

salaries increased and the tariff remained fixed. During 
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this period the differences between staff and agent case 

costs decreased. 

There are exceptions to the general pattern whereby staff 

operations are the most cost efficient. The most obvious 

exception, in the context of the Department of Justice, is 

the provision of litigation services in geographical areas 

not served by a Regional Office. In areas with a private bar 

large enough to provide a pool of potential agents, the cost 

for agent cases should be lower than the cost associated with 

sending in staff counsel. The experience in the legal aid 

field is that staff operations become relatively  mare  

efficient than agent systems when there is enough work to 

keep three lawyers working full time. From purely a cost 

perspective, there is room for major expansion of the 

Regional Office network. 

There is also considerable overlap in provincial Crown and 

federal Crown (both staff and agents). The overlap helps 

explain in part the higher per-case costs of agents. Under 

the current arrangements, the provinces provide Crown 

prosecutor services in all provincial courts. In cities and 

large towns there usually are full-time provincial Crown. 

Smaller towns with few or no lawyers are usually served by 

provincial Crown on circuit. Providing prosecutorial 

services by circuit is an expensive proposition, but 

frequently there is no option. Since, in most provinces, the 

federal government handles all drugs prosecutions, a federal 

Crown agent often travels with a provincial Crown on 

circuits. With the distribution of offences, provincial 

Crown handling Criminal Code violations usually do not have 

full court days. Federal Crown agents handle even fewer 
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cases and must frequently travel to locations for one or two 

cases. The cost per case under such arrangements is 

extremely high. 

Table 4-12 contains summary information from the Department's 

agent system. As the table shows, the use of agents varies 

by province. The average for fees collected per agent, 

however, varies much less. Nationally there were 180 firms 

and 446 individuals used as agents in criminal prosecutions 

in 1983-1984. These agents received an average of $14,746 

for their services. The highest average annual payment was 

in Alberta ($32,957), the lowest in the Yukon where only one 

agent was used and the bill was $542. 

The table also contains, for comparison, the number of agents 

and fees paid for tax litigation and civil litigation. Fewer 

than 100 agents were used in tax and civil litigation 

combined. There was substantially more variation in 

provincial averages for fees paid in civil litigation than 

for criminal prosecutions. The variation in underlying per 

case costs is even greater than the variation in provincial 

averages. As can be seen from the table, the national 

average payment per civil litigation agent was $33,543. 

Averages ranged from a low of $1,734 in the Yukon to a high 

of $92,894 for five agents used in Manitoba. Next highest 

was $79,994 for one agent used in Nova Scotia to handle cases 

for two clients. 

The Ontario average is worth noting. Twenty-two agents were 

used with an average annual payment per agent of $75,282. 

This average is not too far from the average cost of a 

Departmental counsel (salary and overhead combined). The 
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TABLE 4-12 

USE OF AGENTS: (PROVINCIAL VARIATIONS 1983-84) 

PROVINCE 	NO. FIRMS 	NO. INDIV. TOTAL NO. 	$ APPROVED AVERAGE $ 
LAWYERS 	AGENTS 	 PER AGENT 

BRITISH COLUMBIA 
Tax Litigation 	2 
Criminal Prosec. 39 
Civil Litigation 13 

ALBERTA 
Criminal Prosec. 17 
Civil Litigation 	3 

SASKATCHEWAN 
Criminal Prosec. 	4 

MANITOBA 
Criminal Prosec. 	1 
Civil Litigation 	1 

ONTARIO 
Criminal Prosec. 51 
Civil Litigation 	9 

QUEBEC 
Criminal Prosec. 37 

NEwFOUNDLAND 
Criminal Prosec. 	7 
Civil Litigaiton 	4 

NOVA SCOTIA 
Criminal Prosec. 
Civil Litigation 	0 

NEW BRUNSWICK 
Criminal Prosec. 14 
Civil Litigation 	7 

PRINCE EDWARD ISLAND 
Criminal Prosec. 	14 
Civil Litigation 	0 

. YUKON TERRITORY 
Criminal Prosec. 	1 
Civil Litigation 	2  

	

1 	 3 	 8,810 	2,937 

	

60 	 99 	2,367,690 	23,916 

	

19 	 32 	83,991 	2,625 

	

19 	 36 	1,186,454 	32,957 

	

3 	 6 	33,908 	5,651 

	

10 	 14 	127,771 	9,127 

	

3 	 4 	91,522 	22,881 

	

4 	 5 	464,469 	92,894 

	

172 	 223 	2,544,144 	; 	11,409 

	

13 	 22 	1,657,193 	75,282 

	

92 	 129 	1,426,942 	11,062 

	

14 	 21 	478,717 	22,796 

	

4 	 8 	307,869 	38,484 

	

25 	 34 	380,618 	11,195 

	

1 	 1 	79,944 	79,944 

	

37 	 51 	527,648 	10,346 

	

7 	 14 	396,345 	28,310 

	

0 	 14 	99,046 	7,075 

	

2 	 2 	26,219 	13,109 

	

0 	 1 	 542 	542 

	

0 	 2 	 3,467 	1,734 

TOTAL 
Tax Litigation 	2 	 1 	 3 	 8,810 	2,937 
Criminal Prosec. 180 	446 	 626 	9,231,094 	14,746 
Civil Litigation 39 	52 	 91 	3,052,405 	33,543 
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Ontario expenditure represents a cost about equivalent to 

employing 22 additional full-time civil litigators in the 

Toronto Regional Office or Headquarters. 

4.8 Conclusions 

This chapter has focused on drugs prosecutions with some 

information about criminal prosecutions in general. The 

Department's criminal prosecution operation underwent major 

changes over the last decade. Prosecution rates soared, then 

dropped. The mix of offences prosecuted changed. Any 

judgment on how successful the Department has been in 

adjusting to these changes, and how successful it is likely 

to be in adjusting to future prosecutorial demands depends on 

the type of analysis we do. That is, the analysis of the 

criminal prosecution function can be undertaken at two 

levels: a structural/organizational level and a management 

level. The conclusions one draws depend on the level of 

analysis. 

4.8.1 Structural/Organizational Level 

Structurally, the Department uses both agents and 

departmental counsel to conduct its criminal prosecutions. 

This mixed delivery mode produces a system that is inherently 

inefficient. Departmental counsel can usually provide 

services comparable to agents at a substantially lower cost. 

Consequently, the Department is caught in a situation in 

which it is operating about as efficiently and effectively as 

it can. Major improvements in the efficiency or 
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effectiveness of criminal prosecutorial services will be 

possible only if some fundamental structural changes are 

made. Major reductions in per-case prosecutorial costs would 

require a reduction in the use of agents and an expansion of 

the number of staff counsel. 

The use of agents for a substantial portion of criminal 

prosecutions creates another structural problem. Agents are 

largely outside the policy control of the Department. The 

Department administers the appointment and payment of agents, 

but cannot currently exert effective control over what agents 

do. Exertion of such control would require a major 

Departmental effort. 

In most criminal prosecutions the agents work with local 

police. The Department is not involved in case management. 

Nor should it be. Most criminal prosecutions are routine and 

require neither close supervision nor scrutiny by senior 

Departmental 	counsel. 	For example, 	taking 	the 

guilty/non-guilty outcome ratio for drugs prosecutions as a 

measure of prosecutorial performance, there is no evidence to 

suggest that there are any major problems with the 

performance of agents. In contrast, there is some evidence 

of inconsistency in the exercise of prosecutorial discretion 

to stay or withdraw charges. (While the evaluation did not 

explore other discretionary decisions there may well be 

inconsistencies in the way they are made. This should be 

explored by the Department.) 	The tactical and strategic 

difficulties inherent in setting prosecutorial policy and 

establishing guidelines for the exercise of prosecutorial 

discretion, and then transmitting them to lawyers who may 

serve as Crown prosecutors one day and defence counsel the 
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next, illustrate the nature of current structural problems in 

the organization of the criminal prosecution function. 

Finally, the organization of federal criminal prosecutions is 

inherently expensive. A major part of this expense comes 

from the necessity of prosecuting cases in widely distributed 

courts. This cost is almost certainly higher than the cost 

of Criminal Code prosecutions. Both the provinces and the 

Government of Canada send prosecutors to the same far-flung 

locations to appear at the same sittings of the same courts. 

Providing prosecutorial services to rural areas is expensive 

for the provinces and even more expensive for the Government 

of Canada, because the volume of federal prosecutions is 

lower than the volume of Criminal Code prosecutions. 

Under the current organizational approach to criminal 

prosecutions, with its heavy reliance on agents, costs will 

remain high and the Department will be able to exercise 

reasonable policy control only over those cases handled by 

Departmental counsel. There are distinct limits to what the 

Department can do either to improve prosecutorial services or 

to reduce prosecutorial costs. 

4.8.2 Management Level 

At a management level there are clear strengths and 

weaknesses in what the Department does. Using Departmental 

counsel proves to be a very efficient way to prosecute cases. 

In urban areas there is no doubt Departmental counsel are 

providing an efficient service. In addition, case outcome 

patterns, including appeal rates, indicate that Departmental 
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counsel are overwhelmingly successful. Day-to-day management 

of criminal prosecutions handled by Departmental counsel 

seems good. 

Management problems arise from a lack of information that 

makes planning and resource allocation difficult. Federal 

criminal prosecutions are dropping rapidly; offence rates are 

dropping; charging rates are dropping even more rapidly. This 

pattern of decreasing demand for prosecutions varies from 

province to province, from statute to statute, and section to 

section within particular statutes. The Department currently 

has no way of counting the number of cases handled by its 

offices, let alone developing a reasonable measure of work or 

workload; nor does it have a means for monitoring its 

environment in order to project future developments. As will 

be discussed in more detail in Chapter Nine, it is essential 

that the Department develop the means to allocate resources 

more rationally between and within offices, and to make 

reasonable planning projections about future workloads. The 

new computerized case management system even if it were to be 

fully implemented according to current plans will not fully 

meet this need. 
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5. A STUDY OF TAX LITIGATION 

5.1 Introduction 

Tax litigation is one of the main responsibilities of the 

Department of Justice. The Department, through its Tax 

Litigation Branch, is responsible for litigation at: 

- the Tax Court of Canada in respect of matters 

arising under: 

- the Income Tax Act 

- the Petroleum & Gas Revenue Tax Act 

- the Old Age Security Act 

the Unemployment Insurance Act; 

- the Trial Division of the Federal Court of 

Canada in respect of matters arising under: 

- the Income Tax Act 

- the Federal Court Act 

- the Petroleum & Gas Revenue Tax Act; 

the Appeal Division of the Federal Court of 

Canada in respect of appeals or applications 

arising under: 

the Income Tax Act 

- the Federal Court Act 
- the Unemployment Insurance Act; 

- the Supreme Court of Canada; 
- the Pension Appeal Board in respect 
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litigation arising under the Canada Pension 

Plan; and, 

Provincial Courts in respect of matters such 

as: 

- search and seizure 

- solicitor/client privilege 

collection. 

Excluded from the mandate of the Tax Litigation Branch are 

assessment litigation relating to customs and excise, and 

criminal proceedings related to revenue collection. 

While the Branch's mandate is broad, about 90 percent of the 

tax litigation it handles involves taxpayers' appeals against 

income tax assessments. 

Departmental counsel who specialize in tax litigation spend 

most of their time in actual litigation work. Revenue Canada 

has its own DLSU which provides general legal guidance 

relating to the administration and interpretation of the 

Income Tax Act. Consequently, there is little demand for 

opinions from tax litigators on matters not directly 

connected with litigation. When legal opinions are provided 

by a tax litigator, they are provided usually because Revenue 

Canada personnel have made an express request or because of 
some adverse court decision. 

5.2 Organization of the Tax Litigation Branch 

The evaluation study was undertaken prior to the recent 
retirement of the Associaté Deputy Minister, Civil Law. This 
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Associate Deputy Minister played an important role both 

substantively and procedurally in the operation of the Tax 

Litigation Branch. Since his retirement, line responsibility 

for tax litigation has been moved to the Associate Deputy 

Minister, Litigation. The report does not reflect this 

change and the procedural changes that will probably follow. 

The Tax Litigation Branch is organized geographically with 

specialty tax litigation units in some Regional Offices and a 

Tax Litigation Section at Headquarters in Ottawa. Table 5-1 
lists the offices with tax litigation units and the 

geographic areas for which they are responsible. 

Table 5-1 

Tax Litigation Regions 

REGIONAL OFFICE 	AREA OF RESPONSIBILITY 

Headquarters - Canada as a whole on specific assignment 
- New Brunswick 
- Northern Ontario 
- Ottawa, Kingston, Belleville 
- Manitoba 
- Nova Scotia (the Halifax Regional Office 

acts as a subcentre in tax litigation for 
Nova Scotia, Prince Edward Island and 
Newfoundland) 

Montreal 	- Quebec 

Toronto 	- Central Ontario 

Edmonton 	- Alberta, Saskatchewan, the Yukon and the 
Northwest Territories 

Vancouver 	- British Columbia 
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The division of responsibility for tax litigation is 

different from the general division of responsibility among 

the Regional Offices. The Edmonton Regional Office and the 

Headquarters Tax Litigation Section both have 

responsibilities outside the provinces in which they are 

located. The Headquarters section, in particular, has a very 

broad mandate covering eastern Canadain more routine tax 

matters, and handling complex litigation for the whole 

country. Tax litigation is much more centralized than 

criminal prosecutions or civil litigation. 

The Headquarters Tax Litigation Section has 14 lawyers, one 

paralegal and 12 secretaries. It is headed by a General 

Counsel. The section, through the General Counsel, reports 

to the Associate Deputy Minister, Civil Law who is 

functionally responsible for all tax litigation. 

The Regional Office Tax Litigation Sections are run by 

section heads who have split responsibilities. As Regional 

Office section heads, they report administratively to their 

respective Regional Office Directors. Functionally, they 

report to the General Counsel of the Tax Litigation Section 

at Headquarters. 

Lawyers from the General Counsel Group at Headquarters and 

General Counsel located in the Regional Offices sometimes 

become involved in complex tax litigation. In fact, one of 
the General Counsel in Toronto has been working on a tax 

litigation case for approximately two years. 

Table 5-2 shows the number of tax litigation lawyers in the 
specialty units for the period 1981 to 1985, as reported by 
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the Tax Litigation Branch. 	Clearly, the tax litigation 

function has grown rapidly in the last few years, the number 

of tax litigation counsel increasing by 71 percent (38 to 65 

lawyers) since 1982. It is the only litigation specialty to 

experience significant growth in its lawyer complement in 

recent years. 

Table 5-2 

Numbers of Tax Litigation Counsel 

OFFICE 	1981 	1982 	1983 	1984 	1985 

Halifax 	2 	1 	1 	1 	2 

Montreal 	7 	8 	8 	10 	11 

Ottawa 	10 	10 	9 	10 	16 

Toronto 	9 	9 	9 	9 	16 

Edmonton 	- 	- 	3 	4 	9 

Vancouver 	10 	10 	9 	8 	11 

COLUMN TOTALS 38 	38 	39 	42 	65 

The General Counsel of the Headquarters Tax Litigation 
Section presently exercises tight control over all tax 
litigation in Canada, supervising case assignments and 

coordinating counsel's arguments. The recent growth of the 
Tax Litigation Branch, however, has made this form of direct 
control increasingly difficult. To reduce pressure on the 
General Counsel, the Headquarters section will shortly be 
reorganized into three sections: a General Counsel Section 
and two subdivisions. Each subdivision will have its own 
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section head. 	One subdivision will be responsible for 

litigation before the Tax Court of Canada; the other will be 

responsible for litigation before the Trial Division of the 

Federal Court of Canada. The section heads will assume 

responsibility for assignment and monitoring of the more 

routine litigation. The General Counsel will retain 

responsibility for the coordination and the conduct of tax 

litigation before the Appeal Division of the Federal Court 

and the Supreme Court of Canada. It is proposed that 

Headquarters Tax Counsel be assigned within the three 

sections according to fluctuating demand for expertise and 

resources. 

5.3 Resources: The Growth of Tax Litigation 

Table 5-2 shows that, while the number of tax counsel was 

stable during the period from 1981 to 1984, it increased by 
50 percent (42 to 65) in the period 1984 to 1985. The 

increase in person power was chiefly in Edmonton, Toronto and 

Headquarters. Counts of cases and files, both nationally and 

at Headquarters over the period 1981 to 1985, provide support 

for the substantial increase in human resources allocated to 

the Tax Litigation Branch. While the available counts come 

from several sources and are not always easily comparable, 

they all indicate that there has been a substantial increase 

in the amount of tax litigation in recent years. 

Table 5-3 contains a summary of a national inventory of 
active tax litigation court files for the period 1981 to 
1985. The table shows roughly a 100 percent increase in the 
annual volume of litigation before the Tax Court of Canada 
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(2,821 to 5,570 for Income Tax Appeals and 409 to 1,069 for 

Unemployment Insurance Commission (UIC) appeals) and a 50 

percent increase in litigation before the Trial Division of 

the Federal Court of Canada (792 to 1,212). The number of 

tax cases argued before the Supreme Court of Canada increased 

from 2 to 11 cases during the same period. 

The legal complexity of cases tends to increase as they move 

through the courts from the Tax Court of Canada; to the 

Federal Court, Trial Division; to the Federal Court, Appeal 

Division; and then to the Supreme Court. Conversely, the 

highest volume of cases is handled in the lowest court, the 

Tax Court; the lowest volume is heard at the Supreme Court. 

Table 5-4 presents the inventory of active litigation files 

at Headquarters by fiscal year. Headquarters tax litigation 

volumes have increased at a slower rate than the national 

average. Active Tax Court of Canada files increased about 35 

percent (505 to 681) during the four fiscal years reported. 

Litigation before the Trial Division of the Federal Court of 

Canada increased by about 20 percent (335 to 404). 

The workload at Headquarters has probably increased more than 

the active file counts alone would indicate. The management 

model adopted by the Tax Litigation Branch means most complex 

cases tend to be assigned to Headquarters personnel. Their 

work probably increases disproportionately as general case 

volumes go up. Moreover, the General Counsel and other Tax 

Litigation Branch staff attend all cases before the Federal 

Court of Canada, Appeal Division and the Supreme Court of 
Canada which also increases workload. 
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Table 5-3 

Tax Litigation Court Files 

(National inventory of court files as of 
March 31, 1981 to 1985) 

1981 1982 	1983 	1984 	1985 INCREASE 

Tax Court of 
Canada *1 	2,821 3,084 3,979 5,375 5,570 	97% 

Tax Court of 
Canada *2 

Pension Appeals 
Board 

409 	356 	568 	925 1,069 	161% 

80 	87 	93 	124 	181 	126% 

Federal Court 
Trial Division 792 	875 1,024 1,136 1,212 	53% 

Federal Court 
Appeal Division 76 	92 	91 	76 	65 (-14%) 

Supreme Court 
of Canada 2 	5 	6 	11 	11 	450% 

COLUMN TOTALS 4,180 4,499 5,761 7,647 8,108 	94% 

(1) Income Tax Appeals 
(2) Unemployment Insurance Appeals 
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Table 5-4 

Active Litigation Piles 

(Inventory at Headquarters) 

81/82 82/83 83/84 84/85 INCREASE 

Tax Court of 
Canada *1 	505 	631 	628 	681 	35% 

Tax Court of 
Canada *2 	103 	267 	222 	268 	160% 

Federal Court 
Trial Division 335 	356 	375 	404 	21% 

Federal Court 
Appeal Division 49 	46 	40 	60 	22% 

Supreme Court 
of Canada 	 5 	5 	9 	12 	140% 

COLUMN TOTALS 	997 	1,305 	1,274 	1,425 	43% 

(1) Income Tax Appeals 
(2) Unemployment Insurance and Canada Pension Plan Appeals 

Another indication of the increased workload can be seen in 

Table 5-5. This table contains a summary of the cases 

conducted by Headquarters over the period 1981 to 1982 

through 1984 to 1985. The word ',conducted" in this context 

means files closed. Files can be closed by a judgment 

following an actual hearing or by default judgment, 

settlement or other means. Over this four-year period there 

was an increase of 170 percent in litigation conducted before 

the Tax Court of Canada (144 to 362) and about 125 percent in 
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litigation conducted before the Trial Division of the Federal 
Court. 

Table 5-5 

Inventory of Total Cases 

(Conducted by Headquarters) 

81/82 82/83 83/84 84/85 INCREASE 

Tax Court of Canada 144 	197 337 362 	151% 

Federal Court 	 50 	37 	88 113 	126% 
Trial Division 

Federal Court 	 35 	18 	20 	20 	(-43%) 
Appeal Division 

Unemployment Insurance 30 	19 	16 144 	380% 
Commission 

Canada Pension Plan 	6 	15 	24 	25 	317% 

COLUMN TOTALS 265 	286 	485 	664 	151% 

Annual information about the number of appeals filed at and 

disposed of by the Tax Court of Canada and the Trial Division 

of the Federal Court of Canada, confirm the pattern found in 

the previous tables (see Table 5-6) and demonstrate one more 

fact. The backlog of cases is growing. Over the period 1980 

to 1984, the total number of appeals filed by taxpayers 

before the Tax Court of Canada (necessitating at least a 

minimal response by the Tax Litigation Branch) exceeded the 

number of cases disposed by the court by a total of 3,238. 

The net increase in the backlog of cases at the Trial 

Division of the Federal Court of Canada was 448. 
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Table 5-6 

National Inventory of Appeals 
(Filed and completed) 

APPEALS FILED AND DISPOSED AT THE TAX COURT OF CANADA 
ON A CALENDAR-YEAR BASIS 

1980 	1981 	1982 	1983 	1984 

Appeals Filed 	1,779 	1,724 	2,265 	2,730 	2,636 

Appeals Disposed 1,465 	1,487 	1,559 	1,346 	2,039 

Increase in 	314 	237 	706 	1,384 	597 
Backlog 

APPEALS FILED AND DISPOSED AT THE FEDERAL COURT 
TRIAL DIVISION AS AT MARCH 31, 1980 to 1985 

1980 	1981 	1982 	1983 	1984 	1985 

Appeals 	268 	283 	332 	348 	338 	393 
Filed 

Appeals 	207 	316 	249 	199 	226 	317 
Disposed 

Increase 	61 	(33) 	83 	149 	112 	76 
in Backlog 

While the queue is getting longer, there has recently been a 

substantial increase in the number of appeals disposed by the 

Tax Court of Canada. In 1984, dispositions increased by 33 

percent over the previous four-year average. The increase is 

coincidental with the declai.ed intention of the Tax Court of 
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Canada to reduce the inventory of cases before it, and with 

the consequent introduction of new procedures. Similarly, in 

1985 there was a 30 percent increase in the disposition of 

cases (over the previous four-year average) before the Trial 

Division of the Federal Court of Canada. 

It would appear, from available  data sources, that there has 

been a substantial increase in the aggregate caseload of the 

Tax Litigation Branch over the last few years. Table 5-7 

presents estimates of average lawyer caseloads. Caseloads 

were estimated by dividing the number of active cases by the 
number of tax litigation specialists. This is only a rough 
estimate of workload since cases heard at different levels of 

court obviously require different commitment of time and 

resources. Unfortunately, the Department does not collect 

information that would make it possible to look at time by 

case, or even time spent on cases at different courts. 

Even using these rough estimates, however, there was a 

substantial increase in the average number of cases per 

lawyer in 1983, and particularly in 1984. Averages increased 

from 110 cases per lawyer in 1981, to 182 in 1984 (65 percent 

increase). The mix of cases in 1984 included a higher 

proportion of Tax Court cases than in previous years. These 

cases tend to be more routine than cases heard in higher 

courts. As a result, the 65 percent increase in average 

caseload represents something less than a 65 percent increase 

in workload. 
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Table 5-7 

Workload Estimates 

1981 	1982 	1983 	1984 	1985 

Active Files 	4,180 	4,499 	5,761 	7,647 	8,108 

Number of Lawyers 	38 	38 	39 	42 	65 

Average per Lawyer 	110 	118 	148 	182 	125 

The addition of 23 lawyers to the tax litigation complement 

in 1985 brought the caseload averages back closer to the 1981 

to 1982 level, and most likely dropped the workload back to 

those levels. In 1981, 77 percent of all tax litigation 

active files were Tax Court files. In 1985, the average had 

increased to 82 percent. In 1985 tax litigators were 

handling more cases, but a higher proportion of them were Tax 

Court cases. 

The current allocation of lawyers to tax litigation should 

prove adequate unless there is another major increase in the 

number of Tax Court cases, an increase in Federal Court or 

Supreme Court cases, or more importantly an increase in the 

number of judges or courtrooms. At the Tax Court and Federal 

Court level the number of needed tax litigators is highly 

dependent on the number of courtrooms and judges. If there 

are case volume increases without increases in courtrooms and 

judges then the queue of waiting cases grows. Workload 

increases some, but not a lot. More cases are pending. When 

new judges and courtrooms are brought on-line, workloads can 

increase dramatically. The pending cases become truly 

active. 
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It should be noted in this discussion of average caseloads 

that there rarely is an "average" lawyer who handles an 

"average" number of cases. Tax litigation, like other areas 
of litigation, has its routine cases and its exceptional 

cases. One lawyer might handle 400 routine Tax Court cases a 

year. Another lawyer might be assigned full-time to one case 
for several years. The Department currently lacks the 

information base which would make it possible to count 

caseloads or measure workload in any sophisticated way. 

This lack of information could become a serious problem if 
the number of Supreme Court of Canada cases were to increatie 

or if there were a major revision in the tax code, triggering 
increased volumes of complex litigation. Small increases in 
the number of these types of case would require major 
increases in human resources. There is no information base 
which could be used to justify large increases in the number 
of lawyers for small increases in the number of cases. The 

information sources that currently exist can be used to 

justify increased resources to respond to large increases in 

routine cases, but they do not document the massive increases 
in legal workloads that can result from small increases in 
the number of exceptional cases. 

5.4 Relationship with Revenue Canada 

The relationship of the Department of Justice as lawyer for 
other government departments is potentially problematic. 

There is no solicitor-client relationship in the traditional 

sense. Department of Justice lawyers do not just offer their 

advice and accept the department's decision on what to do. 
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The Department of Justice, with its broader Attorney General 

and Minister of Justice responsibilities, at times may have 

to go against the wishes of specific departments. 

Nonetheless, the Department attempts to maintain, in most 
instances, a solicitor-client relationship. Views of 

"client" departments are sought. 

The Tax Litigation Branch maintains perhaps the strongest 

solicitor-client relationship of the litigation section in 

the Department. The Tax Litigation Branch maintains, to the 

maximum extent possible, a solicitor-client relationship with 
Revenue Canada, Taxation. As a result, a number of formal 
and informal mechanisms of communication have been developed 

between the two departments, resulting in a process of 
frequent consultation. The terminology used to describe much 

of this consultation is one of Revenue Canada giving 
instructions to tax litigators. The effect of this pattern 

of consultation is a highly consensual management of 

relations with Revenue Canada. 

Normally, Revenue Canada is kept advised of the progress of 

all tax matters before the courts and is consulted on any 

major step which might affect the outcome of litigation. In 

practice, the Tax Litigation Branch is prepared to pursue 

cases in which there is an arguable case for the position of 

Revenue Canada. 

While the Tax Litigation Branch tries to maintain a 

solicitor-client relationship with Revénue Canada, senior 

officials in the Branch indicate they are mindful of the 

Attorney General's overall mandate to enforce the law, and 

his exclusivity of carriage and conduct of all Crown 
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litigation. This indicated there were situations in which 

the solicitor-client approach was untenable and in which the 

Tax Litigation Branch had to adopt an arm's-length posture. 

Managers indicated they found the solicitor-client approach 

is untenable where there had been or may have been an abuse 

of power, an infringement of fundamental rights and freedoms, 

or an interference with the basic tenets of due process. 

Managers in the Branch indicated that, if they are of the 

opinion that there is an arguable case, worthy of appeal, 

they resist instructions from Revenue Canada to desist from 
an appeal. Managers indicated that conflicts, though of a 

less serious legal nature, arise when the Branch is of the 

opinion that Revenue Canada has no arguable position. 

In practice, few conflicts are reported. When conflicts do 
arise between Revenue Canada and the Tax Litigation Branch, 
the established mechanisms of consultation - including the 

participation until his recent retirement of the Associate 
Deputy Minister, Civil Law and his counterparts in Revenue 
Canada - were reported to us by tax litigation managers as 

usually sufficient to achieve a consensus. In some very rare 
cases of conflict, the discussions between Revenue Canada and 
the Tax Litigation Branch are widened to include officials 

from the Department of Finance. This enlargement tends to 

force an agreement. 

It is important to emphasize that while the working 

arrangement (even to matters of letters of instruction in 

litigation) is one of solicitor-client, in the final analysis 

Revenue Canada is not the client of the Tax Litigation 

Branch. 
184 



Evaluation of Litigation Services 
5. A Study of Tax Litigation 

5.5 The Exclusivity of the Mandate 

The Tax Litigation Branch is unique within the Department of 

Justice in that it rarely engages the services of outside 

counsel. There are three principal reasons for this 

situation. 

First, the experience of the Tax Litigation Branch has been 
that the use of outside counsel is very expensive. In fact, 

lawyers within the Tax Litigation Branch are of the opinion 

that outside counsel can be unwarrantedly expensive, 

notwithstanding the complexity of some types of tax cases. 

Second, the community of counsel practicing tax litigation in 
the private sector is limited, resulting in a scarcity of 

potential agents available for government litigation. 

Third, and as a result of the second, outside counsel almost 

always represent interests that are averse to those of 

Revenue Canada. Revenue Canada is very conscious of the need 

for security as to its policies and its methods of 

investigation, and is reluctant to make its traditional 

opponents privy to sensitive information. 

Outside counsel will be used in two situations: 

- where a staff member of the Tax Litigation 

Branch has carried a particular matter of 

litigation to a mature stage and enters 

private practice before resolution; and, 

- where there is a conflict of interest, say 

theoretically, such as when the taxpayer might 
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be the Minister of Revenue Canada appealing in 
his or her capacity as a private citizen. 

The Tax Litigation Branch currently has about five files in 
the hands of outside counsel. Practically speaking, tax 

litigation is exclusive to the 65 members of the Branch and 

selected general counsel. 

It is clear that this exclusivity facilitates the close 
control of litigation currently exercised by the Branch, not 
only in the original assignment of cases but also in the 

subsequent monitoring of progress and results. moreover, 

with relatively few counsel conducting all tax litigation 

there is the possibility of increasing the level of expertise 
and the quality of service, a possibility that is not 
available if large numbers of agents are used or if lawyers 
only occasionally handle a specific type of case. 

However, when counsel first begin working in the Tax 

Litigation Branch, they are encouraged to diversify, and the 
assignment of litigation cases is made with this in mind. The 

Tax Litigation Branch also has a policy of involving junior 

counsel in complex matters with the understanding that, while 

senior counsel are ultimately responsible for the conduct of 

the litigation, junior counsel are to approach the litigation 

as if it were theirs alone. Thus, the tendency is to husband 

carefully the growth of expertise in the Branch. 
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5.6 The Assignment and Control of Litigation 

5.6.1 Introduction 

The analysis of case assignMent and control was confined to 

litigation before the Tax Court of Canada, the Federal Court 

of Canada and the Supreme Court of Canada in relation to 

matters of income tax appeals. Similar procedures are used 

for other matters such as Unemployment Insurance litigation. 

In all types of litigation undertaken by the Branch, the 

procedures are explicit. 

After the Minister of Revenue Canada has made a final 

reassessment of a taxpayer's liability, that is, after a 
taxpayer has exhausted all non-litigating avenues of 

objection with Revenue Canada, the taxpayer has the right to 

appeal the Minister's reassessment either to the Tax Court of 

Canada, or to the Trial Division of the Federal Court of 

Canada. 

Since both the taxpayer and the Minister of Revenue Canada 

have the right to appeal an adverse decision of the Tax Court 

of Canada to the Trial Division of the Federal Court, the use 

of the second option by a taxpayer merely omits a step. The 

essential point is that the initiative for tax litigation 

rests with the taxpayer. 

The Tax Court of Canada is relatively informal and 

inexpensive for taxpayers. Few taxpayers by-pass this court 

by commencing an appeal in the Trial Division of the Federal 

Court. As might be expected, the more traditional litigation 

process of the Federal Court encourages a higher rate of 
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settlement (66 percent) than does the more relaxed process of 
the Tax Court (50 percent). 

Relatively few cases are appealed by either the taxpayer or 
the Minister (See Figure 3-2). In a randomly selected sample 

of 63 tax cases from Justice files, only two were appealed. 

The Tax Litigation Branch carefully monitors those situations 

in which the Crown appeals an adverse ruling of the Tax Court 

of Canada, if only because the Tax Litigation Branch is aware 

that there will be little public criticism of a decision not 

to appeal, but there will be close public scrutiny of any 

decision to appeal. 

5.6.2 Assignment of Tax Cases 

The assignment and monitoring mechanisms are different at the 

various court levels. When a taxpayer files a "Notice of 

Appeal" with the Tax Court of Canada, a copy of the "Notice 

of Appeal" is forwarded to Revenue Canada. Revenue Canada in 

turn forwards the relevant documentation to the appropriate 

Department of Justice Regional Office or to Headquarters. 

The decision about where to forward the documentation is 

based solely on geography. The documentation is the first 

notice of the litigation that the Tax Litigation Branch has. 

New appeals go to the section head in the Regional Offices or 

to the General Counsel of the Tax Litigation Section at 

Headquarters. 
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The case is assigned to counsel taking into account: 

- the geographical area where the litigation 

will take place; 

- the nature of the issues involved; 

- the importance of the litigation; 

- the official language of the litigation; 

- the experience and skill of available counsel; 

and, 

- the workload and wishes of counsel. 

On the last point, it is the policy of the Tax Litigation 

Branch to keep its counsel more overworked than underworked. 

The managers of the Branch have found this to be more 

conducive to good morale. 

A new file is opened and it, together with an assignment 

memorandum, is sent to the designated counsel. The file is 

not closed until judgment is received either as the result of 

a hearing, or by consent or default. 

Generally speaking, the section heads of the regions have 

complete discretion in the assignment of cases before the Tax 

Court of Canada. Close liaison exists between the section 

heads and the General Counsel of the Tax Litigation Section 

at Headquarters who is consulted on the assignment of 

important cases, particularly those involving tax avoidance 

schemes on the part of taxpayers. 

If the taxpayer's appeal is dismissed by the Tax Court of 

Canada, notice is given by the Tax Litigation Branch to 

Revenue Canada. The initiative for a further appeal to the 
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Trial Division of the Federal Court then rests with the 
taxpayer. 

If the taxpayer's appeal is allowed, the report by the Tax 
Litigation Branch to Revenue Canada takes on particular 
significance as it invites a decision by the Crown to pursue 
the case by way of appeal. The report in this situation is 
entitled the Adverse Decision Report. It is prepared, after 
analysis of the facts and the judgment of the Court, by 
counsel in charge of the case, and includes a recommendation 
as to whether or not to appeal the decision. 

The Branch has a well developed Desk Book laying out policies 
and procedures. Counsel are instructed in the Desk Book to 
weigh the following factors when reaching a conclusion as to 
the recommendation for appeal: 

- the significance of the point(s) of law and 

whether clarification is needed; 

- whether a matter of principle or tax policy is 

involved; 

- whether conflicting decisions will exist which 

should be resolved by a higher Court; and, 

- the amount of tax involved in relation to the 

costs of further litigation. 

It is the policy of the Branch not to appeal decisions either 

based upon issues of fact or involving insignificant points 

of law. 

In Headquarters, the Adverse Decision Reports, particularly 
those reports recommending that an appeal be taken, are 

if  
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reviewed by the General Counsel before they are sent to 
Revenue Canada. In the Regional Offices, the section heads 

have an undertaking from the General Counsel to review 

carefully those Adverse Decision Reports recommending appeal 

before they are sent to Revenue Canada. If the Adverse 

Decision Report originates in the regions and the decision is 

against taking an appeal, the matter will likely not come to 

the attention of General Counsel except via routine quarterly 

reports. 

When the Adverse Decision Report is forwarded to Revenue 

Canada, discussions take place between Revenue Canada and the 

Tax Litigation Branch and a joint decision is made. Subject 

to the realities of the solicitor-client relationship in the 

government context, it is the Director General of Appeals, 

Revenue Canada who formally makes the decision whether or not 

to appeal. 

When the decision is to appeal, a formal letter of 

instruction is sent from Revenue Canada to the General 

Counsel of the Tax Litigation Branch who is then responsible 

for the assignment of the litigation to counsel at the level 

of the Trial Division of the Federal Court of Canada. 

The Tax Litigation Branch does not use a "ball park 

percentage" of estimated likelihood of success in deciding 

whether or not to appeal any decisions at any level. Rather, 

the major consideration is the issues involved. The Tax 

Litigation Branch is very aggressive in litigation involving 

tax-avoidance schemes and in cases where there has been a 

decision contradictory to a publicly stated position of 
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Revenue Canada, such as positions stated in its 
interpretation bulletins. 

It should be noted that the success rate for the Crown before 

the Tax Court of Canada is about 75 percent. The rate before 
the Federal Court varies considerably but has been about 60 

percent for the last five years. In the Supreme Court of 

Canada, the Crown has lost the last eleven cases. The Tax 
Litigation Branch considers that this is due, in part, to two 

factors: the Canadian Charter of Rights and Freedoms, and a 
change of attitude on the part of the Supreme Court of Canada 

towards rules of interpretation, resulting in its takingia 
more pro-taxpayer stance. 

5.6.3 Assignment of Federal Court Cases 

When the taxpayer appeals a decision of the Tax Court of 

Canada to the Trial Division of the Federal Court, the 

Federal Court will serve the Deputy Minister of Justice and 

the matter will come to the attention of the Tax Litigation 

Branch which will, in turn, report to Revenue Canada 

triggering the formal instructions. When the Crown is 

appealing, the Branch will initiate the action instead of the 

taxpayer. 

In either case, the recommendation of assignment of Counsel 

is made by the General Counsel to the Associate Deputy 

Minister. Once the question of assignment has been settled, 

the file is forwarded, along with an assignment memorandum, 
to the designated office pr counsel. In some instances the 
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section head or the head of the Regional Office is given 
complete discretion as to the assignments. 

In assignment of cases before the Trial Division of the 

Federal Court, several factors are considered. The first is 
whether the case has come by way of direct appeal by the 
taxpayer from the decision of the Minister of Revenue Canada, 
or whether it is an appeal from a decision of the Tax Court. 

In the latter situation, there will be some pressure for, and 
logic in, assignment of the case to the counsel who had 
carriage of the litigation before the Tax Court. 

But other factors are considered, such as: 

- the complexity of the litigation; 

the significance of the issues; 

- the availability of senior counsel; 

- geography; and, 

- the wishes of Revenue Canada. 

If the Crown is successful on appeal, a report is sent to 

Revenue Canada after review by Headquarters. The initiative 
for further action is with the taxpayer. 

In situations of adverse decisions, the counsel who argued 

the case will prepare a report to the General Counsel 

containing a recommendation as to appeal. The General 

Counsel, agreeing or not, will forward the report to the 

Director General of Appeals in Revenue Canada who will make 
the formal decision whether to appeal or not, issuing the 
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appropriate instructions to the General Counsel of the Tax 
Litigation Branch. 

5.6.4 Assignment of Appeal Cases 

When it is the Crown appealing either to the Federal Court, 

Appeal Division, or to the Supreme Court of Canada, the same 

general format is followed by Revenue Canada and the Tax 

Litigation Branch except: 

for appeals to the Supreme Court of Canada, 

where it is the Director General of Appeals 

for Revenue Canada and the Associate Deputy 

Minister of the Department of Justice who 

jointly make the decision to appeal; and, 

for all appeals by the Crown, where it is 

either the General Counsel or the Associate 

Deputy Minister who files the originating 

documents after which the decision as to 

assignment to counsel is made. 

Obviously, the decisions to appeal are rare at these levels, 

perhaps even more so in view of the Crown's recent record 

before the Supreme Court of Canada. The issues must be of 

great significance to force the Crown to appeal at these 

levels. 

In assignment of counsel, the practice of late has been to 

retain all Federal Court of Appeal and Supreme Court of 

Canada litigation at Headquarters with the participation of 
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either the General Counsel and/or the Associate Deputy 

Minister. 

There is the generous use, at Headquarters and in the 

regions, of junior counsel to assist in the more complex and 

important cases; but the general rule in the Tax Litigation 

Branch is that the higher the level of court and the greater 

the degree of complexity, the more restricted is the group of 

counsel who will have the carriage of litigation. 

5.6.5 The Monitoring of Cases 

Two factors have already been mentioned that contribute to 

tight control of litigation within the Tax Litigation Branch: 

the relatively small group who conduct all tax 

litigation for the Crown; and, 

the mechanisms for assignment of cases which 

further restrict the number of counsel who 

handle complex litigation. 

It is quite clear that the key persons with power and control 

are the General Counsel in charge of tax litigation at 

Headquarters and, until his recent retirement, the Associate 

Deputy Minister, Civil Law. The General Counsel now controls 

the process of assignment and the monitoring of litigation, 

even in the cases where the initial assignment 

responsibilities rest with the Regional Offices. It is even 

the case that all correspondence relating to litigation is 

reviewed (eventually) by the General Counsel and the section 

heads in the regions. The General Counsel worked closely 
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with the Associate Deputy Minister, Civil Law. It should be 

noted that the office of the General Counsel does not have 
much of a public profile compared with similar offices in 
other common law jurisdictions such as the Treasury Counsel 

in the United Kingdom. 

One of the primary means of monitoring tax litigation is a 

quarterly report filed by every counsel. The report 

details all litigation files for which a counsel is 

responsible. Summaries contain a flow-sheet of case 

processing information and associated dates for each case. 

The reports, filed initially with a section head in a region, 

are reviewed ultimately by the General Counsel at 

Headquarters. These summaries permit the General Counsel to 

get a fairly accurate assessment of the performance of the 

Branch as a whole and of the workloads of individual members 

of the Branch. The quarterly report system is supplemented 

by case data collected independently by Revenue Canada. 

The quarterly report system is not designed to address the 

issue of quality of service provided by individual counsel 

except insofar as poor service might be reflected in the 

reports as continual problems with handling cases in a timely 

fashion and carrying reasonable caseloads. 

It is appropriate to indicate here that the Desk Book (the 

manual of procedures) compiled by the Tax Litigation Branch 

and provided to every counsel is both instructive and 

comprehensive. The Desk Book itself, doubtless, is a 

contributing factor to the.cohesion and efficiency of the Tax 

Litigation Branch. 
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One measure of quality of service is client satisfaction. 

The primary check on client satisfaction and the client's 

view of quality service is the close day-to-day liaison 

between Revenue Canada and the Tax Litigation Branch, 

particularly the liaison between the Director General of 

Appeals for Revenue Canada and the General Counsel of the Tax 

Litigation Branch. Individual problems are quickly brought to 

the General Counsel's attention. 

In addition, Revenue Canada has the opportunity to review and 

comment upon the service at quarterly formal joint meetings 

between Revenue Canada and the Tax Litigation Branch. These 

sessions give each party an opportunity to air complaints and 

difficulties. This has been especially true when the 

Associate Deputy Minister of the Department of Justice and 

his Revenue Canada counterparts were in attendance. 

Complaints about the quality of service per se by Revenue 

Canada are reported to be rare. Sometimes Revenue Canada is 

frustrated by the slow pace of litigation, particularly when 

the litigation involves matters of interpretation that may 

call for remedial action via legislation by Revenue Canada. 

The delays may have more to do with court backlogs that have 

built up than with the service of the Tax Litigation Branch. 

If this is the case the recent increase in the number of 

judges hearing tax litigation cases and the associated 

increase in the number of tax litigators should reduce the 

frustration. Overall, the monitoring .  of litigation by the 

Tax Litigation Branch and, indeed, by Revenue Canada is very 

thorough and systematic. 
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5.7 Conclusions 

The organization of the Tax Litigation Branch, its case 

assignment process and its control of tax litigation 

generally are about as streamlined and tight as possible. 

Procedures are well defined and developed: there is little 

ambiguity about who does what, or who is responsible for 
what. The Branch exercises high levels of both case and 
workload monitoring. 

Tax litigation is an extremely well organized function. There 

is one major "client", Revenue Canada, and litigation is 

conducted in only a limited number of court locations. This 

well circumscribed "working environment" makes management 

easier. But even given this controlled environment, the Tax 
Litigation Branch has organized its work efficiently and, 

from a process perspective, as effectively as possible. 

Senior management in the Branch knows what is happening and 

can monitor and control the handling of litigation in general 
and specific cases if desired. If one accepts that tax 

litigation should generally serve the policy interests of 

Revenue Canada, there is little in the way of management 

improvement that could be expected to improve the discharge 

of the function. 

Revenue Canada appears well satisfied with the services. Even 

if they were not, the Branch has developed mechanisms for 

resolving both individual and generic problems. 

The Branch is very successful at the Tax Court and Federal 

Court of Canada. 	There are few taxpayer appeals. 	In 

contrast, success rates in cases argued before the Supreme 
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Court of Canada have recently dropped. 	Tax litigation 

specialists report that there appears to have been a change 

in how the Supreme Court of Canada views tax cases. Thus, 

the challenge for the Tax Litigation Branch in the next few 

years is a legal one. 

The Tax Litigation Branch is unique within the Department of 

Justice in two ways. First, it is a litigation branch with a 

high level of centralized control. Second, through its Desk 

Book and review procedures, it is a Branch with high levels 

of general policy control (e.g., specifying what factors 

should be considered when deciding to appeal) and 

case-by-case control. The Tax Litigation Branch also has a 

close working relationship with Revenue Canada. For all 

practical purposes its relationship is very close to a 

traditional solicitor-client relationship. The closeness of 

this relationship and the capacity for the Branch to follow 

policy directions chosen by Revenue Canada depends to a large 

degree on the high level of centralized control developed by 

the Branch. Policy must be transmittable to have any impact. 

The experience within the Tax Litigation Branch raises two 

related questions. Is it a management model which has 

relevance for other litigation areas? Is it a management 

style that has any inherent dangers? 

It is a management model that works in part because there is 

one primary "client", Revenue Canada, with highly developed 

policies. This should not be interpreted to mean that tax 

litigation managers have not, through their efforts, had the 

major influence on the or4anization and management of the 

Branch. It only means that their task is different from the 
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task of managers of the criminal prosecutions function or the 

civil litigation function with its diversity of "clients" and 
areas of law. What the management model does show is that it 

is possible to develop guidelines for the handling of cases 

and regularized review processes, and that consistency is 

possible. 

The basic choice is whether, as a policy, consistency in what 

is litigated and what is appealed is more desirable than 

response to regional needs. Government departments, with 

their regional operations, adopt a range of management 

styles, from the highly centralized control approaches to 

highly decentralized approaches. In centralized approaches, 

consistency of application of policies and programmes is the 

goal. Varying regional needs tend to be considered less 

important. In decentralized approaches, regional needs are 

considered more important and policies and programmes are 

varied and adapted. Consistency is not a goal and is usually 

lost. Most departments with regional operations try to 

balance demands for consistency with varying regional needs: 

never an easy task. 

Except for tax litigation, litigation within the Department 

of Justice is generally organized on a regional basis, with 

regional interests considered as more important. Substantive 

litigation units report through a regional director, raising 

the regional profile. Substantive functional authority is 

vested in the ADAG's at Headquarters, but official reporting 

relationships do not include the ADAG's. Regional interests 

seem to dominate unless a case is identified as exceptional. 

It is then given individual attention and substantive experts 

at Headquarters frequently become involved. 	The 
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identification of which cases should be given individual, 

higher level interest is generally left to individual lawyers 

or to regional policy. As with all decentralized systems, 

there is less consistency of policy application than in a 

centralized system. Chapter Eight explores the impact of 

this decentralized approach. What should be kept in mind at 

this point is that there is a choice of management models, 

each with strengths and weaknesses. 

One possible danger in the management style adopted by the 

Tax Litigation Branch should be mentioned. Several senior 

Departmental managers have remarked that the closeness of the 

relationship between Revenue Canada and the Department of 

Justice, the essential solicitor-client nature of that 

relationship, makes it potentially difficult for the 

Department of Justice to maintain its independent authority 

to regulate litigation for and against the Crown. This is a 

danger, if the Department of Justice is too responsive to the 

desires of Revenue Canada that it may not be able to act as 

an external legal check on the actions of Revenue Canada. 

While the evaluation found no real evidence of this problem, 

it remains a concern of some senior managers. 

There will be a real test of that relationship in the next 

few years. 
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6. CHARTER LITIGATION 

6.1 Introduction 

The third case study, conducted as part of the evaluation of 

litigation services, focused on litigation in respect of the 

Canadian Charter of Rights and Freedoms. These cases were 

"exceptional" cases requiring special handling by the 

Department. We recognize that Charter issues are now 

commonly raised during the litigation of many routine cases, 

but this was not the case in 1982, the year chosen for our 

file sample. (1982 was chosen to ensure that by 1986 there 

would be some completed cases for analysis.) The litigation 

process which is the subject of this chapter concentrates on 

"big" or important Charter cases. 

Exceptional cases are generally defined as important either 

because of their substantial precedential value, the amount 

of money at stake, or their potential policy consequences for 

the government. Charter cases are of particular importance 

as possible precedents because the entrenchment of the 

Charter fundamentally altered the role of the courts. A vast 

range of issues have become justiciable for the first time. 

Many of these issues are extremely controversial. Charter 

litigation is a very public area of law in which the 

government's actions are subjected to close scrutiny by many 

segments of Canadian societir. 
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In addition, Charter cases are an important component of the 
areas of law in which the Department could enhance its 

strategic lawyering. Government litigation has a strategic 
function that makes it fundamentally different from private 

litigation. Private litigation involves the settlement of 
disputes between parties. Private lawyers, though officers 

of the court, are principally concerned with protecting their 
own clients' interests. Government litigation involves more 
than the protection of Crown interests, it involves the 

protection of the public interest through strategic 
lawyering. That is to say, government litigation involves 
both the Attorney General's traditional responsibility for 
attending to the strategic development of the common law of 
Canada through careful consideration of the cases in which he 
appears and the arguments he makes, and the Minister of 
Justice's responsibility to advise the government and see 
that the administration of justice is in accordance with law, 

while remaining mindful of the policy considerations 
underlying the law. 

The precedents set in Charter cases decided over the next few 
years will do much to shape both the law of Canada and 
Canadian society for years to come. The Department must be 
conscious of the responsibilities of both the Minister of 
Justice and the Attorney General in the conduct of Charter 
litigation by making strategic, policy-informed choices in 
both the cases it fights (and does not fight), and the 
arguments it makes (and does not make). 

The management of the Charter litigation process should allow 
the Department to take an essentially proactive role in this 
important area. 	Management should also allow the more 
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efficient use of available resources. 	Finally, the huge 

volume of Charter litigation has far-reaching implications 

for resource utilization. For example, if even only a small 
percentage of Charter cases reaches the exceptional stage, 

they will consume an increasingly larger proportion of the 
Department's available resources. 

It should be noted that the method of evaluation chosen for 

this case study does not focus on output or the outcome of 

important Charter cases. Whether the litigation was 

successful from the government's point of view is not the 
measure. The number of important Charter cases is limited, 
yet varied. Therefore, useful quantitative analysis of the 
outcomes of Charter cases will not be possible for several 
years because, while we can determine the short-term impacts 
of specific cases, we cannot determine the longer-term 

impacts and patterns resulting from decisions. So, while the 
Solicitor General of the United States conducts an annual 
quantitative analysis of the cases his lawyers argue before 

the United States Supreme Court, this type of outcome 
analysis is not yet appropriate in the Canadian Charter 

context. 

Instead, this study presents 

developed by the Department 

exceptional Charter cases. 

facilitate or impede what the 

litigation of Charter issues 

law that is made through these 

investigation. 

an analysis of the processes 

to handle the litigation of 

The processes can either 

Department wishes to do in the 

and can, independently of the 

be the subject of 
can, 

cases, 
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The process was analysed using three major sources of 

information: Departmental written policy; review of Charter 

litigation files reaching the Supreme Court of Canada; 

interviews with senior Departmental litigators who have 

handled Charter cases that have reached the Supreme Court; 

and interviews with policy lawyers. The written policy 

statements and the file information provide hard data. The 

interviews provide soft data. Semi-structured interviews 

were used and lawyers appeared, to us, to be quite open in 

discussing the problems they saw with Charter litigation. A 
sample of nine of the most senior lawyers in the Department 

was interviewed. The views of these senior lawyers were 

quite strongly held and are reported in some depth in this 

chapter. With the strength of views found in the sample, it 

is unlikely that different findings would result from 

interviews with a larger sample of lawyers. 

6.2 Types of Charter Litigation 

There are two ways in which the Department of Justice becomes 

involved in Charter litigation. The first is when the Crown 

is a party to the litigation itself - that is, as Crown 

prosecutor in criminal matters or as plaintiff or respondent 

in civil matters. The second is when the Department acts as 

an intervenor in cases which raise issues of interest to the 

federal Crown. 

As explained in an earlier part of this report, the 

Department of Justice prosecutes violations of most federal 

statutes other than the Criminal Code. Thus, prosecutions 

under the Narcotic Control Act, the Food and Drugs Act, the 
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Income Tax Act, the Combines Investigation Act, the Customs  

Act and some 55 other statutes are conducted by the 

Department. The Crown is therefore involved as a party to 

this litigation. Income tax matters, other than prosecutions 

under the Act, also involve the Crown as a party. In civil 

litigation, the Crown is a party when federal executive or 

administrative action is being challenged. (Native rights 

litigation, while involving constitutional issues, is not 

Charter litigation since  5 .35 of the Constitution Act, 1982, 

falls outside the Charter itself; such litigation has, 

therefore, not been included in the analysis.) 

The Department may also intervene in certain cases which 

raise Charter issues. Departmental interventions in Charter 
cases reaching the Supreme Court of Canada have been 

relatively frequent (up until the summer of 1985, the 

Department has intervened in about one-third of the 58 

Charter cases reaching the Supreme Court of Canada), but are 

fairly infrequent at lower levels. Generally speaking, the 

Department will intervene if it is felt that the case raises 

issues of importance to the federal government and that these 

may not be adequately addressed by the parties to the 

litigation. 

The range of issues covered by the small number of Charter 

cases that have reached the Supreme Court of Canada has been 

quite broad. If one were to include all of the courts in 

which Department of Justice counsel litigate Charter cases, 

the range would be even broader. At the Supreme Court, 

Charter cases arising out of criminal prosecutions have 

already touched such  areas  .as  search and seizure, arrest and 

detention, and the question of "reverse onus" as it relates 

207 



Bureau of Programme Evaluation 
and Internat Audit 

to charges under the Narcotic Control Act. The Department 
has also litigated cases involving mobility rights, language 

rights, freedom of religion and expression, and the scope of 
Section 7, provisions on life, liberty and securities of 
person, at the Supreme Court level. 

6.3 Management of Charter Litigation: The Process 

A brief description of the Department's arrangements for 
handling Charter litigation was included in Chapter One. 
This discussion expands on that description and provides more 
detail. 

As mentioned above, the Department becomes involved in 
Charter litigation in one of two ways - as legal 
representative of the Crown when it is an original party to 
the litigation, or as an intervenor. If the Crown is a party 
to the litigation from its inception, the Charter issues are 
likely to be raised at first instance, and in most cases, it 
will be apparent from a very early stage that arguments based 

on the Charter will be made. On occasion, Charter issues 

will not be raised until the case has reached the appellate 

stage. An example is the Singh case (or more correctly, the 

Singh cases) where Charter arguments challenging the refugee 
redetermination process as contrary to Section 7 of the 

Charter were not made until the case was heard by the Supreme 

Court of Canada. 

Although it is unusual for an appellate court to consider 

issues and arguments not raised in the courts below, unique 

circumstances surrounded the progress of these cases through 
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the courts, including the fact that the vast majority of the 

applicants were unrepresented by counsel. Still, the Singh 
cases are symptomatic of the special weight and consideration 

Canadian appellate judges are beginning to give to Charter 
arguments. 

Only rarely does the Department intervene in a case before it 
reaches the appellate level and most interventions are in 
fact not made until the case is before the Supreme Court of 
Canada. The Department does, however, become aware of 
potential intervention cases through its own informal 
monitoring of litigation and, in some provinces, through a 
formal notification process. Notification procedures are 
established through various provincial statutes which 
stipulate that notice is to be sent to the Attorney General 
of Canada when a "constitutional question" arises in the 
course of litigation. In British Columbia, for example, such 
notification is to be given to the Attorney General pursuant 
to the Constitutional Question Act (R.S.B.C. 1979, c. 63). 

Not every province has such a statute and even in those that 
do, notification is not made in every case that raises a 
Charter issue since the volume of Charter-issue cases has 
rapidly become enormous. 

In general, the litigation process involves the coordination 
of tasks and decision-making based to a large degree on an 

analysis of evidence and of current legal, policy and 

political considerations, combined with an assessment of 

available resources. Since Charter litigation at the 

appellate and Supreme Court levels is, in our view, 

exceptional litigation, the need for coordination of tasks 

and decision-making is accentuated. The potential impact of 
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Charter cases, especially those litigated at the level of the 
Supreme Court of Canada, has led to the introduction of a 
much more cautious and complex process of decision-making 
than is the case for routine litigation. The descriptive 
data which follow present a rough chronology of the Charter 
litigation process. Appropriate references will be made 
where the process differs depending upon whether the Attorney 
General is an intervenor, or represents the Crown as a party. 

6.3.1 Policy And Procedures 

The Department has developed three main mechanisms for 
handling Charter litigation. The Department has designated 
one lawyer as coordinator of all Charter litigation. The 

Department has also formed a committee, the Charter 
Committee, to decide on policy to be followed in Charter 
cases. Finally, the Litigation Committee which generally 
supervises the conduct of most exceptional cases pays special 
attention to important Charter cases. 

The formal policy statement of the Department of Justice on 
the Canadian Charter of Rights and Freedoms is set out in 
Chapter 7 of the April 1984 edition of the Civil Litigation 
Deskbook. 

Section 1 of Chapter 7 provides a general description of the 
Charter and of its impact on the Department, specifically in 
its creation of a power in the courts to conduct judicial 
review of all federal, provincial and territorial laws. It 
also reminds staff that the Courts have placed on government 
the onus to prove that any infringement of the Charter meets 
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the requirement of being "a reasonable limit prescribed by 

law as can be demonstrably justified in a free and democratic 

society". Finally, this section of the Deskbook identifies 

the Human Rights Law Section as the unit whose advice should 

be sought in cases where issues arise concerning the 

application of the Charter to any government or other 

activity (Chapter 7.1.3 and 7.1.10). The objective of this 

appears to be that the Human Rights Law Section should 

provide both policy guidance and some degree of coordination 

in Charter cases. 

As a matter of policy, Section 1 of Chapter 7 also provides 
that the Charter Litigation Coordinator should be contacted 

by Departmental lawyers in all Charter cases. If necessary, 
the Coordinator is to assume responsibility for consulting 
with appropriate members of senior staff and the Human Rights 

Law Section. If the case involves broad and complex issues, 

the Charter Litigation Coordinator is to refer it to the 

Charter Committee for "decision and instructions". Our 

discussions with Departmental litigation staff lead us to 

believe that the consultation with the Charter Litigation 

Coordinator specified by policy generally takes place, but 

not always at the outset of the litigation. 

Section 2 of Chapter 7 focuses on interventions and 

instructions in constitutional cases. It states that 

decisions as to whether the Attorney General ought to 

intervene should be influenced by several rules of thumb. In 

general, intervention is said to be more likely: 

1. if the federal legislation, programme or action under 

attack is significant; 
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2. if the legal issue at hand is complex, novel or 

important; 

3. if the litigation has reached a higher court; 

4. if a private litigant is unlikely to advance the 

argument that would be made by the Attorney General; 

5. if a provincial Attorney General takes a position 

inconsistent with the federal view; 
6. if a client department has a particular interest in a 

case involving its jurisdiction; or, 

7. if a case could have significant effects on federal 

legislation, programmes or practices not directly at 
issue. 

We found little evidence either that litigators or policy 
lawyers were aware of the content of the interventions 
policy, or that they were in any significant manner 
influenced by it in the course of their work. For the most 
part, the actual decision to intervene is heavily based on a 
combination of immediate tactical considerations surrounding 
the case at hand and the legal policy views of the lawyers 
who are responsible for the decision. Any attempt to 
understand the process of deciding to intervene must 
therefore focus on the participants in this activity. 

It is possible to identify the three main levels of 

participants who exercise the greatest influence in the 

Charter litigation decision-making process: 	the Charter 

Committee, the Litigation Committee and the Minister. With 

respect to interventions, we were unable to find any 

indication of a routine procedure for applying the existing 

interventions policy to specific cases. Rather, indications 

are that decisions as to whether or not the government should 
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intervene in a Charter case are the result of a relatively 

informal process of interaction and negotiation. 

The nominal first step in the intervention decision process 
occurs when the Department receives notice that a case 

involves a Charter-related issue. The case is supposed to be 

referred to the Charter Committee for a recommendation. The 
stated purpose of this Committee is (c.f. Garton memo of 
February 1985, to all Litigation Managers): 

... to enable individual counsel to obtain guidance 
on positions to be taken in the cases they handle, 
and to ensure that the government and the Minister 
are apprised of, and approve of, the Department's 
overall approach to Charter implementation. In 
particular, the Committee performs two key 
functions: 

1. Making recommendations to the Minister on the 
general position to be taken in particular 
cases; and 

2. Making recommendations to the Minister on 
interventions in Charter cases. 

In general terms, the Committee is to serve as an advisory 

and review body. Its major concern is with the broader 

policy aspects of a case, and with the desire to assure that 

the overall approach of the government is fair, consistent, 

and reflects "... the government's unequivocal commitment to 

ensure that the Charter is fully implemented" (Garton, 

1985:4). 

In operational terms, the Committee is supposed to meet every 

other week, though more ,  frequent consultations may be 

necessary in urgent or high profile cases. It is chaired by 
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the Deputy Minister and has eight other members. These are: 
the Associate Deputy Minister, Civil Law; the Associate 

Deputy Minister, Litigation; the Assistant Deputy Attorney 
General, Civil Litigation; the Assistant Deputy Attorney 
General, Criminal Law; the Assistant Deputy Minister, Public 
Law; the Senior General Counsel, Public Law; the General 
Counsel, Human Rights Law; and the Charter Litigation 
Coordinator. 

In practice, because of the volume of Charter cases, the 
committee is not consulted every time a Charter issue is 
raised, but only in "important" cases with a high public 
profile or which involve novel points of law or attacks on 
government powers. The general rule is that the committee 
must be consulted when an intervention might be warranted, 
because the Minister wishes to approve all interventions in 
advance. Where the government is already a party to the 
case, it is necessary to consult the Charter Committee only 
if the case is important or has reached the appellate court 
level. 

The agenda and materials for Committee meetings are prepared 
by the Charter Litigation Coordinator. Committee members 
decide the government's position on the basis of this 

material. Surprisingly, however, given the importance of the 

decisions to be taken, the background material is not always 

extensive (for example, the judgments being appealed are 

included in the agenda less than 50 percent of the time). 

There was some feeling, especially among the interviewed 

lawyers who had a policy orientation, that this reflects the 

refusal of litigators to be tied down by policy 
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considerations in making tactical decisions about the cases 
they are handling. The litigators are not very familiar with 
the Committee's role and function, and they often do not see 
it as relevant to the task of doing litigation. Generally, 
the Committee does not review draft factums or other 
documents (though it did in the early days of its 

operations), nor does it manage or direct litigation after a 
general position is approved. It thus operates at the front 
end of a case and leaves the direction and handling of the 
case to the Litigation Committee. 

The Litigation Committee supervises all litigation carried on 
by the Department and coordinates its work with the Charter 
Committee on substantive questions of Charter interpretation. 

It is this Committee which assumes responsibility for 

selecting counsel, approving factums (though final approval, 
at least for interventions, rests with the Minister) and 

monitoring the conduct of a case. It is clear that the 
litigators consider the Litigation Committee to be the more 
important of the two committees. Thus, while they may see 
the need for the government to be consistent in its policy 
and positions, they do not believe this is very relevant to 

"good litigation". In their view, legal precedents and 

authority are much more relevant than the theoretical input 
of groups like the Charter Committee or the Human Rights Law 

Section. These groups are not seen as operating in the "real 

world" and the litigators are not keen to have their hands 

tied by those whom they perceive as having little 

appreciation of the realities of "front-line" litigation 

work. 
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Not surprisingly, participants with a policy orientation have 
a different viewpoint. In their view, this attitude reflects 
a lack of appreciation on the part of litigators of the need 
for the Department to speak with one voice. They suggest 
that the needs of the institution are primary and that 

litigators should be subject to more control if the interests 
of government policy and programmes are not to be 
compromised. 

In summary, the litigators see the Charter Committee as an 
"offshoot of the Litigation Committee". They will respect 

its general policy guidelines as they see fit, but will 

resist interference after that. Those with a policy 

orientation are aware of this ranking system but have not as 

yet successfully challenged it. 

The final player in the process of deciding whether to 
undertake an intervention is the Minister of Justice. At the 
present time, the Minister wishes to approve all 

interventions in the Courts of Appeal or before the Supreme 

Court of Canada. It would seem that this is to ensure a 

consistent policy approach on the part of the government as a 
whole. 

The number of interventions in Charter cases is decreasing. 

It is difficult to pin down a precise reason for this since a 

number of factors are involved. First, the government has 

adopted a more cautious approach to interventions in general. 

The government has also decided not to intervene before the 

lower courts if the case involves a provincial matter, or if 

it is restricted to a particular matter, or if it is 

restricted to the particular facts at hand. 
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Moreover, it is clear that the volume of Charter litigation 
surpassed virtually everyone's expectations and has forced 

the Department to be more selective. (To the extent that the 
)merican experience with its civil rights litigation 
explosion during the 1960's might be analogous, there is room 
for concern about even more massive expansion of Charter-case 
workloads. Charter-type litigation grew by 700 percent 
between 1960 and 1980. Even with that much of the workload 

falling to State rather than federal lawyers, the U.S. 
Department of Justice experienced a massive increase in its 

litigation workload.) 

Finally, there are a number of cases which do not come to the 
attention of the government, though there is general 
agreement that few, if any, important cases are missed. For 
the most part, staff at Headquarters felt generally that the 

government intervened frequently enough, whereas litigators 
in the Regional Offices expressed concern that some important 
cases were being missed (especially at the level of the 
provincial Courts of Appeal). 

6.3.2 Selection of Counsel 

In formal terms, the selection of counsel is the prerogative 
of the Deputy Minister. However, the usual practice is for 
the Litigation Committee to make a suggestion in this regard 

and there is no indication that any of its recommendations 

have been rejected (at least in a Charter case). 

The actual process of selecting counsel is relatively 
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informal. The choice reflects a largely ad hoc consideration 
of a number of factors, including the following: 

1. The experience of the counsel who has handled the case 
in the lower courts: an inexperienced lawyer is likely 
to be replaced by a more senior lawyer as the case 
progresses through the courts, though the displaced 

counsel will sometimes be retained as a junior. 

2. The availability of counsel: 	the Department's 
litigators all carry a heavy caseload and some effort is 
made to spread the work as evenly as possible. The very 
nature of litigation makes it impossible to plan the 
distribution of work in a systematic manner over a 
specifiable period of time. The litigation of cases is 
reactive and to a significant extent the selection of 
counsel reflects the current caseloads and time 
constraints of the Department's litigators, especially 
in late-breaking cases which require an almost immediate 
response. 

3. The area of substantive expertise: within the limits of 
the experience and availability of department 
litigators, an effort is made to assign cases on the 
basis of areas of training and substantive expertise. 

However, this does not seem to be a crucial 

consideration in important cases at the levels of the 
highest courts. The assumption is that litigators are 

generalists and that important cases require "stars". As 

a result, the cases which have reached the level of the 
Supreme Court of Canada have almost always been argued 
by senior Headquarters counsel (or occasionally by 
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counsel from a Regional Office if that individual was 
very experienced and approved by Headquarters). 

4. The importance of the case: Charter cases which are 
perceived to have significant political consequences for 
the government or considerable legal consequences, or 

which threaten current policies, programmes or practices 
are much more likely to be assigned to senior 
Headquarters counsel as they progress through the 
courts. In part, this reflects greater confidence in 
the more experienced litigators, but also it results 
from an attempt to ensure that the Department'S 

positions in such cases accurately reflect the policy of 
the government of the day. 

In the end, it would seem that the potential legal, political 
and practical consequences of a case are the prime 
considerations in the selection of counsel. The more 
important a case, the more likely it is to be taken over by 
Headquarters at the expense of the regions, and the more 
likely it is to be assigned to one of the perceived "stars" 
at the expense of less experienced or less skilled 

litigators. Moreover, there seems to be a general 

appreciation of these "facts of life". While those who are 
replaced are obviously disappointed, they seem to consider 
this a part of the reality of a large bureaucratic 
organization. There was little or no indication of any 
significant frustration or resentment in this regard. 
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6.3.3 The Monitoring Of Cases 

Once a case has been assigned, it is the responsibility of 

counsel to prepare the factum. The general procedure is for 

the Litigation Committee to review and approve factums 

although, more recently, the Minister has required that he at 

least be kept informed in all cases at the level of the 

appellate courts and above, and that his approval be sought 

in all Charter interventions. 

In spite of the formal policy requirements of the Civil 

Litigation Deskbook, the litigators do not seem to consult 
the Human Rights Law Section on a frequent or routine basis 

and, in general, they do not feel bound to abide by the 

policy lawyers' advice. While litigators recognize the 

theoretical importance of the Department's broad policy goals 

and the need for consistency, there is an overwhelming 

conviction among them that lawyers (that is litigators) know 
what works and what does not. Their view is that each case 

is different and that it is not necessary to have "policy" 

input to the litigation process.  By  the same token, they may 

occasionally consult the Charter Committee (although more 

because they have to than because they want to), but the 

Committee's policy views are often not considered 

particularly helpful. Their clear feeling is that litigation 

is for litigators and that the whole process would work 

better if they were left alone to do the job. 
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6.4 Experience to Date 

Exact figures on the volume of Charter cases are not 
available. The number of cases in the lower courts where a 
Charter issue of some type is raised is not known. There is 
no complete inventory of Charter cases either in the 
Department of Justice or anywhere else. The Department was 
inundated within weeks of the Charter coming into force. The 
Charter Litigation Coordinator keeps records of cases he 
knows about, but the staff and support resources necessary to 
create a complete inventory are, under current priorities, 
not available. 

In 1982, 3 percent of our file sample (11 of 400 files) were 
cases in which it was apparent that a Charter issue played a 
role in the litigation. This percentage is low but it must 
be recognized, that because the Charter was not in force for 
the whole of 1982, the usefulness of the notification process 

is unknown; it was not always possible to determine from the 
materials on file whether a Charter issue was in fact raised, 
if the matter went to trial. Of these 11 cases, Headquarters 
was notified in only two. Based on the volume of cases known 
to the Charter Litigation Coordinator in 1985 and his view of 

the notification rate, it is presumed that the notification 
rate has increased. The evaluation could not verify whether 
the rate has increased. 

We do know that the volume of cases involving a Charter 
matter at the lower courts is now enormous and is 

increasingly time-consuming for litigators. 	One of the 
Regional Office lawyers . noted that the Charter has 
transformed what was formerly a fifteen-minute trial on a 
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drugs charge into a process in which the judge requires 

counsel to submit written argument on the relevant Charter 

issues. 

With available provincial and legal information systems, the 

determination of even the number of Charter cases reaching 

the various Courts of Appeal would be an enormous task. More 

manageable is a determination of the number of Charter cases 
which have been appealed to the Supreme Court of Canada. In 

the approximately three and a half years subsequent to the 

enactment of the Charter, our search identified a total of 58 
such cases. The Attorney General was involved in two-thirds 
of these (39). Undoubtedly the total figure has increased, 

but the Attorney General is probably involved in 

proportionally fewer, given the adoption of a somewhat more 

cautious approach to intervention. 

6.5 Expected Future 

The near-term future in this area is not likely to change, at 

least in terms of the growth in the volume of cases. All 

indications are that this is an entrenched growth area of the 

law, especially given that the equality section (s.15) cases 

are just in the first stages of their progress through the 

courts. While changes in legislation and government policy 

may head off some court challenges in this area, the equality 

provision of the Charter has such far-reaching implications 

that one can assume that it will prove a very fertile source 

of future litigation. 
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In addition, a number of government-sponsored programmes will 
keep Charter litigation before the courts. The Secretary of 
State funds a programme to finance Charter challenges in the 
courts. Under the auspices of this programme, groups and 
individuals may apply for grants to cover the cost of 
litigating particular issues having broad impact on citizens' 
rights, and which might not be definitively determined if 
left to the private resources of individuals. Many of the 
provinces also fund various groups which pursue Charter cases 
in areas of particular concern. For example, Charter cases 
related to women's issues are launched by LEAF (Women's Legal 
Education and Action Fund), an organization funded largely by 
the Government of Ontario. 

As well, government funding of legal aid programmes likely 
contributes to a continued steady flow of Charter cases, 
particularly as they relate to the criminal law. However, 

since legal aid is linked primarily to financial need, 
funding of the programmes is not targeted to such cases. 
Nonetheless, it is probable that the availability of legal 
aid allows for the appeal of many cases raising Charter 
issues which otherwise would not progress beyond the lower 
courts. 

Finally, if the United States experience is any indication, 
the number of Charter cases appealed to the higher courts 
will continue to grow. In the United States, statistics show 
that appeals in civil rights cases grew seven-fold between 
1969 and 1984 and there is every sign that the trend is 
continuing. United States Department of Justice officials 
indicated in interviews - nee Chapter Seven - that this is 
partly a result of the availability of funding for test cases 
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and the widespread acceptance by lawyers of the practice of 
litigating such cases on a contingency fee basis. Such an 

explosion of litigation is less likely in Canada; but many of 
the same trends are apparent and may be enhanced, since many 
civil rights issues which have been long-settled in the 
United States are just being raised in this country. 

Conservative estimates would project an exponential increase 

in Charter cases. 

6.6 Difficulties with the Process 

The major limitation of our study is the fact that the area 
of Charter litigation is so new, and that relatively few 
cases have worked themselves through to a conclusion. 

Nevertheless, we were urged by Departmental managers to take 

on Charter matters as a case study because of the importance 
of these cases in shaping the current and future work of the 

Department. Thus, while our observations are more suggestive 
than conclusive, there are problems and strains which can be 

identified in the process. 

The interviews with senior Departmental lawyers indicated 

that strains have developed in two interrelated areas: the 

tension between the policy lawyers and the litigators, and 

the widening gap between available resources and increasing 

Charter workload. The tension between policy lawyers and 

litigators is in many ways inevitable and the result of what 

they are trained to do. As will be discussed, the tension 

has positive as well as negative consequences. The widening 

gap between available resources and increasing Charter 
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workload is far more problematic and can have nothing but 

negative consequences. 

Policy lawyers and litigators frequently have fundamentally 

different views about litigation and legal policy. 

Litigators, by the very nature of the type of law they engage 

in, are oriented toward individual cases, toward getting the 

best result they can in specific cases. They must make many 

decisions about what to argue and how to argue. They are 

ultimately alone in court defending a position against 

attack. Good litigators become good at finding the right 

argument and at arguing almost any position. Litigators most 

frequently take the position that they are ultimately 

responsible for a case and, while they will listen to the 

views and policy input of others, they must ultimately 

decide. This has been called the "Lone Ranger" stance by some 

non-litigators within the Department. While it is a 

generalization, policy lawyers look at trends and government 

positions and frequently view litigation as a policy tool. 
With a policy orientation, case specific strategy may be made 

subservient to policy goals. Both case-specific and policy 

orientations are necessary. There will always be some 
tension between these two positions. 

There will always be some polarization between the 

litigators ,  orientation towards dealing with the case at hand 

and the attempts by policy lawyers to have litigation reflect 

the wider objectives of the Department and the government. 

This results in disagreement over how the system should work 

and, more specifically, over the role and influence which 

ought to be assigned to each group. 
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The actual litigation work of the Department does not always 

respect an abstract distinction between litigation and 

policy. The dictates of effective litigation, of appropriate 
policy or of good politics are not always easily compatible 

and, in some instances, may even be at odds. As a result, 
the roles and the work of the Attorney General and the 

Minister of Justice cari  produce tensions. 

This is hardly a new problem, but it seems to have been 

compounded by the enactment of the Charter. The subsequent 

flood of Charter litigation has operated to increase the 

pressure on both litigators and policy lawyers. The 

litigators have to deal with obviously increased workloads, 
but have to adjust their approach to compensate for the 
highly visible and political nature of many of the Charter 
cases which they took on during the earlier years of its 

existence. Policy lawyers must cope with the heightened 
public expectations created by the Charter in the light of 
their relative inability to impose a policy orientation upon 

the Department's litigators. The result is an accentuation 
of existing frustrations and a resentment of the perceived 
privileges and freedom (lack of accountability) of the other 

group. 

There is a second factor which exacerbates the tension 

between policy lawyers and litigators. This factor relates 

to the essentially reactive and defensive postures adopted in 

most Charter cases. There is considerable difference between 

the stated intention of the Department of Justice to 

interpret the Charter broadly and the more limited and narrow 

interpretation adopted in most of the actual cases (at least 

up to July 1, 1985). This seems to reflect the unanticipated 

226 



Evaluation of Litigation Services 
6. Charter Litigation 

extent to which accused individuals have turned to the 
Charter in constructing a defense and the unanticipated 

extent to which political interest groups have used the 

Charter as a vital aspect of their strategy in attempts at 

social reform. 

To the extent that the Charter is a tool for some, it also 

becomes a constraint for others. In this case, the "others', 

 is the Department of Justice which seems to have found itself 

reacting defensively in its litigation of Charter cases. This 

is because most of the cases to date have involved attacks on 

either the established laws of Canadian society or thé 

operating procedures of agencies of the Canadian state. To 

this point, most Charter cases are reactive: they are 

oselected" because of the perceived need to protect the 

interests of the Department or of its clients and not because 

a particular case presents an opportunity to proactively set 

justice policy. This creates frustrations for both 

litigators, who feel that the policy lawyers are trying to 

piggy-back their interests in areas where they do not belong, 

and for policy lawyers who often feel that litigation is not 

consistent with the primary goals of government. 

The current cutbacks in staff and other resources serve to 

widen the gap between the work to be done and each group's 

ability to do it. However, even massive infusions of new 

budgetary allocations would do little to alter the 

fundamental tension between the roles of litigation and 

policy, or to decide how these competing orientations can 

best be organized. 
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Thus, there is a growing tendency (especially since the 
enactment of the Charter) for litigation and policy to be 
seen as separate, distinct entities. This is most noticeably 
felt by the litigators themselves. They feel that they are 

overmanaged, especially in terms of the requirement to 
account for the time spent on each case. Their view is that 
there is no direct relation between the importance or 

implications of a case and the amount of time which should be 
spent on that case. They feel pressured to litigate on the 
basis of sound accounting or management principles, a 

requirement which in their view does not reflect the 

realities of litigation. They are also of the view that 
policy lawyers do not seem subject to the same pressures of 
cost-efficiency and accountability. The sense is that nobody 
would argue that a policy lawyer should be measured by the 

number of policies produced and that it makes no more sense 
to measure a litigator by the number of cases handled or the 
average amount of time spent on a case. 

It might be added that the Department of Justice does not 
seem to have any formal criteria for assessing and evaluating 
the quality of the work of its litigators in Charter cases. 

In spite of this, most of the people we interviewed seemed to 

be very confident of their ability to distinguish good 

litigators from average or poor litigators. When pressed, 

the litigators themselves usually argue that the bottom line 

is winning and, therefore, that the best litigators are those 

who win, or at least those who minimize the costs or 

consequences of a loss (for example, by obtaining a more 

favorable settlement or a more restricted judgment than might 

have been expected). On the other hand, policy people tend 

to argue that litigation is good to the extent that it 
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advances or protects the policies and programmes of the 

Department or its clients. Unfortunately, this definition is 
too vague and imprecise to be of much practical value and is 

not pursued as a criterion for assessing litigation by even 
the most ardent policy advocates. 

There is no direct account of the resources directly 

allocated to Charter cases. For that matter, such an 

accounting is probably impossible given that a case may or 

may not involve the Charter at different stages of its 

litigation and that no one in the Department works 

exclusively on Charter cases. There is, however, a strong 

sense that the Charter has increased the workload and 
accentuated the pressures on everyone. This is only likely 

to get worse, in part because of the pressures of diminishing 

resources and in part because of the new range of litigation 

opened up by the proclamation of Section 15 of the Charter. 

As described in Chapter Two, there is strong support for the 
view of Headquarters litigators that they are overworked. The 

complement of Headquarters litigators, and consequently those 

who handle most of the complex and high-profile Charter 

litigation, has grown hardly at all during the last ten to 

twelve years. The pressure on senior litigators is 

increasing and will continue to increase. 

6.7 Conclusions 

There are clearly areas of strain in the litigation of 

Charter cases both in the availability of resources necessary 

for litigation and in the working relationships between 
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litigators and policy lawyers. 	But the system may be 

operating as well as can be expected under the present 

circumstances. Four issues are of importance. 

The first major problem is the lack of a clear policy 

commitment to an operationalized interpretation of the 

Charter. The Department avows a commitment to a broad and 

liberal orientation to the Charter. But the vast majority of 

its litigation in this area is reactive. The concern in most 

cases is to deal more with specific and immediate problems of 

the government in general, the Department or other government 

departments. The biggest problem in formulating a general 

standard, especially one with any kind of policy criterion, 
is the broad mandate of the Department to manage and control 

all litigation for or against the government. The practical 

consequence is that the Department may feel it has to defend 

a position on behalf of a client department or agency which 

is directly at odds with its avowed commitment to a broad 

interpretation of the Charter, and may even have to litigate 

cases whose implications are contradictory. The Singh, and 

Hunter v. Southam cases are examples. 

It would seem that the area of greatest success has been in 

the language rights cases where the government argued in 

favour of a broad interpretation of the Charter provisions. 

This record is still intact despite the recent "traffic 

ticket" cases, since they involved constitutional issues 

other than the Charter (see Bilodeau  V. Attorney General of 

Manitoba and MacDonald v. City of Montreal, S.C.C., 1 May 

1986, unreported). 
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Furthermore, there is little indication that there is a clear 

policy from which decisions to intervene and positions to be 

argued can be systematically and consistently derived. It is 

utopian to assume that a unified and invariable position can 

be developed in this area. By the same token, it is highly 

unlikely that litigation can be improved in the absence of a 

clear statement about its policy goals or some procedure for 

balancing policy and non-policy interests in any particular 

case. The Charter Committee has not succeeded totally as a 

mechanism for ensuring policy input, though its original 

intent was to be a focal point for policy input. 

The second major problem is that resource restraints appear 
to exercise a strong limiting impact on discretionary 
litigation. The Department is taking a more cautious 

approach to interventions and there is little support or 
encouragement for attempts to elaborate a policy position 

which will increase proactive litigation. The overall 
economic situation is unlikely to change over the next few 
years and one can expect limited encouragement for policy 

initiatives which threaten to increase the litigation 

liabilities, commitments or responsibilities of the 

Department. 

The third problem is a function of the highly visible and 

controversial nature of Charter litigation, (both legally and 

politically). There seems to be a tendency to deal with some 

highly charged issues by leaving decision-making, and thus 

policy, to the Courts. One option to this is to deal with 

controversies head-on by proposing legislation to Parliament 

or taking direct policy or programme initiatives. 	The 

tendency partly reflects the fact that the Department of 
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Justice operates within a multiplicity of policy and 

programme areas and must coordinate its activities with other 

ministries and levels of government. The nature of relations 

between the different federal ministries that have 

responsibilities in the area of law enforcement and of 

federal-provincial relations is such that it will seldom be 

easy to reach a consensus. Nonetheless, the litigation of 

Charter cases reflects a reactive response to this problem 

rather than a leadership role. 

Finally, there is a potential source of difficulty which 

results indirectly from the Charter. The enactment of thé 

Charter has created something of a growth industry for 
lawyers and law firms. A number of firms have established 
branch offices in Ottawa to deal with this work. These 
branch offices represent an attractive alternative for those 

litigators who would like to practice outside of the 

perceived constraints of the Department of Justice. While 
there are no data which permit an accurate assessment of the 

current situation, there is a risk that the "best" litigators 

(that is, the most successful and experienced) will also be 

the most attractive recruits. If a significant number were 

to leave, it could not help but have at least a short-term 

impact upon the Department's performance in the litigation of 

exceptional Charter cases. 

In summary, the litigation of Charter cases is a situation 

where too much work must be performed by staff who are 

already spread too thin and who do not have clear policy 

guidelines to direct them. Natters are unlikely to improve 

unless and until the Department is willing and able to impose 
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some leadership in this area, and is able to commit the 

resources necessary to accomplish the task it sets itself. 
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7. GOVERNMENT LITIGATION: A COMPARATIVE PERSPECTIVE 

7.1 Introduction 

An examination of how the Department of Justice provides 
litigation services to the Government of Canada must answer 
two major organizational questions: 

Do the current organizational and management 

structures adopted by the Department represent 

the best strategies for delivering litigation 

services to a government? 

Are the problems identified in the evaluation 

the product of the organizational structures 

chosen by the Department or are they inherent 

in the process of government litigation? 

One way to approach these questions is to look at how other 

jurisdictions provide litigation services to government and 

to see what problems those jurisdictions experience. 

Comparative analysis provides a realistic method for 

assessing 	how 	organizational 	arrangements 	affect 

organizational performance, but it must be used with 

discretion. 	National legal systems and organizational 

choices for legal service delivery are shaped by national 

legal and governmental histories, organizations and cultures. 
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In a sense, every legal system is unique. 	Comparisons 

between them are soft. Strong conclusions cannot be drawn. 

Comparison, however, is the only realistic way to begin to 

answer some fundamental questions. 

There are some major commonalities across national legal 

systems that make comparison possible. Most national legal 

systems can be classified as belonging to one of perhaps four 
major systems of jurisprudence: the English Common Law 

system (as in England, the United States, Australia, Kenya 

and Israel); the Romano-Germanic code system (as in Scotland, 
France, West Germany, Sweden, Italy and Japan); the State 

Socialist system (as in the Soviet Union, Poland, Hungary and 
East Germany); and the Islamic system (as in Saudi Arabia, 

Iran and Syria). National legal systems belonging to the 

same jurisprudential group have many common imperatives. 
Reasonable comparative analysis is frequently possible. 

Canada is one of the largest and most successful members of 
the English common law system. This system centres on the 

importance of the adversary presentation of fact and legal 

argument and on the importance of prior judicial decisions - 
precedents - as a flexible but compelling element of the law. 

Because of the core common law imperatives, useful 

comparisons can often be made between the approaches, 

structures, organizations and operations of Canadian 

government legal institutions, and those of other common law 

systems. Although Canada has a more centralized litigation • 

authority than England and Wales or the United States (the 

litigation authority is distributed across many persons and 

departments in England and Wales and the United States and 

more centralized in the Department of Justice in Canada), the 
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national government litigation systems in those two common 

law countries are natural candidates for comparison and are 

the systems used for comparative purposes in this analysis. 

Canada's legal system was a tributary component of the 

English imperial system of common law until very recently. 

Appeal could be taken from the decisions of Canadian courts 
to the imperial Privy Council in England until 1949. Because 

Canada's constitution was not fully patriated until 1982, 

Canada was not, at least in the technical legal sense, a 
fully and unconditionally independent nation until then. 
Moreover, the powers of the Attorney General of Canada are 

defined, somewhat vaguely, by the Department of justice Act 
as those traditionally exercised by the Attorney General of 
England. 

The United States is Canada's neighbor, her largest trading 
partner, and a massive federal common law state. Both the 
organization of the federal government litigation function 

and the organization of the United States Department of 

Justice are, in many respects, similar to the situation in 

Canada prior to the Glassco Commission reforms of the 1960's. 

Moreover, U.S. Justice experience with a massive growth in 

civil rights litigation during the 1960's and 1970's is 

likely to prove a useful analogue for the Department of 

Justice, Canada in planning for the potential impacts of 

Charter litigation. 

The English and American approaches to government litigation 

provide clear, related common law comparisons to the Canadian 

approach to the organization of government litigation. In 

making these comparisons, senior government legal officials 
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in both England and the United States were interviewed (a 

full list of people interviewed is presented in the Technical 

Appendix) and official documents (such as organization 

charts), publications, and commentary in the legal and 

administrative literature were reviewed. 

7.2 Government Litigation in the United States 

7.2.1 The Historical Pattern 

The control and regulation of federal government litigation 

in the United States reflect both the country's history and 
the constitutional division of powers between the Executive 
(the President) and the Congress. Although the Office of the 
Attorney General of the United States was created in 1789, it 
was not until 1870 that Congress created a public service 
Department of Justice with some measure of centralized 
control over litigation. 

Prior to 1870, the conduct of government litigation was 
dispersed to the various departments of government which 

hired their own lawyers, and to individual, politically 

appointed federal District Attorneys, who handled federal 

prosecutions and litigation in the federal judicial districts 

outside the national capital. In the mid-1800's, it became 

clear that the dispersed nature of litigation authority 

produced inconsistent government positions in court, and was 

extremely expensive owing to the extensive and increasing use 

of private legal counsel. Massive growth in the volume of 

federal litigation in the immediate post-Civil War period, 

the result both of claims arising out of the war and claims 
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arising under new federally guaranteed civil rights, made 

both problems intolerable and led to the creation of the U.S. 

Department of Justice. 

The bill creating the Department of Justice originated in a 
joint Congressional Committee on Retrenchment that had been 

established to find ways of reducing government expenditures. 

The Act gave the Attorney General control over the conduct of 

all government litigation, and supervisory powers over 

departmental litigators, district attorneys, and any outside 

counsel employed by the United States government; established 
the Solicitor General of the United States as a principal 

litigation officer and the Department's second in command; 
and made the Attorney General chief executive officer of the 

Department. 

The Department grew steadily. By 1904, it had more than 

1,500 employees engaged in the practice of law, in the 
appointment and pay of the federal judiciary, in law 

enforcement, and in running federal prisons. Yet, this 

initial attempt to centralize litigation authority failed. 

Departmental lawyers continued to litigate relatively 

independently of the Attorney General. Congress continued to 

create new departments complete with their own staff lawyers, 

and to acknowledge that independent federal agencies such as 

the Interstate Commerce Commission could continue to employ 

their own lawyers and even oppose the Department of Justice 

in court. 

Distributed litigation authority has remained a major feature 

of the American approach - to the handling of federal 
government litigation. Many Presidents have tried to modify 

239 



Bureau of Programme Evaluation 
and Internat Audit 

the situation, but to little avail. President Woodrow Wilson 

tried unsuccessfully to centralize litigation authority by 

executive order in 1918. In 1943, President Franklin D. 
Roosevelt also tried, by executive order, to give effective 
authority to supervise all federal litigation and all federal 

District Attorneys to the Attorney General. Congress ignored 

Roosevelt's order and continued to give separate litigation 

authority to newly created government departments and 
agencies. At present about 40 agencies and departments have 

independent litigation authority. 

During the Carter administration in the late 1970's, there 
was an attempt to coordinate litigation activities by setting 
up a Federal Legal Council composed of the Attorney General 
and representatives from the largest independent litigating 
departments and agencies. The Council's mandate was to 
improve coordination and communication among federal legal 
offices. The Council did not work as intended; conflict in, 
rather than coordination of, argument strategy and tactics 
remains the norm across the sweep of federal litigation. 

7.2.2 The Contemporary Pattern 

The political and organizational environment in which 

government litigation must be conducted in the United States 

is substantially different from that in Canada. In the U.S., 

Legislative  and  Executive power are constitutionally 

separated and party discipline plays a comparatively minimal 

role in shaping government policy. As a consequence, 

departments and agencies are able to pursue their interests 

rather independently, seeking special considerations and 

240 



Evaluation of Litigation Services 

7. Government Litigation: A Comparative Perspective 

dispensations from Congress through legislation, even when 

such special considerations conflict with Presidential policy 

or established administrative practice. 

Since the reforms that followed the work of the Glassco 

Commission in Canada, the Department of Justice, Canada has 

had a monopoly on the provision of legal services to 

virtually all government departments and agencies. The 

Department of Justice has, since Confederation, always 

controlled government litigation. 	But since 1966 it has 

provided all other legal services as well. 	(Even for 

quasi-independent Crown Corporations such as Canada Post or 
the Canadian Broadcasting Corporation, which are permitted to 
maintain staff legal counsel and to hire private law firms to 

conduct their litigation, the Department of Justice provides 

substantial amounts of legal service.) 

In the United States, the mandate for provision of legal 
services remains widely distributed, rather as it was in 
Canada before Glassco. The U.S. Department of Justice 

conducts criminal prosecutions and handles civil litigation 
for some departments; but departments and agencies maintain 

their own departmental solicitors who provide them with a 
wide range of legal services including, in many departments, 

independent litigation services. 

From the interviews we conducted, it seems unlikely that this 

distributed litigation authority will change. Although U.S. 

Justice argues that it should have control of the conduct of 

all litigation - as Canadian Department of Justice does - the 

various departments and agendies that do not have independent 

litigation authority continue to bring substantial pressure 
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on Congress to give it to them, while agencies and 

departments that already have litigation authority work very 

hard to keep it. 

The departmental pressure for independent litigation 

authority has several sources. On the highest plane, 

departmental counsel and officials argue that the specific 

types of substantive expertise that develop within 

departmental legal units are needed to guide litigation. In 

contrast, the U.S. Department of Justice argues that the need 

for consistency of argument across cases and departments - a 

consistent government position on any given point of law 
and objectivity in assessing the merits of cases are more 
important in government litigation than specialized subject 
knowledge. 

On another plane is professional prestige. Litigation carries 
a special cachet in legal circles - a hot trial lawyer has 
higher standing amongst his/her professional peers than a hot 

contract draftsman. Thus, the departmental solicitors who 
have the right to go to court on their own account guard that 
right jealously, and those who do not have it seek it, in 

order to gain professional prestige. 

On yet another plane is power - the power to determine 

whether cases will be litigated and the power to determine 

the arguments, strategy and tactics used in court. When the 

U.S. Department of Justice has jurisdiction over a particular 

department's or agency's litigation, that power is exclusive. 

If the Department of Justice refuses to litigate on behalf of 

a subject government department or agency, the latter cannot 

resort to using its own Counsel. 	If the Department of 
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Justice refuses to accept the subject department's theory of 

the case or refuses to adopt suggested arguments, strategies 

or tactics, the subject department is stuck. It may find 

itself in court on cases it thinks should be settled, or find 

cases settled that it wants to fight, sometimes without 

notice. It may find cases argued on theories that it 
believes are disastrous to departmental policy objectives. 

The subject department's recourse from a Justice refusal to 

litigate according to its wishes is a political appeal to the 

President. The President can, if he agrees with the subject 

department, direct the Attorney General - a political 
appointee and a Cabinet member - to undertake the litigation. 
But that happens infrequently. Thus, the mandate to conduct 
litigation confers very real legal power on those who hold 
it. 

The Canadian parliamentary system of government affords no 

opportunity for departments to fight their battles by playing 
off the Executive against the Legislature, as the American 
system permits departments to play off the President and 

Congress. The United States Department of Justice is 

constantly on guard to maintain its litigation authority in 

civil areas. 

The Glassco reforms that centralized government legal 

services in the Department of Justice, Canada appear to have 

paid real dividends. While conflicts between the Department 

of Justice, Canada and other government departments over the 

litigation of cases do arise, the conflicts tend to be case 

specific. 	Disputes over mandate are infrequent. 	Other 

government departments do not actively dispute Justice's 
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authority to regulate and control litigation at anything like 
the level of dispute in the United States. Unlike its 
counterpart in the United States, the Canadian Department of 
Justice can shape its organization and conduct its business 
with a focus on the provision of services, rather than with 
major concern over protection of its mandate. 

7.3 Organizational and Administrative Arrangements 

in the United States 

The United States Department of Justice is headed by the 
Attorney General of the United States, who is, as already 
mentioned, a political appointee and member of Cabinet. By 
Canadian standards the Department is enormous. In recent 
years it has had a complement of more than 54,000 employees 
and an annual budget of approximately 2.5 billion dollars 
(U.S.). Rather like the pre-Glassco Canadian Department of 

Justice, the U.S. Justice Department operates both a set of 
lawyering functions (including criminal prosecution, civil 

litigation, tax litigation, civil rights litigation and 
antitrust litigation), and a set of non-lawyering functions 
(such as the Federal Bureau of Investigation, the Federal 

Bureau of Prisons, the Drug Enforcement Administration and 

the Immigration and Naturalization Service). 

Three principal officers are responsible for the litigation 

function of the United States Department of Justice. The 

Deputy Attorney General, as the Department's second ranking 

officer, is responsible for all civil and tax litigation for 

a variety of management and public affairs units, and for 

several quasi-judicial bodies such as the Executive Office 
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for Immigration Review and the Foreign Claims Settlement 

Commission. The Associate Attorney General is responsible 
for criminal prosecutions through the Head Office, Criminal 

Division, which has about 400 lawyers and for all litigation 
conducted by the United States Attorneys Offices, which have 

about 1,650 lawyers. The Associate Attorney General is 

responsible for a number of lay law enforcement, correctional 
and research units such as the Federal Bureau of 

Investigation, the Drug Enforcement Administration, the 

Bureau of Prisons, the U.S. Parole Commission and the Office 

of Justice Assistance, Research and Statistics. The 

Solicitor General of the United States, together with a staff , 

of about 20 attorneys, controls all appellate litigation 
conducted by the United States Government and argues all 
government cases before the United States Supreme Court. 
(See Figure 7-1). 

The Department of Justice Head Office in Washington, D.C. 
handles the more complex litigation, cases on appeal, cases 

spanning several federal judicial Districts, and civil 
actions over $100,000 (soon to be raised to $500,000). 

Routine cases are generally handled by U.S. Attorneys 
Offices. There is an extensive, computerized manual which 
sets out which office has responsibility for which types of 

cases. 

Delegation rules are explicit. The effect of the delegation 

is a funnelling of most cases to U.S. Attorneys' Offices and 

the retention of the most important cases by Head Office. For 

example, in 1985 the U.S. Attorneys handled about 70 percent 

of all civil cases, but these cases accounted for less than 

one percent of the government's fiscal exposure. 
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There are 95 United States Attorneys Offices, one in each 
federal judicial district. The U.S. Attorneys (formerly 

called Federal District Attorneys) are appointed by the 

President, usually at the nomination of the senior Senator of 
the party in power in the district. Each U.S. Attorney 
operates an office manned by staff lawyers. Organizationally 
these offices report to the Attorney General through the 

Associate Attorney General and the Deputy Attorney General. 
The offices range from five lawyers in the least populated 
districts to offices of almost 300 lawyers in districts 

serving New York City and Los Angeles. 

The U.S. Attorneys Offices serve functions analogous to those 
served by the Department of Justices Regional Offices in 
Canada. However, there is one difference: because they are 

headed by political appointees, the U.S. Attorneys Offices 
maintain a level of structural independence not found in the 
Justice Regional Offices in Canada. The structural 
independence of U.S. Attorneys Offices is substantial. 
Lawyers in these offices are even appointed differently and 
paid on a different scale to lawyers working directly for the 
U.S. Department of Justice Head Office in Washington. The 
Justice Regional Offices in Canada have a fairly high level 
of independence; but that independence comes from explicit 
and implicit management decisions made within the Department 

delegating responsibility to the regions, and not from 

mandated organizational structure. 

The United States Justice Department maintains a special 

position for the government's principal litigation Attorneys. 

The Solicitor General and his staff control all appellate 

litigation conducted by the United States government and the 
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Solicitor General personally appears before the Supreme 

Court, arguing the government's position in the most 

important cases. There is the widespread belief within the 

U.S. Department of Justice that the process of appeal is so 

fundamentally different from trial work that the 

administration and policy control of such cases must be 

separated from lower court activity, and that the 

government's paramount litigation lawyer must control the 

appeals process. 

7.3.1 Case and Policy Control 

The United States Department of Justice Head Office generally 

maintains strict case and policy control. Policies and 

procedures are laid out explicitly.  Most  litigation units 
have fewer than 20 lawyers and are highly specialized (for 
example, the Educational Opportunities Section; the Voting 

Section; the Employment Litigation Section; and the Housing 
and Civil Enforcement Section). Section heads are expected 
to monitor closely their lawyers' performance. They hold 

mandated monthly case review sessions with their lawyers. 

Deputy Assistant Attorneys General meet with individual 
section heads to review unit cases and policy directives 

every other week. In alternate weeks the Deputy Assistant 

Attorneys General meet with their superiors, the Assistant 

Attorneys General, to review cases and policy directives. 

The Department has a computerized case management system 

which is reported to be of limited usefulness. It lists case 

names, assignments, initial date, last date, location, 

statute and section, and status codes. The section heads 
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interviewed found it of little value in assigning cases or in 

monitoring progress. They found their monthly meetings with 

their lawyers of more value. 

Lawyers are expected to docket their time, though not at the 

level of detail found in private practice or in the 

timekeeping system used until recently by the Canadian 

Justice Department. Finally, section heads and Deputy 

Assistant Attorneys General monitor performance by personal 

attendance at hearings. 

The emphasis in all monitoring and review is on consistency , 

and conformity to policy directives. Head Office tries to 
control case handling in the far-flung U.S. Attorneys Offices 

through the "Policy and Procedures Manual", but ultimately 

relies on taking over cases on appeal where it is believed 
that problems at the trial level can be corrected. 

The United States Department of Justice has a highly 
developed case management and policy control system. The 

only Branch in the Canadian Department of Justice with a 

similar level of case control is the Tax Litigation Branch. 

The high level of control in the United States reflects, in 

part, the division of responsibility between the U.S. 

Attorneys Offices, Justice's Head Office and the Office of 

the Solicitor General. In the United States system roles 

must be clearly defined. 

The high level of control is possible mostly because of the 

size of the organization. The United States Department of 

Justice is large enough so that it is possible to set up 

highly specialized litigatiOn units. With specialization 
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comes the capacity to define policy directions more clearly 

and to monitor operations more carefully, because groups of 

lawyers are handling similar cases. 

The desire for high levels of policy control and the 

commitment to developing consistent positions are well 

established norms within the United States Department of 

Justice. The norms have developed partly because of the 

level of political control in the Department. Two and 

sometimes three of the top levels of management are political 

appointees. This is the functional equivalent of ADM's, 

ADAG's and some section heads in the Department of Justice in 
Canada being order-in-council appointments. The norms are in 
part almost certainly products of the need to resist erosion 
of the Department's mandate to litigate on behalf of the 
Government. An argument repeatedly put forward by the 
Department of Justice is that the need to have consistent 
legal positions should override narrower Departmental 
interests in litigation. Whatever the source of the norms, 
they have a profound impact on the organization of litigation 
within Head Office and on how Head Office deals with U.S. 

Attorneys Offices. 

The Canadian Department of Justice shows signs of increasing 
interest in exercising policy review over litigation and 

ensuring consistency of arguments across cases. The creation 

of the Charter Committee is one such sign. Although, as 

discussed in Chapter Six, the Committee's role is not well 

established in practice, its very creation shows a desire for 

coordination in a major area of litigation. The increased 

activities of the Litigation Committee are another sign. The 

review of all  interventions  by the Minister and the 
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establishment of coordinators in several areas of law, 

including Charter litigation, are other signs of an increased 

desire for policy control and consistency. Finally, the 

development of an Opinions and Precedents Retrieval Unit 

(OPRU) and the associated computerized data base represents a 

major step toward facilitating greater consistency. Neither 
the practical linkages between these initiatives, nor the 

clear policy directives that make the linkages work in the 

U.S. Justice Department, are yet in place in Canada. There 

are, however, clear indications that the Department of 

Justice in Canada is moving toward higher levels of case 

review and control, at least for exceptional cases. 

The term "control',  needs some elaboration. It is a wordthat 

has several meanings and which is offensive to many 

professionals. The very essence of professionalism is 
independence of decision-making and actions. Professional 

training and standards guide actions, but individuals make 

decisions and are responsible for those decisions. While 
independence of decision-making is crucial to 

professionalism, professionals - lawyers and doctors being 
the primary groups - frequently work within organizations 

where constraints are placed on their independence. Solo 

practitioners have the most independence (although their 

decisions and actions are subject to review by courts in 

malpractice suits or by professional societies); 

professionals in large organizations tend to have the least 

independence. The need to translate organizational policy 

into organizational behaviour means that some constraints on 

individual decision-making are inevitable. 
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In a professional context, "control" relates to the types and 

strength of the constraints on individual professional 
decision-making and actions. In a legal context, the 
strongest type of constraint is the review, on a case-by-case 
basis, of decisions and actions of an individual lawyer. This 

type of review is similar to quality-control reviews on 
production lines and, except when a person is studying to be 
a lawyer or doctor, is usually considered professionally 
offensive. Constraints need not be case specific. 

Decision-making and actions of professionals can be 
constrained by the setting up of guidelines indicating how 
particular types of cases should be handled, in general' 

Sentencing guidelines for judges are examples of this type of 

constraint. Guidelines may take several forms but generally 
are either substantive (consider "X", "Y", and "Z" when 
making a decision) or procedural (if "X" occurs, do "Y"). 

Although it rarely happens in a professional context, 

guidelines may be transformed into explicit rules: for 
example, you must consider "X" and "Y", and if "Z" occurs you 
must take no action. For guidelines to become rules there 
must be mechanisms to ensure compliance or sanctions if the 
rules are not followed. In a professional context, 

substantive guidelines are rarely transformed into rules: 
there are always too many contingent factors. Substantive 

rules are usually impossible to formulate. Procedural rules, 
however, are possible. 

In the U.S. Department of Justice there are many explicit 

procedural rules. For example, Head Office handles cases on 

appeal, cases spanning several federal judicial Districts, 
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and civil actions over $100,000. In many instances, there 
are explicit guidelines for deciding which cases to litigate. 

In the Canadian context, the Department of Justice imposes 
far fewer constraints on an individual litigator's 

decision-making than in the United States (with the exception 
of tax litigation). Constraints tend to be procedural (such 
as, notify the Charter Committee), or case specific as when 

the Litigation Committee or senior lawyers review factums or 

case strategies. Substantive guidelines are rarely needed 

for routine cases handled by Departmental counsel. 
Procedural and substantive guidelines or case review seem td 

be used more frequently as the number of exceptional cases 

increases, and as policy on how to handle exceptional cases 
develops. 

7.4 Resource Constraints and Caseload Growth 

The United States Department of Justice has recently 

experienced major increases in litigation workloads at the 

same time that it has begun to experience difficulties in 

obtaining resources. These pressures of growing workloads 
and constrained resources are similar to those being 

experienced in Canada. The pressures may be greater in the 

United States because other government departments are ready 
and willing to take over the conduct of government 

litigation. 

The United States Department of Justice has responded to 

litigation caseload pressures in three ways: it has narrowed 
and • more finely identified its criteria for undertaking 
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litigation; it has increased its use of paralegals; and it 

has developed new ways to present its position when 
requesting resources. 

The U.S. Department of Justice has not been fully successful 
in limiting its litigation caseload by narrowly defining its 

litigation criteria. It has, perhaps, been least successful 
in limiting litigation in the civil rights and environmental 
protection areas. Beginning in the 1950's and early 1960's, 
with new civil rights legislation, court decisions relating 
to older civil rights legislation, and increasing judicial 
attention to civil rights issues, the United States 
experienced a phenomenal growth in litigation in this area. 
Officials of the Civil Rights Division of the U.S. Department 

of Justice are of the opinion that this type of legislation 
is open-ended - the volume of litigation arising from it is 
limited only by resources. 

Congress has decided that the role of advocate of the public 
interest in civil rights and environmental issues should not 
belong exclusively to the Attorney General. In pursuit of 

this policy, it has provided that private litigants who have 

"substantially prevailed" in civil rights or environmental 
cases against the government shall recover all costs incurred 
in undertaking the litigation. 

The effect of this inducement, particularly given both an 

oversupply of lawyers and the permissive American approach to 

contingency fees, has been to remove the resource constraint 

from civil rights and environmental litigation. Its impact 

on Justice Department litigation caseload is massive. It has 

distorted the pattern of litigation by causing litigation 
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costs to replace amounts demanded in statements of claim as 

the real cost exposure for the government. In the opinion of 

several United States Justice officials, the situation has 

reached «ridiculous proportions". For example, the 

Department of Justice is now opposing a case in which the sum 

originally claimed is $30,000, but in which the recoverable 

costs have now reached $250,000. The U.S. Department of 

Justice feels, however, that to achieve some consistency, 

these private actions cannot be ignored. They must at least 

be monitored and Justice must intervene when necessary. This 

situation is not unlike the Canadian Justice problem in 

monitoring Charter cases for possible intervention. 

The U.S. Department of Justice lias been more successful in 

limiting litigation in other areas of law. 	Selection 
criteria are used to try to pick the best cases. 	The 
definition of "best" varies by area of law and as political 
and policy interests change. The Criminal Prosecutions 
Section within the Civil Rights Division is perhaps the most 

tightly run section at Justice. The Section handles 

sensitive, high-profile civil rights cases including police 

misconduct cases and prosecutions arising out of race riots. 
It employs 20 attorneys and handles some 10,000 complaints 

annually. (See . Figure 7-2 for the Civil Rights Division 

organization chart). All complaints are referred to the FBI 

for screening and further investigation. The FBI usually 

pursues about 3,500 of the complaints. Eventually the 

Section seeks indictments in 100 to 150 cases. 

The screening process used by the Criminal Prosecutions 

Section of the Civil Rights Division in deciding to lay 

charges is highly selective. 	Several general prosecution 
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rules have been established: cases involving race riots are 

always prosecuted with little regard to the prospects of 

success; cases involving exploitation of migrant workers are 

always prosecuted; and cases involving police misconduct are 

always prosecuted. Otherwise, cases are chosen for 

prosecution because they raise or exemplify some general or 

specific policy question (the final decision to prosecute is 
made at a very senior level) and because there is thought to 

be a high likelihood of success. Such selectivity has raised 
the success rate from about 15 percent in the early days of 

the Section to around 80 percent at present. As the Deputy 

Assistant Attorney General responsible for the section put 
it: "We pick winners". 

Ultimately, human resources limit the number of cases that 

can be handled. Staff lawyers and paralegals are the only 

means available to the U.S. Department of Justice for 
handling cases. U.S. Justice does not rely on, nor does it 
wish to rely on, agents to handle increases in caseloads. It 

was, in fact, originally created to curb the use of agents. 

U.S. Justice copes with its litigation caseload by making 
heavy use of staff paralegals to screen cases and prepare 
files. They are used for obvious cost-saving reasons. The 

officials we interviewed reported no problems with 

supervision or with quality of work. 

The U.S. Department of Justice has become active in deciding 

how best to present its position on needed resources. Figures 

7-3 and 7-4 are reproductions of materials used by the U.S. 

Department of Justice in budget submissions for the Civil 

Litigation Division. The Department has found that neither 

detailed case information nor docketed time information is 
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persuasive in budget submissions. The Department has found 

that it must, instead, resort to a cost-benefit type of 

analysis to prove its worth. Figures 7-3 and 7-4 are 

designed to show both the "success" of the Civil Division in 

recovering money and the relatively small increase in staff 

compared to increases in cases and dollars at risk. The 

figures are extremely clever. By use of different scales on 

the vertical axis of Figure 7-3, the picture that is 
presented is one where staff has hardly increased at all, 

while cases and claims have soared. Figure 7-4 quickly 

conveys information about the success of the Department of 

Justice as plaintiff (recovery percentage of 20 percent) and 

as defendant (award percentage of 0.9 percent). Recoveries 

about covered the cost of awards. Figure 7- 4 graphically 
shows what has happened to civil claims: the dollars at risk 
have increased far more rapidly than the pay-outs. The type 
of aggregate information shown in these figures is 

persuasive. U.S. Justice officials report success with their 

new approach to presenting information. 

The Canadian Department of Justice can learn something from 

the U.S. experience in a constrained resource environment. 
First, some, but not all, caseload pressures can be 

alleviated by using more explicit criteria for selecting 

cases to litigate. 	(The Department of Justice in Canada 

controls caseload pressures by deciding which cases to 

litigate through Departmental counsel, and which to assign to 

agents.) 	In some areas such as Charter cases and 

constitutional interventions, the pool of potential cases is 

beyond the Department's control. The American experience 

suggests that there are real costs in terms of expanded 

caseloads attached to any policy that reimburses private 
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litigants for bringing equality rights or other public 

interest litigation against the government. 

Second, if the Department can move away from person-year 

control to expenditure control, there is the possibility of 

extending the Department's ability to handle growing 

caseloads through expanded use of paralegals. With 

person-year controls instead of expenditure controls there 

are no productivity gains to be made by hiring a paralegal 

instead of a lawyer. The gains come when two or more 

paralegals can be hired instead of a lawyer, and trained to 

perform acceptable - quality work. The optimal mix of 

secretaries, paralegals, and lawyers of different levels for 

a fixed dollar expenditure obviously depends on the type of 

legal work. Expenditure controls instead of person-year 

controls would also make it possible to improve efficiency by 
reducing reliance on agents and increasing staff counsel. 

Finally, the Department could use additional types of 
information to help support its position on resource needs. 
(The Tax Litigation Branch has already used such information 
successfully). The new case management system should be 

re-examined to see if it can be used to generate aggregate 
information similar to the type used by U.S. Justice in its 

budget submissions. 

7.3 Government Litigation in England and Wales 

The organization of Crown litigation in England and Wales 

stands in marked contrast:to the organization of the similar 

governmental function in Canada and the United States. 
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Responsibility for Crown litigation in England and Wales is 

divided among several law officers including the Attorney 

General, the Solicitor General, the Director of Public 

Prosecution, and the Treasury Solicitor - some of whom 

exercise mandates originally established as long ago as the 

twelfth or thirteenth centuries. Responsibility is 

distributed across the Law Officers Department, the Director 

of Public Prosecution Office and the new National Prosecution 

Service, the Treasury Solicitor Department and several 

ministries which have independent litigation authority, most 

notably the Department of Inland Revenue and the Department 
of Agriculture, Fisheries and Food. The legal advice and 

drafting services provided by the Departmental Legal Services 
Units of the Department of Justice in Canada are provided by 
staff lawyers working for individual departments and 
ministries in England. There is no Minister or Ministry of 
Justice. 

The English dispersal of responsibility for litigation is 
further complicated by the division of the English legal 
profession into solicitors and barristers. Solicitors deal 
with clients, provide most of the traditional lawyer's 
services that are not related to litigation, do all case 

preparation in anticipation of litigation, argue cases in the 

lower courts and before tribunals, and prepare cases for 
argument before the higher courts. In many respects they 
resemble North American lawyers in the range of their 

practice. Barristers are required to maintain chambers at 

the Inns of Court as sole practitioners. They are retained 

by solicitors rather than by clients directly. They have 

right of audience, that ià the right to argue cases, before 

the higher courts of England and Wales. 
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The effect of this division of the legal profession is that, 

except for matters before administrative tribunals and the 

lowest courts, litigation requires the retention of two 

lawyers - a solicitor and a barrister - rather than the 

single lawyer who would normally handle all aspects of a case 

in North America. Government lawyers, with the exceptions of 

the Attorney General and Solicitor General themselves, cannot 

argue cases in the higher courts but must hire barristers in 

private practice to do so. 

However, the English system of national government litigation 
is spared the complications posed for both the Canadian and 

American Departments of Justice by the existence of other 
sets of laws that must be taken into account. A delicate and 

often difficult interplay between federal and provincial (or 
state) law is inherent in the federal nature of the Canadian 
and American systems of government. Although there are 

important differences between the legal systems of England 
and Wales, Scotland and Northern Ireland, each of the three 
principal political constituents of the United Kingdom treats 
the other two as a foreign legal system. In law, and 

therefore in every aspect of legal practice (including the 

organization of litigation), England and Wales constitutes a 

unitary state. 

The United Kingdom's entry into the European Community, 

however, has placed substantial limits on the traditional 

ability of English governmental litigators to ignore all 

extrinsic legal systems: all commentators make it clear that 

while Britain's membership in the European Economic Community 

(EEC) allows the legal àystems to remain intact and "to 

oPerate as before", the law of the European Economic 
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Community requires that the laws of member countries must 

always be consistent with their European treaty obligations 

and that in the event of conflict, community law prevails 

over domestic law. Any analysis of legal practice in England 

and Wales - particularly, but not exclusively, in areas like 

human rights law - must take account of the constraints that 

EEC membership has imposed on the autonomy of the English 

legal system. In a sense, European Economic Community 

litigation poses many of the same problems for government 

lawyers in England that Charter litigation poses for Justice 

lawyers in Canada. 

7.6 The Division of Responsibilities 

7.6.1 The Law Officers of the Crown 

The principal legal officers of the Government (known as "Law 
Officers of the Crown" in England and Wales) are the Attorney 
General and the Solicitor General. 

7.6.1.1 The Attorney General 

The Attorney General is the senior legal officer of the 

government, and a senior government minister, with 

responsibility for representing the Crown in domestic cases 
and in international proceedings before the International 

Court at the Hague and the European Court of Human Rights at 

Strasbourg. The Attorney General is spokesperson for the 

Lord Chancellor before the House of Commons on questions 

pertaining to the administration of law and is responsible 
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for providing formal legal opinions to the government when 
asked. 

He or she is also responsible for instituting proceedings in 
the High Court on civil law matters of importance to the 
public interest while retaining ultimate responsibility for 
the enforcement of criminal law. In the discharge of this 
latter responsibility, the Attorney General (or, in his or 
her absence, the Solicitor General) superintends the work of 
the Director of Public Prosecutions and must, in particular, 
give consent to the institution of particular types of 
criminal proceedings (for example, in respect of violation of 
official secrets legislation). 

7.6.1.2 The Solicitor General 

The Solicitor General reports to the Attorney General and has 
very similar rights and duties. Taken together, the Attorney 
General and the Solicitor General have extensive power over 
all aspects of legal practice in England and Wales other than 
the administration of the courts and the judiciary, the 
institution of legal reform and the day-to-day management of 
the law enforcement and penal systems. 

In theory, the Law Officers of the Crown may act in any court 
of the land "in the public interest". Normally this is done 
through the appointment of high ranking barristers, but there 
are instances of both the Attorney General and the Solicitor 
General litigating in person. They are unique in that they 
have right of audience although they need not maintain legal 
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chambers, and they are in government employment rather than 

in independent sole practice. 

The Law Officers of the Crown are assisted in their work by a 

small Law Officers Department of about 20 lawyers who prepare 

legal opinions, nominate barristers when litigation goes 

before the higher courts, prepare cases that will be argued 

by the Law Officers themselves and coordinate with the 

Treasury Solicitor in an effort to ensure some level of 

consistency across government cases. 

7.6.2 The Director of Public Prosecutions 

Under the formal supervision of the Attorney General, the 
Director of Public Prosecution (DPP) is always a senior civil 
servant as well as a prominent lawyer. However, though 

responsible to the Attorney General, the DPP is appointed by 

the Home Secretary who is also responsible for law 

enforcement and corrections. 

The responsibilities of the DPP - originally defined in the 

Prosecution of Offences Act (1879) - have been substantially 
affected by the passage of amending legislation, Prosecution 

of Offences Act (1985). Prior to the 1985 Act, 

responsibility for the prosecution of all but the most 

serious offences was left to the police. The DPP prosecuted 
a few of the most serious cases - mass murderers, for 

instance, or police officers charged with very grave offences 

- and had the power to intervene in and take over the conduct 

of any prosecution. 
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The long-standing English practice of allowing police control 

over the conduct of most criminal prosecutions has been 

subjected to increasing criticism over the last ten to 

fifteen years. Moreover, the DPP's exercise of his or her 

prosecutorial power in serious cases became a matter of 

intense debate in the aftermath of several recent 

controversial prosecutions. A Royal Commission set up in 

response to the criticism and controversy led to a complete 

reorganization of the criminal prosecution system in 1985. 

Under the Prosecution of Offences Act (1985), which came into 

force 1 April 1986, prosecutions are now handled by the new 

Crown Prosecution Service under the overall superintendence 
of the DPP. The DPP has appointed 31 regional Chief Crown 
Prosecutors and 1,450 lawyers as civil service Crown 

Prosecutors. 

The Crown Prosecution Service is intended to provide 
centralized legal policy control over the exercise of 

prosecutorial discretion together with centralized 

decision-making in certain very grave or sensitive classes of 
crimes including offences punishable by death, homicides, 
treason, felony, explosives offences, drugs conspiracies, 
criminal libel, and all offences in which issues of European 

Economic Community law seem likely to be raised. At the same 

time, it is intended that Crown Prosecutors exercise full 

prosecutorial discretion without reference to Headquarters 

for such "routine" crimes as murder (where the issues are 

limited to questions of provocation, self-defence, or 

diminished capacity), wounding, rape and other sexual 

offences, kidnapping, drus  offences (other than conspiracy), 

robbery, burglary, blackmail, theft, forgery and 
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counterfeiting, road traffic offences, and perjury as well as 

for all summary offences. 

It is too soon to know how well the Crown Prosecution Service 

will work out in practice, but it is clear that the English 

have adopted an organizational structure rather like that 

used by the Canadian Department of Justice and most of the 

provincial Attorneys General as well. It is perhaps worth 

noting that the Law Officers Department and the DPP have 

opted, somewhat out of character for English lawyers, to 
promulgate far more formal rules on the exercise of 

prosecutorial discretion and to delineate far more rigidly 
the classes of cases that must be referred to Headquarters 
for decision than is currently the practice in Justice 
Canada. 

7.6.3 The Treasury Solicitor 

The Treasury Solicitor is probably the least well known of 

government legal officers. However, apart from the new Crown 
Prosecution Service, the Treasury Solicitor Department is the 

most significant legal unit in the day-to-day conduct of 
Crown litigation and also in the number of lawyers it employs 

(158 in 1985, as against 103 in the Lord Chancellor 

Department followed by smaller numbers in the remaining 

government departments). 

The Treasury Solicitor is a career civil servant, and is 

responsible for advising Parliamentary Counsel (the office 

responsible for all govirnment bills) on the drafting of 

bills and all subordinate legislation. This Department also 
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provides legal services to all government departments, 

appearing for them in court and giving overall advice on the 

interpretation and application of law. Like the Departmental 

Legal Services Units of the Department of Justice in Canada, 

the Treasury Solicitor Department (TSD) does an enormous 

amount of work in the conveyancing of property, the 

administration of estates and the negotiation of problems in 

the relations of industrial and commercial enterprises and 

the state. 

The civil litigation work undertaken by the TSD is governed 

by the Crown Proceedings Act of 1947. In general, the vast 

bulk of civil litigation for the Crown is undertaken under 

the provisions of this Act either by the in-house lawyers of 

the TSD or, in the higher courts, by barristers nominated by 

the Law Officers Department. A few important departments 

have independent authority to conduct litigation on their own 

behalf: Inland Revenue; Customs and Excise; and Agriculture, 

Fisheries and Food. Additionally, the Foreign and 

Co'  )nwealth Office has its own autonomous legal staff with 

responsibility for litigation before the International Court 

of Justice at the Hague. 

7.7 Issues in the Organization of Crown Litigation 

in England and Wales 

We have tried to convey here a sense of the complex division 

of responsibilities that exists around the management of 

litigation in England and Wales. It is a more complex and 

less centralized system than that operated by either the U.S. 

Department of Justice or the Department of Justice of Canada. 
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Figure 7-5 presents a schematic of this division of 
responsibilities. Criminal prosecution is principally 

conducted by the National Prosecution Service and controlled 
by the Director of Public Prosecution through the 

Headquarters staff of the National Prosecution Service, and 

is ultimately supervised by the Attorney General but, a 
number of departments such as Inland Revenue have retained 

the right to undertake prosecutions for specialized offences. 

Barristers must be retained to argue serious criminal cases 

in the higher courts. Civil litigation is principally 

conducted by the Treasury Solicitor Department but is also 

conducted by legal staff in at least four other departments. 

Cases of major importance are handled by the Law Officers 

Department, and may be argued by the Attorney General or the 

Solicitor General in person. Other government lawyers may 

argue cases before administrative tribunals and lower courts 

but, for cases that go to the English equivalents of Canadian 

County Courts, Superior Courts, Courts of Appeal, and the. 

Supreme Court of Canada, they must retain and instruct 

barristers. 

7.7.1 The Organization of Civil Litigation 

7.7.1.1 Treasury Solicitor Department 

The Treasury Solicitor Department (TSD) is headed by the 

Treasury Solicitor, who holds the position of Queen's Proctor 

and has the rank of a Permanent Secretary, a civil service 

position roughly equivalent «te that of Deputy Minister in the 

Public Service of Canada. The Litigation Branch of the TSD 
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is headed by the Deputy Treasury Solicitor who exercises, 

inter alia, routine responsibility for work allocation. (The 

organization of the branch, as described by TSD officials, is 

depicted in Figure 7-6). 

The work of the Litigation Branch is carried out by three 

principal divisions, each of which is headed by an 

Undersecretary of the Treasury. Each Litigation Division is 

headed by an Assistant Treasury Solicitor and is divided into 

sections that specialize in particular substantive fields of 

law. This represents a substantially higher level of 

specialization among staff lawyers than is found in the civil 
litigation sections at the Canadian Department of Justice. 
Each section has a complement of staff lawyers who carry the 
ranks of Legal Assistant or Senior Legal Assistant and a 
complement of staff paralegals. The ratio of paralegals to 
lawyers is approximately 3:1 and the bulk of routine work is 
done by the paralegals. 

7.7.1.2 Case Assignment and Monitoring 

The TSD is the legal agent for 27 government departments, 

ministries and agencies including: the Ministry of Defence; 

the Department of Employment; the Department of Health and 

Social Security; the Home Office, which is responsible for 

both the police and the correctional system; the Department 

of Trade and Industry; and, of course, the Treasury. 

Litigation is presented to the TSD in two basic ways: either 

the litigation is initiated by one of the departments for 

which the TSD acts as solicitor, or the litigation is 
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initiated by a private litigant and the writ is served on the 

TSD as solicitor for service under the Crown Proceedings Act. 

As cases come to the TSD, they are routinely assigned for 

work allocation to the Deputy Treasury Solicitor or to one of 

the Undersecretaries heading one of the three Litigation 

Divisions. The Deputy Treasury Solicitor will typically 

allocate matters involving judicial review, contempt of 

court, public interest immunity (formerly Crown privilege), 

public inquiries, and Crown appearances as amicus curiae. The 

Undersecretary of Division 3A will allocate cases dealing 

with such matters as eminent domain, defamation, property 

damage claims, debt, immigration, personal injury claims, and 

European Commission on Human Rights cases. Division 3B 

allocates cases dealing with such matters as appeals from 

town planning decisions, Chancery including landlord and 

tenant disputes, patent actions, enforcement cases under the 

Companies Act, appeals from the Lands Tribunal, and 

restrictive trade practices. Division 3C allocates matters 

related to practice before the European Economic Community 

Court in Luxembourg. 

Taking Division 3A as typical, the Undersecretary who heads 

it estimated that his division handles something like 4,200 

new cases a year. He said that it reviews about 15 new cases 

a day on average. He usually forwards them to the Assistant 

Solicitors, sometimes with particular recommendations as to 

who should handle specific cases. 	The Undersecretary in 

charge of Division 3A told us that he would usually have 

someone in mind, but that it was essentially the task of the 

Assistant Solicitor to assign cases and to monitor the 

progress of litigation. 	In addition, the Undersecretary 
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surmised that there are about another 80 cases a month which, 
because of their obviously routine nature, are automatically 

assigned without his having to review them. 

The policy of the TSD is that once a case has been assigned 
to a lawyer, it is that lawyer's case and he or she is 
expected to get the job done, whether this entails a personal 
appearance at judicial proceedings, assignment to agents, or 
instruction of counsel. The lawyer handling the case reports 
back to the Assistant Solicitor and the Undersecretary at the 
close of the litigation. This approach to case assignment 
and monitoring is one which our survey of staff lawyers in 
the Canadian Department of Justice found to be much preferred 
by litigation specialists. 

7.7.1.3 Use of Agents 

About 15 percent of the TSD's cases are dealt with in 
provincial courts sitting outside London. The standard 
solicitor's pre-litigation case preparation is conducted by 
TSD staff, usually up to the pre-trial review stage. At that 
Point the case is assigned to a local solicitor as Crown 
agent who handles the case in court. When the case requires 
counsel, TSD instructs the agent to select counsel from a 
Panel of barristers nominated by the Law Officers Department. 

This is much tighter control than the Department of Justice, 
Canada exercises over its Crown agents. 	In many ways, 

Justice Canada follows the assign-it-and-forget-it approach 
used by TSD for cases sent to staff lawyers when it assigns 
cases to Crown agents, and exercises much closer supervision 
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over staff-handled cases than it does over cases handled by 

Crown agents. 

7.7.1.4 Use of Counsel 

Barristers must be appointed as counsel when cases are to be 

argued before the Crown Court, the High Court, the Court of 

Appeal, or the House of Lords. The Bar Council maintains 

firm control over right of audience. The independent sole 

practitioner model is supposed to maintain the bar's 

independence and objectivity, although the Royal Commission 
on Legal Services (1979) found that Juniors derived more than 

half of their fees from public funds and Queen's Counsel 

derived more than a quarter of their fees from public funds 

(1 Final Report 520). 

All government counsel are nominated by the Law Officers 

Department. Two senior barristers are nominated as standing 

Treasury Counsel. The standing counsel work exclusively for 
TSD, accepting briefs from no other solicitors during their 

tenure. In addition, the Law Officers Department nominates 
two panels of six barristers each for use as counsel by TSD. 

These counsel are free to accept outside briefs and may, at 

least in theory, represent the government in one case and 

represent the adverse party in the next. For the fifteen 

Percent of cases handled by agents outside London, the Law 

Officers Department nominates another panel of counsel to be 

used in "provincial" cases. 

In practice, TSD legal officers do not engage in much 

advocacy, even in courts where they have right of audience. 
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There is a marked preference for appointment of counsel 
whenever possible. All of the government lawyers who 
discussed the question with us were very sensitive to the 

possibility of alienating the Bar Council by engaging in too 

much advocacy work which could go to outside counsel for a 
fee. 

7.7.2 Interdepartmental Coordination and Control 

Cases involving political sensitivities or critically 
important issues of law are supposed to be brought to the 
attention of the Attorney General at an early stage. Liaison 
between TSD and the Law Officers Department appears to be 
systematic and effective. The Attorney General and the 
Treasury Solicitor hold discussions at the beginning of each 
court term. TSD staff separately send a list of all cases 
being pursued by the TSD to the Law Officers Department staff 
at the beginning of each court term. TSD lawyers 
periodically seek the advice of the Attorney General. 
Conversely, the Attorney General sometimes inquires as to the 
conduct of a particular piece of litigation. Legal officers 

at both departments indicated that the system works well. 

Major cases and inquiries will frequently be handled by TSD 

lawyers drawn from various divisions and sections. When 
major litigation bridges several client departments and 

differences of opinions develop about litigation strategy, 
TSD calls on the Attorney General to referee amongst the 

Clients and work out an agreed course for the case. This is 

similar to the procedure used by the Department of Justice, 

Canada, in which the Deputy Minister may referee among 
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disputing departments, DLSU lawyers, and litigation lawyers 

in order to ensure that litigation moves forward with a 

single case theory and strategy. It appears to work more 

consistently in the English context. 

7.7.3 Human Rights and International Litigation 

There has been a massive increase in domestic judicial review 

involving human rights and in government litigation before 
the European Court of Human Rights in Strasbourg, the 

European Economic Community Court in Luxembourg, and the 

International Court of Justice in the Hague. All of these 
matters are handled by interdepartmental committees of 

lawyers drawn from several of the law departments. 

Human rights cases, both those tried before domestic courts 
and those taken to the European Human Rights Commission and 
the European Court of Human Rights, are initially assigned 
to Division 3A of the TSD, which serves as solicitor for all 
cases and ensures that the government's domestic and 

international human rights arguments are consistent across 

cases and issues. These cases are generally collectively 

managed by an interdepartmental group drawn from TSD, the Law 

Officers Department, and affected operational departments 
such as the Home Office. A recent case on prisoners' rights 

involved a committee consisting of officials from the Home 

Office, the Lord Chancellor Office, the Foreign and 

Commonwealth Office, the Law Officers Department and the 

Treasury Solicitor Departtent. 
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European Economic Community cases are handled by the EEC 
Litigation Division (3C) of the TSD, who act as solicitors, 
and are managed by a joint committee drawn from TSD, the Law 

Officers Department and the Foreign and Commonwealth Office. 
Approximately 250 to 300 cases are brought before this court 
by member nations each year. The joint committee monitors 
them all and elects to intervene and participate in about 20 

cases a year. International Court of Justice cases are rare 
but, we were told, would probably be handled jointly by TSD 

and the Foreign and Commonwealth Office. 

These types of cases are thought to have imposed a real and 
growing burden on both the English system of government 
litigation and the resources available to conduct government 
litigation. The impacts have been felt at both the Law 
Officers Department and at TSD. 

Both the Attorney General and Solicitor General have appeared 
personally in international litigation. Officials at the Law 
Officers Department told us that the Attorney General now 
spends 40 percent of his time dealing with international 
litigation and that this is likely to increase. Almost 30 

percent of the full-time legal staff at the Law Officers 
Department work exclusively on international cases. 

The Treasury Solicitor informed us that the massive increase 
in human rights cases before the European Human Rights Court 

in Strasbourg, the growth in volume of cases before the EEC 

Court, and a general increase of judicial review across all 

areas of government activity in England had caused a 

substantial increase in the TSD workload but had produced no 
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corresponding increase in the allocation of resources to the 

Department. 

He said that senior personnel, particularly the Assistant 

Solicitors, are too busy or are absent for long periods of 

time and are no longer able to perform their supervisory 

roles adequately. This is causing problems in case 

allocation and monitoring. It is particularly troublesome 
because TSD uses paralegals so extensively. 

TSD has no current plans for reorganization to cope with the 

flood of human rights and international litigation, but it 

has instituted a number of economy measures. Counsel fees 

are no longer paid according to a set tariff - all counsel 
fees are now negotiated on a case-by-case basis, even with 
standing Treasury Counsel. The Treasury Solicitor also told 
us he is planning to institute a timekeeping system for all 

lawyers and paralegals in order to secure firm statistics on 
the resources consumed for each client department so that he 
can make an effective case for increased resources. 

7.8 The Government Litigation Comparision: Conclusions 

The Department of Justice, Canada can learn several things 

from this outline of the organization and conduct of 

government litigation in the United States and England and 

Wales. As a unified, primarily sole-source legal service 

organization the Department is in a better position to 

provide consistent and coordinated litigation services to 

government than either the U.S. Department of Justice or the 

various departments that conduct litigation in England. The 
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comparison reinforces the appropriateness of the Department's 

differential approach to the handling of routine and 

exceptional cases, but suggests that it is possible to do 

more in the way of developing procedural control and 

substantive guidelines for the handling of exceptional cases. 

The comparison also points out that the Department's 

extensive use of agents to conduct Crown litigation and its 

essentially laissez faire attitude to those cases is quite 

different from the pattern in both England and the United 

States. Moreover, the comparison shows that the flood of 

litigation likely to arise from the Charter is not without 

parallel in England and the United States, and that the 

demands of such cases may soon dominate the work of senior 

lawyers. Finally, the comparison shows that there may be 

other ways for the Department to organize itself to maximize 
the effectiveness of its lawyers and to document its needs 

for more professional resources. 

7.8.1 Organization for Litigation 

7.8.1.1 Centralization of Litigation 

The Canadian Department of Justice is in a better overall 

organization situation than either the United States 

Department of Justice or the various departments involved in 

government litigation in England and Wales. It has 

undisputed jurisdiction over litigation for or against the 

federal Crown and it is subject to fewer non-resource 

constraints on its choice of litigation strategy. 
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Because of its more tenuous hold over government litigation 

and the higher level of political control implicit in the 

political appointment of the American equivalents of ADAG's, 

ADM's and Regional Office Directors, the United States 
Department of Justice has had to develop formal rules 

determining who litigates what, and to promulgate formal 
criteria for ensuring that the government takes a uniform 

position on any point of law. It must spend substantial 

amounts of time and resources protecting itself from 

attempted bureaucratic raids on its central litigation 
authority by the legal units of other government departments. 
The Solicitor General, who unambiguously controls the conduct 
of all appellate litigation for the federal government, often 
starts with a need to retrieve arguments raised at trial that 
are inconsistent with the government's interpretation of law. 

The English spread government litigation authority across 
three principal legal departments - the Law Officers 
Department, the Director of Public Prosecution and the 

Treasury Solicitor Department - and a number of smaller 

litigation units in some departments. The conduct of 

litigation almost always requires coordination between two 

legal departments as well as any client departments involved 
and may often entail lengthy negotiations between 
representatives from four or more departments. Coordination 

of arguments and government positions occurs through an 

informal process that relies heavily on professional 

goodwill. This is said to work well at present but it may 

become strained under increased litigation workloads. 

Justice Canada is in a better overall situation than its 

counterparts in the United States and in England and Wales 

282 



Evaluation of Litigation Services 

7. Government Litigation: A Comparative Perspective 

because it provides essentially all of the government's legal 

services. (There are exceptions, most notably at the 

Department of National Defence and External Affairs). It is 

in a position to ensure coordination of government legal 

positions and arguments internally, without the need to 

resort to the delicate niceties and inevitable delays of 

interdepartmental consultation and cooperation, though 
obviously the interests of other departments must be 

considered. Internal committees such as the Charter 

Committee and the Litigation Committee have the potential of 

providing rapid and flexible coordination of, and consistency 
to, government arguments at a level not attainable across 
government departments in either the United States or England 
and Wales. 

7.8.1.2 Other Organizational Issues 

Both the United States and England and Wales make far 

stronger organizational distinctions between the criminal 
prosecution function and the civil litigation function than 
does the Department of Justice, Canada. The principal 

organizational division of the U.S. Department of Justice 
places all criminal justice functions under the Associate 

Attorney General, and all civil litigation functions under 

the Deputy Attorney General. In England, the criminal 

prosecution function and the civil litigation function have 

been given to different departments, answering to Parliament 

through different Ministers. Justice Canada has the weakest 

functional division between the criminal prosecution 

organization and the civil litigation organization of the 

three countries. 
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Both England and Wales and the United States make more 

extensive use of regional offices to handle litigation than 

does Justice Canada. The new English Crown Prosecution 

Service has opened 31 separate Crown prosecution offices. In 

the United States, the bulk of federal litigation is 
conducted by 95 United States Attorneys Offices located in 

the 95 federal judicial districts. Justice Canada operates 
Regional Offices in nine cities and serves most of the rest 
of canada, including such metropolitan areas as Victoria, 

Calgary, Windsor, Quebec and St. John's, through Crown 

agents. This, together with the cost analysis in Chapter 
Four, which shows that provision of litigation service 
through Crown agents is much more expensive than provision of 

service through Departmental counsel, suggests that the 
Regional Office network could be greatly expanded. 

Both the U.S. Department of Justice, which is a much larger 
operation than Justice Canada, and the Treasury Solicitor's 
Department in England, which is a smaller operation than 
Justice Canada, have organized their civil litigation 

operations in small, highly specialized groups of lawyers who 

are expert in specific types of litigation. The success of 
this mode of organization as reported to us by legal 
officials in both countries suggests that Justice Canada 

should explore the desirability of developing a more formally 

organized specialization structure within its civil 

litigation function. 
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7.8.1.3 Case Control and Coordination 

Both the English and the American practice confirm the 

appropriateness of the Canadian distinction between the 

handling of routine and exceptional cases. However, both the 

English and the Americans exercise much closer centralized 
control of decisions over who conducts which type of 

litigation and over criteria used to make case-specific 

decisions, both through detailed policy books and through 

active case monitoring, than does the Canadian Department of 

Justice. 

Like Justice Canada, the English nominally assign civil cases 
to lawyers on an assign-and-forget basis; but all litigation 
sections are small and specialized, and work is monitored on 
a face-to-face basis by the section heads. On the criminal 
prosecution side, the DPP has developed very detailed rules 
for identifying the routine cases that should be handled by 
the Crown Prosecution Service regional offices and the 
exceptional cases that should be handled by Headquarters 
staff. Moreover, the Treasury Solicitor Department and the 
Law Officers Department engage in constant consultation over 
which cases might become exceptional, requiring the attention 

of the Attorney General or the Solicitor General. 

Because the 	bulk of its staff are located in the 

quasi-autonomous U.S. Attorneys Offices, the United States 
Department of Justice segregates cases by issues, dollar 

amounts and level of court of first instance. Most cases are 

treated as routine and handled on an assign-and-forget basis 

through the U.S. Attorneys Offices. 	Cases involving 

specially sensitive issues, such as prosecutions arising out 
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of race riots, and cases involving very large fiscal exposure 

are handled centrally. 

The Department maintains very detailed case allocation and 

control rules. Once a case passes the trial stage and enters 

appellate jurisdiction, control automatically passes to the 

Office of the Solicitor General which has the power to 

approve or refuse appeal by the government, to set the ground 

of appeal and to set the specific arguments to be made on 

appeal. As cases move higher in the appellate court 

hierarchy, their actual conduct passes to the Solicitor 

General's staff and eventually to the Solicitor General 
himself. 

The type of case control found in England and the United 
States is typical only of Tax Litigation in the Canadian 

Department of Justice. This comparison suggests that 
stronger case control is possible and may even be desirable. 
Some of the reasons for strong case controls in the United 
States and England and Wales seem to have validity in the 
Canadian context. Controls over staff- handled routine cases 
are not desirable and would be counter-productive and 
expensive, but more procedural controls and substantive 

guidelines seem warranted as the number and proportion of 

exceptional cases increase. To increase case control Justice 

Canada would have to improve its litigation policy manuals. 

The Department would have to provide more staff to the 

Litigation Committee and the Charter Committee so that they 

could exercise a stronger, more active role in the control 

and coordination of the goyernment's litigation. 
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7.8.1.4 Agents 

The United States Department of Justice does not use agents 

to conduct government litigation. In fact, the Department 

was created to end the use of legal agents for the conduct of 

the government's legal affairs. The English system, because 

of the division of its legal profession into solicitors and 

barristers, presents a somewhat different picture. The 

government's various law officers rarely use private 

solicitors as Crown agents. Barristers must be used in all 

higher court litigation but they are either controlled 
through a standing relationship under which they accept 
briefs from no other clients, or they are controlled through 
extremely detailed case work-ups and instructions by 
government legal officers. Canada's extensive use of Crown 
agents to conduct government litigation appears to be an 
unusual practice among principal common law jurisdictions. 

7.8.1.5 Workload Management 

Both the United States and England and Wales have experienced 
massive rises in the volume and complexity of government 
litigation over the past decade or two. The American flood 

can be traced to the explosion of civil rights litigation in 

the 1960's and 1970's. The Treasury Solicitor told us that 

the English flood was produced by the human rights litigation 
that became possible following Britain's entry into the 

European Economic Community in 1973. In both countries, the 

rise in civil rights litigation has been accompanied by a 

growing judicial activism"that has created additional growth 

pressures in all other areas of government litigation. Both 
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countries said that these massive increases in workload have 

not been accompanied by complementary increases in litigation 

resources. 

The patterns of adaptation have been similar in both 

countries. Both make extensive use of paralegals. The U.S. 

Department of Justice has developed extensive aggregate 

statistical systems in order to document its arguments for 

more resources; the Treasury Solicitor in England told us 

that he is planning to institute timekeeping and other 

data-gathering activities in order to build the aggregate 

factual statistical base he has found he must have if he 

wishes to argue for more resources. Both countries put 
considerable effort into monitoring cases at the trial level, 

trying to anticipate and plan for the ones that will turn 
exceptional and require significant additional legal 
resources. Senior officials in both countries report that 
they are worried about their ability to continue to cope with 
rising levels of litigation. 

The English and American experiences suggest that the 

Canadian Department of Justice could take several concrete 
steps. Case monitoring for potentially exceptional cases and 
resource planning activities could be increased. If the 

Department can move away from person-year controls to dollar 

controls, more extensive use of paralegals could be explored. 
Finally, the United States experience demonstrates the 

usefulness of understandable aggregate information in making 

resource requests. The production of such information from 

the Department of Justice, Canada automated systems is 

possible. 
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8. ORGANIZATIONAL ANALYSIS 

8.1 Introduction 

The previous chapters describe in some detail the litigation 
services provided by the Department of Justice. These 
services are sometimes straightforward and could be provided 
by any competent lawyer; they sometimes involve complex 
government law requiring both technical expertise as well as 
a knowledge of government policy. 

This chapter outlines certain bases upon which litigation 
services within the Department can be analysed and identifies 
where the Department is most effective and where services 
could be improved. 

8 . 2 Classical Analysis 

Classically, bureaucracies have certain characteristics: 
there is division of work into discrete manageable units; 
there is substitution of personnel (many people can do most 
jobs); there are internally defined rules for operation and 
behaviour with which the staff primarily identify; and there 

are well defined hierarchies or chains of command. 

Within a bureaucracy, responsibility for work is usually 

divided into discrete manageable units by type of service, by 
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identity of client, or according to geography. That is, 

services are provided either by type (as policy, legislative 

drafting or administrative services are organized within the 

Department); by the identity of client (as DLSU's are 

organized); or by geography or region (as in Regional 

Offices). Typically, one method for division of work tends 

to dominate the other methods in any particular bureaucratic 
organization. 

However, the Department of Justice cannot be described as a 

classic bureaucracy. Its lawyers are professionals who have 

allegiance to both the law and legal ethics as well as to the 

Department and its specific goals. The Department's 
employees are not interchangeable. Particularly at senior 

levels, individual skills matter. The quality of services 
depends on the quality of the lawyers. Additionally, for 
certain types of cases there are clear, natural authoritative 
hierarchies based on legal knowledge and skills. The 
hierarchies change as the legal problem changes. There is no 

single organizational hierarchy that could 
responsibilities in all circumstances. 

define 

Moreover, the Department has to be able to change as the type 

and mix of legal problems change. It has to be responsive to 

important cases that shape the future. At the same time, the 

Department must be able to provide routine services in a 

regular, predictable fashion. 

The Department must be an organization with the ability to 

respond to at least two major, generally contradictory forces 

impinging upon its structure and organization: the pressures 

produced by the need to provide routine services in a regular 
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fashion, and the pressures produced when the Department must 

deal with the exceptional cases. 

The contradictions produced by these pressures can be seen in 

the frequent reorganizations within the Department. No 

single organizational structure seems capable of handling the 

different demands of both routine and exceptional work. For 

example, clearly defined hierarchies and explicit division of 

labour work well in the provision of routine services, but 

such hierarchies and rules work against the handling of the 

exceptional cases. 

8.2.1 The History of Organizational Change 

From 1974 through 1986 the Department has had a relatively 
constant number of senior managers and senior lawyers. There 
have been, and still are, a Deputy Minister of Justice, two 

Associate Deputy Ministers (three for a short period) and 
nine to eleven Assistant Deputy Ministers and Assistant 
Deputy Attorneys General. 

Superficially, the structure over the years may appear to 
have been quite static. If the structure is examined in 

depth, however, it can be seen that it has changed radically 

several times during the last ten years. This is because the 

responsibilities of the ADM's and ADAG's have changed 

greatly, although their titles have remained fairly constant. 

The impression thus created is that the Department of Justice 

is an organization looking for a form. 
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The changes in the Department are most evident if one focuses 

on management responsibilities for litigation and legal 

services. In 1974 there were three ADM's, six ADAG's and two 

Associate DM's, all with some responsibility either for 

litigation or legal services. Regional Offices were divided 

between the Associate Deputy Ministers and one ADAG. Six 

Regional Offices reported to one Associate, one Regional 

Office reported to the other Associate, and two Regional 
Offices reported to an ADAG. The Associate Deputy Ministers 
also had responsibility for five DLSU's. Responsibility for 
the remaining DLSU's was divided between the ADM's and ADAG's 
primarily, but not exclusively, along substantive law lines. 
DLSU's are client centred and therefore cannot be divided 
completely along substantive legal lines. Finally, three of 
the five ADAG's had responsibilities for litigation units. 
Table 1 contains a list of the division of responsibility for 
litigation and legal services. 

The 1974 organizational structure lasted until 1977. The 
1977 changes involved: shifting the DLSU's (some new, some 
old) under different ADAG's and ADM's; creating one new ADAG; 
eliminating two ADAG's; and moving the Montreal Regional 
Office to the responsibility of the ADAG, Civil Law. 

These changes were short lived. 	The Department was 

reorganized once again in 1978. 	This reorganization was 

similar to the 1977 reorganization in that DLSU units were 

assigned to different ADAG's, responsibility for the Montreal 

Regional Office shifted, and one ADAG position was created 

while another was eliminated. 
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The 1978 changes were minor compared to the 1977 changes, but 

still reflected the unsettled organizational approach within 

the Department. No organizational division of responsibility 

for DLSU , s, Regional Offices and litigation units seemed to 
produce a stable organization. In fact, in early 1978, the 

Department embarked upon an in-depth study of the roles and 
functions of the Department. The study conducted by Myer 
Belkin of the Treasury Board took about two years and 
included an examination of personnel planning, roles and 
functions, and of the goals and objectives of the Department. 

The Belkin study is worth recalling. Belkin highlighted the 

organizational conflict between substantive legal development 
and client service that existed in the Department from 1978 
to 1979. This conflict continues today. While Belkin's 

detailed recommendations for organizational change were not 
accepted, the Department of Justice did reorganize in 1981 

somewhat along the lines suggested by Belkin. The DLSU's 

were all placed under one ADM - Legal Services. The Regional 
Offices all reported to one Associate Deputy Minister. This 
change returned the organization to a structure similar to 
that of 1973. 

No traditional organizational structure is likely to work for 

Justice. Understanding this Department can come only from 

understanding its role as manager of the law, its diverse and 

sometimes conflicting organizational and legal cultures, its 

,need to be responsive to exceptional legal issues, and its 

need for ordered responses in routine cases. The work of the 

Department cannot be neatly divided by region, by type of 

law, or by client departMent. Sometimes the way in which 

services are provided is determined by location, sometimes by 
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Nov AprTI Dec Aug 
1977 1981 1977 1978 

Autumn 1 Sept 1 Dec 
1981 	1 	1983 1 	1985 

AprII- 1 Aug 
1974 1 	1976 

Associate DM, 
Civil Law 

Associate DM, 
Common Law 

1 RD 	I1  RIO 
4 LSU's1 5 LSU's 

6 RD's 1 6 RD's 
1 LSU 1 1 LSU 

1 LIT 
1 RD 
8 LSO's 

6 RO's 
6 LSU's 

5 LSU's 
------- 
6 RD's 

6 LSU's 
- - - 

6 RD's 
5 LSO's 

1 LIT 1 2 LITS I 2 LITS 
1 RD 	1 1 RD 	1 1 RD 

1 LIT 
1 RD 

7 RD's 
1 CPO 

1 UNIT 
1 LIT 
7 RD's 
1 CPO 

1 UNIT 
1 LIT 
7 RO's 
1 CPO 

1 LIT 
7 RD's 
1 CPO 

ADAG, Criminal 
Law 

1 LIT 	1 LIT 1 1 LIT 
1  (.SU I 1 LSU 1 2 LSD's 

1 LIT 
3 LSO's 
1 RD 
1 CPO 

1 LIT 1 1 LIT 
3 LSU's1 
1 RD 	1 
1 CPO 1 

1 LIT 1 LIT 1 LIT 

1 LIT 1 LIT 

1 LIT 
2 LSU's 

1 LIT 
12 LSU's 

1 RD 
-------- 
2 UNITS 
10 LSU's 

1 LIT 1 1 LIT 
3 LSU's1 

2 UNITS 
11 LSU's 

1 LIT 1 LIT 1 LIT 

ADAG, Finance 
and Trade 8 LSU's 2 LSO's* 2 LSU's* 

1 UNIT 
2 LBU's* 

ADt1 
• • 

ADM, Legal 
Services 

ADM, Property 
and Commercial 

ADM, Legisla-
tion 

1 LSU ** 1 LSU ** 1  (SU  ** 1 LSU** 1 LSU ** 

3 UNITS 
36 LSU's 

1 LSU 

3 UNITS 
37 LSU's 

1 LSU** 

3 UNITS 
36 LSO's 

LSU ** 

----- -- 
1 UNIT 

24 LSU's 

2 UNITS 
14 LSU's 
-------- 
1 LSU ** * * 

TABU{ 8-1 

DIVIS/ON OF RESPONSIBILITY  FOR LIT/GATICN AND LEGAL SERVICES 

Associate DM, 
Litigaticn 

ADAG, Scienti- 
fic and Social 
Legal Services 

1 UNIT 
1 LIT 

17 LSU's117 LSU's116 LSO's 
2 CPO's? 2 CPO's' 2 CPO's 

ADAG, Tax 
Litigation 

------ 
ADAG, Civil 
Litigation 

ADAG, Civil 
Law 

ADAG, Property 
and Commercial 

1 LIT I  1 LIT 1 1 LIT 
1 LSU 	2 LSU's1 	- 

1 LIT I 1 LIT 1 1 LIT 
3 LSU'sl 1 LSU 1 1 [SU 

1 LIT 	1 LIT 1 1 LIT 
3 LSU's1 3 LSU I sl 8 LSU's 

1 	IIEC  

2 UNITS1 2 UNITS1 2 UNITS 
4 [SO'S' 4 LSO'S, 6 LSU's 

ADAG, Admiralty 
and Maritime 

CPO = Crown Prosecutor Office 
LIT = Litigation Unit 
LSU = Legal Services Unit 
RD = Regional Office 
UNIT Unit other than the above 

= No units reporting 
* 	• Functional Direction, Cbunted under ADM, Legal Services 
** • Privy Council Office Unit 
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the legal problem itself and by sometimes the needs of other 

departments. 

Moreover, the Department's organization, in particular the 

organization of litigation services, cannot be judged by how 

well it conforms to traditional organizational structure. 

It must be judged by how well it can organize the delivery of 

legal expertise and legal services in a changing environment. 
That is, the structure of the Department must be analyzed 
from the perspective of how well the law is managed. 

8.2.2 Management in the Department of Justice 

The Department of Justice engages in two major types of 

management: management of the law, and the more traditional 
management of the organization. The Department shapes the 

development of law within Canada by writing and interpreting 
legislation and regulations, and by engaging in litigation. 
The Department has a central role; indeed, it is the major 
actor in the development of the law. 

The management of this process is crucial to the 

effectiveness of the Department. Since the Department's role 

is unique, some unique management techniques must be 

developed within the Department to fit its specific needs. 

Therefore, the traditional concerns of management about 

efficiency, effectiveness, and accountability must be 

interpreted within the context of the work the Department 

does. 
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The management of Justice as a corporation must be concerned 

with providing the resources necessary for the Department to 

perform its legal management functions. The corporate 

management function of the Department becomes the link 

between the legal management needs of the Department and the 

corporate management needs of the government in general. In 

more specific terms, the corporate management function should 

determine what resources and information are necessary for 

legal management and make these resources and information 
available. Corporate management is a bridge between 

government in general and government management concerns and 

management concerns of the Department. 

8.2.3 Management of the Law 

Management of the law is different from traditional corporate 
management. The Department must manage two legal roles: the 

Minister of Justice role and the Attorney General role. The 

roles of the Minister of Justice and the Attorney General are 

reflected in the activities of the Department. The work done 

at the Department of Justice involves the delivery of 

case-by-case information, services or general advice to 

government departments and agencies, and the provision of 

central agency legal services such as the drafting and 

maintenance of legislation. The Department has both the 

government in general and specific government departments as 

clients of its services. Sometimes clients forget this. 

For evaluation purposes, it is helpful to divide the 

Department's management of the law into the management of 

four major roles or functions: 
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- the maintenance and enforcement of existing 

laws and regulations (the Maintenance Role); 

- the interpretation of existing laws 

regulations (the Interpretive Role); 

ensuring that government is in accordance 

the law (the Supervision Role); and, 

and 

with 

- the shaping of future rules of law (the 

Strategic Role). 

These functions or roles do not overlap, but a particular 
case might involve all four at different times or even at the 
same time, in some cases. Each function requires specific 
resources and information and different management techniques 
in order to allow the Department of Justice to act 
effectively. 

8.2.3.1 Maintenance and Enforcement 

Much of what Justice does involves providing advice or 

opinions about current law or providing case-specific 
services, such as prosecutions, under existing law. As 

classified in this evaluation, the maintenance and 

enforcement function involves the provision of services for 

legally routine matters in generally well settled areas of 

law. 

As was seen in the case-profile analysis (Chapter Three), 

most litigation cases can be considered maintenance or 

enforcement actions in well settled areas of law. From a 

management perspective, all that needs to be done with these 

cases is to ensure that they are assigned. It should be 
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possible for counsel to proceed in such cases with little or 

no supervision, law is not developed through routine cases or 

the provision of routine advice. In some ways it would be 

ideal if routine cases were simply assigned and then ignored 

by everyone except the lawyer handling the case. Again in 

terms of managing the law, it is necessary to ensure only 

that there are mechanisms for separating routine from 

non-routine matters, that routine matters are handled by 

competent lawyers and that mechanisms exist for identifying 

anything that goes wrong. 

The Department needs some type of aggregate monitoring 

function to guarantee that services in routine matters are 

handled competently. At a corporate level there must be a 

personnel system that can match lawyers' skills to legal 
needs. For routine legal work, this is not a particularly 

difficult task. 

Aggregate information about the number of routine cases 

assigned to particular lawyers or court assignment 

information is necessary to manage overall workloads and 

ensure that lawyers are given equitable and reasonable 

workloads. To ensure that cases are handled competently, 

natural day-to-day contact between supervisors and unit 

lawyers and some mechanism for determining client 

satisfaction should be sufficient. Overall performance can 

be assessed, but case-by-case control or supervision is not 

necessary and in many ways is counter-productive. 
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8.2.3.2 Interpretation 

The Department provides services which go beyond the routine 

and involve interpretation and precedent setting. At one 

level, the Department is called upon to interpret legislation 

and regulations where the rule is not clear and where the 

issues are technical not generalizable, and which have 

limited impact. The advice given may be of great importance 

within a circumscribed area of law and for a specific 

department or agency: the reach of such interpretations is 
limited. 

The litigation analogous to such interpretive advice might be 

called "grey area" litigation, where the Department engages 
in actions for which the technical rule is not clear. In 
such cases the interpretation itself becomes an issue, along 
with the facts of the case. As in technical interpretive 
advice, the result of the litigation has an impact on an 
aspect of the law. 

Interpretation may involve major reshaping of the law. This 
type of interpretive function has been categorized under the 

strategic role. The management needs and techniques used to 

support legal work involving a major reshaping of the law are 

different from the support and techniques used to manage the 

technical interpretive role described above. These will be 

discussed in a subsequent section. 

For technical interpretive work, the Department needs a 

sufficient number of lawyers with technical expertise in 

specific areas of law, « and the means of notifying all 

interested parties when interpretations are made or relevant 

299 



Bureau of Programme Evaluation 
and Internal Audit 

court decisions are handed down. Mechanisms are also needed 

for resolving conflicting opinions in unsettled areas of law 

and for coordinating arguments in litigation. 

Assuming that lawyers with sufficient specific knowledge can 

be found, the primary organizational supports needed are 

information dissemination procedures and procedures for 

identifying and resolving conflicts. These are not trivial: 

technical interpretive work requires that lawyers be 

completely up-to-date and that lawyers in one part of the 
Department be aware of what lawyers in other parts are doing. 

8.2.3.3 Supervision 

One role of the Department of Justice is to ensure that there 
is government in accordance with the law. The Department, at 
times, must act like a central agency: it is the 
responsibility of the Minister of Justice to ensure that 

other government departments act within the law. This 

supervisory responsibility is generally carried out by 
DLSU's. The DLSU's are involved in departmental 
deliberations about new policy directions and in reviewing 

departmental performance in individual situations that may 

come to the notice of the DLSU's during the course of their 

activities. Litigators may also come upon situations where 

they discover, while performing their duties, actions by 

departments that may not be in accordance with law. 

From a management perspective, the Department of Justice must 

be able to handle such information and influence other 

government departments to change what they are doing while 

300 



Evaluation of Litigation Services 
8. Organizational Analysis 

maintaining a good working relationship; if individual 

lawyers find themselves in untenable situations after trying 

to get a department to change what it is doing, the 

Department must provide the necessary senior staff support. 

8.2.3.4 Strategic Lawyering 

The most important function in the management of the law is 
the shaping of future law. This is done most obviously in 
the drafting of new or amended legislation or regulations, 
but it is also accomplished through the development of case 
law. Because the Department of Justice is involved, or could 

be involved through interventions, in a virtually limitless 
amount of litigation, it is in a unique position to shape 
case law. Through case selection and the development of 
litigation policy and strategies, the Department has the 

opportunity to be a major force in the development of law. 

Such strategic lawyering requires the 	coordination of 
litigation and must be built on systems and procedures that 

can early identify potentially novel and important cases. It 
must be built on a management system that can bring to 
important cases the best and most appropriate legal talent. 

8.2.4 Management of the Corporation 

Corporate management at the Department of Justice must be 

seen in relation to Departmental legal management needs. 

Corporate management must ensure that legal and support 

resources are available to accomplish the Department's work, 
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or to mediate competing demands in some rational manner, if 

resources are not sufficient. 

The types of management support vary for the four major legal 

roles just described. Through its personnel system, 

financial systems, information and planning systems, the 

Department must be able to support legal management needs. 

These systems must be designed to respond to the information 

and personnel needs of the those within the Department who 

are charged with managing the law. 

In order to support legal management within the Department, 

corporate management must be able to respond to central 

agency requests and requirements. Corporate management, in 
many ways, is a buffer between the Department and external 

constraints. Corporate management should represent what the 

Department does, in credible and understandable terms, to 
those outside the Department, and interpret outside 
requirements in terms that make sense within the Department. 

It should be noted that corporate management is not the sole 

responsibility of persons within the administration branch. 
The way the Department is now organized, legal managers 

throughout the Department have responsibility for many 

corporate management functions. The Department does not 

divide legal and corporate management responsibilities to any 

great extent. 
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8.2.5 Management Structures in the Department 

The Department has a mixed record in developing effective 

management and organizational structures to achieve its legal 
management responsibilities. The Department has developed 

some committees, policies and procedures, reporting 

relationships and informal structures which support one or 
more of the major roles just described. There are, however, 

gaps in the management structures, problems with some 

reporting relationships, and certain corporate management 
structures which seem to work almost at cross purposes. 

8.2.5.1 Management of the Maintenance and Enforcement Role 

From a legal management perspective, the Department of 

Justice does quite well in its maintenance and enforcement 
role. Cases are assigned and the success rate, to the extent 
that it can be measured, is quite high. 

Supervision of staff counsel is fairly good. 	Litigation 
sections are of reasonable size. 	Lawyers report that 
supervision style varies greatly across the Regional offices 

and at Headquarters, but for staff counsel and for routine 

cases it seems adequate. Once a lawyer has passed through an 

initial training period very little supervision ought to be 

necessary in routine cases. The annual performance appraisal 

review, as it stands, should be sufficient to identify any 

individual lawyer who is having difficulty handling routine 

cases. 
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There are, however, problems that result from the frequent 

use of agents for routine cases, particularly for criminal 

prosecutions. There is no mechanism for supervising the 

majority of agents and how they handle the cases assigned to 

them. In criminal prosecutions, agents receive notification 

about cases primarily from local police departments or 

detachments and work directly with them. There is little, and 

sometimes no contact with the Department. The Department is 

designing a new agent billing system which, when operational, 

should at least make it possible for the Department to know 

how many cases are assigned to agents and what typical case 

costs are. 

At this point, the Department knows very little about the 

activity of agents and whether they are fulfilling their 

responsibilities. While there is no need to know the details 

of routine cases handled by agents, just as there is no need 
to know the details of such cases when handled by staff, 
there is a need to have a mechanism analogous to the general 

supervision in litigation units, and the performance 

appraisal system to identify any incompetent or - since they 

are billing for services - dishonest agents. 

When operational, the new agent system will keep billing 

information by agent. It is possible to identify agents with 

unusual billing practices in certain circumstances. In fact, 

the new system has a programmed check against billing for an 

unreasonable number of hours in one day. 

Unfortunately, neither the current agent system nor the new 

agent billing system collects case-outcome data. This lack, 

coupled with the obvious lack of informal day-to-day 
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supervision, means that the Department has no way to monitor 
agents ,  performance in routine cases and must rely on 
complaints to identify problems. 	This is a serious 
shortcoming. 	The manager in charge of agent accounts 
indicates that an agent case management system is planned 
some time in the future. Until that system becomes 
operational the use of agents will remain mostly an 
unmonitored activity within the Department. 

Tied to this lack of monitoring is another generic problem 
with the use of agents: it is not possible when using agents 
to explicitly define litigation policy in all areas of a 
case. Agents are provided with documents setting out what 
they are to do. For criminal prosecutions, for example, 
agents are provided with some information about how to lay 
charges for certain offences. They are not, nor could they 
be, provided with guidelines or policy about when the 

Department feels it is reasonable to negotiate with defence 

counsel; under what circumstances stays should be entered; or 
what types of sentences should be recommended for what types 
of cases. 

Chapter Four examined criminal prosecutions in depth and 
pointed out the great provincial variation in how criminal 
prosecutions are handled. There is no simple means of 
reducing the disparity as long as agents are used to handle 
the majority of criminal prosecutions. These agents may act 
both as Crown prosecutors and defence counsel. Policy and 

guidelines directed toward Crown agents become policy and 

guidelines known to defence. 
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The difficulty of using agents in tax litigation has been 

accepted by the Department and Revenue Canada. A high 

proportion of tax cases are considered technically complex. 

The use of agents would make it difficult to ensure 
consistent approaches. It is also felt that agents would 

gain information for their non-agent work from their agent 

work. Similar problems of transmitting knowledge and 

ensuring consistency exist for criminal prosecutions, but 

without the fiscal consequences found in tax litigation. 

The lack of policy controlling criminal prosecutions extends 
to Departmental counsel cases. Few Departmental lawyers who 
acted as Crown reported being aware of any policies about how 

routine cases should be handled or of the tactics that should 
be followed. As a corollary they reported highly varied 
patterns of discussions with defence counsel, ranging from 
discussions in all cases to no discussions at all. The 

pattern of agreements after discussions also varied, ranging 
from Departmental counsel who reported never reaching 
agreement to counsel who reported reaching agreement with 

defence counsel in 95 percent of their cases (half saying 

agreements occurred in 50 percent or fewer of the cases and 

half saying they reached agreement more than 50 percent of 

the time). 

The main problems in the maintenance and enforcement function 

involve the corporate management role of providing the means 

for equitable balancing of workloads both within and between 

offices and providing, as far as possible, the necessary 

resources to accomplish the litigation work. The existence 

of reasonably sized litigStion units and the presence of some 

formal or informal day-to-day supervision will probably 
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ensure as good a division of work within individual 

litigation units as possible. Some supervisors will be 

better than others at maintaining a reasonably balanced 

workload for lawyers in their sections, but there is no 

better way to balance day-to-day workload in sections than to 

use individuals to assign cases: individuals who can be made 

aware of all the factors which may affect a lawyer's ability 
to take on more cases. There is no automated way to balance 

workloads when individuals must take on varied assignments 

requiring different levels of effort and time. Individual 
supervisors do the best job, despite occasional flaws. 

Balancing work between litigation units in a Regional Office 
or between Regional Offices and Headquarters is much more 

difficult. This balancing can be done only by reassigning 
lawyers and support staff, or by using agents to handle 
excess cases. The Department is currently implementing a 

case management system in three Regional Offices. 

Unfortunately this system is unlikely to provide the 

aggregate information necessary to permit rational or 

equitable division of resources between offices or between 

litigation units. 

To allocate or reallocate resources, the Department needs 

aggregate information about the type of cases handled, the 

average time and time variance for different types of cases 

for all persons working on a case, and information about how 

total office time is divided between different activities. 

This information is needed in one form or another from all 

offices. The information need not be collected on an ongoing 

basis; some could be evèimated through sampling or limited 

time span data collection, but the information is necessary 
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to assess whether office resources are allocated in an 
efficient fashion. Assessment of complex information such as 

this is usually done by comparing of offices and units as 
well as by looking for management or other reasons which 
explain variation, and looking for ways to reduce what is 
believed to be unwarranted disparity. 

While this aggregate information is important, it should be 
remembered that the major management characteristic of 
routine cases is that detailed consideration of individual 
cases is not necessary. Any data collection method, either 
temporary or permanent as in a computerized information 
system, should require the minimum amount of work on the part 
of lawyers and support staff. Routine cases are batched 
administratively and should require no more effort to handle 

in an information system than they do under current 
arrangements. 

The new case management system is reviewed in detail in 
Chapter Nine. For now it is necessary to point out certain 
characteristics of the new system. 

- It will not provide the type of corporate management 

information necessary to facilitate the allocation of 

resources (at least not in the foreseeable future). 

- The new system will not be used in all offices. 

It will not necessarily include cases that are active at 

the time of implementation (though efforts are being 

made to include  active cases). 
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It will not identify all office time spent on cases, nor 

provide information about time by different types of 

legal activities. (This information is essential for 

management. The system cannot answer certain simple 

questions such as: whether most case time for routine 

cases is waiting time in court, and thereby less 

amenable to internal office management practices; or 

whether most case time is preparation time, and 

therefore more amenable to increased efficiency through 

changes in management practices.) 

- The system will not distinguish between routine and 

exceptional cases, except by proxy, and thus will not 
track the major case characteristics that influence the 
use of time - a function that could help determine 
reasonable caseloads. 

- The system will not be able to provide aggregate case 

counts with any validity for several years and, since 

there is no historic data, it will be several more years 

before any trends will be evident. 

The handling of routine cases will probably proceed in the 
future much as it has in the past. Most cases will be 

handled well; supervision will remain minimal; inefficiencies 
or inequities in distribution of litigation positions will 

persist or appear to persist; and information will not be 

available to support arguments either for maintaining the 

current complement of lawyers or increasing that complement. 
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8.2.5.2 Management of Interpretive Role 

Management of the interpretive role is in many ways more 
difficult than management of the maintenance and enforcement 
function. The volume of necessary information decreases, but 
individual cases become important. 	Individual cases are 
managed, but not cases in the aggregate. 	Aggregate 
information becomes less important but case - specific 
information becomes crucial. Both the legal management and 
the corporate management techniques must change. 

It is difficult to assess how well the Department manages 

this interpretive role. There are no easy outcome measures 

to determine whether the Department is doing well. Success 
on appeal may be one measure of how well the Department is 
doing, but compared to the bulk of routine cases there are 
few cases that require technical interpretation and few 

appeals. Therefore, outcome patterns are discernible only in 
the long run. 

To determine how well the Department performs, it is 

necessary to adopt process criteria. Does the Department 

have the management structures in place to make it possible 
for it to handle non-routine cases? Are necessary 

consultations made? Are there mechanisms to keep people 

informed? Particularly for cases involving interpretation of 
a statute, do Departmental counsel keep relevant DLSU lawyers 

informed and do they consult with them? 

A sample of litigation specialists reported moderate levels 

of consultation about Cases. 	About 40 percent of the 

litigators interviewed reported consulting about both the 
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theory and the tactics of a case. Most consultations were 

with colleagues, and only rarely were there consultations 

with senior Departmental lawyers, DLSU lawyers, or client 

department officials. Headquarters litigation specialists 

generally reported lower levels of consultation than Regional 

Office litigators. 

Analysis of case files similarly revealed only moderate 

contact with persons outside the office, other than to get 

the particulars of a case. In fact, an analysis of agent 

billing files showed a higher level than in Departmental 

lawyer files of contact between agents and nominal 'clients', 

although this may result in part from agents billing for time 

spent contacting government officials. There appear to be no 

policy or procedures, except in tax litigation, about when 

and with whom contact should be made. This is a serious 

shortcoming. 

There are 	also no easy mechanisms for coordinating 

approaches in cases. There is no general agreement about 

taking instructions in cases except, once again, in tax 

litigation. In fact, one-third of interviewed lawyers felt 

they should not take instructions from anyone. Those who 

would take instructions could not fully agree about who 

should be able to give instructions. Between 60 to 75 percent 

of those lawyers who would accept instruction thought either 

the client department, DLSU lawyers, senior Headquarters 

litigators or the Litigation or Charter Committees could give 

them instruction. There was no uniform agreement about any 

one source. 
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The Department does not have a formal internal mechanism for 

ensuring that arguments are coordinated or that case results 

are transmitted to interested parties. In fact, lawyers 

interviewed indicated highly varied patterns in who was 

notified at the end of a case and who was consulted during a 

case. The Department is implementing an automated opinions 

and precedents retrieval system. The Department opted for 

the approach of inputting old opinions first and working 

towards current opinions. The choice was made for the 

reasonable technical reason that problems could be worked out 

on old opinions. The Department also decided not to have 

direct access to the opinion library from DLSU , s. As the 

Department works its way to current opinions in open files, 
and if the opinion system is modified to include opinions in 

litigation files and lower court decisions where relevant, 
the automated opinions library may become useful as a vehicle 

to coordinate interpretations; or, if records are kept of who 

accesses what types of opinions, it might at least easily 

identify those lawyers interested in specific areas. 

The other element necessary to ensure that the Department can 
provide the necessary technical legal services is the 

presence of a sufficient number of skilled lawyers to perform 
the tasks. As with the management of routine cases, the 
Department must be able to assign lawyers in an efficient way 

to ensure that services will be provided. This is a more 
difficult task than assigning lawyers to handle routine 

cases. 

The approach followed by the Department is probably the best 

that can be followed in - a regional operation. As Regional 

Office size increases, the offices become more internally 
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specialized. 	Specialization follows apparent demand for 

services. The presence of specialized litigation units in 

offices along with General Counsel probably provides enough 

support for handling the more complex cases. 

8.2.5.3 Management of Supervision Role 

Monitoring for government in accordance with the law is of 

less concern in litigation. In a review of 400 files there 

were only two where there was any indication that there may 
have been some legal problem with the client department's 

behaviour. Litigators are always free not to proceed with a 

case if they find any case-specific problems. In interviews, 

both Regional Office litigators and Headquarters litigation 

specialists considered that warning clients of abuse of power 
was second in importance only to being the legal 

representative in litigation or appearing at tribunals. 

There should be no need for specific management approaches to 

handle the litigators' supervision responsibilities. 

Periodically making lawyers aware of their responsibilities 

should be sufficient. 

8.2.5.4 Management of Strategic Lawyering 

The Department has made a major effort in the last few years 

to improve its ability to act strategically. The existence 

Of the Canadian Charter of Rights and Freedoms has been a 

major force in moving the Department towards the strategic 

handling of exceptional cases. 
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In some ways the legal management and corporate management 
problems are both more and less severe than in the management 
of the other roles. There are fewer cases and higher levels 
of interest. Information about changes in the law resulting 
from court decisions are quickly transmitted at little or no 
direct cost to the Department of Justice. The Department has 
effectively free access to major reporter series and easy 
access to court opinions. All of this makes legal management 
easier. 

The problems associated with strategic lawyering fall 

generally into two categories: the identification and 
handling of cases which may be crucial, and finding 

sufficient resources to support strategic lawyering. The 
identification after the fact of cases which are important is 
not difficult. Knowing enough about active cases in the 
lower court to pick and choose the best fact situation to 
achieve a particular policy objective is far more difficult, 
especially when this must be nationally coordinated. 
Currently the Department uses coordinators located in 
Headquarters to manage the flow of information so that 
strategic lawyering can take place. The Charter Litigation 
Coordinator has, perhaps, the most important coordinator 
role. This one individual is supposed to amass enough 
information to make it possible for the Charter Committee to 
exercise a central control function. 

To aid this coordination function, Departmental counsel are 

supposed to notify Headquarters when they have a case with a 

Charter issue. This seems to be honoured in the breach. In 
a sample of 400 Departmental files, eleven cases were found 

to include a Charter issue. Of these there was notification 

314 



Evaluation of Litigation Services 

8. Organizational Analysis 

to Headquarters in only two cases. However, this sample was 

drawn early in the life of the Charter and compliance may 

have increased. As well as coordinating Departmental cases 
with Charter issues, the Department must also review cases 

where it might be desirable to make an intervention. This is 

a major undertaking. 

The problem is somewhat more limited for the other areas 

(native claims, tax, and privacy and access to information) 

with coordinators, but overall, the problem is severe. 

Collecting, collating, and analysing information and 

coordinating action is a major undertaking. The Department 

does not have a sufficient information base or other means 

for accomplishing the goal of broadly engaging in strategic 

lawyering. It has the mechanisms in place to make strategic 

choices for those cases brought forward to the Litigation and 

Charter Committees but no mechanisms to ensure that all the 

cases that ought to be considered are considered. 

The strategic handling of cases requires not only 

information, but lawyers and other support personnel with the 

necessary skills and the time to make good decisions and 

argue cases effectively. Finding such people is not easy. 

The Department finds itself in direct competition with the 

private sector for talent. 

In addition, the Department is limited by the number of 

senior practitioner and senior management positions. It is 

persons in these positions who play the most important role 

in strategic lawyering. As long as the number of these 

positions is held at the" current level, the Department will 
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be severely constrained in the amount of strategic lawyering 

it can undertake, and constrained at an unacceptable level. 

Developing the necessary human resources to be fully 

responsive to the work demands of the strategic role is quite 

different from developing the personnel necessary to handle 

routine prosecutions. In exceptional cases and in managing 

case law, it is necessary to have a sufficient number of 

skilled persons who can respond quickly. At the same time, 

there must be a sufficient number of highly skilled lawyers 

so that it is possible for those to reflect upon and to 

explore the directions the law might take. In some ways the 

strategic role is similar to the research and development 
role in industry: there has to be slack, redundancy in 

highly skilled persons and time to explore and reflect. 

Given the rate at which the law is currently changing and the 

special pressures of the Charter, the Department needs many 
more highly skilled senior lawyers. The number of senior 

lawyers, however, has not grown in proportion to the 

complexity of the environment in which the Department 

operates. In a period when the number of highly skilled 

senior lawyers needs to be increased, there has barely been 
any growth. 

The Department needs mechanisms for identifying the best 

junior lawyers and helping them develop as lawyers. There is 

no pattern of substantial use of juniors; there are not 

enough staff to have a strong junioring system. 

Finally, the Department 'needs mechanisms to recruit senior 

counsel from outside government. 	There are no good 
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mechanisms for bringing in senior litigators from the outside 

except in an occasional executive interchange. Government 

salaries at the senior level are not competitive. Government 

non-salary perquisites, beyond the attractiveness of the 

legal, or other, issues in the cases to be argued are 

virtually non-existent. The only likely way to develop 

litigation expertise at a senior level is to develop it from 

within by developing a commitment to the Department by our 

best junior lawyers. 

Getting more resources for exceptional cases and strategic 

lawyering is the main challenge for corporate management 

within the Department. It is imperative that the Department 

develop some better mechanism for the allocation of resources 

within the Department, and for the rationalizing of requests 

for more resources. The need for more resources to handle 

exceptional cases cannot be justified on case counts, but by 

meaningful descriptions of the necessary work and projections 

of the impact of that work. It should be a major goal of 

corporate management to develop resource allocation 

mechanisms and reasonably supportable methods for measuring 

resource needs. 

The Department has passed the point where it can do all the 

work given to it. The Department must become proactive in 

defining what it is going to do and how it will handle the 

work. The Department needs to set priorities and "profile" 

its desired case mix. Considered decisions need  • o be made 

about the type of law and cases Departmental counsel will 

handle and the types of cases that will be given to agents. 

While Departmental counsel are very successful at handling 

routine cases (see Chapter Three), it is in the exceptional 
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cases and the cases that involve government law that the 

Department of Justice must make its mark. These types of 

cases are currently not given a high enough level of 

resources. Therefore, if the Department is going to be 

effective in its unique role of strategic lawyering, major 

reallocations and redistribution of workload will be 

necessary. 

Even given the current resources available for strategic 

lawyering, there are organizational problems which make the 

task more difficult. Tied both to the necessity of 

transmitting information about exceptional cases and to 

developing the human resources to handle those cases is the 

general problem of identifying who is responsible for 

decisions about specific cases or, alternatively, who can 
give instructions about the handling of a case. There is a 

self-reported tendency of Departmental counsel to take the 

position that, once a case is assigned to them, they alone 

make all decisions about the case. As already mentioned, 

several senior lawyers have called this the "Lone Ranger" 

approach to law. This is clearly not a problem for routine 

cases since for routine cases, for which high levels of 

independence are desirable. In fact, a problem would develop 

if Departmental counsel had to seek approval for their 

actions in handling routine matters. But in order for 

strategic lawyering to occur, there must be some type of 

functional authority within the Department, some clear 

hierarchy identifying who can tell whom what to do. 

In a work environment such as exists in the Department of 

Justice where most actiliity requires no functional review, 

any functional hierarchy ultimately depends on the 
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willingness of Departmental lawyers to seek instruction. This 

in turn depends on their knowing that they ought to seek 

advice in specific situations, knowing whom to contact and on 

their willingness to defer to the person they are supposed to 

contact. 

The evaluation explored the current willingness of 

Departmental counsel to defer to others in the Department 

when making decisions about how to handle a case. A strong 

question was put to Departmental counsel: they were asked to 

indicate who within the Department (identified on a list by 

job title) had functional authority over them. The Minister 

of Justice was not included on the list. A person with 

functional authority was defined as one who: 

. can say how a case should be handled, what 
arguments should be used, and what tactics should 
be followed. If one has functional authority over 
another he/she can, in most instances, give 
instructions on how a case should be handled. 
He/she cannot give instructions to do something 
illegal or unethical, but can, because of his/her 
position or knowledge, dictate how a case should be 
handled. 

The definition of functional authority was purposely phrased 

quite strongly. The most extreme position taken by 

Departmental litigators in interviews can best be described 
as "it is my case and I make all decisions. No one can tell 

me what to do." Many lawyers stated that their only client 

was the Crown and, when pressed, indicated it was up to each 

lawyer to determine what Crown interests were in any 

particular case. A somewhat softer view stated by many 

lawyers was that they would listen to advice from many people 
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and accept any advice that was "good". While this is a more 
open approach, it is one where the individual litigator still 

need not listen to anyone. 

There are definite limits on the amount of strategic 

lawyering that can go on if individual litigators take the 
position that only they can decide what is best in all cases. 
Clearly the Department has already introduced some limits on 
the independence of individual decision-making. Cases and 

factums are reviewed by the Litigation Committee and the 
Charter Committee. The Minister makes the final decision 

about interventions. Even with these constraints, many 
non-litigators express frustration at only being able to deal 

with litigators on what they perceive as the litigators' 

terms: litigators may listen, but may choose to ignore the 
advice. 

The evaluation explored two issues. 	First, when do 

litigators consult others and whom do they consult, and 
second, who ultimately has the authority to decide how a case 

should be handled. The results of the analysis of 

consultation patterns was previously reported. The analysis 
of functional authority is reported here. 

Job titles were used instead of names of individuals. With 

the realities of functional authority in a professional 

context - respect must be earned - the detailed patterns will 

undoubtedly change as senior personnel changes. It is the 

reality of a professional organization that, while functional 

relationships can be defined and structures developed to 

reinforce these relationships, the organization will not work 
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well unless the persons given functional authority are also 

respected professionally. 

The importance of the individual skills and professional 

reputation of senior lawyers in determining who might be 

listened to decreases as one moves down in the organization. 

In fact, to many of the front line litigators, senior lawyers 

were unknown quantities. Many did not know the names of 

individuals holding these positions. 

Table 8-2 contains the results of the survey of Regional 
Office lawyers. As shown, the Deputy Minister is the only 

person all Regional Office lawyers accept as having 

functional authority over them. Otherwise functional 

authority, at least hypothetically, varies greatly between 

specializations. Criminal prosecutions specialists have the 

best defined hierarchy - Regional Office Director; ADAG, 

Criminal Law; and Deputy Minister. 	Civil litigation 

specialists display the most dispersed pattern. 	Section 
heads have surprisingly low levels of reported functional 
authority. Figure 8-1 shows the strongest relationships by 
area of legal specialization. 

The committees and persons identified as having functional 

authority in legal matters who should not have been 

identified is revealing. Some Regional Office lawyers have a 

poor understanding of the Department. A number of them 

identified the Senior Staff Committee, the Personnel 

Management Committee, the Executive Committee, the ADM, 

Administration, and the ADM, Finance as having functional 

authority over them  in  legal matters. Regional Office 
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lawyers also accepted the functional authority of the Deputy 

Minister, but not of the Charter Committee which he chairs. 

Table 8-2 

Yunctional Authority in Regional Offices 

(PERCENTAGE OF LAWYERS BY SPECIALTY IDENTIFYING DIFFERENT 
PERSONS AS HAVING FUNCTIONAL AUTHORITY OVER THEM) 

CRIMINAL 	CIVIL 	TAX 
PROSECUTORSLITIGATORS LITIGATORS 

Deputy Minister 	 100 	 100 	 100 
Associate DM, Civil Law 	14 	 61 	 82 
Associate DM, Litigation 57 	 83 	 55 
Executive Committee 	64 	 67 	 73 
Senior Staff Committee 	36 	 44 	 36 
Charter Committee 	 71 	 94 	 82 
Litigation Committee 	79 	 89 	 73 
Personnel Management 	7 	 11 	 9 
Committee 

ADM, Legal Services 	36 	 56 	 64 
ADM, Finance 	 7 	 17 	 9 
ADAG, Admiralty & 	 14 	 50 	 0 
Maritime Law 

ADM, Legislative Programs 0 	 33 	 0 
ADM, Policy 	 0 	 28 	 0 
ADM, Public Law 	 7 	 56 	 27 
ADM, Administration 	7 	 39 	 9 
ADAG, Civil Litigation 	0 	 89 	 73 
ADAG, Criminal Law 	100 	 44 	 27 
Chief General Counsel 	64 	 68 	 82 
Director, RO 	 100 	 89 	 100 
Director, DLSU 	 7 	 44 	 27 
General Counsel, Criminal 93 	 22 	 9 
Prosecutions 

General Counsel, Civil 	0 	 61 	 27 
Litigation 

General Counsel, Tax 	0 	 28 	 64 
Litigation 
Section Head 	 50 	 83 	 46 
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The reported relationships shown in the table and figure 
point out the varying perceived influence of non-litigation 
specialists on litigators. The ADM, Legal Services and the 
ADM, Public Law have moderate levels of influence. While 
functional authority cannot be defined in all instances, it 
is clear that the Department must make more effort in 

defining who is responsible for what and making that 
information known to lawyers. 

The interviewed lawyers were also asked who had exercised 

functional authority over them - that is, who had actually 
directed them to do something specific in an individual case. 

There were fairly limited reported instances of senior 

persons exercising functional authority. Some of the 

litigators Who said that someone did not have functional 
authority over them might, if placed in a real situation, 
accept the authority. 

The potential lack of direction in handling cases was evident 
in the answers given by litigation lawyers when questioned 

about the existence of litigation policy on tactics or 
strategy in handling exceptional cases. Departmental counsel 
reported moderate levels of consultations on cases they 

considered exceptional. Regional Office lawyers reported 
higher levels of consultation .than Headquarters lawyers. The 

lawyers reported consultations mostly with colleagues at the 

same level, but not with managers, other Headquarters or 

Regional Office lawyers at other levels, DLSU lawyers or 

client department officials. There is a very strong tendency 

toward independence of operation throughout the Regional 

Offices. 
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When asked whether there were generally accepted policies on 

how to handle exceptional cases (for example, who to talk to; 

what to do; who to notify; who has final authority), few 

lawyers interviewed reported that policies exist (Table 8-3). 

Some policies do exist and are laid out in desk books and 

memoranda. Regional Office lawyers, however, are generally 

unaware of the existence of policies. 

More important, only about 50 percent of the interviewed 

lawyers felt they should take instructions in exceptional 

cases from any of the following persons: client department 

officials; DLSU lawyers; substantive experts at Justice; 

senior litigators at Justice; or the Charter or Litigation 

Committees. An additional 25 percent believed there were 

circumstances where they should take instructions. In 
juxtaposition to this, 28 percent of Headquarters litigators 
and 14 percent of Regional Office litigators believed they 
should never take instruction. 

Comparing this result to the functional authority analysis, 

all interviewed litigators said they would take instruction, 

at least from the Deputy Minister, but from 14 to 28 percent 
of litigators believed that they should not. 

In the handling of complex cases, a substantial number of 

individual lawyers work independently, consulting only with 

colleagues at the same level. They are generally unaware of 

policies to guide case handling and they accept limited 

functional authority. 
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Table 8-3 

Reported Policies for Exceptional Cases 

HEADQUARTERS REGIONAL OFFICES 

Policies on 	YES 	18 	 3 
settlements, 
stays or 	NO 	 73 	 85 
withdrawals 

ONLY 	 9 	 12 
SOME 

CONDITIONS 

Policies for YES 	 0 	 6 
handling cases 
not settled, NO 	 82 	 91 
stayed or 
withdrawn 	ONLY 	 18 	 3 

SOME 
CONDITIONS 

Where no 	THEORY 	63 	 84 
policies, 
consul- 	TACTICS 	47 	 83 
tations 
occur 

8.3 Conclusions 

The Department of Justice is generally well served by its 

complex organization. By classic bureaucratic standards, the 

Department appears to be confusing and organized along 

conflicting lines. But if the Department is analysed on the 

basis of the work it does - managing the law - its structure 

makes more sense. Many of the specific organizational 

arrangements are best "understood if they are seen as 
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responses to the inherent problems associated with providing 

both routine and non-routine services. 

Many problems that exist within the organization can be 

attributed to seriously underdeveloped corporate management 

support, lack of resources for handling exceptional cases, 

lack of definition of roles and policies, and lack of a 

clearly defined functional hierarchy. More and better 

information and better articulated policy on the handling of 

complex and exceptional cases are needed to support the work 

of litigation lawyers and their managers. 

Routine legal work is carried on without much problem, but 
the Department would not know if there were problems. 

Interpretive litigation work could be improved with better 
access to opinions. It will be improved when the Opinions 
and Precedents Retrieval System links Regional Offices with 
DLSU's and accesses open files. Strategic litigation needs a 

much better information base as well as policy development 
work. 

In addition, while the process of appeal serves to separate 

routine from exceptional cases and brings exceptional cases 
to the attention of more senior lawyers at the Department, 

there is a need to make the complex organization at the 

Department more transparent to line lawyers and to provide 
more guidelines as to when they should seek advice or 

instructions, and from whom. 

There is also the need .  for more resources to handle the 

growing need to monitor and litigate exceptional cases. Tied 

to this is the need to develop mechanisms for improved 
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allocation of resources among specialty litigation units and 

between Regional Offices and Headquarters, and the need to 

decide what type of law the Department wishes its counsel to 

handle and what type it wishes to (or not to) refer to 

agents. Unless changes are made in how resources are 

assigned, the Department is in serious danger of becoming a 

shop that handles mostly routine litigation and abdicates 

responsibility for litigation of exceptional cases. The 

amount of resources needed to engage in strategic lawyering 

is considerable. Unless more resources are made available, 

whether by obtaining additional resources or reassigning 

existing ones, the Department and consequently the Government 
of Canada will not be able to function strategically. 
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9. MANAGEMENT INFORMATION SYSTEMS ANALYSIS 

9.1 Introduction 

As we have stressed throughout this report, the management or 
even the understanding of the litigation function within the 

Department of Justice is hindered by lack of good 

information. The purpose of this chapter is to elaborate on 

the comments made in the previous chapters and provide a 

preliminary review of the major systems that supply 

litigation managers with information. The review examines how 

well these systems support litigation management needs and 

suggests ways the systems, systems planning and systems 

development might be improved. 

The problems which we identify below arose from our review of 
the litigation function and the role systems are playing and 

could play in its management. However, many of the comments 

which are found in this chapter, while having application to 

the litigation function, also apply to the Department more 

generally. This is particularly the case for comments on 

Departmental EDP/HIS policies and plans. Some of our 

comments are general and only with further study and analysis 

will it be possible to translate them into more specific 

recommendations concerning litigation services. 

Organizations have alweys set up systems - 	that is, 

procedures for doing a job. The procedures help guarantee 
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some uniformity when repetitive actions are undertaken. 

Systems are also created to collect information. Since the 

advent of computers, organizations (and individuals) have had 

the means to collect information easily and systematically, 

store or record that information, manipulate it through 

programmes, and report the information in ways that help the 

functioning of the organization. This systematic collection, 

storage and retrieval carries the label "information system". 

Litigation information needs fall into three categories: 
information needed for individual cases; information needed 

for the day-to-day administration of litigation units; and 

information needed for the management of the function within 
the Department. The management of the litigation function 
within the Department involves the management of general and 

specific litigation services, the management of the sometimes 
competing demands of litigation and other functions within 
the Department such as policy and legal services, and the 
management of demands of other government departments and 
central agencies. These three levels of management and the 
types of information which are required to support them are 
quite distinct. The production of information in each 
information category for each type of management involves 

distinctly different processes and data sources. 

It is an overall conclusion of this evaluation that the 

Department does not now have, nor is likely to have in the 

near future, the necessary information for managing 

litigation within the Department. Moreover, unless the 

Department makes some major changes in how it develops 

information systems, it imns a very high risk of wasting the 

money it has already spent on systems development. 
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The following review does not attempt to give detailed 

answers as to how the Department should proceed. Rather, it 

attempts to point the Department in what the Bureau believes 

to be the right direction. 

9.2 Principles of Systems Design 

The development of systems is a natural process. Systems 

arise in all organizations whenever repetitive tasks must be 

performed. Not all naturally developed systems are efficient 

or even accurate, but there is an altogether reasonable 

tendency for people to regularize what they do and to impose 

order on their activities. 

Formal systems development builds on this natural tendency. 

Formal systems succeed or fail depending on how well they fit 

into what people perceive as tasks where natural systems 

would make sense. Individuals normally will not "feed" 

formal systems - provide data for the systems - unless they 

see a return or a benefit. Within a large organization jobs 

can be defined and designed to feed formal systems, and 

individuals with these jobs may never look beyond their 

immediate tasks; but formal systems that produce little or no 

return generally devolve into inaccurate data-collection 

exercises. 

Over time, formal systems design has developed some guiding 

principles to help designers avoid the development of useless 

systems. However, we should emphasize a fundamental truth - 

the process of formal systems design tends to fail more 

frequently than it succeeds. It is a very difficult process 
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to design good systems and many systems fail to function at 

ai]., let alone in an efficient manner. We should also 

remember that development of formal systems within a legal 

context is far more difficult than developing systems in a 

department or private company that deals with easily 
countable products or services. Nevertheless, most systems 

that fail have violated one or more of the following 

principles. 

Principle 1: 	Systems should be designed deductively 

beginning with uses. Designers should never lose sight of 

the purpose of a system. 

Many systems that fail do so because they are designed from 
data elements back to information structures. That is, users 
(in this case legal managers) are asked to identify the 
specific information they think they need, instead of 

processing deductively from the work that a unit does and the 
operational and corporate management needs that develop 
because of that work. Uses for the system become lost in the 

definitions of what data are to be collected and how they are 

to be managed and manipulated. Particularly for non-systems 

experts, it is easy to get trapped in the process of 

collecting just one more piece of data in the belief that it 

might be useful sometime in the future. 

The best systems are designed deductively. In a management 

context this means: identifying what type of management 

occurs in the organization (management style); identifying 

what general type of information managers need to do their 

job in the "best of all possible worlds" (varies with style 
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of management); assessing the risks and costs of not having 

the ideal set of information; identifying detailed management 

information needs within the general types; identifying 

current and potential sources of the information; proposing 

means to get the information (alternatives are necessary); 

calculating the costs of the alternatives; comparing the 

costs of the alternatives against the risks and costs of not 

having the information; identifying the minimum, and maximum 

desired information; and calculating the costs of acquiring 

that information. (This step involves hardware/software, 
timing and costing studies, and deciding what information 

could be collected.) 

The design process for operational, as opposed to management, 
systems is similar, but easier. Operational problems are 

usually more easily identified and consequently, associated 
systems are more straightforward. Management systems are 

higher order systems which frequently use information from 

operational systems. But in both instances the development 
of a system begins with a process which is highly deductive 
and dependent on the knowledge of the systems designer. This 
knowledge focus or base - which will allow the analyst to 

identify needs from a general knowledge of organizations and 

specific knowledge of the organization in which the analyst 

is working - generates alternatives and performs the 

technical risk/cost analyses. 

The most important steps in the design process are the first 

two: 	determining management style and general types of 

information needed. For example, a case management system 

designed to support the -  assign-and-forget approach to the 

managing of routine cases in the Department would be quite 
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different from a system designed to introduce case controls 

at the level of individual cases. Management style 

influences general management information needs which in turn 

influence detailed designs. 

Principle 2: Systems vary in size and complexity. Very 

different types of systems are needed for high-volume 

operations than for highly complex operations. 

The importance of the distinction between size and complexity 

cannot be over-emphasized in the design of systems for the 

Department of Justice. 	By systems design standards, 

Departmental systems are all small. 	Most, however, if 

designed correctly, will be highly complex. It is extremely 

difficult to take either the operational complexities of the 

day-to-day management of individual cases or the complexities 

of managing the range of types of litigations undertaken by 

the Department and translate these complexities into either 

manual or automated systems. 

Since the Department relies almost exclusively on contracting 

for systems design, the danger of confusing size and 

complexity is accentuated. Consultants who are unaware of 

the complexities of the legal work done by the Department 

will tend to interpret the small size of Departmental 

operations as an indication that systems should be easy to 

design. 	It is only after working with Departmental 

operations for a while that the complexity becomes evident. 

As a result, there is a danger that consultants will already 

have committed the Department to systems that cannot handle 

the complexity by the time this complexity is discovered. 
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When this happens, either the system has to be scrapped, new 

people have to be employed, or existing employees have to 

take the time to strip off the complexities and create a 
manual or automated system generating simplified information. 
On the other hand, however, this is not without a cost since 

when the information is simplified, it is not always possible 

to identify the complex relationships necessary for 
management. 

The corollary to this is that not all operations or 

management tasks are helped by the creation of formal 
systems. A major design decision involves determining 

whether formal systems will help management or whether 

alternative means of collecting management information, such 
as short-term statistical sampling, will prove more useful. A 

census approach to data collection is not always the most 

efficient, effective or accurate way to generate information. 

Principle 3: For a formal system to be successful it must 

decrease the work of individuals, not increase it. 

Systems, both manual and automated, have to be designed to 
work for people, not the other way around. Systems must be 

easy to use. Their benefits must be immediate and clear. Any 

changes in how people do their work in order to accommodate 

an information system must be perceived as an improvement or 

a simplification. There is a tendency to design systems so 

that people work to transform data to be input to the system 

into simple data which are easy to process. Good systems 

work the other way. The.human side is made easy; the system 

does the work. 
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This is more of a problem with automated systems-

particularly poorly designed systems - than with manual 

systems. There is a tendency for system designers, 

especially those oriented toward the difficulties of 

programming, to want to design automated systems so the 
programmes written for them are simple and straightforward. 
This is obviously a problem for systems designed for 

Departmental operations where processing requirements involve 

many conditional decisions (If A occurs, do B or C depending 
on E, except if G occurs at the same time, then examine H; if 

I occurs, etc...), or decisions based on the recognition of 
some inherent pattern or what mathematicians call "fuzzy" 

concepts or "fuzzy" logic (non-binary decisions; decisions 
based on relative conditions). 

Principle 4: Any automated system involves and depends on 
manual systems. In fact some systems should not be 
automated. 

The interface between manual and automated systems is 

extremely important. Automation works best if a good manual 

system is being computerized. Computerizing a poorly 

conceived manual system, or computerizing where no manual 

system exists is very difficult. When no good manual system 

exists, extensive systems analysis is essential to see if a 

computerized system is needed at all. Because of the natural 

tendency for manual systems to develop, the lack of a manual 

system in a specific area is a clear sign that automation 

will be difficult. The lack of good manual systems is also 

an indication that designing automated systems will be 
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difficult. 	The best computer systems are built on the 
experience developed in the evolution of good manual systems. 

Computerization or automation is not always the answer. 
Manual systems are frequently better than computerized 
systems, particularly for low-volume, high-complexity 

operations. Even when computerized systems are found to be 
justified, the design of the computerized system must include 
a careful analysis of both the existing manual practices and 
the manual practices which would be desirable. It is a 
classic error to design the computerized part of a system 
first, then look to the associated manual systems. 

Principle 5: Systems should be designed by experts. 

The cliché that, "there are no bad computers just bad 
programmers" has a good deal of truth to it. So does the 
cliché, "systems will be no better than their designers". 
Systems design is a field which is highly dependent on the 
skill of individual designers. It is inherently a difficult 
task with many more ways to do it wrong than to do it right. 
Since systems design is a specialty field, rarely can an 
individual with expertise in another field be taken and 
turned into a systems analyst or systems designer without a 
very significant investment. 	There are no good or even 

competent "one book" systems designers. 	Furthermore, the 
complexity of the work and structure of the Department of 
Justice results in a situation with a significant failure 

potential even for a good designer. 
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Within a complex environment, as at the Department of 
Justice, good systems are much more likely to be developed if 
the organization develops  "in-house" expertise. Unlike 

straightforward accounts receivable systems or billing 
systems, for example, which can be designed by most competent 

systems analysts, the types of systems needed to manage 
litigation and other legal functions within the Department of 
Justice are not straightforward. Outside consultants, unless 
the very best are hired for extensive periods, will not be 
able to design good systems. Outside consultants will not 
know enough about Departmental operations to ask the right 
questions. In-house expertise, by the same token, must be 
good. In-house personnel must be experts. 

The expertise of in-house personnel means expertise both in 
the work of the Department (but not necessarily a legal 

background) and expertise in systems design. This is very 
important. People define problems and solutions by what they 
know. Outside consultants will tend to define Department of 
Justice problems in terms of problems they have encountered 
in other companies or departments. When they do that they 
will usually be wrong. 

Similarly, if operational or functional managers are asked to 

identify where systems would help, they will tend to identify 

problems based on the solutions they can see. Managers, with 

non-technical expertise, will tend to want to computerize 

what already exists as a manual system or see computerization 

working where a manual system could be introduced. They will 

tend to be oriented toward computerizing the collection of 

discrete pieces of information and organizing them 

conceptually the way one would organize a paper file 
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containing comparable bits of information on a specific 
subject. They will tend to want to collect lots of bits of 

information (as you can do in a paper file) and only 
afterwards figure out how to use it. It is not reasonable to 
expect non-systems experts to be able to design systems. An 
understanding of what is possible is necessary before one can 
see how a system could help. 

9.3 Departmental Systems Design Approach 

In some important respects Justice is in an enviable position 
with regard to systems development and automation. The 
nature and extent of Departmental systems development can 
accurately be described as fledgling. This state of 
development, while of some concern to both the Department and 
central agencies, creates opportunities which would not be 
available in a more developed environment. Essentially, the 
Department does not have a significant investment in 
technology, skills or methodology and therefore it can 

proceed with reasonably high expectations for substantial 

short-term benefits if the next steps are carefully planned 
and controlled. 

The Department's effort to develop a consistent and 

coordinated approach to the development of information 

systems is relatively new. The Department has identified 

areas where it would like to see computerized systems 

developed and has set up a committee, the Information Policy 

and Systems Committee (IPSC), to oversee general systems 

development. An Informatics Directorate has been created, 

and several planning studies have been completed. In 
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addition, Corporate Planning has undertaken responsibilities 

for coordinating information systems in the Department. 

We should note, in general, that the EDP/MIS plans prepared 

by the Department contain some very good, well developed 

ideas. However, in this chapter we will focus mainly on 

certain problems which we see in these. 

Departmental plans include the description of an approach to 

information systems development that does not seem to be 

particulary well suited to its environment and management 

needs. In particular, as we have noted above, the apprOach 
in Departmental plans is one that relies on Departmental 

managers to identify their information needs and, in essence, 
to design their own systems. This approach might have been 

adopted because Informatics does not have the in-house 

personnel necessary to take the more usual approach to 

systems development. That approach is one in which technical 

experts in systems analysis work with management to determine 

where information systems might be used to improve 
operations. The approach in most corporations is to develop 

in-house expertise in information systems and in the 

application of information systems technology to corporate 

activities. Such experts do most of the work that line 

managers are going to have to do if the Department were to 

pursue current plans. 

The Department has adopted a systems development life-cycle 

(SDLC) approach to systems development advocated by central 

agencies. 	This approach is not too different, on the 

surface, from the deductive approach described in the 

previous section and has seven stages or steps. 	The 
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successful completion of one step is technically necessary 

before the next step begins. The stages or steps are: 
1) project initiation; 2) feasibility study; 3) general 

design; 4) detailed design; 5) development; 
6) implementation; and 7) project review. In general, the 
life-cycle approach attempts to break down the systems 

development process into small steps and introduce checks so 
that the development of a system can be stopped or amended if 
problems occur. 

The difficulty with the Department's application of this 

approach arises, at least in part, from the small size  of the  

Informatics Directorate, the limited number of persons in 
Corporate Planning designing systems and general levels of 

expertise. Thus, perhaps because of limited in-house systems 

expertise, the Department has developed a systems design 

approach that depends primarily on legal managers' 

involvement and on hiring outside consultants. Legal and 

line managers identify their information needs, determine 

that technology can help alleviate their problems, perform 

(probably through contractors) technical feasibility studies, 

and monitor actual systems development. 

Discussions with senior legal managers in the Department 

indicate that they are insufficiently aware that the 

life-cycle approach within the Department places most design 
and review responsibility on them. Furthermore, in our view, 

it is not reasonable to expect legal managers to have the 

skills necessary to perform these tasks, nor is it a good use 

of resources to try to teach them. 
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The following discussion of the application of the life-cycle 

approach to systems development in the Department is geared 

toward problem identification and is divided into the 

life-cycle phases. 

9.3.1 Initiation Phase 

In the initiation phase the user must know enough about 
information systems to be able to determine the existence of 
a problem that could be alleviated through information 
systems technology and determine the benefits and risks 

associated with developing an information system. The ADM 
Administration role as chairperson of the IPSC, is charged 

with providing any necessary technical support. 

This approach in the Department of Justice is unlikely to be 
fruitful for two reasons. First, line managers generally do 
not have, nor is it reasonable to expect them to have, the 
expertise to identify problem areas and to know whether 
information system technology will help solve the problem. /n 

addition, they are unlikely to have the knowledge to do the 

requisite benefit-risk analysis. Second, even if line 

managers were to have the expertise, it is unclear who would 

be responsible for identifying cross-unit problems amenable 
to solution or general Departmental information systems 

needs. 
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9.3.2 Feasibility Study Phase 

A review of plans shows that the line manager is expected to 

perform or contract for a technical feasibility study. In 

either case the user must know enough about information 

systems, systems design and systems costs to figure out what 

ought to be done. That is, the user is supposed to function 

as a systems analyst. After the system is approved, a 

management committee, probably made up of line managers is 

supposed to develop the proposed system. We have concluded, 

however, that line managers have neither the experience nor 
the time to develop the experience to perform jobs More 

efficiently and effectively performed by information systems 
experts. 

9.3.3 General Design Phase 

The general design of the system is done by the Department's 

Informatics Section with line management support. While this 

is reasonable, it is unlikely that the previous two stages 

will be completed to a standard that will make this a 

straightforward phase. In all likelihood this phase will 

actually include a reworking of the feasibility study before 

one will be able to move to the general design of the 

information system. 

9.3.4 Detailed Design Phase 

The detailed design is carried out by Informatics probably 

using contractors. The line manager, however, is expected to 
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submit status report on the work done. The Department has 

enough experience with information systems to know that it is 

very difficult, if not impossible, for a line manager to 

adequately assess the detailed design of an information 

system. Nor, as mentioned before, is it efficient to ensure 

that legal managers have sufficient expertise to make such 

assessments. If line managers are responsible for this 

review, it is unlikely that it will prove to be any check 

against poor quality system design. 

9.3.5 Development Phase 

As in the detailed design phase, Informatics has the primary 

responsibility during the development phase. The user, 

however, must assess what is being done and write a progress 

report. We do not think it is reasonable to expect line 
managers to be able to do this. It is not reasonable to 

expect them to be able to assess detailed information system 

design. They will have to rely on what they are told by the 

experts, probably contractors. They will not be able to 

exercise sufficient quality control. 

9.3.6 Implementation Phase 

Roles and responsibilities for implementation are similar to 

those for detail design and development. Informatics does 

the technical work; line managers assess the work. Unlike 

the previous two phases it is reasonable to expect line 

managers to know if there are implementation problems. It is 
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not reasonable to expect line managers to be able to identify 
why there are problems. 

9.3.7 Project Review Phase 

Both Informatics and line managers perform this review. 

Assuming each is asked to review what is within their 

technical competence, there should be no problem with the 
division of responsibilities. 

In the Departmental elaboration of the life-cycle 
methodology, the "user" - both Departmental line managers and 
senior management - has an active role in each phase and is 

required to make technical decisions and perform work outside 
areas of expected expertise. 

As we have noted above, our general conclusion is that the 

process being used by the Department appears to be in use 
because the Department has insufficient in-house expertise 
for the development of information systems. In consequence, 
the development process pushes responsibility for much of the 

work normally done by technical experts on to the line legal 
manager. While this shifting of responsibility might handle 
work load problems for Informatics it is not likely to 

produce good systems. It would be preferable either to 

develop the necessary in-house expertise or, if that is not 

possible, slow down the development of information systems to 
a level that can be handled by Informatics. Poorly conceived 
and designed systems, the likely type of system to result if 
lawyers are asked to become systems analysts or 

programmer-analysts, are worse than no system at all. 
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Finally, even if legal managers could develop the technical 
expertise to design and evaluate information systems, it 
would not be a reasonable allocation of work. We have 
already identified a serious shortage of legal officers: who 
would do the work the legal managers are supposed to do while 
they are doing the work of information system experts? 

So, while noting that current plans generally point the 
Department in some right directions and, if implemented, will 

provide it with an enhanced infrastructure, we have a number 
of concerns with them. 

The primary issue . in EDP/MIS which now confronts the 
Department is not, in our view, what needs to be done, but 
rather, in what order things need to be done. 

There are three factors which should affect the priority of 
action within the Department: 1) the need to develop 

essential policies, objectives, guidelines and procedures to 

satisfy both Departmental and central agency requirements; 2) 

the need to identify the functions for which systems 

development holds the most potential benefit; and 3) the 

availability of both financial and human resources to support 
plans. 

In our view, until the Department has established a good 

understanding of these basic factors and a response to them, 

detailed action plans and the determination of organization, 

roles and responsibilities and detailed procedures will be 

subject to constant revision. 	However, even with this 

caveat, current plans are certainly positive steps in the 
right direction. 	In particular, Departmental plans 
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recognize, albeit in an amorphous, general way, the important 
role of both users and managers in developing quality 
information systems, as well as the necessity for documenting 
and communicating the respective roles of all players. 

However, the current SDLC approach adopted by the Department 
attempts to address the "what to do" with insufficient 
emphasis on the "how to do" and does not address the fact 
that the Department does not appear to have the resources to 
implement its plans. This factor appears, in particular, to 
undermine the validity and usefulness of the Department's 
approach. 

It is important to note, within the context of an evaluation 
of litigation services, that, to date, the Department has 
placed substantial emphasis on what could be termed "Core 
Departmental Systems", such as those for financial planning 
and management, rather than on those which support the main 
operational activities - the practice of law and the 
development of policies. For example, the Department's Long 
Range Systems Plan provides a plan and schedule for the 

following specific systems: financial management accounting, 

project accounting, management reporting, and planning and 
budgeting. (A review of the operational systems relevant to 
the litigation function is presented in Section 9.4.) 

In general, the objectives of the above systems are not 
unique ta this Department. On the other hand, the needs 

associated with those systems which support the main 

operating sections are likely to be unique, difficult to 

design, but central to the operations of the Department. 
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We should make it clear that the importance of the core 
systems should not be underestimated since they form part of 
the MIS infrastructure that the Department needs. However, 
the development, re-development, maintenance and enhancement 
of operational systems are essential. 

Since the Department is still in its infancy with respect to 
developing an effective MIS/EDP environment, the methods used 
to market new systems and develop systems plans must be 
carefully structured to encourage the cooperation of all 
affected parties. This is particularly the case because of 
the widespread belief that some of the Department's  efforts  
have resulted in failure or, at least, less than complete 
success. Users within operational branches may well feel 
even further alienated if their needs are not visibly 
addressed in Departmental EDP/MIS plans. Active cooperation 
is always easier to achieve if user benefits are clearly 
discernable. 

We have already noted that the Department does not have the 

resources to undertake much system development. In practical 
terms, this may negate the validity and usefulness of some 

planned systems, particularly systems for operating branches. 
Indeed, a list of possible systems is easily transformed into 
a wish-list. It is not at all clear what systems can be 

implemented with currently available resources. 

The Department has attempted to clarify the various roles and 
responsibilities of all players in the systems development 

process. We have several concerns with the division of 

labour. 
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First, the responsibility for MIS/EDP is divided between 

Informatics and Corporate Planning. We are concerned whether 
this division can be made without a confusion and duplication 
of roles and responsibilities. Are we not returning to an 

organizational arrangement which previously proved to be a 
problem (Corporate Planning vs. Automation Services)? While 

continuing cooperation between the two groups is obviously 
desirable and, for some projects, absolutely essential, it is 

our opinion that one group should be held accountable for all 

responsibilities related to MIS/EDP. 

Second, from our limited knowledge of existing Departmental 
systems and the manner in which they were developed, it is 
our perception that project management and control has been 

generally weak and, more noticeably, understaffed. 

It is obvious that user groups must play a critical role in 

systems development. However, whether they should play the 
lead or "project manager" role is questionable. It is our 

view that responsibility and accountability for developing 

effective and efficient systems should be delegated to a 

Project Manager who is part of the EDP/MIS organization. This 

person would then assume responsibility for the feasibility, 

design, implemention, testing and conversion, documentation, 

user training and maintenance (not including the day-to-day 

operations) aspects of the system. In certain instances the 

project manager role could be placed with the user, 

particularly in the case of smaller, less complex systems, 

but this should be the exception rather than the rule. 

In any event, the user must be prepared to participate 

actively in the system development process. 	The best 
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information systems are developed in a team environment with 

strong users and competent technical people. 

The task of clarifying concepts, processes and roles which 

the plans take on is very important. However, it should be 

recognized that the needs for information and training 

related to the use of information as well as those dealing 

with project management and control, differ substantially 

between the levels of senior management, operational 

management, lawyers and clerical staff and should be 

developed and communicated accordingly. 

We believe that the entire systems development process ought 

to be akin to the process followed by an architect and a 

home-owner in building a home. Both bring a major expertise 

to the team and both must participate in the design process. 

The user (or home owner) drives the process with what he or 

she wants while the analyst (or architect) shows what is 

possible, what the effects of certain decisions are, and what 

the alternatives that should be considered are. The analyst 

must also play a strong role to educate and to stimulate new 

ideas. However, the final design "sign-off" should remain 

with the user or the designated "steering" committee. 

However, as we have noted, there seems .to  be an inappropriate 

responsibility placed on users in the current approach, for 

both the identification of information needs and the 

documentation of systems. Hanagers/users in many areas will 

continue to be generally reluctant because of time 

constraints, a lack of interest in some cases and, perhaps 

most important, a lack of expertise - to become involved in 

the field of information systems. 	If the Department 
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continues to plan on the expectation that this is likely to 

change, in the short run it will almost certainly fail in its 

systems development efforts. The likely extent and type of 

user involvement which is a precondition of plans leading to 

success is, in our view, extremely unrealistic. Users should 

form a resource base. They describe what a particular 

Departmental job entails. Technical EDP/MIS experts develop 

the information systems that make the users' jobs more 

effective and more efficient. 

Given the environment and the importance of user involvement, 

a structured process which encompasses a proper balance of 

involvement between the user as the activity or process 

expert, and the analyst as the EDP technology and systems 

expert will have to be developed. However, in our opinion, 

the major stimulus and leadership role of drawing out user 

needs, matching these to potential computer-based technology, 
developing and implementing sensible and effective systems, 

and documenting systems, must coma  from the EDP/MIS 

"experts." 

Moreover, the Department needs to develop good information 

which can be used by those experts and senior managers to 

make decisions about systems. Optimal decision making 

requires detailed information which in the case of EDP/MIS 

development projects should include, at a minimum, data on: 

- financial aspects: the cost/benefits of a 

system, the payback period, etc.; 

- technical aspects: the equipment technology 

required, the _extent of man/machine interface; 
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- functional requirements: to what extent will 

operational requirements be met; 

- strategic: how does the system fit into the 

overall operation of the Department and 

existing and planned systems; 

- risk: what is the risk of proceeding or not 

proceeding with the system. 

These kinds of information should be made available and used 

to determine the relative priority of the various projects. 

Not only will such information be useful in discussions 

concerning the feasibility of each system, but it will also 

be helpful in the identification of further opportunities for 

systems improvement. 

The Department should also place more emphasis on developing 

an Informatics Policy. The clarification of roles and 

responsibilities must be a component of a much broader policy 

document. That policy must provide guidance and must also be 

the basis for adequate control, and subsequent accountability 

and responsibility. 

The SDLC provides a mechanism for the design and 

implementation of specific systems. It does not provide a 

strategy for managing the information systems development 

process, for deciding what to do and what order to do things 

in or whether systems should be developed at all. It ignores 

cross-functional and corporate information needs and types of 

information of which legal managers are unaware and which 

could help them. The approach depends  on managers  making 

requests. It is oriented towards serving limited operational 

needs. 
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The Department has no locus of information systems expertise 
of sufficient size to guide the information systems 
development process. Consultants have not proven to be a 

good channel for complex systems design. In order to begin 

the serious process of developing the manual and automated 

systems necessary to manage the work of the Department, it is 

necessary to increase greatly in-house expertise. The 

Department has no senior level systems analysts. To provide 

the type of design expertise needed by the Department there 

should be four to five senior level systems analysts with 

experience in the design of complex systems. These would not 

be easy to find. 

9.4 Information Needed to Manage Litigation Services 

The review reported in this section is not an analysis of the 
litigation management information needs. It represents 

initial steps in that direction and should be followed up by 

a more in-depth study. The evaluation collected a large 
amount of information about how litigation services are 

delivered, the problems in the delivery, the strengths in the 

functions, the views of litigators and other Departmental 

lawyers, and information about the expected future government 

litigation environment. This is the type of information 

which is usually collected in the initial steps of a 

large-scale systems design operation. From the information 

collected it is possible to identify management style and 

many major information needs. The information that is needed 

depends on whether systems are being designed to respond to 

the day-to-day handling.of cases or the administration of 

litigation units or whether they are being designed to 
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provide the basis for management decisions, either management 

of the law decisions or corporate management decisions. 

In general, operational case-by-case management problems 

can be solved without the use of automated systems. The 

courts themselves provide the framework for scheduling 

activity. The management of the information within files 

must be the responsibility of individual lawyers. 	(The 

management of large amounts of information in highly 

important cases can be helped by word processing and the 

ability to do keyword searches.) The assignment of cases and 

balancing of workloads within a litigation unit is best 

handled by an individual who can weigh all factors affecting 

a lawyer's ability to take on an additional case. As was 

described in Principle 3, some complex operations are not 

amenable to computerization. There is no better scheduler 

than a human when conditions affecting scheduling can change 

quickly. 	For example, consider air-traffic controllers. 

While supported by some automation, only the human capacity 

for pattern recognition and non-linear thought can handle the 

scheduling of the take-off and landing of airplanes. 

Most Justice offices follow an assign-and-forget approach for 

routine cases. This approach works well. An individual 

scheduler is best at assigning routine cases and working in 

the assignment of non-routine cases. There is little need to 

automate the day-to-day administration of litigation units. 

Any computer program designed to do that would be too 

complex. This is not to say that all section heads will be 

good at their job of equitably balancing workloads. Some 

will obviously be better than others, but automated 

scheduling is very much worse on average. 
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Operational litigation problems tend to be either too trivial 
or too complex for information systems. Decisions about how 
to handle important or exceptional cases do not need 
information systems. Assignments must be personalized and 
many factors weighed. The usefulness of systematic data 
collection only becomes apparent when one begins to explore 
the information needed to manage litigation in the aggregate 
- that is, manage the overall pattern of litigation and the 
pattern of services provided. Managing the litigation 
function, as opposed to managing individual cases, can be 
improved by the provision of some types of information. To 
identify what types of information, it is necessary to 
explore in some detail what managing the litigation function 

means. When this is done the necessary information becomes 
almost self-evident. 

In Chapter Eight, the evaluation divided Departmental 
activity into four classes associated with four legal 
management roles: the maintenance and enforcement role; the 
interpretive role; the supervision role; and the strategic 
role. Each of these involves different activities and has 

different associated information needs. This chapter 
explores whether existing and soon to be available 
Departmental information systems can provide the necessary 

information. The Departmental information systems analysed 

are: 1) the Departmental Timekeeping System (now suspended); 
2) the Departmental Case Management Information System 

(CMS); 3) the Agent Billing System (ABS); and 4) the 
Opinions and Precedents Retrieval Unit (OPRU). 

The  Timekeeping System was the first major attempt by the 

Department to collect information about legal activities in a 
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systematic fashion. It has been suspended. This review will 
not explore in depth the reasons why the system was 
suspended. It proved to be an unworkable system that required 

a fair amount of effort by individual lawyers and produced no 

discernible benefits. Its design violated most of the 
principles of systems design presented in this chapter. It 

increased the work of individuals instead of decreasing it. 
It had no obvious purpose. The government works on a 

person-year allocation and the Timekeeping System collected 

information only from professional staff so its information 

could not easily be used to support resource requests. , It 

was not designed to fit naturally into what lawyers do, but 

it required them to record data in a format which was easy 

for a computer programme to process instead of making it easy 

for the lawyers and having the computers do the work. The 
design process relied heavily on lawyers identifying the 
timekeeping data elements they wanted - what type of 
activities and what clients. It moved quite quickly from a 

general statement of why timekeeping information is needed, 

to detailed specification of data elements and method for 
collecting data. The steps that are performed in general 
analysis of the system requirements were gone over too 

quickly or not at all. Not enough people asked how the 

information, once collected, was going to be used. How was it 
going to fit into operational management needs? How was it 

going to fit into corporate management needs? It tended to 

collect information at too detailed a level as well as 

collecting non-comparable information, a common result when 

details of systems are specified too quickly. 

The Department is currently implementing a Case Management 

Information System  (OMIS) in the three largest Regional 
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Offices and at Headquarters. This system is similar to the 

Timekeeping System in several ways. It collects a great 
amount of detailed information. It seems to have been 
designed from the data elements back to the purpose of the 

system. The attempts to integrate the system into the 

working environment of Regional Offices came after the major 
system design decisions were made. With the extremely high 

volume of routine cases it may well become a system that 

requires too much work to input data and gives back reports 
which tell legal managers only what they already know or 
could find out by asking the lawyers in the offices. 

There are plans to expand the system either through 

microcomputers or through manual systems to all offices and 
if this happens, the Department will at least be able to 

obtain some complete case counts. If this does not happen, 
then the Department will have very detailed case information 
for only part of its operation. 

The Department is also developing an Agent Billing System. 

There has been trouble for quite some time in controlling the 

payments to agents. Departmental reports of fees paid to 

agents are inaccurate. The Department does not even know 

about all cases assigned to agents. The new Agent Billing 

System is being designed to attempt to correct these and 

certain other operational problems. It requires agents to 

report on all cases and, for criminal prosecutions which 

constitute the bulk of agent cases, requires that the police 

notify the Department when a case is assigned. It has 

internal checks on accuracy of billings and total fees. It 

seems to be a well designed system. It is, however, a system 

which is basically an accounts payable system and is 
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straightforward. It should be well designed. It does not go 

beyond billing; it does not contain case-outcome information. 

The Opinions and Precedents Retrieval Unit is a fairly recent 

system in the Department. It appears to have been designed 

to improve the access of Departmental counsel to written 
opinions and thereby facilitate research and provide the 

mechanism to increase consistency of opinion work. It is an 

automated library of reference to opinions and is indexed by 

keywords. It currently indexes opinions from closed files at 

Headquarters. It is expected that it will eventually contain 

opinions in open files in DLSU's and Regional Offices, as 

well as Headquarters. If this happens and access to the 

system is made easy in DLSU's and Regional Offices, the 

system should prove to be a vehicle for increasing 

consistency of opinions and facilitating research. 

The Department, in managing litigation, can augment the 

information contained in these systems with information from 

other sources outside the Department. Several departments, 

most notably the Bureau of Dangerous Drugs in Health and 

Welfare, Canada, have developed information systems which are 

useful to the Department. Some of these systems are 

described in Chapter Three. In addition, courts have their 

own information systems. Litigation can "piggy-back" on 

these systems. 

9.5 Adequacy of Available Information 

. Even with the systems developed by the Department and 

available from other departments, the necessary information 
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is not available to manage the law effectively. As the 

evaluation has reported, the day-to-day management of 
individual cases proceeds quite well. Success rates at court 
are very high. The overall management of the function, as 

opposed to the individual cases, has some problems and these 
problems can be tied back, in part, to lack of information. 

9.6 Maintenance and Enforcement Role 

Table 9-1 lays out the major management functions  in the 
maintenance and enforcement role. They include: handling of 
routine cases; balancing workloads between sections; 
monitoring performance of Departmental counsel; monitoring 
performance of agents; ensuring maximum efficiency; balancing 
workloads between offices; and projecting future workloads 
for units and the Department as a whole. 

The Department does an excellent job in the handling of 
routine cases and in the monitoring of Departmental counsel. 
This management goes on in a non-obtrusive manner, basically 
an assign-and-forget style of management unless there is a 

problem. It works well. No external information is really 
necessary. In fact, the U.S. Department of Justice has spent 
large amounts of money developing a computerized case-
tracking system for managing day-to-day litigation. Officials 

who were interviewed find it of little value for day-to-day 

management. 

The Department does not have the information necessary to 

balance workloads between sections, monitor the performance 

of agents, ensure efficiency or balance the workloads between 
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1) None 

2) None 

3) None 

needed 

needed 
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1) May be available 
through CMIS 

2) Not available 

3) Not available 

1) None needed 

TABLE 9-1 

INFORMATION NEEDS AND AVAILABILITY OF INFORMATION FOR MAINTENANCE AND ENFORCEMENT RC 

MANAGEMENT 
FUNCTIONS 

INFORMATION 
NEEDS 

NON—MIS 
INFORMATION SOURCES 

DEPARTMENTAL MIS 
INFORMATION SOURCES 

Handling of 
routine 
cases 

Balancing 
workloads 
sections 

Monitoring of 
performance of 
Departmental 
counsel 

Monitoring of 
performance of 
agents 

1) Assignment 
information 

2) Scheduling 

3) Workload 
information 

Case profiles 
for different 
sections 
Average time for 
different types 
of cases 
Projected case-
loads 

1) Overall pattern 
of lawyers' 
activities 

1) Overall pattern 
of agents' 
performance 

1) Available from 
police 

2) Court/individual 
lawyers calendars 

3) Day—to—day 
activities 

1) Not available 
at section level 

2) Not available 

3) Not available 
at section level 

1) Complaints/day—to 
day supervision 

1) Complaints 1) Not available 

Ensure maximum 
efficiency 

1) Average costs by 1) Not available 
type of case for 
Departmental 
counsel 

2) Average cost by 2) Not available 
type of case 
for agents 

1) Not available 

2) Available from 
agents' billing 
system 
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offices. None of the existing, or soon to be operational, 

Departmental systems will provide the necessary information. 

The implementation of the CMIS system in all offices will 

provide case counts and some case profile data. No 

time-by-case data will be available, so the case profile data 

will be of limited value. The suspended Timekeeping System 

was supposed to feed some time figures into the CMIS. Even if 
the system had not been suspended, the reported time data 

were too incomplete to provide reliable time-by-case data. 

Without time-by-case information it is difficult to begin to 

balance workloads. 

No system recording outcomes for agents' cases is planned for 
the near future. Such a system is needed to monitor agents. 

Day-to-day supervision of Departmental counsel and annual 

performance appraisals are sufficient to identify staff 

counsel having problems with routine cases. No comparable 
overall supervision mechanism exists for agents. A system 

which monitors the patterns of agents' outcomes would be 

sufficient. With such a system agents with very poor records 

or unusual litigation patterns could be identified. Until 
such a system is developed it will not be possible to monitor 

agents effectively. (Some Regional Office Directors have 

developed their own means of monitoring agents, but there is 

no Departmental mechanism.) 

Information both currently available and soon to be available 

will not improve the Department's ability to manage the 

maintenance and enforcement role. 	The Case Management 

Information System may .eventually produce case counts and 

office profiles. This information is mostly likely going to 

be confirmatory information, not management information. At 
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best, over time, if an agent outcome system is developed, the 

Department will be able to look at outcome patterns for 

certain types of cases and identify anomalies such as the 

varying stay/withdrawal pattern identified from other sources 

and reported in Chapter Four. 

Over time, if the Department implements the Case Management 

Information System in all offices, the Department will be 

able to produce aggregate statistics on civil recoveries 

similar to the information generated by the U.S. Department 

of Justice for resource requests. 

9.7 Interpretive Role 

The interpretive role involves technical interpretation. 
Current opinions in technical areas must be available and 

persons working on opinions in technical areas or litigating 

technical points have to be aware of current opinions and 

work in progress. Much interpretive opinion work is done 

within specialty DLSU , s. Keeping lawyers within these units 

current, is not a difficult task. Normal collegial 

interactions and supervision by the Director should be 

sufficient. 

The communication link, and the management of that link, 

between litigators and specialists is more difficult. Most 

litigation occurs in the regions while the opinion 

specialization is in the Ottawa-Hull region. The Department 

has developed an automated Opinions and Precedents Retrieval 

Unit. If this system can be improved to include all current 

opinions and be made easily accessible to Regional Offices 
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and DLSU's, there will be a vehicle for communication. There 
are certain problems, however. The maintenance of such a 

system may be expensive, particularly if most opinion work is 
done in DLSU's. Encouraging lawyers in specialty DLSU's to 

index their opinions may also be difficult, since they have 

ready access to the paper files. They do not need the system 
as much as lawyers outside the DLSU's. The manual/automated 

system interface was not considered before the system was 

designed. It must be carefully considered now and manual 

systems must be developed which support the automated system. 

9.8 Supervision Role 

The supervisory role is not, in practice, a major litigation 

role, though litigators consider it important. It requires 

no information system support. 

9.9 Strategic Role 

The strategic role is the most complex and probably the most 

important role for the Department. To perform it well the 

Department must be able to pick and choose cases and, more 

importantly, find a way to make sufficient resources 

available for litigating these cases. It is essential that 

the Department be able to make some resource projections for 

exceptional cases. 	Currently there is no information 

available for projections (Table 9-2). 	Some incomplete 

information is available for picking and choosing cases. 

Information passed to the Charter and Litigation Committees 

is useful for that purpose. The current and soon to be 

363 



Handling of 
individual 
cases 

1)Case research 

2) Cases available 
to chocee from 

1)May be available 
through  OS  

2) Not available 

3) Not available 

TABLE  9-2 

INFORMATION NEEDS AND AVAIIABILITY OF INFORMATION PM 'IHE STRATEGIC ROM 

)NAGE
TIONS 

INEORMATICN 
NEEC6 

NON-MIS 
INFORMATION SOURCES 

DEPAPMENTAL MIS 
INEURMAI'ION SOURCES 

1)Traditional legal 
sources and socio-
political sources 

2) cases  where inter-
ventions might 
oocur 

1) None needed 

2) CMS may help, bit 
separate notifica-
tion more likely 

Making resources 1) Time an excep-
available 	 tional cases 

2)Projection of 
numter of exoep-
ticnal cases 

3)Projection of 
resources for 
future excep-
tional cases 

4)Make arguments 
for more 
resources 

1)Not available 

2)Possible through 
projections and 
expert opinions 

3)Ndt available 

4) Not available  

1) Not available 

2) Not available 

3) Not available 

4)Available through 
CMIS after 4 or 5 
years for action 
involving dollars 

Proj ecting 
future 
workloads 

1) Not available 1) Past patterns/ 1) Nôt available at 
projections 	section or 

departmental level 
2)Projections film 2) Nôt available at 

other depart- 	section or 
Bents 	 departmental level 

Balancing work- 1) Case profiles 
load between 	for offices 
offices 2) Average times 

for different 
types of cases 

3) Projected work-
loads 

1)Available at 
office level 

2) Not available 

3) Available at 
office level 
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available Departmental information systems will not help the 

management of the strategic role. 

9.10 Conclusions 

While this review of information systems was preliminary, and 

while cost-benefit analyses were not performed and detailed 

specifications were not reviewed, it points to some serious 

shortcomings in the current, and the soon to be available, 

information systems. It is not altogether clear  that  the 

expenditures to develop the Case Management Information 

System will produce much return on the investment. The Agent 

Billing System and Opinions and Precedents Retrieval Unit 

appear to have more value, but are still limited when the 

overall needs of managing the litigation function are 

considered. The Department should perform an immediate, 

detailed analytic systems review of the Department's 

information systems from the perspective of what information 

is needed to actually manage legal functions, and from the 

perspective of how well the existing, and the soon to be 

available, systems are designed. 

(Since this Chapter was written, The Bureau of Programme 

Evaluation and Internal Audit has completed an audit of the 

Case Management Information System. That audit report gives 

a detailed account of that System and some of its problems.) 
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10. RECOMMENDATIONS 

Introduction 

The Department of Justice is at a cross-roads in its handling 

of litigation. In the post-patriation period the environment 
of government litigation is changing radically. The nuMber 
of exceptionally important cases has increased rapidly and 

probably will continue to increase geometrically. 

The style of litigating these cases is also changing. 

Arguments are increasingly coming to depend on policy and 

socio-political fact as well as on legal precedent and legal 

argument. For example, it appears clear that Charter 

equality issues will not be resolved only, or perhaps even 

primarily in some cases, by "legal" argument. Substantive 

equality issues based on socio-political and policy realities 

will matter. The Department increasingly finds itself 

positioned between competing groups in society; and, issues 

previously considered settled are being reopened and are 

changing. This has resulted in new types of demands being 

placed on lawyers. In order to respond to these demands, the 

Department must adjust to heavier demands on its best lawyers 

and to changes in the types of cases it takes to court. 

The Department has been-adjusting to this radical change in 

the litigation environment and to the increasing demands 

associated with the growing number of exceptional cases by 
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modifying its organizational structure and management 

practices. At the same time, it has maintained a regional, 
decentralized operation. This evaluation reviewed the 

organization and management practices in place until the 

summer of 1986. Thus, the evaluation has not explored the 
impact on effectiveness of the organizational and management 

changes which took place after that time; most recently, the 

reorganization during the fall of 1986. The impact of these 
changes cannot be reasonably assessed for several years. 

Given that the organization of the Department has recently 

changed, the main recommendations in this report take the 
form of a body of management and organizational principles 

that might be followed in structuring the litigation 

function. However, we have also made specific operational 

recommendations for functions and activities that have not 
changed as a result of the recent reorganization. 

The conclusion of the evaluation is that the Department of 

Justice does a good job in the provision of routine 

litigation services. Furthermore, the Department does a good 
job providing services in the important or exceptional cases 

it does handle. However, it will be difficult for the 

Department to be a premier government law department under 

current resource constraints and with the management 

practices in place at the time of the evaluation. The 

litigation component of the Department is in danger of being 

swamped by the ordinary and thereby losing its ability to 

respond strategically in important areas of litigation. 

Moreover, it is unlikely that organizational changes without 

a change in resource deployment and in management practices 
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will be sufficient to permit the Department to address this 

crucial problem. 

Recommendation 1: 	The Department should assign more 
resources to the litigation of important or exceptional 
cases. 

The environment of government litigation is changing. While 

sufficient "hard" data do not exist, it seems clear that the 
mix of cases handled by the Department is changing. 'The 

number of routine cases is decreasing and the number of 
important and exceptional cases is increasing. This has 
brought about a major change in the work of the Department. 

Until recently, the vast majority of the litigation work 

carried out by the Department was routine. Under the 
pressure of that kind of workload, the management style that 

developed was one in which routine cases were assigned and 
"forgotten" and where legal management was highly 

decentralized. Lawyers who were assigned cases were 

responsible for them. Management responsibilities frequently 

stopped with the assignment. This management style worked 

well. The evaluation found that case outcome patterns were 

excellent. There were no major problems in the handling of 

routine cases. Furthermore, since most cases were routine, 
exceptional litigation could be handled effectively on a 

case-by-case basis. As the mix of cases has begun to change, 

the current management style and organizational arrangements 

are coming under increasingly severe pressure. 
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Exceptional cases require much more lawyer time and many more 
resources of other types than do routine cases. Trying to be 
too "efficient" by assigning insufficient resources to 

exceptionally important cases, either in terms of the number 
of lawyers and support staff or the amount of time they can 
spend on them, is likely to have far-reaching negative 

consequences. 

In general, an increase in the number of exceptional cases 
has made case-by-case management of exceptional cases, 

particularly at lower court levels, much more difficult. 

Additionally, the increased use of Charter arguments, even in 
cases which appear routine at first, means that a higher 
proportion of cases that begin routinely may become 

exceptional as they move through the court system. The 
litigation function within the Department does not have 
sufficient lawyers, particularly senior lawyers, either to 

handle this fundamental change in the type of litigation work 
the Department is doing or to adequately engage in strategic 
lawyering. Some major changes are necessary. 

To indicate the size of the problem one need only consider 

prosecutions for drug trafficking. Prosecuting such cases 

has become so complex that a 10 percent shift toward 

trafficking cases- from possession cases would require an 

increase of 150 percent in the number of Crown prosecutors. 

Increases in the number of Supreme Court of Canada cases have 

a comparably large impact. While the mix of routine and 

exceptional cases varies by area of law, there is no legal 

area at Justice that is not affected by the shift toward 

exceptional cases. 
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The government is in a period of restraint. One aspect of 

this restraint is the reduction in the number of people it 

employs. The Department of Justice, like all government 

departments, has limits placed on the number of person-years 

assigned to it. The Department cannot, on its own 

initiative, hire more staff counsel when workload increases. 

The Department may, however, make arguments to Treasury Board 

to increase the number of person-years within its complement. 

During this period of restraint it is unlikely that 

additional requests will be successful if they related only 

to workload increases. 

The Department has only a limited number of other approaches 

it could use to increase resources for exceptional cases. 

Basically, the Department can rely more heavily on agents, 

transfer resources internally within the Department or 

transfer some types of cases, particularly drugs 

prosecutions, to the provinces. These alternatives, plus the 

basic approach of requesting additional person-years, are 

described below. 

a) The Department could "profile" its litigation caseload - 

that is, decide what it really wants to be able to 

handle in house and, after negotiations with other 

government departments, give low priority work currently 

being done by staff counsel to agents, freeing up staff 

lawyer time. Such a strategy would shift the burden of 

paying for litigation to other government departments 

who pay the agents' bills. It would also increase the 

total cost of litigation. Department counsel generally 

cost less on a per-case  basis. Any shift to agents 

under the current methods of payment, would most likely 
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increase the total government costs for litigation 

significantly more than would a comparable increase to 

the person-year complement at the Department of Jlistice. 

However, the Department of Justice could handle some of 
its resource problems by making such a shift. 

Alternatively, it may be possible for the Department to 

obtain some additional positions from other departments 

for litigation. The Litigation Branch currently has 

some person-years from other departments. 	These 
numbers, with negotiation might be increased. 	This 

alternative might seem most attractive to those 

Departments now facing large agent litigation costs. 

While neither approach would give the Department the 

expertise it needs at senior litigation levels, it 

could provide some opportunities for reassignments, for 

recruiting, or for bringing the most promising junior 

litigators along more quickly. 

b) The Department could look for slack elsewhere in the 

Department and reassign positions to the litigation of 

exceptional cases. It is unlikely, under current 

resource levels, that sufficient slack could be found 

without eliminating programmes. It is beyond the scope 

of this evaluation to compare the needs of litigation 

against the needs of other functions but, in general, if 

any programmes were to be eliminated, the Department 

should consider the needs of the growing amount of 

important litigation in any resulting reallocation of 

positions. 
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C) The Department could free up substantial resources by 

establishing mechanisms to "transfer" some or all drugs 

prosecutions and certain other federal statute 

prosecutions to the provinces. This transfer would not 

necessarily need to be a transfer of jurisdiction. It 

could simply be a transfer of the work by means of a 

contract or other arrangement. 

The provinces already have concurrent jurisdiction in 

drugs prosecutions and drugs prosecutions are handled by 

provincial Crown in some provinces. Additionally, 

virtually all Criminal Code prosecutions are handled by 
provincial Crown. The provinces have networks of Crown 
prosecutors and Crown agents serving all provincial 

courts. They could take on additional drugs prosecutors 

in most locations at marginal increases to current 

provincial costs. The Department would have to use some 
of the freed up positions to increase and formalize its 

monitoring in order to identify cases where additional 

federal intervention might be necessary or desirable. 

The process of "transfer" will not be easy. It will 

almost certainly require extensive negotiation and 
result in a mixture of arrangements with different 

provincial jurisdictions. But, the benefits would be 

great. Negotiations would have to be preceded by 

detailed studies in order to determine the actual cost 

savings and savings in person-years for the Department. 

In addition, such studies would need to estimate the 

cost increases for the provinces in order to be able to 

present meaningful options. 
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Such studies would likely show that there are 

alternative ways to "transfer" litigation (different 

contracting methods) and varying levels at which the 

transfer could be made. Each alternative would have 

different costs/risks and benefits. For example, only 

prosecutions in locations where full-time provincial 

Crown are operating might be transferred, leaving the 

Minister of Justice with the responsibility of 

appointing agents in all locations where the provinces 

use Crown agents. As another example, all drugs 

prosecutions might be transferred and all other federal 

prosecutions assigned to federal agents. Or, finally, 

prosecutions could be transferred in some but not all 
provinces. This final alternative would produce the 

fewest disruptions and savings, but would be only a 

small change from the current pattern of federal and 

provincial prosecutions. 

d) Currently, some of the litigation of exceptional cases 

is assigned to agents at great cost to government. The 

Department could develop a strategy and a method for 

obtaining additional positions from Treasury Board for 

the handling of such exceptional cases. "Historical" 

data now exist so that it would be possible to project 

and compare the costs of using agents and costs of 

increasing the number of senior litigators. Compelling 

cost-efficiency arguments can be made; as a result, it 

ought to be possible to argue successfully for 

increasing the pool of senior litigators to take on some 

of the litigation of exceptional cases that is now 

assigned to agents. It is virtually certain that the 

government as a whole would save substantially by 
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increasing the number of departmental litigators at 

senior levels. 

Whatever the source, it is imperative that the Department 

develop and implement a strategy for increasing the resources 

available for litigating the government's most important 

cases. It is a crucial period in Canada's legal development. 

If the Department does not now seize the opportunity to 

maximize its influence in the shaping of law, it will be an 

opportunity lost forever. 

Recommendation 2: The Department must be innovative in 

using any additional resources it obtains or redeploys. 

When additional resources are obtained for the litigation of 

exceptionally important cases, the Department must experiment 

to find ways to handle the changing litigation environment in 

Canada. Many different approaches are possible and include 

working out ways to bring more senior litigators on cases, 

developing a pool of researchers who could be used when 

writing "Brandeis-type Briefs" (something that is likely to 

increase), experimenting with ways to make automated 

litigation support routinely available, or developing 

case-tracking systems. 

Information 	about 	innovative 	approaches 	in 	other 

jurisdictions or private practice approaches that might work 

in the Department can be easily found. Departmental 

litigators must be as creative as possible in their approach 

to inventing new, or  adapting established, litigation 

management-approaches for the Department of Justice. 
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While innovation is necessary it is not always easy. Some 

organizations find it easier to innovate than others. 

Organizations which can innovate tend to be those involving 

research and development or professional services. These 

tend to have sufficient slack to permit experimentation and 

have management policies and an organizational culture which 

encourage innovation. The Department of Justice is certainly 

a professional organization involved in legal research and 

development and therefore probably has personnel who can 

innovate if given the chance. The problem at the Department 

of Justice is preserving sufficient slack within the 

organization to permit innovation. 

Recommendation 3: The Department should attempt to 

increase the efficiency of litigation services. 

Under current organizational arrangements, it is unlikely 

that the Department will be able to make any substantial 

efficiency gains in the litigation area since litigation 

services are currently operating without slack. There is 

virtually no dead time. Departmental staff counsel are very 

efficient; partly as a result, agents are very expensive 

relative to staff counsel. Major improvements can be made in 

the operations of litigation services only if there are 

changes in the use of agents. Agent costs are currently 

borne by the government departments for whose work the agents 

are retained. In consequence, the following discussion 

refers to total government costs, not Department of Justice 

costs. While the Department can deal directly only with its 

own budget, it should' be concerned about government-wide 

costs related to the provision of all legal service. 
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Efficiency would be greatly increased by the expansion of the 

Regional Office network (unless drug cases are transferred to 

the provinces). If experience in the legal aid field is any 
guidance, staff operations of at least three lawyers will 

generally prove to be more efficient than providing services 

through agents. Any move toward increasing the Regional 

Office network would require additional feasibility studies, 

but the Department and the Minister should seriously address 

the possibility of expanding the network. Strong cost-

efficiency arguments can be made. 

Recommendation 4: The Department should work increasingly 

toward organizational structures and management methods that 

reflect and reinforce functional responsibility. 

The Department has developed fairly complex means for 

managing litigation. There are distinct line and functional 

relationships. Line relationships are hierarchical. In 

Regional Offices line authority flows from the director to 

the section heads to the lawyers within the sections. The 

director is responsible in a line sense, for substantive 

litigation areas. The directors report to the Associate 

Deputy Ministers. At Headquarters, substantive litigation 

sections report to the appropriate Assistant Deputy Attorney 

General who, since the reorganization in the fall of 1986, 

reports through an Associate Deputy Minister. Line managers 

are responsible for budgets, assignment of support services 

and general office management. 

Functional relationships at the Department of Justice are 

frequently distinct from line relationships. 	These 
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relationships involve substantive legal decisions. 	An 
individual with functional authority and responsibility for a 

substantive area of law can make policy decisions about how 

cases are handled. At the Department functional and line 

relationships are frequently different. ADAG's in 

substantive litigation areas are generally responsible 

functionally and at Headquarters also have line 

responsibility for litigation units. In Regional Offices 

directors have line responsibility for litigation units, but 

normally have more limited functional responsibility. 

Overall, the line and functional relationships are complex 

and have developed more or less naturally as the Department 

grew, depending on litigation expertise and type of 

litigation. Consequently, complex litigation management 

varies by area of law and the importance of individual cases. 

Tax litigation, from a management perspective, is the most 

streamlined while civil litigation is the most complex. Much 

of the complexity comes  front the need to provide concurrent 

services to specific clients in specific geographic areas 

while maintaining both the primacy of substantive law and the 

Department's exclusive mandate to regulate litigation for and 

against the Crown. Functional relationships, as a result, 

have become quite complicated. It should be noted that the 

factor of management complexity normally comes into play only 

for exceptional cases. Routine cases are handled with little 

management intervention. Generally, the management style is 

one in which responsibility is decentralized and there are 

high levels of autonomy for individual Regional Offices and 

for the lawyers within those offices. 
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This management style works well for a mix of cases in which 

most cases are routine. When only a few cases are 

exceptional, almost any organizational structure can work. 

That is, every exceptional case can be handled almost 

individually and unique processes, based on functional 

relationships, can be developed for each case. As the number 

of exceptional cases increases, neither the time nor the 

other resources are available to enable the Department to 

manage them all as individual cases, though they are all 

handled as special cases and the most unusual continue to be 

managed as individual cases. 

However, under current conditions and forecasts of the 

future, processes and procedures will have to be developed in 

order to respond to an increasing number of exceptional 

cases. Furthermore, since substantive issues surrounding the 

development of law will take on even more importance, there 

is an increased need for well defined functional authority 

and for developing organizational structures that bring 

functional and line authority closer together. 

No organizational arrangements will totally eliminate the 

need for complex working relationships or define all 

functional relationships, particularly in the civil 

litigation area. Yet some organizational arrangements can 

reduce the complexity and make the exercise of functional 

authority easier and more effective. At the time of the 

evaluation, line and functional authority were usually split: 

different individuals had line and functional responsibility. 

Departmental counsel did not have a sufficiently clear 

picture of who had functional authority. The complexity of 

working relationships, and some of the confusion, can be 
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reduced with an even closer realignment of functional and 

line responsibilities than is the case today. 

The need to reduce organizational complexity and develop 

structures that make it easier to exercise functional 

authority increases as the number and proportion of 

exceptional cases grows. It should be remembered, however, 

that the exercise of effective functional authority for the 

management of professionals is contingent upon an important 

fact. Those who have been given formal functional authority 

must be respected for their expert knowledge. It is 

extremely difficult, over the longer term, to maintain 

functional authority without this respect. Functional 

authority can be forced only to a limited degree. 

It should also be noted that any organizational arrangement 

has both strengths and weaknesses. As described in Chapter 

Eight, no organizational arrangement will solve all 

structural problems. It is this factor, among others, that 

gives rise to the caveat that the Department should consider 

realigning reporting relationships or altering the number and 

types of working units only when serious problems surface. 

Even then, it should remember that only some problems are 

amenable to structural solutions. 	Moreover, structural 

change always brings other problems. 	When making a 

structural change it is hoped that the problems will be less 

serious or more easily solved by good management practices. 

The recent reorganization may go some way toward bringing 

functional 'and line relationships into a more coherent 

structure. It is recommended, however, that the Department 

monitor the impact of the recent reorganization to determine 
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if it works to reduce the division between functional and 
line authority to an acceptable level and to look for ways to 
adjust reporting relationships if it does not. Given the 
severity of the problem uncovered in the evaluation, it is 

essential that the impact of the new organization be tested 
within a year. We recommend that this test take place as a 

follow-up to this evaluation. 

As noted before, no organizational structure will, in and of 

itself, eliminate the need for complex working relationships 

or define all functional relationships. Organizational 

structures cannot solve problems if there are no supporting 

management structures. Conversely, management structures and 

techniques can frequently be used to minimize or even 
eliminate problems caused by general organizational 

structure. Management can be used to reinforce functional 

relationships within the Department. 

Departmental counsel, particularly because of the new 
organizational arrangements, should be made aware of who has 

functional authority for different types of cases. In 

addition, senior Departmental managers should be held 

accountable for developing formal policies and procedures 

governing when lawyers handling cases should seek out 
approval from someone with functional authority over them. 

These procedures are well established for tax litigation, but 

are not well established in civil litigation or criminal 

prosecutions. 

The Civil and Criminal Prosecution Desk Books need to be 

revised and in this revision the Department should at a 

minimum: 
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- clearly define situations in which lawyers 
ought to seek advice or consult client 
department officials and colleagues in DLSU's; 

- clearly define functional hierarchies to allow 

identification of those from whom advice is to 

be sought; 

- identify what is meant by giving instructions 

and make it clear who can give instructions; 

and, 

- ensure that procedures are developed to ensure 

that arguments are coordinated and that 

results are communicated to interested 

parties. 

Currently there is little agreement among litigators about 
whether there are any litigation policies (either procedural 

or substantive) and, when they agree there are policies, 
about what they say. The exception to this pattern is tax 

litigation where procedural and substantive policies are 
explicit, published, widely understood and accepted by tax 
litigators. 

Currently most policy decisions are defined in and 

transmitted through memoranda. It is well known that 
memoranda are poor ways  to  convey information since memoranda 

are ignored or forgotten by most recipients. Nevertheless, 

most litigation policy is conveyed through memoranda, and 
probably appears to get ' , lost ,' as a result. 

The Department needs to develop more explicit policies about 
how cases should be handled and the procedures to follow when 

confronted with a difficult problem or a major discretionary 
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decision. The Department has passed the size where it can 

rely on every important case being identified by management 

and handled individually on a case-by-case basis. General 

procedures and criteria need to be developed if there is 

going to be sufficient consistency in the handling, or even 

the systematic identification, of potentially important 

cases. While the Department does not have, nor should have, 

any case-by-case review of most cases, there is a need for 

explicit guiding procedural and substantive principles to 

facilitate consistency in non-routine matters. The 

development or modification of desk books is not an easy 

process but it can be done, and has become essential '  in 

response to the government litigation environment. 

Recommendation 5: The Department needs to develop better, 

more systematic methods of allocating resources between and 

within Regional Offices and Headquarters, and for planning 

for the future. 

A necessary first step in planning for the future is 

projecting resource needs. Currently, the Department uses 

fairly straightforward methods in projecting needs. However, 

the resource environment is very complex. 	And, it is 

impossible to control, in any strong sense of the word, 

"demandle for litigation services. As a result the Department 

is frequently in a reactive situation and will, by the nature 

of the work, continue to be so. Additionally, a small number 

of cases can require a very large commitment of lawyers' 

time. 	Thus, a small change in the distribution of case 

complexity over the range of cases handled by the Department 

can have an enormous impact on needed resources. At the same 
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time, the only really effective mechanism which the 

Department currently has for handling this significant 

variability in demand is the option of using, or at least 

considering the use of agents. However, this option is very 

costly. 

To improve resource allocation, better information is needed 

about internal operations, the numbers and types of different 

types of cases and the exogenous factors that drive 

litigation. It is not an easy task to gather, process and 

interpret this information. For example, the work involved 

in various types of cases varies greatly. In fact, the time 

spent on a case is frequently limited by exogenous factors 

such as court dates. Since the reality which could underline 

the statistics is so complex, it is even more important that 

the Department take a serious and leading role in defining 

workload measures. 

The Department has recently introduced an automated case 

management system in the larger Regional Offices. With 

proper planning and development work this system could form 

part of the basis of an improvement in the capacity of the 

Department to project and balance workload. We should 

recognize that this system, as it is currently operated or 

planned, will not be sufficient. Therefore, the Department 

needs to begin the deductive process of deciding what it 

needs to know both for itself and for others, and finding out 

how to collect that information either on a continuous or 

sampling basis. This will require a significant commitment 

of resources, needs to be done over a relatively short period 

of time, and involves several dimensions. For example, the 

Department needs to develop: 
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- definitions of case and file which reflect the 

way lawyers work, along with ways of 

categorizing cases that can be used in 

resource planning and litigation management; 

- measures of total case counts of various types 

for all offices and comparable counts for 

agents; 

- definitions of workload, more importantly, and 

an identification of those factors which 

influence aggregate patterns of workload over 

the long run (at a minimum this will include 

developing means of tracking trends in 

enforcement functions in other departments and 

identifying changes in legislation or 

departmental operations that will affect 

workload); and, 

the capability to estimate Departmental time 

spent on different types of cases and cases of 

varying levels of complexity. These 

estimates, which could be collected on a 

sample basis, are fundamental to being able to 

balance workloads and rationalize resource 

requirements. 

Recommendation 6: The Department should improve its 

capacity to monitor the effectiveness and efficiency of its 

litigation activities, including the activities of agents. 

This type of monitoring is possible only for relatively high 

volume litigation activities, most obviously, drugs 

prosecutions. 	The evaluation found some unexplained 
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variability in how drugs cases were handled by agents and by 

staff counsel. It also found variation in how drugs cases 

were handled from province to province. The Department needs 

to be able to compare, at an aggregate level, its performance 

over time on high volume routine cases. To do this the new 

agent information system will have to be improved and 

integrated, at least at a conceptual level, with the new case 

management system and any necessary manual data collection 

methods from offices without the automated system. Any 

resulting performance measures must be related to cost 

measures and monitored over time in order to identify trends 

and areas in which operations need to be examined in more 

depth. 

This type of analysis should be done only at an aggregate 

Regional Office level. Any analysis at a lower level, say at 

the level of the individual lawyer, would be inappropriate 

and misleading. Monitoring performance at the lawyer level 

can best be done by the local responsible legal managers who 

understand the reasons, or lack of reasons, for variable 

levels of performance. 

Tied to these reactive, case monitoring approaches, the 

Department should devote sustained effort to developing 

explicit criteria for selecting cases to litigate, and most 

particularly, to appeal. Such efforts are fairly highly 

developed in the Tax Litigation area but improvements are 

required in other litigation areas. 
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Recommendation 7: The Department should develop case-

review procedures for exceptional cases that feed into senior 
level review. 

Chapter Seven reported the results of a comparison of the 
management of government litigation in the United States and 
in England and Wales with the management within the 

Department. While the litigation environments are quite 
different in the three countries, the comparison did point 
out the importance of developing standard review procedures 
for complex or exceptional cases. The review procedure used 

in the U.S. Department of Justice may be particularly 

applicable and have a beneficial effect in the Department 
and, in fact, does occur in a limited fashion already. 

In U.S. Justice, section heads meet monthly with their staff 
to review cases and identify any that have high policy 
importance and any that may become or are a problem. Twice a 

week, the section heads meet with their supervisors to 
discuss important cases. The process is repeated up through 
the organization. 

It is a simple, not very time-consuming process which is 

almost guaranteed to identify virtually all important or 

potentially important cases and make it possible for 

consistent positions to be developed. If adopted here, the 

review meetings and reporting would obviously have to work 

upward through functional lines of authority, possibly 

feeding into the Charter and Litigation Committees. The 

formality and regularity of the process is its strength. The 

process could also  be  used to convey policy decisions 

downward in the organization and to monitor for compliance to 
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litigation policy directives. 	U.S. Justice officials 

reported that this is their main means of managing individual 

cases and lawyers. They found their automated case 

management system of little or no value in managing 

individual cases. It would cost almost nothing to implement 

in this Department and would have major benefits. 

A modification of the U.S. approach is only one possible 

method. Other approaches would also work. Whatever 

mechanism is chosen, future workloads will necessitate a more 

formal review procedure. Whatever mechanism is chosen, it 

should be simple and require the minimum amount of writen 

documentation and lawyer time. 

Recommendation 8: The Department needs to review its legal 

management and corporate management needs. 

As discussed in Chapters Eight and Nine, the Department does 

not have available the appropriate information to facilitate 

managing the law and performing associated corporate 

management functions. More importantly, there is no clear 

description of what legal management and corporate management 

mean at the Department, nor is there a clear differentiation 

between management and administration. The Department needs 

to review its definitions of legal and corporate management 

and its mechanisms for facilitating and ensuring good 

management. Neither management of the law nor the 

necessarily associated corporate management is easy. Clearly 

work is necessary in resource planning, information system 

design and managing of case  work and litigation policy. What 

exactly is needed depends on an understanding of what 
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managing litigation means. Chapter Eight proposes one way of 
viewing management of the law in a litigation context. The 
Department should undertake the process of determining what 
it means by management in a litigation context and, once that 
is done, determining who is responsible for which management 
tasks. This is an essential process. 

Recommendation 9: The Department needs to reduce the 

conflict between litigators and policy lawyers over the 

handling of exceptional cases, particularly Charter 

litigation. Tied to this, the Department needs to review and 
redefine the operational relationship between the Litigation 

Committee and the Charter Committee. 

Currently, litigation activities are undertaken fairly 
independently of direct legal policy input. While new 
organizational arrangements are designed, in part, to reduce 
this conflict, their impacts should be clearly monitored. 
Currently, litigators who normally work fairly independently, 
need not necessarily seek policy advice. If they do seek it, 

litigators can generally ignore its content if they want to. 

The Department must decide whether it wants determinant 

policy input and then, if it decides that it does, look for a 

means of effecting that input. If it wants litigators to 

have the final say, then policy lawyers should be made aware 

of this. If the Department wants the balancing of 

litigators ,  and policy lawyers ,  views to be made on a 

case-by-case basis, then the Department should make explicit 

the means for balancing those views and legitimize that 

process so that personal working relationships are not 
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destroyed in the process of balancing litigation and policy 

interests. 

It should be noted that this is a conflict perceived by 

policy lawyers. Litigators, for the most part, did not 

believe there was a conflict or a problem. They felt the 
current relationship, where advice was sought when wanted, 

worked fairly well. Policy lawyers on the other hand 

perceived this type of consultation as a problem. A previous 

departmental evaluation of legal services provided to 

departments and agencies found a similar problem. Legal 

services lawyers were not comfortable with the level of 

consultation between themselves and litigators, nor were they 

satisfied with their lack of control over case-specific 

decisions taken by litigators. 

While the evaluation addressed the relationship between 

policy lawyers and staff counsel only in exceptional cases, 

the Department may wish to revisit the problem perceived by 

legal services lawyers. In both cases, this conflict is 

basically normative and cuts to the heart of the difference 

between the litigator's and non-litigator's view of the 

world. The conflict will not go away. How it is managed, 

however, is a policy/management issue. With reference to 

this evaluation, how the Department handles exceptional cases 

in the future, particularly Charter litigation, depends on 

managing the conflict between litigators and policy lawyers. 

How the conflict should be managed must be resolved 

immediately. Further, it must be resolved at the most senior 

levels of the Department and communicated widely. It will 

not be resolved by âsking litigators to consult policy 

lawyers. 
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