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No one can write decently who is distrustful of the reader’s intelligence or

whose attitude is patronizing.

EB. White Jhe elements of style

It is not the reader interested in science who is deaf, but the specialists who
have been dumb ... We are divided by schooling and experience but we share

a deeper basis of common ability.

Jacob Bronowski 7he common sense af science

There are no important propositions that cannot be stated in plain language
.. The writer who seeks to be intelligible needs to be right; he must be
challenged if his argument leads to an erroneous conclusion and especially
if it leads to the wrong action. But he can safely dismiss the charge that he
has made the subject too easy. The truth is not difficult.

John Kenneth Galbraith ‘Writing, typing &
economics' Az/antic March 1978
Quoted by Richard Wydick
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THIS IS A LAW

by FR. Scott Canadian poet lawyer téacher

Who says go
When the Green says Go
And who says No

When the Red says No?
Asked 1.

I, said the Law,

1 say go

When the Green says Go
And don't you say Go
When the Red says No,
Said the Law.

Who are you

To tell me so

To tell me to Go

When the Green says Go
And tell me No

When the Red says No?
Asked 1.

I am you
Said the Law.

Are you me

As | want to be?

I don't even know
Who you are.



I speak for you
Said the Law.

You speak for me?

Who told you you should?

Who told you you could?

How can this thing be

When I'm not the same as before?

I was made for you

I am made by you

I am human too

So change me if you will
Change the Green to Red
Shoot the ruling class
Stand me on my head

I will not be dead

I'll be tellling you to Go
I'll be telling you No

For this is a Law

Said the Law.

The dance is one
Toronto: McClelland and Stewart 1973
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1

WRITING AND READING: THE HISTORY AND THEORY

1.1 A few words as we begin

‘Plain language and the law’ is not the cohesive subject which the catchy
phrase promises. It is a vast territory: linguistics, pedagogy. sociology, the
history of language, style, usage, grammar, political and social history, are
some of its regions. We have made our way in the territory with the help of
generous people who provided maps, histories, equipment, speculations,
questions. Two gave us something more: courage. They are Louise
Abdelahad, Research Officer at the Department of Justice, Ottawa; and Gail
Dykstra, Canadian Law Information Council, Toronto.

In the Glossary we define ‘plain language’ as a generic term and ‘plain
English’ as a specific term. (See also Section 4). Many writers do not make
that distinction and use 'plain language’ when they are discussing
specifically, and only, English. We have tried to keep the distinction, but
consistency has proved difficult.

We have come to think and talk about this piece of work as an inquiry
rather than a research report. We want to emphasize that this is not an
empirical study but a phenomonological one. Our perspectives and methods,
in Janet Emig's phrase, ‘are intertwined’ with the work. (See Section 16 for

more on Janet Emig).



This a collaborative piece of work but Marion Blake was responsible for

most of the final revision. Failures to achieve clarity and grace are her
responsiblity.

The four of us are readers and writers; and variously librarian, teacher, free
lance editor, philosophy student. We share some principles: that the ways
in which all of us make sense of the world are not pre-cast by the number
of years we spend in formal schooling; that it is individuals, not institutions,

who make decisions; that individuals can change the way things are.



1.2 Glossary

to comprehend To pass a test of written questions based on the assigned
text.

draft One of the versions of a text. The draft when the writer abandons the
work is the final draft

to draft The verb lawyers usually use to distinguish zheirwriting from
other kinds of writing. In this work we do not make that distinction and we
do not use the term. We use David Mellinkoff's title Legs/ wriling as
precedent. Lawyers: See to redact

drafting The tentative central stage in the writing process between
rehearsing and revising (See Section §)

to edit To prepare an abandoned text for publication. to write is
frequentty misused when it is the the narrower function of editing which is
being discussed.

English teachers In this term we include: reading teachers; writing
teachers; language arts teachers; teachers of English literature (commonly
called English teachers); professors of English in university English
departments, teachers trajning colleges and faculties of education; educators
and educationists who ever they may be.

Flesch Plain English Text manufactured to the specifications of a formula.
Dr. Flesch’s own defintion: Bnglish for the poor, semiliterate and not very -
bright consumer’. See Plain English

Plain English The Bnglish writing style of George Orwell, William Strunk,
EB. White - to name a few.
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Plain Language A generic term referring to the use of plain, rather than
traditional, language; particularly in the phrase Plain Language and the
Law'.

Plain Legal English The legal writing style of Lord Denning - to name
one. (See Section 20). We use this term to avoid the cumbersome phrase
‘legal documents written in Plain English’

to read To make sense of a text. To understand (See Section 6). We never
use it as a synonym for ‘to comprehend’ or ‘to bark at the text’

to redact We offer this as a replacement for ‘to draft’ which we have kept
for another purpose. To redact’ should prove useful for lawyers who want
to specify that they are composing text that is binding in law. It's related to
the French term for drafting ‘redaction’. We owe it to William Safire ( Vew
York Times Magazine 29 Sept 1985 p 7).

‘Redact is a good verb that deserves wider use. It means ‘'make sutiable for
presentation’, from the Latin word for ‘reduce’. Kedact is more precise in its
legal connotation of removing that which is unsuitable than eds#, more
purposeful than sharzen or compress, more formal than bai down’
rehearsing The first stage in the writing process (See Section5)

revising The last stage in the writing process (See Section 5). Do not
confuse with editing. See to edit

sensible The quality of a text which reveals the writer’s sense to the
reader

-

useable The quality of the design of a text which allows the reader to
understand and follow the instructions.



to write, writing
We reserve this term for the whole writing process. (See Section 5) See

drafting, rehearsing, revising






1.3 /ntroduction

Our inquiry concerns writing and reading legal text. It is framed by two
convictions:

1 That legal documents must make sense to those who are affected by them.
This is a political conviction, part of our controlling gaze.

2 That legal documents written in Plain Legal English retain their legal
power. We provide the evidence in Part 1I 'Plain Legal Language at Work’,

in particular Sectionl7.

We touch on contemporary theories of writing and reading processes, the
interdependence of thought and language, research paradigms in the human

and social sciences.

We identify Stylish English and describe its companions: officialese and
legalese. We uncover two types of Plain English: Strunk & White Plain
English and Flesch Plain English. We describe both.

We propose that the concept of readability has been assigned a concrete

reality which it does not possess.

We describe Plain Legal English documents at work: standard consumer
contracts; administrative forms; statutes, regulations and by-laws; wills and
private contracts; judgments. We look at the background of the writers, the

incentives for change, the process of change and the results.



We identify and describe the catalysts and players - individuals and

institutions - who are part of the“Plain English Movement. We pay particular

attention to plain language laws.

We plot the Canadian Plain English Movement from 1975 to early 1986 with
a chronology of publications and events.

We present our observations and recommend some ways in which Plain

Legal English can be encouraged, supported and extended.



1.4 (ollecling the evidence

We began with Gail Dykstra at the Canadian Law Information Council (CLIC).
Gail gave us an immediate sense of what the plain langauge and the faw

movement is about, who the players are, where to begin reading and who to
talk to.

We conjured the major subject fields: law and the legal profession, business,
banking, insurance, language and linguistics, writing and reading research,
education, government, typography and print design. We wanted as well to
see what general interest publications and the popular press had to say

about plain language and the law.

We mapped three strategies: a literature search, a search of special
collections, and a series of conversations (in person, by letter and by

telephone) with a network of people which expanded as we went.

The literature search posed special problems. As we noted in Section 1, we
were dealing with a vast territory where the terminology was not fixed. We
could not assume the certainty of meaning that is possible with a topic such
as Fluoride and tooth decay’. Additionally, with Fluoride and tooth decay’
we would be identifying research reports. With ‘Plain language and the law’

pure research reports were a small part of the literature.

The original request for a proposal specified 'the literature published in
Canada, the United States and Europe’. The money and time (three months)
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available did not allow Buropeim research outside of Great Britain. (Indexes
are expensive to search; inter-library loans generally take a minimum of
eight weeks). The indexes we used gave us documents from Australia,
Canada, Great Britain, the United States and minor coverage from New
Zealand.

We provide an annotated list of the indexes in Part D. Our start date was
1975 (with a few exceptions). Because of the time lag between publication
of the journals and publication of the indexes our bibliography is current
only until the summer of 1985. We received some unpublished material as

late as January 1986.

We used on-line indexes when they were available. Ruth Von Fuchs,
Metroline Search Service, Metro Toronto Central Reference Library, did all
the searches for us. Hef knowledge of the indexes and imaginative use of
access points was invaluable. Because the terminology was problematic we
used a relatively large number of search terms. These included legalese,
jargon, reability, simplification, wording, writing, contracts, plain English,
plain language, statute, by-law, clear, layman, lawyer, law - language,
readable, understandable, comprehensible.. We retrieved border-line

citations rather than risk missing relevant items.

-~

We searched the print indexes not available on-line. Towards the end of
September we scanned current issues of key journals. The indexes provided
citations for articles in professional journals, newspapers and popular
magazines; government documents; dissertations; case law reports;

conference proceedings; statutes.
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To retrieve documents in French we searched Perioder (1975-1983), Radar
(1975-1983); Point de Repere (1984-1985). We scanned entries under loi,
langage, droit. Our only relevant hit was a two-page article in
Consommateur canadien Fev 1983: "Mettre la loi a la protee du commun

des mortels' by Marvin A. Zuker. We could not locate a copy of this article.

Our lack of success in locating French articles raises the question: Is there a
concept of Plain language and the law’ in the French language? This is
another research project. Our single piece of evidence (which just happened
across our path) is a bi-lingual pamphlet published by the Unemployment
Insurance Commission of the federal Department of Employment and
Immigration, You disagree? / Vous n eles pas d accord? The English version
has a bold-face caption, 'We speak plain English and plain French. You don't
need a lawyer'. There is no similar statement in the French version. Casual
queries to French lawyers provoked puzzled looks. Louise Abdelahad is
searching for the appropriate French term if this piece of work, Plain |
language and the law", is translated into French.

We scanned the print-outs and eliminated the obviously irrelevant. On one
search 40 out of 43 citations were articles on Bill 101, a Quebec bill defining
the use of French and English. There was an overwhelming number of
citations in the insurance journals we limited the number of articles. It was
clear from the titles and a quick scan of the journals themselves that the

articles ploughed the same ground. We chose a sample.
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We found locations for the journals and photocopied ALL the articles
available in local libraries (see list in Part D: Sources). Because Toronto
libraries have sbme of the strongest journal collections in Canada the
percentage of items we could not find here was relatively small. As we have

explained, since inter-library loans take an average of two months we did
not try for missing items.

Maureen Webb, a first-year law student, did a lot of this work for us. We
scanned contents pages as we copied and discovered useful items our formal
search had missed. We read bibliographies and added more items to our

want list. We read and read and read. We have read every item in the
bibliography.

We searched library catalogues, browsed in the stacks, bought everything we
could find by Lord Denning. As we read we began to have a sense of who
the interesting people were, where important work was going on, where the
gaps were. We consulted library staff. Sometimes we had specific questions.
More often we began, “I wonder if you have any ideas about ...". Library
staff got to know us, what we were looking for, and let us know when

something interesting came in.

We were frustrated by what our search missed. We found items by chance
that should have been turned up by the indexes. Late in the fall we
discovered several ERIC documents in a bibliography which should have

surfaced in our on-line ERIC search. By this time it was too late.
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We used special collections of unpublished materials such as
research reports, internal government reports, speeches, press releases,
transcripts of radio and television programmes, samples of forms and

contracts. This is vital contemporary and ephemeral stuff.

The CLIC collection was invaluable. We were able to begin to read
intensively and widely while we were still in the process of acquiring our

own complementary coflection. CLIC gave us a head start.

John Knechtel was in England during the summer and was able to visit the
National Consumer Council in London and spend a day with Jen Scott at the
Forms Information Centre at the University of Reading (see Section 23.2).
Most of our current British information came from the Centre. The NCC
maintains an extensive file of newspaper clippings the from local and

national British press. John photocopied about two hundred (see Secction B
13).

Winston Churchill remarked on the ‘misleading effects of producing history
exclusively from written records, which in many instances convey but a very
small part of what took place’. (David Dilks, Neville Chamber/ain, Volume 1,
p. 412, Cambridge University Press, 1984). We add ‘or of what /s taking
place’. If we had depended solely on indexed written materials our record
of the plain language and the law movement in Canada would have been
sparse and misleading. ]

Our conversations gave us ideas, information, leads and energy. (See Part D:

Sources for a list) We find it hard to express their value. As you read this
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inquiry you will realize how much of its detail, currency and Canadian
content we owe to these generous people. They made us welcome, took on
our questions and tentative comments, suggested contacts and searched their
files for material. They asked us questions, and made it possible for us to
ask different questions of our evidence.

Early on I began to dip into my collection of books, articles and papers on
language, reading and writing. It was interesting and strange to think about
those significant ideas from a different perspective, to make closer readings

of James Britton, Donald Murray, Lev Vygotsky.

We read our daily newspapers carefully and were surprised at how much
legal news, often complex legal news, is reported. At one point we decided
to collect the three Toronto dailies for a week and compare their coverage
and editorial slant. We didn't have time.

As we were rehearéing - collecting the ﬁew stuff, resurrecting the old - we
were drafting, trying to make connections, see the patterns. We talked,
argued, discussed, re-read, asked questions. Announced at least three times
"This is it. This is Z4e outline.”

We were searching for the best way to make the important issues clear. |
Because of the nature of the subject and the documents we retrieved we 1
decided that a traditional bibliographic essay would be unlikely to further *
real understanding by the various professionals for whom thc; inquiry is |
intended. A review could not, in itself, reveal the issues and connections.

We decided to focus on the critical and current work, for example the Rayner

Review and Elaine Kempson's research review.
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A great deal of the literature was based on the assumption that readability
has a concrete existence and that readability formulas are valid measures.

We had to reveal these assumptions and present the arguments to refute

them.

We examined the documents on 'How to write plain English’ and found them
to be mostly prescriptive: rules for clear writing. We put them in the
context of new theories of the writing process and the notion of writing as
thinking. William Safire says it all in his article 'Watch my style’ (New Forf
Times Magazine 2 Feb 1986):

Style, in the literary sense, is the way we use words to express what we
think or feel. Too often, grammarians and less self-conscious writers limit
the meaning of the word to the rules of spelling, punctuation or usage ... but
the elements of style, to use the name of the best-selling little book on that
subject, include not merely the agreed-upon conventions of the writing
trade, but encompass the strength, precision, grace and honesty - or lack of
theose virtues - that characterize the way we communicate . ..

You want to fix up your writing, parse your sentences, use the right words?
Fine, pick up the little books, learn to avoid mistakes, revere taut prose and
revile tautology. But do not flatter yourself that l}lqu have significantly
changed your style. Your writing style is yourself in the process of thought
and the act of writing, and you cannot buy that in a bookstore or fix it up in
a seminar.

Ourselves in the process of thought and the act of writing, that was the heart

of the inquiry.

Note: The defenders of traditional legal language feel secure in their
position and see no need to defend that position in print. Apart from the
original controversy about plain language laws we found only one article

which defended traditional legal language.
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1.5 7he wriiing process

Traditional English teachers assumed that the writing process began when
the student put pen to paper to write the one and only text of an assigned
topic. Success - good marks - depended on the neatness and ‘correctness’ of
the piece. Teachers taught the rules of neatness and correctness. They did

not teach logic, order and coherence.

Writing as a process of finding the right things to do on the page to call forth
certain things in the mind - Richard Mitchell's definition - has never been

part of the teacher training curriculum.

We have used the past tense deliberately in this first paragraph because we
are optimists. English teachers #re discovering that writing is a process

that is interwoven with thinking, a process with stages and forces in tension.

The work of the the Russian psychologist L.S. Vygotsky has powered modern
research in writing process theory. 7hought and /anguagewas published in
1927 but remained untranslated until 1962 when it was published by the

M.LT. Press. It is a seminal work.

Written language demands conscious work because its relationship to inner
speech is different from that of oral speech: the latter precedes inner speech
and presupposes its existence (the act of writing implying a translation from
inner speech) ... The change from maximally compact inner speech to
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maximally detailed written speech requires what might be called deliberate
semantics - deliberate structuring of the web of meaning.

The writing process: deliberate structuring of the web of meaning. Donald
Murray (1980), a professional writer and a writing teacher at the University
of New Hampshire, describes his blueprint of the stages of that structuring.

But first, do not be misled by the term 'stages’ with its connotation of linear
progress. Writing is cyclical and recursive; writers move back and forth and
between the stages as they weave the web. Murray names the stages

rehearsing, drafting and revising.

Rehearsing is the stage of taking in the raw material, the information. We
are still not clear how, or if, we will use it. Drafting is the tentative central
stage when there /s ‘'writing". We begin to find out what the writing may
have to say. Revising is the final stage. We see what the writing /A4s to say
and find the way to shape it into clear graceful text. We work back and

forth. We listen for the evolving meaning.

Murray recognizes four primary forces which interact during the writing
process: collecting, writing, reading, connecting. The connecting force is the
least visible and the hardest to will. Without it there is no web. Without it
there can be no logic, coherence or order.

Richard Mitchell, whom we quoted earlier, is an English teacher, a professor
of English at Glassboro State College. He edits and publishes a monthly
magazine, Jhe Underground Grammarian. In Less than words can say,

Mitchell gives us some specifics of the writing process: formulate sentences
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that make sense; choose the right words from an array of words; devise the
structures that show how things and statements about things are related to
one another; generate stiings of sentences that develop logically related
thoughts and arrange them in such a way as to make the logic clear to

others.

A tall order! We read and re-read these lines and we freeze, afraid.to
choose even one word and set it on the page. We must keep reminding
ourselves, as Donald Murray does, that we are life-long apprentices in the

craft of writing.

Apprenticeship is not a popular or prevalent idea in North America. We'd all
rather be experts, preferably instant experts. We begin our section on the
reading process with a statement about apprenticeship by another English
teacher.
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1.6 /e reading process

‘We are all learning to read all the time'. This proposition was made by I.A.
Richards, a British literary critic and theorist, and yes - an English teacher.
When we commit ourselves to that proposition we declare different

assumptions about reading’ than those of traditional English teachers.

They say that the point of reading is comprebension Teachers measure
reading success by giving comprehension tests. There are two basic types of
test. In one the student reads a passage and then answers a series of
multiple-choice questions. The other is a variation of the Cloze technique:
isolated words are deleted from a passage and the student fills in the

resulting blanks.

Mitchell says that the point of reading is understanding And then gives us a
wonderful analogy: comprehension is to understanding as getting wet is to
swimming. You must do one before you can hope to do the other, but you
don’t do the other simply because you do the one. Traditional English
teachers assume not only that the point of reading is to answer the question

‘What does it say?' but that the text ‘'says’ the same thing to every reader.

Ken Goodman, Yetta Goodman, Frank Smith are three of the English teachers
who have been questioning that assumption. They are developing new

theories of the reading process. The Goodmans, Smith and others propose



-22-

that written text has two structures. The first is the visible surface

structure of the text, the manfks on the page, the words themselves and the

particular order in which they are arranged.

The second is the invisible deep structure of meaning. When we read we
depend most on the deep structure. Who we are, what we already know
and what we expect influences and informs the sense we make through the

deep structure. We as readers weave a web of meaning. The filament is

language.

To comprehend is to rely on the surface structure. When we write to a
formula that recognizes only surface structure we provide only surface
structure. To understand is to go through to the deep structure. When we
write in plain language we begin with the deep structure and through it

teach the reader how to read our text.
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1.7 Language

Language is a symbol system. We invent and arranée words to create,
represent, discuss and record our versions of the world. We tend to mistake

the symbol for what it represents.

Language is an instrument, a ‘means by which something is achieved,
performed or furthered. We like the connotation of ‘instrument’ - a device

capable of delicate and precise work.

Language is an artifact of culture. We reveal our relationships, our origins,

our status, our expectations by the ways in which we use it and respond to
it.

Language performs magic. The language used by the magician is oblique and

arcane, unlikely to be the language of everyday.

Symbol, instrument, artifact, magic: every language is all of these. We keep

all in mind as we look at one language, English.
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1.8 [nglish

What shaped English into our subtle and expressive instrument? James
Lipton in An exaltation of larks, or The venereal game says it was ‘the
unique flexibility and omnivorous word-hunger of generations of Britons'.

He invokes a powerful metaphor:

.. With each new wave of traders or invaders came new semantic blood, new
ideas and new ways of expressing them. The narrow, languid brook of the
Celtic tongue suddenly acquired a powerful tributary as the splendid
geometry of the Latin language burst into it, bringing such lofty sounds and
concepts as inlellect, fortune, philosophy, educstion, viclory, gralitude From
449 on, the blunt, intensely expressive monosyliables of the Anglo-Saxon
joined the swelling stream, giving us the names of the strong, central
elements of our lives: God, earth, sun, sea, win, lose, live, fove, die Then, in
the eleventh century, with the Norman Conquest, a great warm gush of
French sonorities - emotion, pity, peace, devotion, romance - swelled the
torrent to a flood-tide that burst its banks, spreading out in broad, loamy
deltas black with the rich silt of WORDS.

A silt of words which we own and use every day.

Have you been wondering what the venereal game is? We will tell you. It is
the hunt, in Norman French Le Art de Venery'. In his book Lipton has
collected and explained the origins of the terms of venery: the terms for
‘every collection of beasts of the forest, and for every gathering of birds of
the air ... their own private name so that none may be confused with the

other’. We enjoy with him a pace of asses (Latin passus, a step or stride); a
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route of wolves (Old French rowze, troop or throng); a dray of squirrels
(Middle English dray, nest)..

Does it matter if we don't understand the ancient terms hunters once used to
precisely name? No. Does it matter if we don't understand the ancient

terms lawyers still use to precisely name? Yes.

We will come back to this point in Section 10. But before discussing
traditional legal English we want to set the stage with a description of the
whole which contains it: Fancy or Stylish English.

(Note: James Lipton makes us a gift of some modern terms of venery. Our

gifts to you: ‘an eloquence of lawyers'; ‘a HO HO! of loopholes’.)
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1.9 Fancy fnglish

Ceremonies perform magic. Ceremonial occasions demand ceremonial
language. The meaning and impact of the ceremony are contained in the
whole ceremony: the processions, the banners, the trumpets, thg
magnificent robes and the grandiloquent words. The robes hanging in

cupboards do not perform magic. Nor do the words alone on the page.

Ceremonies are staged in the royal court, the church, Parliament. In early
England the language of the royal court was French, the language of

the church and of the law courts Latin. English was the language of the
working world. Some things do not change. Five hundréd yeaf: fater the
edge-inscription of Britain's 1986 round pound is Jecus et Tutamen The
words translate as ‘Ornament and Safeguard'. The message is ‘Ceremony

demands ancient forms'.

By mystical transference the notion came into being that if important words
were part of every important occasion then by their presence important
words made an occasion important. That writers who used important words
were writing important text. That writers who used the simple working
words were saying only simple things for simple working people.

We have new grandildquent words. Officials and scientists, among others,

use them. We laugh a little at such self-important language. We call it
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officialese, Haigese, computerese, legalese. Fowler uses Dickens word
circumiocution to describe the peculiarities of officialese (peculiarities
peculiar to all -ese styles). But no matter what we call it, we are in awe of
it, we copy it; we require it. We are all bound by the the unexamined
normal, the expected, the conventijonal.

Robert Eagleson (1983) tells us about an experiment conducted by Dr.
Christopher Turk at the University of Wales. Turk gave two reports on the
same experiment to a group of scientists. One was written in science-ese,
one in Plain English. Each scientist filled out rating sheets for both reports.
All agreed that the Plain English version was more interesting, precise,
organized, objective, dynamic, stimulating and easier to read. All agreed that

the science-ese version was more appropriate for publication.

We all participate in this conspiracy to deny working words. A writer
believes that she enhances achievement with ‘'Women erercised 2
leadership role We coin the term 'bag /ady’ to shield ourselves from the

reality of homeless women beggars on our streets.

Now we look at the special peculiarities of traditional legal writing and
language. And observe that lawyers, with the rest of us, make {anguage

conventions into language laws.
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1.10 7raditional Legal English: words and forms

Defenders of traditional legal English maintain that Plain Legal English is not

precise and does not bind in law.

We were shocked to discover that both Sir Ernest Gowers and H. W Fowler
are among the defenders. Gowers wrote The complete plain words in 1954;
his views were endorsed by his editor Sir Bruce Fraser in 1973 and in 1977,

Here is Gowers:

Acts of Parliament, statutory rules and other legal instruments have a
special purpose, to which their language has to be especially adapted. The
legal draftsman, whether he is a public offical or not, has to ensure to the
best of his ability, that what he says will be found to mean precisely what he
intended, even after it has been subjected to detailed and possibly hostile
scrutiny by acute legal minds. For this purpose he has to be constantly
aware, not only of the natural meaning which his words convey to the
ordinary reader, but also of the specific meaning which they have acquired
by legal convention and by previous decisions of the Courts.

Legal drafting must therefore be unambiguous, precise, comprehensive and
largely conventional. If it is readily intelligible, so much the better; but it is
far more important that it should yield its meaning accurately than that it
should yield it on first reading, and the legal draftsman cannot afford to give
much attention, if any, to euphony or literary elegance. What matters most
to him is that no one will succeed in persuading a court of law that his words
bear meaning he did not intend, and, if possible, that no one will think it
worth while to try.

All this means that his drafting is not to be judged by normal standards of
good writing, and that he is not really included among those for whom this
book is primarily intended - those who use words as tools of their trade, in
administration or business..
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By normal standards of good writing legal drafting is usually both cumbrous
and uncouth. No doubt it is sometimes necessarily so;. it would be surprising
indeed if it were not. But it often needs a skilled lawyer to say whether a
particular passage could have been put more prettily without losing its
accuracy; the layman should be slow to criticise - or imitate.

Precision, accuracy, convention. How eloquently Gowers makes his case. In
the process he assumes, like his fellows, that a word ca2r have a specific
meaning and that the meaning is constant through time; that writing pze/ds-
gives up - its meaning; that the purposes of legal writing impose rules
incompatible with the rules for clear writing; that legal writing is only for

other lawyers

David Mellinkoff, in 7he /anguage of the /aw (a more precise title would be
The language of English /aw) defies this tradition. (You must read
Mellinkoff; his analyses and arguments are the basis for any understanding
of plain language and the law.) His central principle: The language used by
lawyers should agree with the common speech unless there are rezsonsiour
italics] for a difference’. He identifies the major departures: the hereafters
and whereafters; the Latin, French and Anglo-Norman words and phrases'
that now have equivalém English for ms; the Siamese twins and triplets; the

preference for the formal; the attempts at extreme precision; the convoluted

style.

Mellinkoff maintains that the only 'different’ terms which ;ire essential are a
small number of terms of art, the technical legal ter ms which do have a
precise meaning. The rest have acquired a mythical precision because
'We've always done it that way'; because they are part of precedent (a word

Mellinkoff defines as ‘a path to follow in any direction’); because they are
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prescribed by statute or regulation. The style - the plethora of passives, the
accumulation of clauses, the surfeit of words - belongs to the tradition of

ancient ceremony.

Old ways are comfortable ways. Old phrases are known and at hand, ‘lying
in wait' as Gowers says, 'to fill a vacuum in the brain’. Mellinkoff prevents
us. He says we must have a reason to choose; he gives us some questions to

help us choose well.
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1.11 Plain Legal English

Making choices. Is that what distinguishes the craft studio from the
assembly-line of the office-machine? The apprenticeship from the training
period? Mellinkoff, master craftsperson, demonstrates to his apprentices
how they can keep their writing close to the common language. He
instructs them in the questions they must ask tsemse/ves about the words

which lie in wait:

IS IT A TERM OF ART?

Did I ever learn ‘'law' about this expression? Are the edges sharp or soft? Is
that the only way it can be used? Is it used in this instance as a term of art?
Are there other words that can serve as well? Will even slight variation
change its legal effect?

IS IT THE TRADITIONAL WAY OF SAYING IT?

Did it ever have a definite meaning? Does it have a definite meaning now?
Does this way make the meaning more exact than ordinary Bnglish? Is there
any good reason for saying it this way now?

DOES PRECEDENT SUPPORT THIS USAGE?

Is it decision or dictum? Is the precedent decisive or persuasive in this
judicature? How fresh is this precedent? Would it be followed to-day? Are
there other precedents the other way? Does it make sense?

IS THERE SOME REQUIREMENT THAT IT BE SAID THIS WAY?
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What sort of requirement is it: statute, ordinance, rule of court,
administrative order? What are the consequences of departure from rote?
Has it ever been interpreted? Has it been tested recently? Would it be

enforced to-day?

Mellinkoff offers these questions in his 7#he /anguage of the /aw. In Legal
wriling: sense & nonsense his first a chapter is 'Read this before using’. At
the beginning of that chapter is 7HE QUEST/ON- Does it have to be like this?
And he goes on 'If you are writing, 7HE QUEST/ON will keep you from
becoming another piece of office equipment, unconcerned with consequences

or the possibility of improvement’.

His rules imply a tacit knowledge of all the stages of the writing process:
Don't confuse peculiarity with precision

Don't ignore even the limited possibilities of precision

Follow the rules of English composition

Usually you have a choice of how to say it. Choose clarity

Write law simply. Do not puff, mangle, or hide

Before you write, plan

Cut it in half!

Other distinguished lawyers have published writing guides. Richard
Wydick's list of rules, in Plain Anglish for lawyers is.
Omit surplus words

Use familiar, concrete words

Use short sentences

Use base verbs and the active voice
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Arrange your words with care

Avoid language quirks

In (lear understandings: a guide to legal writing Ronald Goldfarb, a lawyer,
and James Raymond, an English teacher, give us ten com mandments:
Write like a human being

Think of your audience

Do not use jargon unless you have to

Forget the windup; just make the pitch

Avoid purple

Write concise, clear, simple words, sentences, and paragraphs
Punctuate precisely

Use other people’'s written work incidentally and deftly

Check writing authorities

Edit one more time

Wydick, Goldfarb and Raymond are good at what they set out to do; they
help us when we are in the revising stage. Mellinkoff supports us through
the whole writing process. We will come back later to the consequences of
the narrow definition of the writing process implicit in most legal writing

guides and courses.

We have quoted the advice of these writing lawyers and teaching lawyers to
give you a sense of what their ideal legal texts are like, what the elements
of their clear legal style are. Now we show that c/ear lega/ wriling differs
only in its subject matter from c/ear wxsting, from Plain English.
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1.12 Plain Lnglish

In 1919 Elwyn Brooks White, a student at Cornell, took an English course,
English 20, English Usage and Style. The English teacher was Professor
William Strunk; the required text was the professor’s own privately
published 7he elfements of styfe In 1957 EB. White wrote an affectionate
piece about Professor Strunk and the ‘little book’ for the New Forker
Macmillan commissioned White to prepare a revised edition and this was
published in 1959. One English teacher won hundreds of thousands of
students.

Strunk's voice rings clearly still:

Vigorous writing is concise. A sentence should contain no unncessary words,
a paragraph no unnecessary sentences, for the same reason that a drawing.
should have no unnecessary lines and a machine no unnecessary parts. .Thxs
requires not that the writer make all his sentences short, or that he avoid all
detail and treat his subjects only in outline, but that every word tell.

Here are Strunk's principles:

Choose a suitable design and hold to it
Make the paragraph the unit of composition
Use the active voice )

Put statements in positive form

Use definite, specific, concrete language
Omit needless words
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Keep related words together

Avoid fancy words; avoid [ 6reign languages

Strunk deals only with the revising process. George Orwell sets his advice in

the context of the whole writing process

[Rehearsing]l When you think of something abstract you are more inclined
to use words from the start, and unless you make a conscious effort to
prevent it, the existing dialect will come rushing in and do the job for you, at
the expense of blurring or even changing your meaning. Probably it is
better to put off using words as long as possible and get one's meaning as
clear as one can through pictures or sensations.

[Drafting] Afterwards one can choose - not simply accept- the phrases
that will best cover the meaning,

[Revising] and then switch round and decide what impression one's words
are likely to make on another person. This last effort of the mind cuts out all

stale or mixed images, all prefabricated phrases, needless repetitions, and
humbug and vagueness generally.

This is a quote from Orwell's essay 'Politics and the English language’. He
wrote it to protest the ‘'vague and incompetent’ prose of political writers, to
promote language ‘'as an instrument for expressing and not for concealing or

preventing thought'.

His rules may be familiar to you:

Never use a metaphor, Simile or other figure of speech which you are used to
seeing in print

Never use a long word when a short word will do

If it is possible to cut a word out, always cut it out

Never use the passive where you can use the active

Never use a foreign phrase, a scientific word or a jargon word if you think of

an everyday English equivalent

Break any of these rules sooner than say anything outright barbarous
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These rules are often quoted. But when they are quoted alone, without the
first paragraph (as is often done) writers are deprived of the opportunity to
recognize the three recursive stages of the writing process and to benefit
from Orwell's whole advice. ‘Writing’ rules that deal only with revising and
editing imply that revising and editing are the whole of writing. There is an
assumption that the rules can be tacked on when the ‘writing’ is finished.
Writing instruction whether in a classroom, a text book, or a series of articles
in a law journal, must deal with the whole writing process. Otherwise
apprentices are left with the notion that one can become a writer by

following a set of rules.

The precepts and rules and insights of William Strunk, EB. White, George
Orwell, Sir Ernest Gowers are part of our apprenticeship. They help us to
write clearly, to do the things on the page that will call forth certain ideas in

the mind, to write Plain English, to write Plain Legal English.

Who can argue with that? Those people for whom the term Plain English
means not the prose of White and Orwell but the primerese of the reading
series (‘'Run, Spot, Run’), Flesch Plain English.

How has that come about? Before we answer that question we establish our
claim to the term Plain English. Then, to help you understand the origins of
Flesch Plain English, we tell you about the processes of reification and

ranking and how they were used to ‘create’ readability.
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1.13  Plain fnglish* an etymology

Part of the difficulty of implementing Plain Legal English, or even of having
it taken seriously, is the confusion which has resulted from the use of one
term, ‘plain English’, to refer to two kinds of English. We eliminate this

-confusion by assigning the term Flesch Plain English (see Glossary) to the
primerese of Dick and Jane. We reserve ‘plain English’ for the clear style of
Orwell, Denning, Strunk and White. We present this etymology to establish
the impeccable ancestry of our ‘plain English’.

Our source is the Orford fnglish Dictionary: & new Lnglish dictionary on
historical principles

In 1330 ‘plain’ was already used in two ways: to describe ground that was

flat and level; to describe a view which was free from obstruction, open to
the public.

By 1352 English people had extended its range. They used it to describe

statements that were ‘clear to the senses of the mind; of which the meaning
is evident'.

In 1380 Wyclif preached that his gospel ‘tells a playen storie’.
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By 1555 our word is used to describe the teller of the ‘playen storie’. A good
example is a quote from Shedd's Homifetics (1867): 'A plain writer or

speaker makes the truth and the mind impinge upon each other"'.

‘pleyne Englische’ turns up for the first time in Chaucer (around 1500). He
uses the term to describe language that is free from ambiguity,
straightforward, direct. He needed a term to describe an English that was

not ambiguous, evasive, indirect.

Our last quote is from a United States government document Keport on lhe
munitions war(1858): 'If we double the thickness, the outside . . . will be but
one twenty-fifth as useful, or in Plain English, nearly useless’. We speculate
that if legal counsel had been alert the fast six words would have been
deleted.
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1.14 Reiication

To reify is to create a fallacy; to regard something abstract as material; to

make the 'something’ necessarily existent.

In 7he mismeasure of man Stephen Jay Gould traces the history of the

reification of intelligence. In the Foreword he says:

We recognize the importance of mentality in the divisions and distinctions
among people that our cultural and political systems dictate. We therefore
give the word ‘intelligence’ to this wondrously complex and multifaceted set
of human capabilities. This shorthand symbol is then reified and intelligence
achieves its dubious status as a unitary thing . .. We now encounter the
second fallacy - ranking or our propensity for ordering complex variation as
a gradual ascending scale . . . But ranking requires a criterion for assigning
all individuals to their proper status in a single series. And what better
criterion than an objective number.

When Alfred Binet (1857-1911), director of the psychology laboratory at the
Sorbonne, first decided to measure intelligence he measured skulls. The
relationship between the intelligence of subjects and the volume of their

heads had been proven by Broca.

After five years’ work Binet forced himself to look at the results. He
reluctantly concluded that ‘there was often not a millimeter of difference

betwen the cephalic measures of intelligent and less intelligent students!’

In 1904 Binet was commissioned by the minister of public education to

develop techniques for identifying those children whose lack of success in
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normal classrooms suggested the need for some form of special education To

identify in order to improve, not to label in order to limit.

Labelling triumphed and the limiting labels stuck. The number on the label
Is the reality. What is an overachiever? A student whose IQ label is 94 but
whose real life performance is consistently higher. The student ss a 94. He

only insists on behaving as if he were not. (We owe this example to Neil
Postman).

How did the wondrously complex and multifaceted set of human capabilities
involved in reading become debased to a measurement and a label? We

examine the reification of readability.
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1.15 Readability

In 1926 W.A. McCall and L.M. Crabbs developed and published Standard test
lessons in reading. The tests were widely used in the United States and
Canada to test the reading’ performance of school kids. The reading

comprehension tests we described in Section 6 were based on them.

Everyone agreed that if a kid passed the Grade 5 test but failed the Grade 6
test then that kid 424 a Grade S reading level. If he never passed the
Grade 6 test then even as an adult he 420 a Grade 5 reading ability label.

Everyone also agreed that there must be a quality in the paragraphs of the
test lessons that varied from grade to grade. They named this abstract
quality ‘readability’, granted it a concrete existence and invented ways to

‘measure’ their creation.

In 1943 Teachers College Columbia University published Marks of readable
style: & study in adult education by Rudolf Flesch. In it he developed ‘a
statistical for mula of readability (comprehension difficuity). In 1948 Flesch
published a revised formula in an article he titled ‘A new readability
yardstick’ lour italics). The yardstick was easy to use. Flesch counted the
syllables , words and sentences in a 100-word sample. He applied his
formula. He predicted the readability of the text. He validated the formula

by using the Szandard test lessons as a criterion.
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It was so easy. so neat, so satisfying, and so profitable. Educational
publishers manufactured ‘curriculum materials’ and ‘reading series’ with
guaranteed reading levels. Professors in faculties of education supported the
enterprise. "Professional” journals published ‘research’ to show a child's
reading level' increasing f[rom 5.3 to 5.8. It became normal and accepted
practice to say of an adult who left school at the end of Grade 8 "That person

has a Grade 8 reading level".

Need to write for a Grade 8 adult? Look at the Grade 8 reading test
passages. Short words, short sentences. Write in short words and short
sentences and measure as you go. In factories it's called quality control.

Meet the specification of the formula.

This ‘writing' is being manufactured by an office machine. An office machine
that sees no difference between ‘Never use a long word when a short word
will do’ and 'Use short words'. No difference between ‘Omit needless words’

and Use short sentences’.

We reject the reification and ranking of readability. Readability has no
concrete existence. Here are the arguments:
1 Complexity cannot be defined in terms of word and sentence length.
These are the ONLY features which the readability formulas count.
2 Readability formulas ignore:
the readers - their background, needs, interests.\fears
the physical context - space, lighting, crowding
the whole text - its length, complexity, sensibility
text organization and design - logical order, headings, diagrams,

type choices
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grammar - clauses, sentence patterns, ambiguity
words - jargon, abstract or concrete, obscure ‘in’ references
style - active sentences, personal referénces
3 Readability formulas are ‘validated’ against passages of 'known’ levels of
difficulty, usually the 1926 or 1952 McCall and Crabbs passages
4 The reader’ is tested with multiple-choice or Cloze tests, that is mangled
text. Depending on the test, the text ‘passes’ if the test-taker obtains a
score of either 50% or 75%. Is a legal document sensible and useful if
the citizen understands only half?
5 Most formulas claim to be accurate only to with one reading age and only
60%-85% of the time. This warning is sever stated by formula advocates.
6 The formulas were designed as a predictor of the difficulty of school texts
read by school children. Not as a wrsling gusde for real world documents

such as laws, regulations, contracts and administrative forms.

Note: Our arguments foliow the Forms Information Centre Topic Sheet 4
‘Readability and readability formulés' (1985) and an unpublished paper by
Jean Hannah 'Readability formulas: a brief critique’ (1984). See also the

report of Elaine Kempson's research survey, Section 23.

Some lukewarm advocates of readability for mulas maintain an attitude of
“This won't do no good, this won't do no harm’. We maintain that anyuse of
the for mulas perpetuates the fallacy that readability’ is achieved with short
word and short sentences. Period.

One of the reasons that readability has continued its ‘emperor’s new clothes’

existence is the ‘evidence’ of contempoi'ary educational research. Before we
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go on to Part B, Plain Legal Language at Work, we briefly discuss research,

what counts as evidence, in the human and social sciences.
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1.16 Research in the human and social sciences

Janet Emig may be a stranger to some of you. She is an American poet and
English teacher. Her research work has centred on theories of the writing
process. She titled her 1983 collection 7/he web of meaning: essays on

writing, teaching, learning and thinking

As we haire noted in Section 1, it was Emig‘s‘essay ‘Inquiry paradigms and
writing’ that prompted us to call this piece of Work an inquiry rather than a
research project. She says of 'inquiry" ‘its connotations are less parochial
and more generous. The term ‘research’ misleads because it has come to

mean one form of research only, the empirical.

The early social scientists, to validate their ‘discipline’ as ‘science’, took on
the empirical method, what they percieved as the on/y research
methodo;ogy of ‘real science’. This has been called the corn-growing method.
All the variables can be controlled while the agricultural scientist compares

the performance of different seed strains.

Emig creates the metaphor of ‘the controlling gaze' to contrast two methods,
the empirical and the phenomenological. Emig explains that the empirical
method requires a positivistic gaze. The research design demands a fixed-
focus. We strip away the context; we élect not to see it. This method,

applied to human beings, assigns them randomly to different ‘treatment’ as
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though they were as intérchangeable as seeds. The laboratory, the
classroom, the human being, the tester are seen as neutral, exerting no

influence. The reading tester has a controlling gaze.

In contrast, the phenomenologist acknowledges, examines and describes the
context. The observer is ‘intertwined with the phenomonon which does not
have objective characterisitics independent of the observer s perspective and
methods Such inquiry takes the form of case studies and ethnography. Case
studies and ethnographic studies are producing valuable insights into the

processes of writing and reading.

In Section 26.2 we recommend this research approach to the investigation of

the processes involved in writing legal documents, in teaching the writing of
legal documents.



-

-5]1-

2

PLAIN LEGAL LANGUAGE AT WORK

2.1 Standard consumer conlracts

In this section we discuss the contracts used by banks, insurance companies
and service companies in their consumer (as opposed to commercial)
transactions. Dugan (1978) describes standard forms as a ‘printed collection
of terms, formulated in advance for use in a large number of similar
transactions, presented to a non-drafter as a condition to doing business.
They are also referred to as contracts of adhesion, perhaps to signify that

the consumers are stuck with the terms.
We all sign standard contracts without reading them. Some reasons?

WE DON'T HAVE TIME. Standing in line at the car rental booth in a busy
airport . .. play out the scenario.

WE TRUST THE COMPANY AGBNT We assume the people behind the
counter know what they're talkmg about when they tell us what we're

buying or renting and what the conditions are.
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WE HAVE NO CHOICE. We need the insurance, the bank loan, the services
of the moving company. We assume that all the contracts are much the

same anyway; may well be exactly the same except for the company name at
the top of the page.

WE CAN'T READ THEM. Contracts are black slabs of fine print usually

covering both sides of a legal-size sheet of paper (ever wonder about legal

size?).

Some new consumer contracts are different. They are sensible and useable.
Before we describe those new contracts we want to mention a shift in court
rulings on contracts which may, or may not, have given some impetus to the

writing of Plain Legal English documents.

Consumer contracts are a twentieth century phenomenon and until well into
the century the courts considered them to be ‘contracts ‘a result of the
free-bargaining of parties who are brought together by the play of the
market and who meet each other on a footing of social and approximate

economic equality’ (Kessler, quoted in Rotkin, 1977).

Some courts now recognize the /negquality of standard contracts when 'the
drafting party enjoys a considerable edge in bargaining power, arrogates to
himself a more extensive set of rights than he would otherwise enjoy, and
does not intend that the form be either read or understood by the non-
drafter’ (Dugan, 1978). )

In 7i/den-Rent-a-Car Co. v (lendenning heard in the Ontario Court of Appeal
30 March 1978 Judge Dubin found for the plaintiff because of the small type:

Tilden-Rent-a-Car took no steps to alert Mr. Clendenning to the onerous
provisions in the standard form of contract presented by it. The clerk could



at

-53-

not help but have known that Mr. Clendenning had not in fact reaq the
contract before signing it. Indeed the form of the contract itself with the
important provisions on the reverse side and in very small type would

discourage even the most cautious customer from endeavouring to read and
understand it.
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Judge Lacourciere dissented:

In my view the printing is not difficult to.read, and the presence of
conditions on the reverse side of the signed contract is brought to the
signatory's attention in a very clear way ...In the wisdom of the common law
... [the person who signed the contract] was bound by the printed conditions,
even if he or she did not read them.

We did say there had been a shift, not a landslide. (For more on Judge

Dubin see Section 20.)

Tilden did not appeal to the Supreme Court of Canada. The case was
judicially considered (to February 1986) thirteen times. (See Appendix 1 for
‘acomplete list.) In five cases it was ‘applied’, considered relevant or
suitable; in three 'distinguished’, used to point out an essential difference; in

three others referred to, that is mentioned; and in two ‘considered’, that is

carefully examined.

Has Tilden changed its contract? We don't know. Our local Tilden office said
that it was not company policy to hand out samples of the contracts. There

was no time to take this up with their head office.

When Judge Dubin described the design of the Tilden contract (important
provisions on the the reverse side and in very small type) he implied that
the design of a contract was as important to the consumer as the text. Any
discussion of consumer contracts and administrative forms must deal with
design; it is an element in plain language legal docu ments. In fact the

fandmark first Plain Legal English contract began as a design problem.
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2.1.1 The Citibank simplified promissory note

Citibank did not decide to re-design its consumer forms. The chairman of
Citicorp, Citibank's parent company, decided. This is the essential first
point.

Point one: The decision 10 'do something about consumer contracts’ (and

administrative forms) is made at the top. No decision, no change.

Note: There are a lot of articles about the Citicorp contracts. For this section
we have depended largely on the Citicorp case study in How Plain English
Works for business, US. Department of Commerce 1984. It was based on.
information provided by Carl Felsenfeld, a Citibank Vice-President. We have

also used Alan Siegel's 1977 article To lift the curse of legalese’.

The date in the history of Plain English contracts is January 1975. The story
actually begins in 1970 when Walter Wriston, chairman of Citicorp, .
appointed a committee 10 analyze consumer-related problems. In 1973 that
committee decided to simplify its consumer loan agreement.

Point two: the change takes a long time.

Citicorp hired the New York communications firm, Siegel and Gale. Alan.
Siegel says that in the beginning Giticorp only intended to improve the
appearance of the forms. They had no enthusiasm for Siegel and Gale's

suggestions to revise the ‘muddled text’.
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Point three: major Plain English undertakings usually depend in the
beginning on outside consultants. Siegel and Gale gained their reputation

with the Citibank work and were chosen, as we shall see, by many other
corporations.

The Citibank committee discovered that Citibank was making a lot of bad
consumer loans. It went to small claims courts to collect. It was the third
largest suer of consumers in New York City, following the phone company
and the electric company. One wonders at a social system that makes a bank
loan as necessary as electricity and a phone. One also wonders at bank

~ policies which allowed branch managers to make so many bad loans.

Banks compete with each other for customers. Each bank wants to increase
its share of the market.
Point four: businesses undertake voluntary Plain English initiatives

because it's good business.

Alan Siegel calis the Plain English process ‘language simplification, the art of
making the obscure understandable’. His objective: ‘the revision of complex
legal documents to make them intelligible to the average consumer while

retaining the binding force of the original text'.

Poiin five. There is an assumption that it is only the consumer who doesn't
understand the contract. Felsenfeld reports that the'lawyers and judges
who handled these cases in small claims court were also intimidated by the
language of the note. And even Citibank's own lending officers admitted that

they found some clauses incomprehensible’.
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Point six: Upper management support does not guarantee immediate

acceptance by middle management. Carl Felsenfeld reports:

[There was a feeling] that a massive loan portfolio should not be put at risk
under new and untested language. Some marketing people felt that
consumers were not drawn to banks by the nature of their forms and that
the whole exercise was essentially meaningless. Business managers
responsible for collecting debts decried the loss of any legal protection.

Other participants saw no need for a new form at all. Many didn't care one
way or another.

Point seven: In the move from obscurity to clarity writers must deal with
three components of contracts: substance, language, design.

SUBSTANCE

Consumer contracts often are copies of commercial contracts. Siegel says
“Perhaps our hardest task was not Writing' things in English but rather
identifying clauses taken from traditional (commercial) contracts that could
be eliminated without basic injury to the validity and legal enforceability of

our consumer documents’.

Bank lawyers and business managers held long discussions to decide what
should be kept. How often had an event happened that the contract
pravided protection against? When was the last time it happened? Were
some provisions duplications? Were all of the conditions actually
enforceable in law? Should the bank forfeit some protection to make the

consumer more apt to buy the loan?

Here the writers are involved in the rehearsing and drafting stages of the
writing process.
LANGUAGE

Now comes the revising stage. The steps, with variations, have become
common practice:
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Arrange the parts in sensible order

Use everyday words

When you must use a term of art, define it.

Make it ﬁ'iendly. Write in the first person, refer to the consumer as ‘you',
don’t be afraid to use contractions.

DESIGN

Destroy the black slab. Make the document look as though it will be easy to
use. You must make decisions about headings, type size, margins, ink and

paper colour contrast. paper size and quality.

Now you are ready to print the loan form and explain and sell it to front-

line staff and customers. And see what happens.

For Citibank fortune and fame.. They increased their share of the consumer
market. Consumer advocates praised them. Behind-the-counter bank staff

were able to answer questions without consuiting management.

Point eight: Plain English contracts are binding legal documents. This first
loan agreement, the rest of the consumer contracts which Citibank and
Citicorp revised, the Bank of Nova Scotia contracts, have not been challenged

in the courts.

(For Citibank as well an unwelcome role in the introduction of the first Plain

Langhage Law. See Section 22.1)

-~

Now we tell you about the first (and as far as we know the only) Canadian

bank to write Plain Legal English contracts, the Bank of Nova Scotia.
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2.1.2 The Bank of Nova Scolra

Citibank had no model for its first Plain English loan form.

o
Point nine: all companies since have been influenced by the Citibank
decision, the methods it used and the results.
Cedric Ritchie is the president of the Bank of Nova Scotia. He had discussed
the new Citibank forms with Walter Wriston. He decided that BNS should
revise its loan forms.

T

The Bank of Nova Scotia was the first Canadian bank to market consumer
loans. It began 1955 under the Scotiabank trademark. By the seventies it .
had about 40% of the market. It wanted to increase this substantial and

profitable section of its business. The $100,000 cost of the initial re-write

was an investment to win this business.

i

Rosemary Regan, a BNS solicitor, was a member of the team brought together
to revise the BNS forms. Rosemary Regan had been a school music teacher;
she'd had a ot of practice re-saying and re-writing things so that kids would
understand. This made it easier for her to read documents from the point of
view of the customer at the branch bank counter and the branch manager on
the other side of the counter. Lawyers who have gone from school to law

school to lawyering may be more apt to say "Here are the words'.
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Point ten: Lawyers have intellectual and work biographies that influence

how they write.

Rosemary had taken a communications course at Woodsworth College; it was
part of a programme sponsored by the Canadian Institute of Bankers. She
still remembers her instructor and her surprise that a more informal writing
style had become conventional.

Point eleven: writing courses for lawyers do not have to be legal writing

courses.

Siegel and Gale were hired as consultants. Regan recollects that they did a

- survey to find out the reading level’ of the bank's customers but the results
were not used as a specification for the language of the document.

Point twelve: sensible documents can be written without applying

readability formulas. Regan says that the style evolved as they worked.

Point thirteen: Consultants’ advice is not dogma. Siegel and Gale advised a
two-column format. BNS decided that a single column made their document i

more useable.

BNS engaged Robert Dick as drafting counsel. Dick describes his work in
Legal drafting There was no mandate to change the substance but as they
worked they discovered administrative sections which did not need to be
included and archaic provisions which could be dropped. They cleaned out

the duplications and regrouped substantive issues into a logical format.

Bill Harris, head of design at Moore Business Forms was the design

consultant.

Point fourteen: The design and production knowledge of forms printers is
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an important element in the process of writing plain language legal

documents.

Point fifteen: Training must be planned and scheduled. Bank documents
come from Head Office. They're used in small local branches. Rosemary
Regan spent a lot of time conducting workshops and writing articles for the

BNS newsletter.

Point sixteen: Journalists are interested in new consumer forms. Major
daily newspapers , the Canadian Press and local radio stations reported the

event. Columnists and editorial writers commented on it.

BNS routinely uses Plain Legal English when it revises forms of writes new
ones. It has never had a court case because of a Plain Legal English contract.

Plain Legal English contracts work.

Teresa Foden, the BNS solicitor who is now responsible for writing consumer
contracts has her own definition of Plain Legal English: ‘It’s clear concise
legal drafting. A lay peréon can easily understand it.. You have to say what
you mean to say and say it so that people can understand.

Point seventeen: Plain Legal English style IS plain writing style.

Point eighteen: A successful example does not necessarily influence others
to follow. BNS has had inquiries from other Canadian banks but does not

know of one that has undertaken Plain Legal English contracts.
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2.1.3 /nsurance conlracts

Insurance companies do not deal directly with the consumer. They use
independent agents or brokers who have insurance products from several
competing companies on their shelves.. An insurance company must
persuade the agent to recommend its product over the others, sometimes by
offering a higher commission. There is apt to be little variation in policy

coverage, cost or text.

Insurance companies operate under government agencies that must approve
the policy contracts.
Point nineteen: Government regulations may prevent implementation of

Plain English contracts.

Gor don Findlay (see Section 17.4) reports in his letter of 2 October 1985:

Royal did develop a “plain language” automobile insurance policy on its own
initiative in 1976-77. However, when it was offered to the Association of
Superintendents of Insurance for the Provinces in Canada, there was
unequivocal negative reaction. The automobile insurance policy is a
standard form throughout Canada and perhaps they feared potential legal
entanglements.

The whole issue of Plain English insurance contracts has prompted an

enormous number of articles in American journals.

Now we move on to Canadian initiatives - by the Royal Insurance Company

and the Insurance Bufeau of Canada. We have several newspaper reports of
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the new Royal policies; nothing in the professional literature. We found one

article about the IBC; it was written by Dave Jackson of the IBC.
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2.1.4 ARoyal [nsurance Canada

Point twenty: Business does respond to consumer initiatives. AlanC.
Horsford, President of Royal, proposed the new policies in 1975. Gordon
Findley, head of Royal's Communications and Public Affairs Department,
describes this as the mid-point in the consumer movement. Consumer
advocacy was in vogue. Disgruntled customers, who discovered too late that
their policies did not give them the coverage they thought they had, went
public on consumer hot lines - on radio and in newspapers - to voice their
complaints.

Royal engaged Siegel and Gale and began two years' work to 'put the jigsaw
together’. Many layers of management, legal counsel, and Findlay's
department were involved. They wanted the policy to be ‘as simple to read

as a newspaper or the Reader s Digest'.

This policy is an 8-1/2 by 11 booklet bound in high-quality card stock. On
the cover it says "We want you to know what your coverage is. So, we've
written this policy in simple, easy-to-understand language.” There's a
Contents list and bold-face headings such as ‘Who's covered' and ‘Claims we
won't cover'.

Terms and conditions are explained with short anecdotes or scenarios. One

of the protections of the policy applies to destroyed buildings. The writer
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tells us 'If you elect not to rebuild we'll pay you the actual cash value of the
building up to the limits of your coverage.” The writer defines cash value as
‘the cost of replacing the property minus any depreciation’. Then we listen
to a story: ‘Your home on Green Street in Vancouver is destroyed by fire.
You decide not to rebuild. We determine that it will cost $35,000 to rebuild
on that lot., but since the house hasn't been maintained in the last 15 years,
its actual cash value (replacement cost minus depreciation) is $25,000.
Point twenty-one: Stories help us to understand. Royal printed its stories

in red type so that the knowledgeable reader could skip them.

Before the policy was printed it was sent to Helen Henderson, financial
specialist with the Canadian Consumers’ Association, twelve ‘ordinary’
individuals outside the insurance business, a judge, other lawyers. All

endorsed the policy.

This version of Royal's Homeshield Policy is a pleasure to feel, look at and
consult. It was launched in 1977 and received wide press coverage. It was
cited admiringly during the debate on Ontario's Plain Language Bill (see
Section 22.1).

Sometime in the eighties Royal issued another version of its Homeshields

Policy.

Itisa 3 -1/2 by 8-1/2 pamphlet with a red cover. The policy is printed in
black 6-pt type on thin paper. The contents page and the bold headirgs
remain. The stories are gone. Royal is using the Plain English text devised

by the Insurance Bureau of Canada.
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Royal was re-writing its policies at the séme time as the Bank of Nova Scotia.
Their head offices are only a few blocks apart. No one remembers any
consultations.

Point twenty-two: Writers using Plain Legal English style often don't have

any contact with each other.

A Standard Storeshield Insurance Policy was one of Royal's original group of
Plain Legal English contracts. In March 1980 there was a fire in a store
owned by Meyers who held a Royal Storeshield policy. Meyers brought suit
against Royal, claiming double the payment which Royal had made. The case
was heard in the Ontario High Court of Justice on 19 October 1984, Judge
Fitzpatrick presiding.

In his judgment, Judge Fitzpatirick quoted from the policy: ‘We want you to
know about your coverage. So we have written this policy in simple, easy to
understand language’. He held that ‘the insurer, especially as it had stressed
that the policy was written in simple language, was bound by any
interpretation that the words could reasonably bear’. (49 OR (2d) 591).
Judge Fitzpatrick noted that the word ‘earnings’ had been used in two
different ways in one section of the policy, and in two different ways in one
sub-section.

Point twenty-three: Writing Plain Legal English demands careful
attention.
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2.1.5 /nsurance Bureav of Canada

Note: This section is based on a conversation with IBC Co-ordinator D.E.
Jackson and his 1982 article “Clear language” - the industry’s drive for form

readability’.

The IBC decision to revise their property and personal liability policies was
influenced in part by the American insurance industry’s earlier change to
plain language policies. In 1976 IBC hired a consulting firm to look at the
policies from ‘a consumer's point of view and to measure the difficulties and

misunderstandings which existed’. Their advice: Simplify the forms.

A committee of underwriters (insurance specialists) began preparing drafts
in 1978 (Royal's policies were already in use). This group’s primary
responsibillity was the substance. To give sales staff an opportunity to make

suggestions, drafts were sent to the Canadian Federation of Insurance
Agents.

An in-house committee looked at the language. Members included IBC
Public Relations Department staff (many with a background in journalism),
lawyers and a secretary named Kathy who ‘didn't know anything about
insurance’. Jackson comments, ‘We wrote for the guy on the Queen Street car

[street car]’. We picture him as the colonial brother of the man on the
Clapham omnibus. '
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The committee decidedﬁ not to use the scenario device but to rely instead on
the clarity of the language to state policy terms in a way that the consumer
could understand. IBC chose the term ‘clear language' rather than ‘simple
language’ to emphasise that the forms would be more ‘readable’, not a

simplicistic interpretation of what the traditional language meant.

IBC recognized the importance of ‘visual presentation’. They hired a graphic
consultant to recommend ways to make the text ‘attractive and legible’.
Those recommendations were included with the final package of 25 policy

forms issued in 1982. Royal did not follow those recom mendations; it copied
the text.

It is ironic that the design elements which Royal refused were similar to the
elements which made its first plain language policy so attractive: 12 point
type; column width between 4" and 6, 20% white space margin; colour to

separate headings and relieve the monotony of black type on a white page.

The IBC change to plain language policies shows many of the patterns we
have identified: the influence of others in the industry; an interest in the
consumer; use of consultants; realization that the design as well as the text i
important; providing an oportunity for staff - in this case the agents and

brokers - to make suggestions.

-~
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2.2 Adminsstrative forms: forms, standard letlers,

explanalory leallets and notices

We don't have to borrow money, insure our housé or rent a car. We do have
to fill in income tax forms, apply for social beneﬁté, understand zoning
changes in our neighbourhobd. These administrative forms traditionally
have been written and designéd in the same way as consumer contracts. But
the consumer contracts have a justification: they are written to protect the

business which produces them.

In theory administrative forms are designed to ensure that citizens can
quickly and easily supply the information which government needs in order
to provide, quickly and easily, the services and information to Which the
citizen is entitled. In reality, the text and design of administrative forms are
seldom examined to see if they fulfil these functions. Bureaucrats are

unwilling to ask the questions which the Rayner Review (Section 18.1) posed.

Here is a story that delights us. Alan Schwam is a life-time resident of the
Kensington Market area in Toronto and a long-time fighter to keep the
Market from being re-zoned. The fight started in 1968. He says "One day
my wife and I got a notice from the city. It said 'You have been

expropriated. Hire a lawyer'."
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It would have been fun to find a copy of the real expropriation notice and
figure out the percentage of the original which Schwam's seven words in two
sentences represent. We expect that a re-zoning notice from the City of
Toronto in 1986 is probably much different than the the 1968 version; we
talk about that change in Section 18.3.

First we will set a wider context by describing the Rayner Review, part of a
British central government plan. This section is based on Adminsstrative
forms in governmen?, the report presented to the British Parliament in
1982. We use the Good forms guide(1983 and supplements) to illustrate

how a large government department, the Department of Health and Social

Security, went about improving its forms.
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2.2.1 Rayner Review

The Rayner review of administrative forms was commissioned by the
Government as part of its policy for good management and excellence in its
own administration. The Government wanted 'to ensure that the citizen
receives good service, that the public understand their rights and duties, and

that the administration gives the best possible value for money".

The Review defined an administrative form as ‘a means by which the citizen
or the firm on the one hand and the Government on the other talk to each
other over an immensely wide range of business, part of a scheme of

administration as various as collecting taxes or awarding grants’.

The Review ‘aimed at identifying Surdens imposed lour italics] by
administrative forms and recom mending how they should be reduced’. The
review team (primarily civil servants drawn from the eight departments
whose forms were reviewed) asked six questions:
1 How many forms are there? |
Finding: It's a matter of best estimates. Departments could not find out
how many or the usage rates. The team estimated that the Government
issued 2,000 million, or 36 for every man, woman and child.
2 How do the costs and benefits of forms compare

Finding: Facts are in short supply. There are three types of costs:
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production: designing, printing, storing and distributing. Estimate for

one form 2.37 pence

cost in use: staff time to issue, check and follow-up. Estimate over four
pounds _

cost to the form filler: cannot be estimated in cash but can be
estimated in terms of ‘the exasperation and frustration that will follow on

heels of an initial distaste and reluctance combined with an inability to
understand’. |

3 Where do the forms come from?

Finding: the law rarely specifies in detail. Individual branches decide

that a form is needed, what its content should be and how it should be
presented

4 How do forms go wrong?

Finding: Ministers and higher management do not know what's going on
There is little pilot testing

Some officials doubt whether it is right or necessary to communicate
with the public in simple language

Direct and indirect costs are not considered

The language can be legalistic, lengthy and intimidating

Forms are hard to understand

Error rates of over 30%, either by staff or public, are common
S What should be done now?
Finding: To have as few forms and as successful forms as possible

Recognize that a form is a part of a piece of administration and manage
and control it in that context

Identify and control costs

Get policy and operational staff away from their desks to find out what
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form-fillers make of the paper
Recognize that senior and line management must have determination,
knowledge and imagination
The Permanent Secretary must check regularly that good forms policies
are being implemented and maintained
Ensure that forms meet basic requirements of clarity. intelligibility
and comprehensiveness
Establish and provide training for forms design teams
6 Isthat enough?
| Finding: An occasional ruthlessness will be salutary.
The example shown by the Ministers and top managers in getting the

work going and sticking at it will be critical to the success of the policy

We have the questions and the findings of the Rayner team in detail because
We believe that they are the necessary questions. It is likely that similar

reviews in other government administrations would yield similar results.

The Department of Health and Social Security was one of the eight
departments that participated in the Rayner review. Now we look at the
DHss initiatives to identify sound general principles for improving

Administrative forms.
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2.2.2 The DHSS Good Forms Guide

Note: The content of /e good forms gurde reflects the fact that most DHSS
administrative forms are application forms. However, the principles apply to

€very kind of administrative forms.

Ifa government department decides that its forms st be understood by

the recipients, what are useful general principles on which to proceed? Here

are the principles we have derived from the DHSS guide.

| Find out who understands the existing forms

DHSS com missioned a study (the report is called Forms inlo shape) and
discovered that its forms were: very complicated; often could not be
Undersiood by the public; in some cases could not be understood by DHSS
Staff.

2. Establish and properly fund an in-house team responsible for
Torms

DHSS set up the Forms Unit. In addition to DHSS administrative staff it hired

four outside professionals: two specialist writers and two designers.

3 Decide on the role of the forms team
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The Forms Unit is responisble for: writing and designing new major forms;
reviewing and revising existing major forms; providing advice and training
for other staff involved in forms work; testing forms on members of the
public and staff.

4 Establish a procedure to resolve any major disagreements

about decisions of the team
DHSS established such a procedure.
S Encourage research. Get the research results to staff.

The Forms Unit commissions research. Two examples: Elaine Kempson's
project on the language of forms; a review of the research on the effects of
situation and context in using and understanding inf ormation, carried out by
the Centre for Mass Communications research and Leicester University. Each

Guide Supplement (published twice a year) reports on relevant research.
6 Know what is being accomplished, what needs to be done

The Forms Unit provides a detailed annual report to the Permanent
Secretary.

We believe that these six principles can be applied in any department

regardless of its size and the number of forms it produces.

-~

We have been discussing administrative forms in national government. Now

we look at the work being done by a large city, particularly with public
notices.
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2.2.3 Notices

loften notice the public notices in newspapers. They usually look as though
10 one is supposed to read them: the name of the official and the department
in large type, the text in small black slabs; legal words and phrases; blurry
Maps. Although all levels of government use such notices to tell citizens
aboyt rights, responsibilities and changes in the law we found no mention of

them in our literature search.

I'had the good fortune to have a long conversation with Doug Neale who, as
head of the City of Toronto Communications Services, is responsible for
N°tices. He said that his biggest stumbling block has been to convince the -
legaj department that Notices are advertisements, not legal documents. He
Sees Progress. He feels that the ‘City' is aware of the need to simplify, that ‘if
You want someone to read something, the person must be able to understand

it'. Neale was good enough to send me a selection of ‘before and after’ City

Notices 1o show what they have been able to do.

The Swimming Pool notices (Appendix 2) are a good example of the changes
thay can be made. In the ‘after’ version the largest type names the audience
" SWimming pool owners. In the before’ version, the largest type names |
Vhat the document is - a notice. The new version does not set wqrds inall
Caps, an o1d practice that makes it difficult to ‘see’ the words. The new style

Prefers the everyday to the far-fetched and formal: ‘It's up to all swimming



-80~-

pool owners’ rather than ‘It is incumbent on all owners of outdoor swimming
pools. The new writer does not lengthen the text with detail. Instead of To
be familiar with the requiremeﬁts of this By-law and to ensure that the pool
is at all times protected with a fence which is constructed and maintained to
the requirements of the By-law. Particular emphasis should be placed on
providing and maintaining closers, latches and locking devices on gates and
doors leading to the swimming pool area’ the new version says 'to erect

fences around pool that comply with City By-laws and to maintain fences

according to municipal standards'.

The new notice begins by telling us the reason for the By-law in a catchy,
narrative way: 'You can stop a tragedy before it happens ... Every summer
lives are lost in drowning accidents in backyard swimming pools’. One has
to read almost to the end of the first papragraph of fine print in the old

version to find 'in order to eliminate drowning hazards which are associated
with such pools".

Unlike the DHSS Forms Unit Neale's group has no official power. It is an in-
house advertising and public relation agency which City departments can
choose to use. There are six writers on staff, all with a background in
journalism and public relations. House style is based on using language

creatively in order to communicate, to 'write as we speak but not to
blatantly break the rules’.

-~

My conversation with Neale took place a few weeks before a municipal
election. There had been a significant change in the Municipal Elections Act.
Neale and his staff were composing a letter, to be sent to every voter, to

explain the change. They were already on their tenth draft.
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Many smaller municipalities would like to follow the Toronto example but do
not have professional writing staff. Some exchange takes place through the
Institute of Public Ad ministrators of Canada, and the Association of

MUnicipal Clerks (a large percentage of notices originate in the municipal

Clerks' offices).

Don Newman, Commissioner of Planning for the City of North York, began
our telephone conversation by saying ‘I am heartily in accord that notices
should state things clearly’. | had phoned Newman because of a newspaper
feport quoting a North York Councillor as saying ‘Our city employees can

Write plain English’.

The Councillor was responding to a consultant’s report recommending that
the City write its notices in plain English. The recommendation was part of a
Management study for the Planning Department; one of its sections dealt

With ‘How to improve com munications'.

As I re-read my notes I realized that during our conversation Newman had

®Xpressed in his own words many of the categories of comments we were
beginning 1o discover.

A purpose: We want citizens to understand

We are concerned. The preparation of document and reports in simple
language is what we're aiming at.

Other staff members may be invoived

He”ins notices as they now exist must be looked at by the City Clerk and

the City Soficitor.
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Other legisiation may be involved

We must comply with the provincial statutes [Ontario Planning Act 1983).

Will the new form be binding?

A paraphrase may lead to problems. The public hearing could become null

and void.

Better safe

We're inclined to quote the Act, to use their words, their sample hearing
notices.

Familiarity breeds familiarity

The people who deal with the documents read them every day.

Technical words

Very cumbersome if you have to explain every bit of terminology. How do
you explain ‘ratio’?

Who are the readers?

What level do you aim at?

Questioning assumptions
Are there levels?

On writing plain language

It looks very simple to write plain language. But it's very difficult.
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2.3 Statutes, Regulations, By-laws

First some statements about who can be expected to read the law.

Lord Diplock:
For legislation to be sure in its effect it must be drafted in terms which those
aff‘?Cted by it can understand and respect; this is especially true in the social

field.

FAR Bennion, Chairman, Statute Law Society, and Parliamentary Draftsman:
No legal system can afford to allow its citizens the easy escape of pleading
ignorance of the law. Yet if the state insists on treating people as if they
knew jts laws it has a duty to render that knowledge accessible to them. Our

@odern state does not fulfil that duty.

Both of these lawyers express their belief that we should be able to
Undersiang our laws. This proposition generates arguments such as: the
Substance is too complerx; ordinary individuals would not read them
any‘”a}'- In any discussion of statutes we must also consider those
un°l'dinary mortals who, we have assumed, must understand the law. We

clude in this list Members of Parliament, ministers of departments, civil

nd public servants, judges, and yes - lawyers.
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A Lord Chancellor in the House of Lords (quoted by Sir William Dale):
I would be the last person to say that I understand this bill. Or for others.

Here are a few quotes from recent newspaper articles:

An Attorney-General

Globe and Mar/ 14 Oct 1985 Ontario Attorney-General lan Scott commenting
on the Young Offenders Act, stresed that there is considerable difficulty in
implementing the act in Ontario. One problem, he said, rests with the act's

language which 'needs a lot of fine-tuning'.

A public servant

Globe and Mai/ 17 Oct 1985 In an article on Bill 77 (a new child welfare
act) John Cuff says ‘Bill 77's regulations for children's mental health centres
are considered confusing and inadequate by many professionals’. The
inadequacy of the regulations is the responsibility of the inititating

department; the confusion is the responsibility of the writers.

Civil servants

Globe and Mai/ 25 Nov 1985 Two years after imple mentation of the Access
to Information Act, the federal bureaucracy still can't get it right. Only two
out of a dozen major federal Government departments were able to give
complete answers to hand-delivered requests . . . for basic information and
documents . . . The survey of 12 departments uncovered inconsistencies in
the way requests for information are processed, /» interpreting the /aw (our

italics), in the level of service to the public, and in costs to taxpayers.

A Judge
Globe and Mai/ 31 Dec 1985 The Ontario court of Appeal has reduced the

sentence of a Manitoulin Island youth . . . "It is apparent that the section
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Would benefit from a clear statement of intent," Associate Chief Justice B. J.
MacKinnon said in a written judgment. "Where a sentence leaves a
Feasonable doubt of its meaning . . . the benefit of the doubt should be given

10 the subject and against the Legislature which has failed to explain itself.

Canadjan Members of Parliament
Canadjan MP's hear the Minister's speech when it is presented for second

feading and have before them a special copy of the bill with explanations
and comments oposite each page. The Minister has a Black Book explaining
¢ach section of the bill. Friedland (1975) comments ‘But once the bill is
Passed and becomes an Act of Parliament, all these explanations and
Comments are fost. They do not accompany the Act into the statute book. It

is interesting that what is necessary for members of Parliament is not

thoughy 10 be necessary for the private citizen'.

Writing styles change. Anyone who is making a critical examination must
ook at recent faws. It is not reasonable to judge from one instance; the
inVestigator must look at a sample group of laws from the same time period.
The investigator should look at earlier laws in the same jurisdiction to
Observe change in progress, and compare laws of a similar nature from other
l'“Fi.*:dictik)ns. And keep in mind Lord Denning's observation: "Perhaps

drag lers have set themselves an impossible task. It is not possible to foresee

Svery éventuality, or if foreseen, 0 describe it in exact terms”.

Sit Witliam Dale provides a checklist of symptoms which signal obscurity:
l"118 involved sentences and sections; much detail, little principle; an

Ndirecy approach to the subject matter; subtraction - as in "Subject to ... ",
Provigeq that .. ."; centrif Ugenoe - a flight from the centre to definition and
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interpretation clauses; poor arrangement; schedules - too many and too long;

cross-references to other Acts - saving space, but increasing the vexation.

Any commentary on the writing of Canadian statutes must include Elmer
Driedger, the lawyer who changed the shape of laws in Canada and abroad. .
He served as Deputy Minister of Justice and as Chiel Legislative Counsel for
Canada. Until his death in the fall of 1985 he maintained an office at the
Department of justice. He designed the only Canadian programme in
legistative drafting (at the University of Ottawa) and taught there for many

years. His books are standard reference works.

Chief Legislative Counsels and their staffs are intent on preventing obscurity.
Conversations with Gerard Bertrand, Chief Legislative Counsel for Canada,
Jacques Desjardins and Ginette Williams, Senior Counsel, Privy Counsel Office,
and Arthur Stone, Chief Legislative Counsel for Ontario, discussed their own

writing process, and the qualifications and apprenticeship of their staffs.

Ginette Williams on writing process, ‘Writing simply comes with experience,
but it is a/ways difficult. I've spent a whole day trying to say something I
know is simple.’

Gerard Bertrand speaks of some of the special qualifications of his staff.
‘They must appreciate language, love to write. They must like the law and
have an insight into the whole government process. Most read a lot." Editors
in his department review the text for clarity. They are speciafists; they

ensure consistency. Their backgrounds are in journalism, belles lettres,
education.
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When Arthur Stone talks about his own writing he is talking about Murray's
rehearsing and drafting stages. He says. The main exercise is analyzing the
Subject matter, to know what you want to say. you must not put anything
down unless you understand it. He feels that Driedger was too concerned
With syntax'. Translated to Murray's terms, that Driedger began with the
Fevising stage. (Elmer Driedger died in the fall of 1985 but his influence is

Very much alive),

Stone's view of what is important in writing is reflected in how he chooses
Dew staff. He gives applicants his own ‘aplitude test’, to try to get at their
Analytjca| perception. Ginette Williams, when I asked her how she trained

0eWw staff, said I try to get them to discover the problems’

We make one venture outside common law. Quebec is a civil law
iurisdiction; its laws are composed in French and translated into English. The
Department of Justice of the Province of Quebec has published a guide to
legislative drafting, Guide de redaction fegislative. 1t was written by two
lawYers and a linguist. The Quebec guide has a chapter on ‘le langage

legisiair It deals with : simplicite et concision, clarte et precision, formes

U verbe, ordre des mots.

Ve now turn to three jurisdictions that specifically require that laws be
Vritten in plain language. They are the State of Victoria, Australia;
M"ntgomery County, Maryland, USA; City of Toronto, Ontario, Canada.

Note: By the time we discovered the existence of a British document 7e
Preparation of legis/ation(also known as the Renton Report) it was too late
for yg to locate a copy. Lord Denning (1983) cites paragraph 10.13 as
fecom mending that ‘that siatutes should expound principles in clear language.
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2.3.1 7Ihe State of Victoria

The changes mean that the legislation will be easier to understand, free of
Pomposity and verbiage, lean and hungry in approach and full of informed

COmmon sense .’

AttOl'ney-General Kennan is describing the new format for legislation. The
Quote appears under a box headline KENNANIZATION in the July 1985 issue
f the Law /nstitute Journal: it accompanies an article by Robert Eagleson

0n the new rules.

Most surprising of Kennan's statements is: ‘Parliamentary Counsel will now
have regard to the Flesch Reading Ease Index . . . the general thrust of Flesch,
1o use shorter words and shorter sentences, will be followed'. Chief
parliamentary Counsel is preparing training courses for all counsel in the

SKills of Plain English drafting.

We received a letter in late December from Stephen Mason on behalf of the

A“Stt‘alitm Law Reform Commission. He suggested that we look at the
c‘)l‘Onet"s Act 1985 (Vic) as an example of the new style. And then
®mments "It is fair to say that it has not been greeted in the profession with

Universq) acclaim”.

Bxciting times in the State of Victoria.
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2.3.2 Monigomery County Maryland

We have no background on the Monigomery County (Mary/and) plain

language drafting manval. 11 is itself a model of Plain English and good
design.

It describes in detail how bills, ordinances, resolutions and regulations are
to be drafted. In the chapter on plain language the writers give seven rules,
explain each and provide detailed before and after examples. Their rules are:
Simplify sentences. Use the positive. Use logical order. Use the active
rather than the passive voice. Avoid using nouns instead of verbs, adverbs,

or adjectives. Avoid ambiguity. Use plain and necessary words.

These are the rules we all have come to know and love. The important point
is that a county government has decided to ensure documents that its

empoyees and citizens can read.
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2.3.3 cCiy of Toronto

By-laws are close to ordinary citizens' ordinary and important concerns. The
Toronto Zoning By-law No. 20623 was passed on 13 April 1959. By 28 June
1985 it was barnacled with about 2200 amendments. It was described as 'so
baff ling that homeowners are forced to run up legal bills to find out what
they can't do'. In 1982 the Mayor appointed a Zoning By-law Task Force. Its
lerms of reference included ‘the simplification and clarification of the
langauge'_

The Report (presented in 1984) identifies some Dale symptoms:

Many of the problems associated with the [existing] By-law stem from its use
of lengthy sentences, paragraphs and legal jargon. In sevgral instances the
‘Dtent is ohscured in excessive explanatory verbiage, making it difficult to

®lermine the requirements of the provisions.

The Report presented three basic goals for By-law reform: information
Should pe easy to locate, provisions should be easy to understand, current
Dlanmng objectives should be reflected in the provisions. Although the Task
F°"°e was working on a specific By-law we think it likely that the points it
Wakes about clarity may be applied when other City By-laws are written or

feviseq.

Here js Principle 3:
Pr OVisions should be written and ordered in a clear way.

The By-law text shduld be written in plain language
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ii Headings should be added to aid in locating provisions

iii Charts and tables should be used where possible

v The numbering sytem should be consistent and based on that used in
provincial statutes

v Legal descriptions of areas should be replaced with maps or confirmed

municipal addresses

Alderman Gee says of the new By-law:

It allows the average homeowner to sit down and quickly determine what
they can or can not do with their house without having to hire a battery of
experts to give them advice. '

Planners say that the new law would allow a homeowner to get a building
permit in about 20 minutes (compared with the former six to eight weeks)

because the homeower will understand the rules.
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2.4 Judges wriling

One of the delights of this work has been the opportunity to read the Plain
English of Lord Denning, Master of the Rolls (President of the Civil Division of
the Britsh Court of Appeal) 1962-1982. In Jhe closing chapter he sums up
his writing principles:

Use plain, simple words and sentences which all your hearers and readers

Vill understand
Avoid the roundabout expression [Dickens would have said ‘circumlocution’;

Use the direct thrust

When writing a book or an essay or an opinion break up your pages into
Paragraphs and your paragraphs into sentences. A long unbroken paragraph
18 indigestible.

Never stop at your first draft. Always go through it. See how it reads. Not
Only to see whether it is accurate but, what is more important, to see if it is

Clear to the reader

Lorg Denning then describes his innovation in the printing of judgments in

the Law Reports:

At one time the judges used to deliver long judgments covering many pages
Vithout a break. | was, I think, the first to introduce a new system. I
divided each judgment into separate parts: first the facts; second the law. I
divided each of those parts into separate headings. ‘I gave each heading a
Separate title. By so doing, the reader was able to go at once to the heading
0 Which he was interested: and then to the passage material to him.
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Lord Denning has a reputation for writing on/y in short sentences. Here is

an example from 7he discipline of law:

A load of whiskey was being carried in a trailer from Glasgow all the way
across Europe to Teheran. It was stolen in England. The exporters had to
pay 30,000 pounds excise duty on it.

But Lord Denning’s rule is not 'Write in short sentences’. It is, rather, the
Strunkian principle: ‘Put statements in positive form' and 'Omit needless
words’. Here is a longer sentence from the judgment Denning wrote in the

case of Court FEstates Lid v Asher:

Whenever a statute comes up for consideration it must be remembered that
it is not within human powers to foresee the manifold sets of facts which
may arise, and, even if it Were, it is not possible to provide for them in terms
free from all ambiguity.

None of the guidelines and rules we have encountered talk to us about the
power of metaphor to make us see a complex idea. Lord Denning is a master.

He develops the argument in the same case:

A judge, believing himself to be fettered by the supposed rule that he must
look to the language and nothing else, laments that the draftsmen have not
provided for this or that, or have been guilty of some or other ambiguity. It
would certainly save the judges trouble if Acts of Parliament were drafted
with divine prescience and perfect clarity. In the absence of it, when a
defect appears a judge cannot simply fold his hands and blame the
draftsman. He must seek to work on the constructive task of finding the
intention of Parliament, and he must do this not only from thelanguage of
the statute, but also from a consideration of the social conditions which gave
rise to it, and of the mischief which it was passed to remedy, and then he
must supplement the written word so as to give force and life’ to the
intention of the legislature.
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And then he continues

Put into homely metaphor it is this: A judge should ask himself the question:
['the makers of the Act had themselves come across this ruck in the texture
of it, how would they have straightened it out? He must then do as they
Would have done. A judge must not alter the material of Which it is woven,

but he can and should iron out the creases.

Richard Dick (1985) provides a fine selection of opening sentences from
SOme of Lord Denning’s judgments. Here is one:

Frederick Leslie Watkins was fatally injured in a road accident on December
4. 1959. He was driving a car. He himself was Killed.

How 4o judges learn to write judgments that are clear to the citizens

inVolved and to the lawyers and judges seeking precedents?

American and Canadian judges have the opportunity to attend Writing
Institytes planned specifically for them. 1 fearned about the Canadian
Institytes during a conversation with Chief Justice Griffiths of the Ontario

Supreme Court.

They began in 1980. Judge Griffiths initiated the idea; it is sponsored by the

Candjap Institute for the Administration of Justice.

The Institutes are planned ‘to help judges write clear, lucid judgments which
the lay person as well as the professional can understand’. Facuity members
e professors of English or Journalism who are also writers. There are two

O three general lectures on writing (none on law) Harold Kolb (author of 4
Writer s guide) was the keynote speaker in i984. His rules are Strunk's

fUles. Indeed the Z/ements of style is given to every writer.
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But Judge Griffiths is certain that ‘the great work is done in the small
seminars’. They take place across the three days. Two or three judges and a
faculty member analyze and diséuss each other’'s writing. The judges have
previously sent in samples of their judgements to be photocopied. As well,
on the first day the tutor presents a hypothetical set of facts and each judge

writes a four to five page judgment. Their own writing contributes to the
common pool of work.

Judges can submit to their tutor the judgments they write during the next
few months. Judge Griffiths observes that judgments become shorter and
more precise; hackneyed phrases have disappeared. He says that the

excellence of the teaching staff is the strength of the course.

There is a French section of the Writing Institute which meets concurrently.
We do not have any details.

Judges are frequently asked to head commissions of inquiry and report the
findings. Mr. Justice Charles Dubin of the Ontario court of Appeal headed a
federal inquiry into aviation safety. A Globe and Mai/ editorial (27 Oct

1984) titled ‘Simply put' compliments the Judge on his reports which ‘took

pains to help us all understand a difficult subject’.

In a Globe interview (same date) headlined ‘Drop legal jargon, Dubin urges’
Dubin says that mechanical and scientific matters aren't easy for him. He
goes on ‘If I had let the aeronautical engineers use their iargo;l on me, |
wouldn't have understood what they were talking about’. He wrote his
report in layman's terms and urges judges to do this even when they are

dealing with complicated matters. He ends ‘I think inadvertently we
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Sometimes overlook the fact that the law is not just the concern of judges

and lawyers. It's the concern of everybody'.

The Plain Legal Language initiatives taken by Canadian judges are
Outstanding. We found no mention of the Institutes in the professional
literature. Qur information about the Canadian seminars came from a

Conversation with Chief Justice Griffiths, the record of Judge Dubin’s work

from a daily newspaper.
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2.5 Legal writing in private praciice

In an earjer version of this work we titled this section ‘Bespoke Contracts’ to
Suggest the custom tailoring of private legal documents as opposed to the
Mass production of consumer contracts and administrative forms. In reality,
) Many lawyers in private practice stitch together parts copied from in-house
Patterns to make a will or trust. These patterns are called precedents.

We do not argue that lawyers should not use precedents [Writer's note: can't
Solve the problem of double negative]l. We do argue that lawyers should
“Xamine the history of their patterns and apply Mellinkoff’s questions
(Secuon 11). The Toronto law firm of Rogers, Smith, Dick and Thomson, is

ivolveq continually in this process, presumably because of the influence of

One of the partners.

Robery Dick is a Canadian pioneer in the Plain Legal English movement.
(You have read about his work as drafting counsel for the Bank of Nova
Scotia i Section 17.2). Dick worked in the office of the Ontario Legislative
C°”nsel before he entered law school. He was shocked at the difference
be“”een the clarity of the statutes and the obscurity of the legal contracts
be wag studying. When he began artxclmg he couldn't follow the concepts in

the documents.
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Dick began to apply the principles of clear writing when he went into
practice and in 1972 published the first edition of Lega/ drafting He was
confident about his ideas but nbt very confident about the book. He sent a
review copy to Lord Denning, who replied, "I can see that you have done a

first-rate piece of work ... I don't know of any book that has dealt with the
matter so well'.

In 1985 Carswell published the second edtion. In the Preface Dick looks
back:

After [the first edition] I received ... requests from various bar associations
and universities ... | became a travelling road show ... at the same time |
became active in producing and particpating in drafting programs for the
Law Socieety of Upper Canada and the Canadian Bar Association ... Despite all
this, most law schools and many lawyers still ignore the disciplines of legal
drafting. It seems that the executives of insurance companies and banks are
the ones most interested in the discipline.

Dick has a clear sense of his writing process: 'It begins with a subconscious
reaction to the client’s problem. At some point we start for mulating
inwardly what we are going to wrile. The actual draft evolves from this
mental draft.’ It is not surprising to find Vygotsky's Thought and /anguage

on Dick's list of sources.

Although he compares traditional common law style with /wo modern
styles, (Modern North American and Plain English), the rules he presents
match the principles of general Plain English. )

Mary Lou Benotto, a barrister with the Toronto firm of Chappell, Bushell &
Stewart, also advocates plain writing. She says, '‘Law shouid be accessible

and understandable to the people. Clients are not fools who should be kept
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in the dark. They should be able to pick up a statement of claim or a
Separation agreement and understand it.

Writing has always appealed to Benotto; she did her undergraduate work in
English, She says, 'I was appalled at some of my fellow students in law
School, at how terribly they wrote. They could not compose a concise letter.’
Benotto chose to article at her present firm because she knew of their
®Mphasis on clear writing.

She works with a senior partner to train new staff to reduce the amount of
Words. (‘In the event of becomes ‘if"). Any document going to the public is

®hecked by a senior lawyer who ticks off unnecessary words. They collect

bag €xamples (from other firms).

On Precedents: I tend to draft originally rather than rely on precedents. It
Torces me to direct my mind to what I'm thinking.

On formal language: Our firm tends to think that any formal language is just
A mark of insecurity. If you can't say something simply you haven't done

Your job.

My interview with Robert Dick was suggested by Brian Lande, Head of the
omario Legislative Library, when I consulted him about the project. I
Aranged 3 meeting with Mary Lou Benotto because I was trying to track
down 4 legal workshop for journalists planned by the Canadian Bar

Association. Once more we had to depend on chance to find individuals

‘WVolved with plain language and the law.

Some 1qy, firms set up in-house writing programmes to teach Plain Legal
En&hsh Joel Henning (1983) gives detailed guxdelmes for such programmes.
(e tearned from Robert Eagleson that Henning is a writing consultant). One
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of Henning's points: ‘Good writing programs use the actual work product of

participants’.

With this section we finish our description of Plain Legal English at work. In
Part C we describe some of the catalysts and players who encourage and

promote Plain English. Section 22 is about one of the most controversial

catalysts, plain language laws.
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3

CATALYSTS AND PLAYERS

3.1 Plain Language Laws

Davig Mellinkoff, in Lega/ writing: sense & nonsense gives a clear and
- T®asoned account of plain language laws. Criticism of the language of
Contracts s not new; Mellinkoff demonstrates with a long quote from a
judgmeny written by ‘the splendid Mr. Jusvtice Doe' of New Hampshire in
1873

The Study of them [policy provisions] was rendered particularly unattractive
Y a profuse intermixture of discourses on subjects in which a premium
Payer would have no interest. The compound, if read by him, would, unless
€ Were an extraordinary man, be an inexplicable riddle, a mere flood of
d“"kness and confusion. Some of the most material stipulations were
§°ﬂcealed in a mass of rubbish, on the back side of the policy and the
°u°Wing page, where few would expect to find anything more than a dull
:DPendix. and where scarcely anyone would think of looking for infor mation
0° IMportant as that the company claimed a special exemption from the
Peration of the general law of the land ... As if it feared that,
mWithstanding these discouraging circumstances, some ext_remely eccentric
in.30n might attempt to examine and understand the meaning of the
Wolved and intricate net in which he was to be entangled, it was printed in
Uch Small type, and in lines so long and crowded, that the perusal of it was
t ade Physically difficult, painful, and injurious. Seldom has the art of
u};p‘)ﬂraphy been so successfully diverted from the diff usion of knowledge to
cre Supression of it. .. As a contrivance for keeping out of sxgm‘ the dangers
q S3ted by the agents of the nominal corporation, the system displayed a
®8ree of cultivated ingenuity, which, if it had been exercised in any useful

Ing, would have merited the strongest commendation.
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Keep in mind that plain language laws do not deal with the substance of a
contract. They are designed to make business place its conditions in sight.

The consumer does not receive any benefit of negotiation, only of knowledge.

Each plain language law is set in motion by specific events. But the whole
plain language movement has been encouraged by the general climate of the

seventies and eighties. Mellinkoff says

Volumes will be written on the reasons for change. Most immediate is the
political pressure of a seething, spreading, nudging "consumer movement'
Its own house of words not in order, government responds to consumer
nudging by nudging business Government nudging, consumer nudging, and
a clear, dawning light of competitive self-interest have all stimulated private
efforts to improve the "image” of business. In the background is a growing
popular interest in language, especially in the language of the law.

We have looked at voluntary private efforts in Section 17. We will present
some evidence of popular interest in Section B 13, Popular Press. Now we

look at government nudging.

First a statement of the obvious: private enterprise prefers to operate
without government regulation. Presented with evidence that a change will -
increase the public well-being and safety (car seat belts, wheel chair access
to public buildings are examples), private enterprise responds by saying that
it will bring in the change voluntarily; that government ‘interference’ will at

best slow the process, at worst guarantee failure after the wastage of a lot of

money.

Only the details of the arguments change. Against plain language laws theré
are three basics: the courts will be swamped in litigation as to whether a

contract meets the specifications of the law; a contract will no longer be
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bmdiﬂg: we can't afford it. The New York State law has been in force now

for eight years, five others for shorter periods. What has happened?

There has not been a significant number of court cases. We did a quick Lexis
S€arch and retrieved eight that cited the New York law. In one a tenant
Argued successfully that his lease renewal should be in Plain English. In

another the court found that a lease was not in Plain English.

Wha methods did New York businesses use to convert their contracts to
Plain language? Do New York consumers read their sensible and useable
“ntracts? How sensible and useable are the new contracts? These are
uestions which have not been asked. Once the plain language law was in
effect the only published interest was in the fate of plain language contracts
i court, Wef ound no detailed searches. No research projects were reported

that dealt with the contracts themselves. These are significant questions.

Do we need plain language laws? Robert Dick says, '1 am far from convinced,
though, that we in Canada need any plain English legislation to force us into
My mouty- David Mellinkoff, 'It would be better if legal writers mend their
Ways on their own; they can. But without the goad of some legislation, they

Won't

ManV British legal writers have mended their ways under the goad of public
Pressure from the National Consumer Council, the Plain English Campaign
ang Central government. Many British businesses do have plain English
®ntracts, But the NCC has decided that there are still too many who haven't

ng don't intend to. NCC's decision to campaign for a plain language law

s
YPborts Meltinkoff's prediction.
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Now we look at four laws to show their origins and the variety of coverage,

enforcement and specifications which they mandate.

The bills are:

New York State _
Requirements for the use of plain language in consumer transactions (Section
5-702 of the General Obligations Law). Introduced in February 1977, passed

later that year; amended in 1978; effective November 1978

Connecticut
An act concerning plain language in consumer contracts (Public Act No. 79-
532, 1979). Passed July 1979; effective 30 june 1980.

Province of Ontario

An act to require that consumer contracts be readable and understandable.
Bill 63, a private member’s bill proposed by Remo Mancini. Introduced 1
June 1982; defeated at second reading 27 October 1983.

Great Britain

Plain language bill: a bill to secure improvements to the language and layout
of certain contracts. Text of bill proposed by the National Consumer Council,
presented in Plain words for consumers: the langvage and layout of
consumer coniracts: the case for a plain langvage /aw; by Richard Thomas.

Published by the NCC in 1984. Not yet sponsored in Parliament.
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3.1.1 Clrgmns

The New York State law (sometimes referred to as the Sullivan law: it was

Sponsored by Assemblyman Peter Sullivan) was the first. All succeeding

laws are influenced by it.

It Seems likely that Sullivan was encouraged by the publicity surrounding
the Citibank forms (see Section 17.1) and the expectations it aroused. There
isa more direct connection. The law was the brain child of Duncan A.
MaCDonald a lawyer with Citibank. There is irony here. At first Citicorp
Vi80urously opposed the Sullivan law; it mellowed its position later. A
“nsumer organization, the New York Public Interest Group, lobbied for the

law,

We have not tried to discover the details of the origins of the Connecticut
law; we include it as an example of a law mandating detailed standards. It

Seems certain that part of the impetus was the passage of a plain language

lay by its neighbour, New York State.

The Ontario bill is the only Canadian attempt. Remo Mancini, a Liberal,
rodyceq jt as a private member's bill when he was a member of the
%Pposition, The bill was not supported by the Government and was

defeaeq.
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We know nothing of the origins of the bill. We have a copy of the bill. the
Hansard record of the debate and two press releases. The NCC included it in
Plain words for consumers Mr. Mancini's assistant remembers that there
was a newspaper article but could not locate a copy. Nothing turned up in

our InfoGlobe search.

We could not arrange an interview with Mr. Mancini. In the summer of
1985 his party formed the new government of Ontario. Mr. Mancini, as
Parliamentary Secretary to the Premier, had to commit all his time to
preparations for the first session of the Legislature. His brief official
biography gives no clues. He was born in [taly in 1952, emigrated to Canada
with his parents, attended Dalhousie Univesity, was elected to the

Legislature in 1975, was re-elected in 1977, 1981, and 1985.

One of the speakers in the house debate on the bill suggested that Mr.
Mancini had been influenced by newspaper reports of the Royal I nsurance

plain English contracts but we have no confirmation of this.

The National Consumer Council (See Section 23.1) is one of the original
players in the Plain Language Movement and one of its most knowiedgeable,
persistent and successful. Its decision to write and lobby for a plain
language law is significant in the light of the progress made in Britain by
voluntary initiatives to use Plain Legal English. Decisions about the
substance were based on the evidence of several years enforcement of a

number of plain language laws.

We have not located any professional discussion of the NCC bill, nor do we

know if they are close to finding a sponsor for it in Parliament.
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3.1.2 [Kinds of coniracts covered

A plain language law is enacted to ensure that standard consumer contracts
are written in Plain Legal English. The law must specify the kinds of
COntracts; it usually sets a dollar value fimit (varies from $25,000 to
sS0.000). Transactions can include bank loans and other credit, the

Purchase or rental of personal and household goods, rental agreements and

surance.

l'1~“>lll‘:=m<:e companies have often lobbied successfully to have their policies
Covered by a separate law. The 1978 amendment removed insurance
Policies from the New York law. The Mancini and NCC bills specifically

Include insurance contracts.

In the New York bill a ‘business’ is ‘any creditor, seller, or lessor’. In Ontario
Lis "a person who is not a consumer’. The NCC bill ‘includes a professional
Practice, any other undertaking carried out for gain or reward, and the
itivities of any government department or local or public authority’.

This is 4 major extension of coverage. It recognizes that government is a
b“Siness and that it does make standard contracts with consumers. For
®Xample in Britain local authorities are major landlords. The NCC bill

*®Quires that ail those rental agreements come under the law. Our contract

for this project is a standard government contract.
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3.1.3 Penalires

This Section of a plain language law must deal with two questions: What will
happen if a plain language contract is contested on the grounds that it does
N0t meet the standards for Plain English set out in the law?. What will
happen 1o businesses that make no attempt to comply with the law? All the

laws encourage compliance and impose penalties only after persistent

disregarq.

Under the New York law, if a business has attempted in good faith to
“mply, no action may be taken. If a business has made no attempt to
“mply, it is liable for actual damages sustained plus a penalty of fifty
dollars, p 4 class action the maximum amount is ten thousand dollars. No
Ation may be brought after both parties have performed the contract

Obligations.

Undel‘ the Mancini bill a consumer may rescind (cancel) the contract if it
®ntravenes the bill, and collect damages. If cancellation is not possible the

consllmer may collect damages. In both cases the court may award
e
¥emplary or punitive damages.
Under 1pe ncc bill, if compliance is attempted in good faith the court may
Warq damages equalling the estimated loss. If there has been no attempt

t
he court will jevy an additional 50 pounds.
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It seems clear that the amount of damages is so small that it will not attract
frivolous suits and will not burden the business involved. Only the Mancini

bill allows non-compliance as grounds for cancelling.
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3.1.4 Standards

A standar ds section describes some or all of the following points: word
Choice, sentence length, coherence, design, clarity and the imagined reader.
It is this section that shows the most difference. Should a bill offer general
Buidelines or demand specific features? The overwhelming opinion is for
8eneral guidelines, represented here by New York, Mancini and the NCC. As

Ve have said, Connecticut opted for specific measureable features.

The overall requirement is coherence and logic. New York and Connecticut

Xpress this as ‘coherent manner" Mancini and the NCC ‘coherent language'.

Mﬂncini seeks ‘logical sequence’ and the NCC 'logical order".

Word choice

The New York bill originally specified ‘common and everyday meanings’.
The 1978 amendment allowed ‘any word, phrase or form required by state
Of federal jaw'. |
Connectjcyt allows only ‘everyday words’ and specifies that the average

Vorg length not exceed 1.55 syllables.

Mancin; adds 1o the New York description ‘legal or technical words consistent
Vith generally understood meaning’. It forbids double negatives.

Nce allows 'words or phrases of a technical nature which are required for
Precise specification. |

Connecticyt is the only bill to deal with the form of words. It mandates
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simple active verb forms; the use of personal pronouns or shortened names
for both parties.
The bills using a general guidelines approach are following Mellinkoff’s

injunction to have a reason to use other than ordinary words.

Sentence length

Connecticut mandates an average length of 22 words, with a maximum of 50
words. Paragraph length must average 75 words, with a maximum of 150.
The Mancini bill says that sentences should be 'not unnecessarily long or

complex’ and forbids unnecessary cross-references and an exception to an

exception.

Design

New York does not mention design.

Connecticut, not surprisingly has the longest list of specifications:

type of readable size, minimum 8 pt; captions in bold face type or type
which stands out significantly, 10 pt. minimum; layout and spacing to
separate paragraphs and sections from each other and from the border of
the paper; 3/16" blank space between each paragraph and section; 1/2"
blank on all borders; maximum line length 65 characters; ink which contrast$
with the paper.

Mancini is satisfied with a laconic ‘minimum 10 pt. type.

The NCC bill requires that the contract ‘be clearly laid out; use lettering that
is easily legible; lettering of a colour which is readily distinguishable from
the colour of the paper"’.

All advise some form of suitable division and the provision of headings. .
Mancini requires a table of contents for contracts exceeding 3,000 Wdrds or3.

pages.
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3.1.5 A brref profife of the literature

Most of the articles have been published in professional law journals. In the
Uniteq States the proposal of a new plain language law brings a flurry of
articles in the state law journals about the necessity and the provisions;
feviews of the experience in other states; scantier attention once the law is

Passed. NCC(1984) and Mellinkoff (1982) provide the most complete

feViews of the legislation and the arguments.

The only survey by a Canadian is Fingerhut's The plain English movement in

Canagg: (1981). There is nothing in the 1985 Canadran Encyclopedia. As we

%aj e
A1d, we found no mention of Mancini's bill.

We have no information on the real progress of the NCC bill. The only
Professional journal article we found was in the Conveyancer, it described

the substance of the bill but did not take a position on it.

Mogy of the articles listed in the bibliography cover the same ground. They

Y :
®Peat the original arguments and cite the same few early articles. We
£

%Und no reports or analyses of court cases.

Inq 1981 article, Black presents a theoretical model for a plain language

L .
qW. It resembles the New York and NCC laws; Black advocates a generalist

appl‘oach.



116

Occasionally there is a lively moment. Thomas ends the section ‘The
arguments against’ in Pa/in words with this complaint from a business

person,

‘Consumers will easily comprehend some of the less attractive and onerous
terms of the contracts they sign.’

Thomas responds, ‘Precisely’.
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3.2 Haine Zempson § Research Review

Jen SCott sent us a typescript copy of Elaine Kempson 'S JASSIEHng DLbiIs
Doctimeants: g reviow of research (1985). (Kempson includes
%ministrative formes and leaflets in the term ‘public documents’). It
Updates to 1984 the 1979 Central Office of Information review. Kempson's

WOrk will have sreat influence on the evaluation and testing of documents.

She divides the research into three categories: pre-design considerations,
design stages, post-design stages. We begin with the post-design stage since it
15 the tnost controversial. The central question is: Should forms be tested
in‘uﬁe, of can we rely on nonnse studies? Here is Kempson's quote from
Diang Firth (1980): Firth's conclusion is supported by many others whom
Rettpson, cites.

The only way to find out in detail about a document (its impact, appeql,

design and comprehensibility) is to study it in use and ascertain users

Teactions to and comprehension of it. This does not need to be carried out on

2 8tand scale with a wealth of quantitative data. The most meaningful

SPProach is a qualititative /interpretive one, for example, depth interviews,
TOUp discussions and observations.

Here are Kempson's observations on readability formulas:

Much of tnis work relates to the validity and usefulness of readability
or{hulae as @ means of testing public documents. A number of authors have
“EVieweq the research evidence and have generally reached the same
%clusiong.
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¥ T

The statistical validity of ot formulas for public leaflets iz questionatle,
Most have Leen validated against educationa] texts, using t-:l’ wolchildren,

¥ They are incapable of distinguishing between sense and non-sense texts.

¥ They do not measure a wide range of other factors that ars W T alfect
fomprén»ﬂnqwn These include grammatical constructione, oreaniss tmn of the
text and graphics and typography.

¥ They cannot measure text against the knowledge and needs of an intended
audiefie.

& Kt

On Cloze basts (3ee Section 6} ‘It is questionable whether they are valuable
for evalnating public documents. They have been used for this purpose but

werse not found to be especially nseful.’

Kerapson, and the other researchers she reports, support in-use research
and seriously question the results of mangled text devices such as
readability formulas and Cloze procedures which are part of tionuse

researcl.
We niow look briefly at Eempson's two other stages: pre-design and design.

Fre-design considerations include:
1 proposals for an owerall desigts process
2 the use of leaflets and forme

3 the ways people read public documents

1 A systems design diagram developed by Patricia Wright (1981) is
cotuplete and clear; other descriptions show little variation. The
effectiveness of documents is jeopardized when parts of the process

ignored or forgotten. Research is needed not on the process but on nieglect of
the process. |

Z Kempsotr reports some research on the use of leaflets displayed in

agencies and enclosed in mailings. We have found no research and little
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Twareness of this important stage.

3 Research baged on the assumption that the meaning is entirely within the
teut iz rio longer valid. Kempson reviews the research which shows that
teaders go beyond the text when they interpret it. Protocol analysis is a
fl tool: readers think aloud into a tape recorder as they iy to maks

us

T

Sense of 3 docutnent. Analyses of the transcripts show the strategies they
Use. The transcripts also identify points in the documment where readers

have trouble. Those poinifs are examined to diagnose the causes.

The design stages are: guidelines, the language of forms, organising the
Content, typography, itiustrations, typesetiing.

A1 of these are covered in the research Kempson reports and the documents

We have locked.at. We have the same comment ag for the design process:

We have excellent gnidelines. We need to promote their use.

Are in-nge post-design form tests new? Sit Derek Ravner quotes the

following story at the beginning of s review of administrative forms in the

Britisy governtnent (See Section 1810

Lord Salter tin his Aemoirs o & vl servany Faber & Faber, 1969) recalls
*he intimacy with which top officials in the new welfare administration were
iVolyed in ensuring that it made sepse(onr italics] outside Whitehall The
Steps taken to explain the National Health Insurance Act 1912 to the
Mitnerons Friendly Societies through which it would be administered
Meindeq one rather ‘ingenious device’. This Was to choose an ordinary

Mortal as the editer of all circulars.

It was his task to read therm at the last stage befors the actual issue, and W

! f»‘f@.r thetn back to the branch office which was fesppsible for the drax.'t if' )
“i¥re was anything not immediately intelligible to Tum. It was a severs, but

Salutary, test for the specialised official’



120
sif Detrell Rayner coraments, Too few forms now in circulation seem to have
been subtnitted to a similar test’. Recent reports from Britain show that

many more fortns are being tested with such ingenious devices,
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3.3 Catalysts and players

3 ..
3.1 Writing teachers

We have found a large number of articles and some text books offering
advice to lawyers on how to write clearly. They follow the same pattern as
the articles and texts in large numbers published for students in ‘writing’
Courses. Most ignore the rehearsing and drafting stages. The advice
a3sumes that the writers know what they want to say, in fact have written
everal drafts, and are now ready to do some shaping and adjusting for an

audience’. Most of this is editing advice. The practice exercises give us

Practice in editing

The advice does not go behind the rules. ‘Use the active voice’ (or 'The use of
the active voice is the preferred mode’). Why should we avoid the passive?
Because '‘Prose that clouds responsibility also diminishes humanity’. Mitchell
is telling us that ‘a line runs from the meditations of the heart to the words

of the mouth’. We have to change the way we think in order to change the
Vay we write. Writing is thinking.
Most of the articles and books assume that the way to improve one’s writing

s to buy a book or read a series of ‘how to’ articles. When law schools

83Sume that their students are already writers, what do they know of the

Writing courses the students have 'been exposed to’ or the kinds of essays

they have written?
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James Moffatt, an American English teacher, divides school, college and
university writing assignments-into four categories:

I Transcribing and copying

2 Paraphrasing, summarizing, plagiarizing

3 Crafting a conventional piece on given subject matter

4 Revising inner speech, authoring: the authentic expression of an

individual's own ideas which the author has synthesized

Law school admissions officers need to discover whether applicants have

grappled with the fourth category. Law school faculty members need to

examine the writing tasks they assign.

When we assert that writing is a craft we cannot accept the ‘how-to' method.
We must take on the idea of craft studio, the craft studio of the Judges’

Writing Institute, of the University of Windsor Law School writing course, of

the Cornell Manuscript Club.

When EB. White was Strunk’s student at Princeton he belonged to the

Manuscript Club; Strunk was a member. They met on Saturday nights.

Each member arrived bearing something he had written - a sketch, a poem -
which was then deposited, unsigned, in a cardboard box. After a round of
shandygaff and some light connversation, Professor Sampson would open the
box and read the compositions, a ritual followed by a discussion period.

Do we need any more examples?
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3.3.2 (onsumer Groups

National Consumer Council, Great Britain

One of the most influential players in Britain . Because of its closely
fesearched and well-written documents has had a great influence world
Wide.

Ncc works closely with the Plain English Campaign to promote and publicize
Plain English. NCC is lobbying now for a plain language law (see Section 22).

They receive a lot of attention in the British Press.

Consumers' Association of Canada
At its 1981 annual meeting the Alberta Section passed a resolution that the

CAC ‘injtiate the investigation and research into the possibility of "Plain
English- being implemented in the preparation of legal documents’. The
Tesolution was sent to provincial Ministers of Consumer Affairs and

A“,Ofneys-General. The president reports that ‘not too much has happened’

83 a result’.

Consumers’ Institute, New Zealand
M°Inbers have launched a ‘Fight Gobbledegook' campaign. Details are

feported in the Jan 1985 issue of Consumer:

3.3.3 Design cenlres
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Document Design Center, Washington USA

Is part of the American Institute for Research. It identifies and sponsors
research projects, publishes manuais, handbooks and a monthly newsletter
Simpy Stated Directed a major research study on law school writing courses
and teaching law school faculty to te_ach writing. Provides consulting service

and maintains a large research collection.

Forms Information Centre, University of Reading England

A direct result of the Rayner Review (Section 18.1). Established in 1982
with funding for three years (we don't know if this support was renewed in
November). It is connected with the University's Department of Typography
and Graphic Communicaton.

Jen Scott, a graduate of that Department, established the centre. Her
mandate is 'to collect all books, publications and information relating to form
design, writing, testing and planning. The Centre has a large collection of
sample forms and contracts. It publishes information series, bibliographies
and research reports.

A good deal of Jen Scott's work is as consultant to government departments
who are setting up Forms Units. .

This small centre has had an enor mous influence in improving
administrative forms and influencing the writing and design of legal
documents.

An example of the influence one person with imagination, hard work and

determination.
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3.3.4 Fain fnglish Campagn

How can we convey the force, energy. enthusiasm of this group. It was
Slarted by a fighter, Chrissie Maher. She didn't learn to read and write until
She was seventeen. She founded a community newspaper and when she
discovered that a lot of people couldn't read it she founded a plain English
Paper, the L/verpool News

In 1976 Chrissie and Martin Cutts set up a Forms Market in a working class
Deighbourhood to offer advice about sbcial security benefits. They
discovered that the DHSS benefit application forms were terriblc:. Chrissie
and Martin persuaded DHSS to let them redesign one form. They reduced
the 8 pages to 4 (a S0% saving in paper cost). More importantly. there was
an increase in the take-up of the benefit.

In 1979 Chrissie and Martin. formed the PEC. Every year they present the
PEC awards for the best-designed forms of the year, and the worst.
EV‘?l“}'one is asked to send in contenders and they do. The ceremonies are a
big event and have included Lord Denning and stage and television stars as
Presenters.

PEC as well does solid work in re-designing forms, labels and instructions.
They publish a newsletter, Plarn English, and work closely with the NCC and

80Vernment departments.

A Plain English Campaign has been formed in Auckland New Zealand ‘to
Promote and train people in the use of plain language’. C. Cosgriff sent us

this news in a December letter. We did not have time to investigate.
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3.3.5 (Canadian Law [nformation Counci/

Plain English is an important part of CLIC's Public Legal Education and
Information (PLEI) work. CLIC maintains and publicizes a research
collection; provides custom bibliogtaphies via its computerized data base;
plans and implements research projects; funds and reports research. Gail
Dykstra, Director of the Legal Information Secretariat, has established a
working network of people who are interested in plain language. CLIC is a
Canadian combination of some of the functions of the Design Centres and the
PEC.

3.3.6 Law Reform Commissions

We mention two initiatives by the Law Reform Commission of Canada as
examples of what Commissions can accomplish:

Study on access to the law. Report published in 1975.

Project on the redesign of some federal government administrative forms

under the direction of Mr. Justice Allen M. Linden (in progress)

A Bill to establish a full-time Law Commission is before the New Zealand

Parliament. The Bill states that in making its recommendations the
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Commission is required to ‘have regard to the desirability of simplifying the

€Xpression and content of the law, as far as that is practicable.’

3.3.7 llarity

This is a new (1983) group of British solicitors interested in the
Simplification of legal English. Its founder is John Walton, the Bradford City
Solicitor involved in the design of a plain English contract which won a PEC
AWard. It presently has 300 members, some living outside of Britain.
Achievements include three-day legal writing workshops and a’newsletter
Clarity. | .J

Their aim is ‘the use of good, clear English by the legal profession by
voiding archaic, obscure and over-elaborate language; exchanging ideas and

Precedents: exerting a responsible influence on the style of legal English,

With the hope of achieving a change in fashion".
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3.3.8 Law Socreties and Bar Assocrations

These organizations promote plain English through their journals and

professional development courses.

The Michigan Bar Association is one of the most active. The November 1983
issue of their journal was devoted to Plain English. They have a permanent

Plain English Committee and are supporting the passage of a Michigan plain

fanguage law.

The New Zealand Law Society has established a committee to promote clear
drafting and use of plain English. It conducted a national seminar in 1983

and includes brief articles in its newsletter.

3.3.9 ‘fnglish teachers

We are all influenced by our school English teachers whether we are lawyers
or not. We have discussed the work in writing and reading research,

planned and conducted by English teachers, which is changing how we write

and how we teach writing. ~

Robert Eagleson is an Australian English teacher who has had a direct
influence on how legal documents are written. He has just finished a year of

work as Special Adviser on Plain English to the Australian government. This
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Year he is working part-time as a Law Reform Commissioner for the State of

Victoria (see Section 19.1).

In 'real’ Life he is a member of the University of Sydney English Department
and has served as president of the Australian Association for the Teaching of
English. He became involved with plain language and the law in 1976 when
a1 insurance company consulted him about a plain English project. He has

just sent us a copy of his report of a two-month visit to the United States and

Great Britain to review progress in Plain English.

3.3.10 Law Schools

In general Canadian law school faculty expects that new students are already
Competent writers. Diane Reaume, First Year Co-ordinator, says that the
Admissions Committee seldom looks at the essay question which is part of
the LSAT qualifying exam. The first year legal research and writing course

has apout fifty students; it meets as a whole class.

It can pe different. At the University of Windsor, Helga Kutz-Harder,
shakespearian scholar and teacher of first-year writing courses in the
English Department, developed a writing course for law students. She gave a
%eries of five lectures based on the common rhetoric errors she had
discovered in a year of reading law students’ work. She showed them how
o recognize the same problems in their own writing and how to solve them.
She aiso scheduled individual writing conferences. The teaching and

leill‘r.u‘ng were always based on the student's own work in progress. She read
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the piece aloud and posed questions as a reader, ' What's keeping me from

understanding this?’ She identified the reader's problems with the writing.

The writer worked with her to find the solutions.

At Auckland University law students are introduced to Plain English in a

drafting course which is part of their final year.
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3.3.11 A sample of governmen! initialives

The Australian government is including a chapter 'Plain English in official

Writing' in its new style manual (in press). It will be Chapter 1.

The US. Department of Commerce uses plain English in all its writing 'to save

the public's time and money. Secretary Malcolm Baldridge quotes William

Strunk to his staff.

3.3.12 7The Plain English Exhibition

The Exhibition opened in August in Whitehall; it was sponsored by the
Cabinet Office and the Plain English Campaign. It showed how government
departments have used plain English and clear layout to improve their
fOrms; how medical labels and instructions on household goods can benefit
from Plain English. Prime Minister Margaret Thatcher attended and urged

Citizens 1o complain about government forms that were hard to understand.

3.3.13 Popular press, radio and tele vision
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Newspapers print news releases about plain language. They often run a
foliow-up story by a columnist and frequently an editorial. The stories are

picked up by wire services such as the Canadian Press.

We noticed this pattern - news release, think piece, editorial, wire service -
when we examined our large collection of press clippings from the NCC. We

saw it again in the Bank of Nova Scotia clipping file which Terri Foden sent
us.
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3.3.14 Jechnical press |

British in-house and trade publications for the printing industry regularly
Carry features on forms design. The industry as a whole has worked closely

With Jen Scott and the Forms Information Centre.

3.3.15 Commercial form printers

Their designers, by advice and example, influence forms design. Bill Harris
Supervisor of Forms Design at Moore Business did important work with the
BNs team (See Section 17.2). He has compiled a forms design guideline, a

Clear detailed list of questions to be asked during the forms design process.

The first questions force analysis of the seed for the form.
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3.4 Canadran Chronology

1975

Role of legislative counsel and the continuing quest to exorcise

‘ambiguity, obscurity, and disharmony' f rom our statutes
University of Toronto Facully o' Law Revrew 33 91-99

Bruce §
Jailbirds in a prison of jargon \
Canadian Banker and JCB Review 82 43-45

Friedland M L . o
Access (0 the law: a study conduered for the Law Reforn Lommission

of Canada
Toronto: Carswell

1977

Goldenberg s
Plain English is caiching on
Financial Times 10 4-5

1978

Royal Insurance issues its first Plain English contracts

Doney S
Plain English set for a comeback-
Toronto Star 18 Nov 1+

Legajese out, English in as New York passes law
Financial Times of Canada 13 Nov 24-25
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1979

Bank of Nova Scotia issues first Plain English contracts

Driedger E A
The composition of legislation: legislative froms & precedenis 2d ed
Ottawa: Department of Justice

1980

Dick R C
Plain English in legal drafting
Alberta Law Review 18 509-514

Firby D
Two companies take fog out of their legal language
Windsor Star 7 Feb

Manning A
An evaluation of lhe readability of publications regarding federa/
1aws
Ottawa: Department of Justice

Roseman E
Plain English will eliminate confusion in legal documents
Globe and Mai/ 8 Jan TI

Smith B
Legal jargon replaced on Scotia loan forms
Joronio Star 8 Jan 5

Winter F
Legalese, bafflegab and plain language laws
Canadian Community Law journal 4 5-14
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1981

Consumers' Asscociation of Canada (Alberta).
Annual Meeting Resolution that CAC (Alberta) inititiate
investigation and research into the possiblity of Plain English’ being

implemented in the preparation of legal documents

Felsenfeld C
The plain English movement in Canada
Canadian Business Law journal 6 446-452

Felsenfeld C, Cohen D S, Fingerhut M
The plain English movement - panel discussion
Candian Business Law Journa/ 6 408-452

Fisher J
A call to all communicators to join the plain English movement

Marketing 16 July 21+

Ritter p A
Simplification of legal language and the Bank of Nova Scotia plain

language mortgage form ’
University af Torotnto Facully of Law Review 39 170-179

1982

Il"slll'axme Bureau of Canada publishes Plain English insurance policies

Harper T
Drop legalese hereinafter, lawyers told
Taronto Star 2 Sept Al

lackson p g, crarke B C . . B
"Clear language” - the industry's drive for policy form readability

Canadian Insurance Agent and Broker June 14+
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1983

A private member's bill in the Ontario legislature ‘To require that consumer
contracts be readable and understandable’ does not pass second reading.

Brett G
Plain language mortgages cut legal lingo
Toronto Star 27 March

Law and learning: report by the Consultative Group on Research and
Fducation in Law

Ottawa: Social Sciences & Humanities Research Council

Toward a tax act that Canadians can understand
Financial Times of Canada 71 13

1984

Federal Department of Justice provides 3.7 milion dollars to establish a
Public Legal Education and Information (PLEI) Program within the
Department. It includes a workshop and research program.

City of Toronto

Report of the Mayor s Task Force on the (ity ol Toronto Zoning By -
Law

Edwards S E
Drafting fiscal legislation
Canadran 7ar fournal 32 739-744

Freedman §
The law as literature
Saskatchewan Law Review 49 319-327

Jakob K
The complete guide 1o policy wriling
Toronto: Carswell
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Tremblay R, Journeault-Turgeon R, Lagace ]

Guide de redaction fegisfative o _
Quebec: Ministere de la Justice Direction general des affaires

legislatives
1985

Canadian Department of Justice funds research project on Plain language and
the Jaw

Canada Department of the Secretary of State y
The Canadrian style: a guide lo writing and ediling

Hamilton: Dundurn Press

Canadian Bar Association Ontario Young_Lawyers' Division
Legal research and writing: 2 seminar
Unpublished

Darvifle R

The trouble with legal language -
Ottawa: Canadian Law Information Council

Darvitle R, Hiebert M
Small claims court materfals: can they be read? can they be

Understood? . "
Ottawa: Canadian Law Information Counc

Darville R, Reid G B .
Guidelines for wriling, editing and de%’”’_fﬂ
Ottawa: Canadian Law Information Counct

DiCk R¢

Legal drafting 2nd ed
Toronto: Carswell
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Dinsmore P, Dyksira G
Readbility and legal writing: a preliminary list of (L/Cs fegal
nformation secrelariat foldings
Ottawa: Canadian Law Information Council

Kess ] F

Psycholinguistic principles applied to fury instructions: a biblitograplly
Ottawa: Canadian Law Information Council

Kess ] F, Moppe R A

Formulating Canadian jury instructions: an exercise in applied
lingusiriics

Victoria B C: Department ovainguistics University of Victoria
Unpublished

1986 in planning stage

Canadian Law & Society Annual Meeting: a symposium on Language and the
Law

Law Society of Upper Canada: writing workshops on legal drafting and
writing. ‘
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3.5 (bservations and Recommendations

3.S.1 (anpadian Plam Language Cenlre

Much vatyable and interesting work is taking place in Canada which is not
Feported and not widely known. Individuals are working in isolation from

Others. CLIC provides exceptional access to networks and resources. That

Work needs to be expanded.

We recommend the establishment of a Canadian Centre with a mandate

Similar {0 that of the Document Design Centre, Washington and the Forms

Information Centre, Reading (see Section 23.2)

The Centre's main functions would be to:
Aquire, maintain, and actively promote a research collection across the

neCessary range of disciplines. CLIC has an excellent nucleus
Provide a consultant service for outside writing and design projects
Arrange workshops and seminars

'deﬂtify and implement research projects
encovrage and facilitate the writing and publication of reports of Canadian

Work

3.5.2 Research inlo the processes af legal Wriling

Legay writing is collaborative, seldom individual. Recent advances in

de"elOping theories of the writing process and of teaching methods have
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come about through case study observational research of professional

writers as they are writing, students as they are writing, teachers as they
are teaching.

We recommend a series of research projects on the writing process of
individuals and groups as they write legal documents.

We recommend a case study of judges pariticipating'in a Writing Institute.
Publication of the lectures given at the Institutes would be valuable.

We recommend case studies of the writing experience and writing processes
of new law students and those students as they progress through law school

and the bar examination courses.

3.5.3 Administrative forms

Forms reform has been very successful in Britain. We believe that similar

initiatives would be worthwhile in Canada.

We recommend that projects should be initiated to:

plan an administrative forms review similar to the Rayner Review (Section
18.1)

encourage co-operation amongst those responsible for forms

ensure that the relevant research is made available

prepare a forms guide based on the DHSS model (Section 18.2)

3.5.4 Plain English Campaign

The British Plain English Campaign (see Section 23.3) gives ordinary citizens
the opportunity to be involved. Its annual awards get a lot of press coveragé
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in an atmosphere of fun and goodwill. It takes Plain English out of the
Cademic and scholarly worlds. The PEC has improved forms. contracts,

8uarantees and labels. It is now nsormal for citizens to expect Plain English

legal documents. .

We recommend the establishment of a Canadian Plain English Campaign.

3.5.5 Standard consumer coniracts

We recommend projects to:
Drepare a series of case studies of Canadian Plain English contracts (Sections

16.3 - 16.5)
Irace the history of Canadian standard contracts

®Xamine standard government contracts

3.5.6 form books

Law firms and businesses use the standard forms supplied in form bookg or

by legal stationers. If these were written in Plain English many consumers

Vould penefit.

We recommend projects to:
Rake a critical study of published form books, forms and software packages

in 8eneral use in Canada
‘vestigate ways to encourage publishers to produce Plain English forms

Collect and publicise Plain English forms used in private practice
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3.5.7 Starutes, regulations and by -laws

We recommend projects to:

examine representative statutes, regulations and by-laws to find out who
does consult them

examine statutes, regulations and by-laws to identify those which set

conditions on how contracts must be written; determine if the conditions

preciude Plain English
compile a bibliography of legislative drafting manuals

prepare a guide to Plain English legislative drafting which could be used in

all jurisdictions

3.5.8 Plain language laws
Few business firms use Plain English contracts voluntarily.

We recommend that the Department of Justice begin work on a model

Canadian plain language law to present to the appropriate provincial
authorities.

3.5.9 Dictionary of Canadian Legal Usage

The design suggested by David Mellinkoff in 'The myth of prgcision and the
law dictionary' (1983) is the one we favour. The compilers would favour

Plain Legal Language terms.
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3.5.10 Guide fo non-séxist fegal wriling

There are useful general guides in print. We recommend another because of

the particular problems of legal documents.

3.5.11 Writing instruction for new judges

The annual Writing Institutes cannot accept all the applications.
We recommend a review of the courses and guidelines for new judges.
Desien and implement writing courses on the principles we have outlined in

the jurisdictions where such courses are not already in place.

3.5.12 7herole of metaphor in legal wrilmng

Lega| writing is assumed to be free of metaphor. Our reading does not bear

OUt the assumption.
We recommend a study of the role of metaphor particularly in Candian legal

wr iting

3.5.13 Plain french

Is there such a thing? What are the style manuals? What is the influence of
the civil code? Is the emergence of co-drafting in two languages (in effect

federalty since 1974; in the Province of Ontario more recently) changing the

%yle of legal French?
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4

SouRrces

Introduction to the bibliograply

Ve have divided the bibliography into subject categories. They are
®ssentially our working categories, the divisions which helped us make sense

of the material. They do not correspond exactly to the sections of the

inquiry,

The General Section includes material on reading and writing research. The
Legaj Writing Section contains articles dealing with a broad range of types
of legal documents. Teaching Legal Writing includes law school courses,

Professional development seminars and workshops, and in-house courses.

We had hoped for a software package which would allow us to index each
item and repeat it in the appropriate sections. The software didn't work.

We repeated some jtems manually but we did not have time to do this on a
Consistent basis. Most appear only once.

We have ysed the citation format developed for /n/armation design: ihe

%sion and evauation of signs and printed maleria/(1984). This book
“ntains the papers presented at the NATO Conference on Visual

p"esﬁmation of Information, Netherlands 1978.
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Bl GENERAL

Bird R (1983) ]
Usbaorn s concise faw dictionary 7th ed
London: Sweet & Maxwell

Bishop 0 (1981) ‘
Canadian offrcial publications
Oxford: Pergamon Press

Britton J (1970)
hought and learnmng
New York: Penguin

Emig J (1983) 3 .
The web of meaning: essays on Wriling, leaching,
Lhinking Edited tpr Goswami, M Butler
Upper Montclair N J: Boynton/Cook

Jfearnmng and

Fowier H W (198 . .
A d,a,b(,,a,ﬁ(’,f modern English usage 2nd ed revised by Sir Ernest

Gowers _
Oxford: Oxford University Press

Gall G L (1977)
The Canadran /egal system
Toronto: Carswell

Gould 5 J (1981)
The mismeasure af' man
New York: Norton

Gowers E (1954)
The complete plain words
London: HMS

Gowers E (1973)
The complete plain words Revised by B Fraser
London: HMSé7
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Hardy B (1977) _
Narrative as a primary act of mind
in: 7he cool web Meek M, Warlow A, Barton G eds
London: The Bodley Head

Joos M (1961)
The five clocks
New York: Harcourt Brace Jovanovich

McMenemy ] (1980)

The fanguage of Canadian politics: a guide lo imporiant lerms and
concepls
Toronto: Wiley

Milter C, Swift K (1977)
Words and women
New York: Anchor Press

Mitchell R (1979)
Less than word's can say
Boston: Little Brown

Mitchell R (1984)
The leaning tower of Babe/ -
Boston: Little Brown
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This section is intended to give a sense of the Kinds of articles about plain
language and the law that are being published. Itis only a sample. We have
divided it into three parts - Canadian, American, British - and arranged each

part chronologically.

We uncovered most of the Canadian items by an on-line search of Canada’s
national newspaper, the Globde and Mar/. The indexing in that data base,
InfoGlobe, is not completely reliable. The search failed to turn up items
Which we knew were there. The Bank of Nova Scotia clipping file produced
most of the items surrounding the BNS Plain English forms. We used the
clipping file at Metro Toronto Reference Library, City Hall, for items on the
Toronto Zoning By-law (Section 19.3) but we do not list any of those items.

The Canadian Broadcasting Corporation is indexing its national radio
Programmes on a selective basis. They had nothing yet on our topic. The

local CBC item is from the BNS file.

Major American newspapers are well indexed.

The British items are a selection of some of the most recent from the 200
newspaper clippings we photocopied at the National Consumer Council,
London. We expect that this collection will be available at the Canadian Law

Infor mation Councit, Toronto.
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“Baldridge zaps useless words; the secretary plots a killer computer

Washingron Post 27 Jan DI

“Lexicon” (1983)
New Fork Times 1 Jul AlO

Baker R (1983)
“All that monies”
New York Times 20 Jul A19
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"He thins out the lawyers’ underbrush”
Washington Post 15 Sep A21

Davies P (1984)
"Despite Orwell, ‘Oldspeak’-not 'Newspeak'-lives in 1984"
Christian Science Monitor 19 January 26

British

Ballantyne A (1985)
“Thatcher checks forms of red tape” .
Manchester Guardian 8 Aug 3

“Don't be afraid to query jargon, PM says" (1985)
Belfast Telegrapl 8 Aug

"Fighting Gobbledegook" (1985)
Birmingham Post 8 Aug

Jones G (1985)
“Whitehall to lose more of its red tape”
Daily Telegraph (London) 8 Aug 5

"PM gives a word of advice to the baffied” (1985)
Western Mai/ (Cardiff) 8 Aug

"Red tape under attack™ (1985)
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“Plain-talking Thatcher hails war against jargon”
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“Plain Speaking” (1985)
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Robins D (1985)
"Writing labelled a danger”
Lincolnshire bcho 12 Aug



211

B14 LAW AS LITERATURE

Bates F (1980)
A reflection upon law and literature
Chrity s Law Journal 28 13-21

Freedman S (1984)
The law as literature
Saskarchewan Law Review 49 319-327

Gopen G D (1984) _ .
Rhyme and reason: why the study of poetry is the best preparation for

the study of law
College fnglish 46 333-347
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Toronto: McClelland and Stewart
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Law and language: Cardozo's jurisprudence and Wittgenstein’s

philosophy _
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The legal imagination: studies in the nature of legal thought and

expression
Boston: Little, Brown
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Law as language: reading law and reading literature
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Thi invisible discourse of the law: reflections on legal literacy and

general education )
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CONVERSATIONS

Louise Abdelahad
Research and Statistics Section
Department of Justice Canada

Mary Lou Benotto
Barrister & Solicitor Chappell, Bushell & Stewart Toronto

Young Lawyers Committee Canadian Bar Associaton-Ontario

Gerard Bertrand
Chief Legislative Counsel
Department of Justice Canada

Annie Cote-Kennedy
Coordinator Communications Branch
Ministry of the Attorney General Ontario

Jacques Desjardins
Senior Counsel Privy Council Office
Department of Justice Canada _
[Members of this Office draft Regulations]

Gerry Dewsbury

Deloitte, Hoskings & Sells . _
Consultant for the management study of the Planning Department City

of North York Ontario

Robert C. Dick
Barrister & Solicitor Rogers, Smith, Dick and Thomson Toronto

Author of Zega/ drafting Drafting counsel for Bank of Nova Scotia
plain language consumer contracts

Gail Dykstra
Director .
Canadian Law Information Council
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Frank Fecteau
Senior Manager Communications Planning & Publications
Ministry of Community and Social Services Ontario

Gordon S. Findlay
Communications Manager Royal Insurance Canada
Co-ordinator of Royal's plain language general insurance policies

Teresa M. Foden
Solicitor The Bank of Nova Scotia
Drafter of current plain language consumer contracts

Dari Golshani
Co-ordinator Standard Forms Program
Ministry of Government Services Ontario

The Hon. Mr. Justice W.D. Griffiths
High Court of Justice for Ontario
Originator of the Canadian Judicial Writing Programme

Sally Hall
President Consumers’ Association of Canada

William B. Harris
Supervisor Forms Design
Moore Business Forms Toronto

David E. Jackson
Manager Insurance Services
Insurance Bureau of Canada
Responsible for IBC plain language policies

Miro Korsik
Senior Forms Analyst Record Services Division
Ministry of the Attorney General Ontario
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Helga Kutz-Harder
Program Officer The United Church of Canada o
Developed and taught a writing course at the University of Windsor Law

School

Alex Langford o ‘
Chairperson Canadian Bar Association-Ontario

Norm Larson
Assistant Deputy Minister '
Department of the Attorney General Manitoba

Don MacPherson
Programme Division
Department of Justice Canada

Douglas A. Neale
Director Information and Communications Services Dnvxsnon

City Clerk's Department Toronto

Don Newman
Commissioner of Planning

City of North York Ontario - '
Dis};ussed management survey Which recommended plain English

Denise Reaume _
Coordinator First year studies
University of Toronto Law School

Rosemary Regan '
Solicitor Toronto-Dominion Bank Torqnto .
Co-ordinator of first Bank of Nova Scotia plain language contracts
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Meg Richeson
Programme Division
Department of Justice Canada

Glen Rivard
Programme Division
Department of Justice Canada

Arthur Stone
Senior Legislative Counsel Ontario

E H Welch
Record Services Manager
Ministry of the Attorney General Ontario

E C Whiteley
Plain language consultant, forms revision project
Law Reform Commission of Canada

Ginette Williams
Senior Counsel Privy Counsel Office Section
Department of Justice Canada
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CANADIAN

CANADIAN BUSINESS AND CURRENT AFFAIRS 1982-19 8§
Online edition of Canadian Business /ndexr and Canadran Newspaper

Indery

CANADIAN BUSINESS INDEY 1975-1985 . '
Indexes over 170 Canadian serials in business, industry, economics and

related fields.

CANADIAN NEWSPAPER INDEX 1975-1985
Selective indexing of seven major Canadian newspapers. From 1982

onwards, part of (B & (A

CANADIAN PERIODICAL INDEXY 1975_- 1985 _
Indexes 137 Canadian periodicals in all subject areas.

INFO GLOBE Nov.1977-Aug.1985 N
Comprehensive online index to the full text of all editions of the Glode

and Mar

PERIODEX Index analytique de periodigues q’e /anguq francaise 1975-1983
Indexes a selection French periodicals in all subject areas.

RADAR: Repertoire analytique d articles de revues du Quebec 1975-1983
Indexes periodicals published in Quebec in all subject areas.

POINT de REPERE 1984-1985
Continuation of both ZER/ODEY and FALAR.
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INSURANCE BANKING BUSINESS

INSURANCE ABSTRACTS 1979-1984 (Nov)

Indexes over 100 journals. Database includes L#e /nsurance Index
and Property & Liability /nder.

INSURANCE PERIODICALS INDEY 1975-1979
Indexes the trade journals.

ABI/INFORM 1971-198)

Worldwide business and management information. More than 500
publications including 140 non-US. ’

BUSINESS PERIODICALS INDEY 1975-1985
Indexes 300 English language business periodicals, mostly American.

BUSINESS PUBLICATIONS INDEX AND ABSTRACTS 1983-1985

Print version of Management Contents database. Includes conferences
and proceedings.
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GENERAL

CONSUMERS INDEY T0 PRODUCT EVALUATIONS AND INFORMA TION

SOURCES 1973-1985 ‘
Indexes a variety of non-technical magazines.

MAGAZINE INDEY 1973-1985 . . .
Indexes more than 435 popular magazines (including a few Canadian).

NATIONAL NEWSPAPLER INDEY 1979-1985 . '
Front page to back page: (Aristian Science Manitar, New Fork Times,

andWall Sireel journal

PUBLIC AFFAIRS AND INFORMATION SER VICES /P.A.Li/ 1976—1_985
Indexes 1,200 English language journals in all fields of social science;

8,000 non-serial publications.

READERS GUIDE TO PERIODICAL LITERATURE 1 9?5 -1985
Indexes 160 general interest American magazines

THE TIMES INDEY 1975-1985 )
Front page to back page coverage of 7he 7imes al Landan.
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LINGUISTICS, LANGUAGE, WRITING & READING RESEARCH

BRITISH EDUCATION INDEX 1975-1985

Indexes 300 periodicals for articles of permanent educational interest,
mostly British.

BRITISH HUMANITIES INDEY 1975-1985
Indexes 400 British and Commonwealth journals.

CANADIAN EDUCATION INDEXY 1975-1985
Canadian periodicals, books, reports.

ERIC (Educational Kesources Information Center/) 1980-1985

includes Resources in Fducation and Current lnderx (o Journals i
Education

Covers education and cognitive fields. Includes report literature.

HUMANITIES INDEY 1974-1985
Indexes English language American, Canadian and British journals in
the fields of language, political criticism, history and philosophy.

LANGUAGE AND LANGUAGE BEHA VIOUR ABSTRACTS (LLBA) 1973-1985
Prepared by Sociological Abstracts.

MODERN LANGUAGES ASSOCIATION INTERNATIONAL BIBLIOCRAPHY
1970-1983

Indexes books and journal articles on the modern languages, literature
and linguistics.

SOCIAL SCIENCES INDEY 1974-1985
Indexes over 300 English language American, Canadian and British
periodicals. Includes law and public administration.
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GOVERNMENT DOCUMENTS

BRITISH OFFICTAL PUBLICATIONS 1981-1985
Includes Hansard everything tabled in the House and some EEC

documents

CANADIANA 1975-1985 o
National bibliography; includes federal and provincial government

documents

MICROLOG 1979-1985 o o
Selective indexing of Canadian federal and provincial publications;

includes some municipal and quasi-government agencies.

NATIONAL TECENICAL INFORMATION SERVICE 1264— 198 5
Research sponsored by the US government and its agencies.

US GOVERNMENT PRINTING OFFICE CATALOG  1976-1985
Covers all official publications.
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LEGAL

INDEY 1o CANADIAN LEGAL PERIODICAL LITERATIRE 1963-1985
Indexes Canadian legal journals, legal articles in other journals.

INDEX to LEGAL PERIODICALS 1975-1985

Covers over 400 periodicals from the US, UK, Canada, Australia and
New Zealand. Now online retroactive from August 1981,

LEGAL RESOURCES INDEY 1980-1985 (index began in 1980)
Indexes over 660 key law journals: mostly US, fair number UK,
Australia, New Zealand, some Canadian. Also indexes S law
newspapers, monographs, US government publications. Reprints
related material from Magazine Index and National Newspaper Index.

LEXTS

Comprehensive, retrospective on-line collection of American, British

and French legal materials. Chiefly case reports but includes some
other documents.
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LIBRARIES

The British Library
in particular the Official Publications Section

Canada. Department of Justice

Canadian Broadcasting Corporation
Sound Archives
Television Archives

Canadian Law Information Council

Forms Design Centre University of Reading

Insurance Bureau of Canada

Law Society of Upper Canada Great Library
Metropolitan Toronto Library Board Central Reference
Metropolitan Toronto Library Board Municipal Reference

National Consumer Council London
Ontario Institute for Studies in Education (OISE)

University of London
Legal Research Library

University of Toronto

Faculty of Law
Faculty of Library and Information Science

Faculty of Management Studies
John P. Robarts Library

York University. Faculty of Law (Osgoode Hall)
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APPENDIX |

Cases in which 77/den Rent-a-Car v Clendenning (1978) was

judicially considered (to February 1986)

Alliznce Truck Rental Ltd v MPHS Topographics (1984)
8 CCLI 70

Craven v Strand Holidays (1980)
31 OR (2d) 548

Craven v Strand Holidays (1982)
142 DLR (3d) 31

Crocker v Sundance Northwest Resorts (1983)

25 CCLT 201

Delaney v Cascade River Holidays (1983)
24 CCLT 6

Oyvck v Manitoda Spowmobile Assn. (1981)
S5 WWR 97

Dyck v Manitoba Snowmobile Assn. 11982]
4 WWR 318

Dyck v Manitoba Snowmobile Assn. (1982)
21 CCLT 38

Elite Bldrs. v Maritime Life Assur. Co. (1984)
52 BCLR 251
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Nikkel v Standard Group Ltd. (1982)
16 ManR (2d) 71

Royal Garage v Fast Coast Holdings (1983)
41 NFLD & PEIR 297

Tilden Rent-a-Car v (handra (1983)
150 DLR (3d) 685

Toronto Hydro Electric Commrs. v Budget Car Rental (1983)
443 OR (2d) 539
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City of Toronto

PRIVATELY OWNED OUTDOOR
SWIMMING POOLS

NOTICE

City of Toronio By-law No 72-74 requires the
aer of every privately owned swimming
Pool 1o erect and maintain o fence around the
Poat in order 1o ehminate drowning hazirds
“jhlch are associiated with such pools,

The Hy-lsw outlines and specifies the nuni-
Mum required standards fin Jences and therr

Appurtenances.
IUis incumbent on ull owners of ouidineg swim-
ming poals 10 be famihar with the require-
ments of this By-luw and to ensure that the
Mol is st all umes protecied winh a fence
Which is constructed and maimtuined o the
fequiremients of the By -luw. Particular esipha
s should be placed on providing and main.
Laning closers. latches and hocking devices on
ﬁ:m-\ and doors leading to the swimming pnd

Cit
A copy of this By-luw may be ohiained fion,
the Depaniment of Buildings & laspectons.,
17th Floar. Bust Tower. Caty Hall, in person o
by phoning 367-7640)

he co-uperation of alt citizens i earnesily
Tequested.
M. L. Nixon.

ommissioner of Building
N Inspection.

| e
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APPENDIX 2 CITY OF TORONTO NOTICES

M City of Toronto

Public Notice to
Swimming Pool Owners

You can stop a tragedy
before it nappens...

Every summ :r lives are lost in drowning accidents in
backyard sw:mming pools. Mosi vuinerable to hazards are
youngsters g ctting into unsupervised, accessible pools.

Ii's up to all swimming pool owners to ereci fences around
pools that comply with City By-laws, and to maintain the
“{fences according to municipal standards.

A copy of By-law 72-74 which provides details on the
minimum required standards for fences around privately
owned outdoor swimming pools, is available from the
Department ¢ Buildings and Inspeclions, 16th Floor, East
Jower, City Hall or by calling 947-7960.

Michael L. Nixon, P. Eng. )
Commisgsione: of Buildings and Inspeclions
and Chief Bui ding Official
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T OYOr
 TORONTOZ &

. 'THE WEED CONTROL ACT«
ssutETETdises  (ONTARIO) RS

NOTICE":A‘V‘.;-‘-.

NOTICE s hersby. given to every person”in’ posesssion’ of lend -
within the City of Toronto, in accordance with The Weed Cobtretd
Act (Ontarto). that uniless the noaious weeds end weed 000de
-thareon are des' Mb,hmiz.lon “M
seso0n, The | astion of the CJ utmwm“
weeds and weed sieds Morodood oosl thereof will'be
cmwnmamwmmunmmnm-

ﬁ»

et out in the Act.

cut or nonpdbntndh s ovidont: OtherMexibul
requiring eredication are &kory Thisties, Polson n. w

otc. Please note that Dandetions, Burdock and
emueuunmmmuwmwmu\w. S

information mudhu mwmm

fouriehing within mmummdtmm
bomhtlomooﬂonﬁondmcn,m y i
telophoning 367-7688. ;:

Presse clip this sdverth -‘va* *

o
mmuumummi ?
'-ll N, o,

City of Toronto

WEED CONTROL

All property owners in the City of Toronto are required
under the Weed Control Act (Ontano) to destroy any
noxious weeds and weed seeds growing on their land by
June 4, 1884. Noxious weeds occurring at other times
during the season should also be destroyed immediately-

After June 4, 1984 the City of Toronto may destroy any
noxious weeds discovered, with the cost being charged
against the land and collected in the same manner as-
property taxes.

Ragweed, the principal cause of hayfever, requires specid!
and continuous attention. When found it should be
uprooted, cut or sprayed immediately. Other noxious weed
include: chicory, thistles, poison ivy and wild carrot.
Dandelions, burdock and goldenrod are not consider
noxious under the Weed Control Act.

Anyone having information on specific locations of noxioY?
weeds flourishing within the City of Toronto should con
the Commissioner of City Property at 947-7585.

Please clip this advertisement for future reference.
Your co-operation is eamestly requested.

Rashmi Nathwani

Commissioner of City Property. /




CITY OF TORONTO

1977 REALTY TAXES
INTERIM BILLING

In sccordance with the provisions of the
Municipal Act and pursuant to By-Law No. 4-
7 adopted by Councll on January 17, 1977,
first three Instaiments of realty taxes for
1977 will become due as follows:
First Second Third
ALL Instsiment  Instaiment  lnsialment
WARDS Feb. 16 Apr.6 May 5
b 8 above instalments represent an interim
I illing of 1977 taxes based upon one half of
3St year's mill rates. The balance will be bill-
d. about the middie of the year and will be
Payabie in another three Instalments.
Allinterim Realty Tax Bills have now been is-
g“ed. Ratepayers who have not recelved tax
ills should make Immediate application at
o1& Information Counter, City Hall, or by
Slephone 367-7115.

PAYMENT OF TAXES
In taxes may be pald at the locations and
the manner detalled In the pamphilet which

Was enclosed with each bill.
W. A. WILFORD

City Treasurer.
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City of Toronto

Important Notice to
City of Toronto
Realty Taxpayers

By now you should have recerved your
1985 Inlerim Realty Tax Bill. If you have
nol yet received it, please call 947-7115,
or write (o the Tax Collector, City Hall,
Toronto M5H 2N2, or visil the Tax
Information Counter, Main Floor, City
Hall as soon as possible.

Remember even if you don't receive a
bill. you are still responsible for paying
your reaity taxes. The first four
instalments for 1985 are duc by
February 15, March 15, Apnil 15 ang
May 15.

These instalments represent an interim
billing of 1985 taxes based on one half
of las! year's residential mill rates In
May you will receive a bill for the
balance of your 1985 really 1axes which
will be payable in another four
instalments.

G.H. Clarke
Cily Treasurer




