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A NOTE TO THE READER

The Research Section of the Department of J ust1ce Canada commrssroned a number of
studies to help to determine the impact of the new sexual assault law- that was proclaimed in
January 1983. This report is based on a larger report prepared by Susannah Worth Rowley.
Vicki Schmolka, a lawyer, was contracted by the Department to undertake major ed1t1ng of

: th1s earl1er report :

_ The purpose of this report is twofold ﬁrstly, to review court decisions made between

May. 1985 and April 1988; and secondly, to examine how courts were interpreting the
legislation, thus 1dent1fy1ng any new trends in dec1slonmak1ng ‘The report is a follow-up to
Report No..2, "The New Sexual Assault Offences: Emergmg Legal Issues," prepared by
Gisela Ruebsaat in'1985. A list of the complete Department of Justlce sexual assault
evaluation series can be found in Appendlx 3

For this report, close to 240 court.decisions.Were considered. It provides a

perspective on the early years of jurisprudence following' a major change in the criminal law. :

Please note that when the review was undertaken, the Rev1sed Statutes of Canada, -
1985 were not yet in force; on January 1, 1989, most Criminal Code sections were
renumbered. In this report, Criminal Code sections are referred to by their numbers before .

1989. The new reference numbers appear in brackets. Please note also that the report was -

© written before the Supreme Court decision on the Seaboyer case. In that decision, section
276, which stated that an accused cannot br1ng up the complamant’s past sexual h1story, was
ruled unconstltutlonal
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'PREFACE

For thls study, the author set out to canvass all reported cases from May 1985 to
April 1988 whrch in any way relate to the sexual assault legislation. Upwards of 240
reported cases were included. Other digested and unreported cases were examined wrth a
view to sentencmg, however, this i issue does not form a s1gn1ﬁcant part of the revrew

The author also rev1ewed- relevant artlcles, research, and case comments all ’gathered
from as many different Canadian sources as possible. Selected American authorities are
cited but a comprehens1ve survey of author1t1es and hterature from the Umted States was not
_ undertaken : - :

There are serious limitations in drawing conclusions about the effects of the sexual
assault Ieglslatron based on a survey of reported cases such as-this one. The sample of
reported cases is not scientific. Not all cases are published; those that are have passed
‘though an editorial filter and the reasons why editors choose to publish certain cases are not
known. Thus, it is important to recognize that this report does not consider all decisions on

- sexual assault charges that have been. handed down but only presents a selectron of cases
from a limited sample : : - »

_ No data are avarlable on the number of prosecutlons and therr d1spos1t10n ‘Since
jury trial decisions are not reported in the law reports (a jury is not requrred to give reasons -
for its verdict), the only way these will come to light in a case law review is if a conviction
results and a subsequent sentencing: hearing is reported; if the sentence is reported in a -
sentencing digest; or if a conviction is appealed and the appeal decision is reported. In sum,
- with respect to both jury trials and trials before a judge alone, we do not have access to
information about all of them or even about what proportion have been reported. .

I See Append1x4 p. 96.

2 The case survey is not a rellable guide to the number of such 1nc1dents that have taken place. It may be that -
many cases of sexual assault of a relatively minor nature do not get to court: The victims may not report them,
the police may decide not to lay charges, the prosecution may decide not to proceed :

3 Statistics Canada records the_ number_of offences reported, the number of those that were classified as~
founded by the police, and finally the number of the founded reports that resulted in charges being laid.
However, there are no data beyond that to show how many of the total cases charged proceeded to trial either.
by judge or by jury, whether the. accused pleaded gu1lty, whether a conviction or an acquittal resulted and what.
‘the sentence was. :
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Finally, since most reported cases in the area of sexual assault deal with convictions,
important information about acquittals is missing. For these reasons, a review of Jud101a1
decmons is, from the outset, doomed to be somewhat mcomplete

These _11m1tatlons belng_ _noted, however, the 1mportance ofia review of the case law

. must be acknowledged. . Together with the law itself, reported cases are the major source of

information, argument and- analysis used by judges and lawyers. This report will provide

- insight into" how judges have mterpreted the new law and how lawyers can be expected to
build their legal arguments :

By considering the apphcatlon of the leglslatlon we galn perspectlve on its impact-
and can consider the posmble need for further amendments. It is the author’s view that
- judicial education is an essential component of law reform and that much more work needs to
be done in this area in the future. :
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INTRODI:JC‘TION -

An Act to Amend the Cnmmal Code* in relatlon to sexual offences and other

: _offences agalnst the person came into force on January 4, 1983, bringing about s1gn1ﬁcant
changes to both the substantive and evidentiary law concerning sexual offences.” The crimes
of rape, attempted rape, sexual intercourse with the feeble-minded, and indecent assault ‘were'
repealed. 5 In their place; the new law set out three levels of sexual assault: Level I -

- sexual assault; Level II -- sexual assault with a weapon,’ threats toa th1rd party, or causmg
- bod11y harm and Level III -- aggravated sexual assault N :

An important element of the new law is that it is gender neutral Whereas the cr1me
of rape could only be committed by a man against a woman, sexual assault is not defined by
.the act of penetratlon of a penis into a vagina. Either men or women can be perpetrators of
a sexual assault cr1me and e1ther sex can be 1ts victim.’ :

The new law. also changed many of the rules of ev1dence wh1ch applied to sexual
offences. Rape victims had been expected to complaln of the crime 1mmed1ate1y, this A
_ requirement of recent complaint was repealed.- As well, courts could not previously convict -
an accused solely on the testimony of the victim: The new law removed the requirement for .
corroboration, - It also narrowly restricted the circumstances under which the court could hear
“evidence of a victim’s past sexual history and it prohibited the introduction of evidence of a
‘victim’s sexual reputation. In general these changes mean that the rules of ev1dence that -

apply in tr1a1s of other vrolent offences also apply in sexual assault trials.

A key document in developmg these leglslatrve amendments is the Report on Sexual
Offences® prepared by the Law. Reform Commission of Canada in 1978. That document L
proposes many changes to the rape laws, basing its proposals on three major principles: - the
‘protection of the integrity of the person,.the protection of children, and the safeguarding of
public decency. In 1980, the Department of Justice Canada produced an information paper
on sexual offences’ in which it 1ntroduced ‘proposed changes to the law and endorsed the

4 8.C. 1980-81-82-83, c. 125.

S Provisions not repealed in 1983 include sexual -intercourse with females under 14; sexual intercourse with
females of previously chaste character; incest; the seduction offences; sexual intercourse with children, wards
“and employees; and gross indecency. Many of these provisions were, however, amended or repealed when the
new leglslatron on Chlld sexual abuse came into force on January 1, 1988. " '

8 Ottawa Supply and Servrces Canada, 1978.

7 Information Paper: Sexual Offences Agamst the Person and the Protectlon of Young Persons, Mmlster of .
Justice, 1980. : :




principles identified by the Law Reform Commission of Canada. It also stressed that
changes to the law were being developed with the following goals in mind:- the elimination -
of sexual discrimination from the Criminal Code, the focusing on the violent nature of sexual
assault, and the protection of complainants from harassment in the courtrodm.

These prmcrples and goals form a backdrop agamst wh1ch the changes to the law can
be viewed. However, a selected case law review such as this one cannot measure the degree
to which the new law meets these objectives, nor is it within the author’s purview to examine
Parliament’s intentions in adopting new. legrslatlon and comment on the results. Rather, this
report presents a summary of selected cases that the author beheves indicate emerging trends
in the case law. :

The constltutlonal challenges to the law are of maJor 1mportance The Canadian
Charter of Rights and Freedoms has been used to question the validity of some of the
sections of the law, notably the section banning the publication or broadcast of information
“that would identify the complainant and the sections that limit the introduction of evidence
about a complainant’s sexual history and sexual reputation. The Supreme Court of Canada
has already decided a number of cases that interpret key provisions in the new law.

However, there are a number of issues, as yet unresolved, that Canada’s highest court still.
must consider.. :

During the period covered by this review, a new law came into force concerning the
sexual abuse of children.® This law is likely to have a major impact on the types of charges
laid in sexual assault cases in which people under age 18 are the victims, and on the
prosecution of these cases. Considering this change in the law, the author has not cited in
this report many of the cases involving children, although the cases were reviewed. Many of
these cases are now only of historical s1gn1ﬁcance although some provide, valuable 1ns1ght

into the courts’ interpretation of the sexual assault law. These latter cases are discussed in
the pages that follow.

8 Bill C-15, which came into force on January 1, 1988, set out a series of new offences relating to the sexual
abuse of young people under age 18. The new offences include sexual interference. (touching a young person
under age 14 for a sexual purpose), 1nv1tatlon to sexual touching (encouraging a young person under 14 to touch
his or her own body or someone else’s body for a sexual purpose), and sexual exploitation (engagmg in sexual

activity with a young person between the ages of 14 and 18 when one is ina posmon of trust or authority with
respect to that young person).




While it is too early to draw any conclusions about the ultimate 1mpact of the new

- sexual .assault legislation, the cases selected for discussion in th1s report may shed some light

on how the courts: have begun to interpret the law

i This report is a follow-up to tha_fof Gisela ~Ruebséat,which is volume 2 in the Department of Justice Canada
series on the new sexual assault law. That study considered cases decided between January 1983 and May -

~ 1985. See G. Ruebsaat, The New. Sexual Assault Offences: Emerging Legal Issues, Sexual Assault Legzslatzon

in Canada: An Evaluatzon, Report No. 2, Ottawa: Department of Justice Canada, 1985
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1.0

1.1

"THE NATURE OF THE SEXUAL ASSAULT OFFENCE

- Sexual Assault: An Act of Violence

When Bill C-127 came into force on J anuary 4, 1983, the purpose of replacing

“the crime of rape with the sexual assault offences was to shift the emphasis from a

sexual context to a recognltlon of the violence of the criminal activity. In other

- words, society was to view. sexual act1v1ty w1thout consent as. essentlally vlolent not
~sexual.'® R X :

During‘ the House of Commons debate on the proposed legislation,- Member of

| : Parliament Flora MacDonald observed that it "calls a spade a spade. It says that

sexual assault is' pr1mar11y an act of violence, not of pass1on -an assault with sex as
the weapon e : . -

_ In keeping with this view, the neW offences_ were included iwith: the existing
assault offences in Part VI of the Criminal Code, Offences Against the Person and
Reputation (now Part VIII), whereas the old law had been found in what was then -

Part IV Sexual Offences, Pubhc Morals and D1sorderly Conduct.

The offences of assault and sexual assault share-a common deﬁmtlon found in
section 244 (now section 265) of the Criminal Code ("A person commits an assault
when"). Although the Code does not define "sexual" or."sexual assault," it does set
out three specific types of sexual assault offences and three levels of sentencing

- options. The penalties for a sexual assault offence are generally more severe than

those for an equivalent level of assault that does not have a sexual aspect. - For
instance, the maximum penalty for the lowest tier of sexual assault as set out in-
section 246.1 (now section 271) is 10 years incarceration, twice the maximum
avallable for a conviction on a common assault charge

The nature of the con‘duct cover_ed by the term sexual therefore quickly became

- an important issue in_.-interpretating'the new sexual assault legislation. It'is ironic that
despite the political goal to shift the focus away from the sexual asp'ect ‘of the offence

and emphasize its violence, in the first years following the law’s coming into- force _
the judicial focus necessarily turned to finding a suitable definition for sexual in order

to d1st1ngulsh sexual assault from common assault crimes.

9 Everyone does not aglee on th1s characterization... For some persons rape is the ultlmate expressron of
sexuality as our society understands and practices it, the essence of sex being dommance and submission. See,
e.g., Susan Estrich, Real Rape (Harvard University Press, 1987), p. 62 et seq.

' Canada, House of Commons, Debates, August 4,,1982, p. 20041,
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1.2

The Meanmg of the Word "Sexual" in "Sexual Assault"

Various courts™ grappled with the meamng of the word "sexual" until the
Supreme Court of Canada handed down its decision in Chase v. R."

Mclntyre J., writing for a unanimous Supreme Court, rejected the New

* Brunswick Court of Appeal decision in Chase. The New Brunswrck court had held

that the accused could not be convicted of sexual assault because he had only grabbed
the 15- -year-old victim’s breasts and had failed in his attempt to touch her genitalia.
The New Brunswick court had held that breasts were a "secondary sexual
characteristic," similar to a man’s beard, and that an assault could only be classified

as sexual if the accused made contact w1th the victim’s genitalia.

The Supreme Court drew on various formulations and definitions of sexual
assault found in decisions by lower courts, notably R. v. Alderton,’ 4 R.v.
Bernard,” R.v. Cook," and R. v. Taylo

chIntyre J. empha31zed several pomts

1. The test for recogmzmg sexual assault does not depend solely on a person’s
-, contact. w1th particular portions of another person’s anatomy.

2. Because the offence of sexual assault is truly new, it is not 11m1ted to the scope
of the crimes it replaced '

12 See for example: 'B.':v. Alderton (1985), 49 O.R. (2d) 257, 44 C.R. (3d) 254 (C.A.); R. v. Cook (1985),
46 C.R. (3d) 129.(B.C.C.A.); and R. v. Taylor (1985), 44 C.R. (3d) 263 (Alta. C.A.). _

3 (1987), 59 C.R. (3d) 193.

14

6

Supra, note 11,
* (1985), 44 C.R. (3d) 398, Ont. C.A., leave to appeal to S.C.C. granted 15 0.A.C. 237.
Supra, note 11,

Supra, note 11.




1.3

4.

The approach used to define indecent assault ("an assault in-circumstances of

v indecency") is approprlate to-adopt in formulatmg a deﬁmtlon of sexual

assault,®

The test for recogmzmg sexual assault should be an obJectlve one.

As McIntyre T observed

~The part of the body touched the nature of the contact the -

situation in' which it occurred, the words-and gestures

~accompanying the act and all other circumstances surrounding
- .. the conduct, including threats, which may or may not be

accompanied by force, will be relevant. . . . The intent or

* - purpose of the person committing the act to the extent that thls o
‘may appear from the evidence,. may also be a factor in

considering whether the conduct is sexual. * If. the motive of the -
accused is sexual gratification, to the extent that this may appear

from the evidence, it may be a factor in 'determining whether the
“conduct is sexual. It must be emphasized, however, that the
existence of such a motive is simply. one of many factors to be -
. considered, the importance of whrch will vary depend1ng on the S

circumstances. !

_ - The test set out by the Supr'eme Court in Chase is: "Viewed :ivn the 'light'of all .
the circumstances, is the sexual or. carnal context of the.assault visible to a reasonable °
observer?"?® The test is based on objective factors and an important factor is that it

does not depend on the accused’s intentions or state of mind. -A court will hold that a-
sexual assault has occurred if a reasonable observer were to consider the assault-
sexual in nature, regardless of the accused’s desire (or lack of desire) for sexual

gratification.

" The Degree of :.Force which'Detei'inines-Sexual'Assault

As has been noted assault and sexual assault share a common deﬁmtlon under

- the.new law (see section 244 now sectlon 265) The use of force or the threat of

© .18 Mclntyre J. admits that the definition was imprecise, "but everyone knew what an indecent assault was. The o

~ law in that respect was’ reasonably clear and there was little. dlfﬁculty with its enforcement " Supra note-12 at -

199.

9 Supra, note 12, at 199-200.

2 Supra, note 12, at 199,




~ force is an element of both the assault and sexual assault offences. The case law on
assault charges indicates that, provided there is no consent, the degree of force needed
to constitute an assault is only slight. Is the same true for sexual assaults?

In general, the courts have found that séxual touching of children by adults,
however -slight, over or under clothing, of breasts or the genital area, constitutes a
~sufficient application of force to qualify as sexual assault.?! ‘Two cases came to light
mvolvmg older children (aged 15 and.17) where the sexual touchmg was relatively

minor. In both cases, the accused pleaded gullty

In Hoskms 2 29 year-old parlsh priest pleaded gullty to the sexual assault
of a 17-year-old male The teenager had accepted the priest’s invitation to to his
home one Sunday after mass. - The trial judge described the sexual assault as follows:
"the accused approached the complainant from behind a couple of times, and put his
arms around him. He pressed his pelvic area against the complainant’s buttocks, then
sat down, pulled the complainant onto his lap and put his hand on the complainant’s
genitals outside his clothing. Following that the complamant called his parents and
asked them to pick him up."? :

The priest made no attempt at any further advances. He was sentenced to
three months in jail and two -years probatlon ‘He: appealed the sentence but the Court
of Appeal dlsm1ssed the appeal % ~ :

‘In the Cross?® case, the complamant was a 15-year-old girl. The accused, an
older man, gave her a ride in his truck to a town 45 miles from her home town,
ostens1bly for the purpose of selling her a car. ‘On the way home, he stopped the
truck a number of times and continually suggested that they have intercourse. - At one
pomt he placed hlS hand on her thigh and moved it toward her grom area.’ Th1s

~ 2 See, e. g, R v. Kelly (1987), 65 Nﬂd & P.E.LR. 45 (Nﬂd S.C., T D.); R. v. Quigley (1987), 66 Nfld. &
P.E.LR. 24 (Nfld. S.C., T.D.); R. v. Pascoe, Oct. 31, 1985, Ont. C.A. (unreported fondlmg over clothes of
several chrldren, 18-month sentence), R.v. Lzsack (1988), 26 0.A.C. 338.

2 R v. Hosklns (1987) 63 Nfld. & P.E.I.R. (Nﬂd C. A. ), on appeal from Judgment of Soper, J., reported at-
(1987),63Nﬂd & P.E.LR. 119(Nﬂd S.C., T.D.). , '

3 Tbid.

% The majority of judges plaoed considerable importance on the posrtlon of trust that the prlest had with respect
to the boy. The Judgment also states:” "The assault itself was relatively minor. Advances were made. They
were rejected That was the end of the matter. It was a first offence. Nevertheless, there was a sexual assault
and it cannot, in any circumstances, be condoned " Ibid, at 114, '

% R.v. Cros‘s, (1986), 1 Y.R. 213 (S,C.).




1.4

* action was the subject of a charge of sexual assault to wh1ch he pleaded gullty -The

trial Judge fined him $350 and the Crown attorney appealed the sentence without.

" success.?

In his ‘book, The Case for the. Defence, renowned criminal defence lawyer.
Eddie Greenspan suggests that the type of touching that oceurred in the Hoskins cases

s noth1ng more than normal- soc1a1 interaction when men and- women are ‘involved.

In Canada every day a thousand men k1ss touch or put therr
~arms around a woman (or vice versa), and not one of them
commits a crime. Touch1ng, kissing or puttmg one’s arms
-around a person is not a crime, whether it is done at the first
- encounter or after the thousandth (provided the person is not
- underage or feeble-minded): When done with sexual .
undertones, such. acts have always been regarded as a "pass,"
.which could be welcomed or rebuffed by the recipient.
- Only if someone persisted after a reJectlon did a pass Tun the
. rrsk of becommg a sexual assault.’ z

- It remains to be seen, how open the courts w1ll be to convrct an accused who

‘has touched another adult in a sexual way without that person S consent but usmg

little force and stoppmg after the touch

- A'Victim’s Lack of Resistan‘ceand- the Issue of Consent"_

A v1ct1m s lack of consent to sexual act1v1ty is key to obtalnrng a conviction
for sexual assault. No crime has taken place if both adult parties to a sexual act
consent to it. Consent, therefore, is often at issue in a trial and a victim’s lack of
resistance was traditionally a way for the defence to show that there had been consent

or, at least, that the accused believed that there had been consent. The new law.says .
‘that a victim’s consent is not a real consent if it -was obtained by reason of one of the
- factors listed in subsect1on 244(3) (now subsect1on 265(3)) ‘ ‘

2 Although in both Hoskins and Cross the complamants were under 18 years of age and ‘the accused pleaded

guilty, the dlsparlty in.the sentences 1mposed suggests that the courts may view same-sex touching as more &
" serious. than heterosexual touching. If so, women, who are frequently subject to unwanted and uninvited sexual

touching from men (at work, on the street and on dates) may. ﬁnd the courts unreceptrve to charges of sexual

assault stelmnmg from mmor touchmg incidents. -

. E Greenspan, The Case for the Defence, (T oronto: Machllan 1987), p. 211.

 '9



Subsection 244(3) (now subsection 265(3)) states that "no consent is obtained -
- where the complainant submits or does not resist by reason of the application of force
to the complainant or to a person other than the complainant, threats or fear of the -

- application of force to the complainant or to a person other than the complainant,
fraud or the exercise of authority.”. It‘would seem, then, that courts need not

* consider a victim’s attempts to resist a sexual assault and are required only to see if
consent was vitiated by one of .the factors listed in this section. However, in three
cases that went to three separate courts of appeal the victim’s lack of re51stance was
an issue: - ~ . :

In R. v. Dawson?® the Manitoba Court-of Appeal overturned the trial judge’s
guilty verdict.” In that case, the complainant, experiencing trouble at home, moved
in with her best friend’s family.. The accused was an adult member of her new
household, although his relationship to the best friend is not specified.  The
complainant’s testimony was that the accused was like a second father to her.

“The complainant testified that when she and the accused were alone watching
television at night, the accused raped her. She offered no resistance. - She said, "I
was froze, like I froze up." The charges involved three incidents of intercourse and
an act of cunmlmgus when the complamant was age 14 and 15.

On the issue of consent, Philp J.A. stated

I think it is relevant to that determination that there was no
evidence of force or the threat of force; that the complainant had
the opportunity to cry out, to alert [her best friend] and [her
best friend’s] mother who were sleeping in adjacent bedrooms,
but did not do so; that she did not communicate her refusal of
consent to the accused by words or gestures, or by physical
resistance, and that she was not restrained in any way from
'domg SO. ' ' :

The conduct of the complainant following each act of -

intercourse is also relevant. Her actions belie the absence of
~consent. Immediately after each incident she had the B

opportunity to complain to her [best friend], . . . but she did not

® (1987), 45 Man. R. (2d) 130 (Man C. A)

» An interesting aspect to this case is that the appellant accused had decided to drop the appeal but the Court '

. of Appeal urged him to reconsider, as in its opinion he had a good chance of success. In his dissent, Hall J.A.
strongly disapproved of the actions of the other members of the court in urging the appéllant to proceed with the
appeal after he had indicated that he wanted to discontinue the proceedings. Ibid. p. 134.
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do so. And after each. 1nc1dent her relatlonshlp with the accused
' contlnued as if’ noth1ng had happened 00

- In spite of the fact that the tnal Judge found that there had been no consent,

the appeal court acquitted the accused. -Sullivan J.A.’s reasons for overturning the

trial verdict were that it was unreasonable and could not be supported by the
evidence. Philp J.A. thought that the evidence did not estabhsh the absence of

-consent beyond a reasonable doubt. Hall L. A drssented

The Quebec Court of Appeal dealt with the issue of consent although not
within the context of subsection 244(3) (now subsection 265(3)), in the case of R. c.

Bourgouin.®! In this case, & man and - woman had been drinking together at three

different bars during the evening. “They went back to'the accused’s apartment, both
apparently with the intention of having sexual relations. -However, the woman
became ill, vomited, and fell asleep. When she woke up ‘with a pain in her abdomen,
she found that the accused had inserted a bent coat hanger ("un cintre récourbé") in
her vagina. She quickly left the apartment, taking the coat hanger with her, and went
to a nearby fire station where she spoke to the pollce “The accused was charged with
sexual assault, but the trial court (Cour des Sessions de la Paix) found that she had -
consented to the act. The Quebec Court of Appeal held that the trial judge had erred
in law, basing his decision on the conjecture that had she been awake, she would have

- consented. The appeal court found that all the elements of a sexual assault had been -
proved: an assault which was- sexual in nature, the use of force; and the -
- complainant’s lack of consent to the act. It overtumed the- tnal ‘court’s dec1s1on and
. convicted the accused o

. InR.v. Bohantz 32 2 woman was. sexually assaulted by ‘her estranged
husband. He pleaded guilty. Therefore, the law as stated in $ubsection 244(3) (now
subsection 265(3)) was not in issue. However, the husband appealed the sentence of
18 months incarceration. The Saskatchewan Court of Appeal reduced h1s sentence by
half. Cameron J.A.; writing for the unanimous court said: : :

% Tbid. at 133. It is noteworthy that the court refers to the laclc of recent complamt in ﬁndmg that the _

complamant’s evidence lacks credibility. . Her lack. of resistance also led the appeal court to: conclude that she

consented to the acts. There is no mention of the shame, embarrassment, humiliation, and fear of being thrown

out of that home when she had bad relations with her own farmly that might have explained her "lack of

resistance." It would seem that the accused was in a position of trust to her as well, although the court does not
. ‘note this in its reasons.

3t (1987) RJ. Q 2027,

2 (1987), 56 Sask. R 78 (Sask CA)
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She did not consent to his sexual advances, nor to the act of
intercourse which followed, but it should be noted that she-
offered only minimal resistance and. that the act was
accompanied by no violence whatsoever. She was more angry.
with him than-anything else, and, according to the information
- before us, would not likely have laid-a complaint except for the
“urgings of the police. . . . Looking at it from his point of view,
~ he had remained highly affectlonate of his wife and had mlssed
the physical contact w1th her ‘He sa1d he was overcome with
desire. . . .* . ‘

This dec1s1on raises the quest1on of whether in s1tuat10ns involving a husband
and wife, the courts will be influenced by the old law, which held that a husband
“could not rape his wife, or whether the courts w111 expect obvious and strong
‘ res1stance before behevmg the complamant

In general it seems that a v1ct1m of sexual assault may still have to resist
trenuously in order for the courts to recognize that an assault took place.

1.5 | 'Factors Indlcatmg a Vlctlnl S, Lack of Consent

The new- 1eg1slat10n (subsect1on 244(3) now subsectlon 265(3)) adopted the
same test for consent applicable in assault cases, expanding on the list of factors
existing prior to 1983. Whereas the old law stated that the threat or fear of bodily
harm vitiated consent, the new law is broader. ‘A victim’s consent is invalid if the
accused obtained it by applying force to the victim or to another person or if there

- was a threat or the fear of the apphcatlon of force, either to the victim or to another
person. : :

As well, while the old law specifically identified two types.of fraud that
vitiated consent -- pretending to be the victim’s husband and false representations as
to the nature and quality of the act -- the new law simply lists fraud as a factor.
Finally, the new law adds a new factor indicating lack of consent: the exercise of
authonty ' ' :

-9 Tbid. at 79.
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1.5.1 Fraud as a factor vitiating consentv

The new law prov1ded the courts w1th an opportumty to expand on the.
meaning of fraud in sexual assault cases, since they were no longer limited to the
specific. examples of fraud outlined in the old law.. However, in R. v. Petrozzi,** _
the British Columb1a Court-of Appeal considered the new fraud provision and decided
to interpret it narrowly. The complamant was a prostitute who had been approached
by the accused at-an intersection in' Vancouver. She agreed to engage in sexual _
activity with him for $100, and they drove to a nearby underground parking garage.
When the complainant asked to be paid in advance, Petrozzi refused and immediately -
assaulted her-violently, forcing her to. have sexual intercourse with him as well as
perform an act of oral sex. Further sexual assaults occurred when the accused drove
to an industrial ‘area. A police car arrived and the officers began to search the area,
so Petrozzi ran away and the complainant.ran to the officers. A police officer noticed
that one side of her face was puffy" and that there were marks on her throat.

Petrozm S testlmony at his j Jury tr1a1 was: completely at odds w1th the
complainant’s. According to- his version, all sexual activity had been consensual.
However, Petrozzi admitted he had never intended to pay. $100 for the sexual services

- as he had pronused s1nce he only had $10 in his wallet

The Crown counsel’s argument was s1mp1y that Petrozzr was gu11ty of sexual
"assault because no consent had been obtained by reason of the physical assault on the
complainant. However the Judge raised the issue of whether consent had not been
.. obtained by reason of fraud, in this case the fraudulent representation that Petrozzi

- would pay $100, which he admlttedly had no intention of doing. In the opinion of the '

- trial Judge, it was Parliament’s intent in enacting the new sexual assault provisions. to
broaden the scope of fraud to any case where fraud had a causal connectlon w1th
consent. e : .

The jud.ge instructed the jury- that they could find lack of consent if Petrozzi
offered to pay $100 with no intention to pay it, and if this was the only reason the
. complainant consented. In such a case there would be no consent because- of the
fraud. ‘ : * :

The jury found the accused gullty He appealedon the grounds that the trial
~ judge had 1ncorrect1y 1nstructed the j Jury on the issue. of fraud as a bar to obteumng
consent. ‘ :

 (1987), 58 C.R. (3d) 320 (B.C.C.A.)
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~ The Court:of Appeal examined the fraud issue carefully. It reviewed the
century-old case of R. v. Clarence® in which a man was charged with "occasioning
actual bodily harm" because, knowing he had gonorrhoea, he had intercourse with his
 wife and infected her. The wife stated she would not have agreed to intercourse had
- she known ‘her husband was infected. The j Jury conv1cted the husband but the
_ conv1ct1on was quashed on appeal

The reasoning of Stephen J in the Clarence dec:1s1on (quoted by the B C.
Court of Appeal in Petrozz1) was as follows

It seems to me that the proposition that fraud vitiates consent in
criminal matters is not true if taken to apply in the fullest sense
of the word, and without qualification. It is too short'to be
“true, as a mathematical formula is true. If we apply it in that
sense to the present case, it is difficult to say that the prisoner
was not guilty of rape, for the definition of rape is having
connection with a woman without her. consent; and if fraud
vitiates consent, every case in which a man infects a woman or
~ commits bigamy, the second wife being ignorant of the first
marriage, is also a case of rape. Many seductions would be
rapes, and so might acts of prostitution procured by fraud, as

for instance by promises not 1ntenged to be fulﬁlled (Emphasm
addedbyBCCA)36

_The court also quoted from a book by David Watt”? publ1shed JUSt after the
new sexual assault prov131ons came 1nto force

It may be observed that the provisions of section 244(3)(c) do
not require that fraud be of any specific nature or type in order
that a consent thereby obtained be legally ineffectual. Fraud is

" not limited, for example, to "false and fraudulent representations -

35 (1888), 22 Q.B.D. 23.

% Ibid. at 43, cited at supra, note 34, at 328; in Petrozzi, counsel for both sides agreed that paragraph .
244(3)(c) had no application in the case. The court therefore had to call upon an amicus curiae to argue the -
opposing pOSltlon Crown counsel had told the court:

To adopt an expansive mterpretatlon would lead to ‘a whole series of socially unacceptable results. One
example would be that an adult who lied to another adult and thereby had consensual intercourse with
that individual, would render themselves liable to a charge of sexual assault. Supra, note 35, at 333.

7 D. Watt, The’ New Offences Against the Person The Prov1s1ons of Bill C- 127 (Toronto: Butterworths,
1984).
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as to the nature and quahty of the act" as 1t had prev1ously been
in respect of the former offences of rape and 1ndecent assault
' upon a female.*® :

: The court cons1dered a passage from Drledger39 suggestlng that when
Parliameént re-enacts a statute repeating words from-the repealed statute, one cannot
assume that Parliament intended those words to have their original meanlng “A court
can, however, conclude that thls was the 1ntent1on ‘

_ In sp1te of the opportunlty to expand on the meanlng of fraud i in sexual assault
_cases, the Br1t1sh Columbia Court of Appeal took a narrow and restrictive approach
holding that it was Parllament’s intention to retain the old constructron of fraud
Petrozzi’s conv1ctlon was set a31de and anew trral ordered '

1.5.2 The exercise of authonty v1t1ates consent

In the case of R.v. uffney 05 father was accused under section 246 1

. (now section 271.1) of sexually assaulting his teenage daughter. There was no

_ question that sexual activity had taken place the complainant alleged 20 to 30

~ instances over a period of about four years, while the father admitted to sexual
activity on two or three occasions. The. complalnant testified that. she was afraid.
The defence suggested that she had consented to the sexual activity. '

| The judge (Soper ’l.)’conVicted the accused: :

I don’t think that there is any doubt that the c01npla1nant did not
- consent. The accused was certainly exercising: his authority,
and there was also a fear engendered in the complainant. She
described that and it came through in her statement that she felt -
she had no other choice, that she was frightened. There is no

% Ibid. at 219, cited at supra, note 34, at 331; See also Mewett and Manmng s Criminal Law also cited by the

court. By paragraph 244(3)(c) submission or failure to resist is not consent if the complainant resists or does
not resist by reason only of fraud. The former provision, both in rape and in indecent assault required such-
fraud to go to "the nature and quality of the act." But the new provision refers to "fraud" with no llmrtatlon as
to the nature and quality of the act. This superficially slight change may actually have profound consequences. -

. All that the new provisions seem to require, however, is a fraud and a causal connection between the fraud
and the submrssron or failure to res1st Ibid. at 596—97 crted supra, note 34 at 331-332.

% The Constructron of Statutes 1st ed. (19'74)

o -'(1986), 61 Nﬂd. & P.ELR. 176 (Nfld. S.C.,‘T.D.).



doubt in my mind that the accused drd use h1s position asa -
parent to have his own way with his daughter 4 -

However, in R v. Guerrero,” the Ontario Court of Appeal declined to find
that the accused was "exercrsmg his authority" and absolved him of criminal -
responsibility for his sexual activity with a 14-year-old girl. In that case it was
alleged that the accused extorted the girl’s consent because he threatened to forward
nude photographs of her to her school if she did not comply with his wishes. . The
trial judge convicted the accused, finding that the complainant considered the accused
to be a father figure, and that he had obtained her consent by exercise of authority,

“one of the enumerated grounds in subsectlon 244(3) (now subsectlon 265(3)).

The accused appealed the conviction. At the appeal, the Crown attorney
conceded that the evidence did not support the conclusion that the accused had - o
obtained the complainant’s consent because he was a father figure to her. The Court -
of Appeal therefore considered only whether section 244(3) (now sectlon 265(3)) is
exhaustlve It held that it 1s and overturned the conviction.

It should be noted that in this survey of cases, the author found none in which
the court relied on subsection 244(3)(d) (now subsection 265(3)(d)) to convict an
accused: because the accused used the position of - employer to obtain sexual favours
from an employee. Nevertheless, it would seem that paragraph 244(3)(d) (now
paragraph 265(3)(d)) -- no consent by reason of the "exercise of author1ty" -- prov1des
‘the poss1b111ty of a criminal charge of sexual assault in cases of sexual harassment by
an employer

1.5.3 I the list of factors vitiating consent exhaustive?

As has just been discussed, the-Ontario Court of Appeal, in Guerrero,
addressed the. questlon of whether or not the list of factors in subsection 244(3) (now
subsection 265(3)) is exhaustive. Having decided that the complainant’s consent had
not been obtained by reason of one of the factors listed in the section, the court,

- looked to the sectron to determme whether the list contamed in it was illustrative or
" complete. - :

4 Ibid. at 177
x (1988), 27 0.A.C. 244 (om C.A.).
3 Cf however, R. v. Steine (1986), 67 A.R. 34 (Alta. C.A.), appeal to S.C: .C. heard and dlsnussed on June

14, 1988, in which a man was convicted on charges of buggery, rape and sexual assault of three women. who
had been employed in his household as ‘nannies’ for his children.
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. the vitiation of consent if 1t occurs, must oceur by reason of one
' .of the enumerated sorts of behaviour.. The appellant’s conduct in'this
case, reprehens1ble as it was, does not fall within any. of the
A enumerated kinds of conduct “. :

“The factors v1t1at1ng consent therefore seem to be limited to those expressly
. stated in subsection 244(3) (now subsectlon 265(3)) ' :

1.6 Cases Involving Hushands and Wives

The new legislation provides that a husband or wife can be charged with
sexually assaulting his or her spouse, whether or not the spouses were living together
at the time of the offence (section 246 8, now section 278). This was a significant
change as, under the pre—l983 law, a husband could not be charged with raping his
wife, . :

- This study revealed no case where a husband living with his wife was .
- convicted (or for that matter charged) with the sexual assault of his wife.*’
However, in at least nine cases an estranged.husband was charged with sexually .
assaulting his wife. One such case will be discussed in some detail in the part of this
study dealing with honest but mistaken belief in consent.* - The other eight cases all .
resulted in convictions with’ sentences varymg from two and one-half months to three- ‘
years.? T :

“ Supra, note 42, at 245.

% As was indicated in the Preface, it is unWise to conclude therefore that no such charges were laid.

46 _R_..v White (1986), 24 C C. C (3(1) 1 (B.C.C.A. ).

7 R.v. Gleason (1987), 3.Y.R. 2 Yukon Court of Appeal, two and one-half months; R. v. D E. M.,
unreported, Nov. 28, 1986. B.C. Co. Ct. , six months; R. v. H.B.N., unreported Dec. 5, 1986, B. C Co. Ct.,
six months; R. v. Boliantz, supra, note 33, Saskatchewan Court of Appeal nine morths; R. v. m,
_unrepo_rted August 15, 1985., B.C. Court of Appeal, one year; R. v. McGuiness, (1985), 43 Sask R.98 |
" (C.A.). Saskatchewan Court of Appeal, two years less a day; R. v. N.A. A., unreported, Nov. 27, 1986. Quebec
Provincial Court, two-and one-half years, R.v. H unreported, June 16, 1986 B C. Court of Appeal three
years. . N S
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2.0 THE MENTAL STATE OF THE ACCUSED

2.1  The Intentv"to Commit the Crime

In order for a person to be convicted of a sexual assault offence, the person
must have intended to commit the crime. Following the Supreme Court decision in
R. v. Chase,® a court can convict an accused if there is proof of the accused’s
general intent to.commit the crime, Proof of the specific intent of either sexual
gratification or sexual intercourse is not required. In Chase, the Court found that the
accused’s state of mind, although a factor that might. reflect: the nature of the assault

- was not essential to class1fy1ng the offence as a sexual assault.

The Supreme Court’s decision in Chase is signiﬁcant becz‘u’xse it blocks ‘the way
for a defence of drunkenness. Drunkenness can be used as a defence in a specific
intent offence: the accused claims to have been too drunk to have. formed the spe01ﬁc
intent to commit the crime (i.e., too drunk to know what he or she was doing).
However, if sexual assault is'a general intent offence then the defence of drunkenness
is not available. 50 S -

® .Supra, note 12.

© * Before the Supreme Court decision in Chase, lower courts considered that perhaps an added mental element
was required in order to convict an accused. The Ontario Court of Appeal in Alderton, supra, note 11, while
declining to formulate an all-inclusive definition of sexual assault, nonetheless concluded that in any case “it
includes an assault with the intention of having sexual intercourse with the victim for the purpose of sexual
gratification.” In R. v. Taylor, supra, note 11, the Alberta Court of Appeal stated that sexual assault "includes
an act which is intended to.degrade or demean another person for sexual gratlﬁcatlon " This passage was

. quoted with approval by the Supremé Court in Chase. ~ :

In another Ontario Court of Appeal case, R. v. Bernard supra, note 14, the argument that a sexual mtent was a
necessary element of the Inens rea of a sexual assault offence was- cons1dered but rejected. :

% See for example: R. v. Bemard supra, note 14, where the defence of intoxication was ralsed along with the
argument that sexual assault was a specific intent offence, and R. v. Moreau (1986), 51 C.R. (3d) 207 (Ont
C.A.), where the defence to a charge of sexual assault was honest belief in consent, and the accused was .
“acquitted by a jury at trial. One of the Crown’s grounds of appeal was that the judge had erred in instructing
‘the jury that they should consider the accused’s consumption of alcohol in deciding whether the accused’s
mistaken belief in consent was honestly held, as consumption of liquor can affect-a person’s perception of
reality. The Ontario Court of Appeal, per Martin J.A., found that on grounds of public policy, a mistake - .
induced by voluntary intoxication does not exempt an accused from liability to an offence of general intent.~ See
also R. v. Cook (Supra, note 11), decided by the B. C. Court of Appeal. One ground of appeal was that the
judge erred in mstructmg the jury to ignore drunkenness insofar as it related to mistaken but honest behef in
consent. And see R. v. urray (1986), 75 N. S R (2d) 361 (App. Div. ) C
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It is interesting to note that in Chase the Supreme Court considered the
consequences of requiring proof of speciﬁc intent in a sexual assault case. It said that
to make sexual assault a specific intent crime would hamper the enforcement process
and open up the defence of drunkenness. The Supreme Court thus explicitly
recognized the strong pohcy reasons for maklng sexual assault a general intent -

~crime.’!

“The A(’:cused’s Belief in Consent

A crime has been committed when a person.does not consent to sexual

_activity, but how doe§ the law respond when a person mistakenly believes that there

was consent when, in fact, there was not" Is belief in consent a sufficient-defence to

" justify an acqu1ttal‘752

_Subsection 244(4), now subsection:.265(4), addresses the defence of a mistaken

 belief in consent. Its interpretation has proved to-be problematic. The courts have

had to consider whether the section requires that the accused merely have an honest
belief in the complainant’s consent no matter how ‘unreasonable such a belief might
appear to be to an objective observer, or the belief has to be not only honest but also

reasonable. The former subjective approach was established by the Supreme Court of

Canada. in the 1980 decision Pappajohn v. R..> When the new law came into force,
the courts had to decide whether the law codified the Supreme Court’s approach in
Pappa]oh or whether it estabhshed an obJectlve standard that must be met.*

In R..v. Robertson 55 Wilson J. wrote for a unanimous Supreme Court that

~ subsection 244(4), now subsection 265(4), is simply a restatement of the views

expressed by Dickson J. in Pappa]oh After citing passages from Pappa]oh at great

i length she stated:

st Supra, note 12, at 200

2 See, e.g. R v. White, supra, note 46; R v. Guthrie (1985) 20 C.C.C. (3d) 73 (Ont. C A); R.v.

Tremblay, (1986), 3 Q.A.C. 141 (Que. C.A. ), R. v, Sansregret (1985), 45 C.R. (3d) 193 (S.C.C.); and R. v.
Moreau supra, note 50. - A _

5 (1980) 14 C. R (3d) 243 (s c.c).

54 See, e.g., "The “New’ Sexual Offences" (1983), 31 C.R. (3d) 317 at 320-321, and- "Mrstake of Fact: the
Legacy of Pappajohn v. The Oueen" (1985), Can. Bar Review 597 at 609. A

55 (1987), 58 C.R. (3d) 28.
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It seems to me,. therefore, that section-244(4) still contemplates’

- that an honest but unreasonable. belief in consent will constitite

- a defence. Nevertheless, it directs the jury to. cons1der the

~ presence or absence of reasonable grounds as an important -

- evidentiary factor in determining whether. the accused had an-
honest behef in consent % : - S

ThlS 1nterpretatlon of subsectlon 244(4), now subsection 265(4), asa’
codification of the ruling in Papga]oh was far from 1nev1table but 1t is.now the
: gu1d1ng rule - - ~

2.3 . The Burden of Proof Regarding Consent

‘Speaking for the court in the Robertson® case, Wilson J. noted that there has .
~ been some difference of opinion in the past on how to view questions of mistaken =
- belief in consent.” Is it an element of the offence (i.e., part of the Crown’s proof
must show that there was no consent or belief in consent) or is it a defence that is left
- to the accused to ra1se‘7 Notw1thstand1ng th1s questlon Wilson J stated

[T]he court has been unanimous in its agreement on one-
proposition -- there must be evidence that gives.an air of reality °
to the accused’s argument that he believed that the complainant
- -was consenting before the issue goes. to the jury. In addition, I
. believe that previous case law establishes the proposmon that,
.~ where there is sufficient evidence for the issue to go to the j jury, -
.~ the. Crown bears the burden of persuading the jury- beyond a-
: reasonable doubt that the accused knew the complalnant was’ not

s Wilson J continued "This was the vxew of the Bntlsh Columbla Court. of Appeal in R. v. White, supra, note.
.49, and the Ontario Court of Appeal in R.'v. Moreau (supra, note 53). It is also the view taken by the academic

~ commentators (see D. Watt, The New Offences Against the Person: - The Provisions of Bill C-127 (1984), :
83; G. Parker, "The *New’ Sexual Offences" (1983), 31 C.R. (3d) 317, at-pp. 320-321), although some arrived

- at this conclusion. with reluctance; . see for example, C. Boyle, Sexual Assault (1984), at p 79." Tbid. at 44

57 For a critique of the Robertson demsmn see "Le consentement en’ mat1ére d agresssmn sexuelle peut-on
-+ sortir du labyrmthe sans le fil d’Ariane?" (1988), 29 Cahlers de Droit’ 535 :

58 Supra,noteSS ~' S S \

. ¥ See, for example, R v. Whlte supra, note 46; R v. Guthrle, supra note 52 and R V. Tremblax supra,
note 52. o , :
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consenting or was reckless as to whether she was: consentmg or
not.°

_ Mistaken belief in consent was an issue in another Supreme Court decision,
Laybourn, Bulmer and llingworth v. R..(indexed as R. v. Bulmer).®* Although this -
- case involves charges of rape, attempted rape and indecent assault (the law before
1983), the Court’s ruling nevertheless serves to further clarify the law concerning
mistaken belief in consent, and when and how the-issue should be put to a jury.

In discussing the defence of honest belief in consent, thé Court concluded that
two steps must be followed. First, the judge must decide whether to put the defence
~to the jury. Then the judge must correctly explain the law to the jury, review the
ev1dence, and leave the j Jury with the question of gullt or innocence.

Writing for the majority, Mc_:Intyre . found that the evidence must have an
"air of reality" before the judge can legitimately put the defence to the jury.

In dlscussmg the apphcatlon of the "air of reahty" test in the
Pappa]oh n case, I said, at p. 133:

® Wilson J. also commented on the role of the Crown and defence counsels when mistaken belief in consent is -
at issue: "Using the language of Glanville Williams in Criminal Law: The Géneral Part, 2nd ed. (1961), pp. -
871-910, there are two separate burdens in relation to the issue of honest but mistaken belief - the evidentiary
burden and the burden of persuasion. Evidence must be intfoduced that satisfies the judge that the issue should
be put to the jury. This evidence. may be introduced by the Crown or deferice counsel.. The accused bears the

_evidentiary burden only in the limited sense that, if there is nothing in the Crown attorney’s case to indicate that
the accused honestly believed in the complainant’s consent, then the accused will have to introduce evidence if
he wishes the issue to reach the jury. Once the issue is put to the jury, the Crown counsel bears the risk of not
being able to persuade the j Jury of the accused’s guilt.” Ibid. at 39.

‘?‘ The complamant was a prostitute who had ag_reed to have sexual inteicourse and oral sex with one of the
accused persons for $80." She went to his hotel room and found the two other accused there. 'She said that she .
had asked them to leave but that they returned soon after, forcing her to give back the money she had been paid
and to have sex with each of them without payment. She had asked to leave but, frightened, submitted to sex
with the accused. The police arrived and she complained that the men had raped her. She said that she had not
consented to sex with them and had not been paid. The accused said that they had haggled over price, that she
had agreed to have sex for $20 each and that she had not asked to leave. They- sa1d that she had consented to
sex or, in the altematlve, that they believed she had consented.

The trial judge put the issue of mistake of fact as to consent to the jury, who convicted two of the accused of
rape and the third of indecent assault. The British Columbia Court of Appeal [(1987), 58 C.R. (3d) 48
(8.C.C.)] dismissed the appeal from the convictions, although the judges disagreed on whether or not the
question of mistaken belief in consent should have been put to the jury.-
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- "To require the putting of the alternative defence of mistaken
Dbelief in consent, there must be, in 'my opinion, some evidence -
o beyond the mere assertion of behef in consent by counsel for the -
-, appellant. This evidence must appear from or be supported by
. sources other than the appellant in order to give. it any air of .
- -reality.” S ~ :

_These words appear, on occasion, to have been misunderstood, -
- but I do not withdraw them. There will not be an air of reality
- about a mere statement that "T thought she was consenting," not
, supported to some degree by other evidence or circumstances -
~ arising in the case. If that mere assertion were sufficient to
require a trial judge to put the "mistake of fact” defence, it
would be a simple matter in any rape ‘case to. make such an -
assertion and, regardless: of all other c1rcumstances requ1re the L
defence. to be put 6 :

_ In a separate oplmon Lamer J. wrote that he would allow the defence of
m1staken belief in consent to be put to. the jury in all cases where the accused testifies -
at trial that the complainant hiad consented or that he believed that the: complainant
had consented. He did not believe that Jurles would be. fooled by false clalms of the
defence. He stated that: : : S - :

Jur1es are constantly assessrng and then d1scard1ng defences
- because they lack an air of reality and do not raise reasonable
doubt. Sexual offence cases are not d1fferent 63 - ‘

'The Supreme Court allowed the appeal and ordered a new tr1al

2.4 _‘ The Relevance of the Facts to a Defence of Mistaken Be.liefﬁin Con.sent" '

, Faced. with a.case in which the question of consent is at issue; the judge must
 make an important decision: is the issue whether or not there was consent or is the -
. issue the accused’s (alleged) honest, but mistaken, belief in consent? -Consent (or lack
- of it) concerns the elements of the offence has a crime taken place?. However, a
-mistaken belief in consent concemns the accused’s. state of . m1nd did the accused
intend to commlt a crime (a mens rea issue)? - o

- @ Tbid. at 55-56. -
S Ybid. at 62
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Three appellate cases provide some insight into the analytical difficulties
inherent here. In each case, the court decided that there was no issue of mistaken
 belief in consent to put to the jury. It should be noted, however, that these three
cases were decided before the Supreme Court decisions in Robertson and Bulmer, so
the impact of the highest court’s rulings on those two cases remains to be seen.

' The Ontario Court of Appeal considered the problem in R. v. Guthrie.% The
complalnant in this case, was waiting in the lobby of an apartment building in the
early morning for a friend to return. The accused entered and, after talking with the
complainant, invited her to his apartment to wait.  She took off her dress to avoid
wrinkling it and put on a sh1rt of. the accused’s, [intending to sleep on the couch in the

~ living room. : : . o

The complainant’s story was that the accused suddenly attacked her with a
_razor (cuttmg her neck), tied up her hands, and performed various sexual acts on her
without her consent. She was terrified and remained rigid throughout.

The accused said he thought that, because of their earlier conversation about
sexual matters, she would cooperate with him., He denied cutting her with a razor,
_although he admitted he had a razor with him. He said she voiced no objection to the
-sexual activity, but was a’ w1111ng part1c1pant ' S S

The trral Judge refused to put the defence of mlstaken behef in consent to the
jury. The only issue was.actual consent, If the jury believed the'accused, then there
was consent. If the jury believed the complainant, there could have been no consent,

~ nor any mistaken belief in consent. The Ontario Court of Appeal notes that if the
- jury accepted the complainant’s evidence that she remained rigid and passive
throughout, this could conceivably be construed as evidence that the accused believed
. she was consenting. However, the accused’s evidence was that she was an active
participant. - Therefore, -the question of mistaken belief in consent did not arise. It
~ was simply a- matter of cred1b111ty whose story was to be be11eved‘7 ‘

In the Br1t1sh Columbla case of R. v. Wh1te 5 the accused was charged w1th
breaking and entering and sexual assault causing bodily harm. The accused was the .
‘complainant’s estranged husband; the couple had been separated about two years.
"The complamant’s evidence was that when she arrived home, the accused was there,

. wedring surgical gloves and carrying a pillow. ' She screamed, he put a bandage over
her mouth, threatened to rape and kill her,. and hit her several times. After much
conversation, lasting about an hour and a half, during which time the accused was

® Supra, note 52..
& Supra, note 46.
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alternately "rough" and "lovrng," they went into the bedroom and had sexual _
= intercourse. - The complainant’s testimony was . that she agreed to intercourse out of
- fear of the consequences if. she d1d not, and in order to get the accused out of the
house . S : : » -

t The accused’s story was qulte drfferent He claJmed to have been 1nv1ted over
. to the house where he and the complamant had a long conversation. At one point he
~became very angry with her and was ‘physically violent with her;, but later apologized
_for having ‘hurt her; the complamant said she and the accused always talked better
- after hav1ng Sex, whereupon they went. 1nto the bedroom and had sexual 1ntercourse '

T The accused never sa1d he had a mlstaken but honest be11ef that the o ‘
complainant: was consent1ng Accordrng to his: verslon -not only d1d she consent but
she also was- the one who suggested 1ntercourse -

o The Br1t1sh Columbta Court of Appeal found that there were no grounds for
. Aputtlng the defence of mistaken belief in consent to the jury. (In fact, the trial Judge
- had put that defence to the jury, but 1ncorrect1y instructed them that the accused’s
~ belief had to be based. on. reasonable grounds. : The Court of Appeal found that éven
_ though such an instruction was 1ncorrect the accused had received more favourable

treatment-than he ‘ought to:have. . If the Jury instruction had. been proper, the outcome - o

.~ would have been no- different.) "Th1s was a case of consent-or no consent and the
) -resolutlon of that issue depended upon who the Jury be11eved s '

_ The Quebec Court of Appeal case, R A Tremblay 7 also 1nv01ved
' .srgn1ﬁcant1y different evidence given by the. complainant and by the accused:. The
- complainant testified that the accused entered’ ‘her apartment when she was.alone- with
~* her baby and, despite her explicit instructions to-leave her alone, kicked her-and
- dragged her by the hair-into the 11v1ng room, pushed her to the floor,. tried to.
" penetrate her anus: with his penis, and ﬁnally succeeded in rap1ng her, causmg
' scratches to her th1ghs and buttocks RN :

The accused s story, ‘on the other hand was that there had been no tears no- :
v1olence and no resistance. . The complainant conserited to everything; and even asked;-
_to be scratched on the th1ghs and buttocks, as she found th1s sexually arousmg

, The Quebec Court of. Appeal held that thrs was qu1te s1mp1y a case of -
: credrblhty 1f the complalnant s story was accepted as true by the jury,- "then it was

l % Supra, no‘te'46.,. at 16.

B .. % Supra, note 52. '
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inconceivable that the appellant could ‘have been unaware that she was not
~ consenting.” On the other hand, if the jury believed the accused’s. evidence, or had a
: 'reasonable doubt about h1s gu11t they would be obl1ged to acqu1t o

- . On whether the is issue of m1staken bellef in consent should have been left to the
o Jury, the Court of Appeal stated: : : 2

. I can’ see nothmg n the record whrch could convey a sense of -
reality to that défence. - Appellant in-hi§ evidence, did not
- suggest merely that e believed she was consenting. He said
- - she consented and, on the facts related by him, there was no -
. room for any alternafe question as-to honest but mistaken belief
- in consent. If the complainant’s version was accepted as true, . -
‘there simply was no- consent and no basis for any honest bellef
to the contrary

: In support of th1s analys1s the court c1ted Drckson J in Pappa]oh

where as here the accused makes no assertlon of a behef in -
* consent as opposed to actual consent, it is unreahstrc in the -
absence of some other c1rcumstance or c1rcumstances fo .
" considér the Judge 0 bound to put the mlstake of fact
: "defense : ~ . :

: ‘These three cases suggest that ‘when the stor1es of the accused and the

: complalnant differ, the question is one of credibility and the issue of mistaken belief

in consent is not. relevant “However, where the complainant’s and the accused’s

stories do not differ, except on.the: questlon of consent, there may be an issue of

mistaken belref in" ' consent for the Judge or Jury to. consrder ;
Th1s approach has a d1rect 1mpact on the conduct of a tnal When a m1staken

belief in consent is at issue; the defence has more scope to introduce evidence '

concerning the complarnant’s past sexual h1story (See sectlon 246 6 now paragraph
276(c))

& Ibid. at 148

® Cited at supra, note 52, at 148,
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2.5

_Wllful Blmdness to the Complamant’s Lack of Consent

The defence of honest but m1staken bel1ef in consent is quallﬁed by the

- doctrine of wilful blindness. The leadlng case is the Supreme Court of Canada’s -

" - decision in Sansregret v.'R..™® Although Sansregret was acquitted at trial on the

~ grounds that he held an honest although manifestly unréasonable belief in the consent
- of the complainant, the Manltoba Court of Appeal overturned the acquittal and the
-Supreme Court of Canada upheld the conv1ctron It found that: he was w1lfully blind
- to the obv10us - : o -

The accused a man in his early twentres on parole had llved w1th the -

complainant; a 31-year-old woman, for about'a yearin-a violent relationship:
" However, the complainant decided to end the relationship and asked him to move out
permanently, and he complied.. A few days later he broke into-her house at 4:30

a.m., angry and threatening her ‘with a file-like instrument. At that time the
complamant in an effort to calm him and fearful of what he might do, held out hope

- of reconciliation. ‘They had intercourse. The. complainant subsequently repoited to -

the police that he had. raped. her; . nevertheless, no charges were laid and the probatlon

~ officer asked the. complamant not to press the matter as it would 1nterfere with the

accused’s probat1on

However three weeks later accordlng to the complamant’s ev1dence the

accused again broke into the house at about.4:30 a.m. When the complarnant tried to

~ call the police, the accused pulled the cord out of the wall jack. ‘He picked up a

. butcher knife in the kitchen, made her str1p andstand in the kitchen:doorway while he
- repaired the window he had broken to gain entry. -He then.tied her- hands behind her -

back with a ‘scarf, he struck her on:the mouth hard efdugh to draw- blood, and

~*-rammed-the butcher knife into the wall three times, once very close to’ her He told
- her that if the pollce came he would put the kmfe through her: . S

The complarnant gave ev1dence that she feared for her 11fe and ‘sanity. The
complamant tried to calm'the accused by talking about the possibility of reconciliation

~~and they eventually had sexual intercourse. She had consented to intercourse for the
- sole purpose of calmmg down the accused in' order to protect herself from violence.

She sard on the stand

I d1dn t consent at any t1me T was very afrard My whole
body was trembhng I was sure I would have a nervous

7" Supra, note.S‘Z.l' :
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breakdown. I came very, very close to losing my mind. All I
knew was I had to keep th1s man calm or he would kill me.”

The complamant subsequently dressed allegedly to go to a busmess
appointment at 8:00 a.m. .-She dropped off" the accused, and then went to her mother’s
house where she called the pohce E s :

At tr1a1 it was found that- the accused d1d in fact have an honest belief in the
consent of the complainant.. That is. to say, 'hé honestly believed her ‘consent was
gentine and not extorted by threats or fear. Therefore, no matter how outrageous the

~ conduct, and no matter how unreasonable such a belief might be, and although he was
- wilfully blind to the obvious, the trial judge felt compelled, applying therule in
Pappajohn, to acquit the accused on the charge of rape. The complainant’s own
‘ ev1dence was that the accused probably really d1d beheve she was consentmg

_ On appeal to. the Mamtoba Court of. Appeal the appeal was allowed and a
“conviction entered, the couit splitting two-to-one on the issue. - The judges had some
‘.difﬁculty in getting around the rule in Pappajohn, but did not rely on wilful blindness.

: The Supreme Court upheld the convrctron of the accused by the Manrtoba
- -Court of Appeal. It:relied on the finding of fact by the trial judge that the accused
. had been wilfully blind, even though he held an honest belief in consent. There are .
“many hints by the Court that this case could and should have been disposed of on the
basis of recklessness. The accused apparently knew his previous conduct had resulted
in a complaint of rape, and the Court felt the Judge was in error in not drawmg the -
_proper: 1nferences from this fact.

o The'Court dtfferentlat‘edthe concepts of recklessness and wilful hlindness:

recklessness, to form a part of the criminal mens rea, must have
~ an element of the subjective.’ ‘It is found in the att1tude of one
- who, aware that there. is danger that his conduct could bring::
: about the result prohibited by the criminal law, nevertheless -
* persists, despite the risk. It is, in other. words, the conduct of
one who seeks the risk and who takes' the chance. 7

- Supra»,v note 52, at 197 (SCC).
2. See the Manitoba County Court decision, reported at (1983), 34 C.R. (3d) 162, at 168.
™ Supra, fote 52, at 203-204. o
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. Wilful blindness is distinct from recklessness because, while
- recklessness involves knowledge of a danger or risk and persistence in
a course of conduct which creates a risk that the prohibited result will -
- occur, wilful blindness arises where a person -who has-become aware of
-+ the need for someé inquiry declines to make the inquiry because he does .
not wish to know the truth. He would prefer to remain ignorant. The
~ culpability in recklessness is justified by consciousness of the risk and -
'by proceeding in the face of it while in wilful blindness it is justified by
the accused’s-fault in del1berate1y fa111ng to’ 1nqu1re when he knows -
'there is reason for 1nqu1ry o

_ In Sansregret the accused apparently knew of the previous complamt of rape
_ when he claimed an allegedly honest belief in consent. The Court felt that thts was
“the. baSIS ‘on. Wthh he could be sa1d to be w1lfully bhnd ' : :

The decrsron in Sansregret m1ght suggest that w11ful bhndness can only be
argued in cases of a second sexual assault, where the first one was reported to the
-police. However, in a case involving a young offender,” the court ruled that the
accused was w1lfu11y blind to the complainant’s lack of consent and conv1cted him,
even though it was the ﬁrst occurrence of sexual assault. - :

_ In R v. LW.B, B., the young offender was. charged w1th sexual assault of a
female. The accused and a male friend took the victim to a cemetery and forcibly -
stripped her of her clothes. The accused then touched -various parts of the vietim’s
body, both with his hands and with' his- mouth. The other male forced the - -
complamant to perform fellatlo upon him, but she refused to.do the same to the
' accused : :

. In his defence the accused argued that the complalnant had consented Whlte
Y.C. J. stated: : -

His ev_idence was to the effect that while she protested against
engag1ng in any or all of the activities, that is not what she

- meant. The accused testified that "she said no but it was the

~ way she was saylng no" Whlch lead h1m to beheve that she did -
-not mean no.” : »

o Ibld at.206. "
~ ® R.v.LW.B. B. (1986), 72 N.S.R. (Zd) 122 (Youth Court)
& Ibld at 125. ' '
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Counsel for the accused wanted to submit evidence about the- past sexual

h1story and sexual reputation of the girl to prove that "no" did in fact mean-"yes."
Such evidence is precluded by sectlons 246.6 (now section-276) and 246.7 (now
. section.277) of the new legislation,” and the judge refused to admit it. The.defence
-+ was able to get in evidence that the complainant had the nlckname of "Slurpy " The.
- -court stated: . =

The conclusion to be drawn from that, one would expect, would
-be that the complainant was. given of a penchant for the
.performance -of fellatio. This is to be coupled with the .
testimony of the accused, from his understanding and not from

- any personal knowledge that the complainant was easy.”.

The court concluded that there was- wilful blindness on the part of the accused

rather than honest belief in consent: .

It is necessary to balance his belief that she was easy with his .
actual knowledge that she did.not want anything to do with him.
By blindly disregarding that knowledge, he cannot rely on his
belief as providing him with the defence submitted on his
behalf,”

The doctrine of w1lfu1 blindness sets a- 11m1t on how far courts will go in

allowing the defence of honest but mistaken belief in consent.”

7" These sections w111 be- dlscussed more fully below.

" Supra, note 75 at 128

0 'Ibid'. at 133,
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3.0 EVIDENTIARY MATTERS RELATING TO A SEXUAL ASSAULT
' TRIAL R

Court cases proceed followrng estabhshed rules of ev1dence that are desrgned to

ensure a fair hearrng and to protect the rights of the accused who is presumed innocent until

proven guilty. The rules of evidence are found in.the Canada Evrdence Act 30§ in'the
Criminal Code, and in the common law o - s

Certam rules of ev1dence that were: developed in relation to the crime of rape (pre—
1983) were exceptions to the general pnncrples of evidence that. apply in all other situations.
These special rules are h1stor1c examples of how the law protected men -- as accused, as
husbands, and as fathers®" -~ and how it protected female victims only in so far as they were
the property of an aggrleved male whose possessron had’ been deﬁled and devalued by rape.
4

. One example is the rule concerning corroboratlon 82 The usual rule is that the -
credibility of a witness is to be assessed by the trier of fact who must decide who'is telling -

the truth and who is not.  However, untﬂ 1976, the judge in a tape trial had the duty to tell -

_ the j jury that it was: dangerous to convict the' accused on the testimony of the victim alone. -
A Amendments to the law in 1976 removed the- requrrement to tell the jury of the danger of
~ convicting an accused without corroboratmg evrdence and left it up to the Judge s d1scret10n

-as. to how to advise the j Jury

The doctr1ne of recent complarnt is another example of the evrdentrary anomahes

_ ' concerning rape. . The usual rule of evidence is that a witness is to be believed.: Prior

- consistent statements by the witness are not admissible because they are ‘seén as merely
‘bolstering the witness’s testimony. However, if the other side suggests that the evidence has

- “been recently made up by the witness, then prior ‘consistent statements are admrssrble For

women who complained of rape, the rule was reversed: unless a woman could ] prove she had
- complained of the rape as soon as possible after it took place, and that her statement at that -

time was consistent with the one she made at the trial, the court could presume that she was
lying.®® A women was expected to raise a:"hue and cry" and to tell the ﬁrst person she -
. saw after she had been raped what had happened : :

8o RSC 1970 c. E 10 (nowRSC 1985 C-5)
8 See generally Chnstme Boyle, Sexual. Assault (Toronto Carswell 1984) pp 1- 10

% "For an account- of the hlstory of the corroboratron requxrement ‘see- generally Jeffrey G. Hoskms, "The Rlse,
and Fall of the Corroboratxon Rule in Sexual Offence Cases" (1983), 4 Canadxan Joumal of Farmlv Law 173

B Supra, note 81 at 14
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Another anomaly under the pre—1983 law was the link made between a woman’s
chastity and her truthfulness. ‘A-woman’s past sexual history was considered relevant to her
. testimony at a rape trial.. Defence counsel were permitted to question a woman extensively -
about her past sexual encounters in an effort to show. that she was immoral, unchaste, and
therefore presumably lying about the. alleged rape. Furthermore, there was-an inference that

~_a woman who had consented to sexual intercourse with other men on previous occasions was

probably more likely to have consented on this part1cular occasion.® .

A victim’s sexual reputation could also be examined at trial. -If a victim was said to
be "easy" or "loose, such- talk was cons1dered relevant to the accused’s defence presumably
“because the complamant was’ more likely to lie about her lack of consent later.

, These rules resulted 1n the complalnant bemg rout1ne1y subJected to hum111at1ng cross- '
exam1nat1on thereby caus1ng a second victimization, th1s t1me within the Jud1c1al process
itself. -

. The new law addressed this sexism in the.rules of evidence. - The rule about |
corroboration and the requirement to make a recent complalnt were dropped- (section 246.5, .
now section 274 and section 246.4, now section 275) and the questioning of a victim about
past sexual history was expressively prohibited except under precise and limited
circumstances (section 246.6, now section 276). Questioning about a victim’ s sexual
reputat1on was proh1b1ted (section 246. 7 now sect1on 277) :

3.1 Corroboration

The new leglslatlon states that no corroborat1on is requ1red for a sexual assault .
conviction and that the - judge shall not instruct the jury that it is unsafe to find the _
- accused. guilty in the 'absence of corroboratlon (section 24_6.4? now section 274).%

8 See generally C. Boyle and S. Rowley, "Domestrc onlence and Sexual Assault: Reflections on the Meanmg
of Bias," in Equahtv and Judlclal Neutrality, ed. Mahoney and Martin (Toronto Carswell 1987).

- 8 Ruebsaat (1987) discusses the leglslatrve hxstory leading to thls change in some detail. She notes that in

many instances, the issue was complicated because the complainant was a child and there were conflicting rules
relating to the testimony of children. For example, section 586 of the Criminal Code, now repealed by Bill

' C-15, precluded anyone from being convicted on the uncorroborated and unsworn evidence of.a child,
Subsection 16(1) of the Canada Bvidence Act, also now repealed, stated that the evidence of a child of tender
years who does not understand the nature of an oath must be corroborated by some other material evidence in.

. order for such evidence to result ina conviction, :

.Because,these sections have been repealed', this paper will not discuss the cases that considered the
- conflict between them, these issues now being moot. - Furthermore, by passing Bill C-15, Parliament conﬁrmed
its intention that the noncorroboratlon requirement apply to the testimony of children as well.
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- The: courts of appeal in British Columbra, Alberta Saskatchewan Ontano and
B 'Nova Scotia were all called on to clarify-the meanrng of th1s prov1s1on in the new -
: _leg1s1atlon . \ T : . o

In R.v. Lang, the Manrtoba Court of Appeal overtumed the conv1ct10n of
- the accused on two charges of gross 1ndecency and one charge of sexual assault

_ The victim was a g1rl ll years old at the t1me of tr1al although the assaults
* took place when she was 7t0.9" years old. The accused allegedly had subjected the
~.complainant to- fellatio, cunnilingus and; on one occasion, digital penetration. . The
child’s evidence was sworn, and she passed the judge’s test: regardlng her
3 understandmg of the nature of an oath w1th flying’ colours ~

’ However Twaddle J. A wr1t1ng for the maJorrty of the court of appeal sa1d

. I am of the view that it would have been unreasonable on the
- facts of this case for any trier of fact to have reached a guilty =
verdict. . The credibility of the complainant was not of itself, in
" the partrcular c1rcumstances, a reasonable bas1s for conv1ctron

It is well w1th1n Jud1c1al experrence that even the most
*.convincing withess may be an inventive one. ... -
Apart from the testimony of the complainant herself, there was’
no evidence which confirmed that she had been the victim of an
assault or of an indeCency,‘ that the accused had been i‘nvolved
with her in any improper way or, even, ‘that. connected the. = -
‘ Jcomplamant . account w1th reahty 8 o

8  (1987) 46 M. R (2d) 135 (Man CA)

o w Ibld at 141
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_ Monnm C. J M. wrote a vehement d1ssent to the opmron He referred to the.
trial judge’s findings, noting that the judge had cautioned herself about the absence of
corroboration, the dangers inherent in the testimony of a person of tender years, and
the implications of the delay in making the complaint. .He was satisfied that the trial
judge had made the right dec1s1on He noted that the trial Judge had the -

great advantage of seelng and hear1ng the w1tnesses and .
assessing their respective credibility. She therefore had:a ~.
marked advantage over any one of us sitting on this appeal. -
Hearing and seeing the witnesses in this particular' case -and with-
‘this particularly bright child, I am unable to ﬁnd error and :
‘would dismiss the appeal 8

' Accord1ng to the new law, no corroboratlon is necessary -for there to be a
conv1ct10n on a sexual assault charge, but it is clear that the Manitoba Court of -
Appeal was reluctant to follow the path set in the new legxslatlon “The judges refused
to conv1ct the accused on the basls of the uncorroborated ev1dence of a young g1r1

‘ Later the’ Mamtoba Court of Appeal again overtumed a tnal court’s
conviction for gross indecency on the grounds that the complainant’s testimony was
not supported by any other evidence. As section 246.4 (now section 274) includes

- gross 1ndecency among those offences which do not requlre corroboratlon the appeal
decision i 1n R.v. Lamlrandg i puzzlmg

In Lam1rande, it was alleged that the young victim, M regularly visited the = -
- accused in his suite where they would play cards alone. On one occasion, M. becamé
tired and lay down on the bed in the next room. She fell asleep, and when she awoke
her pants were down and the accused was performmg an act of cunnilingus.

- Philp J.A., writing for the maJonty, found that the complalnant s story
~ "strained creduhty" 0 : .

There was no ev1dence to corroborate her story and no
circumstances to support her allegations . .. [T]n the ,
circumstances of this case it was unsafe to conviCt.the accused
solely on M.’s evidence . . . [W]ithout some independent

% Ibid. at 149-50.
® (1988) 53 Man. R. (2d) 265 (Man. C.A.).
© Ibid. at 268: |
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--evidence supportlng M’s. story, the case aga1nst the accused ‘was
-not proved beyond a reasonable doubt.”* . -

T Monn1n C J M seemed re31gned to the verdlct and d1d not d1ssent as he had
\ﬁinL ng. He stated, however S ,

I am satisfied that inthis case there was evidence to convict the -
~accused Lamirande-on the.charge of gross indecency butIdo
~ not propose to repeat the same arguments T unsuccessfully raised
‘in R. v. Lang, supra, as that would be an exercise in futility.
The Crown has now. received ample warning that unless it . -
produces all available witnesses and if it fails to' provide o o
~ corroboration or other factual support for the evidence of young o
e complamants it is wasting its time and that of everyone ‘else.”? -.

‘In R.V. Thomas Grant and McPherson 9 the Ontarlo Court of Appeal

o ;cons1dered whether the trial judge had erred in- convicting three co-accused of sexual

assault on the basis-of the uncorroborated testimony of the complainant alone. The
‘complainant in this case was 18 years of age, and. according to her testimony had

.. been forc1b1y raped-by the three accused in succession wh11e bemg held down on a
bed . . : . -

The tr1a1 Judge dlsbeheved the three accused and found that the complalnant’s
testlmony had the “rmg of truth" to it. The trral Judge stated

a The charge whlch the: accused face is of the type wh1ch is easy
- . to'make and hard to deny, and I believe that-a Court should
-, scrutinize the evidence of.a girl like Maria with great care.
- 1 believe in matters of this sort a judge should scrutinize the -
" evidence carefully, look for corroboration and determine . - .
* whether there is evidence. that supports the complainant’s story
in the material particular.®*

K=

93

2

Ibid.

=

Ibid. at 270.
(1987), 24 O.A.C. 194 (Ont. C.A’.)‘._ '
Ibid. at 202.
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The Court of Appeal majority found that the trial judge had properly instructed
himself followmg the decision in Vetrovec v. The Queen, 9. ‘a case involving the law
on accompllces The maJorlty opinion noted:

D1ckson J as he then was, in giving the reasons for the court
[in Vetrovecl observed that a jury might convict on the
evidence of an acc0mp11ce or complainant, or a witness of
disreputable character. However, common sense might, in_
‘some circumstances, .require the trial judge in his charge to
administer "a sharp warning . . . [as] to the risks of adopting,
without more, the evidence" of such a witness. Here, the judge,
sitting alone, indicated that he was aware of the risks and still -
found that he nevertheless believed the evidence of the . - -
complainant and disbelieved that of the appellants. . ...”.

- The Court of Appeai also noted that a judge should not use the term
-"corroboration" but could refer to conﬁrmmg or. supportmg ev1dence In th1s vein,
the 1977 case R. v. Cam p was cited: : : :

[T]he effect of the repeal [of section 142 of the Code] does
: not 11m1t the discretion of a trial Judge, nor relieve him of the
duty in appropriate cases, while commenting on the weight to be
given to the evidence of a complainant, to caution the jury in
simple language as to the risk of relying solely on the evidence
of a single witness, and to explam to them- the reasons for the
necessity of such caution. In doing so. the trial Judge ought not
to resort to the term corroboration, but i is free to point-out to the
jury any evidence which, in his opinion, supports the '
99,

trustworthiness of the testimony of a_com Iamant 4
(empha31s added by the Court) ' S

% [1982] 1 S.C.R. 811.

&

This instruction is often referred to as a “-Vétrovee warning."
*" Supra, note 93, at 198.

% (1977), 17 O.R. (2d) 99.

g

Supra, note 93, at 203.
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The result in Thomas, .Grant and McPherson was that the trial judge’s
conviction was allowed to stand, although the Court of Appeal'® did seem to
suggest that supporting evidence could be required; and did bring in the Vetrovec case -
suggesting that a complainant in a sexual-assault case is s1m11ar to'an accomphce
witness Or a witness of d1sreputab1e character . for e o

: ~ The issue- of supportlng evrdence came. up in the Alberta Court of Appeal case,
R. v. Rodgers.'™ The Court of Appeal ordered a new trial, finding that the judge
. had misdirected the jury by instructing it that it was unsafe to convict. on a sexual -
. ‘assault charge without "supporting or confirmatory" evidence. . In this case the
~ complainant was a.13-year-old boy. The Court.of Appeal cited Vetrovec'® and R.
" v. Caip,'™ but found ‘that the trial judge’s deﬁmtlon of "supportmg evidence" was
‘ premsely the deﬁn1t1on of corroborat1on 105

The Court of Appeal further noted that sectlon 246 4, (now section 274),
. explicitly prohibits a judge from instructing a Jury that it is unsafe to convict without
corroboration. "The reality of this misdirection is not altered by s1mp1y changlng its
Iabel from: corroboratlon to support’ 105 . -

The Br1t1sh -Columbla Court,‘of AppealWas asked ‘to-overturn a conviction on
two counts of sexual assault because (among other reasons) the trial judge had failed
+ to instruct the jury properly on the lack of corroboration of the complainant’s -- the

109, Filllayson J.A., in dis_sent; while agreeing that the trial judge was entitl_edto instruct himself as he 'did,
nevertheless said the trial judge erred in finding supporting evidence where there was none.” He would have
- acquitted one of the accused Thomas, on the grounds of lack of conﬂrmmg or supportmg evndence

100 As one commentator notes “This comparlson of the complamant ina sexual offense case and an accomplice
is one frequently made but unfortunate and unfair, reflecting as it does the tendency to see the complamant in
these cases as on trial". Judith A. Osborne, "Rape Law Reform: The New Cosmetic for Canadian Women," in
Criminal Justlce, Polmcs and Women, (Haworth Press, 1985). : V

102 (1987) 82 A.R. 319 (s A)
1% Supra, note 95. |

- 1% Supra, note 98, ~

15 The trial judge defined "supporting evidence" as “independent evidence which affects the accused by
connecting or tending to'connect him with the crime or crimes alleged. In other words, it must be evidence
which is independent of and in addition to the evidence of the complainant, which not only implicates the -
accused and confirms in some material particular that the crime was committed, but also conﬁrms that the
+accused was the person who comnntted nt " Supra note 102 at 320 : : : :

' Supra, note 102, at 320.
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daughter’ of the accused’s -- ev1dence 197 Hinkson J. A dlsposed of the matter
qu1ckly ‘ : ‘

The third issue raised by the appellant was that the trial judge
~ought to have warned the jury that they: should be cautious.in
their approach to the evidence of the complainant and have

. commented on the fact that the evidence of the complainant was
not corroborated by other. mdependent evidence.

Defence counsel sought to persuade the trial judge to give such

a direction to the jury but the trial judge declined to do so.’
~Whether or not such a direction is appropriate is a matter for the
discretion of the trial judge. I.am not persuaded the trial judge -
efred in declining to give such a direction in this case,!®

The appeal was d1smlssed

In R. v. Brown 109 the Saskatchewan Court of Appeal cons1dered the appeal

- of an accused, convicted by a jury.of having sexual intercourse with a female under
age 14 (subsection 146(1), and having intercourse with his stepdaughter (subsection
153(1) (now see subsection 151 and subsection 153)). The offences occurred over a
nine-year period. One ground of appeal was that the trial judge erred in his charge to
the jury by failing to warn them about the lack of confirming evidence. The
Saskatchewan Court of Appeal found that for an offence under section 153, there is
no need for corroboration or for the trial judge to warn about the nsk of conv1ct1ng
on the unconﬁrmed evidence of the complamant

In R V. Leggett 110 the Nova Scotia Court of Appeal affirmed that
corroboration is no longer requlred and accepted the trial Judge s discretion in
, Judgmg the evidence. : :

The charge i in this case was under section 246.1 of the Code.
Section 246.4 is clear and applies in this case. The authorities
referred to by counsel predate the enactment of section 246.4-
and are no longer applicable to the offences referred to in -

R.v. LE.D. (1987)20BCLR (2d)384(BCCA)
Ibld at 392,

(1987) 59 Sask R. 220 (C.A).

(1986), 75 N.S.R. (2d) 373 (App. Div.). |
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_ ‘. section 246.4 of the Code. It is clear that the trral Judge was'
-aware of the 1mportance of carefully assessmg the ev1dence of .
the child. : . 4 o N

_With reference to ground five, ‘the credibility of the’ ‘witnesses
was a matter for the trial judge. He carefully reviewed the-
“evidence of the. complamant and accepted her ev1dence n

- Thus, durmg the penod covere'd by thrs 'case Taw rev1ew some courts
continued to Tequire corroborating evidence and were not prepared fo conv1ct an
accused solely on the bas1s of the complamant’s testlmony n. ' T

3.2 Recent Complalnt Optlons in Interpretlng Sectlon 264
) Durmg the perlod covered by this review, the section of the new sexual assault
~law concerning recent complaint read simply: "The rules relating to ev1dence of
recent complamt in sexual assault cases are hereby abrogated s :
, In enactmg the sectlon in 1983 the leglslator removed a prov1s1on that created '_
an adverse inference with respect to'a'woman who drd not complam of a. rape at the
first possible moment 14 : L . H

“As one commentator pomted out

Thrs rule had been severely cr1t1c1sed (McTeer 1978
Clar_k and Lewis, 1977; Jackman, 1982) for its assumption t_hat '

m ibid-'at 379'

1z See also these lower court decmons R.v. Elsenhauer, (1987), 77 N.S.R. (2d) 297 (Co. Ct ), accused
acquitted of sexually assaulting his 13-year-old niece because her evidence was uncorroborated; R. v. Keough
(unreported decision of the Trial Division of the Supreme Court of Newfoundland, dated March 12, 1987),.
accused acquitted of the sexual assault of a 17-year-old ‘because there Was no corroboratxon ‘R. v. Fehr, [1985]
" N.W.T.R. 267 (S.C. ). where the accused was acquitted of the sexual assault of a 10-year-old girl but an appeal
was successful because the trxal judge. had failed. to consider ev1dence that corroborated the complamant’ '
testimony. :

+ " The section was subsequently amended by Bill C-15 (proclaimed on January 1, 1988) and now includes a
list of specific offences to which the section applies. The list includes the sexual assault offences (section-

246.1, now section 271; section 246. 2 now sectlon 272 and sectlon 246. 3, now sectxon 273) as well as sexual '
offences agamst children. : R -

1 See generally, B. Dawson, “Abrogatlon of Recent Complamt Where Do We Stand Now"“ (1984), 27 .
-Criminal Law Quarterlv 57. . . :
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a rape victim would hysterically run-to the first person seen -
after the attack and report what had happened. If the victim did
not do so, it was possible for her complaint to be dismissed. As

- the critics have noted, people respond to stressful situations and
events differently. - Some may seek out the "first person"——even
if a stranger--while others may prefer to wait until they are in
the company of trusted friends or relatives. Under the rule of
recent complaint, however, there was a danger in not reportrng
the incident to the first person seen. Although intended,

- perhaps, as a rule by which to demonstrate the consisténcy of =
the complainants’ statements, the rule was used as much to test
for inconsistency (see McTeer, 1978), thus a1d1ng the process by
which to determine. cases as "unfounded. "%% -

. The new section abrogatlng the rules on recent complalnt presents three
. options: (1) the presence or absence of a recent complaint should be irrelevant and
neither the Crown attorney nor the defence counsel should be permitted to raise 1t
(2) the Crown attorney should be able to introduce proof of recent complaint if it -
- wants, but no adverse inference should be drawn from any failure to complain at the
- first poss1b1e moment; and (3) the. general principles of evidence regarding prior
consistent statements that apply in all other criminal cases should apply in sexual
~ assault cases as well. (That is, evidence of recent complalnt would only be ,
admissible when the defence counsel alleges fabrication. ‘The defence. counsel could -
then question the victim about recent complaint, while the Crown attorney would be
precluded from puttlng forward that ev1dence in the exammatlon -in- chlef of the
victim.) , -

In R. v. Yadollahi, s a decision by the Ontario Court of Appeal, the
accused was charged with sexual assault. Few facts are given.- The accused was
convicted at trial and appealed his conv1ctlon. One ground of appeal was that -

the Crown 1mproper1y adduced ev1dence of the content of a
. complalnt made by the complainant soon after she arrived at her
_-aunt’s house at two. 0’clock"in-the morning. . It is conceded that
this evidence was inadmissible. This evidence was not objected
" . "to by defence counsel, but the trial judge was, nonetheléss;
under an obhgatlon to instruct the j Jury to d1sregard it or, at

. 15 R, Hinch, "’Canada s New Sexual Assault Laws A Step Forward for,_Women?” (1985),.9 Conternporag[
Crlses 33 at 37. . » o . .

6 (1987), 19 o._A.c'. 302 ©ont. C.A).
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least to expressly instruct. the j Jury that the complarnt was. not’
ev1dence of the truth of its contents. nzeooe

‘_ A new trial was. ordered in hght of the cumulat1ve errors that occurred at tnal"‘
‘one of wh1ch was the 1mproper admrss1on of: ev1dence of recent complarnt

_ There appears to be a catch 22 1mp11c1t in the case law: lack of ev1dence of
. recent complarnt may be pre_]udrcral to the prosecut1on s case and-result in an
acquittal; onthe other hand, such evidence introduced as part of the prosecutlon s
case may be grounds for an appeal as the i 1mproper admlss1on 1nto ev1dence of prior-
consistent statements. . oL : : : »

‘The. Ontario Court of Appeal addressed. this latter issue in R. v. Owens.'"®
'_In th1s case a teacher was accuised of three counts of sexual assault on young boys.
The assauits consisted of genital touching. The teacher was convicted, but appealed
~ his conviction and the sentence of nine months. The appeal from the conv1ct1on was -
dismissed but the sentence was reduced to three months '

One ground of appeal from the conv1ctlon was the questlon of whether
improper use had been made of the prlor consrstent statements of the young boys
The Court stated: : e e .

: The abrogatlon of .the rule relating to evidence of recent. . -
complaints in sexual assault cases by section 246.5 of the .
Criminal Code . . . . does not have the effect of rendering -
evidence of such complaints inadmissible in all cases. In certain

~ circumstances the statement may. be an important part of the
- narrative [citations omitted], or may be admissible to show the -
. w1tnesses con31stency of posrtlon [c1tatlons omrtted] ns.

In tlns case the Court of Appeal also held that ev1dence of prior cons1stent
statements may be put forward by the Crown attorney as part of the case-in-chief if
the conduct of the case suggests that recent fabrrcatron (i.e., that thefe was consent at

- the time). 1s bemg alleged :

It is not necessary to show that an allegatlon of recent
fabr1catron has been expressly made before the prior consrstent

7 Tbid, at 393.
11 (1986), 18 o A.C. 125 (om CA)

1o Ib1d at 127

41




statement becomes admissible. - The allegation may be 1mp11c1t
from the conduct of the case.!? .

- The Mamtoba Court of Appeal in one case, seems to rely on the notion of
recent complaint in order-to overturn a sexual assault conviction. InR. v.-
Dawson,?! discussed earlier in the context of consent, the appeal court reversed the
trial Judge s finding that there had been no consent in a case 1nvolv1ng the sexual

: 'assault of a 15-year—old g1r1 o

‘In effectlvely revers1ng the ﬁndlng of fact and entering an acqurttal the
" majority of the court relied on the lack of recent complaint. The evidence of the 15-
_ year-old -was that she simply froze when she was assaulted by the adult whom she
‘considered "almost-a second father." With- respect to each of the incidents of sexual
assault and gross 1ndecency (1ntercourse and cunn111ngus),

[s]he put up no res1stance, either phys1ca1 or verbal; and
,she d1d not cry out.” After it was over she went to bed without -
“telling [her best friend] what happened She told no one and
made no comp1a1nt 123 - o

. The conduct of the complalnant follow1ng each act of
' 1ntercourse is also relevant. Her actions belie the absence of
consent. Immedlately after each incident she had the.
f:opportunrty to comp1a1n to her "best frrend" . but she did not -
' do so L :

- InR.v. Chllds,125 the Nova Scot1a Appeal DIVISIOI] cons1dered the appeal
against the sentence given to a 38-year-old father convicted of’ sexually assaulting his
nine-year-old daughter over a three-year period. "At trial, the father was sentenced to
two-years:less a-day. - The-Appeal Division reduced his sentence to ten months. The
court noted: that: - "H1s daughter did not make known the assaults unt11 August 1986.

12 Ibid. at 128.
121 Supra, note 28 .

122 Technically, the court found that no reasonable trier of fact could have conv1cted the accused on the.
evidence. S

12 Tbid. at 132.
124 Ybid. at 133.
125 (1987), 81 N.S.R. (2d) 380 (App. Div.).
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When the appellant s wife found out she left him, taking the. four ch11dren of the
marriage." The assaults occurred between 1983 and 1986. Although the court.
enumerated the mitigating factors in this case (none of which was lack of recent
.. complaint), one cannot help but wonder:if the fact that the child failed to complam at
- . the first instance had. an 1mpact on the court’s dec181on ~f e - SRR

o The Nova Scotla Appeal D1v1slon also reduced the sentence on appeal ina
case in which the complaints did not come to light for some time after the sexual
- assaults occurred. InR. v. C.J.M.,"””® a 15-year-old boy attempted intercourse with.
two young girls, granddaughters of the accused’s foster parents, twice a- week for
‘about two months. The court noted that the situation did not come to the attention of
the authorities until two years later. - At that time the accused was "doing well."
~ Because he had been rehabilitated and was remorseful, and because of the court’s
 policy with first-time offenders, the court reduced his sentence from one year open
custody to time served (one month) and two years probation, . Again, it is impossible .
to know if lack of recent complamt was a cons1derat1on in reducmg the sentence

‘InR.v. George 127 3 17- year—old was accused of the sexual assault of his
14- year—old female cousin. The accused admitted to having had'sexual intercourse
with the complainant but claimed she had consented. The young girl had told no.one :
' except her grandmother, whom she told the next day. The grandmother informed the
parents and the girl was taken to the hospltal and the polrce were called in.

On appeal the accused submltted that the Crown attorney had breached the
‘provisions of section 246.5 (now section 275) by introducing evidence of recent .
complaint, that is the evidence of the girl, the grandmother, the father, and the -

. doctor. The British Columbla Court of Appeal after looklng carefully at the
* transcript, found - . e

i that evrdence which. ought not to have been.admitted was given during =
the course of this trial. It should be explained, however, that the -
“evidence was admitted i in reaction to a suggestion by the defence that
the girl had consented, but overnight had changed her mind and had
decxded to complam to her grandmother S :

" Such evidence, in those unusual cucumstances, was admlsslble _
not as a recent complamt to show cons1stency of conduct but

6 (1986), 77 N.S.R. (2d) 1 (App. Div.).. .
1 (1985), 23 C.C.C. (3) 42.

43




because it'was an 1mportant part of the narrative in the
case.'? - : :

. InR.V. Westgard s the accused was charged w1th sexually assaulting his
20- year—old sister-in-law by, in effect, raping her on two occasions. 130 Tn his charge
to the jury, the tr1a1 Judge said:

You should cons1der [the complamant’s] behavrour when she got
_ back to the farm, the fact she didn’t tell her sister what. =
. happened; the fact she went. along w1th [the accused’s] tory of
. what happened 11

- The accused was convicted on one count, and the jury could not reach a
. verdict on the other count. The sentence was:60 days intermittent, followed by 18
- months probation -On appeal to. the Saskatchewan Court of Appeal the sentence was
1ncreased to six months : .

. Given the new law abrogating the rules relating to recent complaint, it would
seem that the jury should not have been instructed to. cons1der the complamant’
failure to comp1a1n to. her sister 1mmed1ately : :

_ The reluctance to set. as1de recent complaint as-a cr1ter1a in Judgmg the
truthfulness of the complainant is also reflected in a Newfoundland Supreme Court -
. case. -R. v. Payne™? involved a stepfather’s sexual assault-of his 16- year—old
stepdaughter The stepfather entered a plea of gurlty B ce

128 Jbid. at 44:45.
2 (1987), 60 Sask. R. 123.
101t is not clear why in this case the accused was not charged with'sexual assault'causing bodily harm or
‘aggravated assault: "Evidence was presented to the court that as a result of these activities, the complainant
suffered bruising on her breast, in her vaginal area and a small tear to the vagina itself." (Quoted from the
. Crown’s factum by the Court -of Appeal at page 124.) If the vaginal tear bled, one would: think that that should

be sufficient to constitute wounding, and hence justify a charge under section 246.3 (now sectron 273), or at the
very least a charge of sexual assault causing bodily harm. :

B Supra, note 129, at 126.
132 (1988), 68 Nfld. & P.E.LR. 162 (Nfld. 8.C., T.D.).
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- In the judgment, Woolridge J. stated:

- Under normal cucumstances th1s court has hab1tually dealt
harshly with such offenders. However, this is not a normal .
_case. The crime was committed four years ago'in 1983.. It was e
-not reported until 1986. Had the accused. elected trial by jury -
- and pleaded not guilty, as is his right, the outcome of that trial .
would be far from certain in my: view. Instead the accused has -
pleaded gullty 133 ' :

- Desplte the accused S adm1ss1on of gullt “the Judge was dublous about the case,
presumably because of the lack of recent complaint, and sentenced the accused to-90
" days, to be served intermittently. - The ostensible reasons for such a light sentence
~ were that the accused would have lost-his. unemployment insurance benefits and could -
~not continue to make support payments to his family; that he was remorseful and that
" his gullty Pplea saved the complamant the trauma of test1fy1ng : '

R v. Eisenhauer,"* a dec1S1on of the Nova Scotia County Court also
- touches on the issue of recent complaint. The complainant, a 13- year—old glrl had

‘allegedly been sexually assaulted: by her uncle In ﬁndlng the accused not gullty, the
' Judge Clements C.C.J., remarked _ . e

I find it pecuhar that [the complalnant] would wa1t two weeks
before telling her mother. She saw her Uncle Ike [the accused]

~ on two further occasions at her home . .-.-and their relationship -
appeared to be qulte normal. 135 o

In th1s case it seems falrly clear that the Judge contlnues to apply the old rules and
presumptlons regardmg a complalnant who farls to complarn at the first: opportunrty

These cases all suggest that the courts were strugghng w1th how best to
1nterpret section 246.5 (now section 275) and that the expectation that a sexual assault
victim ought to complain about the attack rlght away has not yet been completely
d1spelled -

133 Thid. at 162.
134 Supra, note 112.
5 Tbid, at 302.
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3.3

- The Admissibility ‘of Evidence about the Complainant’s Past Sexual History

The new law addressed an important-concern'by limiting the situations in

*which evidence of a complainant’s past sexual history. could be brought in as evidence

at a trial.’** The notion that sexually experienced women would be more likely to
consent to sex and then more likely to lie about the circumstances afterwards was out

", of 'step with social norms. However, women complainants continued to be subjected

to personal and hum111at1ng questlonlng by the defence counsel at a trial.

Section 246 6 (now section 276) says that an accused cannot brlng up the

~complainant’s sexual activity with anyone else (other than the accused) except under

three specific circumstances: Defence counsel quéstioning is-allowed to rebut
evidence of such sexual activity (or the lack of it) raised by the prosecution. It is also

~ allowed if the complainant’s past séxual activity would permit the-identification of the

person with whom the complainant had sexual contact on the occasion set out in the
charge.. And it is permitted if it concerns sexual activity that took place on the same

~occasion as the sexual activity of the charge and the ev1dence relates to the consent

the accused alleged the complalnant gave.

Th1s section has been challengcd as v1olat1ng the Canadlan Charter of Rights
and Freedoms. ' Defence lawyers have argued that it denies an accused the guaranteed
rlght to make a.full answer and defence to a charge and to have a fair tr1al

The cases of R. v. Seaboye rand R. v. Gayme®” are key cases on the
constitutional validity -of section 246.6 (now section 276) and the admissibility of

- evidence of a complainant’s past sexual history, In R.-v. Seaboyer, the accused met a |

woman.in a downtown Toronto bar and was alleged to have sexually assaulted her
later in his home; He was charged under section 246.1 (now section 271). . At the
preliminary inquiry, the defence counsel tried to question the complainant about her
sex life before the alleged assault and about her sexual activities afterward. The
Ontario Provincial Court judge refused to hear this evidence.

3¢ Parliament had attempted to address this concern when section 142 was brought into force in 1976. That
section limited the scope.of cross-examination on a complainant’s past sexual history at a trial. It required a
Judge to hold an in camera hearing to determine if the evidence was relevant. The comiplainant was a
compellable witness at the hearing. The result of this legislative change was-actually. to expand the rights of the -
defence to cross-examine the witness, by providing a chance to question the complainant-out of the courtroom
and then-to build on that information in court. The complainant often ended up being subject to two rounds of
defence questioning on her sexual past. See R. v. Forsythe (1980), 2 S.C.R. 268

37 (1987), 58 C.R: (3d) 289 (Ont. C.A.), leave tQ appeal to S.C.C. granted.

46




InR. v.. Gayme, the . complamant was a 15 year—old grrl The accused was .
charged with sexually assaultmg her in the basement of his school in Toronto. The _
“defence counsel tried to introduce evidence that the complainant frequently came to
-the school (not her own school) to have sex with students. there and ‘that she. often
1n1t1ated such contact. . The: defence counsel asked the. preliminary inquiry Judge to -

+ declare unconstrtutronal the sections of the Criminal Code limiting evidence ofa -
complainant’s sexual history’ and proh1b1t1ng evidence of her sexual reputation. ‘The .
judge ruled that he had rio jurisdiction to-declare the law’ unconstltutlonal and he,
refused to hear evrdence about the complamant’s sexual act1v1t1es and reputat1on

Both cases were appealed to’ the Ontarro H1gh Court where 1t was held that
sectlons 246.6 (now section 276) and 246.7 (now section 277) were invalid and that -
the prehmrnary inquiry judge should have heard . ev1dence concernmg the IR
complamants sexual h1story and reputatron ' : o -

_ Th1s dec1s10n was appealed to the Ontarro Court of Appeal That court was
, unanrmous in holding that the preliminary inquiry judge had. no _]llI'lSdlCtlon to dec1de

" that sections of the Criminal Code were invalid. For that reason; ‘he’had been correct .

- in refusing to hear evidence of the complainants’ sexual hrstory and reputatron The
_ Court of Appeal restored the committals for trial for Seaboyer and:Gayme. However,
~the Court of Appeal also. addressed the question of the- constrtutronallty of the two
* sections and -on thrs questron they. spht three to two. B8 L O
‘ Grange J A wr1t1ng for the ma]orlty, found that the three spec1ﬁc exceptlons
~'in 'section 246.6 (now section 276) would cover the vast. majority of cases.'* :
- “However, he expressed concern that there may be instances. where evidence of past
- sexual conduct: not encompassed by the. paragraphs mrght support a legltrmate
: \defence S : L ‘ ; .

If for example the defence was that the complamant was a - e =
. prostitute who sought after the act to obtain a larger feeon - == & ' ¢
~threat of exposure or false accusations of assault, evidence of
* similar acts of that nature in the past would be relevant; if, by.
‘ wayr_of another example, the complainant notoriously attended a

.1 Wlnle the court’s opmxon on: the constltutxonal questxon is obiter, that is, ot essent1a1 to its: deexsxon in the :
. case, it does indicate how the judges approached the issue and has influence on -courts- consrdermg the question® *

~ = of the admissibility of evidence, that would fall under sectxon 246.6 (now sectxon 276) and seetxon 246 7 (now :
seetxon 277) n. the future e : : S

‘39 A Mewett has argued persuasxvely that the "sexual actxvxty" that is alleged to. be relevant m boye but

o also alleged to be excluded by the provision of section 246.6, is not in fact excluded on a "narrow" *"

~ interpretation of section 246.6. See "Prior Sexual Activity" (1987), 30 Criminal Law Quarterly 1.- o
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- certain place and régularly offered herself to anyone there

-without charge, that might go to an honest behef in consent if

that were the defence . , 10

In my view the ev1dent1ary restrrct1on contamed in sectron 246.6

is not on-its face contrary to any provision of the Charter "As1
“have stated, there may be occasions--very difficult to-"

' deﬁne--where that effect m1ght result. But those occasions will -
. be rare and will depend upon’the circumstances of the case. ‘I

see no reason why it cannot be held that iri those circumstances
the section will be 1noperat1ve In the great majority of cases,
however the sect1on w1ll be vahd and operatlve 1

1t would be dlsastrous to- declare the section 1nva11d for all

purposes and return to the position at common law, whére any evidence
of prior sexual conduct-was admissible so long as it was relevant to a

matetial i 1ssue (and it was- generally deemed relevant to the issue of

- consent . )142

' rThe two Judges who drssented on the const1tut1ona11ty issue found that the ‘
 sections violated.the Charter because they did not give an accused the right to. make a
full answer and defence and: therefore did not provide the: r1ght to a fair trial as
guaranteed by the fundamental pr1nc1p1es of justice. Their view was-that the usual
rules of evidence should apply and that ev1dence relevant to the charge should be
admlss1b1e : : : : . :

143

In the case of R. v. Coombs 144 the Newfoundland Supreme Court Trial
Division took an approach similar to that of the Ontario Court of Appeal in Seaboyer
The accused was a taxi driver paid to deliver clients to the complainant, who worked

19 Tpid. at 305.

4 Tbid, at 309. . -

42 Tbid. at 310,

- 143 Brooke J. A'

writing on behalf- of Dibin J.A. as well, did, however, suggest that this would not ‘mean -
returning to the situation that existed before the new law was ‘passed, i.e., extensive questioning of the - ,
complainant.. "Relevancy-is not stafic, nor can it be determined solely on the basis of now-rejected assumptions.
In my view, such evidence [of past sexual history and reputatlon] is not relevant per se.. I have confidence that

- trial judges will make careful decisions based on proper values to determine what i is loglcally probatxve of a fact

in issue, and so admrssxble " Supra, note 137, at 297

4 (1985), 49 c.R. (3d) 78,
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as a prostitute. He was alleged. to have sexually assaulted her and there was medical
evidence of a severe beating and forced intercourse. The accused claimed to have -
driven two customers to the complamant s premises the day after the alleged assault
and that she had no signs of 1nJury ‘then. He adm1tted to mtercourse w1th her but
claimed it was consensual : . S :

‘ The trial’ Judge found that sect1on 246.6. (now section 276) precluded the
~accused from making a full answer and defence to the charges against him: As such,
S 1nfrmged the principles of fundamental justice guaranteed by the Charter:. -

However, in declaring section 246.6 (now section 276) to be invalid, Steele, J. stated” ©

that it was not his 1ntent1on to hold it 1nva11d for all purposes and at all t1mes

. -I‘can only. say that in the_crrcumstanoes of th1s_ case and
.- considering the nature of the questions to be asked of the
- - complainant and evidence to be adduced as to her sexual -
- relations with others, all critical to the defence, section 246 6
. must yield. The intention i$ that section 246.6 be deemed
* inoperative only to the extent that it is necessary for defence
~ counsel to cross-examine the co’mplainant and adduce evidence
“of her sexual activities with others in order to properly state the
defence 145 : :

| Steele ). conoluded-by n‘otih'g:»- :

_ It s seems mev1tab1e that unt11 Parhament amends sections 246 6
- and 246.7 or.the Supreme Court of Canada decides the issues by
fixing an equitable balance (ultimately acceptable to- Parliament)
between the concerns of a female complainant on the one hand
. and the protection of legal rights of an accused on the other it
“will be necessary for the trial court to conduct voir dires to
. settle the vexing problem that w111 arise. 146

Not all courts have held that section 246 6 (now section 276) is
'unconst1tut1ona1 The Manitoba Court of Queen’s Bench decided, in R. v. Bird and -
 Peebles, '’ that sections 246.6 and 246.7 (now sections 276 and 277) did not ‘
infringe Charter rights, and if they did, such mfrmgement was Just1ﬁab1e under -
.sectlon 1 of the Charter. S1monsen J. stated:

M Tbid, at 87,
46 Ibid, at 87-88.
47 (1984), 40 C.R. (3,d) 41; See‘R'uebs;aat (1985),”.supra, note 8, at 72 etlsed; for a disoltsern jof\thi‘s'case,_‘
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. [The legislation] recognizes that the victim of a sexual‘assault
 should not be subjected unnecessarily to the distasteful social’
“consequences and psychological trauma associated with the
disclosure. of unrestricted evidence of her sexual conduct even

though margmally relevant :

A -Soc1ety has an interest in fostermg persons to report cr1me Th1s could
be encouraged by the ev1dence restrlctrons 148 -

The Br1t1sh Columbla Court of Appeal addressed the questron of whether

section 246.6 (now section 276) was unconstitutional in R. v. LeGallant.'-

Although McLachlin J. of the British Columbia Supreme’Court had found that the
- section violated the Charter by denying the accused the opportunity.to make a full
-answer and defence to a charge agamst him,"° the Court of Appeal overturned her
- ruling. It found that it is necessary, in consldermg the Charter’s fairness

requlrements 'to balance the interests of the accused agamst other societal interests.

Fairness cannot be consrdered solely from the point of view of the accused the

interest of the complamant must be consldered ‘as well

: The Court noted that in str1k1ng down section 246.6 (now sectlon 276), the
tr1a1 Judge '

_ lost sight of the other considerations that motivated Parliament
in enacting section 246.6 of the Code . . . namely, that the
common law did not afford sufficient protection to complainants
and that because of this many rape cases were not being -

‘reported and prosecuted. . . . In my opinion section 246.6 - s
~ achieves a balance of falrness between the complamant and the

accused 151

148 Supra, note 148, at 55.
49 (1986), 54 C.R. (3d) 46 (B.C.C.A.).
1% See Ruebsaat, supra, note ‘8,_ at 71 et seq.

S Supra, note 149, at 59-60; Ann Stalker, in her article "LeGallant: Law Reform and the Charter" (1986), 54
C.R. (3d) 61, argues that judges should be left some discretion in deterrmnmg what evidence should be
admitted, as the proper balancing of interests cannot be done in advance by Parliament. She refers to Doherty’s
_ article in support of more judicial discretion (D.H. Doherty "Sparing’ the Complainant ‘Spoils’ the Trial"
(1984), 40 C.R. (3d) 55). - However, she realizes the dangers of unlimited discretion, and notes the difficulties -
in drafting and enforcing a statute that would strike exactly the right balance. As to the court’s- posntlon that
complainant’s interests should be protected as well as those of the accused, she finds it “hard to see". that
women’s interests can override the interest in ensuring that the accused is granted a fair trial.
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3.4

o By granting leave to appeal the Ontario Court of. Appeal’s decision in Seaboyer - B

and Gayme, the Supreme Court of Canada is indicating the importance of the
constitutional question regarding evidence of a complainant’s sexual h1story ata

. sexual assault tr1a1 . The Court’ s deCISIOII is eagerly awalted

The Admnssnblllty of vadence of the Complamant’s Sexual Reputatlon |

Section 246 7 (now sectron 277) says that evrdence of a complalnant s sexual .
reputatlon is not admissible if 1ts purpose is to challenge or support the: complamant’

e ,cred1b111ty

Thrs sectron has been challenged under the Charter as not prov1d1ng an’

-+ accused the right to a fair trial. However, the courts seem to have found it less.

problematic than the section on sexual h1story (section 246.6, now section 276). In

~ R. v. Seaboyer; R: v. Gayme, Grange J. A wr1t1ng for the maJorlty, found sectlon
- 246.7. (now section-277) constrtutronal i

1 thmk that section 246. 7 wh1ch excludes ev1dence of sexual

reputation for the purposes of challengmg or ‘supporting
... credibility, is a true reflection of modern standards Sexual -

reputatlon is no more an-indicator of credibility in a woman than -
it is in a man. It should no longer be recognized as relevant to
that issue. It may, of course, be relevant to other issues, such.
as an honest belief in consent, but the subsection does not -
exclude cross-examination for that purpose or indeed any other

. purpose than credlblhty 152 . :

' S1m11ar1y, inR. v. Wlseman 133 Ontario D1str1ct Court Judge Cusmato held
' before the Ontario.Court of Appeal dec1s1on in Seabover and Gavme that the section
« does.not v1olate the Charter.. S :

To conclude Parhament may, if such actlon is not arb1trary or ..
unreasonable and falls within the terms of section 1 of the . .

Charter, make exceptions as to the admission of evidence and -

the questlons which may be asked, if such limitations are . A
reasonable ‘and fall within thé competence of Parliament. . ; . I == .

2 Supra, noté 137, at 305.

9 (1985), 22 C.C.C. (3d) 12 (Ont. Dist. Ct.). -
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3.5

o Appeal

- have coneludedv that section 246.7 . . . is such a pohcy dec1s1on
‘- of Parliament . ... and constltutlonally vahd 1% . ‘

The Supreme Court decision in Seaboyer and: G aym w111 in all likelihood

~address the constitutional validity of this sectlon on sexual reputat1on as well as the
sectlon on sexual h1story - ,

: The Accused’s Behaviour - the ‘Admissibility of Similar Fact Evidence |

As has been seen, despite the repeal of the requirement of corroboration to

‘convict an accused on a sexual assault charge, some courts continued to expect some

supporting or confirming eviderice before being prepared to issue a guilty verdict.

The corroborating evidence may be sought in the behaviour of the complainant but it
can also be found in the form of similar fact evidence: proof that the accused did the
same thing, or somethmg like it, to someone else :

The general rule is that prev1ous wrongful acts of an accused are inadmissible
as proof that the accused- probably-did the wrongful act at issue in' the trial.
However, within narrow restrictions, similar fact evidence can be admissible for other
purposes, in-keeping with the general rule of evidence that all relevant and material
ev1dence should be adm1s31ble : ¥ :

The Supreme Court of Canada has dealt with the ’question'. of similar fact
evidence in the context of sexual assault cases in two recent cases, R. v.
Robertson!ss and R. v. Greene," both on appeal from the Manitoba Court of

]

- One issue in R. v. Robertson eoncerned whether certain  evidence of the
roommate of the complainant should have been admitted as similar fact evidence.

_Robertson involved the forcible rape of a 19-year-old woman in-her apartment. The

accused, under false pretences that he was afriend of her roommate’s and had
something for the roommate, gained entry to her apartment at 4:30 a.m. where he
proceeded to terrorize the victim with violence, pulling her by the hair and striking
her, forcing her to the floor, and then having nonconsensual intercourse with her.
The similar fact question was-whether or not the judge should have admitted evidence
that the accused had, on a previous occasion, told the victim’s roommate that he

154 Ibid..at 26-27.

155 Supra, note 55.

156 - (1988), 40 C.C.C. (3d) 333 (S.C.C.).”
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wanted to sleep with her-and refused to leave the apartment when told 0. The
‘roommate then left the apartment, but the accused followed: her, p1nn1ng her to the.
~wall and telhng her he could never love her on1y hurt her. '

The part1es adm1tted that the roommate S, ev1dence was relevant,” The _
quest1ons therefore were: (a) Did this evidence fall within the scope of the similar
-~ fact evidence rule? and (b) Did this evidence meet the criteria for exclusion- ‘contained
in that Tule? Wilson J. found that it did fall within the scope of the rule, but did.
. not meet the cr1ter1a for exclusion. : In assessing probative value, Wilson J. states that -
. _relevancy must be considered: as ‘well as the strength of: any inference that can be
‘drawn. Here the roommate’s testimony provided background for the circumstances in
- which the assault occurred. Evidence of the proposltlon made the whole narrative
- clearer. Arguably, it had some relevance to the issue of motive ‘and intent.. Wilson J.
- stated: .. L S Tl e

The probative value of evidence may increase if there is a-
. degree of similarity in circumstances and prox1m1ty in time and
place. However, admissibility-does not turn on such a striking
- similarity: see L.H. Hoffmann, -"Similar Facts After Boardman"
(1975) 91 L.Q.. Rev 193, atp 201 s

, * Having reJected the "strlkmgly s1m1lar" test, and hav1ng found the ev1dence
' -relevant Wilson J. then: went on to inquire whether it was prejudicial. She found that
it caused preJudlce but very 11tt1e and hence was properly adm1tted

InR. V. Greene 139 the tr1al Judge conv1cted a male school teacher of the ..
'sexual assault of a 12-year-old girl. - The teacher had fondled her breast. A number . -
of male children testified that they had 'spent nights at the homie of the accused, taken .
baths :there, and while they were bathing, the accused had entéred: the bathroom and -
‘fondled their genitals. The Manitoba Court of Appeal overturned the conviction,
; ..ﬁnding' that similarfact evidence had been improperly admitted by the: trial judge. .

. The Supreme Court restored the conv1ctlon ina very short dec1slon two out of B
five Judges d1ssent1ng (Lamer J. and Estey 1.). - S ‘

r

157 In Robertson, Wilson J. stated the rule as "Ev1dence of the accused’s dlscredltable conduct on past
occasions. " Supra, note 55 at 45,

‘58. Supra,.note 55, at 47.

1% Supra, note 156.
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" This evidence was admissible to show a system adopted by the’
respondent, and its probative force was sufficient to outwelgh
any prejudicial effect 'upon the respondent,’®® .

It should be noted that in another Manitoba Court of Appeal decision, R. v.
Krawchuk,'®! given after the Supreme Court’s decisions in Robertson and Greene, a
father’s conviction for incest. was quashed by the Court of Appeal. It found that the
trial judge had improperly admitted evidence from a sister of the complainant that she

- had been sexually assaulted by her father some years before. The Court of Appeal -
found that the 31ster S ev1dence should have been excluded

In R. v. Vernacchla No 2 162 9 gynaecologlst in the course of an internal
examination of a 35-year-old patlent had sexual intercourse with her and sodomized
her. The testimony of another patient who had had a similar experience with the
“same doctor on the previous day was admitted into evidence by the trial judge as
similar fact evidence. The Quebec Court of Appeal found that the- evidence had been
properly admltted ; -

The Court of Appeal approved the reasomng of the tnal Judge wh1ch it
- quoted: %

'Dans la présente cause, la preuve d’actes similaires si similaire
dans sa.commission et si prés des faits reprochés dans ’acte
d’accusation devant moi, en vertu des principes de la Cour '
supréme est admissible, pour tenter de démontrer, d’ abord,

- ’intention de I’accusé au moment ot il regoit Madame Bertrand,
et le modus operandi de l’accusé Cette preuve d’actes

~ similaires est donc adm1331ble ‘

19 Supra, note 156, at 355.. _

51 (1988), 51 Man. R. (2d) 239 (Man, C.A.).

12 (1988), 11 Q.A.C. 175.

19 Ibid. et 178. : " g

164 Translation: In the present 'case,‘similar. fact evtdence r‘elating’ to acts so similar in their commission and so
close to the facts alleged in the offence charged before me, are admissible according to principles enunciated by

the Supreme Court to attempt to demonstrate, first, the intention of the accused at the time he received Mrs.
Bertrand, and the modus operandi of the accused. ‘Such similar fact evidence is therefore admissible.
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“Similar fact ev1dence has therefore been allowed as ev1dence in some

1%-and serves to conﬁrm the ev1dence agamst the accused.

_cases

16 See a!éo for examﬁle R. v. Sterne, supra; hote'43_;_ahrl R. y..L.E.D;:,flsopra; note 107. .
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4.0

4a

'-PRoc_EDURAL ISSUES

Chargmg PatternS° The Three Levels of Sexual Assault

The new sexual assault law created three sexual assault offences "Slmple

. sexual assault (sectlon 246.1, now section 271) can be charged as an 1nd1ctab1e

offence or a summary conv1ctlon offence with the maximum punishment for an

- indictable offence being 10 years 1mpr1sonment Sexual assault with a weapon,

threats to a.third person or causing bodily harm (section 246.2, now section 272) is |

" an indictable offence with a maximum punishment of 14 years imprisonment.” A

conviction for aggravated sexual assault (section 246 3, now section 273) can result 1n:
11fe 1mpr1sonment -

In contrast, assault. (under section 244, now section 265) is- punlshable.as ‘
either an 1nd1ctab1e Or summary conviction offence with the. maxrmum punlshment as:

an indictable offence be1ng five years in pr1son

G1ven the new three-tier-structure for sexual assault offences and the
seriousness of each as reflected by the possible sentences 1t is instructive to rev1ew
what charges were laid in which kinds of s1tuatlons Presumably the most violent -
assaults of a sexual nature would be- charged ‘under the most senous offence

(aggravated sexual assault) and successful penetration by the penis into the vag1na o |
‘would no longer be the key element of the offence when charges were. laid, as it had
been. under the old offence of rape ' Lo :

Before the law was changed, the phys1cal 1nJur1es suffered by the complalnant
were factors only in sentencing but were not elements of the offence that. would affect

‘ charglng Now the three sexual assault offences are, in part, defined by the physical
. ,1nJury done ("causes bodily harm" -- section 246. 2, now section 272; "wounds,
 maims, disfigures" -- section 246.3, now section 273),“"" it would seem that

charglng would be based on the victim’s 1njur1es Th1s 1s not always the case..

‘In several cases, a ﬁrst-level sexual assault charge was laid although there was

o "phy51cal injury -- in some cases, s1gn1ﬁcant physical injury. 167-

165 Tf one applie’s the case law from common assault, “wounding" means a: breakmg of the skin, and includes .
bodily harm; "maiming" includes broken limbs; and "dlsﬁgurement" means a permanent mamng of the
appearance, such as a permanent scar, See also Boyle supra, ‘note 81 at 99. :

167 Knockmg the victim unconscious - R.'v. Elllot unreported, July 17, 1985 B.C. Co. Ct.; R; v. Downey,' :

-(1986), 76 N.S.R.(2d) 217 (App. Div.); R. v. Brun, (1987), 81 N.S.R. (2d) 384 (App. Div. ), Tearingthe )
“vagina of an adult'victim - R. v. Conyers, unreported, July 12, 1985, B.C.S.C. Vancouver No. 841790; .
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Penetration still seems to be a factor in charging. In all but one of the cases
-of aggravated sexual assault, intercourse had occurred and, in that case; it had been
attempted.'® As well, in four-cases,'® the lack of penetration seems to have..
precluded a charge of sexual assault causing bodily harm or aggravated sexual assault.
In those cases, sexual intercourse had not occurred and a first-level sexual assault
charge was laid even though the complainants had been badly beaten. Sentencing did,
however, reflect the seriousness of the assaults, with the accused receiving- prlson
terms of 10, 5%, 4, 2% years.I” :

Tearing the vagma of a child if it is not certain that the tear was a result of sexual mtercourse R. v. D.W.P.,
[1987], 5 W.W.R. 374 (Man. C.A.). or if the accusged is a'young offender R. v. M.E.D., (1985), 47 C.R. (3d)
382 (Ont. P.C.); Choking that results in bruising - R. v. Elliot, unreported, July 17, 1985 B.C. Co. Ct. See
also R. v. Moorcroft, (1985), 54 Nfld. & PEIR 80 (Nfld. C.A.); R. v. Nilaulak, [1987] N.W.T.R. 201
(N.W.T., 8.C.); R.v.JR.S,, unreported, January 9, 1986, Ont. Dist. Ct., Windsor No.: 1470/84; R. v.
Leon, unreported, March 13, 1986, B.C.C.A. Vancouver No. 004906; R. v. Sovey, unreported, August 1,
1986, Ont. Dist. Ct. Toronto; R. v. C.K.F., unreported, February 18, 1987, B.C.C.A. Vancouver No. CA
006160; R. v. Ryder, unreported (QL), January 19, 1988, B.C.C. A Vancouver CA 00726 '

e Cases in whlch the charge was aggravated sexual assault mclude R. v. Smlth (1985), 37 Man. R. (2nd)

. 249 (Man. C.A.); R. v. Pronovost (1987), R.J.Q. 1485 (Que. C.A.); R. v. Plourde (1985), 23 C.C.C. (3d)
463 (Que. C.A.); R. v. Stoddart (1987), 20 O.A.C. 365 (Ont. C.A.); R. v. Dugan (19,87)67 Nfld, and
P.E.LR. 247 (Nfld. S.C., T.D.); R. v. Buckley, 1986 N.W.T.R. 42 (N.W.T.S.C.); R. v.E. (K.) unreported,

- March 3, 1987, N.B.Q. N neéwecastle; R. v. Champagne (1987), 7 Q.A.C. 129 (Que. C. A); R.v. EL,
unreported April 8, 1987, Ont. Dist. Ct., Toronto, R. v. Tew sley, unreported April 19, 1985, Ont, Dist. Ct.,
Ottawa; R. v. Brogan unreported December 13, 1985, B.C.C.A. Vancouver, No. 003254; R. v. DeForge,
unreported, July 18, 1986, B.C.C.A., Vancouver, No. 005014; R. v: Gudmundson, unreported, June 28, 1985,
B.C. Co. Ct. Cariboo, No. 2139; R. v. McEachern, unreported, November 27, 1986; B.C.C.A. Vancouver
-No.-003839; R. v. W W.A.P., unreported October 19 1987, B.C: C A. No. CA 007862 S

1© R.v. Sovey, supra, note 172; R..v.. Wasylenko (1987), 48 Man. R. (2d) 234 (C.A); R.v.Leon,
unreported, March 13, 1986, B.C.C.A.; and R. v. Elliot, unreported, July 17, 1985, B.C. Co. Ct. N

- '™ For cases charged under sexual assault causing bodily harm in which there was serious physical injury see:
R. v. McKenzie (1986), 38 Man. R. (2d) 319 (C.A.); R. v. 1.S., unreported Feb.: 18, 1987, B.C.C:A!; R.v.
T. and B., unreported, October 30, 1986, B.C.C.A. Other cases in which the charge was sexual assau]t
causmg bodlly harm include: R. v. Madore (1985), 70 N.S.R. (2d) 86 (N. S. App Div.); R. v. Murray,
supra, note 53; R. v. Sparks (1986), 75 N.S.R. (2d) 91 (N. S. App. Div.); R. c. Synn ot (1986), 3 Q.A.C. 246
(Que. C.A.); R. v. Jondreau (1986), 18 0.A.C. 120 (Ont. C.A.); R. v. Tuckey, Baynham and Walsh (1985) 20
C.C.C.,(3d) 502 (Ont. C.A.); R. v. Glassford (1988), 27 0.A.C. 194; R. v. G.B. et al. (1988), 65 Sask. R.
134 (C.A.); Beaulieu v. R. [1988] N.W.T. R. 1 (C.A.); R.v.B.M.G., unreported Jan. 11, 1988, Ont. Dist.
Ct. Doc. No. 1396187; R. v. D.S., unreported, April 6, 1987 Ont, Drst Ct., Toronto; R. v. Henson,: ~
unreported, Oct. 30, 1985, Ont. Dist. Ct., Toronto, No. 933185; R. v. Simon, unreported, March 27, 1986
(Appeal, Feb. 2, 1987), Ont. Dist. Ct. York No. 1239184, Ont. C.A. No. 608; 'R. v. Meesto, unreported

(QL), March 11, 1988, Sask. C.A.; R. v. Moensch, unreported, Jan. 21, 1986, Alta. C.A. No. 17968; R. v.

Dyck, unreported, June 3, 1985, B.C.S.C. Vancouver, No, CC:850135; R. v. James, unreported (QL),"Nov‘.‘4,;."

1987, C.C.A., CA 007839; R.'v. T. & B., unreported, October 30, 1986, B.C.C.A. Vancouver No. CA
005384; R. v. LS., unreported, February 18 1987, B.C. CA Vancouver No. CA 006856
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It should be added that the sexual assault offences' make no mention of
psychological injury suffered by the victim of the assault. In cases where the victim
has been severely traumatized but has no visible s1gns of injury the charge will be at
the lowest level of sexual assault : .

4.2 - Charging With Attempted Sexual Assault
‘Sectlon 24 of the Criminal Code states

Y Every one who, hav1ng an.intent to' commit an offence does
or omits to do anythlng for the purpose of carrying out hlS '
intention is guilty of an attempt to commit the offence whether
-or not it-was poss1b1e under the c1rcumstances to comm1t the

offence ' ' : :

) The question whether an act or omission by a person who
has an intent to commit an offence is or is not mere preparatlon
to c0mm1t the offence isa questlon ‘of: law :

Theoret1cally, then a ‘person could be charged w1th attempted sexual assault. .
- However, the charge seems at odds with logic since subsection 244(1) (now
-+ subsection 265(1)) does not require- that there be battery foran ‘assault to have taken"
place. An attempt or threat, by act or gesture, to apply force to another person is '
sufficient to constitute an assault, if there is, or- appears-to be present, the ability to
~ carry out such an intention. ‘In: other words, an attempted assault already meets the
definition of an assault and the charge of ‘assault can be laid. -

_ Given that subsectlon 244(1) (now subsectlon 265(1)) also apphes to sexual

© - assault, it is difficilt to imagine what an. attempted sexual assault could be.'™ In
spite of this, -a few cases of convictions for attempted sexual assault were- found
although most were overturned on appeal 172

M A person- convicted of an attempted crime generally receives a hghter sentence than a person conthed of :
commlttmg the crime. . S - - :

172 See also S. J. Usprich, "Two Problems in Sexual Assault: Attempts and the Into_xication Defense" (1987),

" Criminal Law Quarterly 296, which discusses two unreported cases involving convictions for attempted sexual -
assault. In R. v. Elliott (July 17, 1985, B.C. Co. Ct., summarized in (1985) B.C.D. Crim. Conv. 6108-05 and
15 W.C.B. 235) "the accused threw the v1ct1m onto a bed, threatened to ‘fuck her or feel her tits’ and attempted

to pull up her T-shirt and loosen her pants " InR. v. Payne (December 17, 1985, Ont. Dist. Ct., summarized . »

in (1986) Ont. D. Crim. Conv. 6108-05 and 16 W.C.B. 40), the case susnmary gives the facts as follows:
“Causing her to fall and getting on top of her twice without the consent of the victim was an assault and the
Court can see no other purpose for that assault but to do something of a sexual nature to-the victim and, but for
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.

- In R. v. Alfred,"” a decision of the Yukon Court of Appeal, the accused
was convicted on the followmg facts of attempted sexual assault. A woman had
" passed out at a.party after consuming too much alcohol.- Several men apparently took
advantage of her condition to have sexual intercourse with her. The accused was
discovered after he-had pulled down his own pants and was in the process of pulling
* hers down to have sexual 1ntercourse w1th her

. While pull1ng down.a woman’s pants may 'ha\}e been sufficient Iproof of the
- actus reus of attempted rape under . the pre-1983 law, under the new law it seems clear
that a sexual assault had occurred. :

. In R. v. R1cketts,‘174 the accused negotiated with a prostitute for sex. She
got in his car and asked to be paid in advance. He did not pay but pulled out a knife
and threatened her, demanding that she perform fellatio. She struggled and got free.-

- The trial judge convicted the accused of attempted sexual assault with a weapon. The
Alberta Court of Appeal overturned ‘the conviction, ﬁndlng that a sexual assault had
taken place The court of appeal stated: A .

- [-T]he very act of a la_scn_nous suggestion accompanied' by
~an expression of force sufficient to-constitute an assault is, -
without more, a sexual-.assault as deﬁned b’y Taylor."

I R..v. Alderton,"” the accused, wearing a mask entered the complamant’
bedroom and held her down on her bed. She struggled and managed to escape. .

- Despite the fact that there had been no sexual contact, the Ontario Court of Appeal
‘held that a sexual assault had taken place (although under the old law it might have
been characterized as attempted rape). The fact that a complainant manages to escape

does not turn a sexual assault into an attempted sexual assault.

‘ These trial court conv1ct1ons for attempted sexual assault seem to be anomahes -
and have been overturned, in-any case, by courts of appeal (except in Yukon) Given

- the intervention of a third-party, something would have happened along those lines. That interruption was
before anything of a sexual nature in fact took place." Usprrch notes that in both these cases a conviction for

sexual assault would seem to have been requrred ,

™ (1986), 1 Y.R. 9, (Yukon C. A).

" R v. chketts (1985), 61 A.R.. 175 (Alta CA)
175 Thid, at 175 aylor, supra, note 11

16 Supra, note 11
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4.3

'the.wording of the new law, a person. who'attempts_to sexually assault someone, even

if the-assault is not carried out; should be ch"arged with sexual assault.

The Level of Detall Requn'ed in a Sexual Assault Charge

- The term sexual assault covers a broader range of cr1m1nal behav1our than the

~ term rape. While the latter refers to forced penetration of the penis into the vagina,

the former can apply to everything from touching a breast without consent to gang
rape. For the defence, this has raised the argument that a sexual assault charge does

not have sufficient detall to meet the law requlrements

Subsectlon 510(3) (now subsectlon 581(3)) of the Cnmmal Code states

A count sha11 contaln sufﬁclent deta11 of the c1rcumstances of the -
~ alleged offence to give to the accused reasonable information
with respect to the act or omission to be proved against him and -
to identify the transaction referred to, but otherwise the absence
or insufficiency of details does not v1t1ate the count

Four dec1s1ons by courts of appeal cons1der the 1eve1 of detail requlred in the
case of a sexual assault charged as an indictable offence. . In'R. v. RLC.a
provincial court judge, on his own motion, quashed the information contammg the .
charges against the accused on the grounds that the alleged acts which constituted the

~ * assault- were not described with sufficient specificity.. The Ontario Court of Appeal
overturned the decision. It found that an information need not contain the partlculars
~of the sexual assault, such as rape, attempted rape or-indecent assault The court

further noted that several "transactions" .may constitute one count ‘

‘In R V. Bohler m the accused alleged that the 1nd1ctment did not comply
w1th the requirements of .section 510 (now section 581) of the Code. The Alberta
Provincial Court agreed with the accused’s argument and quashed the indictment. On -_

“appeal to the Alberta Court of Queen’s Bench, the appeal was allowed and the court
: ordered the lower court Judge to proceed w1th a tr1a1 on the charge m

177 (1986), 17. O.A.C. 354 (Ont. C.A.).

™ (1985), 67 AR. 315 @B).

' Stratton J. compared the present situation to the one that applied to gross 1ndecency prior to 1983; Stratton
J. quoted from Mc¢Donald J. A. in R. v. Dugdale (1979), 7 C.R. (3d) 216 at 224: - "Failure of the charge at bar
to specify the details of what is alleged to constitute the act of ‘gross indecency’ in this case is nothing more
than a failure to specify the means by which the offence is alleged to have been committed, and this is, in. -
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A However in R..v. Hart,"® decided after Bohler a provincial court Judge
quashed seven of the nine counts w1th which the accused was . charged on the grounds

'that the charges

- fail to disclose.adéquate details to identify the transaction in °
order for the accused to make full answer and defence .
. [T]he counts do not provide specific dates, locations or d1sclose
the nature of the particulars or acts so that he can identify the
: transactrons which form the: bas1s of the charges 181

N The charges 1nvolved ﬁve females whom the accused allegedly assaulted over periods
~ of time rang1ng from four months to e1ght years

It is 1nterest1ng that the tr1a1 Judge used the Bohler182 dec1s1on to support the
quashing of the:counts, relying on the discretion the Bohler decision gives the trial
judge and on the direction that "the entire indictment must be v1ewed as a whole and’
cons1dered 1n the 11ght of. sectlon 510 " :

In R. v Cook 183 the accused had been convrcted and had appealed his

" conviction on the ground 1nter alia,. that the 1nd1ctment farled to comply w1th section

5 10 (now section 581)

. The Br1t1sh Columb1a Court of Appeal found that it was-not necessary to

' specrfy whether the particular. nature of the assault was rape, attempted rape or sexual
. - assault. Here the indictment speclﬁed the v1ct1m and the date of the offence -The
.~ court held that sufﬁc1ent : :

In Myhren v. R, ,"‘4 the indictment was found not to- comply with the

‘requirements of subsection 510(3) (now subsection 581(3)). Two counts were.-

contained in the indictment, each one alleging a.sexual assault of a child within a four

“and one-half month period in 1984. Northwest Territories Supreme Court Justice De
- Weerdt obJected to the- lack of deta11s on the alleged. act1v1ty He noted that- the term

substance, the complaint of the respondent'T . . that does not render the charge insufficient."

181

182

183

184

"3". (1987), 80 A.R. 321 (Prov. Ct.).
Ibid. at :323' |

Supra, note 178

Supra, note 11, |

Myhren v. _11. (1986) N.W.T.R. 15 (S.C., T.D.). -
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4.4

-sexual assault is new and that it is perhaps-too early to-attempt a definition. R. v..
--Chase was:subsequently decided by the Supreme Court 50, as d1scussed earlier; there

now is a definition for sexual."®

In. cons1der1ng the Ievel of detauI requ1red in:a sexual assault charge the courts
of appeal were satlsﬁed that the law had been met. :

'The Mandatmy Ban on- the Pubhcatlon or; Broadcast of Informatlon that Could
Identlfy the Complamant

»Subsectlon 442(3) (now sect1on 464) of the new 1eg1s1at10n prov1ded 186

‘Where an accused is charged with an'offence mentroned in.
section 264.4, the presiding judge, provincial court judge or
justice may, or if application is made by the complainant or

. prosecutor, shall, make an order directing that the identity of the

- ' complainant and any information that could. disclose- the. 1dent1ty
of the complamant shall not be pubhshed in any newspaper or .
'-broadcast : ‘

"InR.v.D.D. ¥ the complalnant was the wife: of the accused At the ~
prosecutlon s request, on behalf of the complainant, the court banned the pubhcatlon
or broadcast of any mformatron that could d1sclose her 1dent1ty '

The Canadlan Newspapers Co. asked for perm1ss1on to'1ntervene in the

criminal proceedings and also presented a civil motion asking the court to declare

subsection 442(3) (now section 464) unconstitutional. It argued that this law violated

- the right to freedom of the press as guaranteed in the Canadian Charter of Rights and
- Freedoms.’ The judge denied the mot10n ﬁnd1ng that the law was const1tut10na1 and"
.- also denied leave 10 1ntervene : :

e 3 T ac

85 Before the decision in Chase, the Newfoundland Court of Appeal considered whether or not the lack of a
definition of sexual in the Criminal Code meant that'a charge under section 246.1 (now section 276) was vague
and therefore invalid. It overturned the lower court’s decision to disrhiss the charge and remitted the charge to

the trial judge, ﬁndmg that the Criminal Code defines. assault and that-sexual merely connotes the 'type of
assault,. _ :

R. v, Plercey (1986), 60 Nfld. and P.E.L.R. 76 (Nﬂd C.A. ).

18 This provision was amended by Bill C-15.. Under the amendments, the provrsron covers more offences and ‘

~“extends the publication ban to. cover ‘witnesses under the age of 18 as well.* The language of the section was
also changed slightly. . . : S -

%7 (1985), 7 O.A.C: 161 (Ont. C.A.). - -
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Canadian Newspapers Co. appealedthe decision. The Ontario Court of -

_ Appeal held that the section infringed a Charter right by making the ban mandatory

upon the complainant’s request. However, the Court found that the part of the-
section that gave a Judge dlscretlon in ordermg a publlcatlon or broadcast ban was
valid.'®® . -

‘ The provision banning the publication of information that would identify a
complainant protects a complainant from publicity and is important to the goals of the

“new sexual assault legislation.. In general, these two cases suggest that the courts will

stand behind the publlcatlon ban in order to encourage victims to report sexual assaylt
crimes. ‘

?

The Right to a Ban on the Publlcatlon or Broadcast of Informatlon that Could

. Identlfy the Accused

 mR egina v. R.,'® the complamant requested a media ban on publlshmg or
broadcasting information that could identify her. The judge granted the application.
The accused then.made a similar request to have the publication or broadcast of his
name banned as well. The accused relied on the Canadian Charter of Rights and

. Freedoms, arguing that subsection 442(3) (now section 487) discriminates agamst

men. Since the accused could suffer serious consequences if his name were

. publicized in connection with a sexual assault trial, he argued that he, too, had an

interest in protecting his privacy, at least until such time as- he was found guilty.

The judge noted:

188 The Supreme Court of Canada, in a unanimous dec:s:on wntten by’ Lamer 1., and handed down in
September 1988, overturned the appeal court decision. The Supreme Court held that ‘the section was.
constitutional, It noted that the mandatory ban on pubhc communication at the complamant’s request was an
intrinsic aspect of the new law, since the law’s purpose was, in part, to encourage victims to report sexual
assaults, the most underreported of crimes. The Supreme Court found that victims neéd to be assured that their
names will not be included in media reports. Leaving a publication ban to a judge’s discretion--rather than .
. having it as the complainant’s absolute right--would give the victim of a sexual assault no ironclad assurance of
privacy, and sexual assault would continue to be underreported. Hence,.the goal of encouraging victims to
report crimes would be defeated..

" An argument raised by Canadian NeWSpapers Co. was that if a cotnplalnant’s name were broadcast or published
and if the complainant had, in the past, made false accusatlons of sexual assault, then others rmght come
forward to prevent an erroneous conviction.

In any case, Lamer J. finds that, although freedom of the press is 1nfr1nged by subsectlon 442(3) (now section -
487), the limitation is justified under sectlon 1 of the Charter,

1 (1986), 28 C.C.C. (3d) 188 (Ont, H.C.).
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4.6 .

. rBut 1f Parllament in its w1sdom enacts leglslatlon to protect or to

* .. curtail the right of the press or media to publish the name of a.
‘complainant,. then it strikes me as be1ng unfair if the rightto -

-~ publication of the name of the accused is not equally ‘

. 'curtalled”o- S S :

"The Judge ordered that no information 1denuf511ng the accusedor thecomplamant V
_ could: be published or broadcast until the trial was over, at wh1ch t1me 1f the accused
'was conv1cted h1s name could be made pubhc : -

: In Re Southam Inc et al v, The g)ueen 191 g Ontano H1gh Court Judge
proh1b1ted publishing the name of the accused, since to do s0. when the accused- stood.
in loco parentis to the complalnant or shared. the same name. would disclose the- =~
compla1nant’s identity. However, the trial judge-found that in other c1rcumstances the
public had.a legitimate interest in know1ng the name of the accused.. For that reason,
an order banning publication of the accused’s name would only be justified if doing s0

- would reveal the complainant’s identity. The judge concluded: that the public hasa
~ . right to know the accused’s name because . that is the only means of verifying the

accuracy of a report that the accused had. been charged and of preventrng speculatron

- and damagrng rumours about 1nnocent part1es

- Allowing Thlrd Partles to’ Present Arguments m Court - the Grantmg of

Intervenor Status

Our Judlc1al process is adversar1a1 Usually, only part1es d1rectly 1nvolved ina. . -
: dispute are heard in court. Occas1onally, the court will. allow another party to be . -
~“heard.. This party is glven the status of amicus curige or friend of the court and is B
- allowed to intervene in the case to assist the court in making its decision. Intervenors» o
- have expertlse ina partlcular matter and normally thelr 1ntervent10n does not ra1se any

- mew issues. L : s S o

Although Canad1an courts unl1ke therr Amerrcan counterparts, have

. ‘hlstorlcally granted intervenor status only spanngly, they have recently become more -
“open to-the idea. The complex1ty of Charter issues and the w1despread ramrﬁcatlons L
-of Charter 1nterpretatlons have probably prompted th1s Shlft L

9 (1987), 37 C.C.C. (3d) 139 (Ont. H.C.). I

% Tbid, at 192,
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Where litigants may only present arguments and analyses that directly relate to
 their own situation, an intervenor can present arguments on the broader- s1gn1ficance
~ofa decision and its potentlal 1mpact on soc1ety as a whole

1t is unusual for 1ntervenor status to be granted in cr1m1na1 cases, but
intervenors were permltted to make presentations in two cases concernlng the sexual.
assault legislation -- one a criminal trial, the other a civil action. It is interesting that
the civil action arose at a cr1m1nal tr1a1 where- 1ntervenor status had been refused

InR. v. Seaboyer and Gayme,"? counsel for the accused opposed the
intervention of the Women'’s Legal Education and Action Fund (LEAF), arguing that
its interests were identical to those of the Crown and that LEAF’s intervention would
place an unnecessary burden on the accused.. Nonetheless, the Ontarlo Court of
- Appeal granted LEAF 1ntervenor status. Howland C.J.O. stated

The r1ght to intervene in criminal proceedmgs where the hberty
of the subject is involved is one which should be granted

- sparingly. Here no new issue will be raised if intervention is -
permitted. It is a question of grantlng the appllcant a r1ght to
intervene to illuminate a pending issue before the court. While
counsel for LEAF may be supporting the same position as
counsel for the Attorney General for Ontario, counsel for
LEAF, by reason of its special knowledge and expertise, may be
able to place the issue in a slightly different perspective which- =
will be of assistance to the court.”

The Canadlan Civil leertles Assoc1atlon was also granted leave to intervene..
, Leave to 1ntervene ina cr1m1na1 tr1a1 was at issue in the case of R V.

D.D.,"* discussed earlier in the section on publication bans. The trial Judge
prohibited the publication of the complainant’s name or any identifying information
(the accused was her husband). Canadian Newspapers Co. applied to intervene, ‘
‘arguing the section allowing a publication ban violated the Charter. The trial judge

122 (1986), 50 C.R. (3d) 395 (Ont. C.A.).

19 Howland C.J.O. held that . "[STuch intervention Wlll be llmjted to the question of the constltutlonahty of .
sections 246.6 and 246.7 of the Crlmlnal Code." Ibid. at 389; It is interesting to note that Howland C.J.O.
refused LEAF intervenor status in the case of R. v. Morgentaler (1985), 44 C.R. (3d).189 (Ont. C.A.). That
. case involved an appeal against an acquittal on the charge of procuring an abortion and a number of groups
apphed for 1ntervenor status. LEAF’s application was opposed by both the Crown counsel and the accused.

194 Supra,_note 187.




- refused to grant the application, whereupon Canadian Newspapers Co. appealed. The -
appeal with respect to intervenor status at the criminal trial was dismissed on the -
grounds that it is entirely within the discretion of the-trial judge to grant such
~ intervention, and that no right to appeal such a refusal ex1sts

However Canadian Newspapers Co also launched a cwﬂ action, challengmg

- the constitutionality of the Criminal Code section. LEAF and a number of other
groups representlng women’s and children’s mterests were granted mtervenor status m

the ClVll action. o

These two cases suggest that courts are prepared to recogmze the broad social
~ implications of their decisions on the sexual assault law and, on occasion, to accept
the added perspectlve that parties other than the. defence and the prosecution can
bring. Although such third party interventions are rare, they can be an effective way
for various interest groups to be heard when courts are con51der1ng landmark cases,

~ especially those in which Charter arguments are bemg made
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5.0 CONCLUSION

‘ Dur1ng the perlod covered by this rev1ew, the Supreme Court of Canada rendered a
number of 1mportant dec1s1ons that clar1fy the: meamng of the new sexual assault leg1slat1on

~ The dec:1s1on in Chase prov1des a deﬁmtlon of sexual in sexual assault wh1ch is .

- objective and not grounded in the motives of the accused. "The test is broad ("Viewed in the

~ light of all the circumstances, is the sexual or carnal context of the assault visibletoa - . =
' -reasonable observer?") and does not focus on the genitalia as being . the only sexual -part of

- the body. This is a positive development, although an objective- test leaves a great deal of -

- latitude to Judges to characterize an assault from their own perspectlve As.one author
noted, objective tests are problematic: because when the judiciary is male—dommated such

- tests "1nev1tably invoke a male-deﬁned perspectlve of female sexuahty e ;

The- dec1s1on in Chase also estabhshes that the sexual assault offences are general ‘
. intent offences to which a defence of; for instance; drunkenness cannot be made. ‘This too is:
a positive development; the accused cannot avoid conviction by cla1m1ng to have been very
drunk at the tlme the sexual assault took place

The dec1s1on in Robertson is less encouragmg It took a narrow approach {o the
question of honest but mistaken belief in the complamant’s consent - While the new law left -

room for courts to abandon the subjective test established in the 1980- Pappa]oh decrsron, the

Supreme Court declined to do so. Instead, it ruled that an accused may ‘be acquitted of a.
‘'sexual assault charge if it-can be shown that he had an honest, even though poss1bly
‘mistaken,’ behef in the complamant’s consent The reasonableness of the behef is not at -
issue. C e :

_ However, the Court’s decision in Sansregret does set a limit: - An accused will not be -
successful with a defence of honest: ‘but ‘mistaken belief in consent if the facts: show that the.
- accused was wrlfully blmd to the obv1ous This de01s1on may serve to neutrahze the ruhng
: 1n Robertson : : . ‘

The decrslon in Bulmer also tempers the Robertson decrs1on In Bulmer the Court
“held that it is insufficient for an-accused merely to assert an honest belief in the
“complainant’s consent. . ‘Before the defence can be put to the Jury, the Judge must be
convmced that there is an “a1r of reahty“ to 1t “ T

Fmally, the Supreme Court dec1s1on in. the Canadlan Newspapers Co case has
protected the nght of the complalnant to. be free from the medla S glare A Charter - '

. 15 T, Bretell Dawson, "Legal Structures: A Feminist Crmque of Sexual Assault Reform, ‘Resources for . &
Femmlst Research 14 3 (November 1985), 42 : S
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challenge to the provision that instructs a judge to order a publication and broadcast ban if
the complalnant SO requests was not successful :

The Supreme Court st111 must decide’ the adm1ss1b111ty of evrdence of a complamant’
‘sexual history and/or sexual reputatlon The Seaboye and Gaym de01sron w111 be
illuminating. o

" In courts of appeal as well, a number of 1mportant de01s1ons have shed 11ght on the
way - courts w111 1nterpret the new leglslatlon ‘ -

The British Columbia Court of Appeal opted for a-narrow deﬁnltron of fraud as it

- applies to the issue of consent. “Given a chance to expand on the pre-1983 law that fraud -
only vitiates consent when it is a fraud about the nature and quality of the act or an
impersonation, the appeal court declined to do so. The decision in Petrozzi is significant
‘because it declines to protect prostitutes, who seem, from this review of cases, vulnerable to
unscrupulous -customers who refuse payment and- take by force what they cannot have for

- free. o : ,

The Ontario Court of Appeal cons1der1ng the factors that v1t1ate consent found the
list exhaustive. The judges were not prepared to consider coercive situations that might
vitiate consent if these were not listed in section 244 (now sect1on 265) such as the threat to -
‘ damage a person’s reputatlon ifa complalnt is filed.

“The . Manltoba Court of Appeal refused to allow conv1ct10ns in two cases in which
there was no corroboration.  These decisions are troubhng because they seem to reflect the

.. pre-1983 att1tude that, in cases of rape ‘a woman’s word is not to be trusted

Itis 1nterest1ng to note that,-among all the cases revrewed the accused was female in
only six. The new law is gender-neutral but the perpetrators of the crime of sexual assault
‘are stﬂl predomlnantly male. - :

Th1s selected case summary is drawn from cases decided during the first five years
following the proclamation of the new sexual assault law. Clearly, there are some glaring
examples of courts being slow to grasp the significance of the changes in: the legislation and
persisting in applying outdated concepts and values to their decision-making. It is the
author’s view that major law reforms such as this one should automatically be accompamed
by Judlcml educatlon programs that h1gh11ght the changes in the law.

In terms of Jurrsprudence however ﬁve years is not a long t1me to judge the impact
of legislation. Now that some key decisions of the Supreme Court of Canada have been
rendered and the child sexual abuse legislation is in place, the next few years should provide

people with the opportunlty to fully understand the changes resultmg from the new
leglslatron , . .
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~ Appendix 1-

SECTIONS OF THE CRIMINAL CODE
PERTAINING TO SEXUAL ASSAULT

. Section 244 (now sectlon 265) (1) A person commits an assault when s

* . (a) without the consent of another person, he apphes force 1ntenhona11y to that other
person, directly or indirectly; : :

- (b) he attémpts or threatens, -by an act or gesture to apply force to another | person if

he has, or causes that other.person to believe upon reasonable grounds that he has

- present ability to effect his purpose; or. - :

() while openly wearing or carrying a Weapon or an nmtatlon thereof he accosts or

- .impedes another person or begs. :

- (2) This-section applies to all forms of assault 1nclud1ng sexual assault sexual
assault with a weapon, threats to a th1rd party or causmg bod1ly harm and aggravated

sexual assault. :

(3) For the purposes: of t111s section, no consent is obtamed where the complamant

~ submits or does not resist by reason of -

 (a) the application of force to the complalnant or to a person. othe1 than the ‘
complainant; : o

(b) threats or fear of the apphcatlon of f01 ce to the complamant or to a person other ’

than the complamant :

(¢) fraud; or

(d) the exercise of authority. ' o '

- (4) Where an-accused alleges that he beheved that the complamant consented to the

- conduct that is the subject-matter of the charge a judge, if satisfied that there is

sufficient evidence and that, if believed by the jury, the evidence would constitute a

- defence, shall instruct the jury, when reviewing all the evidence. relating to the -

determination of the honesty of the accused’s behef to cons1der the presence or -
: absence of reasonable grounds for that bellef ' : :

Section 246 1 (now sectlon 271) (1) Every one who commrts a sexual assault 1s
guilty of : :

(a) an 1nd1ctable offence and is 11ab1e to 1mpr1sonment for a term not exceedlng ten
years; or S :

(b) an offence pumshable on summaly conv1ctlon - ' S
(2) Where an accused is charged with an- offence under subsectlon (1) 01 sectlon o
246.2 (now sectlon 272) of 246.3 (now section 273) 1n respect of a pelson under the
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-age of fourteen years, it is not a defence that the 'complainant consented to the
activity that forms the subJect-matter of the charge unless the accused 1s less than
three years older than the complaxnant o

Section 246.2,(n0w sectlon<272) Every _onewho, in committing asexu_al assault,
(a) carries, uses of threatens to use a weapon or an imitation. thereof,
- (b) threatens to cause bodily harm to a person other than the complainant,

(c) causes bodily harm to the complainant, or -

(d) is a party to the offence with any other person,

is guilty of an indictable offence and liable to imprisonment for a term not exceedxng
14 years.

Sectlon 246.3 (now section 273) (1) Every one commlts an aggravated sexual

assault who, in committing a sexual assault, wounds, maims, disfigures. or endangers
the life of the complainant.

(2) Every one who commits an aggravated sexual assault is guilty of an indictable
offence and is liable to 1mpr1sonment for life.

Section 246.4 (now-section 274) Where an accused is charged with an offence under

- section 150 (incest) (now section 155), 157 (gross indecency) (now section 161),
246.1 (sexual assault) (now section 271), 246.2 (sexual assault with a weapon, -
threats to a third party or causing bodily harm) (now section 272) or 246.3
(aggravated sexual assault) (now section 273) no corroboration is required for a
conviction and the judge shall not instruct the j jury that it is unsafe to find the
accused gurlty in the absence of corroboration.

Section 246. 5 (now sectlon 275) The rules relating to eVldence of recent complamt
in sexual assault cases are hereby abrogated

Section 246.6 (now sectlon 276) 4)) ,Inproceedings in respect of an offence under
246.1 (now section 271), 246.2 (now section 272) or.246.3 (now section 273), no
evidence shall be adduced by or on behalf of the accused concerning the sexual
act1v1ty of the complainant with any person other than the accused unless _

(a) it is evidence that rebuts evidence of the complainant’s sexual actrvrty or absence
thereof that was previously adduced by the-prosecution;

(b) it is evidence of specific instances of the complainant’s sexual actmty tend1ng to
~establish the identity of the person who had. sexual contact with the complaxnant on
the occasion set out in the charge; or -

(c) it is. eV1dence of sexual actxvxty that took place on the same occasion as the sexual
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: act1v1ty that forms the subject-matter of the charge where that evrdence relates to the-
- consent that the accused alleges he believed was given by the complalnant N
'(2) No evidence is admissible under paragraph (1)(c) unless - S
~ (a) reasonable notice in writing has been given to the prosecutor by or on. behalf of
the accused of his. intention to adduce- the ev1dence togethe1 w1th partlculars of the _
evidence sought to be adduced; and - S
(b) a copy of the notice has been filed with the clerk. of the court
(3) No evidence. is admissible under subsection (1) unless the judge, maglstrate or
justice, after holdmg a-hearing in wh1ch the jury and the members of the: public are _
excluded and in which the complalnant 18 not a compellable wrtness s satlsﬁed that
the requirements of this section are met.. o e
(4) The notice given under subsectlon (2) and the ev1dence taken the 1nformat10n e
-given or the representations made at-a hearlng referred to in subsectlon (3) shall not _

" be published in any newspaper or broadcast. -

(5) Every one who, without lawful ‘excuse the: proof of which hes upon h1m .
-contravenes subsection (4) is guilty of an offence pumshable on summary convrchon
- (6) In this section,’ "newspaper has the same meamng as in sect10n 261 (now section -
297) : : o : L ; '

. Sectlon 246.7 (now sectlon 277) In proceedmgs in respect of an offence unde1

- section 246.1 (now ‘section 271), section 246.2 (now section 272) or section. 246.3-
(now section 273), evidence of sexual reputation, whether general or spec1ﬁc is not
. admissible for the purpose of challengmg or supp01t1ng the c1ed1b1hty of the
‘complalnant S T . Lo

Section 246 8 (now section 278) A husband or w1fe may be cha1 ged w1th an offence S
under section-246.1 (now section 271), 246 2 (now. sectlon 272) or 246 3 (now

section 273) in respect of his or her spouse whether or not the: spouses were living
L ._together at the time the actlvrty that founs the subject—matter of. the charge occurred C
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Appendix 4
'THE SEARCH FOR CASES

For this report the followmg computer databases were searched DLR (covermg the
Dominion Law Reports), CCC. (covering the Canadian Criminal Cases report series), ORP
(covering the Ontario Reports), WWR ‘(covering the Western Weekly Reports), and NRS
(which covers the Atlantic Provinces Reports), the Alberta Reports, the Federal Trial _
Reports, the Ontario Appeal Cases, the Newfoundland and Princé Edward Island Report, the
National Reporter, the Nova Scotia Reports, the Manitoba Reports, the Saskatchewan
‘Reports, and the Yukon Reports. In addition, manual searches were conducted of the British
Columbia Law Reports, the Northwest Territories Reports, and Criminal Reports. The
o computer searches were augmented by -a manual check of the 1nd1ces of the relevant report
“series to ensure that no cases were missed.

Special care was taken w1th Quebec cases, as those reported in French only were not
included in the databases searched. A manual search was done of the Recueils de -
Jurisprudence du Québec from 1986 through April, 1988, of Quebec Appeal Cases for 1985,
and of the Recueils de Jurisprudence du Québec Cour Supérieure for 1985. In addition, the

- Annuaire de Jurisprudence du Québec was consulted for digests of unreported cases. Digests

of cases are simply short summaries of decrsrons, wh1ch may or may not appear in a report
series. .

As a further check to make sure all relevant teported cases had been found, all cases
in the Table of Cases from Ruebsaat (1985) were subjected to a computer search for "cases
* judicially cited" to see if any of them had been referred to in subsequent cases and to- make
“sure all reported appeals of any decisions mentioned in that report had been found.

Finally, a computer search was done to find unreported decrsrons Unreported cases
from the following databases were obtained: CJ, including all Canadian jurisdictions except
Ontario and Quebec, and ORP, which includes only Ontario dec131ons Unreported cases for
Quebec were obtained from dlgests




GLOSSARY

| appellant E1ther the accused or the crown counsel can ask a h1gher court to rev1ew the
- decision made at the trial. The party that asks for the rev1ew is called the appellant The
appellant appeals the lower court deC1s1on

actus reus. The elements that must be present for the court to conclude that a crime has
been committed. In a trial for sexual assault: under section 246.1 (now section 271), there
must be proof of an assault that was sexual in nature; in which force was used or there was
the threat of force; and to which the complainant did not consent.

complainant ) The person who states (complains) that a crime has been committed.

~ general intent offence Some crimes require only that the accused had a general intent to -
commit the crime in order for there to be a conviction. Manslaughter, assault and sexual-
assault are examples of general intent crimes. The distinction between general intent crimes
and crimes requiring a specific intention is that for the latter a person may show, for.
instance, that he or she was too drunk to form the specific intent to commit the crime. In |
 that case, the accused could not be conthed (See also "mens rea" )

hybrld offence In the Criminal Code offences are summary conviction offences
‘indictable offences or hybrid offences. Hybrid offences can be charged either as a summary
- conviction offence or as an indictable offence, depending on what happened. This option
allows the police and the prosecution to decide the most appropriate charge in the
circumstances. "Simple" sexual assault (section 246.1, now section 271) is a hybrid offence -
so, for example, a summary conviction charge would probably be laid in a situation where a

stranger grabbed a woman’s breast while she was walking down the street. If the stranger
grabbed her, tore off her clothes and attempted intercourse, then the more serious charge as
an indictable offence would probably be laid.

1nd1ctable offe’nce An ‘1nd1ctable offence is the 'more serious criminal offence. The =
punishment for an indictable offence can be from a maximum two years in prison to life
1mpr1sonment dependmg on the offence. Aggravated sexual assault is an indictable. offence 3
w1th a maximum sentence of 11fe 1mpr1sonment :

mens rea A Latin expressmn referrmg to-the accused’s state of mmd To be conv1cted of
a sexual assault the accused must have intended to comm1t the crime, :

'summaly conv1ct10n offence A less serious cr1m1nal offence w1th a poss1b1e maximum. -
pumshment of six months in jail and/or a $2000 fine. :
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‘voir dire A special hearing at which the judge decides whether evidence can be presented
at the trial. In sexual assault cases, a voir dire is often held in private, with the jury, if there
is one, and the public excluded.
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