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b) Working Papers
Working Paper 34: Investigative Tests

This Working Paper is dirccted toward the rational
and comprehensive statutory regulation of those investi-
gative test procedures which either require some form of
participation on the suspect’s part, or constitute an intru-
sive interference with the suspect’s physical or mental
integrity.

The Paper divides investigative tests into four cate-
gorics according to their degree of intrusiveness. The
Commission makes recommendations about the circum-
stances in which cach class of test may be carricd out.
Testing for the presence of alcohol or drugs in the blood
of someone suspected of having driven while impaired
would be subject to a different regime.

The Paper also recommends that statutory safeguards
be enacted to protect the interests of the suspect. For exam-
ple, tests should be conducted in circumstances guaran-
tecing the greatest possible privacy to the test subject. The
subject of such tests should be entitled to have the tests
conducted by persons qualificd by professional training. A
substantial violation of the statutory procedures should result
in evidence so obtained being excluded, unless its admis-
sion would not bring the administration of justice into
disrepute.

Working Paper 35: Defamatory Libel

This Working Paper rccommends the decriminaliza-
tion of defamatory libel. The offence of defamatory libel
developed in the English Court of Star Chamber in the
seventeenth century to prevent duels over slights to 2
person’s reputation and to stifle harsh political criticism.
In the Commission’s view, this criminal offence has no
place in modern Canada.

“*Defamatory Libel™ (the publishing of matter which
is likely to injure a person’s reputation by exposing him
or her to hatred, contempt or ridicule, or which is insult-
ing) is punishable by up to two years in jail and a maxi-
mum of five years where the defamatory matter is kKnown
to be false. The Commission believes that retention of this
archaic law creates an unhealthy, unwarranted chill on
journalistic and artistic expression and may conflict with
the provisions of the new Canadian Charter of Rights and
Freedoms guaranteeing freedom of thought, belief, opinion
and expression. Moreover, there are civil remedies avail-
able for slander and defamation that are both morc appro-
priate and cffective. In fact, there are few prosceutions
under this Code provision (research indicates only thirty-
six in the last ten-ycar period where we have statistics).
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The Working Paper on Defamatory Libel is consistent
with the Commission’s view that the criminal law should
be used with restraint.

Working Paper 36: Damage to Property:
Arson

The Commission Working Paper 36, entitled Damage
to Property: Arson, was motivated in part by recent statis-
tics which show that the crime of arson has become a
serious national problem. This can be documented by the
following:

— the incidence of arson in Canada went up 27%
between 1977 and 1981;

— in 1982, a total of 8,881 actual arson offences
were committed encompassing (together with
other set fires) 18% of the total losses caused by
fire;

— the total actual dollar toss for 1982 estimated by
the Fire Commissioner of Canada s
$180,527,394.00. representing an actual dollar
loss of $7.00 per Canadian;

— in 1982, arson and other set fires caused 40 deaths
and 523 injuries.

While there has been a significant acceleration in the
number of deaths, injuries and the economic damage caused
by acts of arson throughout Canada in recent years, Cana-
da’s faws dealing with the offence have scarcely changed
since they were embodied in the country’s first Criminal
Code in 1892, In view of the need to revamp Canada’s
arson laws to keep up with the changing nature of the
crime and the criminal, the Commission is inviting Cana-
da’s legislators to toughen up the laws by expanding the
offence to include the destruction caused by explosives,
and by making the arson laws casier to enforce and apply.

The Working Paper recommends replacing the many
Criminal Code sections relating to arson with a single
offence prohibiting wilful conduct which causes a fire or
explosion resulting in damage to. or destruction of,
property.

Working Paper 37: Extraterritorial
Jurisdiction

The Commission Working Paper rccommends  that
Canada’s extraterritorial authority in criminal law be
extended from the twelve nautical mile territorial sea limit,
where it lies now, to include the entire 200-mile exclusive
fishing and cconomic zones which Canada claims under
international faw and the full extent of the continental shelf
which stretches more than 400 miles into the Atlantic
Ocean.



Such an extension is thought necessary to ensure that
people are protected by Canadian law in this vital area of
of Canadian influence which is attracting increasing national
and international interest because of its rich economic
potential.

This extension of Canada’s criminal law to all persons
in the exclusive zones would be limited to activities over
which Canada has sovereign rights under international law.
The recommendations would serve to protect fishermen
and others in the exclusive fishing and economic zones by
enabling prosecution in Canadian courts of anyone suspected
of violating the Criminal Code thercin.

The Commission’s recommendations are rooted in
international law and will remove any doubt about the
application of Canada’s criminal law on and in the imme-
diate vicinity of such installations beyond the territorial
seas.

Working Paper 38: Assault

The Working Paper on Assault is concerned with
bringing order to the Criminal Code chapter on non-fatal
crimes of violence which, in the opinion of the Commis-
ston, is in a state of “*disarray”".

It is also concerned with resolving fundamental
contlicts such as the right to freedom of one’s own body

on the one hand. and the right to have the integrity of

one’s own body protected on the other. 1t explores modern
problems relating to “*consent’ to bodily contact in arcas
such as medical treatment, contact and combat sports and
consensual sado-masochistic sexual activities.

_ The Commission proposes the restructuring of the types
of assautt and the addition of a new category.

Under the Commission’s proposal, the basic assault
olfences would be detined as:

— assault by touching an unwilling victim;

— assault by hurting an unwilling victim:

-—— assault by causing harm or injury.

All of these forms of assault could be aggravated by
the manner in which the assault was committed or the
relationship of the offender with the victim,

For example. the touching. hurting or harming consti-
tuting the assault would be aggravated. and therefore treated
More severely: if firearms were used in the commission
of the offence; if the victim was a police officer; it the
accused’s intent was to resist arrest; or if the assault was
committed on a member of the accused’s family.

The Commission says that this new approach wiil
enable “‘consent’’ to be directly related to the kind of force
inflicted and will more clearly draw the line between consent
which can willingly be given to certain conduct and consent
which cannot willingly be given because intentional harm
or injury is being inflicted.

Working Paper 39.: Post-Seizure Procedures

This Working Paper is aimed at tacilitating the prompt
return of stolen property recovered by the police to victims
of crime who become doubly victimized — once by the
offence and once more by the process. They become disap-
pointed and frustrated when they discover that the recovered
stolen property will not be restored until after the criminal
case has been concluded — perhaps many months or even
years later.

The Paper noted that in many cases the actual deten-
tion of the victim'’s property is not necessary for the Crown
to prove its case. It is unnecessary to detain cars and trucks
and drive them into the courtroom to prove theft because
photographs and other forms of evidence are readily avail-
able and acceptable. Therefore, why must we deprive
victims of their television sets, record-players. cameras and
other casily identifiable ttems when alternative methods of
recording the evidence for presentation in court without
dispossessing the victim now exist?

Working Paper 40: Legal Status
of the Federal Administration

The Working Paper says that a new attitude is called
tor in which the balunce between the citizen and the State
is redressed not only because of the necessity of” holding
the State to the rule of law — rather than permitting it to
be above the law. but also because of the new era heralded
by the Canadian Charter of Rights and Freedoms and its
cquality provisions.

While the purpose of the Working Paper is to set out
a philosophic foundation for future Commission work, some
possible arcas of reform are explored. including measures
which wilt simplify the recovery of damages against the
Administration and increase the safeguards available to
individuals. The Paper also proposes nodernizing the rules
refating to the exccution ol judgments against the
Administration.

Recommendations are made which would assist citi-
zens in their relationship with the Administration outside
of the courtroom and serve as an alternative to processing
grievances in the courts.
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While appreciating the positive role that the Canadian
judiciary has played in attempting to contain unfair exer-
cise by the Crown of its privileges, the Paper states that
‘it cannot provide comprehensive reforms, which are
usually the province of the legislator. In view of the impor-
tance assumed by the law and Parliament in the legal tradi-
tion of this country, the legal status of the federal Admin-
istration should be governed by a coherent body of
legislation. Only a reform of this kind can accommodate
the idea of the special nature of the administrative function,
which needs to be further developed.™

¢) Study Papers

Neil Brooks and Judy Fudge, Search and Seizure
under the Income Tax Act

The Study Paper recommends removing the power
granted to tax officials to compel entry into a taxpayer's
business or private premises in order to inspect books and
records as part of a routine audit and suggests or proposes
reforms which will subject the scarch and scizure powers
to greater contro} and accountability.

The authors speculate that these powers have been
overlooked by parliamentarians because they have been
cloaked in a regulatory statute, namely the Income Tax
Act, rather than being placed in Canada’s Criminal Code.
where they would have been subject to careful probing,
minute examination and concern over the rights and liber-
tics of citizens.

T.S. Schrecker, Political Economy
of Environmental Hazards

The Study Paper calls for a restructuring of the polit-
ical process by which decisions are made about the content
and enforcement of environmental hazard law and suggests
specific measures which will help unstack the deck and
give the potential polluter and the potential victim an equally
influential voice in the decision-making process.

After all, the Study argues. decisions about the degree
to which risk to people’s health will be treated as accept-
able by society are inescapably political decisions — deci-
sions about who is to be allowed to do how much of what
to whom. These are decisions about how the rights and
rewards of technological activity are to be distributed.

Some other legal measures proposed in the Study Paper
are the creation of new pollution offences and the entrench-

ment in statute of new kinds of penalties for corporate
polluters.
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However, the author argues that for there to be real
long-term change, political decisions must be made on the
basis of open debate with explicit acknowledgement of the
kinds of decisions and value-judgments that are being made.

From a political science point of view, the Study Paper
presents a detailed analysis of the role of large corporations
as policy-making institutions — describing them as private
governments which determine the level of environmental
hazards to which Canadians arc exposed.

From an cconomic perspective, the Study Paper
analyzes the extent to which the concept of “‘efficiency’
has been used to justify pollution.

From a secientific point of view. there is a critical
discussion of the way in which scientific evidence is
assessed and interpreted for purposes of public policy.

The author belicves that the bias favouring the actual
or potential creators of hazards can be reduced or countered
in part, by providing opportunitics for members of the
public to participate at all stages of making environmental
policy decisions, and by providing a right of access to all
the information on which such decisions are based.

John Swaigen and Gail Bunt, Sentencing
in Environmental Cases

Some people who deliberately pollute the environment
should be sentenced to jail. This is just one of the many
recommendations made in this Study Paper prepared for
the Commission.

Current faws do not provide the courts with sufficient
powers to lmpose sentences in environmental cases which
will achicve the ultimate goal of stopping the offending
behaviour. repairing damages caused to the environment
and preventing recurrence of the harm.

The authors propose to remedy this gap by proposing
a broad spectrum of penaltics and sentencing tools which
will supplement the most common sanction currently
imposed against environmental offenders. the imposition
of a fine.

They call upon judges to exercise a higher ecological
consciousness by recognizing that pollution offences are
not victimless crimes — as all people who share the envi-
ronment are victims — and by recognizing that stringent
punishment should be imposed on offenders on the basis
that the environment has been threatened. without requir-
ing proof of actual harm before a deterrent punishment can
be imposed.



4. CURRENT RESEARCH

a) Substantive Criminal Law Project

The Project was under the direct supervision of the
Vice-President. Professor Jacques Fortin, until his death
in January 1985. He was actively involved in the Assault
Paper and the Paper on Omissions, Negligence and Endan-
gering. This last Paper was very important to him because
it was the follow-up to his involvement in Working Paper
29 on the General Part. Since January 1985. the Project
has been under the direct supervision of the President.
Mr. Justice Allen M. Linden.

During the period ol June 1. 1984 to May 31. 1985,
eight internal researchers were involved with the Project.
This number includes the Commissioner responsible for
the Project. the Senior Consultant, Professor Patrick Fitz-
gerald, and the Co-ordinator, Francois Handficetd. There
were fewer external consultants this year because the bulk
of the research had been done in 1983-1984. Most of the
work which had been started in that year was delivered in
the summer of 1984. The following is a summary of the
work done in the Project during the period under review.

The most important aspect of the 1984-1985 vear is
the work on codification. As planned. n January 1985,
the Project turned its attention to the preparation of the
hew Criminal Code. At least five persons have devoted
'three—quurlcrs of their time to this exercise. The group also
included Mr. Vincent Del Buono from the Department of
Justice and several outside consultants who were invited
0 provide advice and criticism. A Special Advisory Task
Force was established to oversee the Project Study. The
Members were Mr. Justice G.V. La Forest, Mr. Justice
G. Arthur Martin. Mr. Justice C.L. Dubin, Mr. Justice F.
Kaufman. Professor M. Freidland and Professor Gisele
Cote-Harper,

Since January 1985, much progress has been made
With the drafting of the Code. The General Part is almost
Complete. We have also worked on the topies of Offences
against the Person and Offences against Property. This work
should be incorporated into the Code by the end of Junc.
!'985. In the fall of 1985. the Commission will present its
lirst draft of the Code to regular consultation groups and
then will invite more public involvement.

The Project has also been very active in publishing.
and consulting on. Papers over the past ycar. The project
has divided its work into the General Part of the Criminal
Code and the Special Part.

(1) The General Part

Publications: A Working Paper on Extraterritorial
Jurisdiction of Canadian courts has been published this
year. The Paper deals not only with legal matters intrinsic
to criminal law, but also with policy matters rclated to
international transactions and refations such as government
policy on forcign affairs, and national defence. The Paper
generated a positive response from the other government
departiments and from the press.

Approved for Publication: A Working Paper on
Secondary Liability (parties to offences. attempt, incite-
ment. and conspiracy). has been approved for publication.
This Paper brings together in a unified concept the faw on
partics, attempt, incitement and conspiracy.

Other Work Done: Over the past year. work has been
finalized in the following arcas:

—  Corporate Criminal Liability: a draft Report will
be submitted to the Commission during the
summer of 1985. Puhlication is anticipated in the
fall of 1985.

—  Criminal Law and the Rule of Law: This Study
is presently being incorporated into the Code. R
deals with the rufe of law and the interpretation
of the law.

—  Working Paper 29 (1982) is gradually being
incorporvated ito the Code. Omissions, Negli-
genee and Endangering, the follow-up to Work-
ing Paper 29, was completed over the past year.
It deals with mmportant topics such as: negli-
gence, omissions, legal duties. causation and
endangering offences. This Working Paper is
expected to be published in the fall of 1985,

—  Procedural Defences: A dvaft Working Paper on
de minimis non curat lex was prepared and
consultation has taken place. Further study and
refinement will oceur during the summer of 1985,
Publication is anticipated in the fafl of 1985.

On the question of Entrapment. & separate draft
Working Paper has been written this year and consultations
are scheduled tor November 1985.

In summary. most of the work over the past year on
the General Part was to finalize what had been started in
1983 and 1984 and to incorporate it into the Code.

(ity The Special Part

Publications: Three Working Papers have been
published. They are: Arson. Assaudt, and Defamatory Libel.
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Approved for Publication: A Paper on Bigamy was
approved for publication. It deals with bigamy, polygamy
and other offences against conjugal rights.

Anticipated Publications: The Project is looking
forward to publishing the following Papers in late fall of
1985:

— Offences against the Security of the State:
— Hate Propaganda; and
— Break and Enter (Criminal Intrusion).

Work Done: Research has been completed during the
past year in the following subject areas:

— kidnapping and abduction;

— threats and intimidation;

— offences against justice;

— offences of corruption: and

— currency offences.

Research is about completed on Offences against Public
Order and a draft Working Paper is now taking torm. This
Paper will be considered by the Commission late in 1985.

The Project has begun to work in the arca of Road
Traffic Offences and Obstructing a Police Officer, and is
preparing work on Cruelty to Animals, Unlawful Posses-
sion and Fircarms Offences.

It has been an active and fruitful year, in spite of the
untimely passing of our colleague and leader, Professor
Jacques Fortin.

b) Criminal Procedure Project

The Criminal Procedure Project is under the direction
of Commissioner Joseph Maingot, Q.C. Dr. Winston
McCalla served as the Project Co-ordinator until his resig-
nation towards the end of the year under review. The Pro-

ject’s ultimate objective is the presentation of a Code of

Criminal Procedure which will deal with four major arcas:

(1) classification of offences:
(i) police powers:
(ii))  pretriat procedures: anw

(iv) trial and appeal procedures.

In addition, the Project is involved in the preparation
of a statement of general principles of criminal procedures
tentatively entitled **Our Criminal Procedure™ which is
intended to guide the Commission in the preparation of
the Code of Criminal Procedure.
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(1) Classification of Offences

Central to the Commission’s objective of a Code of
Criminal Procedure is the development of a scheme for
systematic organization by class of offences, of the powers,
protections and procedures which collectively make up
criminal procedure. The precepts governing the Commis-
sion’s approach to classification of offences are: first, there
should be as few classes of offence as possible; second,
divisions between classes should be determined by refer-
ence to legislatively prescribed penalties, so as to ensure
that procedures are scaled to the degree of penal liability
entailed in conviction; and, third. to the degree possible.
all offences within a given class should carry common
procedural characteristics.

The present organization of criminal procedure seems
to the Commission unnecessarily complicated, confusing
and anomatous. It seems apparent, moreover, that system-
atic assignment of procedural incidents would permit crim-
inal procedure to be greatly simplified, without signifi-
cantly affecting the distribution of criminal law cases
between fower and higher counts.

(1)  Police Powers

The Commission is cognizant of the importance of
defining the scope and Hmitations of police powers. as the
police often represent the citizen's initial contact with the
criminal justice system. In this regard, members of the
Project arc currently devoting the greater part of their ener-
gics to this aspeet of the criminal procedure. Virtually all
of this work is either complete or near completion. Reports
on Questioning Suspects and Search and Seizure were
refcased during the year under review. A Working Paper
on Post-Seizitre Procedures and o summary on Search and
Seizure under the Income Tax Act were also published
during the year.

A Report on Obtaining Forensic Evidence (Investi-
gative Tests) will be released in June of 1985, This Report
recommends the adoption of statutory rules to govern police
powers and procedures for taking certain types of evidence
from suspects, with safeguards designed to protect their
interests.

A Working Paper on Arrest has been recently approved
by the Commission and will be published in the summer
of 1985. The objective of this Paper is to clarify and refor-
mulate powers of arrest in @ way which strikes an appro-
priate balance between the interest of cfficient crime control
and the freedom of the citizen.



Also. a Working Paper on Electronic Surveillance has
been approved by the Commission and is awaiting trans-
lation and publication. The emphasis of this Paper is on
ensuring that authorizations to intercept private commu-
nications are strictly governed by the criteria of judiciality
and particularity.

A Study Paper on the Powers of the Attorney General
has been approved by the Commission and will be published
by a private publisher. This Paper is expected to be released
in August of 1985.

Work is continuing on several other topics within the
Police Powers and Procedures subtopic. The Commission
has marshalled the various commentaries arising from the
Working Paper on Post-Seizure Procedures and is in the
Process of preparing a Report on the subject. Further
onsultations have been carried out in the area of arrest.
F()llowing the publication of the Working Paper. the
Commission will take into consideration the public response
and proceed forthwith to a Report. The arca of Private
Prosecutions has been made the subject of a Working Paper
and consultations have already commenced.

(it})  Pretrial Procedures

A Report on Disclosure by the Prosecution has been
released during the year under review, while a Working
}’ap01‘ on Disclosure by the Accused is currently under way.
This latter Paper will examine the advisability of enacting
Statutory rules for the regulation of pretrial disclosure by
the accused.

The Commission is also in the process of preparing
a .Study Paper on Criminal Procedure Remedies, which
Wil focus primarily upon the development of remedies
relevant to police powers and procedures.

(tv)  Trial and Appeal Procedures

. The Commission is at present preparing Papers on
Qrilninal Pleadings, Trial and Appeal Procedures and Juris-
diction of Criminal Courts. The Commission’s work in this
area will address the organization. structure and jurisdic-

tion of the courts. criminal pleadings. the development of

4 comprehensive and simplified procedural scheme. and
femedies available during and after the trial.

¢) Protection of Life Project

The Commissioner responsible for the Protection of
Life Project is Louise Lemelin, Q.C. The Project Co-
ordinator is Edward W. Keyserlingk. The work of the
Project has been divided into two branches. One branch
consists of work in health law matters, and the other branch
deals with environmental law issues. Both branches have
a largely, although not exclusively, criminal law emphasis.
The main objective is to examine the strengths and weak-
nesses of existing law in responding to the new challenges
created by both technological developments and existing
or potential threats to human life and health.

(1) Health Law [Issues

In the health arca. a Working Paper on Behaviour
Alteration was completed, and approved by the Commis-
sion for publication in the summer of 1985. This Working
Paper studies the adequacy of the protection given to
psychological integrity by existing law and considers the
need for explicit protections in the Criminal Code for
psychological integrity. The issuc is examined especially
in the contexts of prisons, psychiatric hospitals and the use
of behaviour modification techniques for social control. Of
particular interest are the sections on patients who wish to
refuse treatment and the scope of the psychiatric patient’s
rights when found to be incompetent.

A draft Working Paper on human experimentation was
almost completed. Foltowing approval by the Commission,
release is expected to take place in the late fall of 1985,
The issue addressed in this draft Working Paper, is that
of the role of law. especially criminal law, in the control
of experimentation with human subjects.

A draft Study Paper on Biotechnology was nearly
completed during the period under review and will be
distributed to readers for comments in the summer of 1985,
This Paper addresses the urgent legal and ethical questions
which arise in view of new genctic techniques now being
used or contemplated in many activities such as agriculture.

A draft Report cntitled Medical Treatment is near
completion. This Report summarizes and synthesizes the
various recommendations flowing from this Project’s
Reports. Working Papers. and Study Papers regarding
medical treatment.
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During the year in question, a number of Project
publications issued in previous years continuc to be
requested in large numbers and have had a considerable
impact on contemporary debates and policy making. Among
these are: Report 20 — Euthanasia, Aiding Suicide and
Cessation of Treatment, Working Paper 24 — Sterilization;,
Report 15 — Criteria for the Determination of Death; and
the Study Papers, Consent to Medical Care and Sanctity
of Life or Qualiry of Life. Altogether, some 85.000 copies
of these Papers were distributed.

Planning got under way early in 1985 for a major
new Project Study on the legal status of the foctus. A
research group of cight leading scholars of various disci-
plines was assembled in May and meetings began aimost
immediately. Members of the rescarch group include scveral
law professors, an cthicist, a sociologist, and a geneticist.
Members of many other professions and groups will
be consulted and involved during the two-ycar period
anticipated for carrying out this particular Study.

The plan of this Study will continue to evolve but the
initial focus of the research will be restricted to the ques-
tion of the legal status of the foctus. The scope of the
Study will likely include a wide varicty of issues including
new birth technologies. abortion, in-vitro fertilization,
embryo experimentation and reproductive hazards in the
workplace. Of particular interest and importance is the
adequacy of various scctions of the Criminal Code with
relevance to the foetal status question. Attention will be
given to expressed views and positions on the question of
the foctal status and to the attitudes of Canadians as indi-
cated by recent polls and contemporary studics.

(1)  Environmental Law Issues

This branch of the Project published one Study Paper
during the year under review, cntitled The Political Econ-
omy of Environmental Hazards. This Paper, discussed
carlier, examincs the influences shaping environmental and
occupational policies and law. The Paper has been in such
great demand that copies were cxhausted a few months
after its printing. Conscquently, a sccond printing was
required to fill the demand.

A second Study Paper, Sentencing in Environmental
Cases, was completed and will be published in Junc of
1985. It explores the adequacy of present sentencing poli-
cies in the environmental ficld and suggests the usc of
more scvere fines and a greater use of imprisonment. The

Paper focuses on environmental statutes, not the Criminal
Code.
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A number of other Study Papers were completed in
this year under review. Some are in the nature of unpub-
lished background papers, and others are still being consid-
ered for publication. All of them are presently available
in the Law Reform Commission’s library. They include:

— Selected Environmental Statutes: A Legislative
Analysis;

—  The Jurisdictional and Constitutional Perspective
of Environmental Law: and

— The Comparative Criminal Law Perspective.

A Study Paper under way tfocuses on the subject of
Native Rights and Environmental Law. It is scheduled for
completion in draft form in the summer of 1985, when it
will be distributed to readers for comments. The Paper
addresses the interaction between environmental law making
and law enforcement on the onc hand and Aboriginal and
Treaty Rights on the other hand. It sceks to identify the
compcting interests involved and suggest ways of respect-
ing and reconciling those rights and interests. Extensive
cfforts at consultations with native peoples and the various
agencies with responsibilities in environmental law making
and law enforcement have taken place.

A second Study Paper near completion is entitled
Pesticides: An Examination of Canadian Law and Policy.
It probes the adequacy of present statutory and regulatory
controls over the use of pesticides.

As regards Working Papers, a draft of the Paper enti-
tled: Crimes against the Environment was completed and
approved for publication by the Commission. Its release
Is anticipated for the ftall of 1985. This Paper examines
whether some instances of serious environmental pollution
should fall within the scope of Criminal Code offences,
and whether existing Code prohibitions are adequate for
the task. After extensive prepublication consultation and
the examination of comments from a large number of read-
ers, the Commission concluded that serious pollution harm,
or endangering, should in somc cases be treated as real
crimes, and that new Criminal Code prohibitions should
be formulated to repudiate and deter such conduct.

Another Working Paper completed during this year is
entitled: Policing Pollution: The Enforcement of Environ-
mental Legislation. This Paper examines the policies and
practices of environmental agencies in the enforcement of
environmental legislation. 1t was subjected to extensive
consultation and, on the basis of comments and reactions,
was being revised at the end of the year under review.



Work was advanced on two other Working Papers.
One of these is entitled: Workplace Pollution. Tt studies
the adequacy of existing legal and extra-legal controls and
sanctions which apply in the workplace regarding pollu-
tion. Of particular interest is the present and potential role
for criminal law in this arcna. It has been distributed to
readers for comments and will be considered by the
Commission in the fall of 1985. The seccond Working Paper
18 entitled: Consumer Product Pollution. 1t studies the
adequacy of present procedures, sanctions and controls in
the testing and approval by government agencies of prod-
ucts which are potentially polluting. This Paper is of inter-
st to criminal taw as well. Recommendations will be made
fegarding the more effective protection of consumers and
Others by revising present procedures and safeguards.

d)  Administrative Law Project

The Commissioner responsible for the Administrative
Law Project was, during most of the year under review.
Alan D. Reid, Q.C. He has now been replaced by John
P. Frecker. The Project Co-ordinator is Mario Bouchard.

The Commission’s broad objectives in the field of
administrative law are to promote a better understanding
of relationships between law and administration to encour-
age the recognition of values such as fairness, cfficiency
and accountability in the dealings betwcen the Federal
Administration and private citizens, and, where appropri-
ate, to recommend both legislative and operational reforms
W enforce these values. The Commission is presently
toncentrating its encrgies in three main areas:

(1) Independent Administrative Agencies:
(ii)  Policy Implementation, Compliance and
Administrative Law: and
(iii) The Legal Status of the Federal Administration.

(1) Independent Administrative Agencies

The Report which deals with a framework for decision
Making by independent administrative agencics has reached
the translating and printing stage. Researchers have now
Prepared drafts of studies on the advisability of having
Minimum legislative standards for federal administrative
agencies, as well as on information gathering by admin-

IStrative agencies. including issues relating to the use of

heﬁring officers by agencies as a mcans of determining
facts upon which their decisions can be based. Structured

Consultations on this subject should begin during the
Summer.

Our conceptual study of administrative appeals s
moving ahead towards completion this fall.

A further consideration of the concept of a council
on administration to provide an institutional focus for the
promotion of sound administrative decision making remains
on the back burner.

(it)  Policy Implementation, Compliance
and Administrative Law

The Working Paper on Policy Implementation,
Compliance and Administrative Law has reached the edito-
rial stage. We continue to sense that much of the effort
in this ficld must be educational, shaping attitudes towards
the enforcement of administrative objectives. We hope to
provide a continued contribution to a better understanding
of the role of law in this arca and of the strengths and
limitations inherent in the various strategies that the law
may authorize.

In this respect, we should note the preparation of a
Paper regarding the role of Crown corporations in the
implementation of government policy. This Paper was
prepared for discussion at the Symposium on Government
Entreprise, convened on September 24 and 25, 1984 by
the Economic Council of Canada. Project rescarchers also
prepared a presentation to be made to the annual mecting
of the Law and Society Association. to be held in San
Dicgo in Junc 1985, about the role of institutions in policy
implementation.

In the coming year, our efforts in this regard will
concentrate on the preparation of documents relating to the
role of inspectorates and grants. These are. in our opinion,
two of the arcas where the role of law s most
misunderstood.

(it1)  Legal Status of the Federal Administration

Work on the tegal status of the federal Administration
has continued to progress. A Working Paper proposing a
principled basis for applying special rules to the legal rela-
tionships between the Administration and citizens will be
released in July. Specific arcas where the gencral princi-
ples would apply are explained in two Papers now under
way. One dealing with the special rules that apply in respect
of the execution of judgments against the Crown is currently
the object of a final round of consultations.

Another, addressing the procedural privileges and
immunities enjoyed by the Crown in legal proceedings
should be submitted to the Commission carly in 1986. The
Paper concentrating on tort liability of the Crown iy
currently being re-evaluated. Consultations regarding the
latter Paper arc expected to take a fair amount of time.

21



The Project researchers have continued to co-operate
closely with the Department of Justice. This co-operation
has resulted, among other things, in the completion by
Commission researchers of background papers relating to
ex gratia payments to claimants by the Administration, to
statutory immunities and liabilities, and to the payment of
Crown debts.

e) Project Plain Language

For somc years, the Commission has been concerned
about making thce law more easily understood by the public.
This can be donc before the hoped-for rewriting of the
legislation.

Forms arc the closest contact the Government has with
much of the public. They should be clear, concisc. logical
and contain only generally understood words used in their
common, everyday sense. Much improvement of forms has
been made in Australia, New Zealand and Britain. As well
as introducing simpler forms, several statcs of the USA
have enacted Plain English Laws. It was decided to start
a small fcasibility project to see if Canadian forms could
be improved and, if so, how.

The preliminary work is being spearheaded by a
rescarcher who has been connected with the Plain English
Campaign in Britain. There, it has had an enormous impact
on the Government. Our present study is being done in
English but a similar study concerning Plain French is
contcmplated for a later date.

Thirty-nine departments and agencics were asked to
send specimens of some of their most used forms for review.
They have been extremely helpful and enthusiastic; ten
deputy ministers wrote personally to give their support to
the projet. The time-consuming review of the forms is now
being made. The first department to whom we returned
forms, along with our suggested modifications, said they
would be incorporating most of the suggested changes,
believing these will help them to serve the public better.

5. CONSULTATION

The Law Reform Commission of Canada must consult
with a great many individuals and organizations in order
to futhl its legislative mandate of trying to keep the law
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responsive to the changing needs of modern Canadian soci-
ety. Parliament rccognized the importance of consultation
by making it an obligation in the Law Reform Commission
Act for the Commission to consult. The first Chairman of
the Law Reform Commission, the Honourable
Mr. Justice Hartt, stressed this duty to consult with members
of the public when he said:

The process of law reform is too important to be left to
lawyers alone. Law touches the lives of cveryone: it is
therefore the business of everyonc.

In the last year, the pace of the Commission’s consultative
process accelerated. Not only did we continue to discuss
our draft reccommendations with the important bodies that
have helped us in the past, but we have reached out to
involve new groups for their advice.

a) Regular Consultations

In the criminal law field, the Commission now regu-
larly consults with five key groups. with whom we have
a continuing dialoguc about our Publications and Propos-
als. First we are fortunate to be able to mect with an
advisory panel of distinguished judges with whom we
consult, in private, scveral times a ycar. During the ycar
under review, the following were members of this group:

The Hon. Mr. Justice William A. Craig. Court of Appeal
of British Columbia. Vancouver

The Hon. Mr. Justice Alan B. Macfarlane. Court of
Appcal of Brinish Columbia, Vancouver

The Hon. Mr. Justice Calvin F. Tallis. Court of Appeal
of Saskatchewan., Regina

The Hon. Mr. Justice William A. Stevenson, Court of
Appcal of Alberta. Edmonton

The Hon. Mr. Justice G. Arthur Martin, Court of Appeal

of Ontario, Toronto

Hon. Mr. Justice Charles L. Dubin. Court of Appeal

of Ontario, Toronto

His Honour Patrick J. LeSage, Associate Chief Judge,
Ontario District Court. Toronto

The Hon. Mr. Justice Antonio Lamer, Supreme Court of
Canada, Ottawa

The Hon. Mr. Justice Melvin Rothman. Court of Appeal,
Qucbee, Montréal

The Hon. Mr. Justice Fred Kaufman, Court of Appeal,

Québee, Montréal

Hon. Madame Justice Claire Barrette-Joncas,

Superior Court, Québec, Montréal

The Hon. Mr. Justice G.V. La Forest, then of the Court
of Appeal. New Brunswick, Fredericton. now of the
Supreme Court of Canada, Ottawa

The Hon. Mr. Justice Angus L. Macdonald, Supreme
Court of Nova Scotia, Appeal Division, Halifax

=
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In addition. judges from the local community arc usually
added to the advisory group when it meets in various regions
of the country. Those included in the past year were:

His Honour Judge Bernard Grenier. Sessions ol the
Peace. Québec. Montréal

The Hon. Mr. Justice Yves Mayrand, Superior Court,
Québee., Montréal

His Honour Judge Kenneth Fogarty, District Court,
Ontario. Ottawa

His Honour Judge J.-P. Beaulne, Provincial Court,
Ontario. Ottawa

A second group which gives us advice is a delegation of
defence lawyers. nominated by the Canadian Bar
Association:

Mr. D.1. Sorochan, Vancouver

Mr. G. Greg Brodsky, Q.C.. Winnipeg
Mr. Edward L. Greenspan, Q.C.. Toronto
Mr. Morris Manning, Q.C.. Toronto

Mr. Marc Rosenberg, Toronto

Mr. Serge Ménard. Montréal

Mr. Michel Proulx. Monuéal

Mr. Joel E. Pink. Halilax

A third group comprises police chiels or their repre-
Setatives. nominated by the Canadian Association of Chicfs
of Police, who offer us the perspective of those who are
Chgaged in Jaw cenforcement across Canada:

Deputy Chief E. Hahn. City Police Department,
Edmonton

Deputy Chief Keith Farraway, Hamilton-Wentworth
Regional Police. Hamilton

Deputy Chief ‘Fhomas G. Flanagan, Ottawa Police Foree,
Ottawa

Mr. Guy Lafrance, Montréal Urban Community,
Montréal

Chicel’ Greg Cohoon. Moncton Police Force., Moncton

Though regular meetings between the Commission and the
Canadian Association of Chiefs of Police have been held
and more are planned. some disagreement is evident
"egarding a few Commission proposals. The Chicefs of

Dy y . . .
Police feel that certain proposals are unduly restrictive of

police powers. On the other hand. the Cammission believes
that the Canadian Charter of Rights and Freedoms and
recent Supreme Court cases require a careful specification

of police procedures. Continued dialogue based on regular

Meetings, discussions, and a continuing relationship will
assure that proposals of the Commission will embody the
Practical experience of the police. society’s concern about
Violent crime, as well as respect for the evolving consti-
tutional faw.,

A fourth group includes law teachers working in the
field of criminal law and procedure. selected by the Cana-
dian Association of Law Teachers. Included this year have
been the following:

Professor Peter MacKinnon. University of Saskatchewan

Professor David Watt, Osgoode Hall Law School,
Toronto

Protessor Annce Stalker, University of Calgary

Professor Winifred Holland. University of Western
Ontario

Professor Martin Friedland. University ol Toronto

Professor Donald R. Stuart. Queen’s University

Prolessor Louise Viau. Université de Montréal

Protessor Bruce Archibald, Dalhousic University

Professor Gerard Ferguson. University ol Victoria

A fifth group consists of representatives of the federal
and provincial governments, who give us the Crown Coun-
sel’s point of view as well as the vital perspective of those
charged with the administration of justice an a day-to-day
basis.

During the last year, the Commission consulted on
three occasions with the government group. twice with the
judicial advisory panel, twice with the faw professors, twice
with the detence lawyers and twice with the chiefs of potice.

Minutes of all these private discussions are taken down
in detail, typed and retained, so that they may be referred
to when revisions to the draft Papers are being considered.

All af these consultants donate their time to the
Commission as a public service. We are most tndebted to
them for contributing so gencrously to the causce of law
reform. Needless to say. our work is rendered far more
valuable as a result of their help.

b) Special Consultations

The category of special consultations is meant to
describe specific consultative events held with groups.
institutions or professionals who are concerned with the
wark of the Commission.

During the past year the President had a stimulating
meeting. with fively discussion. on the subject of sen-
tencing palicy with the John Haward Society of London,
Ontario. The Commission hopes to cantinue a dialogue
with many branches of the John Howard Saciety. In fact.
the Law Reform Commission is providing logistical support
to the national John Howard Society as it prepares to put
an a seminar on “*Violence: Myth and Reality. Causes and
Cures.™”










6. CO-OPERATION WITH OTHER
INSTITUTIONS

a) Parliament

The Law Reform Commission. together with the
Canadian Bar Association and the Canadian Human Rights
Commission hosted a luncheon for the Justice and Legal
Affairs Committee of the House of Commons in order to
explain to the members of the Committee their respective
role and function.

The Law Reform Commission was asked to testify
during the Committee’s deliberations over Bill C-18. One
Member of Parliament, Alan Redway (East York), asked
for recommended amendments from us and one of these
that we offered was added to the legislation concerning
the protection of medical personnel in the administration
of blood tests.

The Law Reform Commission. in conjunction with
the Canadian Bar Association, prepared a brief for the
McGrath Commuittee studying parliamentary reform. During
our testimony, we urged that timetables be adopted so that
fcgislation can move more quickly and suggested  that
Committees should be able to study bills after first reading,
rather than the second reading. Morcover. as stated in the
Committee’s final report, we also drew to the attention of
the Committee “"the lack of adequate legal services for
commiittees.”” The parliamentary Committee adopted our
suggestion that the matter be remedicd.

Mcetings and discussion were also held with the
Chairperson and Vice-Chairperson and members of the
Senate Committee on Legal and Constitutional Affairs.

b) The Department of Justice and
the Department of the Solicitor General

The Law Reform Commission served as a member of
the Joint Committee, the Exccutive Committee and the
Program Management Committee. and our close co-
operation with the two Departments has continued. There
is much contact between the officials from the Law Reform
Commission and the two legal departments of the federal
Government at all levels, exchanging views and comment-
ing on cach other’s work.

The Criminal Law Review continued apace with Bill
C-18 being a major achicvement. Our Committee. which
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is drafting the Commission’s new Criminal Code, has as
a member a representative of the Department of Justice.

¢) The Canadian Sentencing Commission

In May 1985, the Commission presented a bricf to
the Canadian Sentencing Commission, appointed last ycar
by the former Minister of Justice, the Honourable Mark
MacGuigan. The brief. entitled “*Proposed Classification
and Sentencing Framework™ drew on the many recom-
mendations made by the Law Reform Commission in past
years.

The authors concluded the brief by advancing their
proposals for a new classification and sentencing frame-
work to be developed under statutory directives and
embodied in a clear and comprehensive legislative
statement.

d) The Canadian Judicial Council

We have remained in contact with the Canadian Judi-
cial Council. We have been contacted by Chief” Justice
MacEachern to assist in the preparation of restatements of
the law. and we are looking forward to co-operating with
these Committees in the months ahead. We are most grate-
ful for the use of the Canadian Judicial Council Board
Room. which is in our building. for many of our meetings.

e¢) The Canadian Institute
for the Administration
of Justice (C.1.A.J.)

We have continued our close co-operation with the
C.1.AJ. and have assisted in the organization of the 1984
conference which was held in Ottawa entitled “*Law and
Justice after 1984.” Members of the Commission assisted
in the preparation of the programme and served as panelists
as well as helping with the preparation of the support mate-
rial which was distributed.

We are also assisting in the organizing of the confer-
ence to be held next year in Toronto on Sentencing, at
which time we expect to serve as panelists and again assist
with the preparation of the material for the conference.



f) The Canadian Bar Association

Our warm relationship with the Canadian Bar Asso-
Ciation continued this past year. As we have done before.
we jointly sponsored the Law Day essay contest and cele-
brated Law Day by holding a joint dinner for several
bundred Ottawa members of various service clubs. On that
Occasion we joined hands with the Bar to mark the coming
nto force of the equality provisions of the Charter, and
the third anniversary of the coming into force of the Cana-
dian Charter of Rights and Freedoms.

~ The Mid-Winter Meeting of the Canadian Bar Asso-

C1ation, after a lively debate, voted its support for the Law
Reform Commission”s recommendations on blood testing
contained in our Report 21 by passing a resolution to that
effect. We also co-operatcd in the preparation and pres-
CNtation of a joint brief intended for the McGrath Commit-
tee. As s customary, the Commission reported to the Bar’s
Annual Meeting in Winnipeg.

The President and Commissioners met with various
8oups from the Canadian Bar Association, including the
‘XCCutivc. the Rescarch Section, the Administrative Law
S‘ection. the Criminal Law Scction and scveral others at
different times during the year.

8)  The Canadian Association of
Law Teachers (C.A.L.T.)

The Law Reform Commission assisted in the orga-
Zation of the Annual Mecting in Montréal. We consulted
With members of the Criminal Law section and the Admin-
Strative Law seetion. Once again the CALT-LRCC Award
Was given for the outstanding contribution to legal rescarch.

ht.‘ 1985 winner was Professor Martin L. Friedland of the

Mversity of Toronto, a former Commissioner of the Law

eform Commission.

niz

In addition. the Commission secks to contribute 1o

I»\e goals of the Canadian Association of Law Teachers.
Or cxample, we assisted in the organization of a Family
aW seminar at Queen’s University in Kingston to consult
With family law scholars about whether we should re-cnter

resenroh ) . . .
Sctarch in this area. We also helped in the preparation of

C seminar on the teaching of law held at Victoria, B.C.
9”8 of our representatives, Professor Diance Labreche, gave
a Qilpel- including some advice on how to use the Law

eform Commission’s material in the teaching of criminal
law anq criminal procedure.

As in the past, we maintain a contact person in each
of the law schools of Canada through whom we distribute
material and from whom we gather advice and information
about activites in the law schools.

In addition. the Commission has a Summer Research
Internship Programme involving cight students from differ-
ent schools across Canada. These students gain valuable
experience participating in research and aiding in the writ-
ing of all the Commissian’s Projects. Finally, the President
and other members of the Commission visited many law
schools across Canada, giving talks and secking advice.

h) The Media

Commission publications have been well covered by
the media during this past ycar. Many of the major news-
papers not only covered the releases of documents but also
wrote very helpful cditorials, both for and against our
recommendations.

In addition. the Commission has sought to further
understanding and interest by the media in taw reform.
This, for cxample, led us to organize, in conjunction with
Osgoode Hall Law School, a conference on “"The Media,
the Courts and the Charter.” The proceedings of this
conference will be published in book form in the next few
months.

The Commission worked with CTV and with Peter
Rehak and Jim Reed of W5 to produce a segment about
cameras in the courts which was aired in March, and which
was shown at the conference on *“'The Media. the Courts
and the Charter.”™ The entire conference was televised live
by Rogers Cable and was repeated several times afterwards.

Similarly, the President addressed the Nationat News-
paper Awards Banguet at which point he urged the estab-
lishment of a new prize for the best newspaper articfe on
legal affairs.

fe

i) The Canadian Law and Society Assoclation

This is a new organization which has been formed in
Canada and which is interested in the interaction between
law and socicty. The Law Retorm Conumission assisted in
transhating the material and reproducing the documentation
for this first conference which was hetd in Montréal at the
same time as the C.A.L.T. mccting. A number of
Commission personnel attended the mecting and partici-
pated in the various discussions.
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1) Other Canadian Law Reform Agencies

The co-operation between the Law Reform Commis-
sion of Canada and the law reform agencies in the prov-
inces has been excellent. We attended a meeting of the
law reform agencies in Winnipeg and we plan to attend
the next onc in Halifax. The Commission responded to the
request of these organizations to publish a new newsletter
dedicated to matters of law reform, containing items about
the various law reform agencies. Two editions of this
newsletter entitled Law Reform have been produced and
circulated. In this publication, issues of interest to the law
reform community including publications issued, studies
undertaken. personnel changes, and legislative devetop-
ments are dealt with in a short and simple way so that all
of us can keep informed about one another’s work.

k) The Canadian Criminal Justice Association
(C.CJ.A)

The President attended a4 meeting organized by the
Canadian Criminal Justice Association in Toronto about
the place of the victim in the criminal justice system.

) International Agencies

The Commission remains in clase contact with many
agencies at the international level. We note with pleasure
that the British Law Commission has recently issued a
paper called *Codification of the Criminal Law’” which
adopts many of the ideas that we have been advancing in
this country and around the world.

Through the kind assistance of Professor Georges
Levasscur, we have remained in close contact with the
French Commission which is revising their penal code.

We are also in contact with the Australian Law Reform
Commission and the Commissions of a number of African
countrics. some of whom are arranging to visit us in Ottawa.

This year in particular we had repeated exchanges
with the Australian Administrative Review Councif and the
British Council on Tribunals. The Centre for Socio-Legal
Studies at Wolfson College, Oxford, England, was also
contacted several times concerning the initiation of major
research they have undertaken in the field of health and
safety regulation. Bilateral exchanges are contributing to
the quality of research on both sides.

Our Commission is assisting the Eighth Common-
wealth Law Conference organizers in arranging a Law
Reform Day during which we will discuss codification as
a ol of law reform.
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The President is part of the Canadian delegation to
the 7th United Nations Congress on the Prevention of Crime
and the Treatment of Offenders in Milan, Italy, in August,
which will be deating with the following topics:

— new dimensions of criminality and crime preven-
tion in the context of development: challenges
for the future;

— criminal justice processes and perspectives in a
changing world:

— victims of crime;

— youth, crime and justice;

-— formulation and application of United Nations
standards and norms in criminal justice;

— international trafficking of drugs.

7. OPERATIONS
a) Meetings

Activitics continued again this year at a brisk pace.
The Commission held twenty-one formal meetings, although
the minimum statutory requirement is $ix meetings per year.

b) Regional Operations

Within a year of its establishment, the Commission
had opened a Québec regional office. located in the city
of Montrcal. This presence in the civil law province has
proved invaluable to the Commission in the fulfilment of
its statutory responsibility to reflect ““the distinctive concepts
and institutions of [both] the common law and civil law
legal systems in Canada, and the reconciliation of differ-
ences and discrepancies in the expression and application
of the law arising out of differences in those concepts and
institutions.”” The Commission is well ““tuned in’” to the
thinking and aspirations of the legal community and the
gencral public in Québec.

Through smaller operations in Vancouver and Toronto.
the Commission maintains a presence which is conducive
to a more active involvement of Canadians in these regions
of the country in federal law reform.

¢) Official Languages Policy

Oncce again the Commissioner of Official Languages.
in his report for 1984, recognized the excellent record of
the Commissian in the application of the official languages
policy. He wrote that the “"Commission’s linguistic
performance remains virtually unchanged.”” For the cighth
consecutive year now, the Commission has received trib-
utes from the Official Languages Commissioner: in 1983,
“consistently high achiever’™; in 1982, *“top marks’’; in
1980, “‘rates high’’; in 1979, “*excellent””. The Commis-
sion intends to maintain its record.



d) Library

The library of the Law Reform Commission maintains
a core collection of Canadian and foreign legal materials
and publications of other law reform bodies from around
the world. Books and documents in other ficlds are acquired
as needed, depending on the priorities of the Commission’s
Projects. The library provides reference and interlibrary
loan services to support the needs of the research staff.

In the year under review. the library undertook a major
fe-evaluation of its collection. Approximately 40% of the
Monographic collection and 10% ol the periodical collec-
tion were judged to be no longer uscful for the current
fesearch projects and were discarded. The additional space
now available will be used to develop a collection which
I8 better suited to contemporary necds. Planned expansion
and modernization will be gradually implemented as
'esources permit in order that the library can continue to
fulfil the needs of the research staff.

¢)  Personnel
As in the past, during the year under review, ending

May 31. 1985, the personnel strength of the Commission
Vaned according to scasonal and Tunctional Tactors. The

Commission utilized the services of 109 research consul-
tants at some point during that pertod (sce Appendix I).
They were all retained on a contractual basis in accordance
with subsection 7(2) of the Law Reform Commission Act.
The Secretary is the ranking public servant of the Commis-
sion, and all of the support staff, with the occasional
exception of temporary office assistants, are public serv-
ants. The number of staff during most of the year was
forty (see Appendix J).

Not included in this figure. but worth mentioning, are
certain temporary employees whose assistance to the oper-
ations of the Commission has been invaluable. The Comis-
sion’s huge mailing operations at the time of releases of
new publications were greatly helped by the assistance of
persons sponsored by the Ottawa and District Association
for the Mentally Retarded.

f) Finances

Parliament appropriated $5.013 million to the
Commission for fiscal year April 1. 1984 to March 31,
1985. Although still subject to final audit, the table below
indicates that cxpenditures almost exactly matched the
budget.

Operating Budget
Expenditures by Standard Object*

01 Personnel Salaries & Wages
(including employee benefits)

02 Transportation & Communications
03 Information
04 Professional & Special Services
05 Rentals
06  Purchased Repair & Upkeep
07 Materials & Supplies
09 Furniture & Equipment
12 Other Expenditures
TOTAL
Amount overspent

Figures supplicd by Supply and Services Canada

FISCAL YEAR 1984-85

5.013.000

1.599.494

567.987
449,557
2.115.464
82.449
14.475
133.448
50,953
287
5.013.114 5.013,114
I
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g) Visitors

In addition to the many consultants (mentioned else-
where in this Report) who honour us from time to time
with their attendance to provide expert help in our work,
the Commission received visits by many individuals inter-
ested in law reform across Canada and from other coun-
tries. During the year under review, we werc pleased to
receive the following persons at the Commission:

Keith Hawkins
Rescarch Lawyer, Centre for Socio-Legal Studics,
Oxford. England

His Hon. Judge Don Luther
P.O. Box 2006. Corner Brook,
Newfoundland

Mrs. M.A. Shone

Counscl,

Institute of Law Rescarch & Reform,
Lidmonton

Professor Lewis N. Klar
Faculty of Law,
University of Alberta,
Ldmonton

Claude Thomson. Q.C.
President.

Canadian Bar Association,
Toronto

Mr. M.J. Frost

Manager, Fnvironmental Council,
Canadian Pulp and Paper Association,
Montréal

William H. Keir
Deputy Chief. Metro Police.
Toronto

Professor Makato Kojo
Faculty of Law. Hokkaido University.
Sapporo, Japan

Professor Kenji Sanckata
Faculty of Law. Hokkaido University,
Sapporo. Japan

Professor Yoshiaki Sukarada

Faculty of Law. Hokkaido University,
Sapporo, Japan

Professor Yoshiyki Matsumura
Faculty of Law. Hokkaido University,
Sapporo. Japan

Aubrey E. Golden, Q.C.
Barrister, Toronto

Chief R.G. Lunncy

President,

Canadian Association of Chicfs of Police,
Edmonton

D.N. Cassidy
Exccutive Director,
Canadian Association of Chicfs of Police

Ms. Ellen P. Minor
accompanied by 11 students

of the Criminal Law Study Group
Buxton School,

Williamstown, Mass..

U.S.A.

Rudolph W. Koch
Humane Socicty, Toronto

Michael O'Sullivan
Humane Socicty. Toronto

Nancy Rodenberg
Humane Socicty. Toronto

Mr. Justice Lewis Makame
Judge. Tanzanian Court of Appeal

Mr. M. Kyando
Registrar, Tanzanian Court of Appcal

Mr. Jim McClatchie
Exccutive Director, John Howard Socicty,
Ottawa

Douglas M. Johnston
Professor, Dalhousie Law School.
Halifax

D AL Kruger
Sccretary,
South African Law Commission

Professor Jerry Waltman

Political Science,

University oft Southern Mississippi,
Hattiesburg, Miss.

U.S.A.

Professor Jean Pradel

Faculté de droit,

Université de Poitiers,

France

Dr. John L. Gnffiths

Dircctor of Rescarch,

Administrative Review Council. Australia
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APPENDIX A

REPORTS TO PARLIAMENT

Title, Date Transmitted to Minister
and Response

Lo Evidence

December 19, 1975

?i” C-242, *An Act to amend the Criminal Code™ first reading October

301978, Mr. Wooltiams (LRC Evidence Code, s. 42(1)).

?'” C-334, “*An Act to amend the Canada Evidence Act’ first reading
Ytober 30, 1978, Mr. Orlikow (Code. s. 16(1)).

Bl” C-21, *An Act to amend the Criminal Code. the Canada Evidence

A}l and the Parole Act’ first reading November 21, 1978, The Minister

of Justice (Code. 5. 88).

E‘“ C462. *An Act 1o amend the Canada Evidence Act™ first reading
chruary 26. 1979, Mr. Howie (Code. s. 15(1).

?L‘” C-15. “*The Freedom of Information Act first reading October 24,
979, The President of the Privy Council (Code, s. 89(c). 43).

?)'![ C-362. *An Act to amend the Federal Court Act first reading
Clober 24, 1979, Mr. Oberle (Code. s. 43(1), (2)).

g‘?l C-365, **An Act to amend the Canada Evidence Act first reading
Clober 24, 1979, Mr. Orlikow (Code. s. 16).

?)‘!' C-384, “*An Act to amend the Federal Court Act’ first reading
Clober 24, 1979, Mr. Woolliams (Code, s. 431, (2). (h). (5).

?‘{” C-455. **An Act to amend the Criminal Code™ first reading October

=4 1979, M. Woolliams (Code. s, 15, 42(1).

?'“ C-202, **An Act to amend the Federal Court AcC” first reading May

= 1980, Mr, Oberle (Code. s. 43(1). (2)).

?I“ C-238, “"An Act to amend the Criminal Code™ first reading May

<1980, Mr. Baker (Code, s. 15, 42(1)).

;\34‘” C-446. “*An Act to amend the Canada Evidence Act™ first reading
4y 2, 1980, Mr. Orlikow (Code, s. 10).

B"“ C-477, **An Act to amend the Canada Evidence Act™ first reading
4y 2, 1980, Mr. Howie (Code s. 15(1)).

3‘4” C-455. *An Act to amend the Canada Evidence Act™ first reading
4y 2. 1980, Mr. Beatty (Code. s. 31(h).

'2"" At 1o enact the Access 1o Information Act and the Privacy Act. to

2 ,nf)”fl the Federal Court Act and the Canada Evidence Act and to amend

\(””'” other Acts in cansequence thereof . S.C. 1980-81-82. ¢. 11 (Code

5434, 89(¢)).

:51’11 Act 10 amend the Criminal Cade in relation to sevual offences and

,_(‘;‘": offences against the person and to amend certain other Acts i

((“’lmn thereto or in consequence thereof, S.C. 1980-81-82-83. ¢ 125
-ode 5. 88(h)).

Y .

e Offenders Act. S.C. 1980-81-82-83, ¢. 110 (Code. s. 16, 51).

| (II‘I(I(II(III Charter of Rights and Freedoms. Constitution Act. 982, Purt
of Schedule B. Canada Act 1982, ¢. 11 (UKL s 24(2) (Code, s, 15).

Biil » .

/i'” S-33, “An Act 10 aive effect. for Canada. to the Uniform Evidence
CCadopted by the Uniform Law Conference of Canada™ first reading
.()Vc‘“bm' 18, 1982, Senator Olson.

!};“ (,‘~().85. “An Act to amend the Criminal Code™ tirst reading May
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Bill C-10. “An Act to amend the Divorce Act’ first reading January
19, 1984, The Minister of Justice.

Bill C-47. “*An Act Respecting Divorce and Corollary

Relief™ first reading May 1. 1985, The Minister of Justice.

7. Sunday Observance

May 19. 1976

Under consideration by the Department of Justice and the Department of
the Solicitor General.
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9. Criminal Procedure — Part [:
Miscellancons Amendments
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Bill C-21. “An Act to amend the Criminal Code. the Canada Evidence
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31



Bill C-18, **An Act b Amend the Criminal Code ...""
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12, Thefr and Fraud
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Bill C-19. " An Act to amend the Criminal Code ... first reading Febru-
ary 7. 1984, The Minister ol Justice.

13, Advisory und Investigatory Conpissions
April 18, V80

Under consideration by the Department of Justice.

14, Judicial Review aad the Federal Court
April 25, 198t

Minister of Justice's Draft proposal to amend the IFederal Court Act {August
29, 1U83).

IS, Criteria for the Determination of Death
April 8. 1981

Under consideration by the Department of Justice.

16, The Jury

July 28, 1982

Bill C-19. *An Act to amend the Criminal Code ... first reading Febru-
ary 7. 1984, The Minister of lustice.

Bill C-18, " An Act to Amend the Criminal Code .7
20, 1985,

assented o June

17. Conmtempt of Court
August 18, 1982

Bill C-19, *An Act to amend the Criminal Code ...

first reading Febru-
ary 7. 1984, ‘The Minister of Justice.

I8, Obtaining Reasons before Applying
Jor Judicial Sceuting: lnnigration
Appeal Board

December 16, 1982

Under consideration by the Department of Justice.

19, Writs of Assistance and Telewarrants

July 22, 1983

Bill C-19. " An Act to amend the Criminal Code ...7"
ary 7, 1984, The Minister of Justice.

Bill C-18. "An Act to Amend the Criminal Code ...7"
200 1985.

first reading Febru-

assented to June

20, Futhanasia, Aiding Suicide,
and Cessation of Treatment
October FL 1983

Under constderation by the Departinent of Justice.

20, uvestigative Tests: Alcahal, Drugs
and Driving Offences

November 10, 1983

Bill C-19. " An Act to amend the Criminal Code ...

first reading Febru-
ary 7. 1984, The Minister of Justice.

Bill C-18. “"An Act ta Amend the Criminal Code .7
20. 1985,

assented 1o June

22, Disclosure by the Prosecution

June 15, 1984

Under considerativn by the Department of Justice.
23, Questioning Suspects

Nuvember 19, 1984

Under consideration by the Department of Justice.
24, Search and Seizire

March 22, 1985

Bill C-18. "An Act tu Amend the Criminal Code ...

assented to June
20, 1985,

25, Obtaining Forensic Evidence: hnvestigative Procedires
in Respect of the Person
June 12, 1985

Under consideration by the Department ot Justice.
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APPENDIX G

A SELECTION OF QUOTATIONS, EDITORIALS AND MEDIA REPORTS
ON THE LAW REFORM COMMISSION AND ITS PUBLICATIONS

DISCLOSURE BY THE PROSECUTION (Report 22. 1984)

\ Robery Wakeficld, Head of the Defence Council Association of Ottawa,
I_Ppl'dlldcd the Commission's recommendations, saying they “would end
( 1l by ambush. where defence lawyers go into a trial not knowing what
O CXPCC[‘,"

he Ottarwa Citizen, June 22, 1984

Vli think it makes excelient sense’. says Richard Cairns, who heads the
“'g'dry Defence Lawyers Association. of the proposal by the Law Reform
Ommission ... *It's a good idea,” agrees John Wilson, Chairman of the
iln‘adiun Bur Assoctation’s Criminal Law sub-scction for southern Alberta
;;ysl‘[(rjv like o think on the wholc we have pl‘()CCdl‘JI'CS like 4t.hz‘n now’,
mk warl] Wll.son.. a local senior prpslccut(n: 'l don’t know" if it \y()uld
4Ke 4 hell of an impact here. ... This is a tough enough business without
C;Idefcncc playing games.’
8ary Herald, June 23, 1984

2

We do not want normal criminal investigations turned into witch hunts
y‘ the defence, where the victims and the witnesses are put on trial and
C accused iy protected in a cotton-wool legal cocoon.™”

“n Lobb, Columnist. Newcastle Miramichi Leader. October 3. 1984

S‘)l:ugl]?l vicw,(thc greatest (!umagC from such unvyurrzmlcd and unrea-
Pubj; ¢ (_JClzly is the impression l‘cft'upo‘q the convicted person and the
' 1I¢ of the apparent triviality of this offence.™ Judge Cartwright noted
dF the Law Reform Commission of Canada has recommended that
“‘gclab!c offences be tried within six months of the offence.
8¢ Cartwright, The Globe & Mail, May 16, 1985

in

f(;rn:: La"}’ Rcf()rm_C(-)mmission of Czl‘nudu has made an excclient case
mending the Criminal Code to require prosecutors to reveal to accused

E:Sv(ms or their 13W)’?“ what cvidcr)cc thgy have r.lm thcx }h'mk will

dis ¢ the accused guilty ... .ln the face of such evidenee. it’s hard to

~ PUte the commission’s logic.”

Yaminer, Peterborough, Ontario, June 25, 1985

QUESTIONING SUSPECTS (Report 23, 1984)
On the Halton Police Project

“*Most importantly it will be very usceful in speeding up the whole judicial
process. The evidence will be there ... now you have the worry of people
making up stories or forgetting things. ™

Mr. Noel Bates. Burlington Defence Lawyer, Hamilion Spectator,
November 21, 1984

“It they are taping all the interrogation then 1 think it is likely a positive
step. It would guarantec accused persons that they would not be pressured
hy police.™”

Mr. Tim Culver. Defence Lawyer, Hamilton Spectator. November 21,
1984

I couldn’t be more pleased. 1t's a really gutsy move and a credit to
the brass of the local police foree.™

Mr. Bruce Hillver, Anorney, Hamilton Spectator

“One of my prime functions as Chiet of Police is to properly prepare
my force to professionally meet the demands that the future will place
upon it.”’

Chief W. I. James Harding, Hualton Police Force

"My obscrvation is it’s the best type of evidence you can get," said Ed
Hahn. Edmonton City Police Deputy Chief. “*We're not taking a position
right at the moment. but 1 am sure we'll be considering these kinds of
things.™

Edmonton Journal, December 6, 1984

“Public Complaints Commissioncr Sidney Linden pointed out, video
evidence could cut down on court time: one Ontario trial involving brutal-
ity spent 22 weeks dealing with the voluntariness of statements. There
would be less need to argue such issue with tapes — complete ones.™
Toronto Star, December 6, 1984

Al it would be doing would be adding extra expense to the taxpayer
and an cxtra step in the proceedings.”

Depury Chief Paul Johnston, Winnipeg Free Press, November 26, 1984
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“*As it happens, the magic of clectronic recording did have a part o play
in this case and certainly proved its worth. Surely a more offictal version
has camed a place in the interrogation room."”

The Globe & Mail. March 27, 1985

“*Any tols that can assist the courts in the search for truth, which is at
the heart of our judicial system, are to be welcomed.™
Hamilton Spectatar. November 22, 1984

. it would be a grave mistake to think that something seen on video-
tape is Gospel truth just because you see it with your own cyes. The
main bugaboo of confessions will remain and will have to be dealt with:
what did we not sce before the record was made?™”

Examiner, Peterborough, November 21, 1984

SEARCH AND SEIZURE (Report 24, 1984)

“*Metro Police Deputy Insp. Bill Kerr said the Law Reform Commission
proposal would ““unquestionably hamper investigations ™.
Toronto Sun. March 22, 1985.

“While the objectives of the commission are praiseworthy, one curious
proposal would not allow publication in newspapers of the contents of
a search warrant until the matter had gone to court.”™

Edmonten Jouwrnal, March 22, 1985

“A proposal hy the Law Reform Commission that would place an auto-
matic press gag on all scarch warrants attacks the principle of” a free
press.”

Edmonton Journal, March 23, 1985

“On the whole. we like the tone ol the Commission repori and believe
it could be implemented without seriously impeding the work of the
police.™

The Globe & Mail, March 25, 1985

BILL C-18

Excerpts from Minutes of Proceedings of the Standing Committee on
Justice and Legal Affairs.

... The Minister will be aware of the fact that the Law Refornmy Commis-
sion recommends that, where there has been a substantial violation of
any of the procedures which are set out for taking blood tests, any cvidence
so obtained should not be admitted uniess the court balances the admis-
sibility of that evidence against the violation in question. Obviousty, the
Charter of Rights in Section 24 has a similar test, but it is a higher test
because we are dealing with unreasonable search and seizure., Would the
Minister at least be prepared to consider including that balancing test in
the legislation as recommended by the Law Reform Commission?””
Mr. Svend Robinson, NOP Justice Critic

“Yes. I mean, we are certainly prepared to consider anything the commit-
tee feels we should consider. But the exclusionary rules with respect to
evidence is under review in the department now generally ... You
mentioned that the Law Reform Commission recommended this, and we
attribute a lot of weight o the conclusions they come to. However, we
do not naturally accept everything they suggest, although they are very
persuasive and nobody wants to aggravate or irritate Mr. Justice Linden,
of course. Anything that he suggest, we certainly pay close attention to.”
Mr. John Crosbie, Minister of Justice

oo Fjust think that if examination is made of the Law Reform Commis-
sion’s report and incorporates their recommendations they may go far
towards protecting the rights not only ol the conscious but also the
unconscious.”’

Mr. Joel Pink, Vice-Chairman, Criminal Justice Section of the CBA

“Thank you very much for that very comprehensive answer. T wanted
also o recognize how very much the Canadian Bar Association is relying.
%md how pood that is 1o see. on the work of the Law Reform Commission
in these arcas. The Law Reform Commission’s role in improvement of
our legislation is becoming stronger and stronger. and it is a good thing
to see it

Mr. Bob Kaplan, Liberal Justice Critic
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... We appreciate that checks and balances are built into the legistation.
. At the very least, if blood sample testing is added to the legislation
against impaired driving, the legislation should incorporate more cxten-
sive safeguards, such as those recommended by the Law Reform
Commission of Canada in its Report No. 21, Investigative Tests: Alcohot.
Drugs and Driving Offences.™

Excerpts from Brief presented by the Canadian Bar Association

... The Committee might consider an carlier recommendation of the
Law Reform Commission of Canada that merely stipulates that a summons
could authorize “to cause such a sample to be taken™ without interfering
in the patient/physician relationship.

The Law Reform Commission mentioned this possible dilemma of
the attending physician in its report and used the term “conscription’
applied to the “forced™ obtaining of a blood sample by medical personnel
for the sole reason of prosecution of the individual concerned: thus
encroaching upon the time-honoured principle of primum non nocere.
For that reason the Law Reform Commission of Canada had recom-
mended “that no medical practitioner or registered nurse should be liable
for any fatlure or refusal to take « blood sample from any person.”
The CMA supports legislation to facilitate obtaining blood samples for
aleohol determination but would prefer driver involvement through priof
signed consent.”™’

The Canadian Medical Association

AL the urging of the government's own Law Relorm Commission —
reinforced by representations from the Canadian Medical Association and
the Canadian Nurses Association — ... medical professionals are expected
to get a reprieve from prosecution under the federal government's proposal
for mandatory blood samples from suspected drunk drivers.™

The Medical Post, April 2, 1985

DEFAMATORY LIBEL (Working Paper 35. 1984)

1 think the Law Reform Commission of Canada hints wt the guestion
of whether or not words as such are criminal in a democracy. | think
iU's un important question which purports that in democracy. words 4
words should not be subject to criminal prosecution.™

Robert Martin. Law Professor, University of Western Ontario, Ouawd
Citizen, March 2, 1985

“Members fof the Ontario Press Councilf voted yesterday to support 2
proposal by the Canadian Law Reform Commission that rarely uscd
defamatory libel taw be removed Irom the criminal code.™

Toronto Star, February 22, 1985

"1t would be difficult 1o emerge from a study of this ancient law without
concluding that its departure is overdue. ™
The Globe & Muail, September 24, 1984

“Let us hope that the government acts quickly and amends the Criminal
Code accordingly.™
Lrin Advocate, October 3, 1984

in a society like Canada’s which prides itself on the freedom of
expression it tolerates. is it important that there be the maximum scope
given to the expression of opinion. cven if it may cross the tine of
questionable taste and perhaps even be insulting. ... But better the restraint.
the deterrent of a suit for damages by the offended person, than punish-
ment meted out by the state in the form of fines, jail terms and criminal
convictions.
The Sanht Ddily Star, September 28, 1984

“ts recommendation that the Criminal Code offence be abolished is one
that will make sense o everyone with a direct interest in libel law. After
all, libel is something that offends the individual, not the state, The
individual, therefore, and not the state, is the proper person to benefit
from the law's protection.™

Lxaminer, Peterborough, October I, 1984



“That the Council accept the statement drafted by K. A. Baird and
Donald ¢. MacDonald supporting the proposal of the Law Reform
Commission of Canada that the section on Criminal Libel be removed
from the Criminal Code. and express its thanks to them for their work.
Carried unanimously.™

Ontario Press Council Resolution. March 1985

“This law should be repealed. 1t is not necessary to protect personal
feputations and its most likely consequence is to restrict the rights of
free speech and public dissent that are central to democracy. ™

Calgary Herald, October 9. 1984

It is worth noting that when it comes to defamation of individuals the
Law Reform Commission of Canada has recently made a recommendation
”}_ﬂl Parliament abolish the crime of defamatory libel,™
7mz(‘.\'~C0/mu"\'1, Victoria, October 19, 1984

R;?MMAGE TO PROPERTY: ARSON (Working Paper 36,
)

Chicf Bili Brown of the Cambridge Fire Department agrees and welcomes
::“'1:@115 rcc'@nncpdzllions o}nli.ncd in a reeent u‘)mmissk.m worl}(in»g paper
arson . Tentative commission recommendiations which Chief Brown
*Upports include the creation of & new offence of endangermg life which

Co SO . . . oye
in Vers arson-related conduct which threatens the lives of others. “U'm all
N favour of thar one - that's a big one to me'. says Chief Brown.™

(“ml’”‘dk’l‘ Daily Reporter. December 27. 1984

“
LIS:::I\ C(»!li}lx: chz.lir;na.n of the arson commiittee of the C‘;mzuliqn Asso-
cllin I}ﬂ. Chiefs ol l()-IICL‘, said he's pleased that the (onm}lsismn is
"Cltin; ;n }nughcr penalties and that the rccnnunchql ch:u?gcs will Il.]C[lldL‘
Specific IIL o car. BlAl[ hcv!lopcs the commission will reconsider «
The O UI])]L‘“()-I ;u‘sm} fraud.

tawa Citizen, November [, 1984

Lo

C(fﬂ?gth? whg[g, the (‘omxni;s’.sinn"\’ r‘cco.mmcndulinm mukc Sense . (.)f
of Ih.\c t?/cn il adopted the Commission’s rccnnmlcmlz.ltmns won't gel 1'|}I
C'd‘ic; pmhlcm_. ... Our lawmakers ought to look .\l(?l‘l()tlﬂ}’ at making it
. 0 go after people who cause such damage.

oo Star, November 1. 1984

LOugher laws and stiffer penalties would go a long way in combatting
IS Serioug problem.™

[¢ 3 e

0se faw Times-Herald, Novemher 2, 1984

i be Law Reform Commission's recommendations need quick
Mplementytion,

“Pe Bretan Post, November 3. 1984

}Eéi L l){A'l‘ERRl'l‘()RlAL JURISDICTION (Working Paper 37.

o
- Working Paper for the Commission notes that it’s a crime in Canadian
4 . . S . ;
real o promote genocide but to commit genocide 1s not! Do Canadians
oY support that kind of legislation?™

he Py, ;
Provinee, Vancouver. February 18, 198:
“Th
o ¢ Government should follow the advice of the Law Reform Commis-
n

I and take u fresh look at laws dealing with war erimes: it should
AN . . . . . e
71) Spend o moment considering the wisdom of hasty shredding.
e . .
Globe & Mail. February 15. 1985

““They have been recognized in the community of nations for many years
as crimes against humanity. And. the underlying basis of retroactivity is
that you shouldn’t be found criminally responsible for actions which at
the time which you engaged in them carried no criminal sanction. Well,
obviously, if you're engaged in mass murder and genocide that argument
fails.™

The Globe & Muail, February 9. 1985

“The Chairman of the B’nai B'rith League for Human Rights says the
laws are adequate but politicians and police are unwilling to act.”
Medicine Hat News. February 18, 1985

“Those of use who have laboured for years for action by the Canadian
Government arc encouraged by the comments of the federal Law Reform
Commission that new legislation might be enacted.™

Bert Raphael, President. Jewish Civil Rights Lducation Faundation of
Canadua. Lenter 1o the Editor, Toronto Sun, February 19, 1985

ASSAULT (Working Paper 38. 1984)

On Corporal Punishment

.. we have long since discarded the flogging. beating or whipping of
prisoners as a cruel and unusual punishment. Yet we fail to extend the
same protectian to children. ™

Michael I:. Manlev-Casimir, Simon Fraser University

1t s astriking anomaly that the Criminal Code which is intended o
protect the weak and the vulnerable should single our, as potential recip-
ients of violence, the most helpless and detenceless group in our society.™
Professor Fzzar A, Faonah, Simon Fraser University

1 want the strap abolished. It has no place in our schools, and 'm sure
we'll end up abolishing corporal punishment hefore this fall as part of
our new discipline policy.™

Rev. Edward Boehler, Chairman, Mewo Separate School Board, Toronio
Star. March 6. 1985

“In light of what has been reported (by the Law Reform Commission)
I think trustees should have another look at the issue.”™”

Klizabethe Witmer. Chairman. Waterloo County Bourd of  Education,
Kitchener-Waterloo Record, March 13, 1985

“Trustee Murray Mazza said the Law Reform Commission was not qual-
ificd to make a recommendation on strapping. “They are too far remaved
from the scene’.”

Hamilton Speciator, Apeil 3. 1985

“There is a need for the strap in extreme cases.”
Ruod Jones. Supecintendent of Opecations for Niagara South Schools

“Seldom discussed in these debates is the fact that other options for
controlting persistent improper behaviour are less ceffective and possibly
more crucl.

In some instances a 10 day suspension or expulsion has resulted in missed
lessons and test which then required repetition of the whole course or
even the full yvear. Surely that is much worse than a three-sceond sting
on the palms.™

Walter Meinvk. Trustee, Metropoliton Separate School Board. Letiees 1o
the Lditor, Toronto Star

At the risk of being denounced as completely reactionary ., it might also
be suggested that the increase in violent crime has been in direct ratio
to society’s reluctance o use violence as a means of retribution. .. it
would be cheaper than jail sentences and considerably more effective.™
North Bay Nugget, March 9. 1985
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“Bette Stephenson. former Minister of Education was in favour of banning
the strap. but she declined to put her inclination into a regulation. ...
Whether the new Minister, Keith Norton, will react the same way remains
to be seen. However, if Norton wants to establish himself as the minister
who made our school systermn more civilized, he could find no better issue
than the expulsion of the strap from the classroom.”
Kitchener-Waterloo Record, March 6, 1985

“*Not wanting to act hastily, the Waterloo County Separate School Board
has decided to continue monitoring the use of the strap in its schools
before deciding whether to abolish it.™

Kitchener-Waterloo Record, May 2, 1985

On Violence in Sports

“The courts have cnough of a backlog (of cases) now and we (hockey
organizations) have the rules and the enforcement regulations to handle
i

Dave Cooke, Executive Member of the Ontario Minor Hockey Associ-
ation, Windsor Star, March 5, 1985

1 am happy to sce that the Law Reform Commission of Canada disap-
proves of this quasi-immunity professional hockey enjoys before the
courts.”

Gaston Monette, Professor in the Laval University Department of Phys-
ical Education, Le Soleil, March 13, 1985

“These people (the Law Reform Commission) come around shooting
their mouths oft when they don’t know one end of a hockey stick from
the other.™

Harold Ballard, Maple Leaf Owner, The Globe & Muail, March 5, 1985

“The fact that men are involved in sports, that the incidents occur in
arcnas. under the control of a league, does not mean that they are beyond
the reach of the law.™

Gil Cardinal, Fxecutive Director of the Québec Iee Hackey Federation,
Le Droit. March S, 1985

“The Rodney Dangerfield quip about going to a fight, only to have a
hockey game break out, contains as much truth as whimsy. Do those
who defend hockey violence also regard the games of yore in the Roman
Coliseumn as being examples of man at his finest?”

Comox District Free Press, March 8, 1985

“*Stretching the long arm of the law to arrest the man behind the bench
may strike some fans as a little extreme. But if that is where the incite-
ment comes from. shouldn’t those responsible share some of the guilt?”
Telegraph fournal, Saint John, N.B.. March 18. 1985

“But in the interest of avoiding a society so ruled by laws that it loses
all self-regulating instincts, change might best be accomplished through
nurturing an awareness of the inacceptability of violence and more active
prosceution (as the Commission suggests) of laws already in place.”
Medicine Hat News

“Until the fans stop cheering and start booing. no resort to legislative
control is going to change anything. "
Leamington Post & News, March 20, 1985

“Sensationalistic media coverage has done a grave disservice to sport
through exploitation of the seamier side of the games, the aspect of
violence. To be sure the powers to be are cqually o blame when they
promate or at least suffer the goonish fools gladly. They say it adds
color. Nonsense it docs.™

Waterlao Chronicle, March 6, 1985

“*Naturally there would be a scream from the hockey fraternity if the
law stepped in. But it would be the scream of guilty men if they had
not cleancd up the game betore the law intervened.™

The Province, Vancouver, March 6, 1985

“The predictable bleats of opposition from Harold Batlard make it all
the more obvious that action is needed. ™

The Globhe & Muail, March 5, 1985
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““‘Since the courts might have problems in dealing with the matter, the
better approach might be to exert pressure on league operators themselves
to clean up the game. Suspensions of coaches. managers and owners
might be a little easier to obtain than jail sentences. And they can be
just as financially costly.”’

The Stur Phoenix, Saskatoon, March 7, 1985

“By stressing the role of coaches and other officials, the Commission
has removed the focus from the players, who are the people against whom
cvidence can most easily be gathered. Perhaps they should be charged
more often than they are.””

Kitchener-Waterloo Record, March 7, 1985

“*No one has developed the perfect solution but hockey leagues try their
best to keep the worst offenders in check. be they coach or player.
The system isn't perfcet, but it’s getting better.™

Edmonton Journal, March 6, 1985

“Let’s face it. the only way a lawyer should get into a hockey game is
with a ticket .... The next thing you know. they'll try to take violence
out of boxing."

Muare Horton, Edmonton Journal, March 7. 1985

“The guilt lies with not only the players but the officials and the fans
that call for blood instead of the true sport of hockey.™
Sarnia Observer, March 9, 1985

... Why do politicians feel the burning desire to save the country from
pro-hockey? Can't they be satisfied that ift something serious happens.
it can be dealt with on its own merit rather than by some sweeping
philosophy of cleaning up the entire game?™”

Hockey News, March 22, 1985

“*While putting the coaches. owners and league officials in the dock along
with players is probably not an appropriate solution to reducing hockey
violenee, tcam owners should be aware they are not operating in a vacuum
or above the law.”

Windsor Star

““However, if the latter [leaders] refuse to take harsh measures against
vicious players ... the courts will have to set an example hy dealing
harshly with offending players and even with trainers. managers, owners
and referees who. in the name of the almighty dollar, tolerate the violence
around them.™”

Le nouvelliste, Trois-Rivieres, March 6, 1985

“*Charged by competitive spirit, and highly anesthetized hy a sport which
has traditionally tolerated violence, even the sweetest family man can
turn brutally savage in fast paced action. It's the ugly side of every
compctitor we must restrain, regardless of fear of prosecution.*

Leduc Representative, Leduc, Alherta, April 9, 1985

On Family Violence

“The Commission appears to be advocating tougher treatment of parents
who physically or sexually abuse their children, and of husbands or wives
who assault their spouses. This is a recommendation that would probably
be vigorously endorsed by many Canadians.””

The Sault Dailv Star, March 8, 1985

It 1s not surprising, then, that a Law Reform Commission of Canada
report on domestic violence has had a mixed reaction ... 1 hope they
[the Commission] generate lots of it. Public discussion is needed so that
citizens and governments will do more to prevent domestic violence and
to succor its vietims.™

Calgary Herald, March 9, 1985

“One can see in this latter working paper the importance the Commission
attaches to the drafting of a new criminal code that is adapted to present
realitics. ™

Le Carillan, Hawkeshury, March 13, 1985



POST-SEIZURE PROCEDURES (Working Paper 39, 1985)

“Thc Law Reform Commission is sure there is a better way — once that
Will not only prevent injustice but encourage the public to help in the
Prosecution of un offender.”

The Globe & Mail, May 3. 1985

The federal government should take @ long hard look at the Law Reform
C“lhnnssion‘s comments and then consider an amendment to the Crininal
ode .

Daily Septinel Review, Woodstock, Outario. April 22, 1985

Such steps should be able to arrange for the use of photographs or other
Ocumentation and work with police to ensure that owners get their prop-
Crty back as soon as possible.”
The London Free Press, April 17, 1985

SUChlstcps would scem to properly serve the interest of law enforee-
I;‘lcm, Justice and the victim.™’
he Sauls Daily Star. April 13, 1985

rc:(':linli’mvip.ciull CounciAl.of the B.C. hrzvmch fof thuj (‘BA] pu\ﬁC(! a
or sl I‘Qn _dx‘rgclmg .th‘at il documents ﬁubjcct t0 a claim of conhdcnlmllty
Si();]g Ll‘l()lxllcn‘t prfvnlcgg are to be s.ulzcd or inspeceted pursuant to provi-
ons of the legislation, similar provisions to those recommended by the
Sc‘;.\]’Vu:{‘ct'ovrm ('onn})ission of szadzll in I!]‘C draft working paper on “post-
Ure procedures” should be provided.
aional, January. 1985

til:ltni\‘(f}-]imgc il.] 1juv0ur of victims is‘ long overdue. A fcdcruI:|}1‘()vi11ciall

e 7;L f’l] victims r(ccnmmcndcd it almost two years aga. _lhcrc was

COnmﬂ ﬁl)clt'c hill in 1983 t.hatl propos.cnl changes ;ll()pg tl}c lines of th‘c
sston’s propasals. but it dicd. Let's have some actian trom Ottawa.”

Oromto Sar, April 1, 1985

"My

tin Job would be a tot casier.We get complaints from people all the
L\

aul Culver, Senior Crown Counyel, Toronto Sun. April 11, 1985

\WC e hampered to a large extent hy what the courts will accept as
SVidenge,
Oper » . ‘ . . - N
7’&’(1 Bruce, Public Services Co-ordinator, London Free Press, April
. 1985

:)OL”‘ICAL ECONOMY OF ENVIRONMENTAL HAZARDS
Study Paper, 1984)

pl:rl:i”Cmmnittcc t'ur_ the Prcscrv;gion u.t' Thrclc Rivers is mnsid‘cring a
raise money for a fegal defence tund with a catchy campaign ...
.. Was none other than the nan-partisan Law Reform Commission af
,(;ln"r:(el‘ll 'Whik‘h warned citizens trying to protect thcmsc!ycs against envi-
he | tal huzeu‘ds are playing against a stacked deck.

-cthbridge Herald, November 12, 1984

jcglcbfflfc of Schrcc!\‘cr's paper is L?l1CCI'[LliI]. but Fruditimmlly these pro-
O (he ceome part ‘ot an LRC working paper ... tullowcdv by a pr(iposul
Uwg {Ljdcrul justice nlcpzlrlmc_‘m .... Previous p»rppusuls in other fields.
Oilw()/k.l' huvc tended to be listened ta closely.

ek, September 10, 1984

nﬁﬁ:’trrgt:‘(‘_‘(mpcr, a Halifax Iuyvycr who. rcprc.\cmcid Novu. ngut.izl }-‘()rpst
or ﬁn Ies i g battle over hCrblC'ldc usc m‘thc.movmc‘c, said it 15 foolish
yone to expect they can live in a risk-free society ...
: ‘T.““lil?C_ in Ethiopia wauld seem like a church picnic compared with
pCS[:;)F failures and ugrfguiturul havoe that would foltow a world-wide
o o ban. he added.
¢ Globe & Muail. February 29. 1985

a/\:/t:oirncy (}L:n.CI’i.ll Nci‘] Crawford says a pl‘()p})ﬁfll to place L"l})’iromncnl;ﬂ
Ch‘pi[n\ the ('l'lmlﬂiﬂ Code f"um make conviction more difficult ...

or mL that Lllxugrgcmcm:.( rawford uc!umwlcdggd ] case cguld be nui\d‘(.:

td Same more serious offences to be included in the Criminal Code’.
Motton Journal, September 5. 1984

**The bottom linc on environmental protection is developing an informed
and concerned electorate that the politicians will pay attention to, regard-
less of the structures in which environmental issues will be debated.™

George Dacks, Political Scientist, University of Alberta, Edmonton Journal

1 recognize that we have made some progress in the past decade in
cleaning up some forms of pollution, but we still have a long way to
2o and for every ycar that we delay doing the job, we'll pay for it several
times over in the future in terms of restoring the environment and paying
the human health costs involved.™

MPP Report, George Samis, Standard-Freeholder, Cormwvall, Omario,
February 23, 1985

“The Law Reform Commission is showing its awareness of the scope
of the challenge ahead. However. it should not be the only public insti-
tution left to meet it.”’

Jean-Clande Leclere, Le Devoir, August 22, 1984

“States in our country that have not established cthical-legal standards
in this ficld would do well to study and consider the wisdom applied to
these difficult issues by the Law Reform Commission of Canada.”
Prof. William J. Curran, J.D.. S.M., Hvg. New England Journal of
Medicine. February 2. 1985

“1t's not the meck who will inherit the carth. It's those who take the
trouble to fight for fair treatment in the regulatory process.™
The Medical Past, September 4, 1984

SEARCH AND SEIZURE UNDER THE INCOME TAX ACT
(Study Paper, 1985)

" As the minister will no doubt have noticed., last week the Law Reform
Commission made some important recommendations concerning the
tremendous powers of search and scizure his Department has. ... will
he introduce legislation which will take away that awesome power from
his officials and burcaucrats?™

Mr. de Jong. House of Commons Debates, May 17, 1985,

... The answer is yes. | will, and yes, | will be delighted ta receive
the Hon. Member’s support. | have already limited the powers of the
Department under Section 231(4): we are now seeking search and seizure
warrants under the Criminal Code. We will be introducing amendments
which will curtail the powers af the Department under Section 231,k
is our goal to ensure that they are brought into line with basic civil
liberties. and I appreciate the Hon. Member's support.”

Hon. Pervin Beauv. Minister of National Revenue, House of Commons,
Mav 17, 1985.

“ludge Smith ultimately concluded that investigative sections af the Income
Tax Act shouldn't give the investigators powers as adjudicators in decid-
g what evidence to scize ...

Release of the decisian came within hours of the release af a report by
the Law Reform Commission of Canada. which described tax officials’
powers of scarch and seizure as an excessive invasion of privacy.”
The Globe & Muail. May 10, 1985

“Revenue Canada. now under new Management. scems to be a more
reasonable instrument of government than it once was: still, the Jaw
should be made to conform ta the new image.””

The Globe & Muail, May 10, 1985

THE JURY (Study Paper, 1979)

“The Law Reform Commission of Canada rccommended that jurors
wishing to question a witness should be instructed to wait until counsel
have completed their questioning of the witness. They should then put
their question in writing and hand it to the judge who will decide whether
the question is a proper one. Such a procedure cnables the trial judge
1o exercise control over questions by the jury.™

Mr. Justice Martin, Ontario Lawvers Weekly, April 5. 1985
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APPENDIX H

LAW REFORM COMMISSION PUBLICATIONS REFERRED TO BY THE COURTS

Evidence: 4. Character (1972)
R. v. Konkin, [1983} 1 S.C.R. 388; (1983), 3 C.C.C. (3d) 2¥9.

Evidence: 8. Burdeas of Proof and Presumptions (1973)
R. v. Carroll (1983), 40 Nfld. & P.E.L.R. 147 115 A.P.R. 147:
4 C.C.C. 3dy 131 (P.E.LC.A)).

The Family Court (Working Paper No. [, 1974)
Re Dadswell (1977), 27 R.F.L. 214 (Ont. Prov. Ct.).

Reid v. Reid (1977), 11 O.R. (2d) 622: 67 D.LL.R. (3d) 46; 25
R.F.L. 209 (Div. Ct.).

Strict Liabilitv (Working Paper No. 2, 1974)
Hilton Canada Ltd. ¢. Gaboury (juge) et aares, [1977] C.A. 108.
R.v. MacDougall (1981), 46 N.S.R. (2d) 47, 89 A.P.R. 47; 60)
C.C.CoQD 137 (C.A).

R.v. Sault Ste-Marie. |1978] 2 S.C.R. 1299; 21 N.R. 295; 3 C.R.
(3dy 30

The Principles of Sentencing and Dispositions (Working Paper No. 3,
1974)
R. v, (imu'\ (1977). 17 O.R. (2d) 65. 79 D.LL.R. (3d) 561: 37
C.C.C. ) 429: 39 C.R.N.S. 366 (H.C.).

R.v. Irwm (1979). 16 AR, 566: 48 C.C.C. (2d) 423. 10 C.R.
(3d) $-33 (C.AL).

R. v. Jones (1975), 25 C.C.C. (2d) 256 (Ont. Div. Ct.).

R. v. Wood, [1976] 2 W.W.R. 135;: 26 C.C.C. (2d) 100 (Alta.
C.AL).

R. v. Zelensky (1977), | W.W.R. [55 (Man. C.A)).

Turcotte v. Gagnon, 11974} R.P.Q. 309.

Criminal Procedure — Discovery (Working Paper No. 4, 1974)
Kristman v. R. (1984), 12 D.L.R. (4th) 283: 13 C.C.C. (3d) 522
(Alta. Q.B.).

Magna v. The Queen (1978), 40 C.R.N.S Quu S.C))

R. v. Barnes (1979). 74 A P.R. 277. 49 C. ( C. (2d) 334; 12 C.R.
(3dy 180 (Nfld. Dist. Ct.).

R. v. Brass (1981). 15 Sask. R. 214; 64 C.C.C. (2d) 206 (Q.B.).
R. v. Scou (1984). 16 C.C.C. (3d) 511 (Sask. C.A.).

Restitution and Compensation (Working Paper No. 5, 1974)

R. v. Groves (1977), 17 O.R. (2d)y 65. 79 D.L.R. (3d) 561: 37
C.C.C.(2d) 429: 39 C.R.N.S. 366 (H.C.).

R.v. Zelensky, [1978] 2 S.C.R. 940: (1978), 21 N.R. 372: {1978|
3 W.W.R. 6Y3; 2 C.R. (3d) 107.

Discovery in Criminal Cases (1974)
Skoginan v. R.. [1984] 2 S.C.R. 93 (1984): 11 D.L.R. (4th) 161:
[1985] 5 W.W.R. 52: 13 C.C.C. (3d) 161: 41 C.R. 3d) 1.
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Evidence: 10. The Exclusioa of Ilegally Obtained Evidence (1974)
R.v.AN.(1977), 77 D.L.R. (3d) 252 (B.C. Prov. Ct., Fam. Div.).

R.v. Stevens (1983). 58 N.S.R. (2d) 413: 123 A.P.R. 4]3: 7C.C.C
(3d) 260 (C.A).

Studies on Strict Liability (1974)
R. v. Gonder (1981), 62 C.C.C. (2d) 326 (Yukon Terr. Ct.).

In Sight of Land (4th Annual Report, 1975)
R. v. Earle (1975). 8 A.P.R. 488 (Nfld. Dist. Ct.).

R. v. Wood. [1976] 2 W.W.R. 135: 26 C.C.C. (2d) 100 (Alta.
C.AN.

Evidence (Report No. 1. 1975)
Graar v. R.. [1982] 2 S.C.R. 819; (1982), 144 D.L..R. (3d) 267:
45 N.R. 451: 2 C.C.C. (3d) 365: 31 C.R. (3d) 289.

Postuns v. Rank City Wall Canada Lid. (1983), 39 O.R. (2d) 134
(Co. Ct.).

R.v. Alarie (1982), 28 C.R. (3d) (Qué. C.S.P.).
R. v. Cassibo (1983), 39 O.R. (2d) 288; 70 C.C.C. (2d) 498.

R.v. Cronshaw and Dupon (1977), 33 C.C.C. (2d) 183 (Ont. Prov.
Cr).

R. v. Czipps (1979), 25 O.R. (2d) 527: 101 D.L.R. (3d) 323; 48
C.C.C. (2d) 166 (C.A).

R. v. MarPherson (1980). 36 N.S.R. (2d) 674: 64 A.P.R. 674; 52
C.C.C.(2d) 547 (C.AL).

R. ¢. Perron. [1983] C.S.P. 1103.

R.v. Samson (No. 7) (1982), 37 O.R. (2d) 237: 29 C.R. (3d) 215
(Co. Ct.).

R.v. Stevens (1983), 58 N.S.R. (2d) 413: 123 A.P.R. 413. 7 C.C.C.
(3d) 200 (C.A)).

R.v. Stewart (1981), 33 O.R. (2d) 1. 125 D.L.R. (3d) 576; 60
C.C.C. (2d) 407 (C.A)).

R. v. Stranon (1978). 21 O.R. (2d) 258: 90 D.L.R. (3d) 420: 42
C.C.C. (2d) 449 (C.A ).

Vetrovee v. The Queen, [1982] | S.C.R. 811 (1982), 136 D.L. R
(3d) 89: 41 N.R. 606: [1983] | W.W.R. 193; 67 C.C.C. (2d)
27 C.R. (3d) 404.

Diversion (Working Paper No. 7. 1975)
R.v. Jones (1975). 25 C.C.C. (2d) 256 (Ont. Div. Ct.).

Limits of Criminal Law - Obscenitv: A Test Case (Working Paper No. 10,
1975)

v. Southland Corp., [1978] 6 W.W.R. 166 (Man. Prov. Ct.).

haprisonment and Releaxre (Working Paper No. 11, 1975)
R. v. Earle (1975). 8 A.P.R. 488 (Nfld. Dist. Ct.).
R. v. MacLean (1979). 32 N.S.R. (2d) 650; 54 A.P.R. 650; 49
C.C.C. 2d) 552 (C.A)).
R. v. Mouland (1982). 38 Nfld. & P.I:.1.R. 281; 108 A.P.R. 28!
(Nfld. Prov. Ct.).
R. v. Shand (1976). 11 O.R. (2d) 28: 64 D.L.R. (3d) 626 (Co-
Ct.).



Maintenance on Divorce (Working Paper No. 12, 1975)
Marcus v. Marcus. [1977] 4 W.W.R. 458 (B.C.C.A.).

Messier v. Delage, [1983] 2 S.C.R. 401: (1984). 2 D.L.R. (4th)
I

Rowe v. Rowe (1976), 24 R.F.L. 306 (B.C.5.C.).
Webh v. Webb (1984). 46 Q.R. (2d) 457. 10 D.L.R. (4th) 74 (C.A.).

Divorce (Working Paper No. 13. 1975)
Droit de la Famille — 100. [1984] C.S. 75.
Droit de la Famille — 116, [1984] C.S. 106.
Wakaluk v. Wakaluk (1977), 25 R.F.L. 292 (Sask. C.A.).

%';mina/ Procedure: Cantrol of the Process (Working Paper No. 5.
5)

R.v. Brasy (1981), 15 Sask. R. 214: 64 C.C.C. (2d) 206 (Q.B.).

A"islnzxn, Philip. A Catalogue of Discretionary Powers in the Revised
Statutes of Canada 1970 (1975)
R. v. Vandenbussche (1979). 50 C.C.C. (2d) 15 (Ont. Dist. Ct.).

Evidence: 1, Carrvboration (1975)

Vetrovee v. The Queen, [1982] 1 S.C.R. 811; (1982). 136 D.L.R.
(3d) 89: 41 N.R. 606: [1983] 1 W.W.R. 193; 67 C.C.C. (2d) I:
27 C.R. (3d) 404.

Studies oy Family Property Law (1975)
Gagnon «. Dauphinais. [1977] C.S. 352.

Our Criminal Law (Report No. 3. 1976)

R.v. Chinsson (1982). 39 N.B.R. (2d) 631: 135 D.L.R. (3d) 499;
66 C.C.C. (2d) 195: 27 C.R. (3d) 361 (C.A.).

R.v. Sanlt Ste-Marie. [1978] 2 S.C.R. 1299 21 N.R. 295; 3 C.R.
(3dy 30.

R.v. Southiand Corp.. [1978]) 6 W.W.R. 166 (Man. Prov. Ct.).
Re James . Martinson (Jan. 18. 1985) CUB 9958.

Mentqy Disorder in the Criminal Process (Report No. §, 1976)

Insting Philippe Pinel de Montréal ¢. Dian, |1983] C.S. 438,
R.v. Avadiuk (1979). 24 A.R. 530 (N.W.T.S.C.).
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