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Preface

Sentencing in criminal courts is based on three fundamental consid-
erations: punishment, deterrence and rehabilitation. Of these three guid-
ing concepts, punishment is by far the oldest. It has been, and still is, first
and foremost a direct response to crime, independent of extrinsic justifi-
cation and rationalization. As such, punishment appears to be a rather
simple concept understandable to all of us. The nature of this response to
crime, however, has differed through the ages. The root of the very word
“punishment” meant “monies paid in exchange for harm done”, stressing
an attitude that we now call restitution or reparation. Even punishment in
the sense of “an eye for an eye”, expresses an attitude of equalization and
was meant to set the limits of what counter-harm could be inflicted, a
limit which has not always been respected in the criminal law, especially if
one considers that “an eye foran eye”, most likely represented a tariff sys-
tem with a price attached rather than a measure for inflicting the same
harm.

The concept of punishment has been explored by Professor Weiler in
our background volume Studies on Sentencing (Information Canada,
1974). The present volume now explores the concept of deterrence. To-
day, punishment and deterrence are closely linked in our minds; in fact
deterrence has become the major justification for inflicting punishment.
We have already indicated that this was not always so and therefore the
relationship between punishment and deterrence needs closer scrutiny.
The notion that punishment deters has been so ingrained in our common
sense that for a long time it was not even seen worthy to be studied. What
can be more obvious than the assumption that man seeks pleasure and
avoids pain? And that, therefore, the infliction of pain would keep him
from doing things which have painful consequences. Utilitarian philos-
ophy, behaviour psychology, materialism and other strands of thought
which combine to make up our common sense, our unexamined view of
the world, tell us quite clearly that this is so. An examination of empirical
reality, however, does not seem to uphold this notion, or at least not to
the extent we have assumed. (A cursory look at human history would of
course equally put this notion into question—history is hardly character-
ized by avoidance of pain).

The administration of criminal justice cannot be based on vague no-
tions, as common-sensical as they may appear to be. Under present cir-
cumstances, when there is serious doubt about the efficacy of this system
and its ability to influence and control human behaviour, there is even a
greater need to examine received notions and to understand what we can
expect from measures such as criminal sanctions.

In its working papers on sentencing, the Commission has already ex~
pressed explicitly as well as implicitly that the general notion of pun-
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ishment and deterrence was not a reliable enough ground to build a new
philosophy and structure of sentencing and disposition. In this back-
ground volume, we now present a comprehensive review of the literature
undertaken for the Commission by Prof. E. A. Fattah and a specific study
by Prof. J. J. Teevan which should serve to illustrate the problems and
pitfalls experienced in research studies on deterrence. Both, the literature
in general, as well as the specific study show first and foremost the strong
investment which we have in the concept of deterrence and how hard it is
for us to abandon this concept. On reflection, however, it should be clear
to the reader that beyond the remarkable problems of research methods
and strategy and beyond the “need for further research”, the viability of
deterrence as a basis for sanctions is severely limited. This does not mean
that deterrence is no longer a consideration in the administration of jus-
tice. There is for instance good reason to believe that effective police inter-
vention is indeed a deterrent and that certainty of detection does influence
the commission of crimes. Studies on the effects of severity of pun-
ishment, on the other hand, are almost in unanimous agreement that
severity has little if any impact on further commission of crimes. This can
be measured more clearly in the case of specific deterrence, the effect on
the individual offender, than in general deterrence, the effect on the
public.

Studies on deterrence have also assisted the Commission in clarifying
its thinking on the aims and purposes of criminal law. All too oftén crim-
inal law is seen only as an instrument of control, control by instilling fear.
Most people would concede that this is less than an ideal aim in a demo-
cratic society but most people would also feel that this is justified by the
necessity of controlling crimes. Since studies on deterrence throw a con-
siderable doubt on the practical efficacy of using the criminal law to con-
trol crimes through sanctions, they have forced the Commission to look
for more positive goals for the criminal law. Our working papers on the
Meaning of Guilt (#2) and the Limits of Criminal Law (#10) clearly move
the clarification and demonstration of shared values into the foreground.
The Commission has stressed that it is mainly the understanding of basic
values and their acceptance which strengthen society and make an orderly
life worthwhile, In regard to criminal sanctions, the Commission has
moved towards principles such as reconciliation and undoing the harm
done in its working paper on Principles of Sentencing and Disposition
(#3). The Commission has attempted to widen the narrow focus on the of-
fender to include the victim (Restitution and Compensation, (#5)) and the
community (Diversion, (#7)). The focus on the community has also been
emphasized by a project which was reported as Studies on Diversion (In-
formation Canada, 1975). Even in considering Imprisonment (#11) the
Commission has concentrated on what is necessary in a given situation
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rather than on possible extrinsic gains, such as deterrence.

The literature on deterrence is fast expanding because of the increase
in both public and academic interest in this subject. The paper by Dr.
Fattah is a comprehensive review up until the completion of the research in
the spring of 1975, but between that time and the present, we are sure that
new material will be available to bring the reader even more up to date.

The Commission publishes these background papers not only to
explain its positions but because it believes that they have their own
intrinsic merit for a wider audience. There is no doubt that the goal of
reducing crime is one we all share and it is clear today that considerable
thought must be given by a great number of people as to how this is to be
accomplished.
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The commonest technique of control in modern life is punishment.
The pattern is familiar: if a man does not behave as you wish,
knock him downy, if a child misbehaves, spank him; if the people of
a country misbehave, bomb them. Legal and police systems are
based upon such punishments as fines, flogging, incarceration, and
hard labor. Religious control is exerted through penances, threats
of excommunication, and consignment to hell-fire. Education has
not wholly abandoned the birch rod. In everyday personal contact
we control through censure, snubbing, disapproval, or banishment.

B. F. Skinner (1953)
Punishment: A Questionable Technique






Chapter 1

On Deterrence in General

[. WHAT IS DETERRENCE?

To “deter” is defined in the Oxford Dictionary as “to discourage or
restrain by fear or by consideration of danger or trouble”. Such an expla-
nation makes it clear that deterrence is a way of achieving control through
fear.

Deterrence is usually defined as “the preventive effect which actual or
threatened punishment of offenders has upon potential offenders” (Ball,
1955). This definition, however, restricts the concept of deterrence to what
is called “general prevention” and leaves the prevention of recidivism or
“special deterrence” out of the picture. It also limits the concept to the in-
timidating effect achieved through the threat of punishment while leaving
away the educative and moralizing effects punishment may have.

Cooper (1973) defines deterrence as “...any measure designed ac-
tively to impede, discourage, or restrain the way in which another might
think or act. It is concerned with human behaviour, and the concept is
based upon behavioural theories that postulate the possibility of altering
or regulating human conduct by the taking of measures designed to check,
change or eliminate certain behaviour”.

Wilkins (1969) notes that the word “deterrence” is itself a term that
suggests a pressure toward the commission of crime which is to be offset.
The need for deterrence exists only when there is an incentive toward the
committing of crime. Thus he defines “deterrence™ as a counterforce that
makes some sort of balance in a situation which would otherwise be out of
balance.

According to Zimring (1971) the deterrent effect of a particular
threat is the total number of threatened behaviours it prevents. Such a
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definition would make the quantitative assessment of the deterrent effect
of any punishment quite impossible, since it can never be known how
many persons actually refrained from committing a certain offence by
threat of punishment.
Some basic postulates

The concept of deterrence is based on certain assumptions. Some of
these assumptions are and some are not susceptible of empirical
verification.

(1) Man is a rational being

Clearly the concept of deterrence is based on an assumption that “...
we are rational beings, who make careful calculations of possible gain
and losses before deciding upon our actions. In the Benthamite
phrase. .. that we always act in accordance with our enlightened self-in-
terest” (see Honderich, 1971, p. 56).

Honderich (1971) points out that individuals do not approach the
law as such rational calculators, Some commit offences for the ex-
citement, others are, because of guilt-feelings, attracted to crime, still oth-
ers, in varying ways abnormal, are equally far from any prudential consid-
eration of possible consequences of their actions.

Finally, it may be added, it is a truism that people do not choose be-
tween possible courses of action in a prudential way if the possible con-
sequences of one course are distant in time and the consequences of the
other immediate. A penalty is a distant possibility; the gain from an of-
fence is usually immediate (Honderich, 1971).

(2) Man is a hedonistic being, attracted by pleasure and repelled by
pain.

This assumption refers to basic goals of ordinary human motivation.
According to it man’s habits are developed and his conduct is oriented, in
fair part at least, by the scarch of pleasure and the avoidance of pain. If it
is so then the promised pleasure of a criminal act can be countered by the
threat of pain which is a basic ingredient in any punishment.

The assumption that pain is something to be avoided cannot, how-
ever, be applied generally. Wilkins (1969) refers to a large body of psy-
chiatric evidence to support the view that some persons may commit
crimes because they want to be punished and wonders whether a deterrent
in such cases would mean the withholding of punishment.

In some cases the challenge of punishment can be an incitation to
crime. Some criminals are motivated by a certain desire to feel superior to
the law enforcement machinery, to “beat the system” or to commit the
“perfect crime”,
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(3) Man is free to choose

The doctrine of deterrence assumes that man is totally or at least par-
tially free to choose between alternatives of behaviour. It implies that
criminal behaviour is indeterministic. In Schafer’s (1968) words

The idea of official punishment itself indicated the lawmaker’s assump-
tion that the criminal has freedom of choice. Criminal law assumes that
man is free and able to form a “more or less impartial judgement of the
alternative actions” and can act “in accordance with that judgement™.

The assumption of “freedom of choice™ which is basic to the doctrine
of moral responsibility and the doctrine of deterrence has been the subject
of fierce attacks over the decades from the Italian positivistic school to the
modern behaviouristic school. This latter school suggests that crime is a
product of forces not entirely within the control of the offender. External
forces can be considered to affect one’s behaviour. This behavioural posi-
tion indicates free will is not an accurate conceptualization of human con-
duct (see Packer, 1968, p. 12).

(4) Men know in every case what is harmful to them

Von Hentig (1938) points out that usual methods of deterrence pro-
ceed from the assumption that:
(a) men know in every case what is harmful to them;
(b) men are in every case frightened by danger;
(c) men realize in every case the correct steps to avoid peril.
All these suppositions, writes Von Hentig, assume the behaviour of
the average man under average conditions of life. In many cases they do
not come true. The exceptions to the rule may be classified into psycho-
logical or normal stages of non-deterrability, and pathological stages of
fearlessness.

(5) Man is able to control his behaviour

Related to the assumption of the “free will” or the “freedom of
choice” is the assumption that man is capable of controlling his behav-
iour. Man’s ability to control his behaviour varies widely from one man to
the other and according to the type of behaviour. In the case of certain
acts of impulsive nature, acts where high emotions or strong motivations
are involved and certain types of compulsive behaviour (gambling, drink-
ing, drug taking) the power of control can be largely reduced or even non
existent. It is also doubtful whether certain categories of abnormal of-
fenders are able to exercise the necessary control over their own
behaviour.



(6) Man learns from his own experience and from the experience of
others

Special or individual deterrence is based on the assumption that man
learns from his own experience. If an offender commits an offence and is
punished for it, the bad experience of punishment will deter him from fur-
ther law violations. General deterrence, on the other hand, is based on the
assumption that the general population (at least potential offenders) will
learn from the experience of punished offenders and will thus refrain from
following their example,

Logically, then, special deterrence should be, everything else being
equal, stronger than general deterrence since the actual experience must
be a much powerful deterrent than the theoretical knowledge of sanctions
or than that of vicarious punishment. The high rates of recidivism consti-
tute, however, a major challenge to the validity of this assumption,

(7) Man can be deterred by fear

The concept of deterrence is also based on the assumption that man
can be deterred by fear, Behavioural scientists usually do not agree with
the position taken by penal legislators: that the fear of punishment is the
best and most effective way of controlling or curbing certain types of be-
haviour. Many behavioural scientists find positive reinforcement to be a
superior alternative to punishment.

(8) Men are knowledgeable of laws and sanctions

The deterrence concept assumes that the public knows about acts
prohibited by the law and have an idea about the penalties prescribed for
such acts.

If a threat is to have an effect on the public, the public should know
about it; and if the members of the public are to be deterred from commit-
ting a threatened behaviour because they fear the imposition of con-
sequences, they must believe that the threatening agency is capable of
catching and punishing some offenders (see Zimring, 1971).

The assumption of public knowledge of laws and sanctions can be
empirically tested.

A correct assessment by the public of the risk involved in certain be-
haviour is not, however, necessary for the purposes of deterrence. People
may be deterred (or more deterred) because they overestimaté the risk in-
volved or the threat of punishment.
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II. TYPES OF DETERRENCE

Deterrence is a complex issue. There are several different ways in
which punishment of offenders may act as a deterrent. Thus the theory of
deterrence can be broken down for the sake of simplification into the fol-
lowing points:

(1) Because many (or at least some) criminals are punished, and be-
cause of the possibility of being punished, individuals contemplating pos-
sible offences, or driven through temptation or motivation toward the
commission of certain offences, do not in fact go ahead (Honderich,
1971). -

(2) Because of the threat of punishment, individuals who find them-
selves in situations which they did not anticipate or intend, perhaps situ-
ations where they are provoked, abstain from committing an offence.
They are restrained by the prospect of a penalty (Honderich).

(3) Criminals who do commit certain offences are restrained from
more serious ones because of the threat of greater penalties. They some-
times take self preserving steps, such as not carrying weapons
(Honderich).

(4) When a man is punished, the sufferings of punishment will make
him less likely to offend again because of fear, increased prudence or be-
cause the sufferings of punishment have helped in his reformation.

(5) According to Durkheim formal sanctions’ primary effect is not
through intimidation or fear but through their capacity to strengthen the
normative climate of the community—to reinforce and mobilize informal
social disapproval.

Andenaes (1952) suggests that punishment has three sorts of pre-
ventive effects:

(1) The deterrent effect; :

(2) The strengthening of moral inhibitions; and

(3) The stimulation of habitual law abiding conduct.

A. General and special deterrence

Theoretical discussions on the nature of deterrence distinguish be-
tween “general deterrence” and “special deterrence”.

Andenaes (1968) considers general deterrence to mean the threat of
punishment and its restraining effect with regard to criminal conduct.
Thus, it refers to the use of punishment to demonstrate to others what
they can expect if they follow the offender’s example.

Special deterrence or intimidation is, on the other hand, achieved by
the actual experience of punishment. It refers to the use of punishment to
prevent the offender from repeating his offence.

In other words, it can be said that the threat of punishment can have
special and general effects. Special effects are the reaction that a threat
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produces among those who have been previously punished and who, for
that reason, may react differently to threats than the rest of the popu-
lation. The general effect of a threat is the response it produces among
persons who have not been punished. For this group, the threat and the
example of the punishment of others, must influence behaviour indepen-
dent of any personal experience with the threatened consequences (An-
denaes, 1966; Zimring, 1971).

For the purpose of empirical investigation of the operation of deter-
rence, the distinction between general and special deterrence is funda-
mental. This will become clear later in this paper when the empirical stud-
les on deterrence are examined. Hawkins (1969) notes that there are a
number of obvious but significant and fundamental differences involved.
Thus individual deterrence differs from general deterrence in respect of
the objective nature of the sanctions employed; in respect of the subjective
awareness of those sanctions on the part of the two groups; and in respect
of the sociological and/ or criminological significance of those groups.

Although many of the variables involved in the issue of deterrence
can be related to its effectiveness regardless of whether it is general or spe-
cial deterrence some variables are only related to the one or to the other.

B. Absolute and marginal deterrence

Zimring & Hawkins (1973) distinguish between absolute deterrence
and marginal deterrence. The first relates to the question: does this partic-
ular criminal sanction deter? The second relates to such a question as:
Would a more severe penalty attached to this criminal prohibition more
effectively deter? In the capital punishment debate the issue is not that of
absolute deterrence-—~whether the death penalty is a deterrent. It is that of
marginal deterrence—whether it is a more effective deterrent than the al-
ternative sanction of long imprisonment.

Studies of absolute deterrence require a comparison between a situ-
ation in which there is no deterrent with a situation in which there is only
that deterrent.

Studies of marginal deterrence, on the other hand, compare a situ-
ation in which there is a deterrent (penalty) with a situation in which this
penalty has been increased or decreased.

C. Primary and secondary deterrence
D. Direct and indirect deterrence

Some authors distinguish between primary or direct deterrence and
secondary or indirect deterrence. The first refers to the intimidating effect
of punishment (whether general or individual), while the second refers to

the ability of formal sanctions to stimulate, reinforce and mobilize infor-
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mal social disapproval and to their role in anchoring and buttressing the
normative climate of the community.

According to Salem and Bowers (1970) this latter role (indirect or
secondary deterrence) is much more substantial than the former one.

III. DILEMMAS OF DETERRENCE
A. The ethical aspect

While most of the controversy around deterrence is focused on the
question of efficacy, some questions are also raised with regard to the mo-
rality of deterrence.

(1) Of the pertinent criticisms of the deterrence view, one advanced
by Kant is that to punish a man simply because this will deter him and
others from offences in the future is to treat him only as a means and not
as an end.

In answering this objection Andenaes (1970) points out that societies
often treat people in ways designed to promote the good of society at the
expense of the individual concerned. By way of example he cites military
conscription, quarantine regulations, the confinement of dangerous men-
tally ill patients and the detention of enemy citizens in wartime. And he
concludes that “the Kantian principle, in practical application, is of
doubtful value”.

(2) Punishment for deterrence involves administering harsh penalties
solely for deterrent motives to offenders who would otherwise receive
milder ones. Judges often make declarations, while sentencing offenders,
to the effect that they on purpose have made the penalty particularly
severe to serve as an example for potential offenders.

This criticism is not aimed at deterrence as an objective but at the es-
calation of sanctions for deterrent purposes. Zimring and Hawkins (1973)
note that increases in penalty for exclusively deterrent purposes are far
from rare and quote the Rev. Sydney Smith as saying:

When a man has been proven to have committed a crime, it is expedient
that society should make use of that man for the diminution of crime:
he belongs to them for that purpose.

This view is far from being shared.

Meyer (1968) points out that it is questionable whether a criminal
should be punished in excess of hig just deserts, merely for the benefit of
those potential criminals who in the absencd of such extra punishment
might themselves commit a crime. There is a lifnit to which a criminal can
be used to benefit society at large. 0



Zimring and Hawkins (1973) discuss further a number of ethical
problems which arise in connection with this practice:

The first problem which they call the “fair notice issue” ques-
tions the justice of increased penalties which are “markedly more
severe than the norm”.

The second problem deals with the efficacy of exemplary sen-
tencing.-As long as it is doubtful the morality of such practice can be
questioned.

The final problem is the problem of equality. Increasing the pen-
alties for particular offenders for deterrent purposes results in greater
disparities between sentences and in Prof. Hart’s words “The very
ideal of justice is offended by seriously unequal penalties for substan-
tially similar crimes”.

(3) A further criticism made of the deterrence theory is that “to be-
lieve in general prevention is to accept brutal penalties”.
This argument is expressed in Armstrong (1961):

If the aim is deterrence then severe punishments would be justified for
minor offences for instance flogging a man for a parking offence would
be justified since flogging would certainly deter him and others from
unlawful parking.

1t is also apparent in Zilboorg’s (1954) statement that

If it is true that the punishment of the criminal must have a deterrent
effect, then the abolition of the drawing and quartering of criminals
was both a logical and penological mistake. Why make punishment
milder and thus diminish the deterrent effects of punishment.

Andenaes (1965) answers to this argument by pointing out that it was
never a principle of criminal justice that crime should be prevented at all
costs. Ethical and social considerations will always determine which mea-
sures are considered “proper”. In Ball’s (1955) words: “A penalty may be
quite effective as a deterrent, yet undesirable”. Andenaes adds that even if
it were possible to prove that cutting off thieves’ hands would effectively
prevent theft, proposals for such practice would scarcely win many adher-
ents today. ’

(4) If deterrence is the sole purpose it would be justified to punish the
innocent. Honderich (1971) puts it that way

If one maintains that punishment is justified by deterrence alone one
seems committed to the immorality of punishing the innocent. It seems
that one is committed to denying the rule that only the guilty may be
punished. Surely, then, the deterrence theory is unacceptable.
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In fact punishing the innocent can serve the purpose of deterrence as eas-
ily and as effectively as punishing the guilty. This criticism, however, over-
looksthe fact that deterrence is ot and cannot be the sole objectlve of

criminal justice. (/@/\Aw\ o Qe & Qhs

S

B. The economic aspect

Since the deterrence concept has its origin in the utilitarian philos-
ophy it seems strange that the question of cost is rarely raised in dis-
cussions of deterrence. Many decades ago the question of cost may have
seemed irrelevant to punishment policy, but there is no doubt that in re-
cent years this issue has gained more and more attention. In Cramton’s
(1969) words:

The fact that sanctions may produce the desired results does not mean,
of course, that they will necessarily do so, or that the costs and possible
side effects may not outweigh any benefits. The application of legal
sanctions inevitably involves economic and social costs: enforcement
machinery requires substantial expenditures of public funds; each indi-
vidual to whom sanctions are applied suffers inconvenience, expense,
and more intangible losses of self-esteem and repute; and the atmo-
sphere created by enforcement activities may affect the tone of the soci-
ety—particularly the balance between privacy and official surveillance.
Moreover, sanctions may produce negative effects on some individuals
from which wholly unintended—and undesirable—consequences may
flow.

It should be pointed out that when talking about the economics of deter-
rence we do not mean only the financial costs involved in crime pre-
vention. Wilkins (1967) warns that “we must be careful about what we
mean by cost in this connection. This is not the simple accountancy term
cost but a concept of a social benefit cost™.

Honderich (1971) gives three conditions which a punishment has to
satisfly to be morally justified and to be considered an “economic
deterrent™:

(1) It does indeed deter;

(2) It causes less distress than would occur if it were not imposed;

(3) There is no other punishment that would deter as effectively at a
cost of less distress.

The major problem in saying whether a certain punishment, in a cer-
tain case, satisfies these conditions is a problem of measurement: mea-
suring the distress it causes against the distress which would occur if it
were not imposed, measuring its efficacy against the efficacy of other pun-
ishments causing less distress, etc.

Zimring and Hawkins (1973) point out the difficulties of such
measurement:
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In this context valuation involves more than monetary worth or market
value. The relative worth of utility of social services cannot be wholly
computed in economic terms. .. the problem here is that such values as
humanity (i.e., the quality of being humane) and justice, and such dis-
values as pain and suffering, belong to a different universe of discourse
and have different logic from that of economic efficiency.

The same authors stress that a rational crime control policy takes account
of all program costs in determining whether programs are worth the re-
sources necessary to administer them and in choosing between alternative
methods of achieving crime prevention.

It seems clear from what is mentioned above that the economics of
deterrence is an unexplored issue. Some remarks however seem in order:

(1) The first pertinent question to be answered is “At what cost is de-
terrence achieved?” The financial costs may be easy to calculate. How-
ever, when it comes to the moral and social costs, measuring becomes
highly complicated and comparisons become difficult or even impossible.

(2) To what extent is the efficacy of deterrence dependent on its
costs? It seems obvious that the most costly sanctions are not necessarily
the most effective and that cheaper alternatives can be more effective than
costly punishments.

The California study (1968) found that the median stay in California
prisons was 30 weeks, fifth highest in the United States. Thus it was con-
cluded that the state of California was maintaining one of the most ex-
pensive correctional systems in the country and implementing a costly
penal policy of entirely unproven effectiveness.

There is also no evidence, as Wilkins (1967) has pointed out, that hu-
manitarian treatments are any less effective than severer forms of pun-
ishment. It may also happen if infrequently, that a humanitarian treat-
ment is cheaper than a harsher punishment (as in the case of probation
versus imprisonment) (see Zimring & Hawkins, 1973, p. 54).

Zimring and Hawkins pmpomt four research areas related to the eco-
nomics of deterrence:

(1) The types and amount of program costs;

(2) The nature of the program’s effect on crime;

(3) The extent of the program’s effects, and

(4) The cost of relative effectiveness of alternative methods of achiev-
ing the same objectives.

C ./Dezerrence and the value concept
P )

The economic concept of “value” has not been introduced in the
criminal justice system. One of the rare exceptions is the system of “day
fines” used in the scandinavian countries. Yet there is no doubt that the ef-
fectiveness of a penalty is related not only to the “social value” of this pen-
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alty but also to the “value” it represents to actual or potential offenders.
The same punishment means different things and represents different val-
ues to different people. A month in prison for a businessman convicted of
drunken driving can hardly equal a month in prison for an unemployed
worker and this is regardless of the difference in their sensitivity to pun-
ishment. A fine for the rich man may be a mild punishment while the same
fine for the poor man may impose severe hardships.

A sentence of life imprisonment does not have the same value (and
consequently not the same deterrent effect) to someone who is 20 years
old and another who is 65 years old.

Wilkins (1969) underlines the difference in the value of punishment
according to the social class to which the offender belongs:

...the amount of deprivation in prison will differ according to the class
from which the offender comes; thus, the element of punishment in the
same sentence differs markedly according to the class of the prisoner in
the previous environment. Similarily, it would seem necessary to argue
that the deterrent effect will differ.

Moreover, the social and penological value of different punishments
changes over the years and it seems logical that changes in the laws be
made to bring them in harmony with the changes in values.

Christie (1968) illustrates this in the following manner:

The value of money decreases or increases as a result of inflation or de-
flation. But the same thing applies to the penal value of different means
of punishment. When the value of an existence free from physical pain
increases—when improved hygiene, medical care, and anaesthetics give
better assurance of such an existence—, we can probably inflict a little
less physical pain to compensate for the same crime. When the value of
human life increases, we more seldom pay with it for the same type of
offence. Or since life and death are dichotomies that fit badly into a
graded scale of punishments, the offences that require the death penalty
must be correspondingly graver when the value of life increases. When
daily existence is characterized by greater security against need, more
leisure, and fewer limitations on self-development, then a lesser de-
privation of these benefits will compensate for the same crime. The
penal value of a day in prison has increased. But, on the other hand,
when the value of money goes down, one must pay an increased fine to
compensate for the same offence.

The differential value of the various legal sanctions is another ig-
nored and unexplored issue in the studies of deterrence. However, this
question seems to be of undeniable importance at least on two grounds:

(1) Changes in the value of punishments over the vears are likely to
be accompanied by changes in the deterrent efficacy of those
punishments.
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(2) The deterrent effect of a particular punishment is likely to vary
from one individual to the other in accordance with the differential value
of this punishment for those individuals.

IV. THE PARADOXES OF DETERRENCE

Arguments around the deterrence issue has brought into light some
of the paradoxes inherent in the idea of deterrence.

(1) In the mind of the public, legislators, judges and law enforcement
officials, severity of punishment is always viewed as an important factor
for enhancing the efficacy of deterrence. However, there seems to be some
evidence that certainty of punishment is more important than severity for
the sake of deterrence. There is also some evidence to the effect that these
two variables cannot be reconciled. Experience shows that severity and
certainty of punishment cannot go hand in hand. The point was well
stated in what is known as the “Rejected Preamble” of Sir Samuel Ro-
milly’s Bill of 1808:

Whereas the extreme severity of penal laws has not been found effec-
tual for the prevention of crimes; but, on the contrary, by increasing the
difficulty of convicting offenders, in some cases affords them immunity
and in most cases renders their punishment extremely uncertain.

Many studies of capital punishment have shown that the menace of
the death penalty tends more to protect the accused through intimidation
of the jury, than to protect society through the conviction of the murderer
and through the deterrent effect upon the would-be assassin.

(2) The most severe penalties seem to be reserved for the offences
least likely to be deterred by the threat of punishment. Wilkins (1969)
notes that

Most of the public who call for the application of severe deterrent pen-
alties usually desire this in respect to crimes of violence and sex cases.
These types of crime would not seem to be reasonably classified as the
most “normal” or rational criminal behaviour. The public must, of
course, be protected from these types of offences, but it seems improba-
ble that the concept of deterrence is of much assistance here.

This paradox is well illustrated by Kinberg (1935) in the following
terms:

“...one might say of the present time, that where punishments are
wanted they have no effect, and where they are effective they are not
wanted”.
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(3) Deterrence and rehabilitation are difficult to reconcile. Many
writers present both in terms of “either” “or” and indicate that criminal
policy makers should choose between either deterrence or rehabilitation.
Logically it would appear that if imprisonment is to be an effective deter-
rent, life in prison should be made worse than life outside. On the other
hand to achieve rehabilitation, conditions in prison have to be improved
and life in prison should be as less different as possible from life outside.

Wilkins (1969) points out that the improvement of conditions in
prison, with treatment of youthful offenders (better educational facilities
than those available for the lower classes), punishment or the treatment in
such cases may be seen as an incentive to commit crime, not as a
deterrent.

(4) Deterrence is based on the postulate that man can be deterred
through fear of punishment. While such a postulate may be true for the
majority of people it is not true for those who have a conscious or uncon-
scious desire to be punished. In these cases, instead of being a deterrent,
punishment can act as an incentive to crime. The same can be said of the
deviant for whom the threat of punishment constitutes a strong tempta-~
tion to violate the law.

(5) The communication of the threat, through the publicity of pun-
ishment, is no doubt an important factor for the efficacy of deterrence.
However, publicized crimes can have contagious effects.

V. LIMITS OF DETERRENCE

Most legislators, jurists, law enforcement officers continue to place
confidence in legal penalties as deterrents in spite of the innumerable ex-
amples of the failure of punishment. Although it has not yet been empir-
ically demonstrated that the threat of punishment acts as an effective de-
terrent upon potential law violators (general deterrence) or that actual
punishment does in fact prevent recidivism (special deterrence) the public
still have confidence in fear of punishment threatened by the law as a
powerful deterrent.

On the basis of research done on capital punishment some writers
have tended to reject the deterrence theory altogether, but as Walker
(1968) puts it:

If the death penalty is a non effective deterrent to the crime of murder,
which in many cases has an impulsive character, it would be ridiculous
however to say that punishment in general is no deterrent or generalize
from the atypical crime which is murder to other less impulsive offences
such as frauds, embezzlement, parking violations, planned robberies
and other acquisitive crimes with rational motives.
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Some social scientists go as far as to claim that deterrence is a myth,
that it is “belied by both history and logic”. Such a position is clearly un-
warranted since there seems to be no doubt that attaching unpleasant con-
sequences to behaviour will reduce the tendency of people to engage in
that behaviour. What seems necessary in view of the controversy about
deterrence is to point out some simple, but often ignored facts:

— The fact that capital punishment is not an effective deterrent to
murder does not mean that no punishment can have gny deter-
rent effect.

- The numerous examples in which punishment fails as a deterrent
do nor nullify the theory and do not mean that others are noft de-
terred by the threat of punishment.

- The failure of punishment as a special deterrent does not mean
that punishment is necessarily ineffective as a general deterrent.

If rational and common sense arguments about deterrence in general
and about the deterrent effect of capital punishment in particular are con-
tradicted by the practical failure of these punishments, it is simply because
such arguments fail to take into consideration the various limits of deter-
rence which can be summarized as follows:

(1) Deterrence is irrelevant to the bulk of the population, to the mass
of people who have interjected the moral norms of their society (and) can-
not commit crimes because their self-concepts will not permit them to do
s0. Toby (1964) has declared that the “socialization process keeps most
people from committing crimes, not the police”. Kirchwey (1911) spoke of
deterrence as being inapplicable to “those of us who have high standards
and much personal pride, and who are law abiding anyway”. The same
idea is expressed by Sprott (1965) when he says:

“By and large most people are deterred by the effect of the socialization
process which they have undergone and do not refer at all to the risk of
legal punishment”. If punishment is a deterrent, then its deterrent effect
is limited to a few number of people.since “... in a well-ordered society
the majority of people are unconsciously deterred from wrong doing by
the very fact that laws exist which they are psychologically conditioned
to accept, and would be ashamed to break, or rather, perhaps, to be
caught breaking” (Sington and Playfair, 1965).

In any society, the majority of people are those highly socialized, law
abiding citizens who do not need the threat of the law to keep them on the
right path. However, the size of this group which needs no deterrent to re-
frain from violating a social norm varies largely from one society to the
other, from one period to the other, and above all with regard to the dif-
ferent types of offences. o

(2) Deterrence may not be effective in the case of certain acts of im-
pulsive nature, acts where high emotions or strong motivations are in-
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volved. A large number of homicides fall within this category. In fact
homicide is considered by many to be the least deterrable of all crimes.

(3) Deterrence may not be effective for certain categories of criminals
such as insane, abnormal, impulsive, or compulsive offenders. Nor can it
be effective in the case of those who out of guilt feelings or masochistic
tendencies or for any other reason are consciously or unconsciously seek-
ing to be punished. It cannot be effective either for those to whom the
challenge of punishment is an incitation to break the law.

(4) Deterrence may not be effective in the cases where punishment
can be avoided. It follows that the uncertainty of punishment sets a seri-
ous limitation to the effectiveness of deterrence. But even if punishment
were certain its deterrent effect may not be complete for various reasons:

(a) many criminals, especially professional criminals, instead of
being deterred by punishment consider it a professional risk in
the way a physician considers the risk of contamination or an
aviator the risk of a plane crash.

(b) often punishment, instead of deterring, develops a sense of cau-
tion in the criminal. He will not refrain from acting but will try
to contrive methods of evading the punishment or detection. In
this way, punishment has neither reformed nor deterred the
criminal, it has merely taught him to be more cautious and to de-
velop practices to evade detection.

(c) the drive toward the threatened behaviour may be so strong and
the motivation so powerful that the individual may be willing to
risk the consequences, no matter how certain or severe they may
be. This is particularly true in the case of compulsive behaviour
and can partly explain why heavier penalties or strict law en-
forcement are not very effective in such cases.

(d) the degree of unpleasantness of the consequences (punishment)
vary from one person to the other. Prison for one person can be
a highly traumatic experience while for another it may mean
food and shelter. Even death is not always an undesired or an
unpleasant occurrence. Sometimes it is consciously or uncon-
sciously longed for. Justice Charles Boeitel has pointed out:

1 think there are other men, to whom the fear of death is relatively
unimportant,-and I am quite confident that the psychiatrists are
quite correct when they say there are many men, among criminals,
too, who actually have a death wish.

(e) the subjective judgement of the risk of being detected, caught,
and punished does not always correspond to the objective
probability of punishment. Though the objective probability
that the commission of a crime will lead to imposition of con-
sequences is of unquestioned importance to deterrence and will
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help to explain why some threats operate more effectively than
others, predictions based on objective probabilities of apprehen-
sion alone may be inaccurate. Subjective judgements about per-
sonal chances of being caught, rather than the cold mathematics
of crime, will determine how an individual responds to the threat
of consequences—and the relationship between such judgements
and objective probabilities is imperfect (see Zimring, 1971).

Zimring (1971) notes that:

people may underestimate or overestimate the probability that they will
be caught because of incomplete information about impunity rates for
a particular crime. In addition, factors other than objective probability,
such as personal feelings of optimism or pessimism, or propaganda
about the chances of apprehension, may play an important role in per-
sonal judgements about the element of risk in a specific crime.

The persistent optimism of many potential offenders is in many cases
a plausible explanation for the failure of punishment as a deterrent.

Wilkins (1962) suggests that it is “probable that in most serious of-
fences the offender is not aware of the true possibilities of being caught,
nor 1s he aware of the likely penalty should he be caught”.

VI. FOR WHOM IS THE THREAT OF PUNISHMENT INTENDED?

When considering the effectiveness of a deterrent measure, a definite
population must be specified and it is necessary to state whether the crim-
inal or non-criminal population is referred to (see Ball, 1955). We have al-
ready mentioned that special deterrence refers only to the criminal popu-
lation whose members have been actually subjected to punishment, The
problem is more complicated when one tries to specify the population
with regard to the concept of general deterrence. What has been said con-
cerning the limits of deterrence clearly shows that it would be incorrect to
claim that the deterrent measures are intended for the whole population
regarded as potential offenders. Such measures are in fact intended only
for a small group of inadequately socialized members of society who are
likely to commit anti-social acts. This small group is often referred to as
“would-be offenders”, “possible offenders”, “potential criminals”, or the
“prospective offenders”, etc.

Since deterrence is based on the assumption that human behaviour
can be influenced through fear, a deterrent measure can only be intended
to those who:

(a) are likely to commit the undesirable act;

(b) are likely to be deterred by the threat of punishment.
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This excludes two major groups from the realm or the perspective of
deterrence:

(1) Those who do not need a deterrent to refrain from a certain anti-
social behaviour. This refers to the members of society who are uncon-
sciously deterred by the mere fact of the law’s disapproval and who fear
the mere disgrace of being caught out in violation of the law more than
they fear the punishment itself.

(2) Those who are not or cannot be deterred by the threat of pun-
ishment or even by the experience of actual punishment. The fact that we
have crime in spite of the threat of punishment and the fact that some peo-
ple repeat their offences in spite of the application of punishment, indicate
that in every society there is a group of people who are neither deterred by
the threat nor by the actual punishment.

Between the group of law abiding citizens for whom deterrence is not
necessary and the group of undeterrable citizens for whom deterrence is
ineffective, exists a third group or the “marginal group”, so called by Zim-
ring and Hawkins, 1968. This group consists of the entire class of persons
who are objectively on the margin of a particular form of criminal behav-
iour, or, in other words, the class of persons “next most likely” to engage
in the criminal behaviour in question.

According to Zimring and Hawkins there are at least five respects in
which the “marginal group” concept is directly related to the operation of
criminal sanctions:

(1) The concept of a group of people on the margin of criminal activ-
ity (smaller than the general population) suggests that the utility of severe
threats designed to prevent specific serious crimes depends on the effect of
the threat on that limited marginal group.

(2) The predication of the existence of criminal and marginal groups
significantly different from the general population suggests as a corollary
that normal patterns of response to threats should not necessarily be an-
ticipated from such groups.

(3) Insofar as the concept of marginal groups focuses attention on
the crucial differences between criminal and marginal groups, it also pro-
vides insight into the likely effects of changes in punishment policy.

(4) In the postulation of criminal and marginal groups, the existence
of a susceptibility to criminal behaviour is implied, which has significant
penological implications.

(5) By focusing attention on particular categories of offenders and
potential offenders, this approach provides a specificity and definition
hitherto lacking in discussions of this subject.

As with the other two groups, the size of the marginal group varies
from one society to another, from one period to another and from one of-
fence to another. Although the determination of the size of the marginal
group is by no means easy, the concept makes it clear that deterrence is
limited to a small group of the population and that any change in policy
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regarding punishment can only affect the members of this group and not
the entire population as it is often asserted; any increase or decrease in the
incidence of offences for which there has been penalty changes will de-
pend only on the size of the marginal group.

A hypothetical example may help in clarifying what has just been
said. Let us suppose that in a given population at a given time the number
of the marginal group with regard to murder (those who are susceptible to
or most likely to commit murder) is one hundred persons. This means that
any changes in the punishment prescribed for murder either by rendering
it more lenient or more severe can only influence, if at all, the behaviour
of these one hundred persons. It will not affect the behaviour of those who
refrain from Kkilling regardless of punishment and will not interfere with
the behaviour of those who are not deterred by punishment, be it mild or
severe. ,

VII. VARIABLES RELATED TO THE EFFECTIVENESS OF
DETERRENCE

Acts punishable by the criminal law are by no means homogenous.
They may have nothing in common except that they are all threatened by
legal sanctions. Motivations and temptations to commit crimes vary in
strength from one person to the other, from one offence to the other and
from one situation to the other. It follows that the deterrent effect of pun-
ishment cannot be the same in all cases and it is logical to presume that
there is no uniform response to the threat of punishment and that deter-
rent threats function differently with respect to various types of threat-
ened behaviours.

Even the most ardent advocates of the deterrent effect of punishment
admit that general deterrence works well in some fields and works poorly
or not at all in other fields (Andenaes, 1968);

The number of variables which may affect the efficacy of deterrence
seems unlimited. Some of the most important are:

(1) The social structure and the value system, the normative climate
and the degree of norm acceptance among the population under consid-
eration; the degree of social cohesion: “The foundation of deterrence is
group intimidation. The more isolated people are from the group the
smaller the impact of deterrence” (Tappan, 1962);

(2) The specific characteristics of the particular population being
studied;

(3) The specific characteristics of the particular area in question: de-
gree of industrialization, degree of urbanization, size of population, etc.;

(4) The type of behaviour prohibited, the circumstances motivating
transgression in each particular type as well as the emotional climate of
different crimes, public attitude towards the offence, etc.;
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(5) The nature and the magnitude of the prescribed penalty;

(6) The applicability and credibility of the threat (certainty and celer-
ity of apprehension and punishment);

(7) Differences among potential offenders: age, sex, education, intel-
ligence, social class, life experience, moral training, degree of response to
punishment, to threats in general, etc.;

(8) The knowledge of sanctions and sanction outcomes among the
population, how these sanctions and the risks of incurring them are
perceived.

It is no wonder that empirical research on deterrence is hindered by
the need to control such a large number of variables.

In the following, we will try to examine briefly some of the variables
which are said to affect the deterrent effect of punishment. These factors
are:

(A) Severity of punishment;
(B) Certainty of punishment;
(C) Publicity of punishment;
(D) Celerity of punishment;
(E) Frequency of punishment.

A. Severity of punishment as a deterrent influence

Cruel punishments have an inevitable tendency to produce cruelty in
the people.
Samuel Romilly

It is certain that severity of punishment when carried too far defeats its
purpose and tends to impunity.
His Majesty’s Commission on Criminal Law

Although Beccaria has insisted over two hundred years ago that the
-real deterrent is not the severity of punishment but its certainty, one still
hears many arguments about the need for heavier penalties and for ex-
emplary sentences. When confronted with a crime problem legislators
often agree that the best hope of control lies in “getting tough” with crim-
inals by increasing penalties. When yielding sentences judges often make
declarations emphasizing the need for exemplary and harsh penalties to
counteract the mounting rate of crime. When the police fail in reducing
crime or in controlling a certain type of criminality, they put the blame on
mild penalties, on the leniency of judges or they attribute it to the present
conditions in prisons and penitentiaries, which, according to them, have
become places for comfort instead of repentance. If crime is murder and if
capital punishment is still in existence, then it is not applied as frequently
as it should be, if it has been abolished or suspended then it is this aboli-
tion or suspension which is responsible for the increase in murder!
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People seem to believe that the severity of a punishment is relevant to
its degree of deterrence in some sort of mathematical equation.

Zimring (1971) has very well described this common belief in the fol-
lowing way:

... People more often seem to think in a straight line about the deter-
rent effect of sanctions: if penalties have a deterrent effect in one situ-
ation, they will have a deterrent effect in all; if some people are deterred
by threats, then all will respond; if doubling the penalty produces an
extra measure of deterrence, trebling the penalty will do still better.
Carried to what may be an unfair extreme, this style of thinking imag-
ines a world in which armed robbery is similar to illegal parking, bur-
glars think like district attorneys, and the threat of punishment pro-
duces an orderly process of elimination which diminishes the crime rate
as the penalty scale increases by degrees from small fine to capital pun-
ishment, with each step upward as effective as its predecessor.

A fact which is commonly ignored is that there is a “critical point” in
punishment beyond which increasing severity is unnecessary because it
has no effect on the crime rate. Once this critical point of severity is passed
any excessive punishment is tyrannical and pointless.

It is absurd to present high penalties combined with low crime rates
as proof of deterrence. On the other hand increased crime rates, after
harsher penalties have been introduced, are not necessarily a proof that
these new penalties are of no deterrent effectiveness since we have no way
of knowing what the increase rate would have been had the new penalties
not been introduced.

B. Certainty of punishment as a deterrent influence

The chief deterrent to crime is not barbarity of punishment but cer-

tainty of conviction. The former only results in decreasing the latter

and is thercfore futile, '
Samuel Romilly

Criminologists agree that in the field of deterrence the degree of pros-
pect of conviction is of much more importance than the degree of pun-
ishment. Temple (1934) has pointed out that “the effectiveness of a deter-
rent is derived less from its severity than from its certainty”.

For this reason police are often advised by criminologists to put less
emphasis on the degree of punishment and more emphasis on strict law
enforcement. For we have reason to believe that there is a strong positive
correlation between the certainty of punishment and lower crime rates.
However this correlation varies according to the type of offence.

The findings of Tittle (1969) suggest:
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that certainty of punishment may have a general deterrent effect but
may be operative primarily in those situations in which negative sanc-
tions are most likely to have implications for the total life circum-
stances and patterns of interpersonal interaction.

However in his interpretation of the data Tittle notes that it is possi-
ble that the two factors are not related to each other but are both caused
by a third factor such as consensus about norms.

Thus greater agreement about norms might produce lower crime rates
and greater certainty of punishment in case of violation, as well as more
citizen participation in the enforcement process. The negative associ-
ation between urbanization and certainty of punishment does point up
this possibility.

Tittle concludes that since the data show that greater certainty of
punishment is, in almost all cases he examined, associated with lower of-
fence rates, it would seem that proposals to reduce crime by improving
law enforcement are reasonable.

The probability of detection and apprehension varies widely with the
degree or urbanization, police efficiency, public attitudes, and, above all,
with the nature of the offence. For many offences (such as the so-called
crimes without victims—prostitution, gambling, abortion, homo-
sexuality, etc.) the probability is very low and it can be fairly assumed that
deterrence in these fields is at its lowest level.

There are also reasons to believe that deterrence is equally low with
regard to impulsive crimes and crimes of passion even if the certainty of
punishment is high.

Jaffary (1963) affirms that:

Certainty of arrest on commission of a crime and certainty of con-
viction would be strong deterrents to certain kinds of crime; it is doubt-
ful, however, even with these certainties, whether crimes of passion
would be much affected. But the gap is very wide between the commis-
sion of an offence and the conviction for it. The offence has first to be
known, and many offences are not known. If known, the victim or the
observer of the offence has to report it to the police; this step occurs in
only a part of offences committed and known. The offence then has to
be sufficiently serious and have sufficient evidence available to make
prosecution justifiable,

C. Publicity of punishment as a deterrent influence

The more publicity punishments have, the more they may avail as an
admonition and warning.
Seneca
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There is no doubt that the communication of the threat is of im-
portance to its effectiveness. Such a communication involves two things:

- Information about the threat: if threats are to have any effect on
members of an audience, information about the threat must be
communicated to that audience (Zimring, 1971).

- Information about the application of the threat: if audience
members are to be deterred from committing a threatened be-
haviour because they fear the imposition of consequencés, they
must believe that the threatening agency is capable of catching
and punishing some offenders (Zimring, 1971).

Publicity of punishment was always thought to be an important fac-
tor in deterring people from crime. The death penalty as well as corporal
punishment used to be given great publicity in the belief that the more
people witnessed them, the greater would be their salutary effect.

But so far from fulfilling this high purpose, they developed, in many
cases into scenes of profligacy and impiety, properly described as
“saturnalia of the gallows”. They proved to be degrading spectacles, oc-
casions of vulgar witticisms and coarse ribaldry, in which not infre-
quently the condemned man became the hero of the crowd. To many,
an execution was the most attractive of entertainments. It did not re-
form; it brutalised. It became the parent, and not the destroyer of
crime. It proved inefficacious, demoralising, contaminating, Even when
pocket-picking was a capital offence, pick-pockets plied their trade in
the crowd around the gallows, for they accounted executions their best
harvest.

Little empirical research has been done to assess the impact of pub-
licity on deterrence. In 1935 a special study was made in Philadelphia on
the problem. Professor Dann who conducted the research argued that if
the death penality is a deterrent, its greatest effect should be shown
through executions which are well publicized. Furthermore, the effect
should be more noticeable in the community where the offence occurred,
where the trial aroused wide publicity and the offender lived and had rela-
tives, friends and acquaintances, Neither of both hypotheses was con-
firmed by the data.

Another more recent study, also in Philadelphia, was undertaken by
Professor L. D. Savitz (1958). The study predicated on the assumption
that at the point of maximum publicity, through the various media of
mass communication, the greatest deterrence occurs, and in capital cases
at least since 1944, the greatest publicity came with the trial, conviction
and sentencing to death. The execution itself, in recent years, usually
takes place a year or more after the sentencing and receives rather per-
functory notice in the newspapers.

Professor Savitz concluded that from his study, no pattern emerges
that would indicate deterrence and that the assumption that the deterrent
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effect of the imposition of the death penalty might be felt shortly after the
date of sentencing is not borne out by the data. He further concludes that
on the basis of his data “there was no significant decrease or increase in
the murder rate following the imposition of the death penalty on four sep-
arate occasions”.

D. Swiftness of punishment as a deterrent influence.

... le chatiment est plus utile quand il est prompt, parce que moins
il se passe de temps entre le délit et la peine, plus forte et plus dura-
ble est dans I'esprit 'association de ces deux idées de délir et de
peine, si bien qu’insensiblement 1'un est considéré comme la cause
et Pautre comme I'effet nécessaire et infaillible.

C. Beccaria

The swiftness of punishment is another factor which is strongly cor-
related with the effectiveness of punishment as a deterrent. The argument
goes that if the actual application of the legal threat is to be associated in
the minds of potential offenders with the type of behaviour threatened,
then such infliction of punishment has to be prompt and to take place im-
mediately or a short time after the crime has been committed.

Mattick (1966) points out that the basic notion underlying the deter-
rent effect of the death penalty is that the stimulus or awareness of capital
punishment will elicit the response of non-murder in the mind of a would-
be murderer, or in the minds of the general public. Such a result can be
achieved through the mechanism of conditioning and such conditioning is
brought only if the stimulus and response are closely and invariably
related.

Psychological research on variables determining the effectiveness of
punishment have shown that maximum effectiveness can only be insured
if the punishing stimulus is delivered immediately after the reference re-
sponse. Under non-immediate conditions response recovery can occur.
With immediate punishment, indefinite reduction and even complete sup-
pression has been reported. (See Estes, 1944, Hunt and Brady, 1955,
Azrin, 1956, 1958; Kelleher and Cook, 1959; Chopra, 1969).

E. Frequency of punishment as a deterrent influence

Ne remarquez-vous pas que les pays ol la routine de 1a loi étale les
plus affreux spectacles, sont ceux ou les crimes sont le plus multi-
pliés? N'étes-vous pas persuadés que Pamour de ’honneur et la
crainte de la honte sont de meilleurs moralistes que les bourreaux?
Les pays ot I'on donne des prix 4 la vertu ne sont-ils pas mieux
policés que ceux ol I'on ne cherche que des prétextes de répandre
le sang, et d’hériter des coupables?
Voltaire



If punishment is really a deterrent, then a wide use of it would cer-
tainly be more cffective than a scarce or sporadic use.

In fact, special deterrence can be greatly reduced or annihilated by
the repetition of punishment as often observed in the case of habitual of-
fenders or drunkenness offenders. But sometimes it is argued that the {re-
quent use of punishment though it may reduce the special deterrent effect
does enhance the effectiveness of general deterrence.

Psychological studies show that for punishment to be effective its fre-
quency should be as high as possible. With only some responses punished,
a positive acceleration of response rate is reported in the period between
successive deliveries of the punishing stimulus (Azrin, Holz and Hake,
1963). The frequency of responding appears to be an inverse function of
the frequency of punishment. The greater the proportion of responses
punished the greater the response reduction (Zimmerman and Ferster,
1963).

However, with regard to criminal punishment and penal sanctions
the situation is completely different, Here, again, the above mentioned
distinction between special deterrence and general deterrence becomes
important.

The frequency of criminal punishment applied to the same person re-
duces to a minimum if not eliminates its effectiveness as a special deter-
rent. This is mainly due to the fact that one of the most powerful factors
associated with the deterrent effect of legal penalties is the risk of stig-
matization. This risk is usually eliminated after the first penalty has been
applied. This explains why in many cases the experience of punishment,
instead of strengthening the offender’s fear of the law, works the other
way. Once convicted, he may have less to fear from a new conviction since
his reputation is already tarnished. It has often been claimed that the of-
fender’s fear of imprisonment is much reduced once he has become ac-
quainted with it (Andenaes, 1968).

Aschaffenberg (1913) in explaining the reasons why punishment fails
pointed out that one of the main reasons is in the execution of the sen-
tence itself, which, looked at closely, loses much of its horror.
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Chapter 2

Empirical Studies of General Deterrence

I. CAPITAL PUNISHMENT RESEARCH

Until a few years ago most of the research on deterrence was limited
to the question of the deterrent effect of capital punishment. Researchers
were criticized as having gathered evidence which has been collected to
support the view of the abolitionists rather than to address the deterrence
issue as an open question.

The deterrent effect of capital punishment has been thoroughly in-
vestigated by Professor Sellin. Sellin hypothesized that if the death pen-
alty exercises a deterrent or a preventive effect on prospective murderers,
the following propositions would be true:

(a) An inverse relationship should exist between executions and
homicides in death penalty jurisdictions: that is, homicide
should become less frequent as executions become more fre-
quent and should go up as executions become less frequent.

(b) Jurisdictions which abolished the death penalty should show an
increased annual rate of criminal homicide after abolition while
Jjurisdictions which reintroduced the death penalty should show
a decreased annual rate of criminal homicides after
reintroduction.

(c) Death penalty jurisdictions should have a lower annual rate of
criminal homicides than abolition jurisdictions; given two con-
tiguous jurisdictions differing chiefly in that one has the death
penalty and the other does not, the latter should show a higher
annual rate of criminal homicide.
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A. The effect of a declining rate of executions on homicide rates

If capital punishment is a deterrent to murder, then a declining use of
it, reflected by a decrease in the number of executions (which necessarily
means an increase in the chances of escaping it), should be followed or ac-
companied by an increase in the rates of murder (homicide). However,
statistics available from many countries, and particularly the United
States, provide evidence that this is not true. In fact they indicate that
murder rates have remained constant or declined despite trends away
from the use of capital punishment.

A study in Ohio tested the relationship between execution rates and
homicide rates. Both executions and homicide death rates for the entire
state for the period 1909-1959, a half-century, were computed. The statis-
tical analysis provided no evidence that executions have any discernible
effect on homicide rates.

Another study in Australia by Barber and Wilson (1968) showed that
although Queensland had had a higher execution rate than the other Aus-
tralian states over a long period of time (1860-1915) the murder rate in
Queensland during the preabeyance period (1901-1914) was also consid-
erably greater than in the New South Wales and South Australia.

B. The effect of repeal and reintroduction of capital punishment on
homicide rates.

If capital punishment is a deterrent to murder then its abolition or
suspension should be followed by an increase in murder rates. These rates
should also show a decrease when capital punishment is restored. How-
ever, statistics available from certain countries which abolished capital
punishment, whether definitely or to be restored later, show clearly that
this is not the case.

Professor Sellin (1969) examined statistics for eleven American states
which have experimented with abolition for periods of time varying in du-
ration in an attempt to assess the impact of the reintroduction of capital
punishment on homicide rates. He concluded that “... there is no evi-
dence that the abolition of the death penalty generally causes an increase
in criminal homicide or that its reintroduction is followed by a decline.
The explanation of changes in homicide rates must be sought elsewhere”.

New Zealand abolished capital punishment in 1941, restored it in
1950 and again abolished it in 1961. During the 1961 debate on the Crimes
Bill, the Minister of Justice noted that although the penalty for murder
changed three times, in 1935, in 1950, and in 1957, the figures for murder
were not affected. During seven years of capital punishment (1951-1957)
22 murderers were convicted. Eight of the murderers were hanged. In the

nine years following the suspension of capital punishment the figures were
24,
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C. Homicide rates in abolition and death penalty states

If capital punishment is a deterrent to murder, then death penalty ju-
risdictions should have a lower annual rate of criminal homicide than ab-
olition jurisdictions. But this is not the case, In fact it appears that the re-
verse is true.

Comparisons between different countries have been severely crit-
icized because of differences of cultures, character, behaviour, because of
varying legal definitions of murder and criminal homicide as well as vary-
ing methods of compiling statistics. Because of all these reasons it is
agreed that comparisons between states in the same country yield better
results,

Professor Sellin (1961, 1969) has undertaken the task of comparing
homicide rates for states with similar outlook in the United States. He se-
lected five sets of three states each and compared crude homicide death
rates. Brought down through 1963, these comparisons cover a 43 year
span for each set of states, extending from 1920. In each set, at least one of
the three states did not provide death penalty for all or a part of the pe-
riod, while the others did provide it. The figures showed clearly that homi-
cide death rates in all the states have followed the same trends, whether or
not the death penalty was provided. In all of the fifteen states covered by
these comparisons, homicide rates reached peaks in the 1920’s and early
1930, then followed a general downward trend, leveled out in the 1940s
and continued through 1960 at about that level. Comparisons of trends
and rates reveal no differences among adjacent states with and without
the death penalty which can be ascribed to either its presence or absence.
In Sellin’s words

The important thing to be noticed is that, whether the death penalty is
used or not, or whether executions are frequent or not, both death pen-
alty States and abolition States show rates which suggest that these
rates are conditioned by other factors than the death penalty.

A more recent study in Canada (Fattah, 1972) revealed that the
Canadian provinces show homicide rates which suggest that these rates
are conditioned by other factors than the death penalty. They suggest that
the cause of homicide and murder cannot be found in any single factor
but in a total social situation in which a special law or a particular pun-
ishment can have little or no effect.

Another study based on Canadian data (Jayewardene, 1973) exam-
ined the relationship between criminal homicide rates and expectancies of
punishment: death, life imprisonment, other terms of imprisonment,
probation or suspended sentence, as well as no punishment during the pe-
riod 1965-1970.

Significant correlation was found to exist between the homicide rate
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and (a) the expectancy of death (negative) and (b) the expectancy of term
imprisonment (positive) suggesting, first, that the death penalty does have
some deterrent power and, second, that the change in the homicide rate
rests not on the moratorium on the death penalty but its substitution with
term imprisonment. The term of imprisonment expected correlates posi-
tively though insignificantly with the homicide rate, suggesting that there
is a minimum threshold value below which punishment is meaningless
and useless in deterrent terms.

D. Critique of capital punishiment research

Much criticism has been made of investigations of the deterrent ef-
fect of capital punishment. Most of the criticism deals with the data used
and the methodology employed while some of it was made of the inter-
pretations made by the researchers.

Recently Van Den Haag (1969) has suggested that it is incorrect to
take the lack of evidence for deterrence as evidence for the lack of deter-
rence. “It means that deterrence has not been demonstrated statistically—
not that non-deterrence has been”. Further criticism by Van Den Haag
can be summarized as follows:

(1) The “similar” areas compared are not similar enough; the periods
are not long enough; many social differences and changes, other than the
abolition of the death penalty, may account for the variation (or lack of)
in homicide rates with and without, before and after abolition; some of
these social differences and changes are likely to have affected homicide
rates. There has been no statistical analysis making up for such changes
and differences.

(2) Homicide rates do not depend exclusively on penalties any more
than do other crime rates. Therefore variation or constancy cannot be at-
tributed to variations or constancy of the penalties unless we know that
no other factor influencing the homicide rate has changed. Usually we
don’t.

(3) A constant homicide rate, despite abolition, may occur because
of unawareness and not because of lack of deterrence: People remain de-
terred for a lengthy interval by the severity of penalties used in similar cir-
cumstances nearby.

(4) Deterrence will not cease in the particular areas of abolition or at
the particular times of abolition. Rather, general deterrence will be some-
what weakened, through local (partial) abolition. Even such weakening
will be hard to detect owing to changes in many offsetting, or reinforcing,
factors.

In view of these arguments Van Den Haag doubts whether the pres-
ence or absence of a deterrent effect of the death penalty can be demon-
strated by statistical means.

Chambliss (1967), is on the other hand, of the opinion that in spite of
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the serious limitations of studies on the deterrent effect of capital pun-
ishment it is still safe to conclude that capital punishment does not act as
an effective deterrent to murder. He cautions, however, that this conclu-
sion about capital punishment does not apply to punishment generally
since, as is well recognized, murder and other capital offences are usually
shrouded with a great deal of emotional involvement on the part of the of-
fender. Thus, one might well expect punishment to be less effective pre-
cisely because such offences are less dictated by “rational” considerations
of gain or loss.

[I. THE HISTORICAL-ANECDOTICAL APPROACH

Some authors, in an attempt to prove the inefficacy of capital pun-
ishment as a deterrent, have used the historical-anecdotical approach.
They often cite real stories showing that capital punishment does not
deter. Thus in his testimony before the mixed committee on Capital Pun-
ishment, Lottery and Corporal Punishment, Professor A. Morris sup-
ported his argument by the story of three English hangmen from the pe-
riod 1714 to 1750 who later were found guilty of criminal acts. At least in
the case of two of them, if not of all three, the crimes committed were ones
punishable by death.

Among the most frequently quoted stories is the one of a Ohio con-
vict named Charlie Justice who devised the clamps that held the con-
demned man in the electric chair. After his release, he was convicted of
murder and electrocuted.

A similar fate befell Alfred Wells, who helped install San Quentin’s
gas chamber in 1938, It was his conversational cachet around the prison
yard, usually with the moral: “That’s the closest | ever want to come...”.
Four years later, back at San Quentin for a triple killing, he was sealed in
the chamber to die.

Another frequently cited story is that of pickpockets who actively
plied their trade in the shadow of the gallows from which their fellow
knaves were strung.

In 1705, a house-breaker in London, England, was sentenced to
death, carried to Tyburn, and hanged. Some minutes after he had been
strung up, word came that he was reprieved, and he was cut down and
soon recovered. From that moment on he was called “half-hanged
Smith”. Yet he returned to his former practices.

Other authors use the same approach to claim that punishment in
general is no deterrent. Thus Barnes and Teeters (1951) state that

The claim of deterrence is belied by both history and logic. History

shows that severe punishments have never reduced criminality to any
marked degree.
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Tappan (1962) argues that such assertions have a superficial rele-
vance but that they do not dispose of the issue of deterrence by any -
means.

I1I. THE ECOLOGICAL APPROACH TO THE STUDY OF
DETERRENCE

A. The Impact of Legal Sanctions on Crime Rates
Testing the certainty and the severity hypotheses

Many scholars have tried to verify the deterrence hypothesis by mea-
suring the impact of legal sanctions on crime rates. With the help of in-
dexes constructed from data derived from official police, court or prison
statistics they tried to establish whether a positive or negative association
do exist between the certainty or the severity of punishment and crime
rates.

Cousineau (1972) calls this approach the ecological approach since
these studies generally control for such basic ecological variables such as
age and sex composition, educational characteristics of the population,
industrial character, level of urbanization, etc..

One of the earlier studies in this field is the study by Rusche and
Kirchheimer (1939). The authors analyzed rates of a number of different
crimes in England, France, Italy and Germany from 1910 to 1928. In En-
gland, the authors noted a small decrease in crime together with a trend
toward greater leniency. In France, rates of most crimes remained stable
while punishment levels decreased. In Italy and Germany, punishment for
major crimes increased, but the crime rate fluctuated without any appar-
ent relation to punishment levels. The authors recognized that the coun-
tries being compared differed substantially in attributes other than pun-
ishment policy, so that it was impossible to draw positive conclusions
about the effect of higher penalties on crime rates. But the figures from
the study “provide no basis for assuming that the policy of punishment af-
fects criminality”,

In an attempt to test the severity hypothesis a study was prepared for
the California Committee on Criminal Procedure by the Assembly Office
of Research (1968). It was hypothesized that “If lengthy incarceration
operated as a deterrent, crime rates should be lowest in states where the
time served by convicts is highest”. On the basis of data published by the
FBI and the Federal Bureau of Prisons it was found that the median time
served in the 50 states runs from 9 months in New Hampshire to 39
months in Hawaii. No evidence was found to show that more severe pen-
alties deter crime more effectively than less severe penalties. High and low
crime rates were found at both ends of the scale of median time served.
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The data demonstrated the absence of any consistent relation between
severity of penalties and crime rates.

It was found that the states which yearly support the greatest number
of prisoners (per 100,000 population) in state institutions at state expense
show no lower crime rates than the states which support the smallest
number.

The authors concluded that variations in crime rates cannot be ex-
plained by differences in average length of incarceration.

Gibbs (1968) and Tittle (1969) analyzed crime statistics and pun-
ishment data from the various states in the United States in an effort to
determine whether variations in the certainty or the severity of pun-
ishment were related to variations in the rate of particular crimes. The
Gibbs study related only to homicide, while the Tittle study involved the
seven index crimes: homicide, assault, sex offences, robbery, larceny, bur-
glary and auto theft.

Gibbs hypothesized that the more certain and severe the penalties for
homicide in a state, the lower the state’s homicide rate would be. Esti-
mates of the severity and certainty of punishment and offence rates were
constructed from official police and prisoner statistics. The degree of cer-
tainty was based on the number of persons in each state sent to prison for
homicide in 1960, divided by the total number of homicides reported to
the police in that state for 1959-1960. The severity of punishment was
operationalized as “the number of months served on a homicide sentence
by all persons in prisons on December 31, 1960.” The dependent variable
was defined as the average annual homicide rate per one hundred thou-
sand population for each state from 1959-1961. The average homicide rate
for a three year period was used to allow for sufficient time for the deter-
rent effect and to provide greater stability to the rate.

Gibbs found inverse relationships between rates of homicide and the
severity (phi = -.25) and certainty (phi = -.48) of punishment. Both these
correlations are in the hypothesized direction and consistent with the de-
terrence theory. Furthermore, Gibbs also concluded that the effects of the
severity and certainty of punishment are additive as deterrence theory
would predict.

Gray and Martin (1969) reexamined Gibbs data using other statisti-
cal techniques. Their findings differ from those of Gibbs’, Where he found
certainty of punishment to be the more important factor, Gray and Mar-
tin found the reverse to be true. They also concluded that contrary to
Gibbs’ assertion, the severity and certainty of punishment do not appear
to be additive in their effect on the homicide rate.

Tittle (1969) employed official statistics to construct indexes of cer-
tainty and severity of imprisonment for each of seven major offence cate-
gories and for a total category of felonies.

His principal measure of severity was provided by the “mean length
of time served for felony prisoners released from state prisons in 1960”.
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Certainty of punishment for the several felonies was given by the follow-
ing ratio:

# of state Prison Admissions for “X” offence in 1960 and 1963

# of “X” crimes known to the Police in 1959 and 1962

The results of the analysis led to a conclusion that high probability of
imprisonment was associated with lower crime rates. The efficiency of
severity of punishment, however, appeared to be limited to the offence of
homicide. Further analysis suggested a complex interaction between cer-
tainty and severity of punishment in their influence on various offence
rates. In general it appeared that certainty of imprisonment was associ-
ated with lower crime rates independently of severity while severity was
associated with lower crime rates only for particular levels of certainty.

Tittle’s findings were called into question by Chiricos and Waldo
(1970) who extended a similar mode of analysis to additional points in
time and to measures of change in the levels of certainty, severity, and
criminality.!

Their data showed little consistent support for the assumption that
the rates of crime are inversely related to the certainty and severity of pun-
ishment. The authors raised several methodological issues which cast
doubt upon the appropriateness of findings derived from this approach to
deterrence research,

Logan (1971 and 1972) reanalyzed Tittle’s data using more rigorous
and demanding techniques. In all instances the original findings were con-
firmed except that Logan’s results suggested that severity of punishment
was more important than originally thought,

Bailey, Martin and Gray (1973) further examined the relationship be-
tween the severity and certainty of punishment and offence rates. Their
approach is similar to that of Gibbs, Tittle and Chiricos & Waldo with
certain additions;

(1) Police and prisoner data are examined in their original ratio scale
form, and not as nominal (Gibbs, 1968; Chiricos and Waldo, 1970) or or-
dinal (Tittle, 1969).

(2) The question of the additive effects of the severity and certainty
of punishment on offence rates are examined for eight index offences,
where this question has previously been addressed only for homicide
(Gibbs, 1968; Gray & Martin, 1969).

(3) The relationship between the severity, certainty and offence rate
variables for all eight index crimes are examined by way of both a recti-
linear and logarithmic statistical model. Only homicide has been exam-
ined in the past by the way of these two models (Gray & Martin, 1969).

The findings indicated that “certainty of punishment is the chief de-
terrent for most crimes. Homicide, however, is influenced by severity,
possibly reflecting the differences between homicide and other offences.”
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The authors also stress the difficulties involved in the use of official
data for the study of deterrence and suggest as alternative methods survey
research, longitudinal analysis of limited populations and
experimentation,

Logan (1971 a) examined original arrest data provided by the FBI
and found a general negative relationship between crime rate and proba-
bility of arrest for all offences except homicide.

Phillips (1972) standardized a measure of crime rate to take account
of varied etiological factors and employed a probability model for anal-
ysis. His work showed that a major portion of the variance in homicide
rate is attributable to certainty and severity of punishment.

Tittle and Rowe (1973 a) analyzed the relationship between arrest
clearance rates and crime for all the counties and municipalities in Flor-
ida. Their findings seem to support the deterrence argument, although the
effect was found to be contingent upon the probability of arrest reaching a
certain minimal level (about 30 per cent).

Antunes and Hunt (1973) extended further the analysis of criminal
justice data for 1960 using again the seven index crimes. The dependent
variable in the analysis was the crime rate, a per capita measurement of
the number of crimes per 100,000 inhabitants of each of forty-nine states.
Two independent variables, certainty of imprisonment and severity of
sentence, were computed for each of the crime categories.

A series of bivariate regressions between certainty and severity and
crime rates was computed for the seven index crimes. Additional com-
parisons of crime rates and severity were made. The combined predictive
effects of certainty and severity considered simultaneously were explored
through a series of linear multiple regressions.

No support was found for severity of sentence alone as a deterrent to
crime, but a consistent, moderate effect was found for certainty of pun-
ishment. Deterrence was improved slightly when severity was combined
with certainty. The authors suggest that increasing the severity of incar-
ceration is likely to seriously undermine the goal of specific deterrence. In-
creasing the certainty of arrest and prosecution, on the other hand, in-
creases general deterrence and facilitates specific deterrence. The authors
suggest further that their data support a criminal justice policy that in-
creases the certainty of detection and prosecution.

A recent study in California (Kobrin, 1972) aimed to measure the re-
lationship between the sanctioning activities of criminal justice and the
magnitude of crime problem, Two types of measures were constructed in
order to examine the relationship between the sanction response of crim-
inal justice agencies and the control of crime. At each of four key stages of
the justice process—arrest, pretrial, conviction, and sentencing—the level
of the sanction response was measured as the proportion of the potential
sanction available at the given stage that was imposed. Next, three mea-
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sures of crime were devised; the customary crime rate; the seriousness of
crime; and the crime level. All measures were calculated for the fifty-eight
county jurisdictions of the state of California and for the entire state, and
most were obtained for each year of the eleven-year period, 1960-1970.

Findings indicated gross differences between the more and the less
urbanized counties, with the higher sanction levels at the police and pre-
trial stages in the less urbanized counties. The analysis further indicated
that higher sanction levels were almost uniformly associated with the
lower crime levels: that social factors had considerably greater effect on
crime levels than did the operations of criminal justice; but that, of the
share of influence in crime control that was exercised by criminal justice
agencies, the greatest contribution, particularly in the jurisdictions with a
high crime rate and a large population, came from sanction at the police
and sentencing stages.

The authors of the study insist that because of the many limitations
to the data, the findings should be regarded as highly tentative. They un-
derline the following limitations:

(1) The data were derived from a single state (California).

(2) The deterrent effect of sanctioning activity was examined with
reference to all felony crimes treated as a single category. This procedure
was bound to obscure the differential effects of sanction on specific types
of felony offence.

(3) Included in the offence pool were felonious drug law violations,
which constituted approximately one-third of the total. The con-
taminating effect of their inclusion was bound to be substantial.

Using Canadian statistics of crimes known to the police, Teevan
(1972) tried to assess the general deterrent effects of increasing and de-
creasing certainty and severity of punishment on crime rates. Certainty of
punishment was operationally defined as the ratio of court convictions to
the number of reported crimes: “The higher the ratio, the greater is the ob-
jective certainty of punishment”. Specific offences examined were “mur-
der”, rape, robbery, breaking and entering. For the last three offences
severity of punishment was operationally defined as the median length of
sentence served for each crime. _

Teevan concluded that certainty but not severity of punishment, as
they have been measured for the study, appears to be related to variations
in crime rates. Specifically, there is a relationship between decreasing cer-
tainty and increasing crime rates. The author notes, however, that the
data available do not allow any final conclusions and that models which
incorporate deterrent effects of punishment with other variables known to
be related to criminality are needed.

B. General conclusions of the ecological studies of deterrence

As the authors themselves admit, the findings of ecological studies of
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deterrence are far from conclusive. These authors stress, almost without
exception, the methodological problems involved in this approach to de-
terrence, the limitations of the official data as well as the tentative charac-
ter of the interpretations.

In spite of the problems, limitations and shortcomings some general
conclusions can be drawn on the basis of the results reported in the differ-
ent studies:

(1) Certainty of punishment appears to be related to variations in
crime rates. In fact, most of the studies reported an inverse relationship
between certainty of punishment (measured by the ratio of either police
arrests, court convictions or prison admissions to the total number of re-
ported crimes) and crime rates. The degree of this inverse association var-
ies according to a number of variables including the type of offence and
the level of urbanization.

This finding however is far from being a final confirmation of the de-
terrence hypothesis. Many authors do not exclude the possibility that the
degree of certainty of punishment and lower crime rates are both caused
by a third factor. (See for example Tittle (1969) and Bowers (1972).)

(2) Severity of punishiment does not appear to be significantly related
to variations in crime rates. This is expressed quite clearly in the Cali-
fornia study (1968).

Tittle (1969) concluded that “In general it appears that the greater the
severity of punishment, the greater the crime rate is likely to be. But since
controlling for levels of urbanization practically destroys any association,
it would seem that severity alone simply is irrelevant to the control of de-
viance”. On the other hand Gibbs (1968) reported an inverse association
between the severity of punishment and the rates of homicide. This was
confirmed by Tittle (1969) as well as by Bailey, Martin and Gray (1969)
but contested by Chiricos and Waldo (1970). Logan (1971 a) suggests that
severity is even more important than originally thought while the opposite
opinion is sustained by Teevan (1972).

(3) The level of urbanization appears to have some influence on the
extent to which certainty of punishment is associated with offence rates.
However, the nature of such an influence and the direction in which it
operates are not quite clear.

Tittle (1969) found the inverse association between certainty and crime
rates to be strongest (-.36) where the level of urbanization is relatively low
and much weaker (-.16) in more highly urbanized states. Relying on this
he suggests that certainty of punishment as a general deterrent may be
operative primarily in less urbanized states where the fact of being im-
prisoned may carry with it a greater possibility of long-range stigmatizing
effects.

On the other hand, Kobrin et al (1972) on the basis of their study of the
different counties in California, report that the inverse relationship be-
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tween sanction and crime was more pronounced in the large population
counties. '

(4) On the basis of the findings reported in the different studies it is
still impossible to conclude whether the effects of the certainty and sever-
ity of punishment are additive or not, whether they act jointly or indepen-
dently to produce whatever deterrent effects they may have.

(5) Criminal homicide seems to be a quite particular offence varying
considerably from the other offences studied and obeying somewhat dif-
ferent rules.

(6) Social factors seem to have considerably greater effect on crime
levels than do the operations of criminal justice. No proper assessment of
the impact of legal sanctions can be made unless these social factors af-
fecting crime rates are controlled for.

C. Critique of the ecological approach to the study of deterrence

Studies aimed at measuring the impact of legal sanctions on crime
rates are no doubt a first and a promising step toward the empirical in-
vestigation of deterrence. However, these studies are still in the early
stages of development. Their findings are highly tentative and quite often
contradictory and inconsistent. This is mainly due to the nature and lim-
itations of the data used and the shortcomings of the methodology em-
ployed. Deterrence is such a complex issue that it cannot be tackled sim-
ply by measuring correlations between imposed sanctions and crude crime
rates. No conclusive results can be attained until more accurate data are
available and until more sophisticated and refined methods are used.

In the following we will try to give a brief summary of the limitations
and the shortcomings of the ecological studies of deterrence:

(1) While most of the studies control for certain basic ecological vari-
ables such as age, sex, education, industrialization and urbanization,
other social factors most likely to affect crime rates are ignored. Thus
when a direct or inverse association between criminal sanctions and crime
rates is observed, it cannot be safely concluded that the sanctions exam-
ined are effective or ineffective nor can such a finding be taken as a con-
firmation or negation of the presence or absence of deterrence.

Bowers (1972) advances the hypothesis that “common causes of
crime and punishment may be responsible for an association between the
two which is not due to causal links between them”.

The same social factors such as social disorganization, social de-
privation, intergroup conflict, variations in cultural values toward per-
sons and property may contribute to both crime and punishment.

(2) The inverse relationship reported between certainty of pun-
ishment and crime rates may be the product of correlated bias existing in
the measures of certainty and criminality.

Among the reproaches made to Tittle’s study was that the numerator
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of criminality index was almost identical to the denominator of the cer-
tainty index. Thus, any computed relationship between such variables
would have to be inverse. (See Chiricos and Waldo, 1972.)

(3) Most of the studies, if not all, have used official crime rates which
are sensitive to changes in the levels of enforcement, in the reporting of
crime to the police and in the recording of crime by the police.

The well known unreliability of official crime statistics, the lack of
comparability between different data sources and missing data or incom-
plete sequences of figures are all factors which can have a considerable ef-
fect on the results obtained. Unfortunately, most of the time, the defects
of the data can neither be assessed nor minimized.

(4) American studies based on official crime rates are necessarily lim-
ited to the seven “crime index” offences in as much as “crimes known to
the police” are unavailable for additional specific crimes. Official statistics
are of little use for the study of deterrence for minor offences such as vie-
timless crimes or for certain crimes with a high dark figure such as white
collar crime. For this reason, more recent studies trying to examine other
than the “crime index” offences had to use the survey method instead of
crime statistics.

(5) Studies of deterrence based on aggregate data preclude an exam-
ination of situational differences that could affect an individual’s response
to threats of punishment. Chiricos and Waldo (1972) explain this criticism
in the following manner

...one cannot ask whether some people are deterred from some crimes
in certain situations by particular set of deterrents, or whether different
persons, in different situations may be differentially affected by threats
of penal sanctions. Further, the possibility that the seme individual
would respond to different deterrents for different crimes in different
situations, must be ignored when dealing with these data.

(6) Present studies of the impact of legal sanctions on crime rates fail
to differentiate between general and specific deterrence. The crime rates
considered are typically based on the criminal convictions of all known
offenders, regardless of their previous offence records. Cousineau (1972)
points out that

The rates of crime among first offenders in a population are valid indi-
cators of general deterrence in that population, whereas the rates of
crime among recidivists are indicators of the effectiveness or lack of it
of specific deterrence. When the categories are combined, it is no longer
justifiable to use the resulting crime rate as a measure of general
deterrence.

(7) Another criticism Cousineau (1972) makes of the ecologicat stud-
ies of deterrence is their failure (at least some of them) to allow for an ap-
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propriate time lag between sanction and effect. He notes that deterrent ef-
fects of the punishment of offenders (penalties actually imposed as
distinct from penalties existing on the books) will require some period of
time to become manifest in the behaviour of the general public. Thus it is
possible that an increased severity of sanctions during one year may not
have an impact on crime rates during the same year but may have a mea-
surable impact in the following year or in next years.

(8) Cousineau (1972) adds to the previous reproach the failure of the
studies to select appropriate base populations. He reminds that certain
groups of society because of age or sex are not eligible to commit certain
crimes and thus their rates of being charged with these crimes or convicted
of them will be zero regardless of how lenient or how severe the legal sanc-
tions are. A typical example is the case of women who can neither be
charged with nor convicted of rape. It is then important for assessing the
deterrent effects of sanctions for specific offences to consider the crime
rates for the population eligible to commit or to be convicted of these
crimes in other words the “population at risk”. Ecological studies of deter-
rence should thus consider the impact of sanctions not on the population
in toto, but on the marginal group who are most vulnerable to in-
volvement in the behaviour.

(9) A further limitation of the aggregate data approach is the re-
searcher’s inability to take into consideration the degree of public knowl-
edge and public awareness of sanctions and sanctioning outcomes. When
correlating official crime rates with the severity of statutory provisions for
punishment or with actual punishments the researcher has no idea of how
knowledgeable are the people about penalties (statutory and actual) for
various crimes. Indeed one of the weakest points of studies based on offi-
cial police, court and prison data is their inability to control for such an
important and basic variable. The studies seem to presume public knowl-
edge and public awareness. In view of surveys? which have shown that the
public were extremely ignorant of penalties for crimes and that a huge gap
exists between objective reality and public belief, such an assumption does
not seem to be justified. It seems then that except for states, cities and
areas where public knowledge and public awareness of sanctions and
sanctioning outcomes are rather high, the validity of the findings of the
ecological studies can be challenged.

(10) Related to the above weakness is also the failure to control for
the gap between objective and perceived risks. Again there can be a wide
gap between objective risks, measured on the basis of arrests, convictions
or prison admissions and risks as individually or collectively perceived by
the public. It seems obvious that the effectiveness of deterrence is more in-
fluenced by the latter than by the former. Indexes of severity and certainty
constructed on the basis of official data are necessarily limited to objective
risks. Only where objective risks are correctly perceived by the public in
general and by the marginal group in particular do the studies based on

46




objective risks allow for a correct appraisal of the effectiveness of sanc-
tions on crime rates.

(11) Most of the studies treat the seven “crime index” offences used
in the uniform crime reports as being of equal gravity. That is, they are
treated as though the public perceives crimes against the person like homi-
cide or forcible rape as being equivalent in seriousness to burglary, auto
theft, or armed robbery. An exception is the study undertaken in Cali-
fornia by Kobrin et al (1972) in which an attempt was made to devise a
means of assessing the seriousness and not only the frequency of the dif-
ferent offences.

(12) While most of these studies come to the conclusion that legal
sanctions do act as a deterrent, they fail to tell us what element in these
sanctions actually acts as a deterrent or which element does have the most
powerful deterrent effect. What does in fact deter people from crime? Is it
the fear of being arrested by the police? Is it the fear of being detained? Is
it the fear of possible publicity surrounding the arrest and trial? Is it the
fear of the sentence to be imposed by the court? Is it the fear of “prison” as
such? Is it the fear of a lengthy prison sentence? Is it the fear of the social
stigma attached to criminal punishment and the social and economic ef-
fects which are likely to result from such a stigma? Almost all of the stud-
ies do not give answers or do not even try to answer these questions. Of
course there are some exceptions. The California study of 1968 seemed to
indicate that fear of arrest, conviction and imprisonment deter many per-
sons from many types of crimes, but there was no evidence to indicate that
fear of lengthy imprisonment affects a significant number of criminal
decisions. In view of this it would appear that the social stigma attached
to punishment is more powerful as a general deterrent than the length of
incarceration.

The more recent California study (Kobrin et al, 1972) found that it is
the level of sanction imposed at the police and sentencing stages that
seemingly accounts for whatever crime control effect the justice system
exerts.

D. The Effect of Punishment on the Incidence of Specific Offences

Many empirical studies have attempted to assess the effect of pun-
ishment on the incidence of specific offences. Most of the studies were
based on situations in which changes of the laws were made thus allowing
to measure the corresponding changes in the incidence of offences.

I. DRIVER BEHAVIOUR
Driver behaviour offers a fertile though complex ground for studies
on deterrence for many reasons:

(1) Deterrence is thought to be more effective in controlling rational

47




bchaviour than it is in curbing impulsive behaviour. Some of the traffic vi-
olations are types of rational behaviour (ex. parking violations).

(2) Deterrence is thought to be more effective when motivation to en-
gage in the prohibited behaviour is low and less effective when the mo-
tivation is high. Most of traffic behaviour has no intense motivation be-
hind it.

(3) Deterrence is thought to be less effective in controlling or curbing
habitual, unthinking behaviour. Driving is a very complex activity that
soon becomes habitual. One would wonder whether the main function of
legal sanctions with regard to drivers behaviour is intimidation (curbing
or modifyving the behaviour through the fear of punishment) or education
(by instilling habitual modes of performance in compliance with traffic
standards and regulations).

(4) Deterrence is thought to be more effective in controlling in-
tentional behaviour than it is in curbing negligent behaviour. Some of the
prohibited forms of driving behaviour are intentional while some others
are negligent.

(5) With regard to drivers behaviour there is besides the legal sanc-
tions another important controlling force in action. The risks of accidents,
the danger to the personal safety of the driver and the passengers should
have some deterrent effect on his behaviour making it difficult to sepa-
rately assess that of legal sanctions. It is difficult to say,

(a) To what extent a driver respecting a certain traffic rule has done
it out of fear of legal sanctions and to what extent he has done it
out of fear to his own safety or the safety of the passengers in his
car? :

(b) If a driver is not deterred by a concern for his own safety or for
that of his passengers, (to say nothing of the property interest in
their vehicles) can he be deterred by the prospect of the minor
penalties exacted for traffic violations?

Cramton (1969) argues that a serious accident is an extraordinarily
infrequent event from the point of view of the individual driver. A per-
sonal injury accident occurs only once in every 225,000 vehicle miles; a fa-
tality only once in every 18,000,000 vehicle miles. He argues that in the
driving context the odds of an unpleasant occurrence are more influential
in shaping driver behaviour than the potential severity of the occurrence.
Thus, although the consequences of a traffic accident could be staggering,
the risk of its occurrence may be so remote as to have little impact on
driver conduct. By contrast, even though the chances of detection for par-
ticular violations may be low, the public is more aware of the risk of being
apprehended for a traffic violation. The consequences of apprehension—
confrontation with a police officer, appearance in court, and possible li-
cence suspension—are much more visible and immediate than the rela-
tively remote possibility of an accident. Thus, traffic regulation may play
a significant role in shaping driver behaviour.
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Cramton is of the opinion that the deterrent role of legal sanctions in
controlling traffic cannot be rejected, although there is a basis for skep-
ticism concerning the performance of the present system of traffic regu-
lation on two grounds:

(1) extremely low apprehension rates and enforcement levels may
dilute the potential deterrent effect;

(2) the causal relationship between behaviour that results in vio-
lations and accidents has not been clearly established.

2. TRAFFIC OFFENCES
(a) Moving violations
The Lackland Accident Countermeasure Experiment

In Texas a controlled experiment was conducted to reduce serious
highway accidents involving servicemen at the Lackland Air Force Base.
Military authorities were troubled by the large number of personal-injury
accidents involving servicemen driving privately owned automobiles in
the vicinity of their stations. A study revealed that excessive drinking was
a contributing factor in approximately two thirds of these accidents. After
considering and rejecting alternative countermeasures, such as advance
screening and counselling of drivers, a prevention program was designed
that involved two administratively imposed sanctions; a driver involved in
a personal-injury accident was called in for a review of his service record

_and for a psychiatric examination. An accompanying educational effort
tried to portray driving after drinking as disturbed or “sick™ behaviour.
The effects of the program were studied by comparing accident rates be-
fore and after its institution and by comparing the experience at Lackland
with the accident rate in the general community and at other bases at
which the program was not adopted.

In the year following the introduction of the program personal-injury
accidents involving the affected group declined over fifty percent. Before
concluding that this effect had been caused by the prevention program,
Professors Barmack and Payne, examined and rejected plausible rival hy-
potheses such as other influences operating in the same direction or a gen-
eral decline in servicemen’s accidents. In fact, during the period in ques-
tion, accidents continued to rise in the general community and at other
military bases.

The 1956 Connecticut speeding crackdown

In late 1955, Governor Ribicoff of Connecticut announced as part of
a crackdown on speeders a plan whereby a convicted speeder would have
his driver’s licence suspended for a minimum period of thirty days. Dur-
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ing the first year of the crackdown, highway fatalities in Connecticut de-
clined about twelve percent, and Governor Ribicoff hailed the program as
a success. Professors Ross and Campbell examined the Connecticut ex-
perience in detail and concluded that plausible rival hypotheses probably
explained the changes hailed by Ribicoff. When the fatality rates in Con-
necticut and in nearby states were plotted over a longer period, it became
evident that 1955 (the year prior to the crackdown) was an extremely bad
year; the lower fatality rate in 1956 would have been expected in any event
as a regression to the mean, since the modest change noted in 1956 was
well within normal yearly variation of fatality rates. Moreover, nearby
states experienced a similar decline of fatality rates during the same pe-
riod. Thus it cannot be conclusively established that the Connecticut
speeding crackdown reduced highway fatalities. But the data does indi-
cate that the crackdown had other unforeseen consequences, including a
dramatic reduction in speeding convictions, a dramatic increase in licence
suspensions due to speeding, and increased incidence of driving under sus-
pension. The Connecticut legal system apparently made adjustments that
reflected the greater seriousness of the speeding offence: fewer drivers
were arrested on speeding charges, and of those arrested a substantial
number were found not guilty (See Cramton, 1969).

In Israel, Shoham (1974) examined a random sample of drivers
(N=1,638) whose first offence was registered during and after the year
1966 and up to the end of 1971. These drivers had a registered total of
4,063 offences. The offences covered a wide variety of traffic violations
ranging from failure to obey traffic signs to speeding.

The author made an attempt at assessing the deterrent effect of pun-
ishment with regard to traffic offences. It was found that the large volume
of traffic offences is not related to the light punishment generally in-
curred. The severity of punishment was found to be ineffective in this par-
ticular area of law violations, both for preventing additional offences and
for reducing their gravity. Severity of punishment proved to be effective
only in increasing the period of time between the punished offence and the
following one. Furthermore, severe punishment was found to be posi-
tively correlated with recidivism and, surprisingly 42.5% of drivers who
received light punishment for the first offence did not commit additional
offences.

(b) Drunken Driving

Arguments about the ineffectiveness of deterrence on the behaviour
of alcoholics or problem drinkers cannot be automatically extended to
drunk driving, since

(1) many of those who drive while drunk are neither alcoholics nor
problem drinkers;

(2) prohibition against driving after drinking does not require an al-
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coholic to stop drinking, but merely to do his drinking under circum-
stances in which it is not necessary for him to use an automobile. The
choice, made prior to the commencement of drinking may be consciously
influenced by the imposition of legal sanctions (see Cramton).

This justifies the study of the deterrent effect of sanctions on drunk
driving separately from other prohibited behaviour related to drinking
such as drunkenness.

The British Experience

The impact of the Road Safety Act of 1967 on drunk driving in Great
Britain

Andenaes (1968) gives the following account of the British
experience:

The Road Safety Act 1967 went into effect on October 9, 1967. In ad-
dition to the old provisions on drunk driving, which only led to conviction
in cases with a high degree of intoxication, the law created a new offence,
driving with an undue proportion of alcohol in the blood. The prescribed
limit is defined as 80 milligrammes of alcohol in 100 millilitres of blood
(0.08%). The police may ask for a breath test if the constable has reason-
able cause to suspect the driver of having alcohol in his body or of having
committed a traffic offence while the vehicle was in motion. Even without
such cause for suspicion the police may ask for a breath test if the driver
has been involved in an accident. If the breath test indicates that the driver
is probably above the legal limit, he may be arrested and taken to a police
station. In the police station he will be asked to submit to a blood test, or
if he refuses, to provide two specimens of urine for analysis. A failure to
co-operate at this stage renders the driver liable to the same penalties as if
the sample had been taken, analyzed and found to be above the limit.
Drivers convicted of the new offence are liable to a fine of 100 pounds or
four months’ imprisonment or both. Disqualification from driving for a
minimum of one year is automatic, except in the most special circum-
stances. The new law was accompanied by a large publicity campaign, be-
ginning two weeks before the new law came into force and running until
the end of the year. The campaign, which was estimated to cost nearly
350,000 pounds, was particularly intensive at the beginning and during
the Christmas/New Year period.

Statistics of road accidents were carefully compiled to gauge the ef-
fect of the new legislation. According to the official figures given by the
Ministry of Transport a substantial decrease in road traffic accidents took
place after the new statute came into effect.

In the first nine months of 1967 there was no consistent trend in total
road accidents, some months being worse than the previous year and
some being better; overall there was a two percent decrease in casualties as
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compared with 1966. Overall traffic compared with the previous year was
estimated to have increased by 5 percent in October, 2 percent in Novem—
ber, and to have decreased one percent in December. :

That the reduction is greater for serious accidents than for the less
serious is in harmony with the findings of previous traffic research which
shows that when drivers with blood alcohol levels over .08 percent have
accidents they tend to be more severe than the average accident.

A striking pattern emerges if the accidents are related to the hourly
period when they took place. During working hours (8 a.m. to 6 p.m.) the
reduction is slight (2 percent of fatal and serious accidents in October and
November, 7 percent in December). Between 8 p.m. and 4 a.m. the figures
were 36, 38 and 41 respectively; for the hours after midnight they were still
higher, Andenaes concludes that in this socially important area is has
proved possible, through new legislation, to influence people’s conduct to
a considerable degree, at least temporarily.

The German Experience?

On January 2, 1965, the Second Road Traffic Act came into foree in
the Federal Republic of Germany and its harsh penalties were widely re-
ported in the press. In the following months a strong shock effect was ap-
parent. In Lower Saxony the number of blood samples taken from
drunken drivers in January and February 1965 was thirty-five percent
below the 1964 figure for those months, and in Miinster, the drop was
about thirty percent. However, the public sense of shock was followed by
such a marked habituation effect that by June 1965 the figures were again
the same as those for 1964. “No doubt one important factor was that at
first it was thought that the risk to the driver would be considerably
higher due to an increase in police strength. .. when it became apparent
that these suppositions were not correct, many drivers put aside the cau-
tion they had shown for a while.”

The Finnish Experience*

Drunken driving is considered a serious problem in Finland and this
explains why the typical penalties for such behaviour are very harsh (3 to
4 months of unconditional imprisonment in cases where no harm or dam-
age has occurred). Drunken driving also places a heavy burden on the
Finnish penal system since every second prisoner arriving to Finnish pris-
ons is a drunken driver,

The present harsh penalties are the product of a policy which has re-
lied on steep increases in the legal punishment latitudes whenever the
drunken driver figures have caused public concern.

The Institute of Criminology in Helsinki has tried to analyse the im-
pact of the increased penalties on the proscribed behaviour in question.
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The results of the study suggest that the rate of offence has decreased tem-
porarily each time—but only temporarily.’ The authors found a strong
evidence for the existence of a “self-regulatory mechanism” in the control
of drunken driving; as the punishment increase, the attitude towards mar-
ginal cases becomes more permissive. On the other hand they found no
evidence for any individual-preventive effect (special deterrent effect) of
sanctions used. An almost constant rate of recidivism is always obtained.
A strong correlation was found between cases of drunken driving and the
number of motor vehicles.

In conclusion the authors note that a “a reappraisal of the policy
against drunken driving seems necessary in the light of the available data.
The policy of long prison sentences seems to have become too expensive,
as these sentences have not proved to have any demonstrable deterrent ef-
fect (when compared with e.g. other scandinavian countries)”.

The Chicago Experience

Robertson, Rich and Ross (1973) used the interrupted time series to
study the effect on fatalities in Chicago of the highly publicized use of 7-
day jail sentences as a countermeasure against driving while intoxicated
during the winter and spring of 1971. Arrests and processing of cases were
also examined.

The authors concluded that the change in motor vehicle fatalities
that occurred during the Chicago crackdown on drivers convicted of
driving while intoxicated was only a chance variation from the fatality
rate over the preceding five years. They also concluded that if the public-
ity received by the crackdown was effective in reaching those who sub-
sequently were involved in fatal crashes, then the punitive threat of 7-day
jail sentences did not deter them from getting into crashes. These findings
led the authors to suggest that a strictly punitive approach to persons con-
victed of driving while intoxicated and persons involved in crashes after
excessive drinking, is not likely to be successful in deterring many of these
persons from repeat performances.

In spite of this Andenaes believes that for several reasons, a stronger
deterrent effect may be expected from drunken driving laws than from
laws against many other types of offences:

(1) Driving under the influence of alcohol is not restricted to a crim-
inal subculture, and it is not subject to severe moral condemnation.

(2) Drunken driving is not a behaviour triggered by strong emotions,

(3) The law interferes only slightly with personal liberty. It asks the
citizen neither to stop drinking nor to stop driving. It merely prohibits
combining the two activities.

(c) Violation of Parking Regulations
Chambliss (1966) made a study of the violation of parking regu-
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lations on a midwestern university campus. He found that the propensity
to violate these rules is directly related to the likelihood that offenders will
be punished. In this study, a sample of faculty members was interviewed,
with records being checked to establish the validity of the interview data.
Information was gathered on the sample’s tendency to violate the regu-
lations during a two and one-half year period when the sanctions that
could be imposed were slight and when the regulations were only sporad-
ically enforced. Significantly, during this period over one-third of the
sample reported complying with the regulations despite the mild and
rarely enforced sanctions. The other members of the sample, however, re-
ported varying degrees of rule violations, ranging from one recalcitrant
who parked illegally daily (even on the lawn beside his office) and who
“saved the tickets to play solitaire with”, to persons who violated occa-
sionally in order to deliver a package on campus. '

There was a dramatic shift in the tendency to violate the regulations
when official policies changed. In January 1956 the campus police force
was greatly increased in size, thus enabling adequate coverage of all park-
ing areas. Fines were increased from the previously established figure of 1
dollar for every offence to 1 dollar for the first offence, 3 dollars for the
second offence, and 5 dollars for the third and subsequent offences during
any 12 month period. Most importantly, during this second period of
more severe sanctions, illegal parking could (and did) result in the vio-
lator’s car being towed away at his own expense. These changes were suf-
ficient to alter considerably the faculty’s compliant behaviour. Where
there had been 13 frequent violators during the light sanctioning period,
there were only 2 after the change. Even these 2 violators had changed
their patterns of violations considerably. One reported violating fre-
quently, but only for a few minutes while he delivered something to a
building, thus minimizing his chances of being ticketed. The other re-
ported violating only by illegally parking in a place where he had never re-
ceived a ticket, and he further commented that had he received a ticket he
would have stopped parking there. Thus, in effect, all 13 frequent vio-
lators showed a reduction in the propensity to violate the laws after sanc-
tions were imposed.

(d) Some conclusions

— Stricter law enforcement and increased certainty of punishment
(increased likelthood of being arrested, punished) seem to have a
deterrent effect. This deterrent effect is likely to be stronger with
regard to the more rational forms of traffic offences (ex. vio-
lation of parking regulations) than it is with regard to less ratio-
nal forms of traffic offences (ex. drunken driving).

- The introduction of more severe penalties (usually accompanied
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by an increased and stricter enforcement) usually results in a
temporary decrease in the incidence of the proscribed behaviour.

- General deterrence is not to be confused with the shock that
often occurs after the passing of severe laws and after new in-
creased penalties. This shock quickly disappears (as has been
demonstrated in the British, German and Finnish experiences)
as a result of a habituation effect due to some kind of self-regu-
latory mechanism,

~ As punishments increase the attitude towards marginal cases be-
comes more permissive.

- Long prison sentences for drunken driving do not seem to have
any demonstrable deterrent effect. An almost constant rate of
recidivism is always obtained regardless of the sentences im-
posed (see in particular the Finnish study).

3. CRIMES WITHOUT VICTIMS
(a) Drunkenness and drug addiction

There seems to be much agreement among social scientists that
crimes without victims cannot be effectively controlled nor eliminated by
legal penalties (see Bailey, W. C., 1971).

The few studies done in this area have either dealt with the issue of
special deterrence (the effect of punishment on problem drinkers or drug
addicts) or with general deterrence in such fields as prostitution or mar-
ijjuana offences.

It is sometimes argued that sanctions will not have the intended de-
terrent effect with problem drinkers, since they are supposedly incapable
of rational or conscious choice (see Cramton p. 444). Empirical studies
tend to confirm these arguments and to negate the assumption that im-
prisonment acts as a deterrent to the chronic public inebriate. However,
these studies deal with specific deterrence (special deterrence) and not
with the issue of general deterrence.

In their study of chronic police court inebriates, Pittman and Gordon
(1958) found that the majority of these offenders were persons who had
been through the “revolving door” of the police station and jail innu-
merable times.

The results of our investigation negate completely the assumption that
incarceration acts as a deterrent to the chronic public inebriate. .. Of
the 1,357 men committed to the Monroe County Penitentiary in 1954
on charges of public intoxication or allied offences, only 5 were new-
comers to prison life. About one-third of these men—455 to be exact—
were there for their second to tenth round. Nearly 6 out of 10 (80 men)
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had been committed from 10 to 25 times to a penal institution, and 96
men had served 25 or more jail terms. Our study group, a random sam-
ple of their kind, included some men who have been arrested 81, 90 and
110 times for public intoxication. There is no question about it: jailing
has not deterred them from further public drunkenness.

Another study by Keith and Holgeré (1968) examined the reactions
to various degrees of punishment meted out to 1,649 Minneapolis skid
row recidivists. Data were gathered from the police department and the
court, rather than from prison records.

The most striking fact revealed by the findings was that, regardless of
the number of arrests, court fines have a greater deterrent effect than
workhouse sentences. Five of six comparisons showed larger periods of
time between arrests when offenders were given fines compared to work-
house or suspended sentences.

It seems thus that financial loss among skid row alcoholics deters fur-
ther drunkenness episodes more effectively than does incarceration.

The authors suggest that the economic status of the skid row resident
may provide one reason why the workhouse or suspended sentence is less
of a deterrent than a fine to future drunkenness behaviour. Another rea-
son may be that skid row resident attach no particular stigma to serving
time in jail,

Drug addiction is another form of this habitual, irrational behaviour
less likely to be curbed or controlled by legal sanctions. The rates of recid-
ivism among punished drug addicts as well as rates of relapse among
treated drug addicts tend to show that criminal sanctions do not have any
demonstrable special deterrent effect.

In the Lindesmith (1957) study of 800 addicts who were followed
after treatment, it was found that 81.6 percent of them had relapsed
within the first year, 93.9 percent within three years and 96.7 percent
within five years.

The federally run hospitals at Lexington and Fort Worth report simi-
lar recidivism rates among persons treated at these hospitals. The Presi-
dent’s Commission on Law Enforcement and Administration of Justice
(1967) has also concluded that there is a high relapse rate among drug
addicts.

Chambliss (1967) points out that even among persons who are pre-
sumably the most likely to be rehabilitated through treatment, the recidi-
vism rate is exceedingly high. He cites Synanon which accepts only those
addicts who volunteer for treatment as an example. In addition to volun-
teering, the addicts must agree to undergo rather severe “hazing” policies
in order to demonstrate the sincerity of their desire to abstain from drug
use. Given these conditions, it is reasonable to presume that Synanon
treats only those persons whose desire to “kick the habit” is very strong,.
But even with these persons, the proportion who fail to complete the
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treatment program is in excess of 70 percent of all those who initially
apply.

An interesting controlled field experiment was conducted in Finland
a few years ago. The prosecution policy as regards public drunkenness
was changed by agreement with the police authorities in three middle-
sized towns. Drunken people were arrested as before, but the average
prosecution percentage was brought down from 40-509% to 9-24%. A com-
parison of drunkenness arrest trends in the three experiment towns and in
three control towns of the same size revealed no systematic differences
over a three year period.

Anonymous interviews of police officers in the experiment towns in-
dicated that:

(1) most officers thought that the policy change had produced no
change in the number of behaviour of drunken people;

(2) most officers felt that the experiment had produced about as
many positive as negative effects; and

(3) those who thought the experiment has produced more positive ef-
fects clearly outnumbered those who thought it had produced more nega-
tive effects.

By participant observation and by questioning the police officers it
was established that not even the chronic drunkenness offenders had no-
ticed the policy change.

The author, P. Tornudd (1968) concludes that the assumption that
there is a strong causal relationship between drunkenness prosecution
policy and the state of public order in a town is not supported by the re-
sults of the experiment. He further notes that the results suggest that
negative consequences of abolition of fines for drunkenness could be
minimized by making the change gradual and leaving large discretionary
powers in the hands of the local police.

(b) Prostitution

When the penalties for soliciting were drastically increased in Great
Britain in 1959 a sharp fall in prostitutes® convictions for this offence fol-
lowed. Walker (1971) notes however that following the increase in penal-
ties, many police forces adopted a practice of cautioning women for solic-
iting on the first and even the second occasion;’ and since no central
records of women so cautioned were kept, a prostitute could usually es-
cape prosecution by moving to another police district when she knew that
she could not expect another caution. Another factor, not mentioned by
Walker, which may have been at least partially responsible for the drop in
the number of convictions may be a higher acquittal rate resulting from
the increase in the severity of punishment.
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(¢) Marijuana offences

In 1961 the California Legislature, alarmed by an increase in the use
of marijuana, removed the sentence of 0 to 12 months in the county jail as
an optional penalty for the possession of marijuana and required that pos-
sessors serve | to 10 years in the state prison. Penalties for the sale of mar-
jjuana and for offenders with prior convictions were also increased. The
changes in marijuana penalties and the jump in arrest rates received much
press coverage.

In 1961, almost 3,500 persons, in 1966, over 18,000 persons and in
1967, over 37,000 persons were arrested for marijuana offences.

The California experience with increasing penalties for marijuana of-
fences is often quoted as a proof that increasing the severity of pun-
ishment is ineffective, such a conclusion is of course unwarranted since
the same factors that may have been at work increasing the initial rate
may still have been at work increasing the subsequent rate (see Zimring &
Hawkins, 1972, p. 276).

However, if the California experience is no proof that severe pun-
ishments are no deterrent, it shows without any doubt that the increase in
the incidence of these offences is related to factors other than punishment
no matter how severe it is.

4. PROPERTY OFFENCES
(a) Car theft

In Finland car theft (including both larceny and illegal use) increased
at approximately the same rate as the number of motor vehicles. Alarmed
by the constant increase, the public made demands for a tougher policy
against car thieves. In response to public demand the law was amended in
1964 and harsher punishments for illegal use of another person’s motor
vehicle were provided. The punishment for actual theft (larceny) remained
the same. After the law amendment the maximum punishment for illegal
use is 2 years prison (earlier 6 months), or in the case of aggravating cir-
cumstances 3 years penitentiary (earlier 2 years). ‘

The Institute of Criminology in Helsinki tried to assess the effect of
the increased penalties on car theft criminality.

It was found that the rate of increase of motor vehicle thefts slowed
down in the whole country and finally came to a halt in 1966, In Helsinki,
the rate of increase dropped immediately after the law amendment so that
the number of car thefts in 1964 was only two-thirds of the 1963 figure.

In 1967, the number of motor vehicle thefts increased markedly both
in Helsinki and in the whole country. The number of motor vehicles has
not increased to such an extent as to explain this increase in criminality.
Since 1967, the number of motor vehicle thefts seem to have remained on
the level reached in 1967.
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The researchers observed a definite change in police practices follow-
ing the changes in the law (stricter attitude in dealing with offenders es-
pecially young or first offenders). They further observed that sentences
given by courts of first instance were radically influenced by the new law
as soon as it entered force (sentences were more severe).

The authors offer three ways in which the diminishing rate of in-
crease of motor vehicle thefts can be explained:

(1) by the increased risk of being punished

(2) by the change in the police arrest and detention practices—by ar-
resting and isolating gang leaders the police were able to rather effectively
break up the gangs and prevent so-called chain-thefts

(3) and by the abundant public attention given to car thefts which
made the potential car thief reconsider. By focusing public attention on a
certain group of criminal acts the mass media also provided potential of-
fenders with information about the severity of punishment for these acts,
but this attention also concerns the other party involved—here it can be
assumed that public discussion caused many car-owner to supply their
cars with more effective locks and other protective devices.

(b) Bad cheques

A study by Beutel (1957) of this offence in Nebraska, where bad
cheques over $35 establish a felony, found that in some counties, the fel-
ony provisions of law were rarely invoked, while in other counties, there
was a high incidence of criminal sentences for bad-cheque offences. But
no correlation between felony sentences and the number of bad cheques
written per capita in the various counties was found. “In Nebraska itself
there is no evidence that felony provisions deter bad-cheque writing”.

Research in Colorado, where the offence is only a misdemeanor, also
demonstrated no correlation between the strictness of the penalties actu-
ally imposed and the number of bad cheques per capita. Comparison of
four counties of Nebraska with four Colorado counties matched for simi-
lar social and economic conditions also indicated no significant difference
in bad-cheque-writing rates. In Colorado, where penalties were more le-
nient, there were fewer short-cheque losses.

Beutel concluded that “the severity of the penalties has nothing to do
with the number of bad cheques. This ratio seems to be determined by fac-
tors wholly outside the law or its methods or its enforcement”. Beutel also
found that the statistics “. .. showed almost conclusively that the fact that
the charge against a bad cheque writer may be a tort, a misdemeanor or a
felony will have no appreciable effect upon the size of the cheque he
writes. He is going to get all that he thinks he can for his immediate pur-
pose, and even the professional seems to pay no attention to the state of
the penal law”.

Lemert’s (1958) study of the systematic cheque forger suggests that
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receiving an occasional jail sentence is merely part of the life of being a
professional thief; it is accepted as one of the “hazards of the business”,
just as other occupational groups accept certain undesirable character-
istics of their work as inevitable hazards. It can thus be assumed that jail
sentences do not have a strong “special deterrent effect” at least on the
systematic cheque forger.

(c) Shoplifting

Cameron’s (1966) findings suggest that the amateur shoplifter, or the
Snitch is more likely to be deterred from further shoplifting by the imposi-
tion of punishment, while the professional shoplifter, the Booster will be
little affected by it. In Cameron’s terminology the Booster is a pro-
fessional thief whose principal form of theft is shoplifting. The Snitch (or
pilferer), in contrast, is generally a respectable citizen (usually a middle-
class housewife) who shoplifts in order to obtain goods she could not oth-
erwise afford.

5. WHITE COLLAR CRIME

White collar crime is for the most part rational behaviour of the type
likely to be influenced by the deterrent effect of legal sanctions. If the so-
cial stigma attached to punishment does have a deterrent effect on crim-
inal behaviour, such an impact should be, other things being equal,
stronger with regard to white collar crime. Unfortunately, the high dark
figure and the low risk involved in most types of white collar crime is
likely to weaken any deterrent effect penal sanctions may have. Few em-
pirical studies addressed themselves to measuring the impact of criminal
sanctions on the incidence of different types of white collar crime. An
older study dealt with black market violations while a more recent one ad-
dressed itself to income tax violations.

(a) Black market violations

Clinard (1952) summarized the findings from his study of black mar-
ket violations during World War Il as follows:

(During the first stage of enforcement). .. the public and business had
been developing an attitude that the OPA did not mean business, that vio-
lations would be followed with minor actions, usually simply a warning
letter, and that the penalties described in the regulations were virtually
meaningless. New types of violations were rapidly being devised and
spreading from business concern to business concern and from consumer
to consumer. .. :

As the economy was rapidly getting out of hand with this slow hit-
and-miss method of price control, the government on April 28, 1942,
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froze the prices on nearly all uncontrolled commodities. . . This regulation
provided: “Persons violating any provision of this Regulation are subject
to the criminal penalties, civil enforcement actions, and suits for treble
damages provided by the Emergency Price Control Act of 1942, ..”

... The penalty of imprisonment, even for a short period of time, was
the punishment most feared by businessmen, according to their own state-
ments; yet it was seldom invoked as a deterrent for others. A survey of
wholesale food dealers’ opinions, for example, revealed that they consid-
ered imprisonment a far more effective penalty than any other govern-
ment action, including fines. In fact, some 65 percent of them made such a
statement., They made remarks such as the following about jail sentences:
“Jail is the only way; nobody wants to go to jail”. “Everybody gets pan-
icky at the thought of a jail sentence”. “A jail sentence is dishonourable; it
jeopardizes the reputation”... These expressions are in marked contrast
to the attitudes of the same men toward the imposition of fines and other
monetary penalties: “They don’t hurt anybody.”... “People are making
enough money nowadays to pay a fine easily”.

Clinard also reports that in districts where the OPA regulations were
enforced, compliance with the rules was much more prevalent than where
enforcement was lax.

(b) Income tax violations

With the help of the United States Internal Revenue Service,
Schwarz and Orleans (1967) tried to assess the effect of formal sanctions
on income tax violations. Nearly 400 taxpayers were divided into four
matched groups. Members of the “sanction” group were interviewed and
asked questions designed to remind them indirectly of the penalties which
they might suffer if they tried to evade taxes. Members of the “conscience”
group were interviewed with questions designed to arouse their civic sense
and feelings of duty. The third, or “Placebo” group were asked only neu-
tral questions, which avoided both sorts of stimulus. The fourth group
were not interviewed at all, in order to test the possibility that even a
“placebo” interview produced some effect. The interviews took place in
the month before the taxpayers were due to file their returns for 1962.
Without disclosing information about individuals, the Internal Revenue
Service compared the returns of the four groups for the year before the
experiment and the year 1962. The reported gross incomes of both the
“sanction” and the “conscience” groups showed an increase, compared
with small decreases in the “placebo” and “uninterviewed”. By comparing
the increases Schwarz and Orleans concluded that appeals to conscience
were more effective than threat of sanctions. Walker (1971) however,
finds such a conclusion unjustified. He notes that such inference assumes
that the appeal and the threat were of equal potency, whereas it is con-
ceivable that unintentionally they had made their “conscience” interview a
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more powerful stimulus.

Schwarz (1969) has pointed out that the threat of formal sanctions
generates what he calls “resistant side effects”. While most people in-
creased their compliance with income tax laws under threat of sanctions,
a minority responded with substantially increased claims for deductions,
as if they had been provoked to “beat the system”,

6. OFFENCES AGAINST THE PERSON
(a) Homicide

Crimes against the person are usually considered to be less re-
sponsive to the threat of punishment than other crimes since this type of
behaviour usually involves a minimum (if any) of rational deliberation.
Criminal homicide, attempted murder, assault usually occur as a result of
the culmination of intense emotions and it is hard to conceive how the
fear of punishment can exercise a major or a decisive role in controlling
the incidence of these offences.

Criminal homicide has been, in particular, singled out as a typical
form of irrational behaviour on which the most severe punishment (the
death penalty) can have no deterrent effect. The results obtained from em-
pirical studies on the effectiveness of capital punishment were generalized
not only to other offences against the person but to punishment in gen-
eral. The results of these empirical studies on capital punishment have
been summarized earlier in this paper.

Assault has been examined among other “index crime” offences in an
attempt to test the severity and the certainty hypotheses.

A special experiment dealing with attacks on police officers remains
to be mentioned.

(b) Attacks on police officers

In the city of Los Angeles (which contains one seventh of the popu-
lation of California) the rate of attacks on police went from 2.5 per 100
policemen in 1952, to 8.4 in 1961, to 15.8 in 1966—an increase of 528 per-
cent. In 1961 the first special penalties for attacks on the police were en-
acted by the Legislature, and such penalties were further increased in the
session of 1963 and 1965.

Before 1961, a person who committed assault with a deadly weapon
could receive a fine up to $5,000 and/or up to one year in jail, or up to ten
years in a state prison. By 1966, all sentences for attacks on peace officers
required commitment to the state prison, and persons using a deadly
weapon received a mandatory sentencé—ranging in extent from five years
to life—of commitment to a state prison. The state of California has thus
experienced more than five years of increased penalties for attacks on law
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enforcement officers. During this same period, 1961 to 1966, the rate of
attacks on Los Angeles policemen went from 8.4 to 15.8 per 100 officers
per year, an increase of 90 percent.
After five years of increasing penalties, a Los Angeles policeman was
almost twice as likely to be attacked as he was before increases.
Four officers were killed in the four years preceding the increase in
penalties. Four officers were killed in the four years after the increase.

7. SEXUAL OFFENCES

(a) Sexual offences

Professor Andenaes (1952) reports that following an upward shift in
the penalties for sexual offences in Norway in 1927 a striking increase in
the number of reported sex offences occurred. He states that “comparing
the five-year period before the change with the five-year period after the
change, the average rose...68%".

Professor Andenaes attributes this increase to the fact that

... the discussion and agitation that went with the revision (in the penal
code) and the stricter view that the new provisions gave expression to,
doubtless caused many sex offences that would not have been reported
to be reported now—and perhaps the police now investigated such
cases more energetically as well,

(b) Rape

A study of the incidence of rape in Philadelphia was undertaken to
analyze the effectiveness of a new law which has increased sanctions. Sta-
tistical data from the period before and after the enactment of the new law
indicated no decrease in the commission of this type of offence by adults
or juveniles, and no diminution of violence accompanying the offences
committed. The study concluded that since intensified police control
would hardly affect the incidence of rape, which is typically committed on
private premises, social prevention appeared as the only means of com-
bating the crime (Schwarz, 1968).

8. DEVIANT BEHAVIOUR

Bowers (1968) found a strong negative relationship between the cli-
mate of disapproval of a given action at a college and the incidence of that
action. The study indicates that the climate of disapproval has a deterrent
effect on behaviour in two distinct ways: through “the effect of the indi-
vidual’s own sense of disapproval, and the effect of the normative feelings
of others in his social context”.

In another study Salem and Bowers (1970) tried to assess the deter-
rent effect of formal sanctions on certain types of misconduct by college
students (drinking, library and cheating offences).
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Little evidence was found of a direct deterrent effect of severe formal
sanctions. More substantial was their role in anchoring and buttressing
the normative climate. For most of the offences studied, the level of for-
mal sanctions appears to influence students’ attitudes and thus to affect
the normative climate that develops at a college. This “conversion effect”
is not, however, uniform in pattern or extent. For drinking-related of-
fences it is strong and clear; for cheating offences it is altogether absent.

Tittle and Rowe (1973) compared the effect of a sanction threat and a
moral appeal on classroom cheating. The experiment demonstrated that
moral appeal had no effect, but a clear and substantial impact was ob-
served for the sanction threat. The sanction threat was found to be most
effective in deterring cheating among females and least effective among
those who had the greatest incentive to cheat.

E. General conclusions of research done on specific offences

As with research measuring the impact of legal sanctions on crime
rates, studies of specific offences do not offer an ultimate proof for or
against the deterrence hypothesis. However, the results of the different
studies allow some general conclusions:

(1) The rates of the various offences seem to be determined and in-
fluenced by factors wholly outside the law or its methods. Many examples
can be given to support this argument: the incidence of bad cheques does
not seem to be the least influenced by its being considered a felony or a
misdemeanor, the incidence of drunken driving and car theft seems to fol-
low closely the increase in the number of motor vehicles, neither the inci-
dence of rape nor the violence accompanying the offence seem to be af-
fected by increased sanctions, etc., etc.

(2) Increasing the penalties provided by the law for a certain of-
fence, the publicity and the stricter law enforcement which usually accom-
pany such an increase may in certain cases, lead to a drop in the incidence
of that offence. Such a decline, however, is usually temporary. The shock
leading to the decrease is likely to wear off after a short period of time and
the rate of the offence is likely to return to its initial level before the
change in sanctions,

(3) On the other hand, if the incidence of the offence has started to
increase before the change in penalties, it is likely that this increase will
continue after the new harsher penalties have been introduced since the
same factors that may have been at work increasing the initial rate may
still have been at work increasing the subsequent rate: (ex. marijuana of-
fences and attacks on police officers in California).

(4) Harsher penalties may even lead to an increase in the rate of the
offence in question. This increase is likely to be more apparent than real.
[t usually results from more reporting, stricter law enforcement and in-
creased police attention given to that offence.
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(5) Stricter law enforcement seems to have a deterrent effect on cer-
tain offences. The offences more likely to decrease as a result of stricter
law enforcement are those which are constituted by types of rational be-
haviour: parking violations, income tax violations, black market vio-
lations, etc.

(6) Legal sanctions do not seem to have a strong individual deter-
rent effect on certain types of offenders such as the professionatl thief, the
“booster”, the systematic cheque forger, the drug addict and skid row al-
coholic. The latter group “problem drinkers” seem to be more deterred by
fines than by jail sentences.

(7) On the other hand, business men and white collar workers seem
to fear jail sentences much more than they fear fines or other monetary
penalties (see Clinard, 1952).

(8) The increase in penalties for certain offences is likely to result in
a more permissive attitude towards marginal cases and towards first
offenders.

(9) The threat of formal sanctions may generate “resistant side ef-
fects” in a small group of people. This group is likely to respond with
more violations of the law in defiance of the new sanctions and in an ef-
fort to “beat the system”.

(10) The final conclusion is that the impact of legal sanctions on
criminal offences is not uniform. It varies according to a number of fac-
tors which include the nature of the offence and the type of offender.

F. Limitations of deterrence research done on specific offences

Most of the criticism made of the studies of legal sanctions and crime
rates can also be addressed to the studies focusing on specific offences.
The latter studies usually suffer from the same limitations and the same
shortcomings. The following points can be added:

(1) Crime rates may rise for various reasons and such rise may lead
to more severe sanctions. If the tide continues in spite of the increased
penalties it may be erroneously concluded that increasing the severity of
punishment is ineffective.® If crime rates go down following the intro-
duction of harsher penalties it would also be incautious to causally link
the two phenomena. It can simply be that factors which contributed to the
increase in the rates were only temporary and would have ceased to work
anyway even if no change in criminal sanctions had taken place.!0

Zimring and Hawkins (1973) explain this situation in the following
manner:

We should always bear in mind that rates of crime may fluctuate inde-

pendently of any change in crime prevention policy; that the conditions
leading to changes in penalties or enforcement techniques may them-
selves independently influence the crime rate; and that the special social
conditions leading to a change in penalty levels may produce other so-
cial responses which influence the crime rate.
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(2) Zimring and Hawkins (1973) also point out that pressures leading
to the penalty changes may lead to a greater effort on the part of the po-
licc to discover such crimes and the rates may thus go up. Intensified en-
forcement efforts may result in a greater ratio of arrests to offences. The
greater number of arrests may create the illusion of a crime wave when, in
fact, the crime rate may have diminished.

G. Deterrence by Law Enforcement

If certainty of arrest and punishment has a strong impact on the effi-
cacy of deterrence, then such efficacy would vary widely according to
variations in law enforcement. Proponents of deterrence usually refer to
waves of crime taking place in situations of police immobilization while
others quote experiments of stricter law enforcement as a proof of im-
proved deterrence.

I. POLICE IMMOBILIZATION

Ball (1955) states, “There is ample evidence to support the position
that a complete breakdown in law enforcement is quickly followed by
widespread crime and social chaos”.

Andenaes (1965) points out that lawlessness may flourish when the
probability of detection, apprehension and conviction is low. He refers to
the Danish experience with police immobilization during the second
world war. The entire police force was arrested in September 1944 by the
German occupation forces. During the remainder of the occupation pe-
riod all policing was performed by an improvised unarmed watch corps,
which could not do much except when the criminal was caught red-
handed. As a result of police immobilization the general crime rate rose
immediately, but there was a great discrepancy between the various types
of crime. In 1939 only ten cases of robbery were reported in Copenhagen,
but by 1943 about ten robberies were committed each month, as a result
of war-time conditions. But after the German occupation action against
the police, the figure rose to over a hundred per month and continued to
rise. Larcenies reported to the insurance companies quickly increased ten-
fold or more. The fact that penalties were greatly increased for criminals
who were caught and brought before the courts did not offset the fact that
most crimes were going undetected. Crimes like embezzlement and fraud,
where the perpetrator is usually known if the crime itself is discovered, do
not seem to have increased notably.

2. POLICE STRIKES

During 1919 the Liverpool police went on strike starting at midnight
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on July 31st. Nearly half of the Liverpool policemen were out of service.
An official report describes the situation which developed as follows:

In this district the strike was accompanied by threats, violence and in-
timidation on the part of lawless persons. Many assaults on the con-
stables who remained on duty were committed, Owing to the sudden
nature of the strike the authorities were afforded no opportunity to
make adequate provision to cope with the situation. Looting of shops
commenced about 10 p.m. on August Ist, and continued for some days.
In all about 400 shops were looted. Military were requisitioned, special
constables sworn in, and police brought from other centres.!!

In contrast, the London police strike of August 1918, which lasted
only twenty-four hours was not accompanied by any outbreak of law-
lessness (see Mannheim, 1940).

A police strike in Boston in 1919 was also accompanied by looting
and violence.

On October 7th, 1969 the police of Montreal went on strike. Nearly
1,600 policemen and 600 officers out of a total of 3,833 were involved. The
issue was wages as the Montreal police sought wage parity with police in
Toronto. The work stoppage lasted for 16 hours. There were nine hold-
ups in banks and 17 robberies in commercial establishments. Many stores
on St. Catherine St. in the commercial sector of the city were looted. It
was reported that property crime was four times higher in that district
than usual. In some other districts there was an increase varying from 20%
to 300%. On the other hand there was a decline in property offences in
some districts as store and house owners increased their surveillance and
as some stores closed their doors earlier than usual.

Another police strike took place in Sydney, Nova Scotia, on Thurs-
day, August 19, 1971. Several acts of vandalism were reported, 22 persons
were injured. Heavy rains on Friday cooled off the wave of vandalism.

In July 1974 Baltimore was hit by a police walkout. It was the first
official strike by police in a major U.S. city since 1919 in Boston. Esti-
mates of the number of policemen who joined the walkout varied from
600 to 1,300. Baltimore has 2,300 patrolmen. The police walkout brought
on sporadic looting and arson (Time Magazine, July 22, 1974).

3. POLICE “CRACKDOWNS”

Empirical studies of the relation between law enforcement capability
and crime rates are scarce and fragmentary. However available infor-
mation suggests that changes in the allocation of police enforcement re-
sources can substantially increase the probability that street criminals will
be apprehended, and by doing so, significantly reduce the number of
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street crimes experienced in a particular area (Zimring and Hawkins,
1973, p. 348).

During the first year of World War 11 the number of bicycle thefts in
Copenhagen increased substantially. By April 1942 the number of cases
was three times the average annual number in the years before the war.
The police decided to strike on several fronts so as to reduce criminality in
this field. The police division which dealt with bicycle thefts was ex-
panded. The courts were asked to be strict with bicycle thieves. At the
same time, the press was mobilized to assist by requesting citizens to se-
cure their bicycles properly and to notify the police about anything which
might be connected with bicycle stealing. The newspapers then published
daily notices about bicycle thefts, emphasizing at the same time the sever-
ity of the sentences. As a result of all this the number of complaints during
the subsequent months was less than half the number in April, and the de-
cline proved lasting.

Andenaes (1965) notes that it is difficult to say which conditions were
decisive in achieving the result. It may have come about because of the in-
crease of the police force, because of the intensification of the penalties, or
because of the change of attitude and the growing awareness of the public,
or because of some combination of these.

During the last four months of 1954 the New York police made an at-
tempt to show the effectiveness of strict law enforcement and the utility of
increasing police forces:

In a precinct containing about 165,000 people, the police quadrupled
the size of the foot and motor patrol, added a special squad of sixteen
patrolmen for the evening and early morning hours, almost doubled the
detective squad and set up a special unit of the Juvenile Aid Bureau;
this saturation of the area by the police had some interesting effects on
the frequency of crimes of various kinds during the experimental period
when compared with what had occurred during the corresponding
months of the previous year. Assaults, robberies, burglaries, auto thefts
and grand larcenies known to the police declined, while certain other
offences rose (carrying of offensive weapons, drugs, disturbing the
peace). Eight persons were murdered in the precinct during the satur-
ation period compared with six only during the same period the year
before. '

In response to an escalating crime rate the Long Beach, California
police department dispatched two plain-clothes patrolmen on bicycles
into two high crime areas. In one year, the two policemen made arrests in
eight strong-arm robberies, five armed robberies, eight burglaries.

Street crimes were reported to have been reduced markedly, supporting
the general assumption that increasing the apprehension probability
tends to deter crime, or at least to displace it. .

(President’s Crime Commission, 1967—The Police)
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In New York City in 1966, the rate of taxicab robberies increased
sharply. As a result of the sharp increase, the police department author-
ized off-duty police officers to take after-hour jobs driving taxicabs, and
just subsequent to the introduction of this new preventive measure the
taxicab robbery rate fell sharply, although it remained higher than it had
been prior to the sharp increase in 1966 (see Zimring and Hawkins, 1973,
pp. 273-274).

Zimring and Hawkins (1973) caution against the assumption that the
introduction of countermeasures motivated by a sharp upward shift in a
general crime rate is necessarily responsible for a subsequent decrease in
the crime rate that does not move below normally experienced historical
levels of crime.

The same authors also warn against the conclusion that reduction in
street crime rates following increased police enforcement is necessarily
due to a direct cause-and-effect relation between the probability of appre-
hension and the amount of street crime.

In the first place, when the number of police patrolling an individual
area is greatly increased, this leads not only to an increased objective
probability of apprehension, but also to recognition on the part of po-
tential offenders of increased police presence in the area. Independent
of the actual increase in the changes of apprehension, the increased po-
lice presence may persuade potential criminals either to foreswear crim-
inal intentions, or to transfer their attention to areas less saturated with
law enforcement personnel. Thus, increases in the degree of police pa-
trol may influence the rate of street crime by altering potential offend-
ers’ perceptions of enforcement chances, independent of an objective
shift in probability of apprehension.

There is also some indication of displaced crime activities following
increased police enforcement. Press (1971)!12 analyzed the results of a
more recent experiment in intensified enforcement in New York. Prior to
the study period, the Police Department had increased the manpower as-
signed to a single precinct (the 20th precinct in Manhattan) by approxi-
mately 40%. Crime rates were analyzed not only for the 20th precinct
where the experiment was conducted but also in adjacent precincts. There
was a significant decrease in the amount of street crime in the 20th pre-
cinct. However, a “strong suggestion” of displacement was found in one
neighbouring precinct (Central Park) where major crime types increased
during the experiment, but generally by an amount less than the decrease
observed in the 20th precinct.

4, IMPROVING THE TECHNICAL CAPABILITIES OF THE
POLICE

A study of response time and arrest rates in Los Angeles indicates
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that increasing the technical capability of the police may result in more ef-
fective control.!3

A one-month study in Los Angeles in 1966 of 4,704 incidents (of
which 1,905 were “reported crimes”) demonstrated a close relation be-
tween speed of police response and effective enforcement. When response
time (by the police) was one minute, 62% of reported crimes ended in ar-
rest. When all cases with response time up to 14 minutes were grouped to-
gether, only 449 led to arrest. This led to the conclusion that reducing the
total response time in the apprehension process can lead to a marked in-
crease in arrest rates.

H. Physical deterrents 10 crime
Techniques of deterrence are of two kinds:

(1) Punitive deterrents: the most commonly used technique is that of
punishment, the threat of which presumably forestalls criminal acts.
These punitive deterrents can be extended to include efforts by authorities
to make the threat of punishment more evident or more credible.

(2) Physical deterrents: techniques aimed at hardening criminal tar-
gets, placing obstacles in the way of the potential offender that make it
difficult or impossible for him to commit the offence. They can also be ex-
tended to include measures taken by the authorities or by the potential
victims to make the commission of crime less profitable and more risky
while increasing the criminal’s awareness of these risks.

The use of physical deterrents is sometimes called mechanical pre-
vention or technical prevention to distinguish it from general or special
prevention based on the threat of punishment.

Kinberg (1935) relates a story told to him by Ferri to illustrate the
importance of technical prevention as a means of dissuading potential
offenders: '

In the well-known peristyle round the Piazza San Pietro, Rome, a great
many robberies with violence used at one time to occur. Thanks to the
forest of pillars forming the peristyle the robbers almost invariably es-
caped. The police supervision was increased without results. A practical
criminologist then got the idea of providing the peristyle and adjoining
square with powerful electric lights: whereupon the neighbourhood
ceased to be a favourite hunting ground for robbers.

Modern physical deterrents include mechanical and electronic de-
vices in the form of more and better locks, alarms, electronic visual and
auditory sensors.

There is no doubt that in many of the cases where punishment fails or
is likely to fail as a deterrent, physical deterrents can be an effective means
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of dissuasion. This contention is supported by the fact that the vast major-
ity of property offences are committed because security measures are lax
or nonexistent. The findings of the President’s Commission on crime for
the District of Columbia illustrates the situation: It was found that in the
case of commercial burglaries the following means of entering existed:

7% unlocked doors
22% unlocked windows
359% broken windows
309 locks forced

Of the establishments surveyed, only thirty-three percent had bur-
glary-proof locks installed.

In the case of residential burglaries, the following means of entry
were used:

9% unlocked doors
10% unlocked windows
119% broken windows
529% locks forced

A survey revealed that 429 of car thefts involved unlocked ignitions.
The National Auto Theft Bureau in the U.S. reports that 809 of those
cars stolen were unlocked (see Jeffery, 1972). Berkeley reported that 49%
of the autos stolen in 1965 had a key in the ignition or the ignition open.
The FBI observes that, nationwide, 42% of the autos stolen had the key in
the ignition or the ignition unlocked. Even of those taken when the keys
were out, at least 20% are stolen by merely shorting the ignition circuit
with tools as simple as jumper wires, paper clips, tinfoil and coins (see
Leonard, V. A., 1972).

These findings suggest that the easy opportunity to take a car may
contribute significantly to auto-theft and that thefts by the relatively ca-
sual or marginal offender would be reduced by making theft more diffi-
cult than merely starting the car.

Changes in the ignition system, in lock design and other automobile
components are important physical deterrents likely to prevent a large
number of car thefts.

Efficient control and detection system are effective deterrents against
embezzlement and employee theft. Banks, trust companies and other
commercial establishments do not rely solely upon the threat of pun-
ishment to protect them against embezzlers. They try to develop systems
which make embezzlement difficult to carry out and more certainly
detected.

Bank hold-ups and taxicab hold-ups have been pointed out as areas
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where dissuasion by means of physical or mechanical deterrents can be
achieved.

Many authors feel that the threat of punishment is no effective deter-
rent for potential hold-up men

... the attractiveness of the prize and the ease of taking the money from
the victim or custodian by the use of the threat or force, appears to
make the crime so inviting that large numbers of offenders fail to be de-
terred by presumed deterrents.

(Sagalyn & Little, 1971)

In a study involving convicted robbers, Camp (1967) found that the
only significant deterrent to bank robbers examined appeared to be the
closeness of a police station to the bank. Neither police patrols nor the ca-
pability of a police response was found to be considered a deterrent by
those engaged in bank robberies. The large amount of cash available, the
ease of access and of getting away from the crime scene seemed to out-
weigh other considerations.

Many police departments have found some sort of signal system atop
the taxicab was a valuable aid in alerting passersby and police and serving
as a deterrent.

Other examples involve developments to reduce or eliminate the op-
portunity factor in robberies, such as the exact change and scrip system to
minimize the monetary gain for a would-be robber; the use of inexpensive
vaults in commercial establishments, delivery trucks, and other vulnerable
targets of the robber (Sagalyn & Little, 1971).

The AC Transit Company in the San Francisco Bay Area, in order to
prevent bus robberies, has pioneered an exact change fare system, in
which the driver carries no cash. This has reduced the incidence of bus
robberies to zero.!4

Recently it was reported in the news that taxis in Budapest, Hungary
are being bugged to protect their drivers. Concealed microphones will
transmit conversation to a control centre and a series of spotting stations
which will track the taxi’s movements in case of trouble (Reuter, January
7th, 1974).

Electronic visual sensors seem to have a deterrent effect on potential
shop-lifters and bank hold-up men.

Some hotels in the U.S. are using an electronic security system aimed
at making thefts from hotel rooms more difficult. The system replaces the
room key by a plastic card to be inserted in a slot in the room door.
Should anyone insert a card-key that does not fit the room or tamper with
the door in any way, a tamper signal flashes in the control centre.

A recent study in New York (Newman, 1973) examined the possi-
bility of developing a model for residential environments using physical
design which have crime-inhibiting qualities. The study shows how resi-
dential complexes can be designed to deter robbery, vandalism and other
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building crime. Newman, basing his study on the concept of “defensible
space” makes concrete suggestions as to how the grouping of dwelling
units, the definition of grounds, the provision of natural surveillance op-
portunities, the design of public interior areas and the positioning of
routes can significantly discourage criminal action.

Another study in New York City (Decker, 1972) makes it quite clear
that physical deterrents are far more effective than punitive deterrents in
preventing certain types of offences. The study compared the effect of a
slug-rejector device, coin-view window and warning labels on slug usage
in parking meters. Using various methods of analysis, it was shown that
the federal warning labels had no noticeable effect, while the state and city
warning labels had a noticeable, although short-lived, effect. (Can the
higher probability of apprehension by state and city agents compared to
the probability of apprehension by federal agents account for the differ-
ence?) It appeared that warning potential offenders that slug use is a vio-
lation of the law and punishable by substantial sanctions had little deter-
rent value. It was obvious that the parking meters with the coin-view
window and slug rejector device were more effective in reducing illicit slug
use than use of warning labels. The minimal deterrent value of the labels
can probably be attributed to the slim chance a slug user will be apprehen-
ded, much less convicted and subjected to the maximum penalty. This
might indicate, the author notes, that potential slug users are not greatly
deterred by the coin-view window either, since the object of the window is
also to instill fear of apprehension. Hence, it seems that a mechanical de-
vice, such as a slug-rejector, which makes law violation difficult, is supe-
rior to a scheme or device which is dependent upon the potential violator’s
fear of apprehension.

IV. THE PERCEPTUAL APPROACH TO THE STUDY OF
DETERRENCE

A. Deterrence and public knowledge of sanctions

The basic postulate underlying the concept of general deterrence is
that people will refrain from committing crimes out of fear of criminal
sanctions. This fear cannot be instilled in the public’s mind unless the
threats of punishment and their concrete exemplifications are commu-
nicated to that public. It follows that public knowledge and public aware-
ness of sanctions are essential both for the threat element (general deter-
rence) as well as for the educative habituative element (moralizing effect
of criminal sanctions). Although the nature and extent of public knowl-
edge and public awareness of legal sanctions are important parameters for
the effectiveness of deterrence, this dimension has been largely ignored in
research done on the subject. Most studies on deterrence seem to assume
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that people have an adequate knowledge of the criminal law, of penal
sanctions and of the variations in the severity and certainty of penalties.
The few available studies do not seem to justify or to support such an
assumption.

It seems obvious that if a deterrent is to be effective then those to
whom this deterrent is intended (potential criminals, marginal groups)
must know which penalties go with which crime. Such a knowledge is, no
doubt, essential in the process of weighing consequences. This has been
stressed by some authors. Ball (1955) points out that

. a deterrent effect of a law obviously depends upon the individual’s
knowledge of the law and the punishment prescribed. A law can have
no deterrent influence upon a potential criminal if he is unaware of its
existence. The same is the case with respect to particular penalties.

In 1962 Wilkins wrote that

For any such effects to be realized at all...the prospective offender
must have a reasonably clear idea of the sentence he is likely to incur,
should the contemplated crime be detected.!s

In view of this it is really hard to understand the penury of studies
dealing with this question. The lack of information has been deplored re-
cently by Hawkins (1969):

There can be no doubt that we need to obtain information about public
knowledge of punishment policy and practice before we can speak with
any confidence about the effectiveness of general deterrence in the regu-
lation of conduct.

There can be a substantial difference between legal possibilities of
penalties (e.g. penalties as they exist on the books), penalties actually im-
posed (e.g. sentences handed by the courts) and public perception of these
penalties. Thus penalties actually inflicted for certain offences can be
much more lenient than those which are legally possible for these offences
while public perceptions of those penalties can correspond either to the
former, or to the latter or to neither. There can be wide variations in pub-
lic knowledge of sanctions along differences in age, sex, education, social
class, occupation, etc. etc.

Furthermore, there can be a considerable gap between the objective
risks of incurring certain penalties and the subjective risks of these sanc-
tions as they are conceived by the public. There can as well be large differ-
ences in the risk perception among different members or among different
groups within the same society.
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The California Study (1968)

Empirical studies on all these aspects are rather scarce. The most
quoted study of public knowledge of criminal sanctions is, no doubt, the
one undertaken in California in the late sixties at the request of the As-
sembly Committee on Criminal Procedure. The Committee commis-
sioned a survey to discover how knowledgeable Californians were about
penalties for crimes and what relationship may exist between knowledge
of penalties and criminal behaviour.

The representative sample surveyed included 3,348 male registered
California voters selected from six California counties; the total number
of questionnaires returned was 1,567. The sample of the general public
used in the research totaled 1,024 completed questionnaires while the rest
of the sample belonged to the following groups:

College MeN ... vivi it i it 54
Low-delinquent high school boys ............. ... ... 96
High-delinquent high school boys ................. 113
Youth authority ........oiiiiiiii it 165
Adult Corrections ........iiiiiiii i 115
Total .o e 543 + 1,024 = 1,567

Results showed that Californians were extremely ignorant of penal-
ties for crime: of 11 possible items the mean score was only 2.6 correct an-
swers. Most people underestimated the severity of current penalties.

The study hypothesized that “if the deterrent theory is valid, persons
with the most knowledge of the penalty would engage in the least amount
of the crime, as the knowledge of the penalty would prevent the criminal
act. It follows, therefore, that knowledge about a penalty would decrease
that crime”. This hypothesis was not confirmed. While the general popu-
lation had the least amount of knowledge of penalties, prison inmates had
the greatest, but this knowledge did not deter at least half from criminal
action. Even with the knowledge of penalties, the more criminal the be-
haviour, the less likely were subjects to be deterred. Penalties appeared to
be important to the criminal group not as a deterrent, but as a bargaining
tool after arrest.

Public ignorance of penalties for crimes can either enhance or
weaken the efficacy of general deterrence depending upon the tendency of
the public to overestimate or to underestimate those penalties. When the
tendency is to overestimate the severity of the penalties, the efficacy of
those penalties as deterrents may increase. As Tittle and Logan (1973) put
1t:

It is entirely possible that ignorance of sanction characteristics consti-
tutes the major deterrent mechanism (if such mechanism is operative),
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at least with respect to legal norms. After all, the probability of sanc-
tion is in reality very slight and the severity of punishment frequently
turns out to be relatively light. Yet the general anxiety that stems {rom
uncertainty may influence the behaviour of some in a very powerful
way.

Public beliefs about sanctions may thus be more important than
what the sanctions really are. This would mean that the former variable
(public beliefs) can be manipulated in cases or in situations where it is dif-
ficult or impossible to change the latter (actual sanctions). Wilkins (1967)
seems to be of this opinion:

It may be possible to change behaviour in desired directions, not only
by changing situations, but by changing beliefs about situations.

Some authors have claimed that a sanction of an unknown severity
or certainty may be a better deterrent than a specifically defined
punishment.

Thus, according to Morris (1951) “frequently it is the unpredictable
quality of punishment that conditions its deterrent force”. While Wilkins
(1962) notes that “It might perhaps be argued that a measure of uncer-
tainty is necessary to maximize the effect of deterrence to crime. In terms
of the theory of strategy, this means that an element of randomness may
be necessary to achieve the maximum social control of deterrence.”

Other studies

A study by Rose and Prell (1955) showed that there is a significant
discrepancy among three things:

(1) the punishment specified in law for given crimes;

(2) the punishments actually meted out for these crimes; and

(3) the popular judgement as to what punishments should be as-
signed to these crimes.

In other words it was found that there is a significant discrepancy
among the law, the application of the law, and popular judgement as to
how the law should be applied in assigning punishment and this for 13 se-
lected minor felonies.

A study of shoplifters conducted by the Institute of Criminology in
Helsinki, Finland (1970) showed that 62% of the questioned shoplifters
did not have the faintest idea of what kind of punishment to expect for
their offence. '

In a survey in the country-side in the Netherlands, Buikhuisen (1971)
found that 43% of a sample of adults did not know using marijuana was
illegal. Even in a sample of drug users 21% thought it to be legal to smoke
marijuana or hashish.

76




In view of the limited number of studies on public knowledge of
sanctions and in view of the fact that further research is urgently needed in
this field it is impossible at the moment to draw any final conclusions. The
studies have succeeded however in bringing to light certain points:

(1) The public, in general, seems to be highly ignorant of criminal

sanctions;

(2) Public ignorance combined with an overestimation of the severity
of penalties may enhance the effectiveness of general deterrence;

(3) An increase in punishment cannot be effective unless the knowl-
edge of the increase is adequately communicated to potential
perpetrators;

(4) The hypothesis that “the persons with the most knowledge of the
penalty are those less likely to engage in the prohibitive behav-
iour” does not appear to be founded.

(5) There seems to be a discrepancy among the law, the application
of the law, and popular judgement as to how the law should be
applied in assigning punishment.

B. Objective and perceived risks

Formal sanctions are extremely remote to most people. There is evi-
dence that most people, notably those who have had little contact with the
law, are neither aware of the prescribed legal sanctions for various crim-
inal offences nor of the chances of being caught and the probabilities of
conviction.

In spite of this, most empirical studies of deterrence have concen-
trated on objective legal sanctions thus neglecting the question of how
these sanctions are conceptualized by the population, or how actual and
potential offenders perceive the risks of arrest and punishment. There are
reasons to believe that the efficacy of deterrence is related to the percep-
tual rather than the objective reality of the threats. Thus it would seem
that only where public awareness of penalties is reasonably high, and
where objective risks of apprehension and conviction are correctly per-
ceived, can studies based on actual sanctions allow an accurate measure of
the effectiveness of deterrence.

Henshel and Carey (1972) criticize deterrence studies in the following
words:

... They ignore the central theoretical conception that deterrence is in
the mind of the beholder. Deterrence when and if it exists, is a state of
mind. If the mind in question holds no cognition relative to the punitive
sanction (e.g. it had not heard of, believed in, or felt applicable), then
the objective existence of sanctions with specified levels of severity, cer-
tainty, swiftness is of no consequences. .. deterrence cannot exist for
this person, but not because deterrence does not exist. By concentrating
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on the objective properties of the legal sanction, studies have presumed
that these objective properties are actually correctly conceptualized by
the people, or at least by a sufficient number of them. ...

There can be no doubt that people vary in their appreciation of the
risks of apprehension and in their calculation of the probabilities of incur-
ring a certain punishment. Different people also have differing percep-
tions of the personal costs to them that would be entailed by different
sanctions.

Some people may be deterred by an overestimation of risks and costs
while others may fail to be deterred by the same sanction because they un-
derestimate the risks and the costs involved.

Still, for some people the low risk of a high penalty may, for some
reason, be more worthy of avoiding than a higher risk of a lower penalty.
Thus, in estimating the deterrent effect of legal sanctions, a distinction
should be made between objective and subjective calculations of the risks
and costs involved, for it is the latter rather than the former, which are
likely to influence the behaviour,

Subjective perception of certainty and severity of punishment may be
quite differenct from the actual certainty and severity of punishment. The
relation of the subjective to the objective risk will vary according to age,
sex, education, social class, individual temperament, past experience, per-
ceived legitimacy of the criminal act, motivation to engage in the pro-
hibited behaviour, ectc., etc.

Besides these individual factors risk perceptions may be influenced
by variables related to law enforcement and to the publicity given to legal
threats.

Andenaes believes that

If it were possible to convince people that crime does not pay, this as-
sumption might act as a deterrent even if the risks, viewed objectively,
remained unchanged.

Zimring and Hawkins (1973) write that

...it seems unlikely that, in an area where the crime rate is low and ex-
amples of undetected crime are not widely known, the fagade of en-
forcement may be able to establish permanent impressions of threat
credibility in excess of actual clearance rates.

The same authors cite five stimuli that may condition the perceived
credibility of legal threats:

(1) Publicity about crime detection rates;

(2) Publicity about the apprehension or conviction of criminals (e.g.

round up of drug sellers underway or bank cashier jailed for embezzle-
ment);
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(3) Publicity about new enforcement methods (e.g. computers en-
listed in war against false alarms);

(4) Direct or word-of-mouth experience of enforcement presence
(e.g. more policemen on the street);

(5) Direct or word-of-mouth experience of actual enforcement (e.g.
being checked or arrested by police).

1. Relationship between perceived certainty, severity of penalties
and criminal behaviour

If the deterrence theory is correct one would expect that:

(1) The more punishment is perceived as a certain and inevitable con-
sequence of the criminal act the less would be the likelihood that the per-
son will engage in this criminal be(aviour. It follows that the frequency of
a specific criminal offence would be lowest for those who perceive the
greatest likelihood that those committing that offence will be caught by
the police and punished for it.

(2) The more punishment is perceived as being severe and costly for a
certain criminal act the less would be the likelihood that the person will
engage in this criminal behaviour. It follows that the frequency of a spe-
cific criminal offence would be lowest for those who perceive the most
severe penalties for that offence.

Some studies have tried to check the validity of the above-mentioned
hypotheses:

Claster (1967) asked a sample of delinquent boys and a sample of
non-delinquent boys to estimate: (a) the general changes of being appre-
hended and punished, and (b) their personal chances of being apprehen-
ded and punished, in relation to a variety of offences.

Claster set out, among other things, to test the hypothesis that “delin-
quents perceive their chances of apprehension and conviction. .. to be less
than non-delinquents perceive their chances”.

The two samples gave similar answers about the general chances of
being apprehended and convicted, and about their personal chances of
being convicted of offences if apprehended. But the delinquent boys per-
ceived their personal chances of arrest if they committed crimes to be sig-
nificantly lower than the personal chances estimated by non-delinquents.

Claster concludes that a “mechanism of perceptual distortion leads
delinquents to perceive themselves invulnerable to arrest.” But since there
was no corresponding significant difference in perceived immunity from
conviction Claster suggests that “if a magical belief in immunity from ar-
rest serves to neutralize fear of punishment, a simultaneous belief in im-
munity from conviction is unnecessary.”.

While the delinquent sample of Claster’s study consisted of boys who
had been admitted to a training school, Jensen (1969) tried to improve his
sample by using self-reported delinquents as well. But while Claster exam-
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ined the deterrence hypothesis for specific offences, Jensen used a crude
and general measure of deterrence, Jensen’s measure of “probability be-
lief” consisted of the expressed agreement with a statement concerning
high probability of apprehension/punishment for delinquent offences
generally.

Jensen’s data revealed a negative relationship between perceived cer-
tainty and delinquency: as perceptions of certainty of punishment de-
crease, both sclf-reported and officially recorded delinquency increase.

Waldo and Chiricos (1972) surveyed a random sample of under-
graduates at the Florida State University. The survey consisted of 321 in-
terviews representing 82.3% of an original sample of 390 students. The
study examined possible relationship between perceptions and knowledge
of sanction characteristics and two types of criminal behaviour: mar-
jjuana use and theft. Besides examining the relationship between percep-
tions of certainty and severity of penalties and self-reported delinquency,
the authors tried to find out whether deterrence relationships (if they
exist) are any stronger for crimes that are mala prohibita (e.g. marijuana
use) than they are for crimes that are mala per se (e.g. larceny).

Waldo and Chiricos found that perceived certainty of apprehension
and penalty were strongly related in an inverse direction with both forms
of self-reported illegal behaviour, although they were more strongly re-
lated to marijuana use than theft. They were unable to find support for
deterrence ideas concerning perceived severity of sanctions. They com-
ment that this latter finding “. .. runs counter to deterrence theory, but is
in accord with several earlier studies of deterrence, .. while these and the
earlier findings cannot be held conclusive, they strongly question the as-
sertion that crime may be deterred by increasing penalties”.

Teevan (1973) conducted a similar study in a Canadian university.
However instead of personal certainty, respondents were asked for their
perceptions of the certainty and severity of punishment for friends and for
all Canadians concerning marijuana use and shoplifting, Teevan found a
negative relationship between perception of certainty of being caught and
self-reported deviance. The relationship is weak for marijuana and not
significant for shoplifting. He found no support for the hypothesis that
perception of severity of punishment is negatively related to deviance.
Testing other hypotheses, Teevan found that perception of severity of
punishment is not a deterrent unless the individual perceives a certainty
high enough to make punishment seem likely. He further found that the
experience of a friend’s being caught is not associated with lessened
amounts of deviant behaviour.

2. How do delinquents and non-delinquents perceive and respond to
deterrents?

In 1963, the Home Office asked the Government Social Survey to in-
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terview a sample of youths whose ages ranged from 15 to 22.'6 The sample
obtained was 808. Sixteen percent had been in court, accused of an of-
fence of some kind, serious or trivial; three out of four had met someone
to whom this had happened. Whether or not they had been brought to
court for it, 17% admitted at least one theft, 209 admitted having taken
part at least once in vandalism or gang fighting, and 84% admitted traffic
offence.

The sample was questioned about a wide range of offences. When
asked whether it was the feeling that breaking the law was wrong, or the
chances of being found out by the police, which “put them off” it, half
chose the former, a third the latter. Asked how they rated their chances of
detection in relation to a number of offences, the majority thought that
their chances of ‘getting away witl’ housebreaking and stealing from
shops were less than fifty-fifty; but they were more optimistic about such
offences as taking and driving away cars, stealing from coats or breaking
into locked shops. When asked to say which of eight possible con-
sequences of being found out by the police would worry them most, next
and so on, they tended to rank their family’s opinion highest, and the
prospect of loosing their jobs next. Third was the shame of appearing in
court, the actual punishment was fourth. The great majority expected ei-
ther a fine or probation for any of the offences. Probation was usually re-
garded as a slightly more severe penalty than a fine.

While most of the sample overestimated their chances of being
caught, there was some evidence that the more experience a youth had of
committing offences the more optimistic he tended to be about the
chances of getting away with them.

A study 17 carried out by the Bureau of Social Research, Inc. in
Washington, D.C. was designed to investigate the deterrent value of crime
prevention measures as perceived by criminal offenders.

The study was based on interviews with a sample of 124 inmates
drawn from the population of the Lorton reformatory for men. Nearly all
of-the inmates in the sample were serving time for some kind of property
offence. Besides the inmates a number of chronically unemployed men
served as a control group.

Asked whether they ever thought about committing some offence
and then decide not to go ahead with it, 95 of the 124 respondents an-
swered affirmatively. Asked about the reason only 3 mentioned the police
specifically; 52 others gave answers which implied anxiety about the po-
lice (fear of apprehension, of imprisonment, of death); the remaining 40
(42%) did not mention the police either directly or by implication.

The hypothesis that offenders who perceive a large police force (who
make exaggeratedly high estimates) will exhibit more anxiety than those
who believe the force to be relatively small was not borne out by the data.

Since the amenability to police deterrence was not particularly pro-
nounced among the prisoners in the sample, the authors concluded that
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“except under certain highly specific conditions, deterrence does not work
for these kinds of offenders in the ways in which law enforcement theory
would have us believe”. They also concluded that few inmates regard im-
prisonment as a deterrent (in career terms) and, more or less indepen-
dently of this fact, few believe that other inmates are deterred by it.

Although the authors seem to be aware of the limitations of their
study and the tentative nature of their findings, Zimring and Hawkins
(1973) are highly critical of the interpretations,

3. Does previous censure increase sensitivity to punishment?

Salomon Rettig tried to answer this question. Together with Pas-
amanick (1964) he administered a questionnaire to students who had one
year previously participated in an experiment where they were required to
perform an essentially impossible task for pay. Any reported success re-
presented unethical conduct. The authors found that previously identified
cheaters were far less sensitive te punishment as a determinant of behav-
iours by the hypothetical individuals mentioned in the questionnaire.
Based on the assumption that the subjects were reflecting their own sensi-
tivities in judging the behaviour of the hypothetical persons, Rettig and
Pasamanick concluded that “the reinforcement value of a censure is the
most significant determinant which predicts unethical behaviour”,

In another study Rettig (1964) explored whether experience with
severe public censure, such as imprisonment, and the fear associated with
such experience would in any way alter the attention paid to the censure
in the future. The study compared the “ethical risk sensitivity” of a sample
of young male prisoners at a federal reformatory in Ohio with that of a
sample of students at a nearby state university of similar age, sex, and
socio-economic status. The subjects were requested to make predictions
as to whether a hypothetical bank teller would embezzle funds under the
following varying circumstances: that the embezzlement would bring
great or little gain to the teller, that he would or would not be caught, and
would or would not be censured.

It was hypothesized that prisoners would vary their predictions more
with the severity of censure than with the remaining determinants. It was
also hypothesized that prisoners would be more sensitive to censure than
students since they themselves were experiencing the effect of severe cen-
sure. While the first prediction was fully supported, the latter was not.

Rettig concluded that having experienced severe censure once and
having been defined as criminals by society, inmates saw little risk in fur-
ther engagement in crime,

Such a finding if confirmed by future research would, no doubt, raise
serious questions about the efficacy of imprisonment as a deterrent to
recidivism.
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4. Does previous censure change risk perception?

At least one study has demonstrated that the experience of being
caught may lead the offender to perceive the risk of detection and appre-
hension as greater than he did previously. In a study of drunk driving in
Sweden, Klette (1966)!8 asked a sample of automobile owners about their
estimate of the risk for a drunk driver to be arrested under various cir-
cumstances. The result was that drivers who had themselves been arrested
for drunk driving had an estimate of risk many times higher than other
drivers.

C. General conclusions of studies on subjective deterrence

If deterrence research is still in its infancy, the perceptual approach is
only beginning. The few studies undertaken up to date suffer from serious
limitations. No final conclusions have been reached and the way is long
before any can be drawn. Yet a summary of the general conclusions of the
different studies can be useful in pinpointing the main findings.

(1) Most members of society depend solely or heavily on secondary
sources for their information about legal sanctions, changes in these sanc-
tions, and risks of apprehension and conviction. Thus it does not seem
surprising that the public in general is usually not well informed about
penalties and risks. It follows that objective sanctions and objective risks
are not correctly perceived by the majority of the citizens with a tendency
on their part either to overestimate or underestimate these risks.

(2) Since the efficacy of deterrence is related to the perceptual rather
than the objective reality of the threats, it would seem that public beliefs
about sanctions are more important than.what the sanctions really are. It
would also seem possible to enhance the efficacy of those sanctions simply
by changing public beliefs about them.

(3) Certain studies report a negative relationship (strong or weak) be-
tween perceived certainty and delinquency (actual or reported). On the
other hand, it seems, on the basis of existing studies, that perceived sever-
ity of punishment does not affect delinquency to any considerable degree.

(4) At least one study report that delinquent boys seem to perceive
their chances of arrest if they committed crimes to be significantly lower
than the personal chances estimated by non-delinquents. This may ex-
plain, at least in part, why they were not deterred by the threat of appre-
hension and punishment.

(5) According to one study, young people (15-22 years old) seem to
worry more about the family’s opinion than about punishment. They tend
also to regard probation as a slightly more severe penalty than a fine.

(6) The same study indicates that the more experience a youth had of
committing offences, the more optimistic he tends to be about the chances
of getting away with them.

83




(7) A study based on a sample of property offenders report that ame-
nability to police deterrence does not seem to be especially pronounced
among this group. It further reports that this type of offenders are not
likely to regard imprisonment as a strong or powerful deterrent.

(8) Another study concluded that severe censure, particularly cens-
ure of a permanent and irreversible nature such as imprisonment, does
not seem to increase sensitivity to censure.

(9) A study of drunken driving shows that, at least for this particular
offence, previous apprehension may change risk perception by increasing
the awareness of the risk. Thus if a man is apprehended by the police
while driving under the influence of alcohol, this experience is likely to in-
crease his estimate of the risk of apprehension in case he repeats such an
offence.

D. Limitations of subjective studies on deterrence.

Subjective studies on deterrence suffer in general from the usual lim-
itations and shortcomings of survey and attitude research. It is difficult to
say to what extent opinions and attitudes expressed on the basis of hypo-
thetical situations and hypothetical individuals correspond to what really
takes place in actual life situations. Furthermore, the sincerity of the an-
swers is difficult to control and the results leave the door open to different
interpretations.

Zimring and Hawkins (1973) point to the following weaknesses:

(1) Attitude surveys elicit verbal responses which may be regarded as
indices of attitude in the sense of sentiments or feelings.

(2) Many factors tend to render responses unreliable as indices of
sentiments. Among these factors: )

(a) the fact that questionnaires are inevitably selective and may thus

condition the nature of the responses;

(b) lack of candor on the part of respondents;

(c) the influence of competing emotional or psychological com-

ponents which may not be conscious.

The authors note, however, that carefully constructed questionnaires
designed to present situations in their full complexity, coupled with con-
servative principles of interpretation rigorously applied, could render
such surveys useful for sentiment sounding.

E. Variations in deterredness and in risk perception
The degree of responsiveness to legal threats varies from one society
to the other, from one individual to the other. It also varies according to

the type of behaviour for which the legal sanction is prescribed and the
type of norm protected by the law.
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1. Differences between societies

Andenaes (1965) points out that the criminal laws do not operate in a
cultural vacuum. Their functions and importance vary radically according
to the kind of society which they serve. In a small, slowly changing com-
munity the informal social pressures are strong enough to stimulate a
large measure of conformity without the aid of penal laws. In an expan-
ding urbanized society with a large degree of mobility this social control is
weakened, and the mechanisms of legal control assume a far more basic
role. Even in countries which have reached equivalent stages of economic
development, the cultural atmosphere may differ.

The degree of respect for the criminal laws, the degree of re-
sponsiveness to legal deterrents thus vary from one society to the other.
This variation is likely to be related to the degree of commitment to the
norms and norm integration, the degree of social cohesion, homogeneity,
and norm conflict, the degree of alienation from the political and social
system, etc., etc.

2. Differences between types of norms

There seems to be no doubt that the efficacy of the threat and the de-
gree of response to that threat do vary according to the type of norm
being protected by the threat. Some types of norms are likely to be obeyed
irrespective of sanctions while others are likely to be disobeyed frequently
despite provisions for sanctions (see further).

Tittle and Logan (1973) stress the fact that norms vary in the degree
of their generality, their importance, their legitimacy, and their legal sta-
tus. They deplore the lack of empirical data on the question and suggest
that research be done to establish:

(1)Whether sanctions are more likely to be successful in producing
conformity to rules that are widely shared or to those that are spe-
cific to a given situation;

(2)The relative effectiveness of sanctions in deterring violations of
rules generally felt to be very important and in deterring those of
less importance;

(3)The extent to which “legitimate” as opposed to “arbitrary” rules
are subject to enforcement by sanctions;

(4)Whether deterrence is more likely with legal norms than for other
norms; and

(5)Whether rules that have moral support are more enforceable by
sanctions than are those that lack such moral support.

3. Differences between types of behaviour

The efficacy of deterrence varies according to the type of behaviour
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prohibited by the law.!® Variations along this dimension include the per-
ceived intrinsic or utilitarian rewards of different types of behaviour as
well as rationality, emotionality or impulsiveness of each type. Further-
more, deterrence may be more or less effective depending upon the per-
ceived legitimacy of the criminal act, the strength of motivation to engage
in the prohibited behaviour etc. etc.

Tittle and Logan (1973) write:

Thus one could imagine that acts of rebellion, acts designed to create
martyrdom, or acts for the purpose of reinforcing deviant indentities
would be less deterrable than acts that have private utility-for the actor.
By the same token, deviance that stems from a sense of injustice may be
less deterrable than deviance that stems from attempts to exploit oth-
ers. Another possibly important distinction in this regard concerns the
position of the act in a series of potential deviant acts. Thus a first of-
fence may be more sensitive to sanctions than are repeated offences.
Some experimental evidence suggests that once a sanction threat has
failed to deter, its potency as a deterrent to further rule-breaking is
eroded.

4. Differences between types of law

An important distinction in this respect is suggested by Andenaes.
Referring to the variations in the effect of the criminal law on individual
motivation according to the character of the norm being protected by the
threat of punishment, he concludes that there is a substantial difference
between actions which are immoral in their own right, mala per se, and
actions which are illegal merely because they are prohibited by law: mala
quia prohibitum. In the case of the former the law supports the moral
codes of society while for the latter the law stands alone. In the case of
mala per se if the threats of legal punishment were removed, moral feel-
ings and the fear of judgement passed by the social environment would re-
main as powerful crime prevention forces. In the case of mala quia pro-
hibitum, inspiration to conformity to norms is essentially a matter of
effective legal sanctions.

Andenaes notes further that there are variations within each of these
two main groups. As a moral code, the law against incest is nearly univer-
sal, but violations are not punishable everywhere. It is rather doubtful
that the absence of the threat of punishment would seriously influence the
incidence of incest. The moral code against incest is so closely integrated
with family structure that there is little need for the support of the crim-
inal law. But stealing or tax-dodging are quite different in this respect
from incest. As Wilkins (1962) puts it “The average normal housewife
does not need to be deterred from poisoning her husband, but possibly
does need a deterrent from shoplifting”. In Andenaes’ view, the more ra-
tional and normally motivated a specific violation may appear, the greater
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the importance of criminal sanctions as a means of sustaining lawfulness.
Certain empirical studies, such as the ones already mentioned:

Waldo and Chiricos (1972) and Teevan (1973) have tried to find out
whether deterrence relationships to delinquency are any stronger for mala
prohibita offences (marijuana use) than they are for offences that are mala
in se (for ex. larceny, shoplifting). These studies hypothesized that “the ef-
fectiveness of deterrence varies in inverse proportion to the moral seri-
ousness of the crime”.

Waldo and Chiricos found that “for each of the certainty indices,
marijuana use seems more related than admitted theft activity to percep-
tions of the certainty of punishment”. They concluded that marijuana use
appears more likely than theft to be deterred by perceptions of the cer-
tainty of punishment. This was considered to be a confirmation of An-
denaes’ suggestion.

Teevan also found that “... perception of certainty of punishment is
more negatively related to incidence of mala prohibita marijuana use than
for mala in se shoplifting”.

5. Differences between individuals

It seems superfluous to say that the degree of amenability to police
deterrence, the degree of responsiveness to legal threats vary from one in-
dividual to the other and from one group to the other. Variations along
this dimension include age, sex, race, education, social class, etc. plus
variations in character and personality, degree of commitment to the
moral norms of society or to the conflicting norms of a particular group,
attitudes toward life and toward risks, degree of acceptance of authority,
degree of personal alienation from the political and social system, past ex-
perience, etc. etc.

As Andenaes (1965) puts it:

Citizens are not equally receptive to the general preventive effects of the
penal system. The intellectual prerequisites to understanding and as-
sessing the threat of punishment may be deficient or abstract. Children,
insane people and those suffering from mental deficiency are, for this
reason, poor objects of general prevention. In other cases, the emo-
tional preconditions are missing; some people more than others are
slaves of the desires and impulses of the moment, even when realizing
that they may have to pay dearly for doing so.

While it is impossible here to examine in detail all the variables which
are known to affect the degree of deterredness or deterrability a dis-
tinction between certain types of personalities can be made.

(1) The present-oriented versus the future-oriented
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This distinction refers to those individuals for whom the future plays
an important part in present thinking, and those whose thinking is mainly
centered around the present. For the present-oriented, an immediate gain
(no matter how small) may outweigh a future loss (no matter how great).
In relation to deterrence the future-oriented is more likely to be deterred
by the threat of sanctions than the present-oriented. The gratification de-
rived from the criminal act is in most cases immediate while the prospect
of punishment is quite remote.

(2) The optimist versus the pessimist

As already have been mentioned, objective sanctions and objective
risks of apprehension and conviction are rarely (if ever) correctly per-
ceived. People tend either to overestimate or to underestimate the risks in-
volved. Thus the optimists who are likely to underestimate the chances of
apprehension and conviction will be less deterred by the threat of pun-
ishment than the pessimists who are likely to overestimate those chances.

(3) The risk-taker versus the risk-avoider

Certain personalities enjoy taking risks (eg. the adventurer) while
other personalities do not like to take chances. In relation to deterrence
the first group is likely to be over-confident, to overestimate the chances
of apprehension and conviction and even to be stimulated by the risk in-
volved in the criminal behaviour. For the extreme types in this group, the
higher the risk, the greater is the attraction and the motivation to violate
the law. On the other hand, risk-avoiders are likely to overestimate the
risks to be more responsive to the threat of punishment,

(4) The reflective versus the impulsive

Zimring and Hawkins (1973) find the distinction between impulsive
and reflective persons to some degree analogous to the distinction be-
tween present-oriented and future-oriented persons. They further note
that human beings cannot be divided into two discrete classes: the im-
pulsive and the reflective. Some people are more apt to be moved by sud-
den impulse or swayed by emotion than others but they can hardly be
wholly unreflective all the time. At the opposite extreme infinitely pro-
tracted reflection about possible consequences would result in a complete
passivity. Most people are content with less thorough deliberation than
that.

In relation to deterrence, it can be assumed that persons guided by
impulse rather than judgement, premeditation, or reflection are by defini-
tion less likely to be restrained by threats because they are less likely to re-
flect on the consequences of their act (see Zimring and Hawkins, 1973).
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(5) The normal versus the abnormal

It is also difficult to divide human beings into two discrete classes:
the normal and the abnormal. [t is not easy to define what is normal and
what is abnormal or to draw a concrete line between normality and ab-
normality. It is much easier to describe certain deviations from the norm.
Human beings in general tend to avoid punishment and pain, however
some persons can suffer from guilt feelings and consciously or uncon-
sciously seek to bring punishment on themselves. Such persons are of
course unlikely to be deterred by the threat of punishment. We have also
mentioned earlier that certain types of insanity and mental deficiency can
render those suffering from them unresponsive or less responsive to crim-
inal sanctions.

6. Deterrence and social class

There seems to be strong evidence that points to the existence of a
certain association between deterrability and social status. Social status
can influence the responsiveness to legal threats in many different ways:

(1) There are reasons to believe that some of the personality types
mentioned earlier are more frequent among the lower classes of society
than among the upper ones, for example the “present-oriented type”.

(2) The knowledge of sanctions, of sanctioning outcome, of the risks
of being apprehended and convicted varies widely among the different
classes of society. There are also reasons to believe that estimations of
these risks vary from one social class to the other. It seems that the ten-
dency in the upper classes is to overestimate the risks while the tendency
in the lower classes is to underestimate them.

Tittle and Logan (1973) think that

... it seems likely that the lesser propensity of middle class people to en-
gage in ordinary crime may stem partly from a gross over-estimate of
the likelihood of apprehension for them personally and a conception of
punishment as more severe than it really is. They typically have little
personal contact with legal processes and therefore have no realistic
basis for judgement. Lower class persons, on the other hand, usually
have enough contact with the legal system to know that the likelihood
of apprehension and punishment is slight and to know that typical pun-
ishments are not unbearable.

(3) If the fear of punishment is a deterrent, then it is natural that this
fear should be stronger among those who enjoy high socio-economic sta-
tus (and thus have much to lose) than among those with a low socio-eco-
nomic status (and thus have nothing to lose). The personal cost of a crim-
inal sanction like imprisonment (loss of job, social stigma, loss of
community and family esteem, etc.) varies according to social class.
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Packer (1968) has noted that “Deterrence does not threaten those whose
lot in life is already miserable beyond the point of hope”.

Thus the subjective assessment of the risks involved and of the per-
sonal costs of punishment (what the individual stands to lose) may vary
not only from one person to the other but from one social class to the
other.

(4) Zimring and Hawkins (1973) suggest that personal success makes
an individual more susceptible to the influence of threats because success
determines the amount of investment in society an individual puts at risk
when committing a threatened behaviour.

In this sense it could be said that the man who has everything also has
everything to lose, as well as little to gain, from the commission of for-
bidden acts. ... It follows that those with a greater stake in life’s con-
tinuing as it has been will have more to fear from the legal threat of un-
pleasantness and social disapproval .

90




Chapter 3

Studies of Special Deterrence

RECIDIVISM LITERATURE

Measuring the special deterrent effect of punishment seems to be eas-
ier than measuring its general effects. The problem is usually stated in the
following terms: to what extent did the actual experience of punishment
deter the punished offender from future offences? Reconviction is taken
as a criterion for the failure of punishment as a deterrent while the ab-
sence of it is considered a proof of its success. Typical of this logic is the
statement by Jaffary (1963):

...on examination, the deterrent effect of punishment on the offender
himself appears to be less sure than the doctrine assumes. The high de-
gree of recidivism among Canadian offenders is in point. The magis-
trate experiences, day after day, the return of familiar names and men
who have done their time in prison and are again before him on a new
charge. Of prisoners in Canadian penitentiaries, four-fifths have served
at least one prison sentence in a penal institution; many have served re-
peated terms. In large cities with mobility of population and division of
courts, this parade of repeaters may be less apparent, but the magistrate
cannot overlook the growing length of the previous record sheet from
the Bureau of Criminal Identification presented to him before sentence
is pronounced. This obvious failure of deterrence on the offender him-
self must be recognized by the law. The constantly repeated fact of re-
cidivism negates much of the legal theory of the effect of punishment in
deterrence. Yet the doctrine continues without being seriously chal-
lenged on its validity.

Recidivism is not necessarily an indication that punishment is inef-
fective as a speical deterrent. Many other factors, rather than the ineffi-
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cacy of punishment, may be responsible for the repeating of the offence or
for the commission of other offences.

On the other hand, the absence of recidivism does not necessarily
mean that punishment has been effective. The non repeating of the of-
fence can be due to many factors other than the experience of pun-
ishment. It is possible that the offender would not have repeated his of-
fence anyway even if he had not been punished. In fact, studies of hidden
delinquency tend to show that many of those who during adolescence
have committed delinquent acts and have never been detected nor ar-
rested cease to commit these offences without having ever been punished
for them. Gold and Williams (1969)2 concluded on the basis of their
study “that what legal authorities now commonly do upon apprehending
a juvenile for his delinquent behaviour is worse than not apprehending
him at all”. The authors claim to have demonstrated “that apprehension
itself encourages rather than deters further delinquency” and that the
“non-apprehension of juvenile offenders” would be “likely to effect a re-
duction in their delinquency”. '

Similar findings have given birth to a new popular approach in crim-
inology: “the labelling approach™ and to “the interactionist theories”.

On the other hand, when the punished offender has been subjected to
a certain treatment or to some rehabilitative measures the assessment of
the efficacy of punishment as a special deterrent becomes more compli-
cated since it would be difficult to say whether he refrained from future
offences because of fear of punishment or as a result of the treatment.

Walker (1968) seems to be of the opinion that the absence of recidi-
vism is usually the result of the experience of punishment:

...a man who refrains from committing further offences after he has
been subjected to some penal measure may do so because he wishes to
avoid the same or a more severe penal measure in the future, because he
now resists temptation from other motives, or because he no longer
feels temptation. Common sense and experience tell us that the last of
these is a very rare transformation; we are entitled to assume that in all
but the exceptional case the efficacy of a penal measure is attributable
either to individual deterrence or to some more subtle process of learn-
ing to resist temptation to which I have applied the term ‘reform’, in an
attempt to beg no questions to its nature. Such evidence as there is sug-
gests very strongly that both processes take place. It is highly unlikely
that the after effects of, say, six months spent in an overcrowded local
prison can be anything more than a deterrent, just as it is highly un-
likely that the influence of probation is mainly deterrent.

Researchers studying recidivism have generally failed to distinguish
between the deterrent and reformative aspects of individual prevention.

There have been a few attempts to discover the extent to which penal
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measures have succeeded in changing the attitudes of offenders. But
most researchers have been content merely to count the numbers of of-
fenders who, having been dealt with by the penal system, have appar-
ently succeeded in staying out of trouble for a fairly short period after-
wards—without investigating the extent to which those offenders were
actually ‘reformed’ by the treatment or punishment they received.
(Hood and Sparks, 1970).

Hood and Sparks (1970) underline some of the methodological prob-
lems involved in research on special deterrence:

(1) Definitions of success and failure: All studies of the effectiveness
of punishments and treatments use reconviction as a criterion of failure,
whether or not they use other criteria as well. A simple dichotomy of ‘suc-
cess’ and ‘failure’ is obviously too crude to take many important differ-
ences into account.

(2) What should be the length of the follow-up period? The follow-up
should neither be too short nor too long. A five year period seems long
enough in view of the many studies which have shown that almost all of
those offenders who will ever be reconvicted after punishment or treat-
ment are reconvicted within five years.

(3) Many follow-up studies have been concerned with a single form
of punishment or treatment while few have tried to compare the relative
effectiveness of two different penal measures.

(4) Punished offenders may commit crimes during the follow-up pe-
riod without being caught. Even when they are caught the criterion of
reconviction can be elusive since many offences (such as many non-indict-
able offences, offences by juveniles) are difficult to trace (see Walker,
1968).

A. How high are recidivism rates?

In most countries basic information about recidivism is not routinely
collected, and there may thus be widespread misconceptions about the
number of persons reconvicted. Even in the United States, statistics of the
after-conduct of federal prisoners are not published (Hood and Sparks,
1970).

Estimates of recidivism rates in countries where no official data is
available, vary from 50% to 80%.

Glaser’s (1964) study of the American federal prison system based on
over a thousand men released in 1956 showed that in a follow-up period
of four years only 31% were re-imprisoned, and another 4% were recon-
victed but not re-imprisoned.

Canadian court statistics for 1967 show that 40% of those convicted
had previous convictions, while 27% were not previously convicted. For
the remaining 33% the information was not available.
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B. What factors are usually associated with reconviction?

Broadly speaking, most researchers have found that an offender’s
chances of recidivism are greater, the more previous convictions he has,
the shorter the time since his last conviction, the younger he is, and the
younger he was when first convicted; men have higher reconviction rates
than women, and offenders against property generally have higher recon-
viction rates than those committing offences of violence (Hood and
Sparks, 1970).

In short, variables related to the offender and variables related to the
offence seem to be far more important than variables related to pun-
ishment itself.

C. Are certain punishments more effective than others?

As we have mentioned earlier the differential impact of various pun-
ishments can be related to a large number of variables. The difficulty of
controlling for such variables makes it difficult to give a definite answer to
the question. The best way to measure and compare the differential effects
of various punishments is by means of controlled studies. However the
major barrier to such controlled studies of different punishment regimes,
other than inertia, is the objection that such methods require treating
groups of similar offenders in different ways—a practice that many see as
ethically obnoxious (see Morris, 1966: Zimring and Hawkins, 1973).

In spite of this some general conclusions can be based on the findings
of research done up to date:

(1) For many offenders, probation is likely to be at least as effective
in preventing recidivism as an institutional sentence.

Wilkins (1958) found no significant difference in the reconviction
rates (in a three year follow-up) of a group of 31 offenders placed on
probation in an English higher court, and a group of 31 individually
matched controls most of whom received institutional sentences.?!

Babst and Mannering (1965) followed up 5,274 adult male offenders
in Wisconsin, and compared the reconviction rates (in a two year period)
of those placed on probation, with those put in prison and paroled. When
type of current offence, criminal record and marital status were held con-
stant, it was found that the success rate of probation was about the same
as that of imprisonment for recidivists, and was significantly better for the
first offenders.?2

In his study for the British Home Office Research Unit, Hammond
(1969) found that the reconviction rates of offenders placed on probation
were broadly comparable to those of offenders given institutional treat-
ment, when expected reconviction rates were taken into account. In a re-
assessment of the earlier Cambridge study of probation, Hammond sug-
gested that it showed that when expected reconviction rates were taken
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into account, the effectiveness of probation was about the same as that of
other treatments for first offenders, but slightly better than expected for
recidivists; in his own study, recidivists also did relatively better on proba-
tion than first offenders.23

(2) Some authors report that fines and discharges are more effective
than either probation or imprisonment for first offenders and recidivists
of all age groups. This was one of the findings in Hammond’s study. Hood
and Sparks (1970) cite other evidence suggesting that many of those now
placed on probation, in both England and the United States, could be
dealt with by a nominal measure such as a fine or discharge without in-
creasing the risk of reconviction.

Nancy Goodman (1965)2 investigated the effectiveness of commit-
ment to the Manchester Senior Attendance Centre and compared it with
the efficacy of fines. She found that “little difference appears in the rela-
tive effectiveness of the two penalties as regards subsequent offending ex-
cept the delaying of minor reoffending in the centre boys”.

D. Is lengthy incarceration more effective than shorter incarceration?

It seems that longer institutional sentences are no more effective in
preventing recidivism than shorter ones. Thus time served can be reduced
without increasing recidivism,

Numerous studies support this statement.

Morris studied the question whether the length of the periods of im-
prisonment imposed on 302 confirmed recidivists had any effect on the
duration of their subsequent periods of freedom. The entire group were
failures, in the sense that they were in the convict prisons of England; all
had lengthy criminal records. It emerged that the length of each period of
penal confinement had no measurable effect on the subsequent interval
between discharge and reconviction (Morris and Zimring, 1969).

A British study (1960) reported in the Council of Europe publication
“Juvenile Delinquency in Post-war Europe” examined the results of vari-
ous methods of treatment. It was found that “a short prison sentence pro-
duced the same results, in terms of recidivism, as a prolonged period of
Borstal training, on the same type of boys of the same age group”.

“One is driven to the conclusion that all forms of penal treatment
give exactly the same result on the same kind of individual” (Halmos,
Keele eds. 1965).

Mannheim and Wilkins (1955) found that above average periods of
detention in Borstal seemed to yield no better results than a period of
about a year, for boys of all risk groups.

Benson (1959) and Banks (1964) have found no differences in recon-
viction rates among boys aged 17-21, as between imprisonment or de-
tention lasting three or four months, and Borstal training lasting on aver-
age over a year. Supportive evidence for this view also comes from Week’s
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study (1958) of the Highfields experiment in New Jersey, in which it was
found that sentences of 3 to 4 months in an open institution, with a liberal
regime and group counselling, produced about the same results as a two-
year reformatory sentence (Hood and Sparks, 1970, p.190).

Hammond and Chayen found very little difference in the recon-
viction rates of persistent offenders given sentences of under four years,
and those given preventive detention lasting in most cases seven or eight
years; they also found that it made no difference whether the offenders
were given five, six, seven or eight years’ preventive detention, or were re-
leased after two-thirds or five-sixths of their sentences (Hood and Sparks,
1970).

A study by Taylor, at the Prison Department in England, found that
three-year sentences of corrective training produced results which were
slightly (though not significantly) worse than two-year sentences (ibid, p.
190).

The U.S. Supreme Court Gideon decision required the State of Flor-
ida to discharge 1,252 prisoners long before the normal release dates.
These were indigents who had been tried for felonies without counsel.

The Florida Department of Corrections selected for the study 110 of
these early released and 110 full-term releases matched in great detail for
equally serious criminal histories and other significant factors. None of
these persons were placed under parole supervision. Twenty-eight months
after discharge, 13.6% of the Gideon early release group had returned to
criminal activity compared to 25.4% of the full-term release group.?’

In 1959 The California Women’s Board of Terms and Paroles
changed parole policies. The median time served each year from 1957-
1959 was 24 months. By 1965 the median stay was reduced to 12 months.
The prison return rate in 1959 for those paroled 2-3 years earlier (who had
served 24 months) was 35.3%. The prison return rate in 1964 for those pa-
roled 2-3 years earlier (who had served only 17-20 months) was 28.8%.2¢

In 1958 Washington decided to reduce the median time served in the
state prison. In three years median stay was reduced from 30 months to
approximately 20, and this policy has been maintained since 1961.

The recidivism rate in Washington since 1961 has not changed sig-
nificantly. The failure rates (after two to three years parole) continue to
vary from year to year within a small range.?’

The California Department of corrections compared 315 parolees
who had served jail sentences and were then reinstated on parole, with 194
who were returned to prison as technical violators following their jail sen-
tences. The two groups were well matched with regard to commitment of-
fence, age; race, and narcotic history.

The jail group served an average of seven months. The prison group
served an average of 20 months. The ultimate parole success of both
groups after reparole was the same: 45 percent.28

Since most studies showed that lengthy incarceration is not more ef-
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fective in preventing recidivism than shorter one or than other penal mea-
sures, The California Assembly Committee on Criminal Procedure (1968)
concluded that

Incarceration, especially lengthy incarceration, for many offenders is a
misuse of public funds better allocated for local law enforcement and
local rehabilitation. ..

The State of California may be spending $30 million each year for the
lengthy incarceration of lesser offenders whose rehabilitation could be
better accomplished elsewhere at much less expense. Prison cost sav-
ings from earlier parole could also be used in the improvement of local
law enforcement—a more effective deterrent to crime.

E. Conclusion

Recidivism rates appear to vary greatly for different types of crime
and for different types of offenders. More research is needed to establish
what types of offences or what types of offenders are relatively immune to
the influence of intimidation.

On the basis of existing evidence it appears that there are persistent
offenders who are very likely to be reconvicted whatever is done to them.
On the other hand there are offenders who have relatively good chances of
avoiding reconviction no matter what penal measure they were subjected
to. Between these two extremes there is a group of offenders, probably the
largest group, for whom differential sentencing is needed and for whom
the choice of sentence makes a difference.

Walker (1968) enumerates the following groups:

(a) those who will go straight whatever the sentence;

(b) those who will not go straight whatever the sentence;

(c) those who will go straight if given a certain sentence but not any
of the others;

(d) those who will go straight if given one of two sentences, but not
the others;

(e) and so on, until the group is reached for whom there is only one
ineffective sentence.

The development of a typology of crime and of the criminal would,
no doubt, be very useful in selecting appropriate deterrent measures.

Although evidence gathered up till now would justify a certain skep-
ticism regarding the special deterrent effects of punishment, it does not
allow us to completely discard the concept as having no utility.

Even if more studies in the future would cast more doubt on the effi-
cacy of legal punishment as a special deterrent, the general deterrent effect
would still have to be confirmed or disproven, since it is possible that legal
punishment may not be an effective individual deterrent (or may even
have a crime-inducing effect on the punished offender) yet have a re-
taining effect on others.
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Conclusion

Deterrence remains the corner stone of our penal system although its
efficacy has not yet been scientifically proven. The scientific study of de-
terrence is only beginning. Research on deterrence, especially general de-
terrence, is in an early stage of development and has a long way to go be-
fore the basic issues are clarified and before major hypotheses are verified.
More research is needed to gain insight into the dynamics of deterrence.
Deterrence is a very complex process. Sophisticated methodology and
complex research design are needed. The most adequate methodology,
that is controlled experiments, is not only difficult but also raises serious
ethical questions.

The doctrine of deterrence is based on many assumptions. Many of
these assumptions are seriously challenged and have never been ade-
quately verified. Some of the assumptions are not even susceptible of sci-
entific validation.

There are several ways in which punishment of offenders may act as a
deterrent. Thus there exist different types of deterrence. Students of deter-
rence usually distinguish between general deterrence: the impact of the
threat of punishment on the general population or on potential offenders,
and special or specific deterrence by which is meant the impact of the ac-
tual experience of punishment on the punished offender.

Opponents of deterrence challenge the doctrine not only on grounds
of efficacy but also on grounds of morality and economics. They also
point out to the difficulty in reconciling the severity of punishment with
its certainty, to reconcile deterrence with rehabilitation and finally note
that the most severe penalties seem to be reserved for offences and offend-
ers least likely to be deterred by the threat of punishment.

There seems to be no doubt that deterrence has its limits. It cannot be
very effective in certain situations, with regard to certain types of offences
and certain types of actual or potential offenders.

Deterrence seems to be irrelevant to the bulk of the population, to
the mass of people who have adequately introjected the moral norms of
their society. If it is effective it will only be so with regard to the “marginal
group” which consists of the entire class of persons who are objectively on
the margin of a particular form of criminal behaviour.

The efficacy of deterrence depends on a very large number of vari-
ables. This makes research on the problem all the more difficult since
every effort has to be made to control each of the different variables.

There have been two different approaches to the study of general de-
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terrence: the ecological approach and the perceptual approach. Studies of
the ecological approach have tried mainly to test the severity and the cer-
tainty hypotheses. Studies of the perceptual approach have tried to assess
the degree of public knowledge of criminal sanctions as well as the gap be-
tween objective risks and subjective risks as perceived by offenders and
non-offenders. ]

Studies of the impact of legal sanctions on crime rates suffer from
many weaknesses and shortcomings. In spite of their limitations, they
tend to show that certainty of punishment is related to variations in crime
rates while severity of punishment is not. The level of urbanization also
appears to have some influence on the extent to which certainty of pun-
ishment is associated with offence rates. The studies show that criminal
homicide is quite different from other offences. Finally, they demonstrate
that social factors have a considerably greater effect on crime levels than
does the threat of punishment.

Studies of the impact of sanctions on the incidence of specific of-
fences do not offer an ultimate proof for or against the deterrence hypoth-
esis. Some offences are more likely to be deterred than others by the
threat of punishment. Stricter law enforcement seems to have a deterrent
effect on certain offences. Finally, physical deterrents which render the
commission of certain crimes more difficult and less tempting seem to be
more effective in reducing the incidence of these offences than is the threat
of punishment.

The public, in general, seems to be highly ignorant of criminal sanc-
tions. However, the hypothesis that “the persons with the most knowledge
of the penalty are those likely to engage in the prohibited behaviour” does
not appear to be founded.

There are reasons to believe that the efficacy of deterrence is related
to the perceptual rather than the objective reality of the threats. There
seems to be a negative relationship between perceived certainty of pun-
ishment and delinquency. Again, there is no support for the hypothesis
that perception of severity of punishment is negatively related to deviance.

Delinquent boys seem to perceive their chances of arrest if they com-
mitted crimes to be significantly lower than the personal chances esti-
mated by non-delinquents.

The degree of sensivity and of responsiveness to legal threats varies
from one society to the other. It also varies according to the type of norms
being protected by the threat and according to the type of behaviour pro-
hibited by the law. Finally the sensitivity to punishment as a deterrent var-
ies from one individual to the other. Variations along this dimension in-
clude age, sex, race, education, social class, plus variations in character
and personality, degree of commitment to the norms of society or to the
conflicting norms of a particular group, attitudes toward life and toward
risks, degree of acceptance of authority, degree of personal alienation
from the political and social system, past experience, etc.
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Studies on special or specific deterrence include studies of recidivism
and experimental research on punishment.

Recidivism rates appear to vary greatly for different types of crimes
and for different types of offenders. More research is needed to establish
what types of offences and offenders are relatively immune to the influ-
ence of intimidation and what types are the most likely to be intimidated.

There do not seem to be a considerable difference in the effectiveness
of different types of sanctions. Furthermore, lengthy incarceration does
not seem to be more effective than shorter incarceration in preventing
recidivism.

Experimental studies on punishment show that punishment adminis-
tered under certain conditions can be an effective technique to suppress or
control behaviour. The effectiveness of punishment is dependent on many
variables. Among the important variables is the timing of the punishment
(contingency between response and punishment), severity and intensity of
punishment, frequency and certainty of punishment, the degree and the
type of motivation behind the punished behaviour and the availability of
an alternative response. Other variables related to the effectiveness of
punishment are the affective bond between agent and recipient and the at-
titude of the recipient of punishment towards the norms underlying the
punishment.

Punishment can have serious side-effects or undesirable by-products.
For this reason many behaviour scientists recommend that punishment,
as a technique for modifying, suppressing or controlling behaviour, be re-
placed by other alternatives. Among other things, they suggest extinction
and the provision of viable alternative responses as effective alternatives
to punishment,

Limitations of experimental studies of punishment are mainly due to
the type of organisms used in the experiments, to the types of punishment
administered and to the differences between controlled conditions in the
laboratory and actual life situations.

In spite of their limitations, findings of these studies can have certain
important implications for the criminal policy. They show that the neces-
sary conditions for the effectiveness of punishment are very different from
those under which punishment is currently administered by the legal sys-
tem. Moreover, they show that the ideal punishment situation, that is a
situation in which the misbehaviour is invariably detected and reliably
evokes appropriate and immediate punishment, is probably one which
can never be achieved in actual life.
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Notes

ICertainty of punishment was calculated for three time periods, 1950, 1960, and 1963.
The general format for certainty measures is given by the 1950 index:
1950 Admissions to Prison “X” offence

Mean of “X” crimes known to the Police in 1949 and 1950
Severity of punishment for 1960 and 1964 were given by the “median length of sentence
served by state prisoners released in 1960 and 1964 respectively”.

24 good example is the California study “ Public knowledge of criminal penalties”.

3See Middendotf, 1968, pp.64-65

{Risto Jaakkola & Hannu Takala (1971) The problem of drunken driving in Finland
Helsinki: Institute of Criminology.

SThis is quite similar to what has happened in Britain, in Germany and in certain other
countries.

6Lovald, Keith & Stud, Holger R. (1968) The revolving door: reactions of chronic
drunkenness offenders to court sanctions. Journal of Criminal Law, Criminology and Police
Science, 59 (4) 525-530.

"This again indicates that a change in attitudes usually accompanies the change in pen-
alties, the more severe penalties become, the more permissive the attitude becomes at least
towards marginal cases or towards first violations.

8Bad-cheque writing qualifies as a “typical” property crime. Property crimes constitute
the bulk of criminality. According to the California Study (1968) 14% of yearly admissions
to California State Prison are bad-cheque offenders while in Wisconsin 169 of yearly admis-
sions are for the same offence.

9A good example is that of increasing penalties for marijuana offences and for attacks
on police officers in California.
1"The 1956 Conmnecticut speeding crackdown is a good example,

"Quoted by Mannheim, Social Aspects of Crime in England between the Wars. 1940,
pp. 156-157.

12]. S. Press (1971) Some effects of an increase in Police manpower in the 20th precinct
of New York City. New York: Rand Institute,
3President’s Crime Commission. The Police (75), p. 58.

14Singer, B. F. (1970) Psychological Studies of Punishment. California Law Review
Vol. 58. pp. 405-443.

15See also Wootton, B. (1963) Crime and the Criminal Law. London: Stevens. p. 98
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16Willcock, H. D. and Stokes, J. (1968) Deterrents und Incentives to crime among
vouths aged 15-21 years. Government Social Survey. The data given here is based on Nigel
Walker’s review of the study in his two books: Crime and punishment in Britain (1965) sec-
ond edition (1968) Edinburgh: Edinburgh University Press, page 242 and Crimes, Courts
and Figures (1971) Penguin Books, pp. 98-103.

17Goodman, L. H., Miller, T., De Forrest, P. (1966) A study of the deterrent value of
crime prevention measures as perceived by criminal offenders. Bureau of Social Science Re-
search, Inc.

18K lette, (1966) On the functioning of the Swedish legislation concerning drunken
driving. Unpublished, quoted in Andenaes (1968) p. 90 and in Zimring & Hawkins (1973) p.
163-164.

19This point will be discussed in more detail in the next chapter.

20Gold and Williams (1969) National study of the aftermath of apprehension. 3
Prospectus 11.

21See Hood and Sparks (1970) p. 186
2| bid
21bid

2#Nancy Goodman (1965) Manchester Senior Attendance Centre, 5 British Journal of
Criminology pp. 275, 288.

BCalifornia Assembly Committee in Criminal Procedure (1968) Deterrent effect of
Criminal sanctions.

6] bid

7]bid

2]bid
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Introduction

The traditional argument of those who believe in the social deterrent
effects of punishment contends that the example set by a criminal getting
punished will discourage other persons from committing similar crimes.
This conception is one of vicarious punishment, that is, other individuals
will not commit such crimes because they will anticipate that they will be
punished similarly. As a corollary to the main hypothesis, it is argued fur-
ther that the more severe the punishment meted out to the criminal, the
greater the deterrent effects for others. Individuals are more threatened by
severe than lenient punishment. With such logic, many citizens ask for the
return of capital punishment and for heavier sentences handed down in
order to control crime.

Several studies have attempted to test these notions, that is, the ques-
tion of whether punishment does deter. The research seeks to discover
whether changes in severity of punishment, measured perhaps by length
of sentence served, or certainty of punishment, measured by the propor-
tion of criminals imprisoned out of the total number of crimes, show any
consistent relationship to changes in crime rates (see Fattah, 1972; Tee-
van, 1972). Such investigators usually attempt to test the long standing
hypotheses of Bentham (1843) that celerity, certainty and severity of pun-
ishment are inversely related to the incidence of crime. The quicker, the
more certain, and the more severe the punishment, the less crime there
will be. The less often stated obverse is that the slower, the less certain and
less severe the punishment, the more crime there will be.

Other researchers, especially social psychologists, have examined
how the potential or actual criminal perceives the probability of pun-
ishment, how Ae defines certainty, or severity, if indeed he does perceive
such variables. The type of punishment, how it is perceived, or perhaps
gven more importantly, if it is perceived, are among the issues posed by re-
searchers concerned with subjective measures of deterrent effects.

This report subscribes to this latter position, that subjective percep-
tions of the certainty and severity of punishment must be examined in
order to demonstrate deterrent effects. Data on subjective perceptions of
punishment and subsequent incidences of theft and breaking and entering
are presented. The overall purpose is to study the question: will increasing
the punishment meted out to convicted thieves deter other potential
thieves?

The report contains four sections. Part one discusses recent studies
on subjective measures of deterrence, the second section describes the
methodology of the current research. In part three are the data. Section
four concludes the paper with a discussion, a summary and implications
of the research. A brief bibliography follows.
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1 Subjective Measures of Deterrence

Increasing numbers of sociologists have taken the position that the
individual’s subjective perceptions of certainty and severity of punishment-
may be different from the actual or objective certainty and severity and
further, that these subjective perceptions are more important than actual
conditions in the deterrence of deviance.

Henshel and Carey (1971) argue for instance, that between actual
sanctions and offence rates there is an individual who first may or may
not perceive sanctions, second, may or may not calculate the risks in-
volved and third, makes a decision to commit or not to commit an of-
fence. For the threat of punishment to be an effective deterrent it must
exist for that individual. If the individual “holds no cognition relative to
the punitive sanction (i.e. it has not been heard of, believed in, or felt ap-
plicable), then the objective existence of sanctions with specified levels of
severity, certainty, swiftness is of no consequence...” (Henshel and
Carey, 1971, p.5).

Several sociologists recently have made empirical tests of these no-
tions. Each will be discussed in chronological order. First, Claster (1967)
tested the hypothesis that perceptions of increasing certainty of pun-
ishment should deter deviance. Briefly, to summarize, he found that: (1)
although incarcerated, delinquents do not underestimate certainty of pun-
ishment for others more than do non-delinquents, thus no relationship
between general certainty of punishment and delinquency; (2) they, more
than non-delinquents, perceive that it is unlikely in a hypothetical situ-
ation that they themselves (personal certainty) would be caught for com-
mitting certain offences. Claster interprets the first finding as evidence
against, and the second finding as evidence for the deterrence hypothesis.
We would argue, however, that Claster’s first finding may be irrelevent to
the deterrence hypothesis. If the delinquents perceive for themselves a
lower certainty of punishment, then their perceptions concerning the cer-
. tainty of punishment for anonymous others may not be salient for them.
Their actions are determined by their perceptions of the risks to them-
selves and not by their perceptions of the risks to others. In this case the
calculations of the two risks are not positively related.

Jensen (1969) attempted to improve Claster’s study both by using
self-reported delinquents and a general measure of deterrence rather than
Claster’s institutionalized sample and deterrence for specific offences. His
study was an advance because of his wider sample but perhaps a step
backward because of his deterrence measure. In effect he was relating the
broad certainty of punishment for all offences to specific offence rates. It
could be argued that the potential criminal thinks of the certainty of pun-
ishment for the specific crime he is planning and not the certainty of pun-
ishment for all crimes. This lack of comparability, however, should reduce
any deterrent effects and bias results against the research hypothesis.
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Briefly, Jensen found that as perceptions of certainty and punishment de-
crease, both self-reported and officially recorded delinquency increase.
The deterrence hypothesis thus is supported again.

Both studies thus give some support to a deterrence hypothesis, and
more importantly, they do so using different populations and different
measures of deterrence. To reexamine perceived certainty of punishment
for a different population and for different offences and to examine sever-
ity, Waldo and Chiricos (1972) collected data from university students on
their perceptions of: (1) maximum prison sentences both for possession of
marijuana and theft under $100 (severity); (2) the likelihood that someone
like them would be caught by the police for those offences (personal cer-
tainty); (3) the probability of anyone being caught by the police for those
offences (general certainty); (4) personal marijuana use and theft.

Waldo and Chiricos, unlike Claster, found that individuals who per-
ceive a higher certainty of punishment even for anonymous others are
slightly less likely to smoke marijuana and to engage in theft than those
who perceive a lower certainty. These data support the deterrence hypoth-
esis and this support is even stronger using the personal certainty measure
of perceived likelihood that “someone like them would be arrested”. The
great majority of the students, however, feel that it is unlikely that some-
one like them would be caught. Again, we would argue that the more im-
portant measure of certainty is what the individual perceives to be his
probability of punishment as measured by the personal certainty ques-
tions. That general deterrence in this instance is also negatively related to
crime may be a function of a positive relationship between personal deter-
rence and general deterrence, that is, an individual who perceives it as
likely that someone like him would be punished may also perceive it likely
that anonymous others similarty would be punished.

Waldo and Chiricos found self-reported marijuana use and theft un-
related to variations in perception of severity of punishment. Those re-
spondents who perceive a higher severity of punishment do not report sig-
nificantly fewer offences than those who perceive a lesser severity.

Waldo and Chiricos also reasoned that if perceptions of certainty of
punishment do deter, then the effects of that deterrence should be greater
for marijuana use than for theft. Offences wrong in themselves, mala in se,
such as theft, should be avoided first because they are wrong in themselves
and only second because of fear of punishment. Offences wrong because
they are prohibited, mala prohibita, such as marijuana use, however,
should be avoided less because they are wrongin themselves and more be-
cause of fear of punishment., Waldo and Chiricos found limited support
for this hypothesis.

Thus three independent studies had shown that a higher perceived
certainty of punishment was associated with a lower deviance rate. The
only one to study severity showed it to be unimportant. Why was severity
not important? It was to answer this question and others that Teevan
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(1973) collected data from a sample of Canadian university students on
their: (1) perceptions of certainty of punishment for all Canadians for
marijuana use and shoplifting; (2) perceptions of severity of punishment
for all Canadians for marijuana use and shoplifting; (3) how the individ-
ual felt about going to prison; (4) personal marijuana use and shoplifting.

The students were not asked for their perceptions of the certainty and
severity of punishment for themselves or “someone like them” because of
a possible contamination effect of their past deviance on these percep-
tions. If they had been deviant previously, then their punishment or lack
of punishment for that deviance would bias their perceptions of pun-
ishment. Those caught and punished might perceive a higher certainty of
punishment while those not caught might perceive a lower certainty. Since
more respondents had been deviant and unpunished than deviant and
punished, the result would have been to increase the relationship between
perceived low certainty and high deviance. This conclusion would have
been unwarranted since the perception of punishment could have come
after and not before the deviant behaviour. However, since few had ex-
perienced any severity of punishment, it was felt safe to measure perceived
personal severity of punishment.

Instead of personal certainty, respondents were asked for their per-
ceptions of the certainty and severity of punishment for all Canadians.
Admittedly these perceptions may deter less than perceptions of personal
punishment, but to overcome the above limitations these questions were
substituted. Moreover, if the perceptions of punishment for others is
negatively related to deviance, then one cautiously can infer that there
may be a similar and perhaps greater deterrent effect for perceived per-
sonal certainty and severity of punishment.

The hypotheses for the study were: (1) those responses who perceive
higher certainty should commit less deviance; (2) that the negative re-
lationship between severity of punishment and offences should be found
only for those respondents who perceive a level of certainty high enough
to make severity salient. Thus Teevan raised the point that severity may
be unimportant because the certainty is so low as to make it irrelevant. If
a higher certainty is perceived, then severity may be important.

Analysis of the data revealed again there is a weak negative re-
lationship between perception of certainty of punishment and self-re-
ported deviance. As stated previously, the deterrence measure used was
one of general deterrence for all Canadians and not personal deterrence
for the individual. Were that latter variable measured, a stronger re-
lationship might have been found. Concerning severity of punishment the
deterrence hypothesis was unsupported since those individuals who per-
ceive a more severe punishment for other Canadians are not less deviant
than those who perceive a less severe punishment. However, as predicted,
when controlling for certainty, that is, examining only those respondents
who perceive a higher certainty, .then those respondents who perceive a
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higher severity commit less deviance. It should be noted again, as in the
Waldo and Chiricos study, that very few respondents perceive a high cer-
tainty of punishment. Thus severity is salient for a very small proportion
of the population.

Using a different measure of severity, a personal measure which re-
quested the students’ predictions on the experiences of prison, the deter-
rence hypothesis of higher severity, and lower deviance was supported for
both high and low certainty. Again, the individuals perceptions about his
own punishment are crucial in deterring or failing to deter him from
deviance.

The relationship between the deterrence variables and deviance
showed mixed results for the mala prohibita/mala in se distinction. The
mala prohibita offence, marijuana use, was not always deterred more by
perceived higher certainty and severity of punishment than the mala in se
offence, shoplifting. A possible explanation is that in both the Teevan and
Waldo and Chiricos studies the sociologists are making the distinction.
Respondents were not asked how they perceived the offences. Some may
have perceived shoplifting to be mala prohibita—*it hurts no one” and
“stores should be ripped off”. Some may have defined marijuana use as
mala in se. Using the respondents’ definitions, mala in se offences may be
less affected by threats of punishment than mala prohibita offences.

Finally, Teevan tried to use perceived certainty and severity of pun-
ishment as intervening variables between gender, social class and devi-
ance. He questioned that if boys, more than girls, use marijuana and
upper class respondents more than lower class, is it perception of pun-
ishment which deters girls and lower class respondents from marijuana
use? The data reveal that it is not fear of punishment which deters girls
and lower class respondents from marijuana use. Controlling both for
perceived levels of certainty and severity of punishment, boys and upper
class respondents are still over-represented among marijuana users. Other
variables are needed to explain these gender and social class variations.

In a second study, Teevan (1974) again examined the relationship be-
tween perceived certainty and severity of punishment and marijuana use
and shoplifting. In this research, however, secondary school students were
studied, a group both more representative than university students of the
general population and perhaps more vulnerable to pressures toward de-
viance. In a second modification of previous research, the mala in se/mala
prohibita hypothesis was reexamined using the respondents’ definitions of
the laws as mala in se, “basically a good law because that behaviour is
wrong” or mala prohibita, “basically a bad law because that behaviour is
not really wrong”. Finally, respondents’ perceptions of how they felt
before they committed the deviant act were elicited.

The results of this study are in basic agreement with the previous
studies with several exceptions. Perceptions of higher levels of certainty of
punishment for others appear to deter marijuana use but not shoplifting
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among the high school students. The relationship is not strong, however.
When the students were asked to remember how they felt before their ille-
gal acts (or how they presently feel if they had not committed any illegal
acts) then perceptions of higher certainty of punishment appear to deter
both marijuana use and shoplifting. The two potential problems with
these latter results are accuracy of recall and temporal order, as previously
mentioned. Does the perception that one is unlikely to be caught precede
or come after the deviance and similarly does the perception that one is
likely to be caught precede or come after the decision nof to commit the
acts in question?

Variations in perceived severity of punishment were not related to
levels of deviant behaviour, and this finding cannot be explained by argu-
ing that perceived certainty is so low as to make severity irrelevant. Sever-
ity of punishment for all Canadians is unrelated to deviance even among
those respondents who perceive a higher certainty of punishment. How-
ever, recalled perceptions of perceived severity before the act were nega-
tively related to deviance but again this finding is subject to the above crit-
icisms of temporal order. Overall, certainty of punishment is more
important than severity.

Only for shoplifting was there an interaction between perception of
the validity of the law against the offence as either mala prohibita or mala
in se and deterrence. In that instance perceptions of the law as mala pro-
hibita revealed a deterrent effect of increased certainty of punishment and
decreased shoplifting. For severity of punishment and shoplifting and for
certainty and severity of punishment for marijuana use there was no inter-
action. Only the first order relationships of increasing certainty and de-
creasing marijuana use and of perceiving the law as mala prohibita and in-
creased marijuana use appeared.

Thus, the prediction that those respondents who perceive offences as
mala in se should be less vulnerable to threats of punishment because they
agree with the law than those who perceive them as mala prohibita was
supported for shoplifting only. The lack of support for marijuana may
arise because so few of the respondents perceive a high certainty of pun-
ishment for marijuana use. The belief that one can get'away with mar-
ijjuana use may be so pervasive that the added effects of also challenging
the validity of the law may be negligible. If more respondents perceived a
higher certainty of detection, then perhaps those who believe the law
invalid might be deterred more than those who believe it valid. At present,
however, the low level of certainty is of greater importance.

Summary

For all five studies then, there is a weak deterrent effect from per-
ceived increases in certainty of punishment. The consistency of this result
for different populations and different offences is important. The weak-
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ness of the relationship is also important. A possible explanation, in addi-
tion to the argument that people are law abiding because they are social-
ized to be and not out of fear of punishment, may rest in the limit and/or
the range of perceptions of certainty of punishment. First, the maximum
perceived certainty of punishment for some offences may be so low as to
be below a threshold of salience for many individuals. Second, if the per-
ception of certainty of punishment varied between 25% and 959, then a
perception of higher certainty might be associated with lower deviance
rates. However, in Teevan’s first study, for example, the perceived cer-
tainty of being caught for marijuana use varies from 0-25%. Thus the dif-
ference between the higher and the lower certainty may be unimportant.
The range may be too narrow and/or the maximum may be too low for
higher certainty to have an effect in reducing deviant behaviour.

Severity of punishment is not as much as a deterrent to deviance as is
certainty. In one study, the combination of higher certainty and increases
in severity are related to decreased deviance rates but in another study
they are not. Overall, the evidence argues against any strong deterrent ef-
fect of increased severity of punishment.

Il Methodology

London, Ontario secondary school students, both male and female,
were asked by their teachers to fill out anonymous questionnaires on their
perceptions of punishment and their personal histories of various forms of
deviance. Of 398 questionnaires passed out, 302 were returned for a re-
sponse rate of 76%. In addition to this “less vulnerable” population, ado-
lescents who frequented the drop-in centres in London’s core area were in-
terviewed on the same topics. This second population (N = 74) was
assumed to be higher risk populations than the secondary school students.
Finally residents at a boys and girls treatment centre were interviewed.
These twenty respondents had come to the attention of the authorities and
thus perhaps represented the highest risk of deviance. In the data how-
ever, we will see how more than 40% of the total sample engaged in shop-
lifting, thus indicating there was much deviance even in the “less vulner-
able” secondary school.

The samples were not randomly chosen. On the other hand, they
were not deliberately biased in any way in order to support our hypothe-
ses. A random sample of youth even for London, let alone Canada, would
have been most difficult to achieve. Instead, we have a rough cross-section
of youth in an urban area, aged 13-20, with an oversampling of those felt
to be more at risk to commit deviance.

In both the interview and questionnaires, in order to measure percep-
tions of certainty of punishment, the respondents were asked: “For all
young Canadians who have broken into a store, how many do you think
were caught by police? Almost all, about 34, about %, about !4, about

129




1/10, almost none.” This question was appropriately modified and re-
peated for shoplifting, breaking into houses, taking something or some
part from a car, taking a bicycle, and taking something from a mailbox.

For severity, respondents were then asked for each of the six above
offences; “For those caught, what is their usual punishment? Nothing, in-
formal handling, fine, probation or suspended sentence, jail.” As a more
personal measure of perceived severity, they were asked to predict what
would happen if they went to jail: homosexual attacks, branded for life,
wasted time, never get a good job again, disgrace to family.

In an attempt to simulate a panel design, respondents who had com-
mitted deviant acts were asked how they felt before they committed the
act in question. “Before 1 did it, I thought the chances of being caught
were: 1009, 75%, 50%, 25%, 10%, 09%”, and the penalty would be “very
bad, not so bad, nothing to worry about, nothing at all”. These percep-
tions of certainty and severity were obtained as a check on the previously
mentioned measures of deterrence to see if deviants commit crimes re-
gardless of fear of punishment. Additionally all respondents were asked to
rank fear of punishment first, second, or third, in importance as a reason
for refraining from deviance. They were asked to rank that fear along with
the two additional reasons of the act being wrong in itself and the act
hurting people. Again, we are interested in whether fear of punishment is
an important concern to potentiat deviants or is it a desire to refrain from
hurting people which keeps them straight?

Finally, respondents were asked to rate the laws concerning each of-
fence as: “basically a good law because that behaviour is wrong” or “ba-
sically a bad law because that behaviour is not really wrong”. The re-
spondent’s definition of mala in se/mala prohibita is used to determine if
mala in se perceivers are less vulnerable to threats of punishment since
they already agree with the law, while mala prohibita perceivers are more
vulnerable and need the threat since they do not agree with the law.

HYPOTHESES

The hypotheses are the usual deterrence hypotheses:

(1) those respondents who perceive a higher certainty of pun-
ishment should engage in less deviance,

(2) those respondents who perceive a higher severity of punishment
and a high certainty, those to whom severity is salient, should
engage in less deviance.

(3) the effects should be stronger for mala prohibita perceivers than
for mala in se perceivers. ‘

For hypotheses one and two the strength of relationship will be
weak. This prediction is in line with previous research as well as taking
note of the effects of other variables which may be more important than
fear of punishment in deterring crime. Thus socialization to conventional
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values may be a more important pull away from crime and poverty,
youth, and being a male may be more important pushes toward crime
than any deterrent variable can counteract. In the first instance, fear of
punishment is unnecessary, in the second ineffective.

111 Results

Part of the data to test the hypotheses are presented in Table I in
which the percentages of respondents in the most frequent categories of
deviance under varying conditions of perceived certainty and severity are
listed. Since the full tables are omitted, the gamma statistics based on the
original tables are also shown.

According to the deterrence hypotheses, those individuals who per-
ceive a higher level of certainty and severity of punishment should engage
in the least amount of deviance. Examining certainty of punishment, this
logic appears to be partially correct but the strength of relationship is
often quite weak and the patterns are inconsistent both within and across
offences. Specifically, for shoplifting, of those respondents who think that
all or % of the Canadians who shoplift are caught, only 10% shoplift.
Once that perception of certainty drops to Y or less caught, the per-
centage engaging in shoplifting more than doubles. Thus higher certainty
is associated with lower shoplifting or lower certainty is associated with
higher shoplifting. Either interpretation is consistent with a deterrence
hypothesis.

For breaking into a house or store, both rare offences compared to
shoplifting, again the perceptions of higher certainty are associated with
lower incidences of crimes. The differences in absolute percentage points
are small but this is necessarily the casesince the overall percentage who
commit these offences is small. Relatively, however, there are three to
four times the proportion of deviants in the lower than in the higher per-
ceived certainty categories. For example, non of the 56 and the 3% of the
115 respondents who think that all or 3% of Canadians who break into
stores are caught, have ever broken into a store, whereas 14% and 129, of
those respondents who perceive that %4 or 1/10 and less respectively get
caught, have committed that crime. In all three instances, the differences
are statistically significant, although the very low frequencies in certain
cells add to this significance.

For the other three offences there is less support for the deterrence
hypothesis. Although, more of those respondents who perceive lower cer-
tainty of punishment take bicycles the greatest amount of theft occurred
for the highest certainty category. Those who should have been more
afraid of punishment committed the crime most. Moreover, it was not
their being caught which led them to this viewpoint, that is, getting caught
did not cause this perception. Of the eight bike stealers in this category,
seven were not caught. For taking items from mailboxes or cars, the pat-
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tern of the relationship with perceived certainty is such that one must re-
ject the deterrence hypothesis. For theft from cars no matter what per-
ceived level of certainty, approximately the same percentage of the
respondents take items from cars. For theft from a mailbox, the pattern is
erratic such that the least deviance is in the second not the highest level of
certainty and the greatest amount is in the third and not the lowest level of
certainty.

OVERALL, PERCEIVED LEVEL OF CERTAINTY OF PUN-
ISHMENT IS ONLY WEAKLY RELATED TO CERTAIN TYPES OF
DEVIANCE. THE FIRST DETERRENCE HYPOTHESIS THUS IS
ONLY PARTIALLY SUPPORTED.

Turning to severity of punishment, first we examine to see if severity
alone can deter deviance, and second if under conditions of high certainty,
thus making severity more salient, severity will be an important deterrent.
For taking a bike and taking an item from a car, the severity of pun-
ishment hypothesis generally is supported, if weakly. Those respondents
who think that Canadians who commit those offences go to jail commit
the fewest offences and the percentage who commit the offences increases

“as one moves down in severity to fine, to informal handling and nothing,
For breaking into a store, or breaking into a house, however, perceived
severity shows almost no relationship to deviance rates. Those who per-
ceive that those Canadians caught go to jail are just as likely to risk that
punishment and commit the offence as those who perceive that the Cana-
dians caught receive informal handling or no punishment at all, Finally,
for taking an item from a mailbox and shoplifting, the pattern of re-
lationship is inconsistent. Deviance increases as perceived severity de-
creases but then decreases in the lowest severity category, contrary to ex-
pectation. According to deterrence hypotheses, these last respondents
should be the most deviant since they perceive the least severe
punishment.

However, the hypothesis of this study argued that severity would
deter those respondents who perceive a higher certainty, those for whom
severity could be the most salient. Still in Table I, the third section
presents the data to test this notion. First, it should be noted that for the
acts of breaking into a house or store and taking items from a mailbox,
this analysis could not be run. The higher certainty perceivers all per-
ceived that those caught would go to jail. There being no variation in per-
ceived severity, the comparisons among levels of severity could not be
made. For the three offences that could be analyzed, the results were not
in the predicted directions. For shoplifting and taking an item from a car,
the lowest severity is related to the Jowest and not the highest amount of
deviance and for taking a bike, there is almost no variation in incidences
from high to low severity. Thus the effects of varying levels of severity on

132




crime while holding constant high certainty are not stronger and more-
over may be even weaker than the already weak relationship between per-
ceived severity of punishment alone and deviance.

Another measure of severity was used to determine a second time if
severity of punishment would be important. Respondents were asked to
predict what could happen to them in prison. Five negative items were
listed: homosexual attacks, branded for life, wasted time, never get a good
job again, disgrace to family, and respondents were asked to check how
many they expected. An index of 0-5 as then constructed, 5 being high
severity and 0 being low severity of imprisonment.

This measure of perceived severity of punishment is more strongly re-
lated to crimes than is the previous measure but again the relationships
are inconsistent both across and within offences. Fear of higher prison
hardship deters shoplifting weakly (gamma = .10), 31% in the lowest
severity condition shoplift, while only 18% in the highest do so. For
breaking into a store and theft from a mailbox, a similar relationship is
evident, 0% in highest to 10% in lowest severity and 5% in highest to [3%
in lowest severity respectively. Theft of a bike, theft from a car, and break-
ing into a house, are inconsistent in their relationships with perceived
severity of punishment. Those respondents who perceive higher levels of
severity do not always engage in less deviance than those who perceive
lower levels of severity. Even so, the strengths of the relationships are sta-
tistically significant with the exception of breaking into a house.

OVERALL, PERCEIVED LEVEL OF SEVERITY OF PUN-
ISHMENT IS MORE WEAKLY RELATED TO AMOUNTS OF DE-
VIANCE THAN CERTAINTY OF PUNISHMENT. CONTROLLING
FOR PERCEIVED CERTAINTY DOES NOT GREATLY
STRENGTHEN THE RELATIONSHIP. HOWEVER, FEAR OF
PRISON IS MORE STRONGLY NEGATIVELY RELATED TO DE-
VIANCE. THE SECOND DETERRENCE HYPOTHESIS IS WEAK-
LY SUPPORTED.

It was also hypothesized that perceived certainty and severity of pun-
ishment would be a more effective deterrent for those respondents who
disagree with the validity of the law than for those who agree with it. The
‘latter individuals may obey the law more because they agree with it while
the former might need the fear of punishment to make them obey a law
with which they disagree.

In effect we are raising the broader issue can fear of punishment deter
some selected groups of citizens? Respondents were divided into two
groups: those who defined the laws against the various offences as good
laws, and those who defined the laws as bad “because the behaviour is not
wrong”. These last were combined with those who could not decide be-
tween good and bad and labelled mala prohibita in Table 1 (section 5-8),
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while the former are labelled mala in se.

Examination of certainty under these two conditions reveals that in
general, mala prohibita perceivers engage in much more deviance or put
oppositely mala in se perceivers engage in much less deviance than their
counterparts. For the mala prohibiia perceivers, the deterrence hypothesis
does seem to be better supported than for the mala in se perceivers. For
shoplifting, defined mala prohibita, the percentage who shoplift goes
from 18% to 489% as perceived certainty decreases (with one drop to 10%)
while the mala in se perceivers go from 8% to 28% and then down to 23%
and not up as certainty further decreases. For all items except theft from a
mailbox and breaking into a store the deterrence hypothesis is better sup-
ported among mala prohibita than among mala in se perceivers, as mea-
sured by gamma statistics. However, for breaking into a store, mala in se
is statistically significant and not mala prohibita. For taking an item from
a car, under neither condition is certainty strongly related to theft. Thus
compared to our original findings, controlling for a definition of the law
as mala in se or mala prohibita, there is somewhat more support for in-
creasing certainty being related to decreasing deviance, but the im-
provements in support are inconsistent.

Turning to perceived severity of punishment, the original lack of re-
Jationship between perceived severity and deviance are replicated. The
strongest and most consistent relationships are for the mala in se and not
mala prohibita perceivers for the breaking into a house and taking an item
from a mailbox offences. In fact among mala prohibita the opposite re-
sults of the deterrence hypothesis are found for breaking into a house,
taking a bike and taking an item from a mailbox. As perceived severity in-
creases deviance increases. Thus severity is relatively unimportant in de-
terring deviance even among a select subpopulation of individuals who do
not agree with the validity of the law.

CONTROLLING FOR AGREEMENT OR DISAGREEMENT
WITH THE LAW, PERCEIVED INCREASES IN CERTAINTY OF
PUNISHMENT ARE STILL ONLY WEAKLY RELATED TO DEVI-
ANCE WHILE PERCEIVED INCREASES IN SEVERITY OF PUN-
ISHMENT ARE UNIMPORTANT IN DETERRING DEVIANCE.

SUBCULTURE DETERRENCE

The general conclusion to be reached from the analysis of the pre-
ceding data is that fear of punishment, either its certainty or severity, is at
best only weakly related and at worst possibly totally unrelated to devi-
ance. Some critics might argue that this conclusion is unwarranted since
we examined too many high school students, a group of people who are
unlikely to commit crimes. They might argue that deterrence is important
only among more vulnerable groups of adolescents. Girls are unlikely to
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break into stores under any condition, nor are most boys. But boys who
are drop outs, or are in trouble in school may be more likely to commit
these crimes and thus one should look for deterrent effects in these subcul-
tural groups and not among the general population of adolescents. Since
there is proportionately more deviance in the drop-in and residence cen-
tres than in the high school population, we will label these groups more
vulnerable to deviance. Alternatively, one could argue that deterrent ef-
fects would be found more in high school populations since the drop-in
centre youth would be deviant regardless of fear of punishiment. In effect,
the first position argues that since only certain groups of individuals are
likely to commit certain crimes, then it is only among these individuals
that we should look for deterrent effects of punishment. The second ar-
gues that some individuals will be criminals no matter how we threaten
them and thus deterrence is important mainly for more conventional
groups.

In order to test these opposing notions, the original sample was bro-
ken down into high school females, high school males, drop-in centre
males and drop-in centre females. For the following analysis, however, fe-
males are not examined except for shoplifting: the high school females be-
cause they commit so few crimes, thus no variation on the dependent vari-
ables, and the drop-in females because of the small sample size. Thus we
can compare high school males to the “more vulnerable” drop-in or resi-
dent centre males. Is deterrence more important in deviant or non-deviant
milieux?

Table 2 presents the data on these questions. First, for shoplifting, it
appears that the strongest relationship between deterrence and deviance is
in the drop-in centre group. This finding however may be an anomaly
since for the other five crimes it is not repeated. For three of the five, the
relationship is stronger for the high school youth, specifically, breaking
into houses, breaking into a store, and theft from a mailbox. In the re-
maining two offences, a higher certainty is related to higher and not lower
amounts of crime for the drop-in youth. Thus there is slightly more sup-
port for the second position, that deterrent effects of punishment are more
important to relatively conventional youth than to subculturally deviant
youth. For these latter, fear of punishment is less effective. This conclu-
sion is very tentative since the gammas for the high school youth are sensi-
tive to the zero frequency cells.

Overall, neither high school youth nor drop-in centre youth are
strongly deterred by perceptions of severity of punishment. However, for
the first measure of severity, concerning severity for all Canadians, the re-
lationship is stronger and more in the predicted direction, for the high
school youth than for the drop-in youth. This finding supports the pre-
vious conclusion about certainty. For the second measure, the deterrence
hypothesis is more supported for the drop-in youth. Their personal ex-
pectations of hardship in prison deters them, whereas perceptions of
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severity for others does not. Perhaps they are more familiar with the de-
privations of prison and thus are more afraid of its consequences.

PERCEPTIONS OF CERTAINTY OR SEVERITY OF PUN-
ISHMENT ARE SLIGHTLY MORE EFFECTIVE IN CON-
VENTIONAL GROUPS PERHAPS LESS VULNERABLE TO DEVI-
ANCE THAN IN GROUPS OF MORE VULNERABLE DROP-IN
CENTRE YOUTH.

OTHER EVIDENCE

There are several more analyses which can be used to examine the de-
terrence hypotheses. First, the deviant respondents were asked to recall
their perceptions of the certainty or severity of punishment before they
committed any deviant acts. If we can show that they were predominantly
in the low certainty, low severity categories, then this could be considered
evidence for the deterrence position. Thus we could argue, that if they per-
ceived punishment as more certain and more severe, they would not have
engaged in the deviance.

Table 3 presents data on that question. For certainty, most of the de-
viants are gathered in the low certainty conditions. Thus low certainty
may have encouraged their deviance or at least high certainty did not dis-
courage it, Still, many deviants, even though they thought there was a
high chance that they would be caught, engaged in criminal acts. Almost
V4 of the boys who broke into stores or houses thought that their chances
of being caught were at least 75%. Thus perceptions of low certainty may
have - encouraged some individuals to become deviant, but other re-
spondents became deviant even though they expected fairly certain pun-
ishment. Fear of punishment was insufficient to deter these people.

For perceived severity of punishment, again the data reveal it to be
less important than certainty. In fact for breaking into a house and break-
ing into a store the majority of deviants expected very severe punishment
yet they still committed these crimes. For all six crimes, close to or more
than half thought their punishment would be more severe than “nothing
to worry about”. They expected the punishment to be of some con-
sequence yet they still committed the crimes. Again fear of punishment is
insufficient to deter many people. One could argue that severity is un-
related since certainty is low, but the previous data revealed that fact not
to be operating. Thus we must again conclude that severity of punishment
is largely unrelated to levels of crime.

There is no comparison with non-deviants to see how they feel about
being caught and punished for two reasons. First, they would be giving
present perceptions of punishment since they have never committed the
acts while the deviants would have to recall past perceptions. The time dif-
ferences could be a source of error. Second, deviants and non-deviants
were found not to differ significantly in their perceptions of certainty and
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severity of punishment. For both reasons only the deviants were
examined. :

Respondents also were asked to rank other reasons why they never
engaged in theft or if they did why they didn’t do so more often. Their
choices of answers were because: (1) “it hurts people™; (2) “it is wrong”;
and (3) “I'm afraid I will get caught”. We are interested in where non-devi-
ants ranked the fear of getting caught. Examination of these results will
tell us if punishment has a negative pull or if a desire not to hurt others
has a positive pull to decrease deviance.

Table 4 presents the data to test these ideas. Examining the never de-
viants for each crime we see that the majority of them rank fear of pun-
ishment as the least important reason why they don’t engage in crime. On
the other hand, comparing deviants to non-deviants we see that the devi-
ants rate fear of punishment as a more important deterrent (for them to
more crime) than do non-deviants. Thus one could argue that fear of pun-
ishment does not deter most people but it keeps the incidents of additional
crime lower among individuals already deviant. Thus deterrence is im-
portant for such already deviant individuals and perhaps increasing cer-
tainty, since severity appears less important, would decrease crime.

This finding does not necessarily contradict the previous section
which argued that deterrence may be more important in a more con-
ventional rather than a less conventional milieu. The deviants are found in
both the high school and the drop-in centre; they are not confined to one
milieu. Thus we are making a different point. Regardless of setting, deter-
rence may be more important to criminals than to conventional individu-
als. Moreover since the relationships in Table 4 are generally stronger and
more consistent, than those in Table 2 in which milieu is controlled, one
can argue that deterrence is more important among deviants than among
non-deviants who may avoid ¢rime because it is wrong and not out of fear
of punishment.

DEVIANTS ARE AFRAID OF GETTING CAUGHT AND
THUS WE CAN HYPOTHESIZE THAT INCREASED CERTAINTY
WOULD DETER THEM.

INTERVIEWS

The interviews with the girls in the treatment home and a male group
discussion session in the drop-in centre were taped. In addition, verbal
comments made by drop-in centre youth were written down in order to
obtain additional data on the topic of deterrence. Two major points kept
cropping up in these discussions. We shall merely list them.

First, peer pressure is often mentioned as a reason for committing
these crimes. One girl admitted to shoplifting “just because everybody was
doing it ... a bunch of us would go downtown, about seven of us, then we
would all split up, go round and get a whole bunch of stuff and then we
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would throw it all in a big pile and share the wealth sort of thing.” This
girl never shoplifts alone, only in groups. Thus deterrence, if it is to be ef-
fective, must break down peer group pressures. The threat of punishment
to individuals will be ineffective unless the leaders of the peer group also
perceive it as dangerous to engage in theft. If the leaders are unmoved by
threats of punishment, then they may .convince their followers to risk the
punishment.

Second, certainty of punishment is more important than severity.
This finding supports the previous results and manifests itself in several
ways. First, the respondents rarely mention severity as a deterrent to
crime. Only certainty is mentioned with the notion that a lower certainty
encourages crime and a higher certainty discourages it. For example, a
girl whose friends shoplift: “My friends don’t think their chances of get-
ting caught are very big.” A boy discusses break and entry into houses (he
calls it “B and E”) and argues that boys are not afraid “cause nobody’s
around, so nobody’s going to get caught at it. Same with car thefts, car
thefts you do during the night, nobody gets caught at it cause the cops
aren’t around, that’s just the easiest stuff.” Others saw their friends
caught, and thus a higher certainty, and weré deterred.

Second, aspects of punishment other than jail are deterrents to some
of the respondents. Several respondents mentioned fear of parents’ reac-
tions as a deterrent to shoplifting. One girl admits that although her
friends do shoplift, their major fear in getting caught involves parental
disapproval “as well as they were living on their own I don’t think they
would mind so much (getting caught) but having to tell their parents or
having someone tell their parents (worries them).” Another girl adds:
“Your parents bitch at you for the rest of your life sort of thing, they’ll
keep on, just not trust you anymore, you know, ground you for a sum-
mer...” Similarly one boy responded that the hassle of court appearances
scared him and another boy that a record scared him. Again it was not jail
but the consequences of getting caught which deterred them. A more
severe jail term could have been irrelevant to them.

OVERALL, THE INFORMAL EVIDENCE SUGGEST THAT
CERTAINTY OF PUNISHMENTS IS A MORE IMPORTANT DE-
TERRENT THAN SEVERITY AND THAT THE ACT OF GETTING
CAUGHT, WITHOUT ANY PUNISHMENT ADDED, MAY BE A
SUFFICIENT DETERRENT.

1V: Discussion and Conclusions

Over all crimes, across groups, and using several measures of deter-
rence, it is evident that certainty is more important than severity of pun-
ishment. Thus, from a deterrence perspective, in order to decrease crime
one should increase the certainty of punishment. (We will omit the issue
of changing social conditions conducive to crime.) Merely making the
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punishment more severe may not accomplish the goal of reduced crime.
Moreover, certainty of punishment may be especially important to ado-
lescents already deviant. They engage in less crime than they could be-
cause of fear of punishment. Non-deviants may avoid crime more because
it is wrong to do.

These are the general conclusions of our study. However, they should
not be interpreted for more than they represent. We have demonstrated
that there is only a weak relationship between perceptions of certainty of
punishment and deviance and a weaker relationship between severity and
deviance. Individuals who perceive a higher certainty and severity do not
engage in significantly less deviance than those who perceive a lower cer-
tainty. This comparison however is static or cross-sectional. We have not
examined how a perceived change in certainty or severity for individuals
could effect their deviance rates. Nor have we ruled out the possibility that
some third variable may cause both deviance and perceptions of pun-
ishment. For example, perhaps coming from a broken home and being in
the lower social class causes an individual first to believe that he will not
get caught, because he sees similar others not getting caught, and also to
engage in deviant acts. Middle class youth from unbroken homes may
perceive, perhaps from the news media, that criminals are caught—a high
certainty, and also learn that one should not engage in crime. Fear of pun-
ishment is irrelevant to them. Thus any relationship between perceptions
of punishment is “caused” by the relationship to a common prior “cause”
(see Figure 1), There may be no causal relationship between deterrence
and crime.

The first caution, that our study is static rather than dynamic, holds
hope for the deterrence hypotheses. They may receive greater support in
such a study. The second caution that a third variable may be operative
could lead to a lack of support for the deterrence hypotheses. It must be
added however, that in a previous test of spuriousness, Teevan (1973),
found it to be unsupported. Controlling for prior variables did not alter
the relationships between perceptions of punishment and deviance.

OVERALL, WE SHOULD ASK THAT THE DETERRENCE
HYPOTHESES BE CAUTIOUSLY RETAINED FOR CERTAINTY
OF PUNISHMENT AND CAUTIOUSLY REJECTED FOR SEVER-
ITY OF PUNISHMENT UNTIL OTHER EVIDENCE IS AVAIL-
ABLE. INCREASING CERTAINTY MAY DECREASE CRIME
WHILE INCREASING SEVERITY MAY NOT.
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TABLE 1I: Percentage of Respondents Who Are Deviant under Varying Conditions of Perceived Certainty and Severity of Punishment

—
S
\S)
Take ’ Take
Shop- item Break Break item
lift Take from into into from
3+ bike car home store mail-
Variable Condition times N Gammgever N Gammgever N Gammgever N Gammdever N Gammgbox N Gamma
1) Certainty all, % 10% 48 25% 32 17% 36 3% 104 0% 56 5% } 37
all 3% 115
Canadians % 23% 92 10% 53 11% 72 8% 93 5% 102 48* | 0% 48
% 27% 136 .11* [12% 61 .11 [15% 84 .03 { 8% 102 .30* |14% 71 10% 63 .24
1/10 28% 76 18% 85 14% 91 12% 51
12% 43 8% 236
almost none 27% 37 20% 154 15% 105 11% 37
2) Severity jail 15% 20 3% 64 6% 156 6% 156 3% 72
all probation/ 15% 122 .06
Canadians  suspended 23% 169 17% 153 11| 8% 182 7% 195 .00 8% 63
sentence
fine 28% 78 .08 [17% 103 .09 [13% 119 7% 17 .17
informal
handling 18% 118 6% 47 6% 34 10% 91
25% 118 20% 45
nothing 21% 38 5% 37
3) Severity all  jail 14% 35
Canadians 21% 62 15% 39
Control probation/
certainty suspended 16% 43
Higher sentence
certainty
respondents  fine 25% 36 .13 [14% 22 .02 =17
only
informal
handling 7% 27
10% 30 16% 24
nothing

These cross tabulations could not be completed since the higher certainty respondents all perceived higher severity, that is, there was no variation in the severity variable
and comparisons could not be made.

*p2.05
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TABLE It Percentage of Respondents Who Are Deviant under Varying Conditions of Perceived Certainty and Severity of Punishment
Take Take
Shop- item Break Break item
lift Take from into into from
3+ bike car home store mail-
Variable Condition times N Gammagver N Gammaever N Gammagever N Gammaever N Gammabox N Gamma
4) Severity Highest 18% 22 18% 22 18% 22 9% 22 0% 22 5% 22
of prison Next
highest 16% 95 149, 95 8% 95 5% 95 5% 95 5% 95
Next
highest 26% 124 10 (13% 124 .16* |13% 123 .23* | 5% 124 .17 | 5% 124 29*% | 5% 123 .28*
Nest
highest 29% 73 19% 72 17% 73 10% 73 10% 73 6% 72
Lowest 31% 72 25% 72 22% 72 10% 71 10% 72 13% 71
5) Mala all, % 18% 11 0% 11 0% 23
prohibita, 2207, 23 129% 17
or neutral s 10% 20 9% 11 17% 12 .53 8% 25
Certainty Y4 30% 31 .27* 23% 18 .18 [33% 18 .08 | 8% 13 .67* {17% 12 .19
all 1/10 27% 30 21% 16
Canadians 48% 21 29% 14 17% 12
almost
none 33% 49 27% 26 11% 62
6) Mala in all, % 8% 37 3% 88 4% 137
se, 12% 57 } 12% 85 2% 65
certainty Y 28% 69 7% 75 3% 86
all Vi 26% 95 .09 | 7% 41 06 (12% 59 -.02 | 8% 83 .25 |15% 55 .42~ .30
Canadians 1/10 25% 53 13% 53 11% 71 8% 48
almost 9% } 67 11% } 27
none 23% 30 13% 93 11% 72 7% 159
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TABLE It Percentage of Respondents Who Are Deviant under Varving Conditions of Perceived Certainty and Severity of Punishment
Take Take
Shop- item Break Break item
lift Take from into into from
3+ bike car home store mail-
Variable Condition times N Gammaever N Gammaever N Gammazever N Gammaever N Gammalbox N Gamma
7 Mala jail 8% 12 14% 21 8% 24
prohibita, 23% 43 33% 27 11% 18
or neutral probation/
Severity suspended 48% 25
all sentence
Canadians
fine 31% 16 .18 [27% 30 -.14 |16% 25 -0.5 -.16 17 |14% 2 -24
informal 11% 28 11% 35
handling
34% 29 25% 61 290 14 % 45
nothing , ° . )
8) Mail in se jail 8% 49 5% 126 6% 124 3% 64
Severity 20 141 9% 86
all probation/ 5% 44
Canadians suspended 11% 119
sentence
fine 28% 60 .08 |13% 71 13 |12% 89 .15 | 9% 176 .30 | 6% 179 .02 | 6% 8 31
informal
handling
23% 81 13% 84 16% 25 9% 5
nothing
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TABLE 2: Percentage of Respondents Who Are Deviant under Varying Conditions of Perceived Certainty and Severity of Punishment—Controlling Milieu
Take Bike Take Item from Car
H.S. H.S. Drop-In Males H.S. Drop-In H.S. Drop-In
Females Males & Females Males Males Males Males
%3+ N Gamma %3+ N Gamma %3+ N Gamma | %ever N Gamma %ever N Gamma |%ever N Gamma %ever N Gamma
Certainty all
Canadians
all, % 0% 12 5% 21 29% 14
33% ¢ 21 38% ; 16 14% ¢ 35 44% ¢ 18
4 149, 43 24% 29 39% 21
13 22
V4 16% 62 , .02 27%,_ 45 43%, 35 20% 20 .00 23% 13 -.09 7% 30 .00 5% 12 -.18
1710 21% 39 38% 13 17% 42 33% 15
16% 31 249355 549 %24
almost
none 27% 64 27% 22 11% 44 37% 19
Severity all
Canadians
jail 9% 22
14% | 44 27% | 51 40% {55 15% { 53 37% \ 27 47% | 38
probation/
suspended 9% 56
sentence
fine 19% 36 -.13 26% 27 -11 53% 15 .05 31% 39 .25 24% 17 -.20 149, 57 20 8% 16 -.05
informal
handling
13% 763 17%¢ 70 429 124 29% ¢ 56 26% ¢ 19 15% ( 13 50% ( 10
nothing
Perceived
severity
Highest 119 46 149 43 299, 28 21% 43 2% 19 129 43 37% 19
Next
highest 20% 49 189% 45 48% 29 20% 45 21% 19 119 44 2% 19
Next
highest 9% 23 .02 31% 29 .12 48% 21 .19 25% 28 .11 43% 14 14 14% 29 .09 57% 14 2
Lowest 17% 23 30% 33 50% 16 27% 33 38% I3 15% 33 54% 13
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TABLE 2: Percentage of Respondents Who Are Deviant under Varying Conditions of Perceived Certainty and Severity of Punishment—Controlling Millieu Cont.
H.S. Drop-In H.S. Drop-In H.S. Drop-In
Males Males Males Males Males Males
ever N Gamma Qever N Gamma |%ever N Gamma Gever N Gamma |%ever N Gamma %ever N Gamma
Certainty all
Canadians
all, % 0% 47 23% 13 0% 22 H
20 45
179 23 0% 14 150§ 13
] 159 34 8% 12 2 42
50 14 .58* A45*% 17
Vi 9% 32 14% 21 119 27 21% 19 0% 16 .35 0% 10
15% 20
110 15%} 34 26%} 19 8% | 12 43%} 23 15%} a
almost 12096 102
Severity all
Canadians
jail 5% 64 289% 25 2% 60 369 25 0% 30 4% 26
probation
suspended 2% 64 159 33 17% 30 0% 1l
sentence
fine .36 -.37 57 -.32 10% 42 .27 259 12 .58*
informal
handling 11% 18 a 6% @ 86 23% § 40
14% 44 21% 14
nothing
Preceived
severity
Highest 5% 43 25% 20 20, 43 21% 19 9% 43 1% 19
Next
Highest 9% 45 5% 19 4% 45 21% 19 9% 44 1% 19
Next
highest 14% 29 .14 219 14 .10 % 29 .13 36% 14 .26 14% 28 .05 7% 14 09
Lowest 6% 32 31% 13 3% 33 380 13 9% 33 17% 12
a=NZI0
*= P05
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TABLE 3:  Deviant Respondents’ Perceptions of Certainty and Severity of Punishment
before Committing Crimes

Perception of Certainty of Punishment

Crime 75-100% 50% 259% 10% 0% N
Shoplifting %  22% 18% 31% 22% 95
Take bike 8% 18% 28% 46% 61
Take item from car 20% 16% 20% 44% 55
Break into house 22% 37% 41% 27
Break into store 25% 29% 46% 24
Take an item

from mailbox 4% 159 37% 44% 27

Perception of Severity of Punishment

Nothing to

Crime Very Bad Not so Bad Worry About Nothing N
Shoplifting 14% 57% 25% 4% 95
Take bike 16% 30% 28% 26% 61
Take item from car 26% 319 26% 17% 54
Break into house 59% 37% 4% 0% 27
Break into store 67% 299%, 49, 0% 24
Take item from

mailbox 4% 42% 19% 35% 26




TABLE 4:  Respondents’ Reasons Why They Do Not Commit Crimes

Incidence of

Crime Importance of fear of punishment
First | Second Last N Gamma
Shoplifting:
Never 17% 249%, 59% 191
Once or twice 34% 27% 39% 70 -.39%
3+ times 47% 18% 34% 87
Take bike:
Never 23% 249, 53% 285
e
Ever 50% 19% 319, 62
Take item from car:
Never 25% 22%, 52% 294
~.39*
Ever 43%, 289% 28% 53
Break into house:
Never 27% 23% 50% 325
-.25%
Ever 429% 19% 38% 23
Break into store:
Never 27% 23% 50% 325
-41*
Ever 48% 26% 26% 23
Take item from mailbox:
Never 25% 239 529% 323
~.66%
Ever 59% 329, 9% 22
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Figure 1: Model of Possibly Spurious Relationships between Perceptions
of Punishment and Crime.
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Today, punishment and deterrence are closely linked in our minds;
in fact deterrence has become the major justification for
inflicting punishment.

The notion that punishment deters has been so ingrained in our common
sense that for a long time it was not even seen worthy of study.

What can be more obvious than the assumption that man seeks
pleasure and avoids pain?

And that, therefore, the infliction of pain would keep him from doing things
which have painful consequences.

An examination of the present reality, however, does not seem
to uphold this notion.




