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Guns and Domestic 
Homicide: 
Can We Stop the Killings? 

domestic homicides are committed with fire-
arms. Such incidents evoke strong reaction from 
the media, women's groups, and the general pub-
lic, but to date, few research studies in Canada 
have systematically addressed this type of crime. 

In 1991, the Department of Justice Canada 
conunissioned a study to find out more about 
domestic homicide with guns and to consider 
ways of applying the new information in the 
hope that it might be possible to ultimately pre-
vent such incidents. Of particular importance 
was the need to analyze the study fmdings in the 
context of the federal legislation for firearms 
control introduced in May 1991. 

The researchers, Dansys Consultants of 
Ottawa, first looked at statistical trends between 
the years 1975 and 1990 to determine how the 
levels of this crime and other crimes of homicide 
may have changed during that period. Next they 
conducted a detailed study of individual cases 
of domestic homicide involving firearms, which 
was intended to reveal whether there were cer-
tain common factors in such cases. The report 
of the study was released earlier this year. 

Statistical Trends in Homicides, 
1975-90 

Data were obtained from the homicide data-
base maintained by the Canadian Centre for 
Justice Statistics. Trends were examined and 
compared for three separate categories of homi-
cide: total homicide, domestic homicide, and 
domestic homicide involving firearms. The 
term "domestic" includes situations in which the 
victim is related to the offender as a child, par-
ent, sibling, and spousa1/common-law partner or 
ex-partner. Boyfriend and girlfriend relationships 
were not included. Following are the statistical 
hig,hlights for the years 1975-90. 

A  Although there were yearly fluctuations, 
a modest decline was observed overall in the 
number of homicides in Canada over the 15-year 
period. The average number of victims per year 
was 652; in 1990 the total number was slightly 
hig,her at 656. 

A  From 1975 to 1990, the average number of 
victims of domestic homicide was 207, with a 
modestly declining trend from 1975 onward. 
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•  Within the category of domestic homi-
cides, there was a moderate drop in the number 
of domestic homicides involving firearms. The 
average number of victims during the 15-year 
period was 73; the total number in 1990 was 48. 

A Close-up Analysis of Cases, 
1989-90 

Based on nearly all cases of domestic homi-
cide involving firearms that occurred during 
1989 and 1990, more detailed information was 
gathered about the victim, the accused, the rela-
tionship between victim and accused, the cir-
cumstances surrounding the crime, and the per-
ceptions of police officers involved with cases. 
The analysis covered 93 out of 105 cases (89%) 
that occurred during the two-year period, involv-
ing a total of 103 victims and 98 accused (a few 
cases involved more than one victim or more 
than one accused). 

Data were collected by distributing a detailed 
questionnaire to police who were responsible 
for investigating cases. The Department of 
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Justice Canada was assisted by the RCMP, the 
Ontario Provincial Police, the Sureté du Québec, 
and various municipal police forces across 
Canada. 

A  The Victim. In 1989 and 1990, 56 per 
cent of victims were female and 44 per cent 
were male. The mean age of females was 37 and 
of males, 30. Fifty-six per cent of all victims lived 
in a rural setting. 

A  The Accused. Male accused outnumbered 
female accused by a ratio of 5 to 1. Women 
accounted for only 18 per cent of all accused. 
The mean age of males was 38 and of females, 
35. Fifty-five per cent of all accused lived in a 
rural setting. 

One half of the accused (52%) either had a 
criminal record or were awaiting trial for a crimi-
nal or other federal offence at the time of the 
homicide. Many of the accused exhibited pat-
terns of substance abuse prior to the incident: 
49 per cent were reported as alcohol abusers, 
and there was evidence that 24 per cent were 
drug abusers. Eleven per cent were receiving 
mental health treatment before the homicide. 

Forty-eight per cent of all accused were 
believed to be having some form of fmancial 
difficulty: 39 per cent were receiving either 
unemployment insurance or welfare payments, 
25 per cent had recently become unemployed, 
and 24 per cent had credit problems (percent-
ages do not total 48 because some of the accused 
had more than one form of financial difficulty). 

A  The Victim/Accused Relationship. The 
homicides reviewed in the analysis involved five 
different types of domestic relationships: hus-
bands killing wives (46% — further detail is pro-
vided below), wives killing husbands (12%), 
parents killing children (11%), sons killing par-
ents (6%), and men killing related men (15%). 
In 55 per cent of all cases, the victim and the ac-
cused lived together at the time of the incident. 
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A  The Firearm. In 85 per cent of cases, the 
homicide was committed with either a rifle or a 
shotgun, and the remaining 15 per cent were 
committed with a handgun. In total, 22 per cent 
of the firearms were held illegally: more than 
half of the handguns (57%) were held illegally, 
compared with 18 per cent of the rifles and 
10 per cent of the shotguns (actual numbers 
here were quite small). Legally held handguns 
were involved in six homicides (43%). 

A  The Incident. Seventy-five per cent of 
incidents took place within the residence of the 
victim. In 29 per cent of cases it was a neighbour 
who first contacted the police, 24 per cent of 
the time it was another family member, and in 
16 per cent of cases it was the accused. In all but 
two cases the shooting had stopped by the time 
the police arrived. 

Fifty per cent of the accused were found to 
be under the influence of alcohol at the time of 
the incident, as were 31 per cent of the victims. 
Notably, almost one half of homicide incidents 
(47%) were followed by the suicide or attempted 
suicide of the accused. 

The timing of incidents (season or day) did 
not appear to be a significant factor. No pattern 
was found in the distribution of cases among 
the four seasons of the year, and one third of the 
incidents occurred on weekends as opposed to 
weekdays. •  Previous Violence. In 70 per cent of all 
incidents, there was third-party knowledge of 
previous violent disputes between the victim 
and the accused. This finding is consistent with 
previous research. However, the police were 
aware of past disputes in only 23 per cent of 
cases; in the majority of cases, it was other family 
members, friends, or neighbours who were 
aware of the disputes. 

In almost one third of cases there was evi- 
dence that victims had told others about a previ- 

ous incident of, or fear of, assault. Similar to the 
previous fmding, family members and others 
were most likely to be informed by the victim, 
and the victim had made previous reports to 
police in only 12 per cent of cases. 

In a total of 13 cases (14%), victims had 
expressed a specific fear that the accused would 
use a firearm against them. This fear was con-
veyed to police in seven cases (which precipi-
tated a variety of police interventions to provide 
protection) and to other individuals in 10 cases. 

A  Police Opinions. On the survey form 
completed for each homicide case, police offi-
cers were asked to provide some of their own 
views. In only a small number of cases (5%), 
police said they had information that might have 
suggested the possibility that this incident would 
occur. However, in 46 per cent of cases they felt 
this information was available to others, includ-
ing family members, friends, and neighbours. In 
64 per cent of cases, police said that in their 
opinion the incident would not have occurred if 
the accused had been unable to get a firearm. 

VVhen Men Kill Their Partners 
As indicated above, almost one half of cases 

(46%) involved a husband killing his spouse or 
ex-spouse. In examining this subsample of cases 
further, the findings were very similar to the 
larger sample, though more salient. Sixty-five per 
cent of the accused were abusers of alcohol, and 
over one half had a criminal record or were 
awaiting trial. Fifty per cent were experiencing 
fmancial difficulty of some kind. 

In one half of the cases, the victim and 
accused were negotiating a separation or 
divorce, and in 40 per cent of cases there was a 
recent separation of residence. In almost one 
quarter of the cases, either the victim or the 
accused were involved in an outside relationship. 
Evidence of a child-custody dispute was found in 
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only 10 per cent of cases. In 81 per cent of cases 
there was third-party knowledge of prior violent 
disputes, though again, police were aware in 
only 22 per cent of cases. 

Sixty-four per cent of the accused were under 
the influence of alcohol at the time of the inci-
dent. Much higher than in the general sample of 
cases, 70 per cent had committed or attempted 
suicide (5 out of 27 survived their suicide 
attempt). 

Suggestions to Police and 
Community for Preventive 
Measures 

Many findings in this study merit serious con-
sideration by criminal justice policy-makers and 
practitioners. The authors provide a number of 
suggestions for*prevention in light of the 1991 
provisions in the Criminal Code for firearms 
control. Three components of the legislation 
were considered in detail. 

1) Preventing Some People from Acquiring 
Firearms 
Canadians who wish to own a firearm must 

first apply for a Firearms Acquisition Certificate 
(FAC) at a local police station, and a Firearms 
Control Officer can refuse a FAC if certain indica-
tors of risk are found. Under the new firearms 
legislation (section 106), applicants will be 
denied a FAC if, within the preceding five years: 
they have been convicted of an indictable 
offence involving violence or weapons, they 
have been receiving mental health treatment and 
have shown symptoms of violence, or there is 
other evidence of a history of violence. 

The researchers applied the above criteria to 
the individual cases of homicide that occurred in 
1989 and 1990 to determine whether the 
accused would have been denied a FAC under 
the new firearms legislation. By taking into  

account (on a cumulative basis) a criminal record 
for a violent or weapons offence, violent dis-
putes known to police, and mental health treat-
ment, it was found that 48 per cent of accused 
would have been denied a FAC. By broadening 
the criteria and using other indicators of risk, 
including violent disputes known to others 
and alcohol/substance abuse, it was found that 
90 per cent of the accused would have been 
denied a FAC. 

The need for communication between police 
and the community is clearly demonstrated by 
the high proportion of cases in which third 
parties (other than the police) were aware of 
previous violent disputes. It appears that preven-
tion will be better assured if the public is encour-
aged to inform police of violent domestic dis-
putes, and if further inquiries are made in the 
community as police review FAC applications. 

2) Removing Firearms from the Home 
Police are now authorized under section 

103 of the Criminal Code to search piemises 
and seize firearms, provided that they reasonably 
believe that the firearm may be used unlawfully. 

Many of the factors identified in this study 
might be useful to police as they respond to calls 
about domestic disputes and assess the danger 
of violence with firearms. The police might rou-
tinely consider the criminal record of the aggres-
sor, the nature and degree of stress in the situa-
tion, the influence of alcohol or drugs, and so 
on. Then, if it is considered appropriate, they 
might confiscate any firearms. But again, it is 
important to ascertain whether violence was 
involved in the current or previous disputes, 
and communication between police and mem-
bers of the immediate community is therefore 
essential. 
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3) Prohibition Orders from the Courtroom 
Section 100 of the Criminal Code allows the 

courts to prohibit ownership of firearms on con-
viction of an offence of a violent, weapons, or 
drug-related nature. 

Twenty-eight per cent of the accused in this 
study were found to have a criminal record for at 
least one of these offences, and it is quite possi-
ble that full application of the law on prohibition 
would contribute further to preventing domestic 
homicide involving firearms. It is evident that, in 
addition to the police and members of the com-
munity, judges and prosecutors also have an 
important role in preventing this type of crime. 

VVhen and How to Intervene in 
Domestic Disputes 

This research and the new firearms legislation 
have sparked several ideas for preventing domes-
tic homicide involving firearms. However, read-
ers should bear in mind that one cannot predict 
with certainty any future occurrence of a domes-
tic homicide, vvith or without a firearm. Police 
respond to several thousand domestic calls 
every year, many of which could involve the 
same risk factors identified in this research, and 
death or serious injury does not result. As such, 
police and others involved in law enforcement 
must continue to use considerable judgment in 
determining how best to intervene in individual 
cases. 

IrY V 

Domestic Homicides Involving the Use of Firearms, by 
Dansys Consultants Inc., Ottawa. Department of Justice 
Canada, Working Document [WD1992-20e1, March 1992. 

Needed: A Better Break for 
Street Kids and Runaways 

of street youth and runaways in Canada is gener-
ating mounting conce rn  about the needs of this 
vulnerable group. 

Not least of the difficulties these young people 
face are those caused by overlapping administra-
tive mandates and divided jurisdictions in deliv-
ering the needed services. These are problems 
which also plague the people who provide the 
services — in the areas of education, social wel-
fare, health, and criminal justice. 

Two questions arise: what are the type and 
range of community services that are available 
to youth at risk? and how do the young people 
themselves view these services? 

A Research Goal: More Effective 
Services 

A project designed to devise the best ways 
to tackle research on these issues has been devel-
oped by the federal Interdepartmental Working 
Group on Youth at Risk, composed of represen-
tatives of Health and Welfare Canada (now 
Health Canada), the Ministry of the Solicitor 
General of Canada (now Public Security), 
Employment and Immigration Canada (now 
Human Resources and Labour), the Canadian 
Centre for Justice Statistics, and the Department 
ofJustice Canada. 

The .overall intent of the project is to provide 
better clues to effective intervention and to assist 
in developing appropriate future programs and 
policies for youth at risk. 

by Lorri Biesenthal 
Research Officer 

Criminal Law Research Unit 
Research Section The increased awareness of the problems 
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The report of the first phase of the project, 
fimded by Health and Welfare Canada, was 
released early this year. 

The purposes of this first phase were to 
develop the research tools and sampling strate-
gies needed to conduct a national study on run-
aways and street youth and to conduct a one-site 
feasibility study to test the research instrument. 
The report contains a research design, the results 
of a pre-test undertaken in Calgary, and a typol-
ogy of Calgary youth services, including informa-
tion on the various roles and responsibilities of 
key youth workers in that city. 

Who Are the Runaways and Who 
Looks to their Needs? 

Five general questions are identified by the 
authors in the Phase I report. These will form 
the focus of the research to be carried out in 
Phase II. 

1) How many runaways and street youth are 
there? What is the size of the runaway and 
street youth population in various loca-
tions in Canada? 

2) Who are the runaways and street youth? 
In research terms, what are the demo-
'graphic characteristics of this group? 

3) What are the antecedents to running and 
becoming a street youth? 

4) 'What are the consequences of running 
and entering life on the streets? How does 
a young person get off the streets? 

5) What is the nature of the services for run-
aways and street youth — including educa-
tional, health, criminal justice, and social 
services? What gaps or overlaps exist in 
the services being delivered? 

Four Classifications of Street Youth 
Behaviour 

The report contains an extensive review of the 
literature, including a detailed look at the most 
recent Canadian — and, to a lesser extent, 
American  —  research on runaways and street 
youth. The literature is analyzed in terms of 
lessons learned. 

The fmdings of the literature review, and'the 
four-quadrant model discussed below, were 
incorporated into the development and design of 
the detailed research instrument. The report also 
includes a discussion on interview techniques 
and schedules. 

The research model is designed to concep-
tualize street youth and runaway behaviour. A 
detailed questionnaire aime,d at street youth 
and runaways was created based on this model. 
(Note that the Calgary pilot study was primarily 
intended to be a pre-test to develop an adequate 
questionnaire. The interviews were therefore 
limited to 20 street youth  —  15  males and 
5 females  —  and a control group of 106.) 

For the research model, the reader should 
visualize four quadrants formed by the intersec-
tion of two axes: a horizontal axis that measures 
the amount of time individuals spend on the 
street, and a vertical one that measures the 
extent to which young people are involved in 
street culture. These four quadrants, as we shall 
see, depict graphically four broad classifications 
of street youth behaviour. 

The horizontal axis of the model forms a 
continuum (left to right: less to more) which 
ranges from young people who are occasionally 
on the street to entrenched street youth who lit-
erally live on the street. Young people who  are 
commonly included in the street youth popula-
tion can be located along the continuum accord-
ing to the length of time they actually spend on 
the street. Those 'individuals falling along the 

• 
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continuum of the vertical axis (top to bottom: 
less to more) show involvement ranging from 
conventional behaviour at one end, to extensive 
participation in the dangerous and risky activities 
associated with street life at the other. 

A  Young people in the top left quadrant 
are seen as conventional youth. As they become 
more involved in street culture and spend more 
time on the street, they approach the intersec-
tion of the two axes at the centre of the model. 

A  Individuals in the top right quadrant are 
termed victimized youth, since many are throw-
aways or running from intolerable situations 
(such as abusive homes or institutions). While 
they spend a significant amount of time on the 
street, they are, as yet, not very involved in street 
life. Their precarious living situations, however, 
make them extremely vulnerable. 

A  The bottom left quadrant contains the 
conventional delinquents identified as delin-
quent youth. Most are not on the street to any 
extent but they do participate in the illegal 
and dangerous activities associated with street 
culture. •  The bottom right quadrant contains 
entrenched youth. These young people spend 
most of their time on the street, as many are 
homeless with no fixed address. They are 
extensively involved in street life. 

The significance of this model is that it identi-
fies a range of behaviour that attracts a range of 
community responses. It should be noted that 
although the model may not be able to encom-
pass every type of street youth behaviour or 
situation, it is a constructive conceptual starting 
point. 

The authors point out that the major depen-
dent variable in the Calgary study was the phe-
nomenon of running. The length of time "on the 
run" was loosely defined as a proxy for the 
degree of entrenchment in street life. The  

second dimension in their conceptualizing of 
street youth behaviour was the level of involve-
ment in the hazards of street life — including 
delinquency, narcotic use, school leaving, and 
depression. 

Next Phase: Street Youth Studies in 
Saskatoon and Ottawa 

The preliminary fmdings of the study suggest 
that street youth and runaways are an extremely 
heterogeneous population. The research model 
developed is now being used in Phase II, which 
began in January 1993 in Saskatoon and Ottawa, 
to capture the range of these variations by look-
ing at the level of involvement in running behav-
iour, combined with the level of involvement in 
hazardous and delinquent behaviour. The second 
phase is being funded by the Solicitor General 
of Canada, Health and Welfare Canada and the 
Department of Justice Canada. The researchers 
are attempting in Phase II to pull out the ante-
cedents, consequences and long-term sequels of 
such situations. 

An update of the research will be provided in 
a future issue of Justice Research Notes. 

V11, 

Phase I: Studying Runaways and Street Youth in Canada: 
Conceptual and Research Design Issues, by Augustine 
Brannigan and Tullio Caputo. Supply and Services Canada, 
User Report 1993-05. Available from: Research Section, 
Department of Justice Canada. 
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Speaking Out for Diversity 
in Designing Future Studies 
of Sexism in the Law 

study of gender bias in Canada has stimulated a 
host of activities focused on understanding the 
problems more thoroughly and proposing reme-
dial action in many areas — not least of which is 
the justice system. 

In Vancouver on November 1-2, 1991, the 
Vancouver Association of Women and the Law 
and the Feminist Institute for Studies on Law 
and Society spimsored a research consultation 
on "How to Study Gender Bias in the Law, the 
Courts, and the Legal Profession." 

Co-funded by the Department of Justice 
Canada and the British Columbia Law Fotmda-
tion, the event was sparked by the observations 
that the various committees formed to study 
gender bias across Canada consisted of lawyers 
and judges and that most-of the social science 
research of the various committees was con-
ducted by lawyers. The sponsors saw the need 
for a forum that would bring together a whole 
range of individuals and organizations concerned 
with the study of gender bias — judges, lawyers, 
legal scholars, social scientists, and policy-mak-
ers. The participants would be asked to identify 
the process whereby they conceptualize the 
issues and how they obtain the data from which 
conclusions are drawn. Participating groups 
included the B.C. Native Women's Association, 
Gender Bias Committee of the Provincial Court 
of British Columbia, Canadian Bar Association 

Task Force on Gender Equality, Western Judicial 
Centre, and Immigrant and Visible Minority 
Women of British Columbia. 

An Agenda for Eliminating Bias 

The objectives of the meeting included: 
A  discussion of the conceptual, methodolog-

ical, and practical issues associated with 
the study of gender bias; 

A  development of a framework to identify 
and document the existence of gender 
bias so that systematic and comparative 
information can be collected; and 

A  development of strategies to eliminate 
such bias. 

The consultation focused on the following 
issues, discussed within the context of criminal 
law, family law, civil law, and employment law: 
What is gender bias? Can qualitative methods 
provide reliable data abbut gender bias? What are 
the problems associated with using the law for 
study? Can gender bias in the justice system be 
studied without studying other forms of bias? Is 
it possible to study gender bias solely in relation 
to women? and How does a research question 
influence the research design and the results of 
the research? 

The Need to VViden the Range of 
the Research 

A variety of questions emerged from the con-
sultation, which reflected the participants' 
widely differing views. •  One of the most important questions 
raised was whether gender bias could be studied 
in isolation from other forms of inequality. Some 
participants suggested that, although race and 
sexual orientation are linked to gender, sexism in 
the law and legal institutions can be, indeed 
must be, conceptualized and studied as a distinct 

by Catherine Kulisek 
Chief, Access to Justice 

Project Development and 
Discretionary Funds Section The current widespread interest in the 
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issue. Other participants stated that gender, 
race, and class must be seen as similar forms of 
social relations that are therefore inextricably 
intertwined. They stressed that if these factors 
are isolated, a hierarchy of oppression is commu-
nicated, each of which can be operationalized 
and subjected to "scientific" scrutiny. 

A  Participants also suggested that there is 
no simple or foolproof method to study sexism 
in law. However, it was concluded that the deci-
sions about research questions are critical, that 
who formulates them and how they are formu-
lated will reflect a particular perspective of 
"social reality." Furthermore, as was pointed out, 
the initial research questions determine who the 
subjects of the research will be and, as a result, 
whose concerns will be heard. Some participants 
stated that the practice of lawyers and judges 
establishing task forces to study themselves is 
problematic. Others observed that the members 
of gender-bias task forces and the subjects of 
their research are silent on the issues of race, 
class, and sexual orientation. 

A  The question was raised whether it is 
appropriate to analyze the role played by the law 
and legal institutions in generating and sustaining 
systemic inequalities without looking at how 
other institutions contribute to the same end. 
The participants agreed that the law must be 
conceptualized as having close links to non-legal 
arenas of social life rather than as a self-contained 
and closed system of rules. 

• Another issue relates to the specific focus 
of the research. For example, how much tirne 
should a researcher devote to the study of one 
aspect of the law over another? A number of par-
ticipants indicated that existing research on gen-
der bias in the law focuses on the courts and 
judicial decision-making. The methodology fre-
quently entails the analysis of reported cases. It 
was suggested that research on decision-malcing  

during the pre-court stages of legal cases and the 
analysis of alternatives to the courts (such as 
mediation) may provide more information about 
sexism in the law than the court hearings them-
selves. 

• During the lengthy discussions on how 
to address sexism in the law, some participants 
suggested that greater efforts should be expen-
ded on education. Others advocated the need for 
more multidisciplinary research, including the 
dissemination of the results at various forums. It 
was noted that future meetings should be held, 
bringing together smaller, focused groups to 
address specific problems or issues. 

A Call for Action Brings Results 
In conclusion, the group forwarded the fol-

lowing resolution to the Hon. Madame Justice 
Bertha Wilson, chair of the Canadian Bar 
Association Task Force on Gender Equality: 

Despite the appointment of one non-lawyet; 
the CBA Task Force on Gender Equality is not 
nearly representative enough of Canadian soci-
ety. A consultation process with representative 
groups and advisory committees needs to be set 
in place so that diversity can be infected into 
the deliberations of the Committee. 

In a follow-up response, Madame Justice 
Wilson indicated that she had "acted upon the 
Statement" and that the guidelines forwarded 
to the chairpersons of all provincial/territorial 
working groups included the following: "A spe- 
cial effort should be made to include in working 
g,roups representation from minority and disad-
vantaged women's groups." In addition, Madame 
Justice Wilson noted, the Task Force had expan-
ded the consultation process outlined in its man-
date "to include groups of disadvantaged and 
disempowered women, both lawyers and non-
lawyers." 
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Copies of the papers presented at the consul-
tation were edited by Joan Brockman and 
Dorothy Chunn of Simon Fraser University and 
published in Toronto by Thompson Educational 
Publishing. Royalties from sales of the book will 
go to benefit the Madame Justice Bertha Wilson 
Bursary. This was established by the Feminist 
Institute for Studies on Law and Society for grad-
uate students at Simon Fraser University who 
are pursuing research that has a focus on the 
feminist analysis of law and society. 

VVY 

Investigating Gender Bias: Law, Courts, and the Legal 
Profession, Joan Brockman and Dorothy Chunn, eds. 
Includes selected bibliography. For copies: Thompson 
Educational Publishing, Inc. (11 Briarcroft Road, Toronto, 
Ontario M6S 1H3; tel. 416-766-2763; fax 416-766-0398), 
1993. $19.95. 

More on Victim Impact 
Statements: Managing the 
B.C. Program 

personal accounts by victims of the physical, 
financial, and psychological effects of the crime 
committed against them, have been the subject 
of on-site studies initiated by the Department 
of Justice Canada since 1985. 

As described in the November 1990 issue of 
Justice Research Notes, the Department spon-
sored a series of demonstration projects from 
1985 to 1989 in the provinces of British 
Columbia, Alberta, Saskatchewan, Manitoba, 
Ontario, and Quebec. 

It will be recalled that Bill C-89, An Act to 
Amend the Criminal Code (Victims of Crime), 
provided for provinces to formally designate 
Victim Impact Statement (VIS) programs, thereby 
lending statutory legitimacy to the inclusion of 
VISs in the sentencing process. The Act was pro-
claimed in October 1988, although the provinces 
and territories did not respond immediately to 
the new provisions. As of November 1991, five 
provinces and territories had formally designated 
programs. 

The projects funded by the Department 
between 1985 and 1989 were designed to test 
different models for implementing programs. 
They also looked at such factors as the state-
ments' effects on victims, their effects on the 
justice system, and, generally, how well the pro-
gram operated  —  for example, did the victims 
have difficulty giving a statement? and what 
were the methods of obtaining a statement? 

New Study Focuses on 
Administrative and Legal Issues 

To complement the Department's previous 
research, a new study was undertaken of the 
administrative and legal issues in implementing 
the VIS program. The study was conducted by 
Tim Roberts, of Focus Consultants, Victoria, and 
was made possible by the cooperation and assis-
tance of the B.C. Ministries of the Attorney 
General and Solicitor General (now amalgamated 
into one department). 

Roberts's report, released earlier this year, 
describes the Victim Impact Statement Program 
run by Crown Counsel offices in B.C. and 
assesses the direct and indirect impacts of both 
the program and the provisions in the Criminal 
Code on the use of these statements. Victims 
were thus not directly part of the study. More-
over, the project differed from the Department's 
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earlier studies in that it monitored the implemen-
tation of the legislation, while previous work had 
reviewed demonstration projects. 

An advisory committee was set up, composed 
of a representative from the federal Department 
of Justice and representatives of six branches 
within the British Columbia Ministries of the 
Attorney General and Solicitor General. This 
committee played a vital role in developing 
questionnaires, ensuring access to respondents, 
and providing useful systems of information. 

A total of 107 interviews were conducted (in 
Victoria, Vancouver, Surrey, and Prince George) 
with individuals in or related to the justice sys-
tem who have knowledge of or have had experi-
ence with VISs. These included 42 Crown coun-
sel, 15 judges, 17 defence counsel, 4 police 
officers, 8 probation officers, 5 parole officers, 
and 16 victim assistance workers. 

In addition, telephone interviews were held 
with persons administering VIS programs in an 
Canadian provinces and territories, a literature 
search was made of programs in Canada and 
the United States, and VIS formats and other pro-
gram documents were collected from a number 
of sources. 

Study Findings Suggest Better Use 
Could be Made of Victim Impact 
Statements 

It was found that victim impact statements 
played a very small role in terms of their overall 
application in criminal cases in British Columbia. 
They were requested by Crown counsel or by 
staff in Crown Victim Witness Services (CVWS) 
offices in approximately 2 to 6 per cent of cases 
where criminal charges had been laid. State-
ments actually filed in court represented only 
1 to 2 per cent of criminal cases where charges 
had been approved by Crown counsel for 
prosecution. 

(Note that the CVWS was established in 1987 
as an adjunct of the Crown counsel system, and 
it provides information, court orientation, and 
referral services to victims of serious crime. 
Funding comes from regional Crown counsel 
budgets, and at the time the research was being 
conducted, the services operated in eight 
offices, covering all five Crown counsel regions 
in the province. Additional offices have recently 
opened.) 

The study revealed that procedures for 
requesting victim impact statements varied from 
one Crown office to another and might be han-
dled totally or in part by CVWS staff in some 
offices. Victims who were not asked to produce 
a statement were generally not informed of their 
right to submit one. Policy was to request state-
ments from victims of the more serious offences, 
usually involving violence or other offences 
against the person. When circumstances war-
ranted, victims of lesser offences might also be 
asked to provide statements. There was general 
consensus that the serious offences were the 
most appropriate to be included, though break-
and-enter offences were frequently mentioned 
as a type that could be targeted more often. 

Generally, Crown counsel interviewed for the 
study regarded the role of victim assistance 
groups favourably. Defence counsel frequently 
expressed concerns about what they perceived 
as the lack of objectivity of victim assistance 
groups, although they felt somewhat more posi-
tive toward statements managed by CVWS staff. 

To the extent that deficiencies in VISs were 
identified in the study, the major problems per-
ceived by defence counsel — and to a lesser 
extent Crown counsel  —  related to vengeful 
and/or prejudicial comments made by the vic-
tim. Defence counsel tended to see deficiencies 
occurring more frequently than did Crown coun-
sel, and far more frequently than did victim 
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assistance workers. Generally, however, it 
appeared that the issue of vengefulness was not 
a major factor for Crown counsel in deciding 
whether or not to file a statement. 

The VIS was reported to be useful to Crown 
counsel at times in preparing a case. Disclosure 
of the statement to defence counsel was primar-
ily tied to the decision of whether or not it 
would be filed. If the statement was filed, it was 
always disclosed by counsel before sentencing 
occirred. Regardless of disclosure, there was a 
feeling among some Crown counsel interviewed 
in the study that the statement could affect 
the content of their discussions with defence 
counsel about plea and sentencing. 

Where a VIS was available, Crown counsel 
reported that, on average, they filed the state-
ment in slightly over 50 per cent of convictions. 
The primary reason given for not filing was sim-
ply that the statement was not useful or signifi-
cant. Less than 25 percent of respondents men-
tioned vengeful comments in the statement as 
the primary reason for not filing. It also appeared 
that disputes with defence counsel about the VIS 
occurred rarely. Usually a dispute did not require 
calling the victim; instead, Crown and defence, 
before the trial, came tô an accommodation over 
what was admissible. 

Because of the low rate of filing VISs, judges 
interviewed in the study reported that they had 
limited experience with them, though they had 
not generally found admission of the statements 
to be problematic. 

On probation officers' use of victim impact 
statenients, the study found that protocols 
around access to Crown files were developed 
in local Crown offices rather than at provincial 
headquarters, which led to uneven application 
throughout the province. Probation officers 
generally had some access to Crown files when 
preparing pre-sentence reports, but sometimes  

used court files instead. Therefore, if a VIS was 
not filed with the court, this information was not 
available to the officer. 

It was found that parole officers normally had 
access to Crown files to obtain information on 
the impact of crimes on victims, and that in the 
National Parole Board's work in developing pol-
icy on the role of victims, parole officers in some 
communities were active participants in victim 
coordinating committees. In general, however, as 
the report points out, communication networks 
on victim impact issues need to be better devel-
oped between parole officers and Crown coun-
sel. Indeed, the study revealed that with the 
British Columbia Board of Parole, VISs were 
rarely available for parole hearings. 

A careful review of the information packages 
typically sent out to victiins to request a state-
ment indicated that certain improvements might 
be advisable, and the report provides alternative 
samples for consideration. 

The study made clear that the training of vic-
tim assistance workers in how to help victims 
complete a statement in an objective but sup-
portive manner could contribute to the overall 
quality of the documents received by Crown 
counsel. Suggestions are made in the report 
about training content. 

Diverging Views on the Impact of 
the VIS Program 

Opinions of respondents varied widely on the 
precise impact that the British Columbia VIS pro-
gram and legislative provisions have had on the 
criminal trial process and its various participants. 

A  Judges: All respondents felt there had 
been a change in judges' awareness of victim 
concerns. Crown counsel and victim assistance 
workers tended to credit the change as being 
more significant than did other respondents. 
Although 27 per cent of respondents were 
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unsure whether Bill C-89 had affected judges' 
willingness to hear victim impact information, of 
those who were able to comment, 58 per cent 
(36/62) felt it clearly had. 

• Crown Counsek 47 per cent of respon-
dents (37/76) felt that the VIS program had had 
a salutary effect on the awareness of Crown 
counsel of victim circumstances. 

A  Defence Counsel: The majority of 
defence counsel felt that 'VISs had had a negative 
impact on clients' outcomes, especially in sexual 
assault, sexual abuse, and homicide cases, and 
that this had limited the defence counsel's 
options. A minority expressed the opinion that 
Crown counsel were only weakly committed to 
VISs, and that the statements were just a formal-
ization of what they had always done as part of 
sentencing submissions. 

A  Probation and Parole Officers: In spite 
of the problems noted earlier, Bill C-89 appears 
to have given a noticeable boost to the collection 
of victim impact information by probation offi-
cers and parole boards in British Columbia, inso-
far as the legislation seems to reflect the higher 
level of public concern  about the status of vic-
tims. 

• Victims: Although this study did not 
include interviews with victims, the general 
consensus among respondents was that victims 
had been satisfied when they had used the VIS 
program. 

A  Offenders: There were no interviews 
with offenders, but respondents reported vari-
able reaction to VISs by offenders, depending 
primarily on the characteristics of the offender. 

A  Sentencing Process: A majority of 
respondents who were able to assess the impact 
of VISs on sentencing felt that there had been a 
"minor change" in sentences ordered by judges. 
Occasionally, sentences were dramatically higher 
in cases where a VIS was involved. 

How Best to Administer a VIS 
Program 

It was clear from this study that one of the 
central issues in administering VISs is whether 
statements should be automatically filed 
(although not required) with the court, and thus 
be given to judges at sentencing time on a con-
sistent basis, or whether Crown counsel should 
retain some discretion in the use of statements. 
There is also some question of whether Crown 
counsel themselves should administer VISs, or 
whether an alternative delivery model is more 
appropriate — such as the Crown Victim 
Witness Services or a community-based service. 

There was mixed feedback on the type of 
delivery most preferred by respondents. Judges, 
Crown, and defence counsel generally preferred 
a Crown-based system with Crown counsel exer-
cising discretion over whether to file a statement 
with the court. While police, parole and proba-
tion officers, and victim assistance workers 
also expressed their general preference for a 
Crown-based system, within such a system they 
preferred automatic filing of the VIS. 

Furthermore, although judges, Crown coun-
sel, and defence counsel generally preferred a 
Crown-based delivery system, there were differ-
ences of opinion about the potential effects of 
automatic filing. Most judges felt automatic 
filing would have good results, though less than 
10 per cent of Crown and defence counsel felt 
the same way. 

In sum, the study showed a general preference 
for a system with some association with Crown 
counsel and, at the same time, a desire to limit 
Crown control by means of automatic filing. In 
some centres, there was a gradual devolution to 
Crown Victim Witness Services of responsibility 
for targeting and collecting statements. Consis-
tent with this trend, the report recommends that 
a pilot project be undertaken, involving quality 
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control by CVWS staff and automatic filing of the 
VIS in court. A recommendation is also made for 
a similar pilot project involving a community-
based victim support service. A "model VIS 
form" is included in the appendix of the report. 

Future of VIS Programs Seems 
Assured 

Although the Victirn Impact Statement 
Program in British Columbia is clearly at an early 
stage of development, the views expressed in 
this study, combined with the knowledge from 
previous research that victims generally benefit 
from the opportunity to complete 'VISs, suggest 
that the program has the potential to become 
more deeply embedded in the criminal justice 
system. 

To assist in developing such programs in 
British Columbia and in other jurisdictions, 
further dialogue and coordination is required 
between representatives of victims and person-
nel from the different sectors of the justice 
system. 

Among the issues that need to be resolved are 
the following: 

A  clarifying the overarching purpose of VISs; 
A  establishing how the roles of each of the 

participants touch upon these purposes in 
fulfilling their own mandates; and 

• identifying the necessary modifications to 
the existing VIS system and communica-
tion networks to meet the needs of all 
parties in a mutually beneficial way. 

VVV 
Assessment of the Victim Impact Statement Program in 
British Columbia, by Tim Roberts, Focus Consultants, 
Victoria. Department of Justice Canada, Working Document 
[WD1992-5e], February 1992. 

Challenging 
Intergovernmental 
Agreements: How It's Done 
and Why 

by Lynne Dee Sproule 
Senior Research Officer 

Public Law and Environmental Scanning Unit 
Research Section 

he past 15 years have marked an increas-
ing public interest in government activities and a 
changing legal atmosphere in Canada, as individ-
ual citizens are being given legal status to chal- 
lenge government actions of all sorts, including 
intergovernmental agreements. Governments 
themselves are also show,ing more willingness 
than in the past to bring actions in court to 
enforce these agreements. 

Cooperaiive arrangements between federal 
and provincial governments in Canada often 
result in a written agreement signed by both par-
ties. These have become a major tool for deliver-
ing government programs. They can be broad 
framework agreements (as for economic and 
regional development) that provide a context for 
negotiating more specific agreements, or they 
can stand alone (Part 1 of the Canada Assistance 
Plan, for example). The agreements may refer to 
niany types of arrangements, the most familiar 
being cost-sharing, as for legal aid programs, and 
joint resource or program management. 

In 1991, the Law Reform Commission of 
Canada requested that the Canadian Institute for 
Resotutes Law examine the main legal issues 
around intergovernmental agreements, including 
their legal characteristics, enforceability, and the 
place of the public interest in their negotiation 
and implementation. Susan Blackman, Research 
Associate at the Institute, carried out the study 
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and provided the Commission with a draft 
report based on analysis of some 50 agreements, 
a review of pertinent literature and case law, and 
interviews with government personnel. Follow-
ing the dissolution of the Law Reform Commis-
sion, Blackman updated and fmalized the report 
under the auspices of the Department of Justice 
Canada. The following is a summary of her fmd-
ings. 

Legal Characteristics of 
Agreements 

Existing case law, according to Blackman, 
shows that intergovernmental agreements may 
contain legally binding obligations, with courts 
generally looking to the parties' intentions when 
they made the agreement, a standard practice 
when courts interpret a contract between pri-
vate parties. For the most part, however, inter-
governmental agreements differ from private 
contracts because the parties are governments 
and the agreements are used for purposes pecu-
liar to governments. Blackman asserts that other 
aspects of contract law, such as remedies (dam-
ages, injunctions, and orders to perform a con-
tractual obligation), do not apply in the context 
of intergoveriunental agreements. Intergovern-
mental agreements are also unlike private con-
tracts in that they almost always contain a strong 
element of public interest. 

Opportunities for Public Input 
Are Few 

Blackman holds that the public interest — the 
interest of people who benefit from or who are 
burdened by an agreement — should be taken 
into account in the development of any agree-
ment, given people's legal or practical ability to 
hinder the agreement's implementation. For 
some agreements, the interest group should be  

broadened to include the general public. 
Blackman advocates public input during the 
larger policy-making process that leads to an 
agreement. She posits that detailed consideration 
of actual agreements by the public is only appro-
priate when the agreement directly involves 
members of the public in its implementation, 
and when public interest is high. 

Blackman points out, however, that real 
opportunities for public input in the develop-
ment and implementation of agreements are few 
and not systematically available. Most opportuni-
ties are limited to indirect observation of policy-
making and negotiations or to scrutiny of the 
agreement and its implementation after it is too 
late to have any influence on the process. The 
majority of the interested public therefore sel-
dom gets a feeling of having been involved in 
decision-making for a particular agreement or 
group of agreements. Blackman maintains that 
greater use of public participation in the dével-
opment and implementation of agreements will 
generate more informed and balanced decision-
making, and hence agreements that better meet 
the needs of the public. 

The legal issues arise when an agreement 
needs to be enforced either by a party to the 
agreement or by a member of the public. 

Enforcement of Agreements by 
Government Parties 

The Blackman paper outlines three means of 
enforcing agreements by the parties. 

First, the agreement itself may specify that 
government ministers are to resolve disputes. 
Whether or not the agreement so specifies, in 
fact this would normally be the means of 
settlement chosen. 

Second, for certain types of agreements, 
Blaclunan notes that it may be useful to consider 
creating tribunals with expertise in particular 
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areas of intergovernmental agreements which 
could arbitrate all disputes arising out of, for 
instance, social welfare agreements or economic 
and regional development agreements. Blackman 
concedes, however, that the general lack of use 
of arbitration to date suggests that parties are 
unwilling to give up their own decision-making 
authority. 

Third, bringing a suit in court is an option 
where provinces have enacted legislation grant-
ing the Federal Court of Canada or the Supreme 
Court of Canada jurisdiction over "controversies" 
between themselves, or between themselves and 
the federal government. (Most provinces have 
done this, though British Columbia repealed its 
legislation granting the Federal Court jurisdiction 
in December 1992.) 

Whether the agreement will be enforced by a 
court depends in part on whether an intention 
to create legally binding obligations can be 
found in the agreement. However, certain consti-
tutional principles may nullify any stated or 
implied intention to create binding obligations. 
These principles can serve to question the valid-
ity or limitations of federal spending power in 
particular cases, or to render unconstitutional 
any agreement in whieh a govermnent delegates 
its constitutionally assured legislative powers 
to the other level. 

Enforcement by Private Individuals 
and Interest Groups 

The usual route for enforcing an agreement 
by someone who is not a party would be by 
court action. The rules on bringing an action to 
challenge government activity are fairly broad 
in Canada, although not wide open, and have 
allowed a person affected by an intergovernmen-
tal agreement to challenge government action 
taken under the agreement. The broad rules at 
least permit these issues to be raised in court, 

although the existing case law in Canada gives 
no conclusive indication of what approach 
courts will take in deciding the issues. 

The law also provides people with two other 
means of enforcing or supervising implementa-
tion of agreements: statutes establishing the 
office of Ombudsman, and access-to-information 
statutes. According to Blackman, however, both 
are flawed for that purpose. The statutory juris-
diction of the Ombudsman may not exténd to all 
of the issues that might arise in the implementa-
tion of an agreement. In addition, the office of 
Ombudsman is created by provincial statute, and 
the province cannot give its Ombudsman juris-
diction over the federal government, nor can it 
grant access to records held by the federal gov-
ernment. With respect to access-to-information 
statutes, although agreements appear to be 
treated as public documents, some might be 
excluded from public scrutiny if certain sections 
of the federal Access to Information Act were 
deemed to apply. 

Blackman points out that the méans by which 
the public might enforce agreements all come 
into play only after the agreement is signed. She 
concludes that, although legal action may pro-
vide an effective means of ensuring public inter-
ests are taken into account during implementa-
tion, they would be more adequately repre-
sented, with less expense, if the public were per-
mitted to participate in the development of 
agreements. 

V V V 

Intergovernmental Agreements in the Canadian 
Administrative -Process, by Susan Blackman, Canaçlian 
Institute for Resources Law. Department of Justice Canada, s 
Technical Report (Unedited and Untmnslated), 1993. 
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Law Schools and the Legal 
Profession: Who Gets 
Access? 

ing nation-wide search for lawyers to staff its 
services, is committed to hiring people who are 
representative of Canada's diverse population. 
This means ensuring inclusion of four main 
groups that have suffered from discrimination in 
the past: women, visible minorities, aboriginal 
people, and persons with disabilities. 

In February 1992, the Department, with the 
assistance of 10 law schools across the country, 
set out to determine if law schools, the main 
source of candidates for lawyers and potential 
judges, were attracting and retaining members 
from these groups, and whether or not there 
were any barriers to access to legal education. 
Of particular interest were questions that exam-
ined students' perceptions of the frequency and 
sources of discrimination, both at law schools 
and during the job recruitment process. The 
Ottawa-based firm of Abt Associates was commis-
sioned to conduct the inquiry, and its report 
was completed in March 1992. 

The survey questionnaire was developed in 
consultation with Department of Justice staff, 
including the chaitpersons of the Deputy 
Minister's Advisory Committees on Disabled 
Persons, Women, Aboriginal People, and Visible 
Minorities. The Steering Committee on 
Employment Equity was also consulted. In addi-
tion, suggestions were sought from law profes-
sors with a declared interest in the issue of equi-
table access at the University of Windsor, the 

University of Ottawa, the University of Saskat-
chewan, and Dalhousie University As a result of 
these consultations, the survey questionnaire 
covered many human rights issues, including the 
problems faced by law students with children 
and the discrimination experienced in law 
schools by gays and lesbians. Law schools at the 
following universities participated in the inquiry: 
Victoria, British Columbia, Alberta, Calgary, 
Manitoba, Windsor, Ottawa, Queen's, Laval, and 
Dalhousie. 

How Representative Are Law 
Schools? 

Overall, 836 third-year law students completed 
the survey, which represented a 48 per cent 
response rate. Of these, 53 per cent were 
women, 12 per cent considered themselves to be 
members of a visible minority, slightly less than 
2 per cent were aboriginal people, and approxi-
mately 4 per cent were identified as having one 
or more disabilities. 

The findings are encouraging for law schools 
that have been hoping to attract a diverse stu-
dent population and for the Department of 
Justice and law firms wishing to recruit articling 
students and law);ers from a representative 
sample of Canadians. 

Evidences of Discrimination 

The survey asked law students with long-term 
disabilities, physical impairments, or other med-
ical conditions to indicate whether they needed 
special assistance and whether the necessary ser-
vices were available or provided to them. These 
students mostly required modifications in their 
course load and in the amount of time allowed to 
complete assignments and to take examinations. 
ApProximately two out of three students with 
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these needs reported that such assistance was 
available. 

There is evidence of discrimination before 
entering law school, and while at law school 
from other students. The numbers vary by group 
of respondents and within different contexts. 
Discrimination was reported as having been 
experienced at law school by approximately 
four of ten visible minority students, one of 
three women students, four of ten gay/lesbian 
students, and two of ten disabled students. Of 
all students surveyed, some 6 per cent said they 
had experienced discrimination attributed to 
religious affiliation. 

Experiences of discrimination in terms of fre-
quency rank as follows: during law school from 
students, at school (previous schooling) before 
law school, during interviews at law offices, at 
law schooffrom professors, and when applying 
io law school. Compared with either the larger 
educational environment (before law school) or 
with law offices where students have been inter-
viewed, the law schools (except for discrimina-
tion from students) perform relatively well. This 
points to the need for continuing efforts to foster 
tolerance and acceptance for huinan difference 
and diversity among the general population. 

Tovvard Improving Employment 
Equity 

Survey respondents said they often experi-
enced discrimination during recruitment by law 
firms. Of particular concern to women students 
(esPecially married women or women with chil-
dren) was the practice of many firms to ask 
about their plans for raising children. 

An unexpected response emerging from the 
written comments in the survey concerned 
discrimination attributed to age which, it was 
reported, occurred most often during job recruit-
ment. The implication was clearly drawn by  

several respondents that some of the interview-
ing firms considered (relatively) advanced age to 
be a negative factor in their selection of both 
articling students and associates. 

The survey report will be useful to law 
schools that would like to become more active in 
promoting equitable access both in admissions 
policy and in curriculum, to scholars interested 
in the issue of access to legal education, and to 
potential employers concerned about employ-
ment equity issues in the legal profession. 

VVV 

Survey of Students at Ten Law Schools in Canada, by 
Colin Meredith and Chantal Paquette, Abt Associates, 
Ottawa. Department  of Justice Canada, Working Document 
[WD1992-19e], March 1992. 
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