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An Overview of the Research to Develop a Canadian Child
Support Formula, by Ross Finnie, Carolina Gilibesti and
Daniel Stripinis, Department of Justice Canada, 1995.

n 1990 the Federal/Provincial/Territorial
Family Law Committee began a study to address
widespread dissatisfaction with how child sup-
pott is determined. On behalf of the commit-
tee, the Department of Justice Canada under-
took four years of resedrch to develop a
formula that could be used to determine child
support awards in cases of family breakdown.
The three-phase research program is described
in detail in the January 1995 report, 4An
Overview of the Research Program to Develop a
Canadian Child Support Formula, by Ross
Finnie, Carolina Giliberti and Daniel Stripinis. A
summary account of the research can be found
in the companion document, An Overview of the
Research Program to Develop a Canadian Child
Support Formala: Highlights.

Phase 1 of the research entailed compiling
Canadian data on current child support award
levels, Over three months in 1992, the
researchers collected information on child sup-
port awards in selected sites across Canada.
Using court files, court reporters in 15 court dis-
tricts completed a questionnaire on all cases
involving child support. The final database
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contained information on the income level of
869 families, the number and ages of children,
and the court-ordered amount of child support.

The average monthly child support award in
the database was $242 per child, ranging from
$195 in New Brunswick to $294 in British
Columbia. The average award per family was
$368, ranging from $280 in New Brunswick to
$451 in British Columbia. The average awards
by province tended to rise with average provin-
cial income. The child support award levels in
the database were not enough to lift many cus-
todial families out of poverty.
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public accountability; the potential for coercién
and abuse of civil and personal rights; their
potential to attract cases that would otherwise
settle out of court; and the risk that these
processes promote a type of second-class jus-
tice. Concerns have also been expressed about
higher administrative court costs associated with
implementation of these processes, duplication
of existing court procedures, and the potential
to defuse other court initiatives.

Are Court DR Programs
Really Effective?

Several measures of effectiveness have been
used in assessing court DR processes. For
example, although it is often argued that DR
programs can decrease case-processing times,
and thereby court costs as well, the research
suggests that court costs are actually higher —
because of the higher costs associated with
implementing programs and the possibility that
speedier settdlements are not actually linked to
court costs.

Research suggests that some DR programs,
such as those concerning settlement weeks and
small claims mediation, reduce judicial work-
load. However, evidence also suggests that
other programs, such as judicial conferences,
have actually proven to add to the workload.
Furthermore, there is also research which indi-
cates that although some programs, such as
mediation in family matters, often reduce judi-
cial workload initially, the rate of re-litigation in
these matters tends to eliminate any potential
gain,

Litigant costs also have been applied in
assessing the effectiveness of DR programs.
The research findings confirm that litigant costs
are frequently reduced because of speedy settle-
ment.

Another common measure of the effective-
ness of DR programs is the quality of justice.
Data on DR programs suggests that these pro-
grams improve access to justice. However,
despite favourable results, there still remains <
some scepticism about the fairness of these set-
tlements.

The Design and implementation
of Court DR Programs

Do court DR programs need to exist at all?
While some believe that disputes should be
referred to external services, thereby keeping-
the courts out of the settlement procéss, others
argue that there is a risk of second-class justice
in referring these cases outside the courts.

To determine what DR program, if any, to
implement, the authors advise that the program
should be selected to meet the intended objec-
tive, which should be grounded in a needs
assessment identifying the causes of coutt prob-
lems. Once the program has been determined,
the next step is to select cases that will be
referred to the court DR program. While the
coutts have used a variety of approaches for
screening and referring cases to DR programs,
little evaluation has been done of these
approaches. Therefore, apart from the need to
consider public access and accountability, the
research suggests there is little reason to '
exclude any category of case fromx most DR
processes. \

A major concern in implementing court DR
programs has been whether to make these pro;
grams mandatory or voluntary. The research -
suggests that this depends on several consideta:
tions including: the effect on the participation:
rate; constitutional concerns; objectives of the:



togram; how well the program is accepted;
how it will affect peoples’ good-faith partic-
on. Some jurisdictions have made their
bgrams mandatory, with liberal opt-out condi-
ns, while others permit otherwise excluded
es to be included if parties wish.

The authors suggest that, before embarking
the development of a court DR program, it is
portant to explore the relationship between
R programs and other available case manage-
lent techniques. They believe it is possible

at the features of successful DR programs
ould be transferred to other case-management
rocedures without the additional costs associ-
ed with implementing full-fledged court DR
programs.

" Since many jurisdictions are designing DR
programs on limited budgets, many have had to
fely on new ways to fund these programs,
including user fees, compensation of DR profes-
sionals, and pro bono work in return for train-
ing, certification and prestige.

The authors make several recommendations
concerning planning, designing, implementing
and evaluating court DR programs in Canada,

» including:

& the need to consider whether DR pro-
grams should be court-annexed or left to
private community agencies;

£, the need for civil courts to consider using
DR processes that serve as both trial
preparation and methods to promote set-
tlement;

4 the need for coutts to consider the costs
that can be saved by applying DR.fea-
tures to other case management/case-flow
management processes; and

A the need to implement additional court
programs on a trial basis and evaluate
them.

Conclusion

Given that there are many questions about
the effectiveness of court DR programs, there is
good reason to assess the need for such pro-
grams. Furthermore, it may be that specific fea-
tures of DR programs may also be available in
other management procedures thereby negating
the need for a DR program. Hence, it is critical
that courts properly assess the problem to deter-
mine what is actually needed.

Summary prepared by Shirley Riopelle-Ouellet
Research Officer
Department of Justice Canada
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Dispute Resolution
in Canada

Dispute Resolution in Canada: A Survey of Activities and
Services, by The Network: Interaction for Conflict
Resolution, Department of Justice Canada, Technical
Report [TR1995-1¢], 1995.

Ithough the practice of alternative dis-
pute resolution (ADR) has existed in Canada for
some time, and although it continues to flour-
ish, our knowledge of the nature and extent of
this practice in Canada is Very limited. In view
of this gap in knowledge about ADR, the
Department of Justice Canada undertook a
study. to explore the type and extent of current
dispute resolution services and activities in
Canada,
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Profile of Canadian Dispute .
Resolution Services and Activities

The survey findings reveal that dispute reso-
lution services and activities across the country
fall into a broad range.

For example, the survey found that dispute
resolution services are provided primarily in
English, although services in French are pro-

~vided in specific provinces. Interestingly, the
survey also found that dispute resolution ser-
vices are provided in a variety of other lan-
guages as well, including Cree, German, Italian
and Spanish.

The findings also reveal that dispute resolu-
tion professionals provide services from a vari-
ety of locations, including offices, schools or
education settings, law firms, government insti-
tutions and courts. .

The need to raise public awareness about
dispute resolution is a significant factor in
ensuring the continued use of dispute resolution
services. Many survey respondents indicated
that they distribute information about dispute
resolution to the public mostly by brochures,
articles, speaking engagements, videos, books,
manuals, newsletters and reports.

The survey results demonstrated that dispute
resolution professionals are involved in a range
of disputes - including family, community, cor-
porate, government, labour and school-based
disputes — and the trend seems to be towards a
more general practice of dispute resolution.
Family-related dispute resolution, however, was
found to be the most common specialization.

A review of the data on training programs
indicated that many training programs are
offered as part of a degree program such as
masters in social work. Specific users of these
training programs include teachers, justice sys-
tem personnel, social workers and counsellors,
volunteers, business people and students. A
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significant number of trainers offer their courses
to people seeking dispute resolution skills out- -
side the field of practice.

The survey findings reveal that dispute reso-
lution services and programs are financially sup-
ported by user fees and government funding.
Almost one-fifth of dispute resolution profes-
sionals don’t charge for their services. These
include volunteers with free community services
that are supported by donations, government-
sponsored self-help groups, and programs at
self-funding institutions.

Stakeholder Negotiations

Increasingly, stakeholder groups are being
formed to assist government in setting public
policy, determining rights, establishing corpo-
rate ot government direction, and employing
consensus decision-malking for many programs.
The survey revealed that for those respondents
who had been involved in stakeholder negotia-
tions, these negotiations covered a wide range
of topics including health, financial matters,
cross-cultural disputes, Aboriginal land claims,
curriculum and classroom organization, con-
struction disputes, and HIV disputes.

Dispute Resolution in Schools

Because of growing interest in introducing
dispute resolution programs and services into
schools as a way to address increasing violenc
the survey sought to collect information on the
nature and extent of school-based dispute resg
lution programs. The data revealed that mos
school-based dispute resolution programs
include training for students, teachers, trustees;
staff, parents and administrators. Not surpris-
ingly, students and teachers are the parties m
commonly involved in this dispute resolution

























The researchers made many recommenda- '
tions, which ‘can be grouped under charging,
court proceedings, and support. The recommen-
dations were made in a rapidly changing envi-
ronment — even during the study, police, crimi-
nal justice and correctional agencies were
implementing new policies and procedures for
responding to spouse abuse. Therefore, some
recommendations had already been acted on
before the report was published. But the con-
cerns raised may still apply in other jurisdic-
tions.

Although the results of the Manitoba Spouse
Abuse Tracking Project apply directly only to
Manitoba, the research reveals information that
should be considered by all provinces and terri-
tories and by the federal government. As
Canadians become increasingly aware of the
long-term effects family violence has on individ-
uals, communities and society, current policies
and procedures must be assessed and new
strategies developed. Further, the innovative
solutions already implemented in Manitoba
demonstrate that, to successfully end family vio-
lence, communities and governments must
work together.

Summary prepared by Scott Clark
Principal Researcher
Department of Justice Canada
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2. Review of the Administrative Record in
Proceedings for Judicial Review

Professor Yves-Marie Morissette examined the
kind of information included in the record for
review of the Federal Court of Appeal and a
NAFTA binational panel and considered
whether such information is characterized, dis-
closed, or treated differently in the two forums.
He concluded that the binational panel’s admin-
-istrative record for review contains certain cate-
gories of information that are not the same in
Canadian domestic law.

3. The Power of Administrative Agencies to
Review Their Decisions

In providing guidance on whether a review is
warranted, Professor Denis Lemieux considered
the relevance of administrative law principles
such as res judicata, acquired rights, estoppel,
procedural fairness and the duty to act reason-
ably and in a non-arbitrary manner. Lemieux
also analyzed the international legal principles
regulating Canadian International Trade
Tribunal reviews. He concluded that although
the public interest is served when administrative
agencies have the flexibility to respond quickly
to changing circumstances, it is equally impor-
tant that these agencies do not create uncer-
tainty for those directly affected by their deci-
sions.

4. Staff in the Decision-Making Process

Anne S. de Villars, Q.C., examined the role of
specialized staff in the decision-making
processes, patticularly those of quasi-judicial
administrative agencies such as the Canadian
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International Trade Tribunal and the Canadian
Labour Relations Board. De Villars stressed the
importance of an open process and outlined
measures to ensure the decision-maker remains
independent.

5. The Relationship Between Domestic Law
and International Law in the Resolution of
Disputes.

Ivan R. Feltham, Q.C., considered the relation-
ship in Canada between international and
domestic dispute-settlement processes. Feltham
concluded that, in the interpretation of a statute
based on an international agreement, the agree-
ment and decisions of bodies constituted under
the agreement are not binding on Canadian
courts. Nevertheless, Canadian courts do
attempt to interpret Canadian statutes consistent
with Canada’s international obligations, He .
stated that to go further would involve political
integration and transfer of sovereignty similar to
that of the European Union.

Each of these papers is available separately.
LA A4
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Intoxication in the Codification of
Canadian Criminal Law

by Patrick Healy

Healy discusses three options, in order of pret-
erence, for codifying either a “limited” or an
“open” defence for intoxication. He also exam-
ines proposals to punish intoxicated conduct.

Actus Reus, Voluntariness and
Automatism: A Commentary on Federal
Government Proposals to Ainend ibe
Canadian Criminal Code

by Bruce Archibald

In analyzing the voluntariness requirement for
criminal offences, Archibald touches on the
issues of physical compulsion (and/or physical
impossibility) and involuntary intoxication. He
then discusses automatism as a “mental distur-
bance” excuse.

Codification of the Defences of Ignorance
of the Law and Mistake of Law

by Hélene Dumont

Dumont criticizes the White Paper’s proposal
for failing to enlarge the range of exceptions to
the maxim that ‘ignorance of the law is no
excuse.’

Duress and Necessity in the White Paper
by Kent Roach

Roach first reviews the structure of the White
Paper proposal to codify defences of duress of
circumstances and duress by threats, and dis-
cusses exclusion of murder and of those who
knowingly expose themselves to the risk of
threats. Roach also discusses the subjective and
objective perception of imminent harm.
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Proposals to Amend the Criminal Code
(General Principles), Defence of the
Person—Section 37

by Tim Quigley

Quigley makes recommendations for some
modifications to these proposals. He suggests
that other parts of the Criminal Code be
changed to reflect the abandonment of the justi-
fication/excuse terminology. The paper also
discusses a qualified defence of excessive force
in self-defence.

Proposals to Amend the Crininal Code
(General Principles), Defence of
Property—Section 38

by Tim Quigley

Although Quigley believes the proposals convey
the intended policy objectives reasonably well,
he suggests some revision to eliminate the two
separate requirements of reasonableness and
proportionality.

The Minister of Justice Canada’s Proposal
Jor the Codification of the “Defence” o
Entrapment o

by Eve-Stéphanie Sauvé

This paper reviews in detail the proposal to
codify the defence of entrapment. It also dis-
cusses the possibility of criminal liability for
state officials involved in crime detection.

Each of these papers is available separately. ,
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According to the author of this report, the
effect has been to eliminate the supplemental
role of provincial law in all maritime law mat-
ters. This elimination has been put into practice
by both the provincial courts and the Federal
Court, which must apply English maritime law
uniformly to such matters, and English maritime
law includes the principles of the English com-
mon law. If the application of English maritime
law is disorienting for Canada’s common law
provinces, it is even more disorienting for the
province of Quebec, as its civil law system is
foreign to and completely ignored by the com-
mon law.

The maritime law shaped by these court
judgments had not yet been foreseen when the
Federal Court Act was passed. It would be pos-
sible to restore provincial law to its supplemen-
tal role in maritime matters by adopting it by
reference in order to have it apply to the
unwritten aspects of maritime law that were for-
merly outside the jurisdiction of the Exchequer
Court of Canada. This could be done by amend-
ing section 2 (“Canadian maritime law”) of the
Federal Court Act, or section 22 or 42.

Such an amendment would keep the Federal
Court's admiralty jurisdiction intact while at the
same time ensuring that English law is again
applied in its entirety to the Admiralty Court’s
traditional sphere of jurisdiction. The reintegra-
tion of provincial law would eliminate the exist-
ing uncertainties as to the law applicable to bot-
derline situations whose relevance to maritime
law is debatable.

Le Code civil du Québec et le droit maritime canadien, by
Edouard Baudry. :
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Consumer Fireworks Regulations: Final Report, by Shelley Trevethan, Wendy Gordon
and Marie-Andrée Roy. Department of Justice Canada, Working Document

[WD1995-4e], 1995.

Seen But Not Heard: Native People in the Inner City, by Carol La Prairie. Department
of Justice Canada, 1995.

For further information concerning these or other departmental research documents, please contact
the Research and Statistics Section at: (613) 941-2266, or by fax at (613) 957-2491.

Name: Organization:
Address:

City/Province:

P.C. Tel.: ( )
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