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Two significant developments could
soon impair the effectiveness of current
federal regulatory enforcement efforts:
the cumulative effect of a decade of
fiscal restraint on the size and capacity
of the government’s force of inspectors,
and the impact of recent Charter deci-
sions on the prosecution of regulatory
offences in criminal courts. This is parti-
cularly true in the case of regulatory
programs that rely ultimately on prose-
cutions in criminal courts to back up
regulatory enforcement actions.

Improvements to the compliance and
enforcement strategies of many depart-
ments are needed if they are to imple-
ment regulations effectively in the
future.

Several major federal regulators are
already collaborating with the Depart-
ment of Justice and the Office of Privati-
zation and Regulatory Affairs to find
innovative solutions to common regula-
tory compliance problems under a linked
initiative: the Compliance and Regulatory
Remedies Project. During the coming
year that project will be examining

o the scope for greater use of adminis-
tratively imposed penalties,

e the means to achieve more effective
sentences in regulatory cases, and

e possible guidelines to help with the
development of more cost-effective
compliance and enforcement policies.

Impact of the Charter on regulatory
offences

Prior to the enactment of the Canadian
Charter of Rights and Freedoms, our
system of regulatory offences enabled
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Making regulatory enforcement effective:
what are the legal alternatives?

the courts to ‘‘convict’’ a regulatee
upon simple proof that the individual

or corporate defendant had failed to
comply in their business activity with
prescribed legal standards. In some
cases, the defendant would be held
absolutely liable for the offence — that
is, no defence would be allowed by the
court upon proof of a regulatory breach.
More commonly, defendants could be
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Improvements to the
compliance and enforcement
strategies of many
departments are needed.
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held strictly liable — that is, a convic-
tion would result unless the defendants
established that they were not
negligent.

Ninety per cent of the more than
100,000 offences created in federal stat-
utes and regulations were dealt with in
this manner prior to the enactment of
the Charter. Formerly, 1he courts distin-
guished *‘regulatory*’ offences from true
‘‘crimes’’ and relaxed the legal require-
ments for proving a regulatory offence,
which they regarded as being essentially
civil in nature.

A number of recent court decisions
interpreting the Charter have had the
effect of varying these practices.

The net result of the Charter case
law is that federal departments relying
on strict or absolute liability offence
provisions to deter regulatory noncom-
pliance or to back up compliance agree-
ments ’‘negotiated’’ by their officials,
could find their position significantly
weakened owing to the practical diffi-
culties that enforcement officials and
prosecutors may face in proving a
regulatory offence.
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This is especially true where the evi-
dence is highly technical, as is often the
case in regulatory matters. Even if strict
or absolute liability offences are ques-
tioned but are capable of justification
under the Charter as necessary to
ensure a free and democratic society
(section 1 of the Charter), that justifica-
tion will need to be made on a case-by-
case basis, leaving us with an impracti-
cal scheme of regulatory enforcement.

This situation provides a powerful
incentive to explore the scope for legis-
lative reforms that would take regula-
tory offences out of the criminal arena.

(See Regulatory enforcement, page 3)

Justice Echo celebrates
first anniversary

December 1988 marked the beginning
of a new initiative by Legal Services
Units of the Department of Justice,
almed at strengthening their relation-
ships with government managers.

The first issue of Justice Echo was
distributed to some 1500 managers
throughout federal departments and
agencies. Over the past year. demand
for the pubiication increased steadily;
it now has a circuiation of more than
2200.

The Justice Echo Editorial Board
thanks ail readers for the interest they
have shown in the publication; we
remain committed to offering articles
as varied and interesting as possible.

If there are any topics that you feel
would warrant coverage in Justice
Echo, please pass your ideas to a
member of your Departmental Legal
Services Unit.
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Use of arbitration to settle disputes in contracts:
one option for departments

by Jacques Gauthier, General Counsel, Arbitration agreements
Commercial and Property Law In light of the above statement of policy Client departmems must
and Advisory Services andtthletgeed tocl catref?llybr.non?tor and ensure that sufficient funds
control the conduct of arbitration, ,
In a circular letter dated July 23, 1987, | agreements to arbitrate disputes where are ava,llab {e to cover not
the Treasury Board advised deputy no arbitration provision is included in onIy arbitration . . . but also
heads of departments and heads of the contract will be negotiated with the the costs of an award.
agencies that arbitration may be used to [ disputing party by the Departmental
resolve contract disputes. The circular Legal Services counsel, assisted by —————
also stated that the Department of counsel in Justice's Civil Litigation
Justice's Senior Assistant Deputy Section. Arbitration clause
Minister, Departmental Legal Services, Client departments must ensure that In the event that the parties decide to
would issue guidelines to counsel sufficient funds are available to cover agree on arbitration at the time of
covering the format and content of not only the costs associated with the entering into the contract, the
arbitration agreements or of the conduct of arbitration but also the costs | arbitration clause should:
arbitration clauses to be included in of an award. This is necessary in light
contracts. of the contractual nature of an ® define those matters that will be
The promulgation of the Commercial | arbitration agreement. subject to arbitration;
I:lib itration A.C t was not intended to Such arbitration agreements should ® state that the arbitration award will
er the traditional approach of using include: be final and bindi both parties:
the court system for resolution of Incfude: ¢ linal a inding on parties;
substantive legal issues. Indeed, the e a statement to the effect that the @ state that it shall be subject to the
arbitration process, often referred to as award will be final and binding on Act;
gor?l?'deis()falsgl;eiir;%e(ﬁ;sg?;iegzszl:c—l N the parties; e determine the number of arbitrators
regarded as such by the Department of | ® @ Provision defining the exact issues and their method of appointment;
Justice. to be put to the arbitral tribunal by @ set the place of arbitration in
The Treasury Board policy reflects ;ﬁ&gﬂe;ﬁ)ﬁfg gﬁi?gg d‘;?‘m Canada;
this by emphasmqg that arbitration is ' e determine the language of the arbitral
but an option available to the contractor | @ an acknowledgment that the proceedings; and
and the Crown to settle disputes. The arbitration is being conducted '
Department of Justice considers that pursuant to the Act; ® determine the law applicable.
arbitration is a valid option for dealing | J directly or by reference, a list of Furthermore, before the contract
with matters that are properly questions the d ' containing the arbitration clause is
f fact in specialized areas. procedural matters agreed upon g 0 :
ol fac p X - by the parties pursuant to the Act executed, the options set out in the
The experience acquired by the such as a date, time and place for Commercial Arbitration Code should be
Department of llll}stlce Elo c?irate has commencing the arbitral proceedings, | exercised to the extent possible at that
resulted in a policy and directive to and a timetable for its conduct; time.

counsel, which will be revised as the

- . . Should you wish to consider the
Department gains more experience with | @ an agreement as to the number of

insertion of arbitration clauses in a

arbitration. arbitrators, their mode of selection contract, or to resolve a dispute

including procedures for challenge, resulting from a pre-existing contract
Arbitration policy and the decision-making process; with no such clauses, contact your
The Department of Justice does not ® a determination of the place of Departmental Legal Services Unit.
encourage client departments and arbitration in Canada;

agencies to resort to arbitration as the
general means of resolving disputes.

Rather, arbitration agreements should
be negotiated after a dispute has arisen | ® a determination of whether or not

@ a determination of the language of

arbitration; Published by authority of the Minister of
Justice and Attorney. General of Canada

and not as a standard provision in oral hearings will be held or evidence by
every contract. This cautious approach and arguments produced in writing
has been chosen so that the government only; &?mﬁﬁgﬁﬁé‘femm d;\ffai:s
can gain some meaningful hands-on ® a statement dealing with the Ottawa, Ontario
expelrlen(;:it; of arbltradnon t?silzcll mea(rilg to appointment of experts and their K1A OHS8
irxels&;‘a’te meg:stess'uiﬁ a;oapuproalcgl? Wiﬁnce participation in the process; and (613) 957-4222
: - : © d ces
significantly reduce the risk that a few ® a statement of the applicable law glal:lllasgrgsiupply and Servi
unfortunate experiences might convey which deals with whether or not the Printed In Canada
the message that arbitration is an arbitral tribunal may decide ex aequo ISSN 0840-8653
unworthy method of resolving disputes. et bono or as amiable compositeur

(in equity or as a conciliator).
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foot the bill?

by Barbara Mclsaac, Counsel,
Civil Litigation (Common Law) Section

Under certain circumstances, a public
servant faced with any of the following
situations may be entitled to legal ser-
vices provided at government expense.
When he or she:

® is sued or threatened to be sued in
the civil courts;

® has been charged with an offence;

@ is interviewed by the police, a crown
attorney or similar official, in circum-
stances that, in the opinion of the
employee’s deputy head, could lead
to legal proceedings against the
employee or the Crown; or

® is required to appear before a judi-
cial, investigative or other inquest or
inquiry.

Basically, where the employee has
acted within the scope of his or her
duties and generally in accordance with
the expectations of his or her depart-
ment, Treasury Board has authorized
that the required legal services can be
provided by the Department of Justice
or, in certain circumstances, by private
counsel, whose fees will be paid by the
government.

The policy is set out in Treasury
Board Circular No. 1983-52, dated

(Regulatory enforcement, from page 1)

Trends in enforcement practice

Even before the Charter, criminal prose-
cution was long regarded by enforce-
ment officials as a blunt instrument

of last resort in regulatory cases. The
penalty provisions of many federal regu-
latory statutes are also seriously outdat-
ed, which leads, in some cases, to very
low fines that tend to trivialize noncom-
pliant behaviour. Although criminal pros-
ecutions have an important role to play
in dealing with willful, serious incidents
of noncompliance (and our criminal law
requires some strengthening in this
regard), enforcement officials usually
prefer to deal with noncompliance under
regulatory statutes with negotiated or
administrative solutions. These methods
are viewed as more appropriate in most
circumstances and are often considered
to be more cost-effective.

October 5, 1983, and applies to all
departments and agencies listed in sched-
ules 1 and 11 of the Financial Adminis-
tration Act, to branches of the public
service designated as departments for
the purposes of the Act, and to the
Canadian Forces.

Under the policy, a public servant
in any of the circumstances described
above may request the provision of
legal counsel at public expense. This is
done by way of a written request to the
employee’s deputy head, accompanied
by a full report of the circumstances.
The employee must state whether he or
she is willing to be represented by the
Department of Justice. If they wish to be
represented by private counsel, they
must state the reason, the name of the
counsel, and the counsel’s fee schedule.
Private counsel in such cases are not
retained as agents of the Attorney
General of Canada.

As a matter of policy, the Depart-
ment of Justice does not represent
employees who have been or may be
charged with an offence. Otherwise, the
policy is that the employee should be
represented by the Department of Justice
unless that department declines to act
because of a potential conflict of
interest.

The policy also requires that, before
approving a request for legal services,

One of the challenges in regulatory
enforcement for the 1990s, therefore,
will be to develop better legal support
for administrative solutions to regula-
tory noncompliance in the very broad
middle ground that exists between ticket-
ing schemes (designed for very minor
offences) and formal criminal prosecu-
tions (designed to sanction intentional
breaches of regulatory legislation).
Administratively imposed civil monetary
penalties, when used to recapture the
profits accruing from noncompliant
behaviour, could be one important tool
for some departments. (Such penalties
have been employed to great effect in
many European countries and through-
out the United States. The U.S. Envi-
ronmental Protection Agency settles
90 per cent of all administratively
imposed penalty cases. An administra-
tive law judge disposes of virtually all of
the remaining disputes, with only 1 per
cent being further appealed to the

Legal services for public servants — when will government

the employee’s deputy head is to seek
the Department of Justice’s opinion as
to the need for legal counsel and the
application of the policy to the particu-
lar circumstance.

The deputy head may approve the
payment of legal fees and disbursements
to private counsel, including the cost of
travel under the Treasury Board’s travel
policy, to a maximum of $10,000.
Thereafter, Treasury Board approval is
required.

When it is appropriate to engage
private counsel, the deputy head should
ensure that both the choice of counsel
and the proposed fee schedule are rea-
sonable. The Department of Justice
maintains a schedule of fees and can
advise and provide assistance on such
matters. When the lawyer submits his
or her bill, the Department of Justice
reviews and approves the account for
payment.

When private counsel is engaged, the
employee and the selected counsel must
be informed in writing of the limits to
the Crown’s commitment regarding legal
fees, and the procedures involved in
approval of accounts.

For specific information and advice,
managers should refer to Treasury
Board Circular No. 1983-52, and seek
advice from their Departmental Legal
Services Unit.

courts.) Other forms of administrative
monetary penalties are already being
employed by federal departments to deal
with such matters as aeronautics
infractions, UIC overpayments, customs
offences and unpaid income tax.

Conclusions and recommendations

Any department evaluating a federal
regulatory program or proposing to
reformulate regulatory legislation should
ensure that such legislation contains the
broadest possible array of sanctions,
criminal and noncriminal, that are con-
stitutionally permissible. If innovative
compliance and enforcement provisions
are to be considered when a regulatory
statute is amended, your Departmental
Legal Services Unit should be involved
as early as possible in the policy devel-
opment process, so that any legal or
constitutional difficulties associated with
proposed alternative sanctions can be
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properly addressed before the draft
legislation stage.

In the case of departments adminis-
tering regulatory legislation based on a
federal head of power other than the
criminal law power, the potential for
using administratively imposed mone-
tary penalties should be considered,
especially where an impartial forum is
already available under the regulatory
scheme to deal with disputed cases.

Departments significantly broadening
their legislative remedies and sanctions
(which may include provision for upgrad-
ing criminal penalties) should consider
preparing a formal compliance and

this month

by Nicole Jeffrey, Counsel, Legal Services
Treasury Board of Canada

On December 29, 1989, an amended
Non-smokers’ Health Act will come into
effect, bringing the force of law to the
Treasury Board’s policy prohibiting
smoking in government workplaces.

The original Act, introduced as a
private member’s bill and assented to
on June 28, 1988, was never proclaimed
because it quickly became apparent that
there would be difficulties in implement-
ing and enforcing it.

1t therefore was decided to amend
the Act. Accordingly, Bill C-27, an Act
to amend the Non-smokers’ Health Act,
was passed by the House of Commons

The underlying premise of the
Act is that smoking is
annoying and harmful to
non-smokers . . .

P——— S,

on June 26, 1989, received Royal
Assent three days later, and comes into
force on December 29. The Minister of
Labour and the Minister of Transport
are responsible for the administration of
the Act.

Under the amended legislation, no
effort is being made to control the
degree of concentration of tobacco
byproducts in the ambient air, as was
the intent of the original bill. Rather,
smoking is essentially banned from the
workplace. The underlying premise of
the Act is that smoking is annoying and
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enforcement policy to ensure reasonably
predictable and regionally consistent
enforcement practices, and also to
ensure that the sanctions employed in
particular cases are proportionate to the
seriousness of the violation, to minimize
Charter challenges.

Administratively imposed sanctions
(including civil monetary penalties,
licence suspensions, product recalls)
constitute the most important legal
framework for negotiated solutions to
noncompliant behaviour in many American
and European jurisdictions. In these
jurisdictions, however, the rights of
regulatees are usually protected under

Non-smokers’ Health Act comes into force

harmful to non-smokers, who should
be entitled to work in a smoke-free
environment.

Under the Act the employer, or any
person acting on the employer’s behalf,
has the burden of ensuring that there is
no smoking in any workspace under the
employer’s control, except in designated
smoking rooms or smoking areas. When
making such designations, the employer
must respect the requirements of the
legislation. In this regard, regulations
may be made respecting the size, num-
ber, proportionate floor space, location,
use, number of occupants, and other
characteristics of designated smoking
rooms and areas.

Moreover, smoking areas can be
designated only on aircraft, trains,
motor vehicles and ships, and in airport
passenger terminals, railway passenger
stations, interurban bus stations and
marine passenger terminals.

The smoking ban is further rein-
forced in the Act by placing onus on
individuals as well as the employer
through the stipulation that no person
shall smoke in any workspace under
the control of an employer except in
designated smoking rooms and areas.

An exception is provided in the
Act to permit an employer to require
employees to work in a smoking area or
room if the nature of their duties calls
for the performance of tasks in such
rooms or areas.

Offences and punishments are pro-
vided for employers and all persons
who contravene the Act; financial
penalties range from $50 to $10,000.

A ticketing scheme is also contemplated
in the Act. Proceedings in respect of an
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an administrative procedure act, or an
equivalent. Accordingly, any expansion
of the administrative sanctioning powers
of federal departments should be accom-
panied, in the absence of legislated
safeguards, by provisions in their com-
pliance and enforcement policy designed
to ensure that the negotiation practices
employed by enforcement officials are at
least consistent with express or implied
protections afforded to regulatees under
the Charter.

The smoking ban is further
reinforced in the Act by
placing onus on individuals
as well as the employer.
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offence committed under the Act may
be instituted by anyone. However, pro-
ceedings commenced by way of a ticket
can be instituted only by inspectors desig-
nated by the Minister of Labour or by a
peace officer.
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