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INTRODUCTION 

As part of its  initiative in the areas of pornography  and prostitution, the 
Department of Justice appointed a Special Committee in June 1983 to study 
these issues and: report to the Department no later than. December 1.984. The 
mandate of this Special.Committee included,, among others, ,"(4) to consider, 
without  travelling  outside Canada, , the experience and attempts to d.eal with. 
the.se  problems in other countries including.the 	 and selected 
Comffionwealth countries such : .as Australia and New Zealand". 

Whereas the Special Committee was responsible for the public , hearings, the 
.analysis of briefs and legal research, the Department's Research and 
Statistics Section was given the mandate to conduct the socio-legal and 
empirical research programme. In responding to the above mentioned term of 
reference, five studies have been commissioned. This one deals with 
pornography and prostitution in the United States of America. 

Clearly, the federal system of the United States is a complicating factor for 
any study on issues of mixed competence. Both the Federal government and the 
State governments are empowered to legislate in the area of criminal law, 
albeit in different respects. It probably can be safely said that the States 
are most directly responsible for the criminal law and that the Federal 
government will intervene mainly to unify or give coherence to States' laws 
or to legislate over matters of national importance where its powers are not 
preempted by the Constitution (David, 1971; Engdahl, 1974). This means that a 
study of legislation and enforcement practices in any criminal related matter 
implies a review of all state laws, and federal laws when applicable, if one 
is to have a complete picture of the situation in the United States. This was 
not feasible in the small time period allocated to conduct this review. 

Decision was thus made to restrict the focus of the study to the Federal laws 
and to those of what was perceived as "key" States. At the Federal level, 
contacts were established with and information obtained from representatives 
of the U.S. Department of Justice, the Federal Bureau of Investigation, U.S. 
Post Office, and U.S. Customs. Pressure groups of a national scope such as 
Morality in Media were also contacted. At the State level, contacts were 
established and information requested from officials in twelve States. These 
are: Alabama, Arizona, California, Florida, Georgia, Massachussets, 
Mississipi, New York, Ohio, Pennsylvania, Texas and Washington. In each of 
these States a letter was written to the State Attorney asking for 
information on the State laws on pornography and prostitution, recent 
significant court interpretations, pending legislation if any, and evidence 
of public opinion movements with respect to these - two issues. Furthermore, 
within each State, one or two cities were selected and the District Attorney 
and Police Chief were also sent a letter asking for more local information 
such as prosecution and conviction statistics, enforcement policies and 
difficulties, etc. (see Appendix 1 for sample letters). These cities are: 
Birmingham, Phoenix, Los Angeles and San Francisco, Miami, Atlanta, Boston, 
Jackson, Buffalo and New York, Cincinnati and Cleveland, Pittsburgh and 
Philadelphia, Houston, and Seattle. Finally, the National Association of 
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District Attorneys and the International Association of Chiefs of Police were 
also contacted to obtain information on prosecution or enforcement policy 
papers or guidelines which would have been prepared for their respective 
members. In total, although not every city responded, the return rate was 
excellent and was sufficient to provide detailed and up to date information. 

The following pages will attempt to provide a succinct portrait of the 
present situation in respect of legislation, enforcement practices, and 
public debates on pornography and prostitution respectively. Not all States 
or cities which provided information will be covered since in some cases, the 
information was either too repetitive or was incomplete. It is our belief 
however that the information presented is sufficient to give the reader an 
adequate idea of the state of these questions in the United States. 



I- PORNOGRAPHY 

The question of pornography, or more accurately obscenity in legal 
terminology, is not only complex but maybe as ancient as law-making itself. In 
the case of the United States, one can trace back to the early history of the 
colonies the preoccupation with obscene utterances and prints. The definition 
of the obscene has largely changed however, from a religious one in the 16th 
and 17th centuries to one which is mainly concerned withsexual matters in the 
present days. Although a full-fledged history of obscenity statutes ànd court' 
deciSIOns is not tobe presented here (theinterested reader is referred to 
Schaùer, 1976, and to Sobel', 1979;, for , historical accounts), the following 
section is concerned with the development of  legislation,'at both the State 
and Federal levels, and of court interpretation's on obscenity. In a second 
section, the Miller test and the subsequent cases having specified some of the 
vague elements of the offence will be presented. The third and-fourth  sections 
will deal with the Federal and States statutes on obscenity• respectively. The 
fifth section will provide some data on enforcement practices in the past five 
years and on enforcement problems. Finally, the last section will look at 
presént  public  debates on pornography. 

1. Development of Statutes and Jurisprudence on Obscenity 

Following on the evolution of the common law in England, the early colonies 
all "made blasphemy or heresy a crime, by statute, but sexual materials not 
having an antireligious aspect were left generally untouched"(Schauer, 
1976:8). It was not before 1711 that the first statute was enacted which could 
also be applied to secular materials in the state of Massachussets. The first 
court decision on obscenity however was not rendered until 1815 in the case of 
Commonwealth v. Sharpless, where Sharpless was accused and convicted of 
displaying an indecent picture for profit (Sobel, 1979:7). In 1821, in 
Commonwealth v. Holmes, the Supreme Judicial Court upheld  •the conviction Of 
Holmes for his publishing of the "Memoirs of a Woman of Pleasure". In 1842, 
the first federal statute on obscenity was enacted (I) to prohibit the 
importation in the United States of indecent and obscene prints etc., and to 
provide for their destruction by customs authorities (Schauer, op.cit.:10).  In 
the years prior to the Civil War, most States had adopted their own obscenity 
statutes. Then, in the years following the Civil War, the Federal government 
enacted a second obscenity statute prohibiting the mailing of obscene material 
(2). While the cases immediately following this statute were mainly concerned 
with its constitutionality (it was established in Ex Parte Jackson, 98 U.S. 
727 (1877), cited in Schauer, oa.cit.:14), the determination of obscenity soon 
surfaced. 

The famous Hicklin (3) test was followed in most Of the AMerican court cases 
until Roth :.(discussed below). Hicklin, per the name of the accused, 
determined that obscenity could bé decided  on thé basis of parts of the work 
and was that which has a tendency "to deprave and corrupt those whose minds, 
are open to such'immoral influences and into whose hands a publication of 

3 



4 

this sort may fall" (in Schauer, op.cit.:7).  The American courts however 
chose to emphasize a peripheral element of the Hicklin case, i.e., the 
question of assessing obscenity on part or the whole of a work. Furthermore, a 
large definition of the potential audience was also adopted by the courts and 
therefore was considered to ihclude -- and in fact mainly referred to -- 
children. Finally, by the end of the 19th century, the Federal government 
completed its arsenal of instruments to regulate obscenity by adopting the law 
prohibiting the interstate transportation of obscene materials (4). 

The period 1900-1950 Saw the gradual erosion of the Hicklin test and the 
development of rather more sophisticated concepts, namely the view that the 
work must bé evaluated in its entirety ( Halsey v. New York Society for the 
Suppression of Vice, 234 N.Y.1, 136 N.E. 219 (1922)), that the effect of the 
work must be assessed on the basis of the "average reasonable adult" rather 
than on particularly susceptible indii/iduals ( United States v. One Book 
Called "Ulysses", 5 F. Supp. 182 (S.D.N.Y. 1933)), that the literary value of 
the work must be considered (see the "Ulysses" case), and that community 
standards must be taken in -EC) account ( United States v. Kennerley, 209 F. 119 
(S.D.N.Y. 1913); all cases cited above are .  from Schauer, op.cit:27-28). 

None of the previous case law had dealt in any depth with the constitutional 
issues of the First Amendment (protection of the freedom of speech). Roth 
(Roth v. United States, 354 U.S. 476 (1957)) was to be the leading case for 
almost twenty years. This test in effect, consolidated the previous 
developments in court interpretations of obscenity; the test set forth by 
Justice Brennan thus read: 

(..) whether, to the average person, applying 
contemporary community standards, the dominant 
theme of the material taken as a whole appeals to 
prurient interest (in Schauer, op.cit.:37). 

Obscenity was considered not to be speech at all and thus not to be protected 
by the First Amendment. However strict that interpretation might seem, the 
issue of obscenity was far from resolved. The further years saw a constant 
narrowing process leading to what Schauer calls "minimal regulation" 
ultimately "limiting obscenity regulation to hard-core pornography" 
(op.cit.:41).  The clearest case here is Memoirs v. Massachussetts (383 U.S. 
413 (1966)), where Justice Brennan, in deciding on Cleland's book Memoirs of a 
Woman of Pleasure,  wrote that in the definition of obscenity: 

Three elements must coalesce: (a) the dominant 
theme of the material taken a a whole appeals to a 
prurient interest in sex; (b) the material is 
patently offensive because it affronts 
contemporary community standards relating to the 
description or representation of sexual matters; 
and (c) the material is utterly without redeeming 
social value (in Schauer, op.cit.:43). 

To many observers, including Schauer, this led to minimal intervention in the 
field of obscenity and to some confusion, particularly because this test 
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necessitated that all three elements be present and added the expressions 
"patently offensive" and "without redeeming social value". Miller was to 
provide the nation's lower courts and enforcement agencies with a much more 
precise and applicable test (Miller v. California, 413 U.S. 15 (1973); see 
Appendix 2 for the text of the Miller case). The Miller test, while retaining 
part of the Roth decision, did away with some of its major impediments, and 
namely, the "utterly without redeeming social value". The test is the 
following: 

The basic guidelines for the trier of fact must 
be: (a) whether "the average person, applying 
contemporary community standards" would find that 
the work, taken as a whole, appeals to the 
prurient interest, (...); (b) whether the work 
depicts or describes, in a patently offensive way, 
sexual conduct specifically defined by the 
applicable state law; and (c) whether the work, 
taken as a whole, lacks serious literary, 
artistic, political, or scientific value. (in 
Schauer, op.cit.:338). 

2. The Miller Test: The Average Person, The Community Standard, and The 
Value of the Work 

Three elements were still relatively unclear after Miller which further court 
decisions were to refine. These are: the average person, the scope of the 
community whose standards are to be the basis of the assessment, and the value 
of the work. Each will be briefly discussed. 

(a) The Average Person 

In contrast to the concept of the "reasonable man" in tort law, the average 
person in obscenity cases is not the ideal person but the personification of 
the weaknesses of mankind. Neither is this average person the judge or the 
jury; yet, one can hardly doubt that the trier of fact or juror do refer to 
themselves in assessing this average person's complexion. Roth and subsequent 
cases have taken great care to indicate that this average person neither is 
the prudish nor the highly callous, the uneducated nor the highly educated, 
etc. (5). This must not be interpreted to mean a levelling off effect since 
only what is acceptable to the average person -- and therefore recognizable by 
this hypothetical person -- would be acceptable to the court. On the contrary, 
the third part of the test (the social value) opens up the door to expert 
testimony and thereby to determination of value on the basis of a restricted 
segment of the population. This point will be dealt with further below. 

It was not clear until recently whether the average person test included 
children. Butler (Butler v. Michigan, 353 U.S. 380 (1957)) could be 
interpreted as meaning that only the average adult is to be considered. 
Furthermore, Ginzburg v. United States, 383 U.S. 463 (1966) noted that the 
inclusion of children in the instructions given to the jury on the average 
person test was not necessarily appropriate. On the other hand, it seems from 
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Roth and other cases such as People v. Vanguard Press (192 Misc. 127, N.Y.S.2d 
427, 430 (1947)), that as long as the judge's instructions to the jury do not 
place special emphasis on the young or otherwise particularly vulnerable 
segments of the population -- or in other words do not give pre-Roth 
instructions -- all people are to be included in this definition. However, a . 
recent Supreme Court decision (Pinkus v. United States, 436 U.S. 293 (1978)) 
resolved the issue and determined that the average person test applies to the 
average adult person and does not include children: 

Since this is a federal prosecution under an act 
of Congress, we elect to take this occasion to 
make clear that children are not to be included 
for these purposes as part of the 'community' as 
that term relates to the 'obscene materials' 
proscribed by 18 USC s.1461 [mailing obscene or 
crime inciting matter]. Pinkus v. United States, 
436 U.S. 293 (1978) 298 

A further precision to the average person test was made by Mr. Justice Brennan 
in the Mishkin case (Mishkin v. New York, 383 U.S. 502 (1966)) where it was 
decided that material designed for "deviant" groups appealed to the prurient 
interest of members of that group and as such satisfied the requirements of 
the test (6). 

(b) The Community Standards 

What community is to be considered when evaluating the applicable standards? 
Who is to make the determination of the standards? Roth elevated this concept 
to a key issue in the determination of obscenity but did not address the issue 
of what community meant, i.e, whether it is local, regional or national. The 
first two cases to deal with this issue were Manual Enterprises v. Day, 370 
U.S. 478 (1962) and Jacobellis v. Ohio, 378 U.S. 184 (1964). Both concluded 
that the community test was of a national scope. The Miller decision reversed 
this view: 

Nothing in the First Amendment requires that a 
jury must consider hypothetical and 
unascertainable 'national standards' when 
attempting to determine whether certain materials 
are obscene as a matter of fact (...). Miller v. 
California, 413 U.S. 15 (1973) 31-32 

That the standard to be applied is a local one -- that needs not be measured 
by experts (see Paris Adult Theater I v. Slaton, 413 U.S. 49 (1973)) -- also 
applies to Federal statutes (Hamling v. United States, 418 U.S. 87 (1974)). 
Furthermore, the community standard test is also to be applied, at least by 
inference from the absence of an opinion to the contrary, to part (b) of the 
three-prong test enunciated in Miller. In other words, patent offensiveness is 
to be evaluated on the basis of the local community standards (Schauer, 
op.cit.:123).  This is particularly relevant since the criteria will be whether 
the work goes beyond the level of tolerance of the community for sexual 
representations ("beyond customary limits of candor" A.L.I. Model Penal Code, 
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1962, s. 251.4(1), quoted in Schauer, op.cit.:105).  

Finally, with respect to the size of the community, it is left to States to 
determine, in their obscenity statutes, what it will be or if a size is to be 
actually determined. (Section 4 will discuss this issue in further details.) 

(c) The Value of the Work 

Probably one of the most important contributions of Miller has been the 
replacement of the "utterly without redeeming social value" test established 
in the Memoirs case by the specification of four social values to be 
considered in assessing the obscenity of any material. In order to be declared 
obscene, material has to lack any serious literary, artistic, political, or 
scientific value. Expert testimony will often be required in determining the 
value of the work. The community standard test therefore does not apply here 
since it may be that only a particular segment of the population is apt to 
recognize the value of a work and/or would likely ever face this work. It also 
is a question of law more than fact, and as such it is more the judge's than 
the jury's responsibility to determine whether the work has any serious value. 
That this is so also allows to avoid expensive trials when the work is 
considered to be protected because of its value in the first place. 

The impacts of Miller, on top of making obscenity statutes workable from a law 
enforcement perspective, have been twofold. On the one hand, it consacrated 
the "variable obscenity" doctrine: 

Variable obscenity is a principle which holds that 
the obscenity vel non of given material may be 
determined only in the context of the method of 
distribution and the intended and actual audience 
for the material. (Schauer, op. cit.:  92) 

This has meant that material which could otherwise be considered obscene were 
it available to the entire population, could be left untouched when used for 
scientific or educational purposes (7). The second impact has been to oblige 
State laws to specify that only reprehensible sexual conduct is aimed at in 
their obscenity statutes and to further specify the types of sexual conducts 
which are not to be described or depicted. By way of examples, Miller 
suggested that "(a) patently offensive representations or descriptions of 
ultimate sexual acts, normal or perverted, actual or simulated" and "(b) 
patently offensive (...) of masturbation, excretory functions, and lewd 
exhibition of the genitals" (Miller v. United States, at page 24) would 
constitute sufficiently specific statutes for constitutional purposes. 
(Section 4 will provide some examples of State statutes which have and have 
not followed Miller on this issue.) 

Two further recent decisions should be mentioned for their importance in 
different but related issues. In Federal Communications Commission v. Pacifica 
Foundation, 438 U.S. 1081 (1973), the Supreme Court estabished that 
broadcasters -- in this case radio -- are subject to particular requirements 
for two reasons: the first is that "the broadcast media have established a 
uniquely pervasive presence in the lives of all Americans. Patently offensive, 
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indecent material presented over the airwaves confronts the citizen, not only 
in public, but also in the privacy of the home" (at page 1093). The second 
reason is that "broadcasting is uniquely accessible to children, even those 
too young to read" (id.). In other words, offensive speech which could be 
declared not obscene in the print media (or even on radio but at hours where 
so few children could be listening that its negative impacts would be 
limited), has to be considered unprotected speech when it is presented on the 
airwaves at hours when children could be listening. 

The second case is cloSely linked to the question of the protection of minors 
raised in Pacifica. In New York v. Ferber, 458 U.S. 1113 (1982) the Court held 
that "the States are entitled to greater leeway in the regulation of 
pornographic depictions of children" (at page 1122) for five reasons. First, 
the State's interest in protecting children from sexual abuse and exploitation 
is "of surpassing importance" (at page 1123). Second, the distribution of 
pornographic films depicting children is directly associated with the sexual 
abuse of children. Third, the advertising and selling of pornographic material 
involving children constitute a basis for the production of these materials 
which are illegal throughout the country. Fourth, the value of permitting live 
performances or representations of children engaged in sexual activity is 
minimal. And fifth, classifying child pornography as unprotected material is 
not inconsistent with prior Supreme Court decisions in the area. The Court 
also noted that: 

The test for child pornography is separate from 
the obscenity standard enunciated in Miller (...). 
The Miller formulation is adjusted in the 
following respects: A trier of fact need not find 
that the material appeals to the prurient interest 
of the average person; It is not required that 
sexual conduct portrayed be done so in a patently 
offensive manner; and the material at issue need 
not be considered as a whole. (id.:1127) 

These decisions, and in particular the latter, constitute important 
developments in the area of obscenity cases in the US. As will be seen in 
Section 3, the Bills introduced by the Federal on Child Pornography and to 
modify the Communications Commission regulations with respect to its powers 
over offensive broadcasting reflect these recent decisions. 

Discussions with officials of the U.S. Department of Justice and with 
representatives of private pressure groups have indicated that the definition 
of obscenity and the test determined in Miller and since in force, are broad 
and applicable enough to permit effective enforcement of the pornography 
business, provided that Sate laws are drafted accordingly. We will now turn to 
a closer examination of Federal and State statutes. 

3. Federal Obscenity Statutes 

There are eight major obscenity statutes in the arsenal of the Federal 
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government (see Appendix 3 for the texts). These are 18 U.S.C. s.1461 [mailing 
of obscene material], 18 U.S.C. s. 1462 [use of a common carrier in the 
interstate transportation of obscene material], 18 U.S.C. s. 1463 [obscene 
writings on mail material], 18 U.S.C. s. 1464 [obscene uttérances on radio], 
18 U.S.C. s. 1465 [interstate or international distribution of obscene 
material], 19 U.S.C. s. 1305 [importation of obscene material], 18 U.S.C. ss. 
2251 to 2255 [exploitation of children], and 39 U.S.C. ss 3006-3008, 3010-3011 
[Postal Act]. In addition, 26 U.S.C. s. 5723 (d) is a subsection of the 
Internal Revenue Code prohibiting indecent or immoral pictures or other 
representations on the packages of cigarettes or other tobacco products, and 
47 U.S.C. s. 223 prohibits harassing phone calls and in particular indecent 
comment is prohibited in interstate or foreign commerce or in the District of 
Columbia. 

The prohibitions in 18 U.S.C. s. 1461 deal with obscenity and abortion, but 
the obscenity provision would have been applied most often. In fact, according 
to Schauer (op.cit.:173)  of all the statutes on obscenity, this one would have 
been the most frequently used. The definition of the prohibited material is a 
real shopping list of all that can be related, directly or indirectly, to 
obscenity. Paragraph 1 states: "Every obscene, lewd, lascivious, indecent, 
filthy, or vile (...)". While this statute has been declared constitutional 
three times by the Supreme Court (8) including in one post-Miller case, some 
argue that the absence of a definition of obscenity in this and other Federal 
statutes is questionable, particularly since Miller requested the States to 
adopt specific definitions (Kennedy and Lefcourt, 1974:22-23, inter alia). 
Furthermore, the provisions of 39 U.S.C. s. 3006-3008 (detaining obscene 
material sent in the mail or prior restraint) have been declared 
unconstitutional on the grounds that they do not provide sufficient protection 
against prior restraint (Schauer, op.cit.:177).  Since they have not been 
amended, these provisions are unusable. On the other hand, 39 U.S.C. ss. 3008 
and 3010 respectively provide that an addressee may refuse mail which, "in his 
sole discretion, [he] believes to be erotically arousing or sexually 
provocative" and that sexually oriented advertisement must be so marked on the 
outside by the sender so that the receiver is warned in advance of the 
package's content. More importantly, subsection (d) of s. 3010 defines the 
sexually oriented advertisements so covered: 

'Sexually oriented advertisement' means any 
advertisement that depicts, in actual or simulated 
form, or explicitly describes, in a predominantly 
sexual context, human genitalia, any contact of 
natural or unnatural sexual intercourse, or any 
act of sadism or masochism, or any other erotic 
subject directly related to the foregoing. (Quoted 
in Kennedy and Lefcourt, 92.cit.:24) 

Title 18 s. 1461 provides a five year anprisonment term or $5,000 fine or both 
for a first offence, and ten year term or $10,000 fine or both for any 
subsequent offence. 

Similar to 18 U.S.C. s. 1461, 18 U.S.C. s. 1462 is aimed at both obscenity and 
abortion but the obscenity provision has been most often used. As well, s.1462 
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presents the same definitional deficiency as s. 1461 with respect to 
obscenity but has also been declared to be constitutional (9). Section 1462 
prohibits the use of common carrier for interstate or foreign transportation 
of obscene material and s. 1465 the interstate or foreign transportation of 
such material for purposes of sale or distribution. In addition, 19 U.S.C. s. 
1305 is a prohibition of the importation in the United States of any obscene 
material, albeit only a civil statute whose ultimate goal is the seizure and 
destruction of the material seized. The penalties attached to s. 1462 are the 
same as s. 1461 and are of a term of not more than five years or a . fine of not 
more than $5,000 or both for s. 1465. The constitutionality of 18 U.S.C. s. 
1465 and 19 U.S.C. s. 1305 has been upheld in court (10; 11). 

18 U.S.C. s. 1464 which prohibits the the broadcasting of "obscene, indecent, 
or profane language by means of radio communications" is, in and by itself, of 
limited use as it has to incorporate the Miller requirements and is limited to 
citizen's band. It includes a punishment of a fine not more than $10,000 or an 
imprisonment not more than two years or both. The Federal Communications 
Commission, under 47 U.S.C. ss. 503 and 510, is allowed to impose a fine (a 
maximum of $1,000) for improper language over the air, but this usually is 
limited to the citizen's band. More important is the power of the Commission 
to issue and renew or not licenses for operation. (We refer the reader to the 
already cited case of FCC v. Pacifica Foundation for a landmark judgement in 
this area.) 

The Child Protection Act, 18 U.S.C. ss. 2251 to 2255 provides that children 
will be protected from exploitation and abuse by pornographic material. This 
Act was very recently amended (May 21, 1984; see amendments and new reading of 
the Act in Appendix 4). These amendments do away with the need to prove 
obscenity, increase the age from sixteen years to eighteen years old, and 
drastically increase the penalties attached to violation of this Act's 
provisions. In its preamble Section 2 the Act states: 

The Congress finds that - 
(1) child pornography has developed into a highly 
organized, multi-million dollar industry which 
operates on a nation-wide scale; 
(2) thousands of children including large numbers 
of runaways and homeless youth are exploited in 
the production and distribution of pornographic 
materials; and 
(3) the use of children as subjects of 
pornographic materials is harmful to the 
physiological, emotional, and mental health of the 
individual child and to society. 

Consequently, the amendments strike out "obscene" whereever the term appears, 
include "any visual depiction" in lieu of "visual or print medium", and 
enlarge the definition of "sexually explicit conduct" to include actual or 
simulated representations (s. 2255 (2) (A)). The penalties are increased from 
a fine of $10,000 or imprisonment for 10 years or both to a fine of a maximum 
of $100,000 or imprisonment for 10 years or both for a first offence. In the 
case of an individual having a prior conviction under this Act, the penalties 
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are increased from a fine of $15,000 or imprisonment for 15 years or both to a 
fine of $200,000 or imprisonment for 15 years or both (s. 2251 (c) and s. 2252 
(b)). An additional provision states that organizations violating this section 
shall be fined not more than $250,000. Finally, s. 2255 (1) increases the age 
of a minor to mean "any person under the age of eighteen years". 

Finally, a recent Bill has been introduced in Congress and is now before the 
Senate to amend 18 U.S.C. s. 1464 so as to prohibit "Cable Porn and 
Dial-A-Porn" (a copy of this Bill is included as Appendix 5). This amendment 
would include in s. 1464 the following: 

(a) Whoever knowingly utters any obscene language, 
or distributes any obscene material, by means of 
radio, television, or cable television 
communication, shall be fined not more than 
$20,000, or imprisoned not more than two years, or 
both. 
(h) Whoever knowingly utters any indecent or 
profane language, or distributes any indecent or 
profane material, by means of radio, television, 
or cable television communication shall be fined 
not more than $10,000, or imprisoned not more than 
two years, or both. 

In this new Act, obscene is define per the Miller test and as such it includes 
all three prongs of the test. The interesting part however is (B) where the 
specific sexual conducts not to be uttered are described. These include: "(i) 
an ultimate sexual act, normal or perverted, actual or simulated, (ii) 
masturbation, (iii) an excretory function, (iv) a lewd exhibition of a human 
genital organ, or (v) flagellation, torture, or other violence, indicating a 
sado-masochistic sexual relationship". Furthermore, in (2), indecent language 
is defined as: "a depiction or description of (A) a human sexual or excretory 
organ or function, (B) nudity, (C) an ultimate sexual act, normal or 
perverted, actual or simulated, (D) masturbation, (E) flagellation, torture, 
or other violence, indicating a sado-masochistic sexual relationship, which 
under contemporary community standards for radio or television is presented in 
a patently offensive way". The most interesting parts of this rather long 
definition of indecent language are (A), (B), and the expression "community 
standards for radio or television". The scope of this definition as revealed 
by (A) and (B) is much broader than the Supreme Court definition of obscenity 
which had clearly indicated in Roth and repeated in Miller that nudity or the 
mere presentation or a sexual or even excretory organ was not sufficient to 
constitute an offence. On the other hand "contemporary community standards for 
radio or television" remain to be defined: will they be equated with the local 
community standards? Or will they appeal to larger communities in those cases 
where the accused program would be a national one presented on a nation-wide 
basis? Should this Bill go through, one can only imagine the confusion that 
would ensue, at least until such time as the Supreme Court has made decisions 
on these issues. 

No other changes to. the Federal statutes are, to our knowledge, presently 
being considered. Only one further initiative will presumably be set up in the 
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coming months following President Reagan's announcement of his intention to 
appoint a special committee to study the links between pornography and violent 
sexual crimes. Not much is presently known on this project except that it will 
likely be a U.S. Department of Justice Commission. 

4. State and Local Obscenity Statutes 

As previously mentioned two  of the fundamental impacts of Miller have been the 
requirement that the States specify the types of sexual conduct that are not 
to be depicted, and the abolition of the "utterly without redeeming social 
value" expression. Upon writing his book in 1976, Schauer could therefore say 
that "state obscenity laws are now in a constant state of flux" (op.cit.:193).  
Since most States either had general prohibitions against obscenity or had 
followed the Roth interpretation and had thus included the "utterly without 
redeeming social value" criterion, or had included a national community 
standard criterion rather than a local one, or finally, on the basis of their 
interpretation of Stanley v. Georgia, 394 U.S. 557 (1969) had simply 
eliminated obscenity laws as far as it dealt with adults, their statutes were 
obsolete if not unconstitutional. In the wake of Miller, the amendment 
machinery was thus set in motion and it was impossible for Schauer to trace a 
clear picture of the prevailing situation. 

More than ten years later, one is now able to draw this picture. In its July 
and August 1983 editions of the Obscenity Law Bulletin, the National Obscenity 
Law Center provided a table of the various state statutes, indicating whether 
they conform or not with the Miller test (and any variations thereby), the 
geographical area covered by the community standard element, and any 
particulars of the State statute. This table, is included as Appendix 6. As can 
be seen, a majority of States (43 out of 51) have adopted a statute embodying, 
with or without modifications, the three elements of the Miller test. A few 
States have no obscenity statute at all: Alaska, New Mexico (although a 
section allows for an injunction against the showing of obscene films in 
outdoor motion picture theatres), South Dakota, Vermont, West Virginia 
(although by statute the State has empowered its municipalities to enact 
statutory sections pertaining to obscenity or child pornography), and 
Wisconsin (statute declared unconstitutional in 1980), are in this group. 
Other States such as California and Illinois, have statutes which do not 
follow the Miller test. A few of these statutes will be described in greater 
detail in the following lines and their differences with the Miller test will 
be identified whenever appropriate. 

(a) New York 

New York Penal Law s. 235 defines obscenity as: 

Any material or performance is "obscene" if (a) 
the average person, applying contemporary 
community standards, would find that considered as 
a whole, its predominant appeal is to the prurient 
interest in sex, and (b) it depicts or describes 
in a patently offensive manner, actual or 
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simulated: sexual intercourse, sodomy, sexual 
bestiality, masturbation, sadism, masochism, 
excretion or lewd exhibition of the genitals, and 
(c) considered as a whole, it lacks serious 
literary, artistic, political, and scientific 
value. Predominant appeal shall be judged with 
reference to ordinary adults unless it appears 
from the character of the material or the 
circumstances of its dissemination to be designed 
for children or other specially susceptible 
audience. 

This definition replaced the Roth-like definition in 1974, after the court, in 
People v. Heller, 1973, 33 N.Y.2d 314, invited the legislature to amend its 
statute and conform it to the test enunciated in Miller. However, the 
definition shows some variances from the Miller test. First, the list of 
sexual behaviours prohibited is more extensive than the examples suggested by 
the Supreme Court: sexual intercourse, which can presumably be very broadly 
interpreted, was not in the Supreme Court's list. Similarly, the Supreme 
Court's definition of objectionable representations was limited to sexual 
conduct; it is not clear whether sadism and masochism fall within this 
definition since they are not necessarily sexual conducts. The statute also 
uses the conjunctive 'and' in the list of serious values whereas the Supreme 
Court's used 'or'. Another proof problem may arise from the inclusion of the 
"average person applying contemporary community standards" whereas Miller only 
proposed contemporary community standards as the basic test for the trier of 
fact. Finally, the average person test is defined as the average adult, and it 
has been seen in a previous section that court judgements on this issue 
diverge, some including all possible individuals in a community, some limiting 
the test to adults (see section 2(a) above). 

The constitutionality of the section has been upheld in various decisions 
(12). Furthermore, other court decisions have specified some of the elements 
of the definition. The purpose of the article is, according to People v. 
Brill, 1975, 82 Misc.2d 865, 370 N.Y.S.2d 820, "to avoid invidious exhibition 
or dissemination of patently offensive sexual material". The question raised 
above on the inclusion of masochism or sadism has been addressed by People v. 
Heller 33 N.Y.2d 314 (1973), and the court decided that these are "malum in 
se" in terms of commercial exploitation, whereas "nudity" and "sex" are malum 
prohibitum only since they could be described in publications who have serious 
literary, scientific, artistic or political merit. Community standards have 
been determined to be statewide in People v. Ventrice, 1978, 96 Misc.2d 282, 
408 N.Y.S.2d 990, and in People v. Kobjack, 1978, 93 Misc.2d, 403 N.Y.S.2d 
697 (see also People v. Nitke, 1974). People v. Ventrice also established that 
obscenity is in the eyes of the beholder and the beholder is bound by 
contemporary community standards, and that mere nudity or exposure of the 
genitalia absent any lewdness or lewd act is not obscenity and is protected 
speech. 

Section 235 has a three-degree offence structure. Section 235.05 defines 
obscenity in the third degree as (1) the promotion or possession with intent 
to promote, any obscene material; and (2) the production, presentation or 
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direction of an obscene performance or participation in any obscene 
performance or part thereof. Section 235.06 defines obscenity in the second 
degree as the commission of obscenity in s.235.05 by a person having already 
been convicted of this offence. Section 235.07 defines wholesale promotion or 
intent to wholesale promote obscene material as first degree obscenity. 
Section 235.05 is a class A misdemeanor, s. 235.06 a class E felony and s. 
235.07 a class D felony (13). In the latter two sections, knowledge of content 
and intent to promote or promotion must be proved to obtain a conviction of 
the defendant. In addition, s. 235.10 establishes a presumption of knowledge 
(see People v. Hey, 1972, 71 Misc.2d 155, 335 N.Y.S.2d 550; and for 
'pandering' see Mishkin v. State of New York, 1966, 86 S.Ct. 958, 383 U.S. 
502, 16 L.Ed.2d 56, rehearing denied 86 S.Ct. 1440, 384 U.S. 934, 16 L.Ed.2d 
535). It is not a defense that the adults who are distributed the material or 
to whom the material is promoted have consented, or even paid, to view this 
material (see Redlich v. Capri Cinema Inc., 1973, 75 Misc.2d 117, 347 N.Y.S.2d 
811, and also People v. Shiffrin, 1970, 64 Misc.2d 612, 315 N.Y.S.2d 193). Two 
affirmative defenses are enunciated in s. 235.15; the first recognizes an 
exemption for law enforcement officials, universities and other persons having 
scientific, educational, governmental or similar justification for possessing 
or viewing obscene material. The second is aimed at employees of theatres 
(stage, spotlight operator, cashier, doorman, etc.) provided these employees 
do not share in the benefits of their employer other than their employment. 
Neither of these two defenses is clear. The first has been subject to opposing 
decisions regarding its constitutionality (14) whereas the second encompasses 
potentially not only theatre anployees but also persons generally associated 
with live performances theatres, and includes activities not directly 
asociated with motion picture theatres thereby reducing the scope of the 
obscenity statute. Two recent decisions however have affirmed the 
constitutionality of this section on both grounds (15). 

Finally, two sets of articles deal with the protection of minors. Sections 
235.20, 235.21, and 235.22, protect minors (persons less than seventeen years 
of age) against the dissemination of indecent material. The dissemination of 
indecent material to a minor is a class E felony, punishable by a term of 
imprisonment not less than three years but not exceeding four years. In s. 
235.21, the offence of disseminating indecent material to minors reads: 

A person is guilty of disseminating indecent 
materials to minors when: 
1. With knowledge of its character and content, he 
sells or loans to a minor for monetary 
consideration: 

• (a) Any picture, photograph, drawing, sculpture, 
motion picture film, or similar visual 
representation or image of a person or portion of 
the human body which depicts nudity, sexual 
conduct or sado-masochistic abuse and which is 
harmful to minors; or 
(b) Any book, pamphlet, magazine, printed matter, 
however reproduced, or sound recording which 
contains any matter enumerated in paragraph (a) 
hereof, or explicit and detailed verbal 
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descriptions or narrative accounts of sexual 
excitement, sexual conduct, or sado-masochistic 
abuse and which, taken as a whole, is harmful to 
miniws; or 
2. Knowing the character and content of a motion 
picture, show or other presentation which, in 
whole or part, depicts nudity, sexual conduct or 
sado-masochistic abuse, and which is harmful to 
minors, he: 
(a) Exhibits such motion picture, show or other 
presentation to a minor for a monetary 
consideration; or 
(b) Sells to a minor an admission ticket or pass 
to premises whereon there is exhibited or to be 
exhibited such motion picture, show or other 
presentation; or 
(c) Admits a minor for a monetary consideration to 
premises whereon there is exhibited or to be 
exhibited such motion picture, show or other 
presentation. 

The terms used in this section and defined in s. 235.20 are much broader than 
the terms used for adult obscenity. This has been held to be constitutional as 
previous discussion noted. Of primary importance however in this section is 
the phrase "harmful to minors". The definition of this phrase in s. 235.20 
subs.6 rephrases the three elements of the Miller test but adapted to 
children. This has been indirectly upheld in New York v. Ferber cited above 
when the Supreme Court held that the New York State statute on sexual 
performance by a child correctly implied that the Miller test applied to child 
pornography. 

Section 325.22 provides a presumption of knowledge (ss.1) and an affirmative 
defense in the case where the defendant had no reason to believe that the 
child was not seventeen years old and over and the child presented to the 
defendant an official or apparently official document showing that the minor 
was seventeen or more. 

The Article on Sexual Performance by a Child (Penal Law, s. 263) was first 
enacted in 1977. Whereas the articles in the Obscenity section protect 
children against the dissemination of indecent material, this one is aimed at 
the protection of children against their sexual exploitation for pornography 
purposes. Section 263.05 prohibits the use of a child (less than sixteen years 
of age) in a sexual performance and the parent or guardian's consent to the 
child's participation in a sexual performance. This offence is a class C 
felony. Section 263.10 prohibits the promoting of an obscene sexual 
performance by a child; this offence is basically similar to s.235.05 with the 
added aggravating factor that the child is under sixteen years of age. This 
section is a class D felony. Section 263.15 prohibits the promotion of a 
sexual performance by a child and also is a class D felony. This section is 
very broad and, in fact, includes the obscene performance of s. 263.10; it is 
so broad however that its validity may be questionable (although People v. 
Ferber upheld it). Section'263.20 provides two afirmative defenses to the 
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defendant: (1) a reasonable belief that the child was in fact over sixteen, 
and (2) employees having no financial interest other than their employment in 
the promotion, distribution, dissemination, etc., of any sexual performance. 
Finally, s. 263.25 provides that proof of age of a child may be obtained by 
the already known rules of evidence. 

Cities and other local governments may also use other means to control 
pornography. Civil action may be used against less obtrusive forms of 
pornography such as topless bars, etc. Li'censing authorities such as the New 
York City Department of. Consumer Affairs who is responsible for issuing 
permits and licenses to most enterprises in the city can, in conjunction with 
the Building, Fire, Health, Finance or Sanitation Departments of the city, 
withold or withdraw permits to "inadequate" business premises. On the other 
hand, there is no classification/censorship system in New York -- and neither 
is there in all of the United States except for the industry's self-imposed 
classification system. 

The New York statutes on obscenity thus cover the gamut of permissible 
restrictions. They closely follow the Supreme Court judgements with little 
variation. This does not seem however to have undercut the development of the 
market of pornography in this State, and certainly not in New York city, as 
the section on enforcement will later show. 
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(b) California 

In contrast with the New York statute, the California Penal Code did not 
conform its definition of obscenity to the Miller test but kept the Memoirs 
test. Section 311 of the Code reads: 

"Obscene matter" means matter, taken as a whole, 
the predominant appeal of which to the average 
person, applying contemporary community standards, 
is to prurient interest, i.e., a shameful or 
morbid interest in nudity, sex, or excretion; and 
is a matter which taken as a whole goes 
substantially beyond customary limits of candor in 
description or representation of such matters; and 
is matter which taken as a whole is utterly 
without redeeming social importance. 

This does not, in itself, makes the California law on obscenity 
unconstitutional -- in fact, various court decisions have upheld its 
constitutionality (16) -- but, as mentioned by many, makes the laws almost 
unenforceable. Within that framework, the Penal Code prohibits, in s. 311.2 
(a) any person from sending or bringing into the state for sale or 
distribution, or from publishing, possessing or printing in the state, with 
intent to distribute or exhibit, any obscene matter. Contravening to this 
section constitutes a misdemeanor. In s. 311.5, it is a misdemeanor to 
advertise or promote the sale or distribution or to solicit the publication or 
distribution of matter represented by the defendant or held out by him to be 
obscene. It is also a misdemeanor for a person to engage or participate in, 
produce, sponsor, present, or exhibit, obscene live conduct to an audience in 
any public place or place exposed to public view or place which is exposed to 
the public (s. 311.6). As well, s. 311.7 creates a misdemeanor in the case 
where a person in any way requires, as a condition of sale, allocation, 
consignement, etc., that the purchaser or consignee receive obscene matter or 
threatens to deny a franchise, etc., unless the person accepts obscene matter. 
Finally, s. 311.8 provides a defense when the act was committed "in aid of 
legitimate scientific or educational purposes". A second offence to any of the 
above mentioned articles is automatically treated as a felony (s. 311.9). Upon 
conviction, the court is entitled to order the destruction of all obscene 
material which was confiscated. 

The penalties are stiffer in cases where the infraction involves the 
dissemination of obscene material to children or the dissemination of obscene 
material depicting children. However, the same definitional problems apply and 
the "utterly without redeeming social value" phrase remains. On the other 
hand, the fact that the defendant knew that the material depicted persons 
under the age of 16 engaged in sexual conduct (s. 311 (a) (3)) or that the 
live conduct depicted persons under the age of 16 engaged in sexual conduct, 
(s. 311 (g) (3)) have to be taken into consideration when determining whether 
the representation or conduct goes substantially beyond customary limits of 
candor. 
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In that respect, the fact that children were involved will call for different 
criteria for assessing the obscenity of the material or performance since 
minors are considered to be more endangered by obscene material. Section 311.2 
(b) makes it a felony,  punishable for up to four years of imprisonment (and/or 
p fine up to $50,000) to send or bring into the state for sale or 
distribution, or to possess, prepare, publish, print with intent to distribute 
or exhibit for commercial considerations, any obscene matter knowing that such 
matter depicts a person under the age of eighteen engaging in or simulating 
sexual intercourse, masturbation, sodomy, bestiality, or oral copulation.. 

Section 311.3 makes it an offence punishable by a fine of not more than $2,000 
and/or imprisonment for not more than a year to develop, duplicate, print, or 
exchange any film, video tape, negative or slide, in which a person under 14 
years of age is engaged in sexual conduct. In this section, sexual conduct 
includes: sexual intercourse (including genital-genital, oral-genital, 
anal-genital, or oral-anal, whether between persons of the same or opposite 
sex or between persons and animals), penetration of the vagina or rectum by 
any object, masturbation for the purpose of the sexual stimulation of the 
viewer, sadomasochistic abuse for the purpose of sexual stimulation of the 
viewer, exhibition of the genitals, pubic or rectal areas, for the purpose of 
the sexual stimulation of the viewer, and defecation or urination for the 
iurpose of the sexual stimulation of the viewer. Any subsequent offence to 
this section or any other offence in the chapter is punishable by imprisonment 
in a state prison. 

Section 311.4 (a) states that a person who, with knowledge that a person is a 
minor or in the possession of any facts on the basis of which he should know 
that the person is a minor, hires, employs or uses a minor do or assists the 
minor in doing any of the acts described in 311.2 (above) is guilty of a 
misdemeanor. Section 311.4 (b) makes it a felony punishable by imprisonment 
for up to five years to promote, employ, persuade, use, induce, or coerce a 
minor under the age of 16, or for the parent or guardian of the minor under 16 
to permit the minor, to engage in posing or modeling for purposes of preparing 
a film, photograph, negative, slide, or live performance involving sexual 
conduct for commercial purposes. Per s. 311.4 (c) it is a crime punishable for 
up to eight years in prison to commit the same offence as (b) with a minor 
under 14 years of age. 

The California Penal Code also specifically prohibits the distribution of 
obscene material which is aimed at minors (under 18 years of age). This 
material is termed "harmful matter" and is defined as "matter, taken as a 
whole, the predominant appeal of which to the average person, applying 
contemporary community standards, is to prurient interest, i.e., a shameful or 
morbid interest in nudity, sex, or excretion, and is patently offensive to the 
prevailing standards in the adult community as a whole with respect to what is 
suitable material for minors, and is utterly without redeeming social 
importance for minors" (s. 313 (a)). It is a misdemeanor punishable by a fine 
up to $2,000 and/or imprisonment in the county jail to distribute, send 
exhibit, or offer to distribute or exhibit any harmful matter to a minor 
(s. 313.1 (a)); to cause a minor to be admitted to an exhibition of any•
harmful matter (s. 313.1 (b)) -- except if the person is the parent or 
guardian of the minor (s. 313.2 (a)) or if the person is an adult who 
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represents himself to be the parent or guardian of the minor (s. 313.2 (b)); 
and to sell or offer to sell any harmful matter to minors in a vending machine 
located within 500 meters of a school (elementary, junior, or high), or of a 
public playground. Section 313.3 creates a defense for legitimate scientific 
or educational purposes. 

The California Labour Code (s. 1308 (a) (3)) prohibits the employment of a 
minor (under 16 years of age) to engage in any obscene, indecent or immoral 
exhibition or practice; it is a misdemeanor punishable by a fine of not more 
than $500 and/or imprisonment for not more than six months to contravene to 
this section. It also requires (s. 1309.5) a person who sells or distributes 
films, photos, or magazines which depict a minor under 16 engaging in sexual 
conduct to determine the name and address of the person from whom such 
material is obtained; this information shall be kept on confidential records 
except if and when requested by the police. Failure to keep such records 
constitutes a misdemeanor. 

Two other provisions of the Penal Code should be mentioned. Indecent exposure 
or procuring or assisting any person to take part in any model artist 
exhibition which is offensive to decency'or which is "adapted to excite to 
vicious or lewd thoughts or acts" is a misdemeanor (s. 314). As well, the use 
of obscene language in a telephone conversation which is designed to annoy the 
other person is a misdemeanor (s. 653 m) and the installation of two-way 
mirrors in any restroom, locker room, fitting room, or motel room, is a 
misdemeanor (s. 653n). 

California also has a Red Light Abatement Law (Art. 2, Ch. 3, Tit. 1, pt. 4, 
Penal Code) which authorizes a district attorney to institute a civil 
proceeding to enjoin and abate any building used for the purpose of illegal 
gambling, lewdness, assignation, or prostitution (Penal Code s. 11225). In 
People ex. rel. Van de Kamp v. American Art Enterprises (1983) 33 Ca1.3d 328, 
188 Cal. Reptr. 740, 656 P.2d 1170, the California Supreme Court held that an 
action under the Red Light Abatement Law is not one for the abatement of 
prostitution but one for the abatement of a public nuisance and thus an award 
may not be awarded against the owner of the property. Following that 
judgement, the California Legislature amended its Civil Code section 3496 to 
authorize the court to award costs to a governmental agency in a Red light 
Abatement action (Stats. 83, ch. 1178). 

Furthermore, each city and county in California is an independent entity and 
may enact their own licensing regulations as long as they do not conflict with 
state or federal statutes or constitutional law. As is the case in the rest of 
the United States, there is no classification/censorship board in California. 

In February 1984, as in many of the past few legislative sessions, a Bill was 
introduced in the Legislature to conform the California definition of 
obscenity with the Miller definition. However, a careful reading of the 
proposed s. 311 (a) (definition of "obscene matter") shows that the prohibited 
sexual conducts are not specified as requested in Miller. One thus wonders if 
this Bill, should it become Law, would not be judged unconstitutional due to 
its vagueness and/or overbreadth. 



(c) Florida 

Florida's Code Ch. 847 deals with obscene literature and profanity. Section 
847.011 (11) defines obscenity as the following: "Whether to the average 
person, applying contemporary community standards, the dominant theme of the 
material taken as a whole appeals to prurient interest". This definition does 
not specify the types of sexual conducts whose representation is prohibited 
nor does it include the third prong  of the test on the value of the work. 
However, the statute has been held to be constitutional in various court 
decisions (17). Furthermore, the Florida Supreme Court prospectively adopted 
the Miller test and in particular the "value of the work" element (see Rhodes 
v. State, 283 So.2d 351 (1973)). As to the issue of community standards, it 
has been decided in Davison v. State, 288 So.2d 483 (1973) that they are local 
rather than state-wide standards; in fact, they do not even have to apply to a 
whole county. 

Section 847.011 (1) (a) of the Florida Code makes it a misdemeanor in the 
first degree almost all possible actions of selling, distributing, etc., any 
obscene, lewd, lascivious, filthy, indecent, sadistic, or masochistic, book, 
magazine, periodical, etc., (including writing, paper, picture, figure, image, 
phonograph record, etc.), of manufacturing, preparing, etc. such material, of 
uttering, writing, printing, publishing, etc. such material, or of hiring, 
employing, using, or aiding in hiring, etc., or permitting any person to 
commit any of these acts. The possession, custody or control of any obscene, 
lewd, etc., material or representation, without intent to sell, distribute, 
etc., constitutes a misdemeanor to the second degree (s. 847.011 (2)). It is a 
misdemeanor of the third degree to require that a purchaser or consignee 
receive for resale any obscene, lewd, etc., material (s. 847.011 (3)). And it 
is a misdemeanor of the third degree to promote, conduct, perform, or 
participate in obscene, lewd, etc., show, exhibition, or performance by a live 
person before an audience. Upon arrest of a person charged under s. 847.011, 
all books, etc. shall be seized (847.03) and upon conviction, the court is 
entitled to conficate and order the destruction of the said material (s. 
847.02). 

Section 847.04 makes it a misdemeanor of the second degree to use profane, 
indecent or vulgar language in any public place. Section 847.06 makes it a 
misdemeanor to the first degree to transport into the state or within the 
state for the purpose of sale or distribution any obscene, lewd, etc., 
material. Finally, the distribution of any obscene material is a misdemeanor 
to the first degree (s. 847.07 (4)), and the wholesale promotion (defined as 
the manufacturing, issuing, selling, etc., for purposes of resale or 
distribution) constitutes a felony of the third degree. The interesting part 
of 847.02 is ss. 2 which uses the Memoirs test of obscenity: 

Considered as a whole and applying community 
standards, material is obscene if: 
(a) Its predominant appeal is to prurient 
interest; that is, a shameful or morbid interest 
in sex, nudity or excretion; 
(b) It is utterly without redeeming social value; 
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and 
(c) In addition, it goes substantially beyond 
customary limits of candor in describing or 
representing such matters. 

Sections 847.012 and 847.013 respectively prohibit the sale or other 
distribution of harmful materials to minors (under 17 years of age), and the 
exposition of minors to harmful motion pictures, exhibitions, shows, 
presentations, or representations. Harmful material is defined as: 

"Harmful to juveniles" means that quality of any 
description or representation, in whatever form, 
of nudity, sexual conduct, sexual excitement, or 
sadomasochistic abuse, when it: 
1. Predominantly appeals to the prurient, 
shameful, or morbid interest of juvenil es, and 
2. Is patently offensive to prevailing standards 
in the adult community as a whole with respect to 
what is suitable material for juveniles, and 
3. Is utterly without redeeming social importance 
for juveniles. 

Nudity includes the showing of male or female genitals, pubic area, or 
buttocks with less than a fully opaque covering, the showing of the female 
breast with less than a fully opaque covering below the top of the nipple, or 
the showing of covered male genitals in a discernible turgid state. Sexual 
conduct includes masturbation, homosexuality, sexual intercourse, or physical 
contact with a person's clothed or unclothed genitals, pubic area, buttocks, 
or female breast. 

The violation of s. 847.012 constitutes a felony of the third degree, whereas 
it is a misdemeanor in the first degree to violate s. 847.013. 

These three examples suffice to demonstrate that State statutes on obscenity 
vary widely, even ten years after the Miller test. (Appendices 7 to 12 
provide additional examples of State statutes on obscenity, and Appendices 13, 
14 and 15 provide examples of City Ordinances and related case law when 
appropriate.) Even in those cases where the test has been the basis for 
amending previous statutes, the scope and breadth of the prohibitions, 
especially with resliect to the specification of the sexual conducts whose 
representation is forbidden, vary from one state to the next. The boundaries 
of the community to be considered in assessing obscenity vel non also vary: in 
some states they are state-wide and in others they are limited to counties, 
cities or to this area where the infraction was committed. Some states permit 
their cities or counties to enact regulations for the licensing of obscenity 
and others preempt this by legislation. The prohibition of child pornography 
and of the dissemination of pornographhy to minors also vary considerably from 
one state to the other. Not only does the maximum age varies, but the extent 
of the behaviours which are prohibited to be seen by the young as well as the 
presence of affirmative defenses for parents or guardians. 
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One of the effects of this situation is to give credence to the claim made by 
some civil libertarians as well as by some pornographers and womens' groups 
alike that one can hardly know what is protected speech and what is not from 
one state to the other, if not from one city to the next within the same 
state. On the other hand, this diversity may also be seen as a reflection of 
the very diversity of the United States themselves. Certainly, this was 
recognized by the Supreme Court when it reached its Miller decision. Another 
effect of this situation, which is much more important to this study, is the 
extreme diversity of law enforcement policies and practices. It is to this 
question that the next section is devoted. 

5. Enforcement Practices and Problems 

The most common form of child pornography is the 
magazine that caters to both straight and 
homosexual pedophiles. Child porn magazines depict 
children of either sex in a variety of different 
poses and positions. The children in such 
magazines range from infants to adolescents (...). 
Films, while not as common as magazines, are 
usually more sexually graphic. (...) There are 
"sporting clubs" in which parents swap pictures of 
their children with other parents and adults. 
(Holmes, R.N., 1984:42) 

The data indicate that the major type of 
pornography involves photographs of boys and/or 
girls. Items such as movies or videotapes have a 

• 	 low percentage of discovery. Since the data show 
that much of the child pornography is related to 
personal consumption, the high frequency of 
photographs is not surprising. (D'Agostino, R.B., 
et.al ., 1984:38) 

Both these quotations come from the same issue of the same magazine: The 
Police Chief (February, 1984). One could have hardly hope for more evident 
contradictions. What is child pornography? Where is it? In recent years, most 
States have adopted stiffer penalties against the sexual exploitation of 
children in pornography, either as part of their existing obscenity law or as 
a new statute. The new Federal legislation on the Sexual Exploitation of 
Children already described in section 2 includes very harsh minimum penalties 
(e.g., $200,000 fine and/or 10 years in prison) for the dissemination, 
production, etc., of photographs showing children in sexual contexts (it is 
not required in this law to prove obscenity). The problem has been said to be 
of significant dimensions, particularly in certain metropolitain areas of the 
country. In April 1982, the U.S. General Accounting Office noted that "(...) 
the number of children involved in pornography could not be determined. In 
this case, only State officials indicated that the problem had increased over 
the past five years; city and police officials generally believed the problem 
had remained about the same." (18). 
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The purpose of this section of the study is not to attempt to document the 
extent of pornography or child pornography in the United States. Such an 
attempt would be doomed to produce insignificant results. It is significant to 
know however that although the definition of pornography is relative, and 
although little is known about the characteristics of the business, 
pornography is much talked about, to the point of becoming a social issue 
(this will be addressed in the next section). Law enforcement agencies at both 
the Federal and State level appear, overall, to keep low profile policies with 
respect to adult pornography, but to be more active on the child pornography 
side. 

According to the data presented in a report prepared by Morality in Media (19) 
the estimated gross revenues of the pornographic industry in the U.S. would be 
at around 7 billion a year. There would be between 15,00 and 20,000 "adult" 
bookstores in the U.S., 400 "skin" or "porno" magazines, 750 pornographic 
movie houses, 3,500 different porno films now available, and some 650,000 
subscribers to the Playboy cable porn TV channel. It also is claimed that 
organized crime controls a major •portion of the pornography business (as much 
as 90% according to some sources). How these figures have been obtained and 
what their significance is remain to be discussed. 

At the Federal level, the agencies responsible for the enforcement of the laws 
are the Federal Bureau of Investigation (FBI), the U.S. Postal Inspection 
Service, and the U.S. Customs. However, the same report (Morality in Media, 
1984:9) states that "[t]hese agencies apparently threw in the towel on 
obscenity investigations because most U.S. Attorneys would not prosecute any 
obscenity cases other than child pornography". In fiscal year 1978-9 the 
Department of Justice obtained the convictions of 24 defendants on obscenity 
charges, 13 of which were distributors of child pornography. In 1979-80 they 
would have succesfully prosecuted 20 defendants, 8 of which were distributors 
of child pornography, and in 1980-81, 18 defendants were convicted, 9 of which 
for child pornography. The activities of the FBI are not documented; they are 
thought to be minimal as far as obscenity goes. The Digest of the U.S. Postal 
Inspection Service for fiscal years 1979, 1980 and 1981 showed 9, 14, and 26 
convictions for child pornography respectively in all of the United States, 
and no conviction for mailing obscenity. Similarly, the number of seizures by 
Customs under the civil law dropped from 15,020 in 1975 to 1,580 in 1980. The 
priorities of the FBI in respect to obscenity are: organized crime 
involvement, large scale distributors, and child pornography. These pririties 
presumably reflect those of the U.S. Department of Justice Attorneys who are 
responsible for initiating prosecutions under the Federal laws. 

At the State level, some of the cities that were contacted provided us with 
statistics on the numbers of arrests. District attorneys rarely could provide 
data on conviction rates however since their district may include more than 
one city and since, probably similar to Canada, their record keeping system is 
not all that useful for statistical purposes. The following are some examples 
of local enforcement of obscenity provisions. (Only those where some 
explanation of the enforcement policies were provided are included here.) 



(a) Phoenix 

The city of Phoenix Police Department is responsible for the enforcement of 
the State and city statutes. The city ordinance on amusement governs the 
licensing of these businesses. As such, it is jointly enforced by the city 
police and by the city Treasurer's Office. Businesses are inspected 
periodically and charged with any violation found. Furthermore, the city 
ordinance on the zoning of adult bookstores, adult live entertainment 
establishments, and adult theatres (see Appendix 13) delineates where these 
businesses may be located within the city. The City Zoning Department 
maintains an enforcement branch to supervise the application of this 
ordinance. As well, the police department maintains a Vice Enforcement Unit as 
part of the Special Investigations Bureau to investigate cases of violations 
of the state obscenity statutes. The following statistics only reflect the 
enforcement of adult retail businesses (wholesalers, distributors, etc., are 
not included). In 1979, there were 20 adult businesses in the city. Nine 
obscenity cases were submitted to the District Attorney for prosecution 
involving different retailers. In 1980 and 1981, enforcement was directed at 
wholesalers and large pornography distribution businesses; as a result of 
these investigations, there would be no more such businesses in the city. In 
1982, two of the seventeen retailers then operating were charged. In 1983, 12 
of the 20 businesses were charged and to date, in 1984, one of the 21 stores 
in operation has been charged. Overall, the City Police estimate that there is 
one adult retail outlet for every 37,500 residents in the metropolitain area 
of Phoenix, generating yearly revenues of approximately 2 million (this 
excludes live performances). 

(b) Houston 

The City of Houston Police Department has a fifty-four officers Vice Division 
which includes a Pornography Squad comprising eight officers. This pornography 
squad is responsible for the investigation of all pornography cases. Up to 
recently, the policy was to "get at" clerks of bookstores and theatres in the 
hope of reaching the owner. In the absence of much success, the efforts have 
been refocused directly to the owners of the establishments. There are 
primarily two ways to "make an obscenity case": the first is through 
undercover operations (entering the shop, looking at the material and, if need 
be, buying some of it). In the case where some material is suspected of being 
obscene,.the officer will then have it shown to the Assistant District 
Attorney or to the District Atorney's Committee on Obscenity. If the material 
is deemed obscene, the officer then obtains a warrant and arranges for the 
arrest of the clerk. The second method is through the use of the confiscation 
process. This method is used particularly in the case of films displayed for a 
fee and not those sold "over the counter". After having carefully noted the 
content of a film, the officer obtains a warrant for seizure and brings the 
material in front of the Magistrate who issued the warrant for determination 
of obscenity. 
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Statistics obtained from the Houston police department show the following 
level of activity: 

YEAR 
1980 1981 1982 1983 1984(to date) 

promotion of obscenity 	 148 	192 	227 	131 	38 
promotion of obscene device 	 7 	5 	23 	12 	11 
sale to a minor 	 - 	2 	- 	- 	- 
wholesale promotion 	 - 	2 	1 	4 	- 

As to the prosecution of the cases, the bureau of the District Attorney claims 
to have a conviction rate over 90%;' it is not known however how many cases are 
actually prosecuted and what are the characteristics of the 'successfull' 
cases. 

(c) Cincinnati 

The city of Cincinnati presents an interesting peculiarity, especially for a 
large northern city: it is, to our knowledge, the only one in this area to 
claim that it has done away with pornography. And the statistics presented to 
us would certainly tend to support that claim. In effect, there were 2 arrests 
in 1979, 6 in 1980, none in each of 1981 and 1982, and 1 in 1983. Enforcement 
efforts, we were told, have resulted in the total elimination of the public 
display, sale, or dissemination of pornography in Cincinnati. At present, 
there would be no adult bookstore, no X-rated movie house, and no massage 
parlor in this city. We are also told that the well known magazine Hustler is 
no longer sold in the entire Hamilton County since 1976. The most useful tool 
in the "battle against pornography", has been, according to the police, civil 
actions; indeed, one of the effects of a successfull civil action in these 
cases is that the location where the business was taking place is to remain 
closed for one year and not to be used for any purpose. Similarly, the police 
and attorney's office have made much use of community groups to pressure the 
business community but also to act as witnesses and jurors. Finally, the 
Liquors Laws and Regulations of the State of Ohio have been greatly used 
against convenience stores who were selling obscene magazines; 32 
"objectionable" magazines were removed from all bookstores in Hamilton County 
as a result of this hard policy. 

(d) Seattle 

The Seattle Police claim that, due to the inadequacy of the State law on 
obscenity, not much has been done over the past years. In effect, enforcement 
statistics reflect this policy as a countinuous decline in the number of 
arrests and citation is evident: in 1979 there were 1,335 arrests and 
citations, 1096 in 1980, 675 in 1981, 107 in 1982, and 39 in 1983. Given that 
the law has not changed since 1979, these figures are somewhat anazing. On the 
other hand, it is expected that the new law on child pornography will be used 
more extensively. 

(e) New York 
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Enforcement of pornography is said to be difficult in New York for a variety 
of reasons. Police will take action only when a complaint is received. 
Prosecutors are hesitant to bring obscenity cases to court since the 
"prevailing community standards" test applies to the whole city of New York, 
which means that an unchallenged assessment of these standards is almost 
impossible to attain. Similarly, judges have held that since pornography is so 
widely available in New York and so few complaints are received, that the 
community not only tolerates but also supports the pornography by their 
purchases. As well, defense attorneys have successfully argued in some cases 
that the material is so repulsive that it lacks all "appeal" and, therefore, 
can not be obscene. 

Enforcement in the area of pornography is done by the Public Morals Division 
of the New York city police. The tactic most often used in proactive 
enforcement is the undercover agent who buys pornographic material. Their 
major targets are child pornography and deviant forms of sexual behaviour such 
as bestiality, group sex, or sadomasochism. Police officials indicate that the 
pornography business in New York is extremely large but has taken new forms in 
recent years. The book and film businesses in Times Square are down 
considerably in numbers, fron 30 in 1977 to 17 in 1983, and movie houses have 
gone from 29 in 1978 to 15 today. Part of the explanation would lie in 
saturation and overextension. However, the fact that X-rated video tapes have 
virtually taken over the market as they are cheap and readily available in 
legitimate shops for home cons,umption probably accounts for much of the 
reason. The number of arrests for obscenity made by the New York police over a 
five years period is : 298 in 1979, 486 in 1980, 443 in 1981, 463 in 1982, and 
189 in 1983. Over the same period, the Distric Attorney's office has secured 
18 convictions for promoting obscenity and 10 of the defendants have been 
sentenced to terms of incarceration. 

As can be seen from the limited information presented above, the enforcement 
situation varies even more than the State laws. Overall, pornography is not 
considered to be a priority for police or prosecuting attorneys, except where 
it involves children or the organized crime. This has fuelled some of the 
public outcry recently heard in many parts of the country. 	. 

6. Public Debates 

The extent and nature of the pornography business may not be known very well 
if at all; the enforcement of obscenity laws may not be a police priority, at 
least in comparison to other criminal activity; but pressure groups seem to 
have mounted a relatively large public outcry movement which may surpass the 
extent of the problem itself. In the past ten years, and particularly since 
the report of the 1970 Presidential Commission (20), at least two types of 
groups have developed a critical view on pornography and have organized 
protest and lobbying. The womens' groups have started to make an issue of 
pornography in the mid-seventies. It would be incorrect to present womens' 
groups as a monolithic bloc and for that reason, this section does not intend 
to provide a representative view of these groups' positions on pornography. 
What is most often heard however is that pornography is a form of hatred 
literature against women that breaches their rights as equal human beings 
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(21). Pornography, it is said, objectifies womens' bodies and thereby creates 
an environment where they are looked upon as men's toys. The most recent 
initiative along these lines is the pressure on cities to enact ordinances on 
obscenity as a violation of womens' civil rights (22). The first of these, the 
Minneapolis city ordinance (included as Appendix 16) stated that: 

The Council finds that pornography is central in 
creating and maintaining the civil inequality of 
the sexes. Pornography is a systematic practice of 
exploitation and subordination based on sex which 
differentially harms women. (s.139.10 (a) (1)) 

The proposed ordinance would have created a cause of action for women on the 
basis of discrimination by trafficking in pornography, coercion into 
pornographic performances, having pornography forced on oneself, and assault 
or physical attack due to pornography. In a letter sent to the municipal 
council, McKinnon and Dworkin, the authors of the proposed ordinance, argued 
that in this civil ordinance "this is the first time the legal concept of the 
injury is the same as the real social injury pornography does" (23). Contrary 
to the obscenity laws which deal with an "idea" of the normal or abnormal, the 
good or bad, the moral or immoral, pornography, they say, is real 
exploitation, the concrete subordination of women (24). 

That this ordinance has not become law is not the Central issue here. A 
similar, albeit more specific and limited ordinance has recently been 
submitted to the Indianapolis municipal council. What is possibly happening 
then is the creation of a movement, concerted or not, where womens' groups in 
different cities throughout the U.S. will be pressing their local councils to 
consider a similar avenue to fight pornography. Ultimately one will pass and 
will, sooner or later, reach the U.S. Supreme Court, where a new definition of 
pornography could be landed. 

The second type of groups is totally different and although it is not rare to 
see both groups attend the same meeting on pornography, their fundamental 
principles and aims differ sharply. Morality in Media in New York, and 
Citizens for Decency through Law, in Phoenix, are both, although to varying 
degrees, religious-based organizations. Both organizations were founded by two 
of the members of the 1970 Presidential Commission on Obscenity and 
Pornography. They are respectively father M. Hill, and C.H. Keating Jr. who 
wrote dissent reports following the release of the official report of the 
Commission. Morality in Media evolved from a private organization named 
"Operation Yorkville" which was created in 1962. The organization is 
inter-denominational and aims at cleaning the american society of its evils, 
including pornography. Citizens for Decency through Law is a 
non-denominational organization founded in 1957. Its aim is to seek strict 
enforcement of the obscenity laws so that the country will get rid of "smut 
merchants". Both organizations have strong legal capabilities and submit 
briefs as "amicus curiae" to the courts as well as provide counsel and 
assistance to police forces and local and district attorneys throughout the 
United States. They have both been involved in such cases as Miller v. 
California, Flint v. Ohio, New York v. Ferber. They also help the State 
legislatures redefine their statutes according to the Miller principles, and 
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press State and Federal representatives to act on the pornography issue. Their 
ultimate goal is to restore the stability of the family based on mutual 
respect, affection, and obedience to legal and moral principles. 

A last organization also pushing for legal change should be mentioned. The 
National Coalition on Television Violence is a private organization concerned 
with the amount of violence shown on TV and its deleterious effects on 
children. This organization is endorsed by such well known researchers as L. 
Eron, W. Glasser, K. Menninger, R. Blanchard, etc. as well as by groups such 
as Women against Violence against Women, the American Association of 
University Women, etc. The Coalition publishes a newsletter where ratings of 
the amount of violence shown on TV are documented. They recently proposed that 
the U.S. Congress enacts a Bill to amend the Communications Act so that 
response time would be given free of charge by the TV networks to responsible 
persons to educate the public on the effects of violence after a network has 
presented a violent programme. 

It is not clear whether pornography is an issue of concern to the average 
American. No national surveys on citizens' attitudes towards pornography are 
known to us. However, the above mentioned groups have become so very visible 
in the past five or six years that one of their potential impacts may well be 
to foster public concern over pornography. 



II- PROSTITUTION 

On the surface, prostitution does not present the same amount of difficulties 
in American law and practice. Fifty States outlaw prostitution and its related 
activities and only one, Nevada, permits a regulated form of prostitution in 
certain parts of the State. The issue is no less problematic than pornography 
however. Recent debates on this phenomenon have pointed to the unequal aspect 
of these laws and their enforcement since women prostitutes are the prime 
target for the law, leaving the other prostitutes and even more so the 
customers of prostitutes almost untouched. It also is argued that methods of 
enforcing prostitution laws constitute invasions of the privacy of these 
people and deny them their fundamental rights to free choice. More theoretical 
arguments see prostitution as an example of a sexist and patriarcal society 
where sex is a commodity to be bought and sold. 

In any event, laws on prostitution are relatively more recent than laws on 
obscenity. It was not before the turn of the century that prostitution was 
suddenly declared to be a social evil and a problem which had to be responded . 
to by way of the criminal laws of society. Part of the "crisis" was the fear 
of venereal diseases which were associated with prostitution. Another issue 
was that of the white slave traffic which caused the Society of Nations to 
adopt an International Agreement on it in the early years of this century (1). 
It is probable that the movements for the emancipation of women of the early 
century also contributed, however unintentionally, to this climate of fear 
which degenerated in more repressive measures (James, 1977). 

In the following sections, prostitution will be described in much the same way 
as pornography was in the previous chapter. The first section will deal with 
the Federal laws on prostitution. The second section will concentrate on State 
and local statutes and the third on enforcement pratices and policies. 
Finally, the fourth section will deal with present debates on the issue. 

I. Federal Laws on Prostitution 

The role of the Federal government in the area of prostitution is similar to, 
albeit somewhat more limited, than the role it plays with respect to 
pornography. The governement may enact legislation in three areas: to protect 
servicemen and the army from the threat of prostitution activities (e.g., the 
Draft Act of 1917 when, upon entering the First World War, the United States 
government felt a responsibility to protect its draftees from the risks of 
prostitution and included in the law a section prohibiting prostitution within 
a prescribed area around military and naval installations), to impede aliens 
from entering the country for purposes of prostitution (the Immigration and 
Naturalization Act), and to repress the interstate transportation of 
prostitutes or interstate operation of prostitution businesses (18 U.S.C. ss. 
2421 to 2424). Furthermore, the Federal Governement is responsible for signing 
International Treaties and as such may elect to be part of treaties or 
conventions on the repression of prostitution; in that respect, the Government 
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has signed the International Agreement for the Suppression of the White Slave 
Traffic in 1906 (1). The major tool however is the Code section prohibiting 
interstate transportation and as such it will now be described in more 
detail. 

The Mann Act, as it usually is described, is the U.S. equivalent of the 
International Agreement on the Suppression of the White Slave traffic (2). It 
was first adopted in 1910 to stop the traffic in women (3). Section 2421 of 
the Act provides that "Whoever knowingly transports in interstate ot foreign 
commerce, (...) any woman or girl for the purpose of prostitution or 
debauchery, or for any other immoral purpose, or with the intent or purpose to 
induce, entice, or compel such woman or girl to become a prostitute or to give 
herself up to debauchery, or to engage in any other immoral purpose" or 
whoever procures any rneans or form of transportation for the above purposes, 
"Shall be fined not more than $5,000 or imprisoned not more than five years, 
or both". The Act has been used against pimps (4), and in cases where a woman 
was transported to become a "madam" in other countries or states (5). However, 
the language of the act is so broad that convictions under this Act have been 
obtained in cases where the persons took a mistress in a trip with them (6), 
the persons crossed a state border with a woman to contract a marriage (7) or 
took a secretary along in part for sexual purposes (8). 

Constitutionality of this Act has been unpheld in many cases, and under many 
different circumstances. For instance, it has been held that this statute is 
sexually neutral in that it can be violated by both males and females and the 
fact that the class of possible victims is limited to females has not been 
considered as a breach of the equal protection anendment (United States v. 
Garrett, 521 F.2d 444 (1975), United States v. Green, 554 F.2d 372 (1977)). 
Furthermore the law has been held not to be unconstitutionally vague (United 
States v. Ceasar, 368 F Supp. 328, affd without op., 519 F.2d 1405 (1973)). 

Debauchery has been defined as indulgence in sexual intercourse with lust 
being sole motivation (Cleveland v. United States, 329 U.S. 14 (1946)), as 
leading a chaste woman into unchastity, fornication and adultery being species 
of the term (Johnson v. United States, 215 F. 679, (1914)), as exposing a 
woman to such influences as will naturally and inevitably so corrupt her mind 
and character as to lead her to act of sexual immorality (Van Pelt v. United 
States, 240 F. 346 (1917)), as all sexual immorality, whether for hire or 
cohabitation (United States v. Marks, 274 F.2d 15 (1959)), or as seduction 
from virtue to a deprived state (Unites States v. McClung, 187 F. Supp. 254 
(1960)). It has also been held that the knowledge or consent of the woman are 
not necessary nor do they constitute a defense (Qualls v. United States, 149 
F.2d 891 (1945), Hart v. United States, 11 F.2d 499 (1926), Hattaway v. United 
States, 399 F.2d 431 (1968), United States v. Felton, 578 F.2d 701 (1978)). On 
the other hand, the prosecution must prove that the defendant' s motive was 
prostitution, debauchery, or other immoral purpose or practice (United States 
v. Harris, 480 F.2d 601, cert. denied 414 U.S. 977 (1973)), and the fact that 
a woman consented can be interpreted as conspiracy on her part to violate 
s.2421 (Corbett v. United States, 299 F. 27 (1924)). 

Section 2422 prohibits the coercion or enticement of any female to go from one 
state to another or to another country for purposes of prostitution, 
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debauchery or any other immoral purpose. Violation of this sectio is 
punishable by a fine not exceeding $5,000 and/or imprisonment not exceeding 
five years. 

Section 2423 prohibits the transportation or financing, in part or in whole 
the transportation of a minor in interstate or foreign  commerce  with the 
intent that such a minor engage in prostitution, or prohibited sexual conduct 
for commercial purposes. The minor is any person under the age of eighteen 
years, and the prohibited sexual conduct is defined as sexual intercourse 
(including genital-genital, oral-genital, anal-genital, or oral-anal whether 
between persons of the same or opposite sexes), bestiality, masturbation, 
sado-masochistic abuse, or lewd exhibition of the genitals or pubic area. In 
this case, the act of furnishing money to buy the ticket for interstate 
transportation is sufficient to prove violation (United States v. Austrew, 202 
F. Supp. 816, 317 F.2d 926 (1962)). Violation of this section involves a 
penalty of a fine not more than $10,000 and/or imprisonment not more than 10 
years. 

Finally, section 2424 requires anyone who keeps, maintains, controls, etc., 
any alien woman for the purposes of prostitution or any other immoral purposes 
to notify the Commissioner of Immigration and Naturalization. Failure to do so 
implies a fine no more than $2,000 and/or imprisonment no more than two years. 

We have no statistics with respect to the enforcement of these Federal laws, 
and neither were we able to obtain any further precisions regarding their 
enforceability. 
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2. State and Local Statutes on Prostitution 

As already mentioned, all States but one totally prohibit prostitution in one 
way or another. Thirty-eight prohibit the exchange of sex for money and 
forty-four and the  District of Columbia prohibit solicitation. Some States 
prohibit solicitation for the purposes of prostitution, even though 
prostitution per se is not illegal and conversely, in some States, the simple 
fact of being a prostitute is illegal. Related laws on vagrancy, fornication, 
or adultery, may also be used in some States to harass prostitutes (9). 
However, there is a clear trend toward the abolition of laws on fornication 
(private, noncommercial, consensual intercourse between adults) and on sodomy 
(oral-genital or anal-genital between consensual adults) (10). (Included as 
Appendix 17 is a table indicating the particulars of each State law on 
prostitution). 

State statutes on prostitution generally outlaw the actual act of 
prostitution; doing otherwise would create extreme enforcement difficulties 
because conviction would then require the testimony  of .a  participant in the 
sex act. As has been said by a trial judge, if there is "no bedroom affair, 
no touching of the bodies, no money paid, and no sexual activity" 
prostitution has not been committed (Holloway v. City of Birmingham, 55 Ala. 
App. 568, 317 So.2d 535 (1975)). All States also prohibit 
prostitution-related activities such as pandering (arranging for or inducing 
someone into becoming a prostitute), pimping (sharing the earnings of a 
prostitute and procuring customers), and other businesses such as promoting 
prostitution. Red Light Abatement Acts and City Ordinances allow civil 
proceedings to be brought against the premises used for prostitution and 
prohibit massage parlours. Finally, many States have included sections to 
prohibit the activities of prospective customers (11). 

The next paragraphs will describe some of the State laws on prostitution in 
greater detail before we turn to a discussion of the general constitutional 
issues. 

(a) New York 

The New York Penal Law prohibits prostitution (s.230.00), patronizing a 
prostitute (ss. 230.02, 230.03, 230.04, 230.05, 230.06, 230.07, 230.10), 
promoting prostitution (ss. 230.15, 230.20, 230.25, 230.30, 230.32, and 
230.35), and permitting prostitution (s. 230.40). 

Section 230.00 states that "A person is guilty of prostitution when such 
person engages or agrees or offers to engage in sexual conduct with another 
person in return for a fee." This offence is a class B misdemeanor (see 
footnote 13, chapter I for the classification of misdemeanors and felonies). 
Prior to the 1967 amendments to the Criminal Code, prostitution per se was 
not an offense but a form of vagrancy which was punishable by anprisonment for 
up to six months. The 1967 amendments made prostitution in itself a violation 
although of a non criminal type; it carried a penalty of a maximum of 15 days 
of imprisonment. Various agencies from the criminal justice area noting the 
inadequacy of this treatment in terms of deterrence, the section was further 
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amended in 1969 to remain as it now is, i.e., a criminal offense punishable by 
up to three months in jail. This section has been held to be constitutional on 
various grounds (12). In People v. Costello (13) the purpose of this section 
has been said to be the prohibition of the commercial exploitation of sexual 
gratification. The term sexual conduct has been interpreted by some to mean 
that which is defined in Penal Law section 235.20 (14) and in a later case, it 
has been argued that this was lnproper since this definition was intended to 
apply only to the dissemination of obscene material to minors (15). 

Section 232.02 states that a person patronizes a prostitute when he pays a 
fee for sexual conduct engaged in, whether directly to the prostitute or to a 
third person, or when he solicits for the purposes of engaging in sexual 
conduct for a fee. In People v. Bronski, 351 N.Y.S.2d 73 (1973), it was 
decided that the infraction of "patronizing a prostitute" is committed also 
when the patron solicits a person who is avowedly not a prostitute. There is 
a four-degree structure to this offense. The fourth degree (s. 230.03) makes 
it a class B misdemeanor to patronize a prostitute. This is the most common 
situation since it covers the patronizing of an adult prostitute by an adult 
customer. A class A misdemeanor occurs (s. 230.04) when a person over 
twenty-one years of age patronizes a prostitute who is less than seventeen 
years old. Section 230.05 makes it a class E felony for a person over 
eighteen years of age to patronize a prostitute less than fourteen years of 
age. Finally, the last degree of this hierarchy is to patronize a prostitute 
who is less than eleven years old; this is a class D felony. Implicit in the 
last three sections is the premise that prostitutes under 17 years are 
victims rather than willing participants. Section 230.07 creates a defense 
for the patron when he had no reasonable grounds to believe that the person 
was less than the specified age. Given that this is not an affirmative 
defense, it is the responsibility of the People to disprove beyond reasonable 
doubt such defense. Finally, section 230.10 makes it clear that the sex of 
either person, i.e., the prostitute or the patron, is not a consideration in 
these offences. 

A person advances prostitution when, other than as a prostitute or patron, he 
causes or aids a person to engage in prostitution, procures or solicits 
patrons for prostitution, provides persons or premises for prostitution, 
operates or assists in the operation of houses of prostitution, or in any 
other way facilitates prostitution (s. 230.15 (1)). A person profits from 
prostitution when he receives compensation (money or other property) pursuant 
to an agreement or understanding with a person who engages in prostitution 
(s. 230.15 (2)). This offence also has a four-degree structure. Section 
230.20 creates a class A misdemeanor for advancing or profiting from 
prostitution. Section 230.25 makes it a class D felony to either manage, 
supervise, control or own a house of prostitution or a prostitution business 
involving two or more prostitutes, or to advance or profit from the 
prostitution of a person less than 19 years old. It is a class C felony to 
either advance prostitution by compelling by force or coercing a person to 
engage in prostitution, or to advance or profit from the prostitution of a 
person less than 16 years old. Finally, section 230.32 makes it a class B 
felony to advance or profit from the prostitution of person less than eleven 
years of age. Section 230.35 states that the person less than seventeen whose 
prostitution is being promoted is not an accomplice. A further section of the 
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Penal Law dealing with prostitution makes it a class B misdemeanor to permit 
the use of premises for prostitution purposes (s. 230.40). Finally, in the 
wake of the 1976 Democratic National Convention in New York City, section 
240.37 was added to the arsenal of useable laws to curb prostitution. This 
section makes it a class B misdemeanor to wander in public places and 
repeatedly stop, or engage conversation with passers-by, or motorists for 
purposes of prostitution, or for purposes of promoting prostitution. This 
section has been declared constitution in People v. Smith, 44 N.Y.2d 613, 407 
N.Y.S.2d 462, 378 N.E.2d 1032. 

As was the case for pornography, various municipal departments can also be 
used to control prostitution; as such they will not be discussed any further 
here. 

(b)Cal ifornia 

Section 647 (b) of the California Code makes it a misdemeanor to "solicit or 
engage in any act of prostitution. (...) 'prostitution' includes any lewd act 
between persons for money or other consideration". Leffel v. Municipal Court, 
54 CA3d 569, 126 Cal Rptr. 773 (1976) has held that this section included 
prostitutes as well as the patrons. Solicitation has to be more than mere 
nodding to a pasing stranger, waving to a passing vehicle, or standing on a 
street corner in a mini skirt; on the other hand, it is not necessarily 
limited to offers specifying prices and services or even to verbal offers 
(People v. Superior Court (Hartway), 138 Cal. Rptr. 66 (1977)). Furthermore, 
solicitation is not limited to public places; it can take place in a private 
place and still constitute a violation of this section (People v. Fitzgerald, 
165 Cla. Rptr. 271 (1979), People v. Love, 168 Cal. Rptr. 591, (1980)). 

Section 647 also makes it a misdemeanor to engage in lewd or dissolute 
conduct in a public place (a), to loiter in public toilets for the purpose of 
engaging in lewd or lascivious acts (d), or to loiter or wander on the 
streets without apparent reason or business and refuse to identify oneself 
when requested to by a peace officer (e). 

Section 266 (a) to (j) deal with the taking or abducting of a person for 
prostitution purposes and with pimping and pandering. Section 266 (h) 
provides that any person who lives or derives support or maintenance in whole 
or part from a prostitute or prostitution related activities is guilty of a 
felony and punishable by imprisonment for up to 6 years or for up to eight 
years if the person engaged in prostitution is under 16 years of age. Section 
266 (i) provides that any person who (a) procures, (b) by promises, threats, 
etc., induces another person into engaging in prostitution, (c) procures 
someone as an inmate in a house of prostitution, (d) induces someone to 
become an inmate in a house of prostitution, (e) by fraud, duress, abuse, 
entices someone to become a prostitute in any place in which prostitution is 
encouraged, and (f) receives money or other value or thing for procuring a 
person for purposes of prostitution, is guilty of a felony punishable by 
imrpisonment for up to 6 years, or if the person procured is less than 16 
years old, for up to 8 years. 
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Section 266 deals with the enticement of a female under 18 years of age for 
purposes of prostitution. It reads: 

Every person who inveigles or entices any 
unmarried female, of previous chaste character, 
under the age of 18 years, into an house of ill-
fame, or of assignation, or elsewhere, for the 
purpose of prostitution, or to have illicit carnal 
connection with any man; and every person who aids 
or assists in such inveiglement or enticement; and 
every person who, by false pretenses, (...) 
procures any female to have illicit carnal 
connection with any man, is punishable by 
imprisonment (...) not exceeding one year, or by a 
fine not exceeding two thousand dollars ($2,000), 
or by both (...). 

One wonders what the impact of the requirement that the woman be of previous 
chaste character has on this prohibition. Section 266 (j) makes it a felony 
punishable by imprisonment for a maximum of 8 years to procure a child under 
the age of 14 for lewd or lascivious acts, and section 267 makes it a crime 
punishable by imprisonment in a state prison and a fine not exceeding $2,000 
to take away a person under the age of 18 without the parents' or guardian's 
consent for purposes of prostitution. 

Finally, sections 315, 316 and 318 focus on disorderly houses and make it 
misdemeanors to keep such houses. To be noted here is that the fact that a 
house is one wherein prostitution is carried on may be proved by evidence of 
its general reputation (Pinkston v. Lieb 48 C.A.2d 352 (1942)); and by the 
fact that a female occupying this house is a prostitute (Ex parte Selowsky, 38 
C.A. 569 (1918)). 

The California Red Light Abatement Act, already discussed in the.chapter on 
pornography, also applies to the control of prostitution. Although it was said 
in People ex. rel. Van de Kamp v. American Art Enterprises 33 Ca1.3d 328, 188 
Cal. Rptr. 740 (1983) that this act is not one for the abatement of 
prostitution per se but for the abatement of public nuisances, it must be 
remembered that prostitution is considered to be a nuisance per se (Farmer v. 
Behmer, 9 C.A. 773 (1909)). 

(c) Florida 

Chapter 796 of the Florida Penal Code deals with prostitution. The general 
offence is defined in s. 796.07 which prohibits in (2) (a) maintaining or 
keeping or operating any place for the purposes of prostitution, lewdness or 
assignation, (b) offering to secure another for the purposes of prostitution, 
etc., (c) receiving any person in any - place for purposes of prostitution, 
etc., and (d) taking or transporting any person to any place for purposes of 
prostitution, etc. In this section, prostitution is defined as "the giving or 
receiving of the body for sexual intercourse for hire" and includes "the 
giving or receiving of the body for licentious sexual intercourse without 
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hire" but explictly excludes sexual intercourse between husband and wife. 
Lewdness includes "any indecent or obscene act" and assignation includes "the 
making of any appointment or engagement for prostitution or lewdness or any 
act in furtherance of such appointment or engagement". Violation of these 
sections constitutes a misdemeanor of the second degree. 

This section has been held not to be unconstitutionally vague (Bell v. State, 
289 So2d. 388 (1973)). Furthermore, it has been held that, under this section, 
the mere act of offering to engage in sexual intercourse for a consideration 
is a violation, notwithstanding that no act overt act may have been completed 
(Pauline v. Lee, 147 So.2d 359 (1963)). 

The other sections deal with keeping a house of ill fame (s. 796.01; a 
misdemeanor of the first degree), procuring an unmarried female under 16 years 
of age for purposes of prostitution (s. 796.03; a felony of the second 
degree), forcing someone to become a prostitute (s. 796.04; a felony of the 
third degree), living on the earnings of a prostitute (s. 796.05; a 
misdemeanor of the second degree), and renting space for the purposes of 
lewdness, assignation or prostitution (s. 796.06; a misdemeanor of the second 
degree). 

(d) Pennsylvania 

Under the Pennsylvania Penal Code s. 5902, four prostitution related offences 
are defined. Subsection (a) makes it a misdemeanor in the third degree (1) to 
be an inmate of a house of prostitution or otherwise engage in sexual activity 
as a business, or (2) to loiter in or within view of a public place for the 
purpose of bieng hired to engage in sexual activity. Subsection (b) makes it 
either a felony of the third degree (if there is force, or if the person 
engaged in prostitution is less than 16 years of age, or if the actor promotes 
that prostitution of his spouse, child, or ward), or otherwise a misdemeanor 
of the second degree to promote prostitution. Promoting prostitution includes: 
the managing or in any way controlling of a house of prostitution, the 
procuring of an inmate for a hoouse of prostitution, encouraging or inducing 
someone to become a prostitute, procuring a prostitute for a patron, 
transporting a person for purposes of prostitution, leasing a place to be 
regularly used for prostitution, or soliciting or receiving any benefit for 
the above. Living off a prostitute also constitutes an offence to subsection 
(b). Finally, a person commits a summary offense per subsection (e) if he 
hires a prostitute to engage in sexual activity or enters or remains in a 
house of prostitution for purposes of sexual activity. 

This section has been declared not to be unconstitutionally over broad or 
vague since it does not regulate sexual acts which result from ordinary social 
situations but provides ascertainable standards of conduct directed at a 
defined evil consisting of the commercial exploitation of sexual gratification 
(Commonwealth v. Potts, 460 A.2d 1127 (1983)). In a very interesting decision, 
it was held that absent the showing that disparities between incidence of 
arrest of prostitute and incidence of arrest of clients and between incidence 
of arrest of female prostitutes and incidence of arrest of male prostitutes 
were occasioned by police methods in using "decoy" clients rather than using 
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"decoy" prostitutes, the defendant failed to establish selective enforcement 
patterns such as would have rendered the section unconstitutional on the •basis 
of the equal protection amendment (Com. v. Finnegan 421 A.2d 1086, 280 
Pa.Super. 584 (1980)). In another decision, the word "loiter" was defined as 
"standing around or moving slowly about or lingering" (Com. v. Roberson, 444 
A.2d 722, 298 Pa.Super. 184 (1982)), thus confirming the previous decision of 
Corn. v. Hill, 68 Berks 140 (1976) where it was held that the fact that the 
defendant was present on two separate occasions on the same evening at the 
same location on a parking lot in view of a public place and remaining there 
for a few minutes had engaged conversation and arranged to engage in sexual 
activity, was sufficient to prove that she did "loiter". It has furthermore 
been established that sexual activity need not occur for a prostitution to be 
committed (Comm. v. Wilson, 442 A.2d 760, 296 Pa.Super. 264 (1982), appeal 
granted 447 A.2d 1381, 498 Pa.529; and Corn. v. Danko, 421 A.2d 1165, 281 
Pa.Super. 97 (1980)). 

Other State statutes are included in Appendices 18 to 21. It is already clear 
that the statutes, while they all prohibit prostitution in one way or another, 
do anphasize different aspects of the trade. Some include penalties for 
patronizing prostitutes some don't; some have equal punishments for both the 
prostitute and customer, some don't; pimping and pandering are always included 
but the penalties vary considerably from one State to the other; and keeping a 
house of ill-fame is generally included. Common to all these laws however are 
the facts that they require some form of decoy if not entrapment to be used 
for thier enforcement and that women prostitutes are the general target of the 
enforcement (this will be further discussed in the following section). As 
well, many of them include provisions focussing only on unmarried women, some 
adding the requirement that the woman be of previously chaste character. These 
are some of the controversial elements of these laws which bring various 
comentators to argue that they could potentially be invalidated on the 
following aspect: freedom of expression, right to privacy, equal protection, 
unusual treatment and punishment, and vagueness (16). So far however, none of 
the challenges on the constitutionality of State laws on prostitution has 
succeded. Courts have explictly recognized that State laws constitute a valid 
exercise of the State's police powers and a that the goal of suppressing 
prostitution is a valid one. Courts have also held that laws on solicitation 
are valid since prostitution is a commercial proposal, and not the 
communication of ideas, and since solicitation to commit a crime had been 
itself established a crime at common law (17). 

3. Enforcement Practices and Problems 

Whether, on a rational or philosophical level, prostitution should be outlawed 
is a question that remains to be discussed. For police and prosecutorial 
agencies however, the question is how these laws can be enforced at the lowest 
cost and the most effectively. At the root of the problem of enforcing 
prostitution laws is the private nature of the act. Even though the 
transaction may commence -- and even actually occur for that matter -- in a 
public place (e.g., a parking lot), it remains almost invisible to the 
uninformed citizen. It remains so at least until a particular area of a city 
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becomes known as a haven for prostitution. Then public outcry is heard and the 
police asked to "do something". Yet, the "something" usually requires the use 
of "decoys" or other entrapment-like procedures which are costly and sometimes 
give little results. And always, street prostitutes run the higher risks of 
being arrested and prosecuted as compared to other types of prostitutes. While 
there were close to 51,000 arrests for prostitution related offences in all of 
the United States in 1975, more than 35,000 of these were females engaged in 
street prostitution (18). Nothing indicates that this has changed over the 
past years. We will now turn to an examination of some of the local 
enforcement policies and practices. 

(a) New York 

Prostitution is said to be a serious problem in New York City, especially in 
Manhattan, the borough where most of the arrests are made. According to the 
police however, it is almost impossible to estimate the actual size of the 
business. In Manhattan South only, the police claim that several hundred 
prostitutes work the streets. Similarly, the scope of indoor prostitution is 
"enormous": Screw magazine only would list not less than 250 different 
advertisements for prostitution. Numerous bars, porn movie houses, massage 
parlours, and other "businesses" are fronts for prostitution. 

Police policy is to give top priority to street prostitution. Enforcement is 
selective and based on citizen complaints, the level of prostitution in a 
given area, and its impacts on the community. All members of the Public Morals 
Division participate in the enforcement of prostitution laws, not only in 
their areas of assignment but also in Manhattan South where prostitution is 
said to have the most deleterious effects on the residential and business 
communities. Indoor prostitution is enforced differently. Each District is 
responsible for its own area. Enforcement is also selective and based on 
citizen complaint and the impacts prostitution has on the community. Houses 
generating large numbers of complaints, those which are known to rip off the 
customers, and those suspected of hiring under age or unwilling prostitutes 
are usually selected first for enforcement. Police arrest statistics for a 
five-year period are the following: 

YEAR 
1979 	1980 	1981 	1982 	1983 

direct prostitution 

loitering for prostitution 
(violation) 
loitering for prostitution 
(misdemeanor) 

4255 	4538 	4853 	3775 	3970 

6978 	5748 	6970 	3512 	3037 

3937 	2178 	4230 11008 12003 

Total 	 15170 12464 16053 18295 19010 

According to the Attorney's Office, over 92% of the arrests done in Manhattan 
result in convictions, the majority of which are by a guilty rilea to the most 
serious charge since pleas of guilt to lesser charges are not accepted because 
of the effects prostitution has on the quality of life in the neighborhoods 
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and because prostitution is believed to bring with it a variety of other more 
serious criminal activities. The maximum penalty unpon conviction for 
prostitution is 90 days in jail. Loitering for the purposes of prostitution is 
a violation punishable by a maximum of fifteen days in jail in the case of 
first offenders. For repeat offenders, it is a misdemeanor punishable by the 
maximum penalty. However, a study conducted by the Office of the District 
Attorney has shown that, in 1981, only 14% of the convicted prostitutes 
received jail sentences. In view of this finding, the Office proposed 
legislation to provide for mandatory penalties for repeat offenders. This Bill 
has not yet been acted upon by the Legislature. 

(b) Cincinnati 

According to the Cincinnati police, prostitution, similar to pornography, is 
no longer a serious problem in the city, due to the vigorous enforcement 
policies adopted. The number of arrests made however, when compared to those 
for pornography, show that the "battle" is still ongoing. In that respect, 
prostitution enforcement remains a top priority of the police force, 
particularly, we are told, because of the numerous problems it brings with it 
(e.g., assault, homicide, robbery, etc.). In fact, the police maintain that 
prostitution is a front for robbery. 

Because "prostitution" (i.e., bawdy houses, etc.) cases have proven to be 
dangerous for officers, present policy is to concentrate on solicitation. The 
officer must therefore establish individual contact with the prostitute and 
bring her to engage in the transaction without causing entrapment. 
Periodically, a "decoy" female officer is also used to arrest the "johns". 
Included as Appendix 22 is a table indicating the number of arrests made over 
a five-year period for prostitution offences. The breakdown of the data for 
males and females, and blacks and whites is particularly interesting. 

Unfortunately, we were not given detailed information on prosecution policies 
and practices. 

(c) Seattle 

Contrary to the enforcement of pornography where, it will be recalled, the 
number of arrests over the period 1979-1983 had gradually and constantly 
declined, enforcement of prostitution related offences has been on the rise. 
According to the Police Department it is the policy to enforce prostitution 
laws in a vigorous and consistent fashion, past experience having shown that 
modest enforcement contributes to increasing the problem and making it more 
resistent to renewed forms of control. The Vice Section.has primary 
responsibility for prostiotution enforcement:General Assignments, a sub-unit 
of the vice section, addresses itself primarily, to'the investigation of 
promoters, pimps, houses of prostitution, outcall or esçort services and 
massage parlours. Street Vice, another sub- unit.of the Vice Unit focuses on 
street prostitution. Although it is the Department's policy to target on the 
promoters and exploiters of prostitution, street solicitation is not left 
unabated. 



40 

According to the police, it is difficult to estimate the size of the business 
in the city, due to its changing nature. Currently, there would be a few adult 
entertainment theatres (also used for prostitution), only a hanful of massage 
parlours, and less than twenty escort or outcall services in the greater 
Seattle. The number of streetwlakers is unknown. Police statistics of arrests 
for the five-year period are: 1936 arrests in 1983, 1932 in 1982, 1310 in 
1981, 1026 in 1980, and 1319 in 1979. We have no information regarding 
prosecution policies and conviction rates. 

(d) Houston 

Within the fifty-four men Vice Division of the Houston Police Department, 
thirty-seven are assigned to the enforcement of prostitution. Generally, 
prostitution cases are made by a vice officer operating undercover in one of 
the following manners: he works in or around clubs hotels or other facilities 
frequented by prostitutes and waits to be approached by a prostitute who will 
make an offer explictly stating the price and service offered; he observes a 
prostitute in an automobile slowing the traffic for purposes of soliciting a 
date and therefore violating the traffic regulations; or he observes a 
prostitute on foot soliciting passers-by and the charge is 'hitchhiking'. 

We have no information on the size of the business in the city. The arrest 
statistics for a five-year period are the following: 1038 arrests in 1980 (816 
of which were females), 1495 in 1981 (1177 females), 2793 in 1982 (2293 
females), 3017 in 1983 (2210 females), and to date in 1984 867 arrests (539 
females). 

Clearly, enforcement of prostitution laws focuses on street solicitation and 
therefore females streetwalkers are overrepresented in the total enforcement 
picture. This will hardly surprise any observer of the prostitution scene but 
tends to add fuel to the arguments of the groups who oppose the 
criminalization of prostitution, at least as it is presently done. 

5. Public Debates 

There can be no doubt that, whatever the reasons are, the debates on 
prostitution are less visible than those on pornography, except in cities 
where prostitution affects some residential area, or when minors are involved. 
Two groups are particularly vocal on prostitution whose positions converge 
(whereas they sharply opposed on pornography): womens' groups and civil 
libertarians. In both cases, the criminalization of prostitution is decried as 
unequal and as as invasion of privacy. It also is argued that the criminal 
laws never have and never will change the fundamental problems of sexism and 
patriarchy which are considered to be the root causes of prostitution. In most 
cases, a total decriminalization of prostitution is requested, except where it 
involves the exploitation of the prostitution of others and the exploitation 
of juveniles. Regulation of the Nevada type is seen as less than a desirable 
solution since it so often implies an unfair treatment of the women who are 
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'detained' in the legal houses (19). There has been little, if any, 
breakthrough nor advances in this direction as far as we know, in all of the 
United States. We have seen no recent national survey on the American 
population's opinions and perceptions regarding this issue. 





SUMMARY AND CONCLUSIONS 

To summarize, it appears that pornography has, in the past five or six years, 
become an issue of concern in the United States. Many States have adapted 
their laws to reflect the new standards established in the Miller test, and 
many also have enacted new laws including stiffer penalties to fight the 
exploitation of children in pornography. The Federal government seems to be 
paving the way with respect to the issue of children and broadcasting. 
Furthermore, there is evidence of a new approach developing which would focus 
on the civil rights of the women and the exploitation and degradation that 
pornography involves. Some claim that these changes and new orientations have, 
at least in part, been spurred by the changes in the pornography depictions 
themselves, which, over the past few years, Would have become more gross and 
violent. Apart from the famous snuff movies, and some very limited content 
analyses done by a few social psychologists, there is little evidence so far 
to support these contentions. This, however, does not mean that no changes 
have occured in the market. On the contrary, the video cassette revolution 
certainly is one of the important factors in explaining the present debates 
around pornographhy, be it only because it can easily enter the home without 
the supervision of the state. Here again, children are seen as of primary 
concern. 

The prostitution scene has not changed that much over the past years. With the 
exception of the business refining itself and of the stiffer prohibitions 
against exploiting children for purposes of prostitution, the same trends seem 
to have continued. In that respect, and notwithstanding the introduction in 
many State laws of provisions prohibiting the actions of the customer as well 
as those of prostitutes, the prime targets for enforcement have remained the 
street prostitutes and females. In addition, whereas the Supreme Court has 
constantly sought to arrive at a strict definition of obscenity so as not to 
infringe upon the rights to free speech, the same has not occured for 
prostitution laws, many of which, at least on face value, appear overly broad 
and vague. Whether these contradictions will be resolved in the coming years 
is not evident from an analysis of actual trends. 
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FOOTNOTES 

CHAPTER I - PORNOGRAPHY 

1. 5 Stat. 566 s. 28 

2. 18 U.S.C. s.1461 (1970) better known as the Comstock after the name of the 
moral crusader who, in a siglehanded effort, obtained passage of this act 
without opposition in the House or Senate. Comstock was th'en appointed a 
special agent to the Post Office Department (see Schauer, 1976:12-14). 

3. (1868) L.R. 3 Q.B. 

ik 29 Stat. 512 (1897) 

5. See State v. Miller, 145 W.Va. 59, 112 S.E.2d  472,478 (1960);' State v. 
Shapiro, 122 N.H. Super. 409, 300 A.2d 595, 609 (1973); and State v. 
Smith, 422 S.W.2d 50 (Mo. 1967), cert. denied, 393 U.S. 895•(1968), and 
most recently Pinkus v. United States, 436 U.S. 293 (1978) inter alia. 

6. See also Hamling v. United States, 418 U.S. 87 (1974), but the 'reverse in 
Paris Adult Theatre I v. Slaton,'413 U.S. 49 (1973). 

7. See United States v. 31 Photographs, 156 F.Supp. 350 (S.D.N.Y. 1957). 

8. Hamling v. United States, note 6 supra; also United States v. Reidel, 402 
U.S. 351 (1971), and Roth v. United States, 354 U.S. 476 (1957), cited in 
Schauer, 1976:173. 

9. United States v. Orito, 413 U.S. 139 (1973), and United States v. B & H 
Dist. Corp., 403 U.S. 927 (1971) and 413 U.S. 909 (1973),.cited in 
Schauer, 1976:180. 

10. See for example, United States v. New Orleans Book Mart Inc., 490 'F.2d 73 
(5th Cir. 1974), cert. denied 419 U.S. 801, cited in Schatiler, 1976:182. 

11. See United States , v. Thirty-Seven Photographs; 402 U.S. 363 (1971), and 
United States v. 12,200 Ft. Reels of Film, 413 U.S. 123 (1973), cited in 
Schauer, 1976:185. 

12. See Redlick v. Capri Cinema Inc., 75 Misc.2d 117, 347 N.Y.S.2d 811 (1973), 
and People v. Heller, 33 N.Y.2d 314 (1973). 

13. Per New York Consolidated Law (1977): 
Section 10.00 (4): "Misdemeanor" means an offence, other than a "traffic 
infraction" for which a sentence to a term of imprisonment in excess of 
fifteen days may be imposed, but for which a sentence to a term of 
imprisonment in excess of one year cannot be imposed. 
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(5): "Felony" me -ans an offence for which a term of 
imprisonment in excess of one year may be imposed. 

Felonies are classified into five categories (A to E) and misdemeanors 
into three categories (A, B, and unclassified) for sentencing purposes. A 
class A misdemeanor calls for a sentence of not more than a year but 
presumably more than three months (which is class B). A class D felony 
calls for a sentence of at least four years and not more than seven years. 

14. People v. HoWell, 395 N,Y.S.2d .  933 (1977), and People v. Wrench, 371 
N.Y.'S.2d 833 (1975). - 

15. People v. Illardo, 48 N.Y.2d 408, 423 N.Y.S.2d 470 (1979), and People v. 
Martin, 420 N.Y.S.2d 318 (1979). 

16. See People v. Kuhns (1976) 132 Cal.Rptr. 725, 61 C.A.3d 735, cert. denied 
431 U.S. 973; People v. Enkstat (1973) 109 Cal.Rptr. 433, 33 C.A.3d 900, 
cert. denied 418 U.S. 937, inter alia.  

17. Caplan v. State, 317 So.2d 855 (1975);. State v. Papp, 298 So.2d 374 
(1974 ), supplemented 316 So.2d 546; and Rhodes v. State, 283 So.2d 351 
(1973). 

18. U.S. General Accounting Office, Report to the Chairman, Subcommittee on 
Select Education and Labour, Washington, D.C., 1982, cited in Morality in 
Media, 1984. 

19. Morality in Media, 1984:2-7 

20. U.S. Commission on Obscenity and Pornography, Report to the President,  
Washington, D.C.: 1970, 7 vol. 

21. Bryant, 1980; Clark, 1977; McKinnon, 1983; Dworkin, 1981; inter alia.  

22. Minneapolis and Indiannapolis are the only two cities where such 
• 	 ordinances have been submitted to the municiapl councils and debated. The 

Minneapolis ordinance (attached  as  Appendix 16) has been passed by the 
Council but vetoed by the Mayor. An ordinance of a similar orientation but 
of a more limited scope has been presented to the Indiannapolis City 
Council. 	 • 

23. McKinnon and Dworkin, 1983:6. 

24. id., p.:7-8. 
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1. For a more complete description of international agreements, conventions, 
or treaties in the areas of prostitution and pornography,,see Sansfaçon, 
1984. The United States have not yet signed nor become a party to the 1949 
International Convention for the Suppression of the Traffic in Persons and•
of the Exploitation of the Prostitution of Others. 

2. American Social Hygiene Association, 1973; George 1962. 

3 ,  Booth, 1945; Thornton, 1975; cited in George, 1962:719 

4. United States v. Ratley, 284 F.2d 553 (2d Cir. 1960); Flanagan v. 
United States, 277 F.2d 109 (5th Cir. 1960); Griffin v. United States, 273 
F.2d 958 (5th Cir. 1960); Hietler v. United States, 244 F. 140 (1917). 

5. Simpson v. United States, 245 F. 278 (9th Cir.) cert. denied 245 U.S. 667 
(1917). 

6. Caminetti v. United States, 242 U.S. 470 (1917); Rockwell v. United 
States, 11 F.2d 452 (1940); Simon v. United States, 145 F.2d 345 (1944); ' 
White v. United States, 261 F.2d 907 (1959). 

7. Cleveland v. United States, 329 U.S. 14 (1946); Burgers v. United States, 
294 F. 1002 (1924). 

8. Ghadiali v. United States, 17 F.2d 236 (9th Cir.), cert. denied 274 U.S. 
747 (1927). 

9. Haft, 1974; James, 1977; Bernier, 1983. 

10. Perry, 1980. 

11. Twenty States presently prohibit patronizing a prostitute; Perry, 
1980:447, note 45. 

12. United States v. Herrera, 584 F.2d 1137 (1978); People v. Costello, 395 
N.Y.S.2d 139 (1977); People v. Block, 337 N.Y.S.2d 153 (1972). 

13. People v. Costello, supra. 

14. People v. Block, supra. Section 235.20 has already been discussed in the 
chapter on pornography. Let it be remembered that it defines sexual 
conduct as "acts of masturbation, homosexuality, sexual intercourse, or 
physical contact with a person's clothed or unclothed genitals, pubic 
area, buttocks, or, if such a person be a female, breast." 
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15. People v. Costello, supra. 
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U f Department of Justice 	Ministère de la Justice 
Canada 	 Canada 

01lawa, Canada 
K A 0H8 

Ottawa, April 4, 1984 

The Honorable J. Van de Kamp 
Attorney General of California 
800 Tishman Bldg., 3580 Wilshire 
Los Angeles, CA 90010 

Dear Sir: 

The Canadian Department of Justice iS presently reviewing 
the issues of prostitution and pornography in order to 
determine whether changes to the Criminal Code will be 
necessary to adapt to the present situation. 

To that effect the Minister of Justice has appointed a 
Special Committee mandated to hold hearings throughout the 
country and ascertain the views of the public. At the same 
time, the Department is conducting a socio-legal research 
programme designed to support and inform the work of the 
Special Committee and the policy requirements of the 
Department. 

As the officer responsible for this programme I am 
reviewing, among other things, the situation in other 
countries, and in particular in the United States. As you 
can imagine I will not review every State's legislation 
and enforcement practices on each of these two questions. 
On the basis of a preliminary review of the literature and 
discussions, I have identified a number of States as 
representing a valid cross-section of the range of 
possible alternatives. I then wrote to police chiefs and 
District Attorneys in some of the major cities in each of 
these States, requesting some basic information. 

It would be deeeply appreciated if you would send me some 
additional information on the situation regarding both 
prostitution and pornography in your State. Specifically, 
such information as: 

...2 
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-texts of State legal statutes or regulations; 
-other pertinent legal regulations; 
-State policies rPgarding these issues; 
-recent signific .t State Supreme court decisions;. and 
-present debates on these issues, 

would be very helpful. 

I clearly understand that it may not be easy to find all 
this information on short notice. Moreover, what I am 
asking for may not be sufficient for me to really 
understand the situation in your State. Once I have 
reviewed all information received and assessed what would 
still be needed, I may be able to arrange to meet with you 
or your representatives or other persons you would have 
identified. 

Your cooperatton is,deeply appreciated.... -  

Yours sincerely, 	' 
/ 1  

I / 	f , 	/ 	/ 	 _ 
. 	--, 	/ 	/ 	/ 

i •-,, 	i. 	• 	 . 

( 	(,P,././ . 	t1 ' 	, 
4 

, *  

Dan-ieT,Sansfaçon 	
. 	 . 

• 
Research CrIminologiSt 
Research arlfd Statistics 

i 



I  + Department of Justice 	Minière  de la Justice 
Canada 	 • Canada 

Ottawa, Canada 
KlA OHO 

Ottawa, April 3, 1984 

The Honorable R. Morgenthau 
District Attorney 
County of New York 
1 Hogan Plaza 
New York NY 100.13 

Dear Sir: 

The Canadian Department of Justice is presently reviewing 
the issues of prostitution and pornography  in  order to 
determine whether  changes  to the 'Criminal Code will be 
necessary to adapt to the present situation. 

To that effect, the Minister of Justice has appointed a 
Special Committee mandated to hold hearings throughout the 
country and ascertain the views of the public.. At.the same 
time, the Department is conducUng a socio-legal research 
programme designed to support and inform the work af the 
Special Committee and the policy requirements of the 
Department. 

As the officer responsible for this socio-legal research 
programme  I am reviewing the situation in other countries, 
and in particular in the United States. As you can imagine 
1 will not review every State's legislation and 
enforcement practices on each of these two questions. On 
the basis of a preliminary review of the literature and 
discussions, 1 have identified a number a cities (16) as 
representing a valid cross-section of the range of 
possible alternatives. 

It wbuld be deeply appreciated if you would send me some 
basic information on the situation on prostitution and 
pornography in your city. Specifically, such information 
as: 

. . . 2 

. 	 . 
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-text's of legal statutes and municipal regulations or 
by-laws; 
-other forffis of legal control which cities or districts 
may use(e.g., licensing); 
-the existence of censorship/classification'boards and 
their legal status; 
-prosecution statistics for the past five years; 
-recent court interpretations; and 
-names of other resource persons, 

would be very helpful. 

I clearly understand that it may not be easy to find all 
this information on short notice. Moreover, what I am 
asking for may not be sufficient for me to really 
understand the situation in your community. Once I have 
contacted everyone and assessed what information would 
still be needed,'I may be able to arrange to meet with you 
or your rePresentative or other persons you would have 
identified. 

Your cooperation is deeply appreciated. 

• ours sincerely, 

(- 	 — 

Daniel Sansfaçon 
Research Criminologist 
Research and 'Statistics 



1 + Department of Justice • Ministère de a Jus ..ice 
Canada 	 'Canada 

Ottawa, Canada 
MA OF-18 

Ottawa, April 3, 1984 

Chief Patrick Fitzsimmons 
Seattle City Police 
Public Safety Bldg., 
Seattle, Wa., 
98104 

Dear.Sir: 

The Canadian Department of Justice is presently reviewing 
the issues  of prostitution and pornography in order to 

• determine whether changes to the Criminal Code will be 
• necessary to adapt to the present situation. 

To that effect, the Minister of Justice has appointed a 
Special Committee mandated to hold hearings throughout the 
country and ascertain the views of the public. At the sanie  
time, the Department is conducting a socio-legal research 

• programme designed to support and inform the work af the 
.Special Committee and the policy requirements of the 
Department. * 

As the officer responsible for this  soc  io-legal research 
programme I am reviewing the situation in other countries, 
and in particular in the United States. As you can imagine 
I will not review every state's legislation and 
enforcement practices on each of these two questions. On 

. the basis of a prelirlinary review of the literature and 
discussions, I have identified a number a cities (16) as 
representing a valid cross-section of the range of 
possible alternatives. 

It would be deeply appreciated if you would send me some 
basic information on the situation on prostitution and 
pornography in your city. Specifically, such information 
as: 

. . . 2 

ii a  
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-enforcement policies; 
-enforcement statistics on each of these two issues for 
the past five years; 
-evaluations of the size of the businesses;and 
-evaluations of the extent to which these issues are 	• 
social problems in your community, 

• would be very helpful. 

I clearly understand that it may  no  t be easy to find all 
this information on short notice. Moreover, what I am 
asking . for may . not be sufficient  for me  to really 
understand the situation in your community. I therefore 
would appreciate it if would also identify other resource 
persons in your city whom I could contact. Once I have 
been able to asSess what information'would still be needed 
I may be able to arrange to meet with you or•your 
representativesor other - persons . you may have identiffed. 

Your cooperation iS deeply appreciated. 

Yours sincerely, 

Daniel Sansfaçopf 	• 
Research Crimifflogist 
Research and Statistics- 
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cate the limits of state reeulatory power in relation to the federal mail 
service involve situations Acre state regulation involved a direct, physical 
interference with federal activities under the postal power or some direct, 
imme(liate burden on the performance of the postal functions. . . ." Rail- . 

 ivay Mail Assn. v. Corsi, 326 U.S. 88, 96. 
The judgments are 

Affirmed. 

[Opinions of Warren, C. J., and Harlan, J., Douglas, J., and Black, J., are 
omittedj 

Minci' v. Californià 
4.13 U.S. 15 (1973) 

Mit. CHIEF JUSTICE BURGER deliVered the opinion of the Court. 

This is one of a group of "obscenity-pornography" cases being reviewed 
by the Court in a re-examination of standards enunciated in earlier cases 
involving what Mr.  Justice Harlan called "the intractablé obscenity prob-
lem." Interstate Circuit, Inc. v. Dallas, 390 U.S. 676, 704 (1968) (con-
curring and dissenting). 

Appellant conducted a mass manie campaign to advertise the sale of 
illustrated books, euphemistically called "adult" material. After a jury 
trial, he was convicted of violating California Penal Code § 311.2(a), a 
misdemeanor, by knowingly distribining obscene matter,' and the Appel- 

1  At the lime of the commission of the alleged offense, which was prior to June 
25, 1969, §§ 311.2(a) and 311 of the California Penal Code read in relevant part: 

"1 311.2 Sending Or bringing into state for sale or distribution; printing, exhibit-
ing, distributing or possessing within state 

"(a) L:very person who knowingly: sends or causes to be sent, or brings or causes 
to be brought, into this state for sale or distribution, or in this state 'preparei, pub-
lishes, prints, exhibits, distributes, or offers to distribute, or .has in his possession 
with intent to distribute or to exhibit or offer to distribute, any obscene matter is 
guility of a misdemeanor...." • 

"§ 311. Definitions 
. "As used in this chapter: 

"(a) `Obscene' means that to the average person, apPlying contemporary stand-
ards, the predominant appeal of the matter, taken as a whole, is to prurient interest, 
i.e. a shameful or morbid interest in nudity, sex, or excretion, which goes substan-
tially bcyond customary limits of candor in description or representation of such 
matters and is matter which is utterly without redeeming social importance. 

"(b) IvIatter' means any book, magazine, newspaper, or °filer printed or written 
material or any picture, drawing, photograph, motion picture, or other pictorial rep-
resentation or any statue or other figure, or any recording,  transcription or mechani-
cal, chemical or electrical reproduction or  any other articles, equipment, machines or 
Inn te.rials. 

"(c) Terson' means* any individual, partnership, firm, association, corporation, or 
other legal entity. 

"(d) `Distribute' means to transfer possession of, whether with or without consid-
eration. 
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late Depidtmcnt, Superior- Court of California, County or Orange, summa-
rily affirmed the judgment without opinion. Appellant's conviction was 
§pecifically based on his conduct in causing five unsolicited advertising 
brochures to be sent through the mail in an envelope addressed to a res-
taurant in Newport Beach, California. The envelope was opened by the 
manager of the restaurant and his mother. They had not requested the 
brochures; they complained to the police. 

The brochures advertise four books entitled "Intercourse," "Man-
Woman," "Sex Orgies Illustrated," and "An Illustrated History of Pôrnog-
raptly. ," and a filin entitled "Marital Intercourse." While the brochures 
contain some deScriptive printed .  material, primarily they consist of pic-
tures and drawings very explicitly depicting . men and wOmen 'in groupS of 

. two or more cngag,ing in a variety of sexual activities, with genitals often 
prominently displayeci. • 

1 

This' case involves the application of a State's criminal obscenity statute 
to a situation in which seXualIT explicit materials have been thrust by 
aggressive sales action upon unWilling recipients who had in no way-  indi-
cated any desire to receive.such Materials. This Court has recognized that 
thé States have a legitimate intereSt in prohibiting dissemination or exhibi-
tion of obscene material 2  when 'the motle•of dissemination carries with it a 

"(e) `Knowingly' tnctins having knowledge that the matter is 'obscene." 
Section 311 (e) of the California Penal Code, supra, was amended on June 25, 

1969, to read as follows: 
• "(e) 'Knowingly' means being aware of the character of the matter." 

Cal. Amended Stats. 1969, c 249 § 1, p. 598. Despite appellant's contentions to the 
contrary, the record indicates that the new § 311 (c) was not applied er post fae..p:. 
to his case, but only the old § 311 (c)  as  construed by state decisions prior to the 
commission of the alleged offense. See People v. Pinkus, 256 Cal. App. 2d 941. 
948-950, 63 Cal. Rptr. 680, 685-686 (App. Dept., SuPerior Ct., Los Angeles. 
1967); People v..Campise, 242 Cal. App. .2d 905, 914, 51 Cal. Rptr. 815, 811 
(App. Dept., Superior Ct., San Diego, 1966). Cf. Bottle v. City of Columbia, 37,S 
U.S. 347 (1964). Nor did §.311.2, supra, as applied, create any "direct, immediate 
burden on the performance of the postal  functions," or infringe on congressional 
commerce  powers under  Art. J, § 8, cl. 3. Roth y. United States, 354 U.S. 476, 494 
(1957), quoting Railway Mail Assn. v.  Corn,  326 U.S. 88, 96 (1945). See 
Mishkin v. New York, 383 U.S. 502, 506 (1966); Smith v. California, 361 U.S. 
147, 150-152 (1959). 

2  This Court has defined "obscene material".as "material which deals with sex in 
a manner appealing to prurient interest," Roth v. United States, supra, at 487. t.ez 
the Roth  definition does not reflect the precise meaning of "obscene" as traditionally 
used in the English language. Derived from the Latin obscaenus, oh, to, 1 ,11 . ,' 
caenum, filth, "obscene" is defined in the . Webster's Third New International Dictie,a-
ary (Unabridg.ed 1969) as "la: disgusting to the senses . b: grossly repugnant 
the generally accepted notions of what is appropriate . . 2: offensive or revoltin.: 
as countering or violating some ideal or principle." The Oxford English  Diction

* (1933 cd.)  gives a similar definition, "[o]ffensive .  to the senses, Or to taste or refine.. 
ment; disgusting, repulsive, filthy, foul, abominable, loathsome." . 

The material we are discussing in this case is more accurately defined as  "porno
raphy" or "pornographic material." "Pornography" derives front. the Greek (pi. ,::;• 
harlot, and graphos, writing). The word now means. "1: a description of prosti 
or prostitution 2: a depiction (as in writing or painting) of licentiousness or It-- 
ness: a portrayal of erotic behavior designed to cause sexual excitement." Webs-.::.' 
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significant  danger of offending the sensibilities of unwilling recipients or of . 
exposure to juveniles. Stanley v. Georgia, 394 U.S. 557, 567 (1969); 
Ginsberg v. New York, 390 U.S. 629, 637-643 (1968); Interstate Cir-
cuit, Inc. v. Dallas, supra, at 690; Redrup v. New York, 386 U.S. 767, 
769 (1967); facobellis v. Ohio, 378 U.S. 184, 195 (1964). See Rabe v. 
IVashington; 405 U.S. 313, 317 (1972) (BuitoEit, C. J., concurring); 
United States y. Reidel, 402 U.S. 351, 360-362 (1971) (opinion of 
MARSIIALL, J.); Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 502 
(1952); Breard y. Alexandria, 341 U.S. 622, 644-645 (1951); Kovacs. v. 
Cooper, 336 U.S. '77, 88-89 (1949); Prince v. Massachusetts, 321 U.S. 
158, 169-170 (1944). Cf. Butler v. Michigan, 352 U.S. 380, 382-383 
(1957); Public Utilities Conine,' v. Pollak, .343 U.S. 451, 464-465 
(1952). It  is in this context that ‘,ve are called .on to define the standards 
which must be used to identify obscene material that a State may regulate 
without infringing on the First Amendment as applicable to the States 
through the Fourteenth Amendment. 

The dissent Of  Ma.  JUSTICE BRENNAN reviews the background of the 
obscenity problem, but since the Court now undertakes to formulate 
standards more concrete than those in the past, it is useful for us to focus 
on two of the landmark cases in the somewhat tortured history of the 
Court's obscenity 'decisions. In Roth v. United States, 354 U.S. 476 
(1957),.the Court sustained a conviction under a federal statute punishing 
the mailing of "obscene, lewd, lascivious or filthy .. ." materials. The key 
to that holding was the Court's rejection of the claim that obscene mate-
rials were protected by the First Amendment. Five Justices joined in the 
opinion stating: 

"All ideas having even the slightest iedeeming social importance 
—unorthodox ideas, controversial ideas, even ideas hateful to the 
prevailing climate of opinion—have the full _protection of the [First 
Amendment] guaranties, unless excludable because they encroach 
upon the limited area of more important interests. But implicit in the 
history of the First Amendment is the rejection of obscenity as 
utterly without redeeming social importance. . . . This is the same 
judgment expressed by this Court in Chaplinsky v. New Hampshire, 
315 U.S. 568, 571-72: 

There are certain well-defined and narrowly Ihnited classes 
of speech, the prevention and punishment of which have never been 
thought to raise any Constitutional problem. These include the lewd 
and obscene . . . .  Ii  has been well observed that such utterances are 
no essential part of any  exposition of ideas, and are of such slight. 
Social value as a step to truth that any benefit that may be derived 

Third New International Dictionary, supra. Pornographic material which is obscene 
forms a sub-group of all "obscene" expression, but not the whole, at least as the 
word "obscene" is now used in our language. We note, therefore, that the words 
"obscene material," as used in this case, have a specific judicial meanin2 which 
derives from the Roth case, i.e., obscene material "which deals with sex." .Roth, 
supra, at 487. See also ALI Model Penal Code § 251.4 (1) "Obscene Defined." 
(Official Draft 1962.) 
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from them is clearly outweighed by.  the social interest in order and 
morality. . . [Emphasis by Court in Roth opinion.] 
"We hold that obscenity is not within the area of constitutionally pro- 
tected speech or press." 354 U.S., at 484-485 (footnetes omitted). 

Nine years later, in Memoirs y. Massachusetts, 383 U.S. 413 (1966), 
the Court veered sharply away from the Roth concept and; with only three 
Justices  in  the plurality opinion articulated a ne-w test of obscenity. The 
plurality held that under the  ROth definition 

"as elaborated in subsequent cases, three elements must cloalesce: it 
must be established that (a) the dominant theme of the material 
taken, as a whole appe,als to a prurient interest in sex; (b) the mate-
rial is patently offensive because  it  affronts contemporary community 
standards relating to the description or representation of sexual mat-
ters; and .(c) the material is:utterly without redeeming social value." 
Id., at 418. 

The sharpness of the break with Roth, represented by the third element of 
the Memoirs test and emphasized by MR. JUSTICE WHITE'S  dissent,  id., at 
460-462, was further underscored when the Memoirs plurality  vent on to 
state: 

• 	"The Supreme judicial Court erred in holding, that a book need 
not be 'unqualifiedly worthless before it can be deemed obscene.' 
book cannot be proscribed unless it is fbund to be utterly without 
redeeming social value." Id., at 419 (emphasis in original) 

While Roth presumed "obscenity" to be "utterly without redeeming, 
social importance," Memoirs required that to prove obscenity it must he 
affirmatively established that the material is "utterly without redeemin2 
social value." Thus,. even as they repeated the words of Roth,. the Mem-
oirs plurality produced a drastically, altered test that called on the prosee-
cution to prove a negative, i.e., that the material was "utterly withom 
redeeming social value"—a burden virtually impossible to discharge, under 
our criminal standards of proof.  Such  considerations caused Mr. Justice 
Harlan to wonder if the "utterly without redeeming social value" test had 
any meanina-  at all. See Memoirs y. Massachusetts, id., at 459 (Harlan,  J. 
dissenting).,See also id., at 461 (WHITE, J., dissenting); .  United States y. 
Groner, 479 F.2(1 577, 579-581 (CM 1973). 

Apart from the initial formulation in the Roth case, no majority of the 
Court has at any given time been able to agree on a standard to determine 
what constitutes obscene, pornographic material subject to regulatinn 
under the States' police power. See e. g., Reclrup v. New York, 3 843 U.S., 
at 770-771. Wc have seen "a variety of views amonr4-  the members of 
Court unmatched in any .other course of .•constitutional  adjudication
Interstate Circuit, Inc. v. Dallas, 390 U.S., at 704-705 (Harlan, J., c,, a- 
curring, and•clissenting) (footnote omitted)." This is not rtanarkable, for 
the area of freedom of speech and press the courts must always rcma. 

3  In the absence of a majority view, this Court  vas  ' compelled to embark on 
practice of summarily reversing convictions for the dissemination of materials th .0  
least five members of the Court. applying their separate tests, found tu be prote: 
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sensitive fo any infrinYement on genuinely serious literary, artistic, pOliti: 
cal, or scientific expression.  This  is an area in which there are few eternal 
verities. • • 

. The case we now review was tried On the theory that the California 
Penal 'Code § 3 II approximately incorporates  the  three-stage Memoirs 
test, supra. But now the Memoirs test has been abandoned as unworkable 
by its author, 1  and no Member of the Court today Supports the Memoirs 
formulation. 

Ii 

This much  lias  been categOrically settled by  the Court, that obscene 
material •is unproteeted by the First Amendment. Kois v. Wisconsin, 408 
U.S. 229 (1972); United  States v. Reidel, 402 U.S., at 354; Roth v. 
United States, suPra, at 485. 5  "The First and Fourteenth Amendments 
have never been treated as absolutes [footnote, omitted]." Breard v. Alex-
andria, 341 U.S., at 642, and cases cited.  Sec Times Film Corp. v. Chi-
cago, 365. U.S. 43, 47-50 (1961); Joseph. Burstyn, Inc. V. Wilson, 343 
U.S., at 502. We acknowledge, however, the inherent dangers of unclertak-
ina

b 
 to regulate any form of expression. State statutes desitmed to regulate 

obscene materials must bc carefully limited. See Interstate Circuit, Inc. y. 
Dallas, .supra, at 682-685. As a result, we now confine the permissible 
scope of . such regulation to works which depict or describe sexual conduct. 
That conduct must be specifically defined by the applicable state law, as 
written or authoritatively construed." A'state offense must also be limited 
to works which, taken as a whole, appeal to the prurient interest in sex, 

by-  the First Amendment. R.edrup v. New York, 386 U.S. 767 (1967). Thirty-one 
cases have been decided in this manner. 13eyoncl the neeessity of circumstances, how-
ever, no justification has ever been offered in support of the Redrup "policy." See 
Walker v. Ohio, 398 U.S. 434-435 (1970) (dissenting opinions of BURGER, C. J., 
and Harlan, J.). The Redrup procedure has cast us in the role of an unreviewable 
board of censorship .for the 50 States, subjectively judging each piece of material 
brought before us. 

4.  Sée the dissenting opinion of  Ma.  JUSTICE '13RENNAN in Paris Adult Theatre 1 V. 
Slatim, post, p. 73. 

5  As .Mr. Chief Justice Warren stated, dissenting, in Jaçobellis v. Ohio, 378 U.S. 
184, 200 (1964): 

"For all the sound, and fury that the Roth test has generated, it has not been 
proved unsound, and I believe that we should try to live with it—at least until a 
more satisfactory definition is evolved. No government--be it federal, state, or local 
--should be forced to choose between repressing all material, including that within 
the realm of decency., and allowing unrestrained license to publish any material, no 
matter how vile. There must be a rule of reason in this as in other  ai-cas of the law, 
and .we have attempted in the Roth case to provide such a rule.." 

See, e.g., Oregon Laws 1971, c. 743, Art. 29, §§ 255-262, and Hawaii Penal 
Code, Tit. 37, §§ 1210-1216, 1972 Hawaii Session Laws, Act 9, c. 12, pt. II, pp. 
126-129, as examples of state laws directed at depiction of defined physical conduct, 

.as opposed to expression. Other state formulations could be equally valid in this 
respect. In givine the Oregon and Hawaii statutes'as example's, we do not wish to be 
understood as approving of them in all other respects nor as establishing their limits 
as the eXtent of state 'power. 

We do not hold, as Ma. JUSTICE BRENNAN intimates, that all States other than 
Oregon must now enact new obscenity statutes. Other existing state statutes, as con-
strued heretofore or hereafter, may well be adequate. See United States  V.  12 200-ft. 
Reels Of Film, post, at 130 n. 7. 
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which portray sexual conduct in a patently offensive way, and -which, 
taken as a whole, do tiot have serious literary, artistic, political, or scien-
tific value. 

The basic guidelines for the 'trier of fact must be: (a) •whether "the 
average 'person, applying contemporary conununity standards" would find 
that the work, taken as a whole, appeals to the prurient interest, Kois v. 
Wisconsin, supra, at 230;  quoting Roth v. United States, supra, at 489; 
(b) whether the work depicts or describes, in a patently offensive way, 
sexua l  conduct specifically defined by the applicable state law; and (e) 
1,vhether the work, taken as a whole, lacks serious literary, artistic, politi-
cal, or scientific value. We do not adopt as a constitutional standard the 
"utterly without redeeming social value" test of Memoirs v. Massachusetts, 
383 U.S., at 419; that concept has never commanded the, adherence of 
more than three Justices at one time.r.' See supra, at 21. If a state law that 
regillates obscene material is thus limited, as written or construed, the 
First Amendment values applicable .to,the States through the Fourteenth 
Amendment are adequately protected by the ulthnate power. of appellate 
courts to conduct an independent review of 'çonstitutional claims when. 
necessary.  Sec  Kois v. Wisconsin; supra, at 232; Memoirs v. Massachu-
setts, supra, at 459-460 (Harlan,-.J., dissenting); Jacobellis. v. Ohio, 378 
U.S., at 204 .(Harlan, J., dissenting); New York Times Co. y.  Sullivan, 
376 U.S. 254, 284-285 (1964); Roth v. .United States, supra, at 497-498 
(Harlan, J., concurring and dissenting). 

• Weemphasize that it is not our function to propose regulatory schemes 
for the States. That must await their concrete legislative efforts. It is possi-
ble, however, to give a feW plain examples of what •a state statute could 
define for regulation under part (b) of the standard announced in this 
opinion, supra: 

(a) Patently offensive representations gr descriptions of ultimate sexual 
acts, normal or perverted, actual or simulated. 	. 

(b) Patently offensive representations or descriptions of masturbation, 
excretory functions, and lewd exhibition of the genitals. 

Sex and nudity may not be exploited without limit by films or pictures 
exhibited or sold in places of .public accommodation any more than live 
sex and nudity can be exhibited or sold without limit in such public 
placcs. 8  At a minimum, prurient, patently offensive depiction or descrip- 

7  "A quotation from Voltaire in the flyleaf of a book will not constitutionally 
redeem an otherwise obscene publication . . ." K.ois v. Wisconsin, 40$ U.S. 229. 
231 (1972). See Memoirs  V.  Massachusetts, 383 U.S. 413, 461 (1966) (WuttE, 

•dissenting). We also reject, as a constitutional standard, the ambiguous concept of 
"social importance." See id., at 462 (WHITE, J., dissenting). 

8  Although we are not prescnte.d here with the problem of rewhiting lewd public 
conduct itself, the States have greater power to regulate nonvergal, physical conclue: 
than to supeess depictions Or descriptions of the same behavior. In United States V. 

O'Brien, 391 U.S. 367, 377 (1968), a case not dealing with obscenity, the Court 
held a State regulation of Conduct which itself embodied both speech and nonSpeech 
elements to be "sufficiently justified if . . . it furthers an important or substantial 
governmental interest; if the governmental interest is unrelated to the suppression o: 
free expression; and if the incidental restriction on alleged First Amendme..nt free-
doms is no greater than is essential to the furtherance of that interest." See  C! 
nia  v. LaRue, 409 U.S. 109, 117--118 (1972). 
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tion of sexual.conchict must have serious literary, artistic, political, or sci-
entific value to merit First Amendment protection. See Kois v. Wisconsin, 
supra, at 230-232; Roth y. United States, supra, at 487; Thornhill v. Ala-
bama, 310 U.S. 88,101-102 (1940). For example, medical books for the 
'education of physicians and related personnel necessarily use graphic  illus-
trations   and descriptiOns of human .anatbm.y. In resolving-  the  inevitably 
sensitive question of fact  an]  laW, 'we must continue to rely on the jury 
systeth, -accompanied bY the safeguards that judges, rules of evidence, pre-
sumption of innocence, and other protective features provide, as we do 
with  rape, murder, and à hoSt of other offenses against society and its 
individual members.° 

MR. JUSTICE BRENNÀN, author of the opinions of the Court, or the plu-
rality Opinions, in Roth v. United States, supra; Jacobellis v. Ohio, supra; 
Ginzburg .  y. United States,  383 U.S. 463 (1966); Mishkin v. New York, 
383 U.S. 502 (1966); and Memoirs v. Massachusetts, supra, has aban-
doned his former position and now maintains.  that no formulation of this 
Court, the Congress, or the States  can adequately distinguish obscene 
material:  unprotected bY the First Amendment from protected expression, 
Paris Adult Theatre I v.' Slaton, post,- p. 73 (BRENNAN, J., dissenting). 
Paradoxically, MR.. JUSTICE BRENNAN indicates that suppression of unpro-
tected Obscene material is Permissible to avoid exposure to unconsenting 
f.s.dults, as in this case, and to juveniles, although  lie  gives no indication of 
how the division between protected and nonprotected materials may be 
drawn with greater 'precision for these purposes than for regulation of 
commercial exposure to consenting adults only. Nor •cloes he. indicate 
1,vhere in the Constitution  he finds the authority to distinguish .  between a • 
willing "adult" one Month past the state law age of majority and a willing 
"juvenile" one month younger. 

Under the holdings announced today, no one will be subject to prosecu-
tion for the sale or exposure of obscene materials 'unless these materials 
depict or describe.  patently offensive "hard core" sexual conduct specifi-
cally definecl by the regulating, state law, as written or construed. We are 
satisfied that these specific prerequisites will proVide fair notice to a dealer 
in such materials that his public and commercial aetivities may bring pros-
ecution. Sec Roth y. United States, supra, at 491-492. Cf. Ginsberg  V.  
New York, 390 U.S., at 643. 10  If the inability to define regulated materials 

• 
9  The Mere fact juries may reach different conclusions as to the same material 

does .not mean that constitutional rights are abridged. As this Court observed in 
Roth  V.  United  States, 354 U.S., at 492  n. 30, "it is common experience that differ-
ent jtiries may reach different re.stilk under any criminal statute. That is one of the 
consequences we accept under our jury system. Cf. Dunlop v. United States, 165 
U.S. 486, 499-500." 

1 0  As Mn. JUSTICE BRF.NNAN Stated for • the Court in Roth v. United States, 
supra,  at 491-492: 

"Many decisions have recomized that these terms of obscenity statutes are not 
precise.:[Footnote omitted.]  This Court, however, has co.nsistently held that lack of 
precision is not itself offensive to the requirements of due process. '.. . Mlle Con-
stitution does not require impossible standards';  all that is required is that the lan• 
guag,e'conveys sufficiently definite WarninÉt as to the proscribed conduct when meas-
ured by comMori understandimt and practices. . . .' United States v. Petrillo. 332 
U.S. I, 7-8. These words, applied according to the proper standard for judging 
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with ultimate, god-like precision altogether removes the power of the 
States or the Congress to regulate, then "hard core" pornography may be 
exposed without limit to the juvenile, the passerby, and 'the •consenting 
adult alike, as, indeed,  Mit. JUSTICE DOUGLAS cc.mtends. As to  Mit. Jus- - 

TICE DOUGLAS' positiOn, see United States v. Thirty -seven Photographs, 
402 U.S. 363, 379-380 (1971) (Black, J., joined by  DOUGLAS, J., dis-
senting); Gii/z/nrr,r,› v. United States, supra, at 476, 491-492 Black, J., 
and DOUGLAS, J., dissenting); Jacobeilis y. Ohio, supra,' at 196 (Black, J., 
joined by DOUGLAS, J., concurring); Roth, supra, at 508-514 (llouGLAs, 
S., dissenting). In this belief, however, MR. JUSTICE DOUGLAS now stands . 
alone. 

Mn. Jusncn BRENNAN also emphasizes "institutional stress" in justifi-
cation of his change of view. Noting that."Whe number of obsçenity cases 
on our docket gives ample testimony to the burden that has been placed 
upon this Court," he quite rightly remarks that the examination of con-
tested materials "is hardly a source of edification to the members of this. 
Court:" Paris Adult Theatre I v. Slaton, post, at 92,  93. 'He  also notes, 
and we agree, that "uncertainty of the standards creates a c.ontinuing 
source of tension between state and federal courts . ..." "The problem is 
. • . that one cannot say with certainty that material is obscene until at 
least five members of this Court, -applyitm inevitably obscure standards, 
have pronounced it so." Id., at 92, 93. 

It is certainly true that the absence, since Roth, of a single majority 
view of this Court as to proper standards for testing obscenity has placed 
a strain on both state and federal courts. But today, for the first time since 
Roth was decided in 1957, a majority of this Court has agreed on con-
crete guidelines to isolate "hard core" pornography from expression pro-
tected by the First Amendment. Now we may abandon the casual practice . 
of Redrup  V.  New York, 386 U.S. 767 (1967), and attempt to provide 
positive guidance to federal and state courts alike. 

This may not be an easy road, free- from difficulty. But no 'amount of 
"fatigue" should lead us to adopt a convenient ,"institutional" rationale-
an abSolutist, "anything goes" view 'of the First Amendment—because it 
will lighten our burdens." Such an abnegation .  of judicial supervision in 
this field would be inconsistent with our duty to uphold the constitutional 
guarantees." facobellis y. Ohio, supra, at 18-7-188 (opinion of BRENNAN, 
J.). Nor should we remedy "tension between state and federal courts" by 
arbitrarily depriving the States of a power reserved to them under the 

obscenity, already discussed, give adequate warning of the conduct proscribed and 
mark ‘. . . boundaries sufficiently distinct for judges and juries fairly to 'administer 
the law That there may be marginal cases in which it is difficult to determine 
the side- of the line on which a particular fact situation falls is no sufficient reason 
to hold the language too'ambiguous to define a criminal offense. .. Id., at 7. See 
also United States v. Harris's, 347 U.S. 612, 624, n. 15; Boyce Motor Lines, Inc. V. 
United States, 342 U.S. 337, 340; United States e. flagen, 314 U.S. 513, 523-524: 
United States y. Warzbach, 280-U.S. 396; Hyg,rade Provision Co. v. Sherman, 246 
U.S. 497; Fox v. Washington, 236 U.S. 273; Nash v. United States, 229 U.S. 373." 

11  We must 'note, in addition, that any assumption concerning the relative burdens 
of the past and the probable burden under the standards now adopted is pure spe.:11- 
1ation. 
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Constitution, a power which they have enjoyed and.exereised continuously 
from before the adoption of the First Amendment to this day.  Sec  Roth v. 
United States, supra, at 482-485. "Our duty admits of no 'substitute for 
facing up to the tough individual problems of constitutional judgment' 
involved in every obscenity case.' .[Roth v. United States, supra, at 498];. 
see Alanual .  Enterprises,  lite.  v. Day, 370 U.S. 478, 488 (opinion  of l  
Harlan, .J.) [footnote omitted]." Jacobellis v. Ohio, supra, at 188 (opinion 
of I3RENNAN, 

Ill  

Under a National Constitution, fundamental First Amendment limita-
tions on the powers of the States do not  var' from  community to commu-
nity, but this does not mean that there are, Or should °Lean be, fixed, uni-
form • national standards of precisely what appeals to the "prurient 
interest"'or is "patently offensive," These are essentially questions of fact, 
and our Nation is simply too big .and too  diverse for  this Court to reason-
ably expec.t that such standards could be articulated for all 50 States in a 
single formulation, even assuming the prerequisite consensus exists. When 
triers Of fact are asked to decide whether 'the averasze person, applying 
contemporary community standards" *would consider certain materials 
"prurient," it would be unrealistic to require that the answer be based on 
some abstract formulation. The adversary system, with lay jurors as the 
usual ultimate factfinders in criminal prosecutions, has historically permit-
ted triers of fact to draw on the standards of their comtnunity, guided 
always by limitin„er instructions on the law. To require a State to structure 
'obscenity proceedings around evidence of a national "community stand-
ard" would be an exercise in futility. 

As noted before, this case was tried on the theory that the California 
obscenitystatute sought to incorporate the tripartite test of Memoirs. This, 
a "national" standard of First Amendment protection enumerated by a 
plurality of this Court, was correctly regarded at the time of trial as limit-
ing state prosecution under the controlling case law. The jury, however, 
was explicitly instructed that, in determining whether the "dominant theme 
Of the material as a whole . . . appeals to the prurient interest" and in 
determining whether the material "goes substantially beyond customary 
limits of candor and affronts contemporary community standards of 
decency," it was to apply "contemporary community standards of the 
State of California." 

During the trial, both the prosecution and the defense assumed that the 
relevant "community standards" in making the factual determination of 
obscenity .were those of the State of California, not some hypothetical 
standard of the entire United States of Amctica. Defense counsel at trial 
never objected to the testimony of the State's expert on community 
standards 12  or to the instructions of the trial judge on "statewide" stand- 

The record simply does not support appellant's contention, belatedly raised on 
appeal, that the State's expert was unqualified to give evidence on California "com-
munity standards." The expert, a police officer with many years of specialization in 
obscenity offenses, had conducted an extensive statewide survey and had given expert 
evidence on 26 occasions in the year .prior to this trial. Allowinc: such expert testi- 
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arc's. On appeal to the Appellate Department; Superior Court of Califor-
nia, County of Orange, appellant for the first time contended that applica-
tion of state, .rather than .national,- standards violated .  the  First and 
Fourteenth Amendments. 

We conclude that neither the State's alleged failure to offer evidence of 
"national standards," nor the trial coures charge that the jury consider 
state community standards, were constitutional errors.. Nothing in the First 
Amendment requires that a jury must consider hypothetical and unascer-
tainable "national standards" when atternpting. to determine whether cer-
tain materials are obscene as a matter of fact, Mr. Chief justice Warren 
pointedly commented in his dissent in Jacobellis y.  Ohio, supra,  at 200: - - 

"It is my belief that when the Court said in Roth that obscenity is 
to be defined by reference to 'community standards,' it meant com-
munity standards—not a naticinal standard, as is sornethnes argued. 
believe that 'there is no provable 't-tat.ional standard' . . . . At all 
events, titis Court has not been able. te enunciate one, and it would, 
be unreasonable to expeet loca l  ceurts.  to divine one." 

It is neither realistic nor constitutionally sound to read the First Amend-
ment as requiring that the people of Maine or Mississippi accept public 
depiction of condlict found tolerable in Las Vegas, or New York City» 
See Hoyt v. Minnesota, 399 U.S. 524-525 (1970) (131.AcKmuN, J., dis-
senting); Walker v. Ohio, 398 U.S. 434 (1970) (BuaGER, C. .1., dissent-
ing); id., itt 434-435 (Harlan, j., dissenting)', Cain v. Kentucky, 397 U.S. 
319 (1970) (BURGER, C. j.,. dissenting); id., at 319-320 (Harlan, J., dis-
senting); • United States v. Grolier, 479  F. 2c1 ;  at 581-583; O'Meara 

mon)' s'as certainl-y not constitutional error. Cf. United States v. Attgenbliek; 393 
U.S. 348,356 (1969). 

131n Jacobellis v. Ohio, 378 U.S. 184 (1964), two Justices argued that applica-
tion of "local"•community standards would run the risk  of preventing dissemination 
of materials in some places because'sellers•would be unwilling torisk criminal con-
viction by testing variations in standards from place to place. /4., at 193-195 (opin-
ion of BRENNAN, J., joined by Goldberg, J.). The use of "national" standards, how-
ever, necessarily implies that materials found tolerable in some places but  net  under 
the "national" criteria, will nevertheless be unavailable where they are acceptable. 
Thus, in •tenus  of clanger to free expression, the potential -  for suppression seems at 
least as great in the application of a single nationwide standard as in allowing distri-
bution • in  accordance with local tastes, a point which Mr. Justice Harlan often 
emphasized. See Both y. United States, at 506. 

Appellant also argues that adherence to 'a "national standard" is necessary "in 
order to avoid unconscionable burdens on the free flow of interstate commerce.' As 
noted supra, at 18 n. 1, the application of domestic state police powers in this ca3e 
did not intrude on any congressional powers under Art. 1, .§ 8, cl. 3, for there is no 
indication that appellant's materials were ever distributed interstate. Appellant's arau-
ment would appear without substance  in • any event..Obscene material may be validly 
regulated by a State in the  exercise of its traditional local power to protect the gen-
eral welfare of its population despite some possible incidental effect on the flow of 
such materials across state lines. See, e.g., Head v. New Mexico Board, 374 U.S. 
424 (1963); Huron Portland Cement Co. y. Detroit, 362 'U.S. 440 (1960); Breard 
v. Ale.vandria, 341 U.S; 622 (1951); H. P. Hood & Sons v. Du Mond, 336 U.S. 525 
(1949); Southern Pacifie Co. v. Arizona, 325 U.S. 761'(1945); Baldwin v. G. A. F.. 
Seeliginc., 294 U.S. 511 (1935); Sligh y. Kirkwood, 237 U.S. 52 (1915). • 
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Shaffer, Obscenity in  The  Supreme Court: A Note on Jacobellis v: Ohio, 
40 Notre  Dame Law: 1, 6-7 (1964). See also Memoirs v. Massachusetts, 
383 U.S.,  at 458. (Harlan, J., dissenting); Jacobellis v. 'Ohio,  supra,  • at 
203-204 (Harlan, J., dissenting); Roth v. United States, supra, at 
505-506 (I-Iarlan,• 4 concurring and dissenting). People in different 
States vary  in  their tastes and attitudes,  and  thiS diverSity «is not to be 
strangled by, - the absolutism of imposed uniformity. As the Court made 
Clear Mid/Akin v.,  New York; 383 U.S., at 508-509, the pritnary concern 
with requiring a jury to apply the standard of "the average person, apply-
ing contemporary conununity 'standards" is to be certain that, so far as 
material is tiot aimed at a deviant group, it will be judged by its impact on 
an average person, .rather than a particularly susceptible or sensitive per-
son—Or indeed a totally insensitive one. See Roth v. United States, supra, 
at 489. Cf. the now cliScredited test in Regina y, Hicklin, [1868] L. R. 3 
O.  B. 360. We . hold that thé 'requirenient that the jury evaluate the mate-
rials With reference to "contemporary standards of the State of California" 
serves  this protective purpose and is constitutionally adequate." 

• 	Iv  

. 	. 
The dissenting Justices sound the alarm, of repression. But, in our view, 

tb .equate the free and robust exchange of ideas and political debate' with 
'Commercial exploitation of obscene material demeans the grand conception 
of the 'First;Amendment and its high purposes in the historic struggle for 
freedom. It is a "Mistise of. the great guarantees of free speech and free 
press . . ." Breard v. Alexandria, 341 U.S., at 645. The First Amend-
ment protects works which, taken as a whole, have serious literary, .artis-
tie, political, or scientific value, regardless of whether the government or a 
majority of. the people approve of the ideas these works represent. "The 
protection given speech and press was fashioned to assure unfettered inter-
change of ideas for the bringing about of political and social changes 
desired bY the people." Roth v. United States, supra, at 484 (emphasis 
added). See Koii v., Wisconsin,  408 U.S., at 230-232; Thornhill Y. Ala-
bama, 310 U.S., .at 101-102. But the public portrayal of hard-core sexual 

1' 	jurisdictional ,  statement cOntends that he was subjected to "double 
jeopardy" because a Los Angeles- County trial judge dismissed, before trial, a prior 

' prosecution based on the same brochures, but apparently-  alleging exposures at a dif-' 
ferent time in a different setting. Appellant argues that once material has been found 
not to be obscene in one proceeding, the State is "collaterally estopped" from ever 
alleging it to be obscene in a different Proceeding. It is not clear from the record 
that appellant properly raised this issue, better regarded as a question of procedural - 
due process than a- "double jeopardy'? claim, in the state courts below. Appellant 
failed • to address any portion of .his brief on the merits to this issue, and appellee • 
contends that the question was .waived under California law because it was impro-
perly pleaded at trial. Nor is it totally clear from the record before us what collat-
eral effect the pretrial 'dismissal might have under state law. The dismissal was 

at least in part, on a failure of the prosecution to present affirmative evidence 
required by. state law, evidence \vhich was apparently presented in this case. Appel-
lant's contention, therefore, is best left to the California courts for further considera-
tioru on remarKL The issue is not,- in àny event, a proper subject for appeal. See 
Mishkin v. New York,.383 U.S. 502, 512-514 (1966). 
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conduct for its own sake, and for theensuim,* commercial - gain,  is a differ-
ent matter. 15  

There is no evidence, empirical or historical, that the stein 19th century 
American censorship of public distribution and display of material relating 
to  sex, sec Roth v. United States, supra, at 482-485,1n any Way litnitecl 
or affected expression of serious literary, . artistic, political, or. scientific 
ideas. On the contrary, it is beyond any question that the . era following 
Thomas Jefferson Co Théodore Roosevelt  vas  an "extraordinarily vigorous 
period," not just in economics and politics, but in belles lettres and in "the 
outlying fields of social and political philosophies." I" We do not see the 
harsh hand of censorship of ideas—pod or bad, sound or unsound—and 
"repression" of political liberty lurking in every state regulation of com-
mercial exploitation of human interest in sex. 

•  Ma.  JUSTICE BRENNAN finds "it is hard to see how state-ordered regi-
mentation of our minds can ever be forestalled." Paris Adult Theatre I v. 
Slaton, post, at 110 (BRENNAN, J., dissenting). These doleful anticipations 
assume that courts cannot distimmish . commerce in ideas, protected by the 
First Amendment, from commercial exploitation of obscene material. 
/vforeover, state regulation of hard-core pornography so as to make it una-
vailable to nonaclults,  a regulatiOn Which  Ma.  JUSTICE BRENNAN finds 
constitutionally permissible,. has all the elements of "censorship" for 
adults; indeed even more rigid enforcement techniques may be called for 
with such dichotomy of regulation. See Interstate Circuit, Inc. v. Dallas, 
390 U.S., at 690. 17  One can concede that the "sexual revolution" of recent 
years may have had useful byproducts in . strik-ing layers of prudery from a 
subject long  irrationally kept from needed ventilation. But it does not 
follor.v that no regulation of patently offensive "hard core" materials is 
needed or permissible; civilized  people do  not allow unregulated access to 
heroin because it is a derivative of medicinal morphine. 

In sum, we (a) reaffirm the Roth holding that obsçene material is not 

15  In the apt words . of Mr. Chief Justice Warren, appellant in this  case  was 
"plainly engaged in the commercial exploitation of the morbid and shameful craving 
for nutterials with  prurient effect. I belieVe that the State and Federal Governments 
can constitutionally punish such conduct. That is all that these cases present to us, 
and that is all we need to decide." Roth y. United States, supra, at 496 (concurring 
opinion). 

" See 2 V. Farrington, Main Currents in AmeriCan Thotteht is  et seq. (1930). 
As to the latter part of the 19th century, Farrington observed -"A new age had come 
and other dreams—the age and the dreams of a midelle;-class sovereignty .... From. 
the crude and vast romanticisms of that vi;..•orous sovereignty ernereed eventually a 
spirit of realistic criticism, seeking_ to evaluate• the worth of this new America, and 
discover if possible other philosophies 1. 0 take the place of those which had Llone 
down in the fierce battles of the Civil War." Id., at 474. Cf. 2 S. Morison, H. C'ora-
mager & W. Leuchtenbur,g, The Growth of the American Republic 197-233 (6th cd. 
1969); Paths of American Thought 123-166, 203-290 (A. Schlesineer & M. White 
cd. 1963) (articles of  Fleming,  Lerner, Morton S: Lucia White, E. Rostow, Samuel-
son, Kazin, Hofstadter); and H. Wish, Society and Thought in Modern America 
337-386 (1952). 

17  "[Wle have indicated . . . that because of its strong .  and abiding interest in 
youth, a State may regulatd the dissemination to juveniles of, and their access to, 
material objectionable as to them, but which a States cle.arly could not remit:de as to 
adults. Ginsberg  V.  New York, . . . [390 U.S. 629 (1968)]." Interstate Circuit, Inc. 
v. Dallas, 390 U.S. 676, 690 (1968) (footnote omitted). 
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protected by the First Amendment; (b) hold that such' material can be • 
regulated by the States, subject to the specific safeguards enunciated 
ab-ove, without a showing that the material is "utterly without redeeming 
social  value"; and (c) hold that obscenity is to be determined by applying: 
':contemporary community standards," see. Kois  V.  Wisconsin, .supra, at 
230, and Roth y. United States, supra, at 489, not "national standards." 
The judgment of the Appellate Department of the Superior Court, Orange 
County, California, is vacated and the case remanded to that-court for fur-
ther p.roccedings not inconsistent with the First Amendment standards 
established by this.opinion. See United States v. 12 200 -ft. Reels of Film, 
post, at 130 n. 7. 

Vacated and remanded. 

[Opinions of Douglas, J., Brennan, J., Stewart, J., afid- Marshall, J. , . are 
omitted.] 

Paris Adult Theatre I v. Slaton 
413 U.S. 49 (1973) 

MR. CHIEF JuSTicE BURGER delivered the opinion of the Court. 

Petitioners are two Atlanta, Georgia, movie theaters and their owners 
and managers, operating in the style of "adult" theaters. On December 28, 
1970, respondents, the local state district attorney  and  the solicitor for the 
local state trial court, filed 'civil complaints in that court alleging that peti-
tioners were exhibiting to the •public  for paid admission two allegedly 
obscene films, contrary to Georgia Code Ann. § 26-2101) The two films 

This is a civil proceedinn..Georgia Code Ann. § 26-2101 defines a criminal 
offense, but the exhibition of materials found to be "obscene" as defined by that 
statute may be enjoined in a civil proceeding under Georgia case law. 1024 Peach-
tree Corp. y. Slaton, 228 Ga. 102, 184 S.E. 2d 144 (1971); Walter v. Slaton, 227 
Ga. 676, 182 S.E. 2d 464 (1971); Evans Theatre Corp. w. Slatott, 227 Ga. 377, 180 
S.E. 2d 712 (1971). Sec  infra, at 54. Georgia Code Ann. § 26-2101 reads in rele-
vant part: 

"Distributing obscene materials. 	 • 
"(a) A person commits the offense of distributing obscene materials when he 

sells, lends, rents, leases, gives, advertises, publishes, exhibits or otherwise dissemi-
nates.  to any person any obscene material of any description ,  knowing the obscene 
nature thereof, or who offers to do so, or who possesses such material with the 
intent so to do .... 

"(b) Material is obscene if considered as a whole, applyinn community standards, 
its predominant appeal is to prurient interest, that is, a shameful or morbid interest 
in nudity., sex or excretion,  and • utterly without redeeminn social value and if, in 
addition. it goes substantially beyond customary limits of - candor in describing or 
representing such matters.... 

"(d) A person convicted of distributing obscene material shall for the first offense 
bc punished as for a misdemeanor, and for any subsequent offense shall be punished 



Title 18, United States Code, section 1461, provides: 

Every obscene, lewd, lascivious, indecent, filthy or vile arti-
cle, matter, thing, device, or substance; and 

Every article or thing designed, adapted, or intended for produc-
ing abortion, or for any indecent or immoral use; and 

Every article, instrument, substance, drug, medicine, or thing 
which is advertised or described in a manner calculated to lead 
another to use or àpply it for producing abortion, or for any 
indecent or immoral purpose; and 

Every written or printed card, letter, circular, book, pamphlet, 
advertisement, or notice of any kind giving information, directly 
or indirectly, where, or how, or from whom, or by what means any 
of such mentioned matters, articles, or things may be obtained or 
made, or where or by whom any act or operation of any kind for the 
procuring or producing of abortion will be done or performed, or 
how or by what means abortion may be produced, whether sealed or 
unsealed; and 

Every paper, writing, advertisement, or representation that 
any article, instrument, substance, drug, medicine, or thing may, 
or can, be used or aeplied for producing abortion, or for any 
indecent or immoral purpose; and 

Every description calculated to induce or incite a person to 
so use or apply any such article, instrument, substance, drug, 
medicine, or thing 

Is declared to be nonmailable matter and shall not be conveyed 
in the mails or delivered from any post office or by any letter 
carrier. 

Whoever knowingly uses the mails for the mailing, carriage in 
the mails, or delivery of anything declared by this section or 
section 3001(e) of title 39 to be nonmailable, or knowingly causes 
to be delivered by mail according to the direction thereon, or at 
the place at which it is directed to be delivered by the person 
to whom it is addressed, or knowingly takes any such thing from 
the mails for the purpose of circulating or disposing thereof, or 
of aiding in the circulation or disposition thereof, shall be 
fined not more than $5,000 or imprisoned not more than five years, 
or both, for the first such offense, and shall be fined not more 
than $10,000 or imprisoned not more than ten years, or both, for 
each such offense thereafter. 

The term "indecent", as used in this section includes matter of a 
character tending to incite arson, murder, or assassination. 



Title 18, United States Code, section 1462, provides: 

• Whoever brings into the United States, or any place subject to 
the jurisdiction thereof, or knowingly uses any express company 
or other common carrier, for carriage in interstate or foreign 
commerce— 

(a) any obscene, lewd, lascivious, or filthy book, pamphlet, 
picture, motionpicture film, paper, letter writing, print, or 
other matter of indecent character; or 

(h) any obscene, lewd, laacivious, or filthy phonograph record-
ing, electrical transcription, or other article or thing capable 
of producing sound; or 

(c) any drug, medicine, article, or thing designed, adapted, 
or intended for producing abortion, or for any indecent or immoral 
use; or any written or printed card, letter, circular, book, 
pamphlet, advertisement, or notice of any kind giving information, 
directly or indirectly, where, how, or of whom, or by what means 
any of such mentioned articles, matters,  or  things may be obtained 
or made; or 

Whoever knowingly takes from such express company or other 
common carrier any matter or thing the carriage of which is herein 
made unlawful 

Shall be fined not more than $5,000 or imprisoned not more than 
fiVe years, or both, for the first such offense and shall be fined 
not more than $10,000 or imprisoned not more than ten years, or 
both, for each such offense thereafter. . 



Title 18, United States Code, section 1463, provides: 

Ail  matter otherwise mailable by Law, upon the envelope or 
outside cover or wrapper of which, and all postal cards upon which, 
any delineations, epithets, terms, or language of an indecent, 
ldwd, lascivious, or obscene character are written or printed or 
otherwise impressed or apparent, are nonmailable matter, and shall 
not be conveyed In the mails nor delivered from any post office 
nor by any letter carrier, and shall be withdrawn from the mails 
under such regulations as the Postal Service shall prescribe. 

Whoever knowingly deposits for mailing or delivery, anything 
declared by this section to be nonmailable matter, or knowingly 
takes the same from the mails for the purpose of circulating or 
disposing of or aiding in the circulation or disposition of the 
same, shall be fined not more than $5,000 or imprisoned not more 
than five years, or both. 

Title 18, United States Code, Section 1464, provides: 

Whoever utters any obscene, indecent, or profane language by 
means of radio communication shall be, fined not more the $10,000 
or imprisoned not more than two years, or both. 

Title 18, United States Code, section 1465, proyides: 

Whoever knowingly transports in interstate or foreign commerce 
for the purpose of sale or distribution any obscene, lewd, lascivi-
ous, or filthy book, pamphlet, picture, film, paper, letter, writ-
ing, print, silhouette, drawing, figure, image, cast, phonograph 
recording, electrical transcription or other article capable of 
producing sound or any other matter of indecent or immoral charac-
ter, shall be fined not more than $5,000 or imprisoned not more 
than five years, or both. 

The transportation as aforesaid of two or more copies of any 
publication or two or more of any article of the character described 
above, or a combined total of five such publications and articles, 
shall create a presumption that such publications or articles are 
intended for sale or distribution, but such presumption shall be 
rebuttable. 

When any person is convicted of a violation of this Act, the 
court in its judgment of conviction may, in addition to the penalty 
prescribed, order the confiscation and disposai of such items 
described herein which were found in the possession or under the 
immediate control of such person at the time of his arrest. 



Title 19, United States Code, section 1305, provides: 
(a) All persons are prohibited from importing into the United 

States fram any foreign country any book, pamphlet, paper, writing, 
advertisement, circular, print, picture, or drawing containing 
any matter advocating or urging treason or insurrection against 
the United States, or forcible resistance to any law of the United 
States, or containing any threat to take the life of or inflict 
bodily harm upon any person in the United States, or any obscene 
book, pamphlet, paper, writing, advertisement, circular, print, 
picture, drawing, or other representation, figure, or image on or 
of paper or other material, or any cast, instrument, or other 
article which is obscene or immoral, or any drug or medicine or 
any article whatever tor causing unlawful abortion, or any lottery 
tic"het, cr any printed paper that may be used as a lottery ticket, 
oz any advertisement of any lottery. No such articles whether 
itported separately or contained in packages with other goods 
entitled to entry, shall be admitted to entry; and all such articles 
and, unless it appears to the satisfaction of the appropriate 
customs officer that the obscene or other prohibited articles 
contained in the package were inclosed therein without the knowledge 
or consent of the importer, owner, agent, or consignee, the entire 
contents of the package in which such articles are contained, 
shall be subject to seizure and forfeiture as hereinafter provided: 
Provided, that the drugs hereinbefore mentioned, when Imported ,-------- 
in bulk and not put up for any of the purposes hereinbefore 
specified, are excepted from the operation of this subdivision: 
Provided further, that the Secretary of the Treasury may, in his 
discretion, admit the so-called classics or books of recognized 
and established literary or scientific merit, but may, in his 
discretion, admit such classics or books only when imported for 
noncommercial purposes. 

Upon the appearance of any such book or matter at any customs 
office, the sane shall be seized and held by the appropriate 
customs officer to await the judgment of the district court as 
hereinafter provided; and no protest shall be taken to the United 
States Customs Court from the decision of such customs officer. 
Upon the seizure of such book or matter such customs officer 
shall transmit information thereof to the district attorney of 
the district in which is situated the office at which such seizure 
has taken place, who shall institute proceedings in the district 
court for the forfeiture, confiscation, and destruction of the 
book or matter seized. Upon the adjudication that such book or 
matter thus seized is of the character the entry of which is by 
this section prohibited, it shall be ordered destroyed and shall 
be destroyed. Upon adjudication that such book or matter thus 
seized is not of the character the entry of which is by this 
section prohibited, it shall not be excluded from entry under the 
provisions of this section. 

In any such proceeding any party in interest may upon demand 
have the facts at issue determined by a jury and any party may 
have an appeal or the right of review as in the case of ordinary 
actions or suits. 



Title 18, United States Code, Section 2251, provides:. 
(a) Any person who employs, uses,.persuades, induces, entices, 

or coerces any minor ,to. engage in, or 1Who has a minor assist any 
other person to engage in, any sexually explicit conduct for the 
purpose of producing any visual or print ,medium„depicting such 
conduct, shall be punishëd as provided under subsectiOn (c), if 
such person knoc.fs or has reason to know ,that,such visual or Print 
medium will he transported in interstate or foreign commerce or 
mailed, or if such visual or print medium has actually been trans-
ported in interstate or foreign commerce or MÀiled. 

(b) Any, parent, legal guardian, or person having custody or 
control of a minor who knowingly permits such minor to engage in, 
or to assist any other persOil to engage in,  sexually explicit 
conduct for the purpose of producing any visual or print medium 
depicting such conduct shall be punished  «as provided under subsec-
tion (c) of this section, if such parent, legal guardian, or 
person knows or has reason  to  know ,  that such visual or print 
medium will ''be' transported in interstate• or fOreign commerce or 
mailed or if such visual or print medium has actually been trans-
ported in interstate or foreign commerce or mailed. 

(c) Any person' who violates this section shall be fined not 
more than $10,000, or imprisoned not more than 10 yeatà," or both, 
but, if .such person has a prior. conviction under this section, 
such person Shall be fined not more than $15,000, or imprisoned 
not less than two years nor .  more than 15 yeari, or bcith. 

Title 18, United States' Code, Section 2252, prOvides: 

(a) Any person who -- 
(1) knowingly transports or ships in interstate or foreign commerce 

or mails, for the purpose of sale or distribution for sale, any obscene 
visual or print medium, if 

(A) the producing of such visual or print medium involves the 
use of a minor engaging in sexually explicit conduct; and 

(B) such visual or print medium depicts such conduct; or 

(2) knowingly receives for the purpose of sale, or distribution 
for sale, or knowingly sells or distributes for sale, any obscene visual 
or print medium that has been transported or shipped in interstate or 
foreign commerce or mailed, if-- 

(A) the producing of such visual or print medium involves the 
use of a minor engaging in sexually explicit conduct; and 

(B) such visual or print medium depicts such conduct; shall 
be punished as provided in subsection (b) of this section. 

(b) Any person who violates this section shall be fined not more than 
$10,000, or imprisoned not more than 10 years, or both, but, if such 
person has a prior conviction under this section, such person shall be 
fined not more than $15,000, or imprisoned not less than two years nor 
more than 15 years, or both. 



issuing, 

negative, 

Title 18, United States Code, Section 2253, provides: 

For the purposes of this chapter, the term -- 

(1) "minor" means any person under the age of sixteen years; 

(2) "sexually explict conduct" means actual or simulated 

' (A) sexual intercourse, including genital-genital, oral-geni-
tal, anal-genital, or oral-anal, whether between persons of the 
same or opposite sex; 

(B) bestiality; 

(C) masturbation; 

(D) sado-masochistic abuse (for the purpose of.sexual stimu-
, lation); or 

(E) lewd exhibition of the genitals or pubic area of any 
person; 

(3) "producing" means producing, directing manufacturing, 
publishing, or advertising, for pecuniary profit; and 

(4) "visual or print medium" means any film, photograph, 
slide, book, magazine, or other visual or print medium. 

.1■■■■ 
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Child Protection 
Act of 1984. 
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note. 
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note. 
Child 
pornography. 

Penalties. 

98 STAT. 204 	 PUBLIC LAW 98-292—MAY 21, 1984 

•Public Law 98-292 
98th Congress 

An Act 

Penalties. 

To amend chapter 110 (relating to sexual exploitation of children) of title 18 of the 
United States Code, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act may 
bé cited as the "Child Protection Act of 1984". 

SEC. 2. The Congress finds that- 
(1) child pornography has developed into a highly organized, 

. multi-million-dollar industry which operates on a nationwidè 
scale; 

(2) thousands of children including large numbers of runaway 
and homeless youth are exploited in the production and distri-
bution of pornographic materials; and 

(3) the use of children as subjects of pornographic materials is 
harmful to the physiological, emotional, and mental health of 
the individual child and to society. 

SEC. ' 3. Section 2251 of title 18 of the United States Code is 
amended- 

, 	(1) by striking out "visual or print medium" each place it 
' appears and inserting "visual depiction" in lieu thereof; 

(2) by striking out "depicting" each place it appears and 
inserting  "of' in lieu thereof; 

(3) by striking out "person" each place it appears in subsec-
tion (c) and inserting "individual" in lieu thereof; 

(4) by striking out "$10,000" and inserting "$100,000" in lieu 
thereof; 

(5) by striking out "$15,000" and inserting 1200,000" in lieu 
thereof; and 

(6) by adding at the end of subsection (c) the following: "Any 
organization which violates this. section shall be finéd not more 
than $250,000.". 

• SEC. 4. Section 2252 of title 18 of the United States Code is 
amended- 

(1)by striking out ", for the purpose of sale or distribution for 
sale";  •  

(2) by striking out "for the purpose of sale or distribution for 
sale" the second place it appears; 

(3)by striking out "obscene" each place it appears; 
(4) by striking out "visual or print medium" each place it 

appears and inserting "visual depiction" in lieu thereof; 
(5) by striking. out "depicts" each place it appears and insert-

' 	ing "is  of' in lieu thereof; 
(6)by striking out "or knowingly sells or distributes for sale" 

•and inSerting in lieu thereof "or distributes"; 
(7) by inserting after "mailed" the following: "or knowingly 

• rèproduces any Visual depiction for distribution in interstate or 
foreign  commercé or through the mails"; 	 • 



PUBLIC LAW 98-292—MAY 21, 1984 	98 STAT. 205 

(8) by striking out "person" each place it appears in subsec-
tion (b) and inserting "individual" in lieu thereof; 

(9) by striking out "$10,000" and inserting "$100,000" in lieu 
thereof; 

(10)by striking out 115,000" and inserting "$200,000" in lieu 
thereof; and 

(11)by adding at the end of subsection (b) the following: "Any 
organization which violates this section shall be fined not more 
than $250,000.". 

SEC. 5. (a) Section 2253 of title 18 of the United States Code is 
amended- 

(1) in paragraph (1), by striking out "sixteen" and inserting 
"eighteen" in lieu thereof; 

(2) by striking out "sado-masochistic" and inserting "sadistic 
or masochistic" in lieu thereof; 

(3) by striking out "(for the purpose of sexual stimulation)"; 
and 

(4) by striking out "lewd" and inserting "lascivious" in lieu 
thereof; 

(5)by striking out ", for pecuniary profit"; and 
(6)by amending paragraph (4) to read as follows: 
"(4) 'organization' means a person other than an individual.". 

(b) Section 2253 of title 18 of the United States Code, as amended 18 USC 2255. 

by subsection (a) is redesignated as section 2255. 
SEC. 6. Chapter 110 of title 18 of the United States Code is 

amended by inserting after section 2252 the following: 

"§ 2253. Criminal forfeiture 	 18 USC 2253. 

"(a) A person who is convicted of an offense under section 2251 or ProPertY 
2252 of this title shall forfeit to the United States such person's forfeiture. 

interest in— Ante, p. 204. 

"(1)_any property constituting or derived from gross profits or 
other proceeds obtained from such offense; and 

"(2) any property used, or intended to be used, to commit such 
offense. 

"(b) In any action under this section, the court may enter such 
restraining orders or take other appropriate action (including 
acceptance of 'performance bonds) in connection with any interest 
that is subject to forfeiture. 

"(c) The court shall order forfeiture of property referred to in 
subsection (a) if the trier of fact determines, beyond a reasonable 
doubt, that such property is subject to forfeiture. 

"(dX1) Except as provided in paragraph (3) of this subsection, the 
customs laws relating to disposition of seized or forfeited property 
shall apply to property under this section, if such laws are not 
inconsistent with this section. 

"(2) In any disposition of property under this section, a convicted 
person shall not be permitted to acquire property forfeited by such 
person. 

"(3) The duties of the Secretary of the Trea.sury with respect to 
dispositions of property shall be performed under paragraph (1) of 
this subsection by the Attorney General, unless such duties arise 
from forfeitures effected under the customs laws. 

"§ 2254. Civil forfeiture 	 18 USC 2254. 

Property 
forfeiture. 

"(a) The following property shall be subject to forfeiture by the 
United States: 
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Customs law. 

Law 
enforcement, 
report. 
28 USC 522 note. 

18 USC 2251 et 
seq. 

"(1) Any material or equipment used, or intended for use, in 
producing, reproducing, transporting, shipping, or receiving any 
visual depiction in violation of this chapter. 

"(2) Any visual depiction produced, transported, shipped, or 
received in violation of this chapter, or any material containing 
such depiction. 

"(3) Any property constituting or derived from gross profits or 
other proceeds obtained from a violation of this chapter, except 
that no property shall be forfeited under this paragraph, to the 
extent of the interest of an owner, by reason of any act or 
omission established by that owner to have been committed or 
omitted without the knowledge or consent of that owner. 

"(b) All provisions of the customs law relating to the seizure, 
summary and judicial forfeiture, and condemnation of property for 
violation of the customs lavqs, the disposition of such property or the 
proceeds from the sale thereof, the remission or mitigation of such 
forfeitures, and the compromise of claims, shall apply to seizures 
and forfeitures incurred, or alleged to have been incurred, under 
this section, insofar as applicable and not inconsistent with the 
provisions of this section, except that such duties as are imposed 
upon the customs officer or any other . person with respect to the 
seizure and forfeiture of property under the customs laws shall be 
performed with respect to seizures and forfeitures of property undér 
this section by such officers, agents, or other persons as may be 
authorized or designated for that purpose by the Attorney General, 
except to the extent that such duties arise from seizures and forfeit-
ures effected by any customs officer.". 

SEC. 7. The table of sections at the beg-inning of chapter 110 of title 
18 of the United States Code is amended- 

(1) by inserting after the item relating to section 2252 the 
following new items: 

"2253. Criminal forfeiture. 
"2254. Civil forfeiture."; 

and 
(2)by redesignating the item relating to section 2253 as 2255. 

SEC. 8. Section 2516(1)(c) of title 18 of' the United States Code is 
amended by inserting "sections 2251 and 2252 (sexual exploitation of 
children)," after "section 664 (embezzlement from pension .and wel-
fare funds),". 

SEC. 9. Beginning one hundred and twenty days after the date of 
enactment of this Act, and every year thereafter, the Attorney 
General shall report to the Congress on prosecutions, convictions, 
and forfeitures under chapter 110 of title 18 of the United States 
Code. 

Approved May 21, 1984. 
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CHAPTER 110--SEXUAL EXPLOITATION OF CHILDREN 

Section 
2251 SeXual exploitation of children 
2252 Certain activities relating to material involving the 

sexual exploitation of minors 
2253 Criminal forfeiture 
2254 	Civil forfeiture 
2255 Definitions for chapter 

52251 	Sexual exploitation of children 

(a) Anyperson who employs, uses, persuades, induces, 
entices, or coerces any minor to engage in, or who has a minor 
assist any other person to engage in, any sexually explicit 
conduct for the purpose of producing any visual depiction of such 
conduct, shall be punished as provided under subsection (c), if 
such person knows or has reason to know that such visual 
depiction will be transported in interstate or foreign commerce 
or mailed, or if such visual depiction has actually been 
transported in interstate or foreign commerce or mailed. 

(b)• Any parent, legal guardian, or person having custody or 
control of a minor who knowingly permits such minor to engage in, 
or to assist , any other person to engage in, sexually explicit 
conduct for the purpose of producing any visual depiction of such 
conduct shall be punished as provided under subsection (c) of 
this section, if such parent, legal guardian, or person knows or 
has reason to know that such visual depiction will be transported 
in interstate or foreign commerce or mailed or if such visual 
depiction has actually been transported in interstate or foreign 
commerce or mailed. 

(c) Any individual who violates this section shall be fined 
not more than $100,000, or imprisoned not more than 10 years, or 
both, but, if such individual has a prior conviction under this 
section, such individual shall be fined not more than $200,000, 
or imprisoned not less than two years nor more than 15 years, or 
both. Any organization which violates this section shall be 
fined not more than $250,000. 

§2252 	Certain activities related to material involving the 
sexual exploitation of minors 

(a) Any person who-- 

(1) knowingly transports or ships in interstate or 
foreign commerce or mails any visual depiction, 
if-- 
(A) the producifig of such visual depiction involves 

the use of a minor engaged in sexually explicit 
conduct; and 

(B) such visual depiction is of such conduct; or 



(2) knowingly receives, or distributes, any visual 
depiction that has been transported or , shipped in 
interstate or foreign commerce or mailed, or 
knowingly reproduces any visual depiction for 
distribution in interstate or foreign commerce or 
through the mails if-- 
(A) the producing of such visual depiction involves 

the use of a minor engaging in sexually explicit 
conduct; and 

(B) such visual depiction is of such conduct; 

shall be punished as provided in subsection (h) of this section. 

(b) Any individual who violates this section shall be fined 
not more than $100,000, or imprisoned not more than ,10 years, or 
both, but, if such individual has a prior conviction under this 
section, such individual shall be fined not more than $200,000, 
or imprisoned not less than two years nor more than 15 years, or 
both. Any organization which violates this section shall be 
fined not more than $250,000. 

52253 	See enrolled bill 

52254 	See enrolled bill 

52255 	Definitions for chapter 
, 

For the purpose of this chapter, the term-- 

(1) .  "minor" means any person under the age of eighteen years; 

(2) "sexually explicit conduct" means actual or simulated-- 

(A) sexual intercourse, including genital-genital, 
oral-genital, anal-genital, or oral-anal, whether between 
persons of the same or opposite sex; - 

(B) bestiality; 

(C)masturbation; 

(D) sadistic or masochistic abuse; or 

(E) lascivious exhibition of the genitals or pubic 
areas of any person; 

(3) "producing" means producing, directing, manufacturing, 
issuing, publishing, or advertising, and 

(4) "organization" means a person other than an individual. 



98TH CONGRESS 
2D SESSION S. 2769 

II  

To amend section 1464 of title 18, United States Code, relating to broadcasting 
obscene language and for other purposes. 

IN THE SENATE. OF THE UNITED STATES 

JurrE 15 (legislative day, JUNE 1), 1984 

Mr. HELMS introduced the following bill; Which was read twice and referred to 
the Committee on the Judiciary 

A BILL 
To amend section 1464 of title 18, United States Code, relating 

to broadcasting obscene language and for other purposes. 

1 	Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Cable-Porn and Dial- 

4 Porn Control Act". 

5 	SEC. 2. (a) Section 1464 of title 18, United States 

6 Code, is amended to read as follows: 



2 

1 "§ 1464. Broadcasting, telecasting, or cablecasting of obscene, inde- 

	

2 	 cent, or profane language; distributing obscene or in- 

	

3 	 decent material by means of radio, television, or cable 

	

4 	 television. 

	

5 	"(a) Whoever knowingly utters any obscene language, 

6 or distributes any obscene material, by means of radio, televi- 

7 sion, or cable television communication shall be fined not 

8 more than $20,000, or imprisoned not more than two years, 

9 or both. 

	

10 	"(b) Whoever knowingly utters any indecent or profane 

11 language, or distributes any indecent or profane material, by 

12 means of radio, television, or cable television communication 

13 shall be fined not more than $10,000, or imprisoned not more 

14 than two years, or both. 

	

15 	"(c) As used in this section, the term- 

	

16 	"(1) 'obscene language' or 'obscene material' 

	

17 	means any language or material respectively which- 

	

18 	 "(A) the average person, applying contempo- 

	

19 	rary community standards for radio or television, 

	

20 	would find, taken as a whole, appeals to the pru- 

	

21 	rient interest; 

	

22 	 "(B) depicts or describes, in a patently offen- 

	

23 	sive way (i) an ultimate sexual act, normal or per- 

	

24 	verted, actual or simulated, (ii) masturbation, (iii) 

	

25 	an excretory function, (iv) a lewd exhibition of a 

	

26 	human genital organ, or (v) flagellation, torture, 
s 2769 IS 
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1 	or other violence, indicating a sado-masochistic 

	

2 	sexual relationship; and 

"(C) taken as a whole, lacks serious literary, 

	

4 	artistic, political, or scientific value; 

	

5 	`‘`(2) 'indecent language' or 'indecent material' 

	

6 	means a depiction or description of (A) a human sexual 

	

7 	or excretory organ or function, (B) nudity, (C) an ulti- 

	

8 	mate sexual act, normal or perverted, actual or simu- 

	

9 	lated, (D) masturbation, (E) flagellation, torture, or 

	

10 	other violence, indicating a sado-masochistic sexual re- 

	

11 	lationship, which under contemporary community 

	

12 	standards for radio or television is presented in a pa- 

	

13 	tently offensive way; and 

	

14 	"(3) 'distribute' means to send, transmit, retrans- 

	

15 	mit, telecast, broadcast, or cablecast, including by wire 

	

16 	or satellite, or produce or provide such language or 

	

17 	material for distribution. 

	

18 	"(d) Nothing in this section is intended to interfere with 

19 - or preempt the power and right of the several States, includ- 

20 ' ing political subdivisions thereof, over franchises or to regu- 

21 late in this area as to obscenity, indecency, or profanity, 

22 ' within their respective jurisdictions, in a manner which is not 

23 inconsistent with this section.". 

	

24 	(b) The analysis of chapter 71 of title 18, United States 

25 Code, is amended by deleting "1464. Broadcasting obscene 
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1: language." and inserting in lieu thereof "1464. Broadcasting, 

2 telecasting, or cablecasting of obscene, indecent, or profane 

3 language; distributing obscene or indécent material by means 

4 of radio, television, or cable television.". 

	

5 	SEC. 3. (à) Subsection (b) of section 223 of the Commu- 

6 nicatioris Act of 1934 (47 U.S.Œ.223) is amended to read as 

7. follows: 

	

8 	"(b)(1) Whoever- 

	

9 	- 	"(A) in the District of  Columbia or in interstate or 

	

10 	foreign communication, by means Of telephone, makes 

	

1.1 	(directly or by recording device) any Comment, requ:est, 

	

12- 	suggestion, or proposal -which is obscene, lewd ;  lascivi- 

	

13 	ous, filthy, or indecent, regardleàs of whether the 

	

14 	' 	maker of such cOmments placed the call, or 

	

15 	"(B) knowingly permits any telephone facility 

	

16 	- 	under such person's control to be used for any purpose 

	

17 	prohibited by subparagraph (A), 

18 shall be fined not more than $50,000 or impriSoned not more 

19 than 'six months, or both. 

	

20 	"(2)(A) In addition to the criminal penalties under para- 

21 graph (1), whoever, in the District Of Columbia or in inter- 

22 state or foreign communication, violates paragraph (1)(A) or 

23 (1)(B) for commercial purposes shall be stibject to a civil fine 

24 of not more than $50,000 for each violation. For purposes of 
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1 this paragraph, each day of violation shall constitute a sepa- 

2 rate violation. 

3 	"(B) A fine under this paragraph may be assessed 

4 either- 

5 	"(i) by a court, pursuant to a civil action by the 

6 	Commission or any attorney employed by the Commis- 

7 	sion who is designated by the Commission for such 

8 	purpose, or 

9 	"(ii) by the Commission, after appropriate admin- 

10 	istrative proceedings. 

11 	"(3)(A) Either the Attorney General, or the Commission 

12 or any attorney employed by the Commission who is desig- 

13 nated by the Commission for such purpose, may bring suit in 

14 a district court of the United States to enjoin any act or 

15 practice which allegedly violates paragraph (1)(A) or (1)(B). 

16 	"(B) Upon a proper showing that, weighing the equities 

17 and considering the likelihood of ultimate success, a prelimi- 

18 nary injunction would be in the public interest, and after 

19 notice to the defendant, such preliminary injunction may be 

20 granted. If a full trial on the merits is not scheduled within 

21 such period, not exceeding 20 days, as may be specified by 

22 the court after issuance of the preliminary injunction, the in- 

23 junction shall be dissolved by the court.". 
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1 	(b) Subparagraph (A) of paragraph (1) of subsection (a) 

2 of section 223 of the Communications Act of 1934 is re- 

3 pealed. 

4 	(c) Subsection (c) of section 8 of the Federal Communi- 

5 cations Commission Authorization Act of 1983 is repealed. 

0 
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§35-30-10.1-1 
§35-30-10.1-2 
§35,30-10.1-3 

Indiana 	Yes 

STATUS OF GENERAL OBSCENITY LAWS 
Follows Miller 	Statute or 	 State or Local 
3-Pronged Test Decision 	 Standards 	 Reniarks State 

Alabama 	Yes . 	 •,§ 13Al2-150 	
, 

Performances are prohibited only if • 
§ 13A-12-151 	 - . 	 mone.tary consideration. 

• § 13A-12-152 	
. 

. 	 . 

- 	' Alaska 	 — 	 . 	 . 	 NoStattite. . 	 . Arizona • 	- Yes 	 § 13-3501 	. 	 Statewide - 	 . But live performances are not prohibited 
§13-3502 	 by statute. 

Arkansas 	Yes* 	 §41-3502 	 Statewide 	 • *But statute on obscene-material and live 
§41-3505 	 performances requires appeal to prurient 

- § 41-3565 	 interest of average person. Separate statute 
. 	 . 	 • 	on films, § 41-3579. • • 	. 	. 

California 	No 	 • § 311 , 	 1st prong considers predominant appeal. 
§ 311.2 	 ' 	 2nd prong reads: taken as a whole goes 

• § 311.6 	 substantially beyond customary limits of 
' 	 • • • 	, - 	candor in description or representation of 

. 	 such matters. 3rd prong reads: taken as a 
• • 	 whole is utterly without redeeming social . 	. 

. 	. 	 . , 
• ' 	. 	. . 	. 	. . 	 importance. 

Colorado 	Yes 	 § 18-7-101 
§ 18-7-102 

Connecticut '• . Yes 	• 	§53a-193 	 • Statewide 	 1st prong considers predominant appeal. 
. 	§ 53a-194 	 2nd prong uses customary limits of candor. 

Delaware 	Ye's 	 ' 	11§ 1364 	 • 
• 11§1361 	 . 	 . . 	, 	 . . 	 . . 	 • •District of 	Yes  • 	 s /2-9001 and - - 	 • . 	 . Columbia I,akin v. United States, 	 • 

	

. 	 . 
363 A; 2d  990 (1976). 	

. 

• • • 	 . -Florida - 	Yes 	 § 847.07 and §847.011 	Local', imposed by 	• 	 • , . 	. 	 Davison v. State!, 

	

. . 	 . 	 288 So. 2d 483 (1973). . 	. 	 . 

Georgia 	Yes 	• 	16-1280 	 Statewide', imposed 	But 1st prong considers predominant appeal. , 
by Siatott v. Paris 	. But" see Showcase Cinemas, Inc. v. Sec:re. 
Adult Theatre I, ' 	274 S.E. 2d 578 (Ga. Ct. App. 19$0). 

. 	 201 S.E. 2d 456 •. • • 	• 	- 
(1973). C.f. Jettk-itts 	.• 	- . 
v. Georgia. 41 $  U.S. 

' 	 153 (1974).  

Hawaii 	•. 	Yes 	 § 712-1210 	 Statewide 	 Definition of "pornographic" follows all 
. 	 ' § 712-1214 	 . 	 three prongs. 3rd prong uses the word . 	 • • . 	 "merit" in place of "value. -  Monetary . 	. 

. 	 . 	 , colisideration required. • . 	 . 	.. 	 .. 	. 

Yes 	• 	§18-4101  
§184103 
§18-4104 

Idaho 

Illinois No 	 38§,11-20 	 Statewide, imposed 	Ridcns court rdtained requirement that 
by People r. Ridens 	material be utterly without redeeming 
321 Y..E.  N 2e4 	soei,d value.  Cr  War,/ r. filitioiç, 423 
(1974 ) . 	 ' 4 S (1 1)77). 

But 1st  proue  considers appeal of -domi-
nant -  theme of the :natter or periormance: 

do,:•s 	 su;m- 
. 	•• 



Follows  Miller - 	or 	 State  or Local  
3-Pronged Test  Decision 	 Standards 	. 	 'Remarks . State 

Iowa 	 Yes* 	 § 728.4 	 *But statute only deals with sale or pffers 
• forsale of material depicting sado-Imaso- 

' chism, excretory functions, use of a child 
in sex act or bestiality and is the only sec-
tion that applies to adults in Iowa. "Aver-
age person" and "taken as a whole" are 

• ••" applied to '1st and 2nd prongs. Statute cloes 
not apply to live sex acts or exhibiting 

• obscenity. Statute legalizes: sale of obscene 
• hardcore depictions or descriptions of: 

(I) sexual intercourse between huMans, 
normal or perverted, actual or siintilated, 
(2) masturbation, (3) lewd exhibition of 

• 'genitals, (4) fellatio, (5) cunnilingis. It also 
legalizes printing, advertising, importing, 
publishing and transferring of obscenity. 

Kansas 	Yes 	 § 21-4301(1) and (2) 	 But 2nd prong omits simulated conduct 
§ 21 1-4301(5) 	 and excreltory functions, and 3rd prong 

• adds "educational" to value test. 

	

Kentucky 	Yes 	 §531.010 	 But 1st prong considers predominant 
• § 531.020 	 appeal, and 2nd prong omits simulated 

conduct. Statute does not apply to live acts. 

	

Louisiana 	Yes 	 14§ 106 	 • 	 Commercial only. 14§ 106(F) requires 
• prior adversary hearing before charges may 

• be brought and then punishment is restric-. 
ted to activity thereafter (except for ulti- 

. 	mate sexual acts, açtual or simulated). 

	

Maryland 	Yes 	 27§ §417 and 418 	 Case law indicates that state courts must 
Definition: Derived from . 	 apply the definition of obscenity put forth 

• case law , 	 by the U.S. Supreme Court. See, e.g., B & A 
• Co. v. State, 330 A.2d 701 (1975). 

• Live acts are not prohibited except in one 
county. 

Massachusetts 	Yes 	 'C.272131 	 County-wide 	 Where allegedly obscene matter is a book, 
C.2721 29 	 an in rem proceeding must be held before 

criminal charges•can be brought (Ch272 
§ 28C). "Taken as a whole" applied to all 

• three prongs. 

	

Michigan 	Yes 	 750.343a 	 But live performances are not included. 
People v. Neumayer, • 
275 N.W. 2d 230 (1979). 

Minnesota 	Yes 	 State v. Welke, 216 	 1st prong considers dominant theme of the 
N.W. 2d 641 (1974) 	 matter. Live performances are not dealt 	' 

• § 617.241 

	

	 with. Separate statute for drive-in theaters 
(§ 617.298). 

Mississippi 	Yes 	 ,Ililler-type law passed in 1983. Temporary 
restraining order issued by Federal District 
Court. 

	

Missouri 	Yes 	 § 573.010 	 Local, imposed 	Commercial only. 1st prong considers pre- 
§573.020 and 	 by MeNary v. 	 dominant appeal; 2nd prong omits shim- 
§ 573.03 0 	 Carlton, 527 S.W. 	Jatecl conduct and excretory functions. 

2d 343 (1975). 	 "Considered as a whole" and "contempor- 
ary coinmunity standards" apply to all 
three prongs. 

	

Montana 	Yes* 	 45-8-201 	 *But covers only material represented by 
seller to be "obscene." "Taken as a whole" 
is applied to all three prongs. Evidence may 

• include predominant appeal and educa-
tional orother merits. Local option permits 

• stricter laws  at  municipal and county level. 

	

Nebras1,a 	Yes 	 § 28-807 	 1st prong considers predominant appéal. 
§ 28-813 	 2nd prong omits simulated conduct. 

[Contimied in next  issue I  



• Yes 

•Yes* 

Yes* 

Yes* 

. Yes* 

Local 
201.235 

Yes* 	 §12.1-27.1-01 

§ 2907.01 
(State v.  Bar un.  

, 384 N.E. 2d 255 
(1978)) 

Yes 

*But 2nd prong omits simulated conduct. 
Adversaryihearing, must be held prior to 
criminal proceeding under §§ 14-190.1, 
.3, .4, and .5. 3rd prong acids "education-
al: value to test. 

*But 1st prong considers predominant 
appeal. Pecuniary gain required. 

•Simulated a.ctivity is not prohibited. 3rd 
prong uses genuine scientific, educational, 
sociological, moral, or artistic purpose. 

. Statewide 

Statewide 

•STATUS OF GENERAL OBSCENITY LAWS 
• • (Continued from. last issue) 	• . 

Statute or 	- 	- State or Local 	 • 
3-Pronged Test Decision 	 Standards Remarks • State 
Follows Miller 

Nevada 

New 
Hampshire. 

New Jersey 

New Mexico 

New York 

North 
Carolina 

North 
Dakota• 

Ohio 

§ 201.235 
§ 201.249 
§ 201.253 

	

§ 650:1 	 Countywide 	 *But 1st prong, considers predominant 

	

§ .650:2 	 'appeal. Schools, museums, public libraries 
and government agencies which violate 
law after adversary hearing on obscenity 
maY be prosecuted. State v. Manchester 
Nesi ,s Company. Inc., 387 A.2c1 324 
(N.H. Sup. Ct.), appeal (lisle!  I 439 U.S. 

• 949 (1978), excised that part of the defin-
. 	 ition of sexual conduct in 650:10/1) which • 

included touching of genitals, pubic areas, . 	. 
buttocks, or female breasts. 

2C:34-2 *But 1 st  prong utilizes the dominant 
theme concept. "Sale" of obscenity only 
thing prohibited. No prohibition on ob- 

. 	 scene performances or exhibition of ob- 
scenity or obscene films. 

No adult statute. 30-38-1 allows fôr'an 
injunction against the showing of obscene 
films in outdoor motion picture theatres 
using the 	test. 

Statewide 	 *But 1st prong considers predominant 
. appeal. 

Penal Code, 
§ 235.00 
s  235.05 
§ 235.06 
§ 235.07 

§ 14-190.1 
§ 144 90.3 

Oklahoma Yes § 1024.1 
§ 1024.2 
§ 1040.8 
§ 1040.12 
§ 1040.13 

• State ex. rel. Field  y. 

Hess, 540 P. 2d 1165 
(1975). 

Statewide, 
imposed by 
McCrary v. State, 
533 P.2d 629 (1974). 

It' mailable matter, criminal charges can be 
brought only after civil adjudication of 
obscenity. 21§ 1040.14 to 1040.22. 
Includes educational value in third prong. 



Follows Miller 	Statute or 	 Sthte or Local 
Suite 	 3-Pronaed Test Decisién .zs 	 'Standards Remarks • 

Oregon 	Yes* 	 § 167.060 	 Statewide 	 *Bursimulated conduct is not considered; 
§167.087 	 nor are excretbry functions. 

Pennsylvafaia 	Yes 	 18§5903 	 StateWide 	 No reference is made to sado-masochism. 
Live performances aré not dealt with. 

• 3rd prong adds "educatiorial" value to 
the test, 	• 

Puerto Rico 	Yes 	 §4074 	 1st prong sttbstitutes "attracts lascivious 
'§ 4075 	 interest" for appeal to prurient interest. 
§4076 	 3rd prong includes religious, scientific, or 

educational merit. • 

Rhode Island 	Yes 	 § 11-31-1 	 Statewide 	 Commercial only. 

South 	Yes* , 	 §16-15-260 	 Statewide 	 *But 3rd prong adds "educational —  value. 
•Carolina 	 §16 7 15-310 	 § 16-15-270 requires judicial determina- 

§ 16-15-320 	 tion of obscenity before criminal charges 
may be brought. 

• South 	 No adult statute. 
Dakota 

Tennessee 	Yes 	 § 39-6-1101 	 Statewide 

• Texas 	 Yes 	 § 43.21 
§43.23 

Utah 	, Y.es 	 §76-10-1203 	 Local 	 Simulated conduct is not dealt with. 
§76-10-1204 

Vermont 	 Statewide 

VirgiAia 	Yes* 	 § 18.2-372 	 Local, imposed 	 *13ut 1st prong considers appeal  ui the 
§ 18.2-374 	 by Price v. 	 . dominant theme of the material. 
§18:-.2-375 	 Commonwealth, 

201 S.E. 2d 798 (1974) 

Washington 	. 'Yes, 	 7.48A.010 	 Statewide, 	 Only for-profit obscenity is unlawful. 
9.68.140 	 imposed by 

State u. J-R 

• Distributors, Inc., 	
• • 

512P. 2d 1049 (1973). 

West Virgina 	 8-12-5b 	 •Municipalities and counties are triven the 
. 7-1-4 	 option to enact statutory sections per- . 

billing to obscenity and child pornog-
raphy. Penal sanctions and injunctive 
relief are available for municipalities and 
counties under the statute. 

Wisconsin 	- 	No 	 Statute declared unconstitutional in 
State v. Princess Cinema, 292 N.W. 2d 
807 (Sup. Ct. Wisc. 1980). 

Wyoming 	Yes 	 § 64-301 	 "Average person" applied to all three 
§ 6-4-302 	 prongs. 
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Sec. 	• 	. 	• 
13-3501. 	Definitions. 
13-3 .A2. 	Production, publication, sale and possession of obscene 

items; classification 
13-3503. 	Seizure of ob....cene things; disposition 
13-3504. 	Coercing acceptance of obsci:ne articles or publicatiàn(..; 

classification 
13-3505. 	Obscene prints dA articles; jurisdiction 
13-3506. 	Furnishing obscee -or harmful items to minnrs; 

• classification 
13-3507. 	Public display of explicit sexual materials; classification; 

:definitions; exemption 
13-3508. 	Films, photographs or motion pictures of-minors; 	. 

classification. 	. • 

• 13-3501. Definitions  
In this chapter, unless the context otherwise requires: 

	

1. "Item" includes any Ap.ok .1  leaflet, 	p.amrsihle, magazine, 
. booklt, p:icture, drpijng„photo .qr_aph, fili 1.  negaET ■;e, slide . .7iii6i. 6n 
pFt,Ure, 	fiïiiilà,. 	oU:i.ect, 	article; . novelt ' Wviee, 	rec'prdfFâ -; 
transcriptiqmLother SfFilar_items 	-  
--Y. iyi_Uem_is Aïscime:witifin Eiie meaning of this chapter when: 

. .( a)  The  aveaRgë -person,- ap71-7174—EoTiFeTi5MTay .rtetr—standards 

(

would find ,that the item, taken. as a whole, appeals to the 'prurient 
interest; and 	 . 

i 	.. 	(b) The item depicts .or describes,  in a patently offensive way, 
i sexual activity as that term iS described herein; and 	. 
I 	(c) The item taken as a whole, lacks serious :literary, artistic, i. 

political or scientific value. 	 . 
3. "Harmful to minors" means that quality of any description or 

representaMi7,--Td—Wh-aTevei- .  form, of nudity, sexual conduct, 'sexual 
excitement, or sadomasochistic abuse, when to the average adult applying 
contemporary state standards- with respect to . what is suitable for 
minors, it appeals to the prurient interest of minors in sex, which 
portrays'sexual conduct in ,a patently offensive way, and which does not 
have serious literary, artistic, political, or scientific value. • 

• 4. "Knowingly" means having general knowledge of, or reason to 
know, or a belief or ground for belief which warrants further inspection 
or inquiry of... 	 . . 

• (a) The character and content of any material described in this 
chapter, which is reasonably susceptible of exaMination by the 
defendant, and, if relevant to a prosecution for .violation of section 
13-3506, 

.(b) The age of the- minor, provided that an honest mistake shall 
constitute an excuse from liability under this article if the defendant 
made a reasonablebona fi de  attempt to ascertain the truc age of such 
minor. 	 . 

5. "Nudity" means the showing of the human male, or female 
genitals, pubic area or buttocks with less than a full opaque covering, 
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or the show i ng of the I male breast  wi th t e s 	than a fully opaque 
cover i rig of any por Lion thereof belo •  the top rd Lhe  ni  pp 1e, or the 
(Poi ct i on of covered male geni  Lai  s in a discernibly turgid state. 

6. "Sadomasochi stic abuse"  means  fi  agel lotion or torture hy or, 
upon a person  cl ad in undergarments, a mask or bizarre costume, or the 
condi t i on of being fettered, bound or otherwise physical ly restrained on 
the part of one so clothed. 

7. "Sexual conduct" means acts • of  mast urbat i  on,  homosexual i ty, 
sexual intercourse , or physical contact with a person' s clothed or 
uncl othed geni tal s, pubi c area, buttocks  or, if such person is a f emal e, 
breast 

8 	"Sexual exci Lenient" means, the conch Li  on of human mal e or 
female geni Lai s when in a state of sexual  stimulation  or arousal . 

9. "Sexital_acti-v-i-te mean s 	• 
( a) 13 atently of f ensi  vo  represent at i ons 	or • descriptions 	of 

ul Ululate sexual acts , normal or perverted, actual or simul ted. 
(b) Patently offensive • representatiOns or descriptions • of 

masturbation, excretory functions . , sadomasochi stic abuse and 1 ewd 
exhi bi ti on of the geni tal s. 

10. "Ill timate sexual acts"  maous  sexual i ntercourse, vagi nal or 
anal,  f el 1 atio,  cunnilingus,  bestiality or sodomy. 	A sexual act i s 
simul ated wheti it depi cts expl ci t sexual act i v ty whi eh gi ves the 
appearance of consummation of  ul timate sexual acts. s  

	

•  13-3502. 	Producti 	icat I on_,_ sale  and _possessi  on 
of obscerie  itesj,  classification  

A person i s gu i 1 ty of a .  çl 	 ngl y: 
1. Pr i 	c,soptess ,_  man of actures.,_preurses ., 	producesc_...,..91;. 

p 	_a ny 	o bs.ceP. 	e 	p ur.po 
di 	 u Ms) b.— 

2. P.O.:Its 	s el 1 ss 	rsen 	 an spor_t 	tax 	e 
'cor.iP sérce or cormerci aTIY-_.  di sir i i-ou Les or exhi bi ts _any obscene .s i s tera_t_sor 
o ito_rs. ...La-I...dbly_ cïiialinbS 	 -- 

' 	3. 	lias _ in his pos sessi on with inte.n.t.... 
t r 	 ULU": Tri7y•_-so hscepe 

13-3503. 	Sei zure of obscene thi nes • di silos i i on 
An: obscene or indecei-it writ i fig,  pari er,  book,  p cture, pri rit or 

figure  found- in possession,  Or under control of a person arrested 
therefor , shal 1 be • del ivered to the  magi  strate   bef ore whom the pe.rson 
arrested i s required to be taken, and  if the magi strafe  fi  ids it is 
ohs œne or i ndecent, he shal 1 del iver one copy to the county attorney of 
the county  in  which the accused is liable to prosecution, and at once 
destroy al 1 other  copies. The copy del ivered to the county attorney 
shal 1 be destroyed upon conviction of the accused. 

13-3504.  Coerci na  acceptance of obscene,  arti  clos  or 
piPtilicati_ons;  classification 

A. No person, 	-asso-di -aFf -iF-6r corporati on shal 1 ,  as a 
s  condi Lion to any sale, allocation, cons ignment or del i very for resale of 
any paper , , magazine,. book,  per i odi cal or publ icati on require that the 
purchaser or consignee receive for resale any other i tom, arti de, hook , 
or other publ i  cati  on whi ch i s obscene. No pers,on , f  I  em , asso c  i a  Li  on or 
corporation shal I deny or threaten to deny any franchise or impose or 
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threaten to impose any penalty, financial or otherwise, by reason ol the 
failure or refusal of any person to accept such items, articles,  books, -  
or  publications, or by reason of the return thereof. 

B. A violation of any provision of subsection , A is a class 5 
felony. 

13-3505. Obscene prints and articles;-  jurisdiction 
A. The  superior  diiiiFF-1 -J -CIF?Uiaidn--I -6--e .riDin the sale or 

distribution of obscene prints and articles, as.described in subsection 
of this  section.  

B. The county attom2y oLany_5_ounty 	the c„ity_att,orfloy-of-any- 
city_in_wg-CULpersop,. 	associaTtion.  or corporation publishes, 
sïlis or àistributes or is about to sell or distribute or has in his 
possession with intent to sell.. or distribute or is about to acquire 
possession With intent  to  sell ,or distribute any book, magazine, 
pamphlet, comic book, story paper ;  writing, paper; picture, drawing, 
photograph, figure, image or any Writteh'or printed matter of an indecent 
character, mhich is obscene, lew6, - lascivious, 'filthy, indecent or 
disgusting, or which - contains an article or instrument of indecent or 
immoral use or purperts to he for indecent or immoral use or purpose, or 
in any other respect defined in section 13-3501, may_mitaili_an_acti9 
on behalf of such county or city fonaa_injmpction.  agaiSucLperson, 
fFiii7erçik-TUtre-F-C6Fal'On-- in the - superior:—cOort fo"jirevent the 

6r-fetnS1.01.7p Ikilion_or furtherjistribution of the 
arnli-iiiipuhiiçalion or possession wifilin Uie sUte br -SfiTifflr; 
magEiziêrd,  pamphlet,  comic book, story paper, writing, paper, picture, 
drawing, photographed figure or image or.any written or printed  natter of 
an indecent character, described in this subsection or in section 
13 - 3501. 

C. The person ;  fi ru', association or  corporation sought to be 
enjoined shall be entitled to a trial of the issues within ten days after 
joinder of issue and a decision shall be rendered by the court within ten 
days of the conclusion of the.trial. 

O. If a final order or judgment of injunctiOn is entered against 
the person, firm,  association or. 'corporation sought to be enjoined, such 
Sinal order of judgnent shall contain a provision  directing the person, 
firm, association or corporation to surrender to the souri fi'  of the 
county in which the action was brought any of the mat ter  described in 
subsection B_Df....th_i_sectjon_andsuch_sher . ifF .._shall be directed to seize_  _ _  
and_des .troy_sK.h obsune_pyin .ts aIL 	ticre. 

E. In any action broughU saï - 171d-r-n-  this section, such county 
attorney or city attorney bringing the action shall not be required to 
file any undertaking.before the issuance of an injunction order.provided 
for' in subsection C of this section. . 

F. The sheriff directed to seize and destroy such obscene prints 
and articles shall not be liable for d:-Pa.es sustained by reason of the 
injunction order in cases where judrent is rendered in favor of the 
Person, firm, association or corporation sought to be . enjoinc'd. 

G. Every person,  fi ou', association or corpspration who sells, 
distributes, or acquires possessio with intent to sell or distribute 
any of the matter described in s ac 	B of this 	 alter  tha• 
service upon him. of a summons and comlaint in an action b!ou'jh pursoant 
to this section is chargeable with kn ,:ledje of the contr2nis th--!reof - . 



13-3506. 	F Urn i 	i 	obscene or ilarmful iteiustoini noru 	•• 

A . 	It is. Li n'tEttI'J.1:11."..to- 	per_sno....krlqw1 119) 
adyer ti . se for s 71. 1e  or d i s Lr  I bu  1 Quil  I  ci t sexual matnr i al , as del j  ned i n 
sec L o: I 151,3.ID 7 ,  J 	Iijl!L .5 or to _g i e .,, 1 en , S how , 	sfLfor SlIeOr  
d i'-  rietn mu rtY 	d ich. isfuraril-17)-111i7n o s, 

B. 	I t i s, uriiw1u1  for  any per .son_bowi ngly to o2e.nl_y___di spl_ay 
e>p1icicexiuL pnteri 1,...,2s de f ned in  section  13-13577 , ol,•,.„ma.-±eri al 

	

f.19.)" ar. e 	e( I 	 UtItii: 
g e'er 	c. 

C. A violation or any provision of subsection A or B of thi s 
section i 	J.5.ftojy. 

13 -3507. Public diu_lay of qp. -..1.icit 
classitication; der n  tions; exemption  

A. It is  unL fm1fTh atrypecsorrNwingly to 2 Lac e exp . ).  ip 
sepaliner'f..e.L.up_ost 	 pqblic 	play , , or knowingly tà-ra-i-1 to taf:e  prompt 

 aeti en to remove such a di spl ay from property in his possession or under 
hi s contrà1 af ter learning of • its ex i  stance.  

B. A person who violates  any  provision of this section is gull ty 
of a class 6 felony, 

t7--ro-r-Efie purposes of this  section: 	• 
1. "...L.w_liat...sex.usakm.ateri  al: means any drawl rig , photograph, film 

negative, motion picture,  figure,  Object, novel ty device, recording, 
transcription or any book, leaflet, pamphlet, magazine or booklet, the, 
cover_ or coRtents_of_yhi_c_h_depic ts bum an geni t a ti _a 	_ 	s__or__v  or bil.fly 
cles_cribes_sexuat_coiindy_ct or_sexu.al exci_terne-nt_on_sadomasocili st ic abuse. 
Exulicit seklia_f otateriall..do_es_mo t _ ns. 1 f d _au y dopiC i Oil ;:-.) -1----iféTUT -pri -ciii 

whi 	 uc.ation  ai  y al ue„f or_ npi_nors 
or whi ch poss es s es serious literary, artistic, poli tical or scientific _ _ .„ 

2. "P_ttni.c_ 	 nycans the p 1 ac i ng of  maton i al on or in a 
bi 1 1 boarçl, viewing screen, theater marquee, newsstand, di splay  rack,  
window, Showcas'e, di spl ay case or simi I al- pl ace so that ;r:ateri al wi thin 
the defini tion of paragraph 1 of this subs'ecti on is easi ly visible or 
re .a5.1 	,acc .essib,1 p_..from 	ic_ thorouglif are, f rem the proper ty of 
Others , oj 	 d as part of the general 
public. 

 

D.  The  prohibition of this section shall not apply to broadcasts 
or . 	teleca 
c 01"ismo nicat_i s_act 

13-3508. Films_,.._,Ehotooraphs or motion pictures  of minors; 

	

c rEiss 	t 	• 
A. It is uril.75-7,-40,-.fer._a.ny per_ son knowingly to fi lm, photograph, 

de v el op , 	 te,_ ehil it t_ancpE dï 	11 	 phol:o gr a IT, 
5 i .  fdEro r ot i on p,i cture„,.. or  tho 11?.  g_Iti.i..Vir"?. Sitne  e5TTh rrz-re-.1-c--rerior 5 -are- 

ex- 	.c.o 	11 i 	..0tS enc -as_dol rnaLjt,_. 
or other acts harmful to mi nors as de f i ned  in section 13-3501.  

B. A  violation of subsection A of this section is açlass 
 f el ony. 
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CHAPFÈR 

SEXML EXPLOITATION OF CHILORL:; . 	
... 

. 	. 	 . 	' Sec. 
 13-3551. 	Definitions 	

. 
' 	' 	• 

13-3552. 	- Conmercial sexual exploitatin of a minor; classification 
13-3553. - 	Sexual exploitation of a".Minor; Classification' 
11.-3554. 	Portraying adult as minor; classificatici 	 ' 
13-3555. . Permissible inferences 

13-3551. 	Déf ini Lions 	 . 
In this .chapter, unle:-,s the context otherwis 
1 	up cs2du!:i ng " 	 i r Pc_t_iji. g ._ ma nu f actur 

i s  s  uinq .Loybli s 	 • 
2. 	'4xual condui;•...t" means actUal  or  simulatA: • 
(a) '§e-x11.--D...inie.r.,c,•ourse.,,indfu'ding genital-eni .tal, oral-genital, 

anal.:genital • or oral-anal, -whether be.twe.en persons Of the saine 
opposite sex .. 

(b) Penetration of thé vagina or rectiMi by any object'except when 
done as part of •a recognized medical procedure. 

(c) Sexual besti al i ty. 
(d) Masturbation, for the purpose. of Sexual- stimulation- of the 

viewer. 
.(e)' SadomasochiStic abuse for the purpose *of . sei<ual  stimulation  

of the viewer. 
• 	(f) Lewd exhibition 'of the 'genitals, pubic  Or rectal  areas-of any 
person. 

(g) Defecation or urination for the purpose of sexual stimulation 
of the viewer. 

3. 	"Simulated" means  an','  'depicting of the rnitals or rectal 
areas which gives the appearance of sexual conduct or incipient sexual. 
conduct. 

4. 	" V.i sitAl or prin t__ffle.diumnine_ans : 
( a) Any  fi  111 ._ photo_graph,_ _v i 	ncua 
(b) Any- -h- k Oo .„. ._ 	 ot.h.er form  of 	publication or 

photographic reproduction containing_Jr 
f 	 . 

13-3552. Commercial sexual  euloitation  of a  7;julon; 
on 

A. A persorrev6FiiiiiTraiiiii -ercial sexual exploitation of a minor by 
knowingly: 

1. Using, employing, persuading, enticing, induciny  or  coercing a 
minor to engage in or assist others to engage in sexual conduct for the 
purpose of p rod u c i 	 or_..pri 	 s.ucl.L.conduct . 

2. P.-erlii-iiIing__a-m.i.n.or..u.11:1e. _ 	 Gals. ,,c 	ar control to 

engage in or assist others to enga1q  in  sex.ual condqct for the purpose of 

producing any visual or print medium di,!Jicting si;ch conduct. 

3. Transporting or financing t.:e transp..-,-t:tion of any minor 

through or Zross thfs Ceit w.- th 	 rai 	e n ti  ay e  in  

prostitution or sexual conduct for the purpose of 	 a visual cr 
print medium depicting such conduct. 
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IL 	Commercial sux.ual exploitation of a min-r 	a cl.i, 	2 felony. 

13-3553. 	Sexual exaloitation of a minor; clas!;ificati,:n 
A. A persOreiïis 
1. Recording, filming, photogrophing, devr2lopinq or duplicating 

any visual or print medium in which minors are engaged in sexual 
conduct. • 

2. Distributing, transporting, exhibiting, receivin4, sel lin, 
purchasing, possessing or exchanging any viswal or print medium in whic h . 

 minors are engaged in sexual conduct. 
B. SeMal-explpitation of a minor is 

• 13-3554. Toytraving adullas.M.j.DPU,classification 
A: 	It is  un lawful for: any pers.on depicted in a visual or print 

medium as a participant in sexual conduct to masquerade as a ..rinor. 
. It is unlawful for, any person knowingly to produce, record, 

film; photograph, develop, duplicate, , distribute, transport, e;.hibit, 
sell, purChase or exchange any visual or print medium whose text, title 
or visual representation depicts a participant in sexual__conduct as a_ 
minor even thme_any-slich-par.ticipan-t-i!. -,-an adult. 

C. Any  per- son  who violates this section is guilty of 
mïsdemeanor. . 

13-3555. Permissible inferences 
In a prosecution relating to the sexual exploitation of children, 

the trier of fact may draw the inference that a participant is a minor if 
the visual or print medium through its title, text or visual 
representation depicts the participant as a minor. 
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.164*80 OFFENSES AGAINST 'PUBLIC HEALTH AND MORALS 1642-80' 

• •' PART 1 . 

GENERAL PROVIS1ON 

. 	. 
16-12-8 6 ; 	 - 

(a) A person commits t he.  offense of distribti!ing_pbscene materials 
when he sells, lends, rents,:reaseJsTIFes., exl1iti -Cs761 

 otherwfs-é-dis-rsFrriiniiTe-i- Toa.ny_pei:son any obscene iiteil of an 
descrti ipon, knong-..:th'e obscene nïi-Fre-theare-Or-, - 
possii-sses such material withLthe intent to  closo .proSide-d-  that.,tihe_w_ord 

shalrbe "deeined to be >either actiial or con-
structive 'DknOWleclge of the obscene contents of the subject matter; and a 
person has constructive knowledge Of the obscene Contents if be lias 
knowledge of facts which would put aTeasonable and prudent person on 
notice as to the suspect nature of the•material; :provided; however,' that 
the, character and reputation of the individual charged with 'an offense 
under this la.w, and, if a commercial dissernination of obscene material is 
involved, the character and rePutation of the business establishment 
involved 'n-iay be placed in evidence by the defendant on the question of 
intent to violate this  l? w. qnslevelp1-2.ed_ph,ptogra:ph.rnolds,....Prinling_ 
plates, and  the like shall,.be_cieesned 
cess,ing_or . other acts May  be required to mà:e_11 -Leo-hieD:0,-).:,p;-:g;,:tat or_to_ 
ciissen-iinateTit: 

, 1 • 	, 

• .(1)11:laterial is obscene if: 

(1) Tg 1.4 .,p.\. ge I.-?.ego,11,_app:i ying  contemporary community stan-
dardstaken . as w.hol-e„it_predoniiiiatkappeals 
est,._tivat irs, a sframerui . orynorbi-d interest in nuciity,se.x,orsçretion; 

(2) The material taken as à whole lacks serious literary, artistic, polit-
ical, or-s-ci-ent-ifZEVa-Iiiir;--îiii-cr .-----  

(3) The material depicts or describes, in a patently offensive way, 
sexual conduct specifically defined in subparagraphs (A) through (E) 
below: 

(A) Acts of sexual intercourse, heterosexual or homosexual; nor-
mal - or perverted, actual or simulated; 

(B) Acts of masturbation; 

(C) Acts involving excretory functions or lewd exhibition of the 
genitals; 

(I)) Acts of bestiality or the ,fonclling, of se.x,organs or aninals; or 

(E) Sexual' acts of.flagenation, torture, ou' other violence. indicating 
a sadomasochistic sexual relatioship; 
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CRIMES -ANI) OFFENSES • 	 16-12-80 1 6 - 1 2 -80 

(c) 
for the  stimulation of  human gé. nital ori;-ans is Obscene material under _ 

(c1) *Material  flot  Otherwise obscene mav 1)e obscene. uncler_this_Cocle 
section if  ihc clisti ihitio tfi.crcof, thc  of 	to do so, or thepossession 

ith t 
tfivz-7-S7).1:.-ï" 	iFfs)",i7a 	pe al. , 	 . 

• (e) It is an affirmative defense under this_Çodess;çtion..that..dissemi.na- 
tion of .the material W2IS restricted to: 

• • (1) ,A,persja.p..,asss-Éi.ruesjwith.an .institutionnEhig,hericarning_eLthgr 
as a mem-ber 	the faculty or a matriculated.,...st4dc.n.t—teachin.,.rf oK 
pur,suixlgœ.aourse---of-study-rel;A.ted -to-sueh-material; or 

(2) A person .whose receipt of such material was authorized in 
writing» by a licensed medical practitioner or psychiatrist. 

(f) 'A.Prks.913,.\£.119'Ç.9iTirnit,s1 1:1 e.off.en§P ial 
shall be_guity isdemeanor-of.aligh:a0....agg.Tavated..nature. (Ga. 
L.  18 7-8-79, p. 163, § 1; Code 1882, § 4537a; Penal Code 1895, § 394; 
Penal  Code 110,  § 385; Code 1933, § 26-6301; Ga. L.'1935, p. 158, § 1; 
Ca. L;1941; p. 358, § 1; Ga. L. 1956, p.801, § 1; Ga. L.1963,  p. 78 ,  § 1; 
Code 1933, § 26-2101, enacted by Ga. L. 1968, p. 1249, § 1; Ga: L. 1971, 
p. 344, § 1; Ga. L: 1975,. p. 498, §§ 1, 2.) 

Cross Teferences. — As to constitutiottal 
guarantee  of free speech and press, see Ga. 
Const. 1976, •Art. I, Sec. 1,  Para. IV. 

Law re.wiews.— For comment on Stanley 

v. Georgia, 394 U.S. 557, 89 S. Ct. 1243, 22 
L. Ed. 2d 542 (1969) as to constitutional 
protection of private possession of obscene 
material, see 21 Mercer L. Rev. 337 (19691. 

JUDICIAL DECISIONS 

ANALYSIS 

GENERAL CON,SIDERATION 

CONST!TUTIONAL. ISSUES 
PRF.SEIZURE ADVERSARY HEARINC; 

- COMMUNVEY -STANDARD 

COMPARATIVE EVIDENCE 	 - 

INJUNCTivE. RELIEF 

APPLICATMN 

1. 1N GENERAL 

• 2. CoxsnnutATIONs ix DETERNIINING OCSCENITY 
3. DETERMINATION or NUMBER OF OFFF Ns1-.S COMNIEITED 

General Consideration 	 harmful. — States have power to make 
moral!' neural  judgment tilat_publig 

-States have power to (1Ciennine firat 
public exhibition of obscene rmaterials is tnerce in such material,  lias  tendenc ■ to 
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161 2-81 OFFENSES AGAINST- PUBLIC HEAL- I - II AND NIORALS • 1612-81 

16-e2-81. Distributlon of Material-depict ; ng-ntidity- or. sexual conduct. 
• 

(a) A PersOn commiu the offense of distributimr material depicting 
nudity or sexual Conduct when . lie_sends_unsolicileithrou.gh-the:.MaiLm-
otly_. 1.:.wisé ..unsolicited causes_ tole, .delivered trk;uerial_d_epicting nudity or 
sexual .conduct to any person or residençe_or_office_duless_there_is 

 .riè è'''' 	0.ï n t 	e of _ SUÇI1JUatcIl _1_1 	1,191.]e s.
th `e-ik. Iiit-po-liii-bordfa-ie type the foflowing_notice: ...... 

"Notice — The material contained herein depicts nudity or sexual 
conduct. If the viewing of such material could be offensive to the 
addressee, this container should not be opened but returned to the 
sender." • • 

(b) As used within this Code section, the term .: 	 • 

. (1) , "Nudity'Lmeans the_ showing of the human_male _or_fernale 
geArals.pubic_area_or_buttucks. thartull opaque_co.vering. 
or_lhe_d_epiction...oLco.Ker_ed male genitals in a discernibly_tuygid. state. 

(2) "Sexu..e .ÇQI1Ç11,1Ct" means_acts_of_masturbatiop, homosexuality:, 
sodornv sexual intercours.e or physical  contact with 7.-1

- 	
d, _ -- • 	• - or_unglo'thed-eniulisT_ptibic_ai-_-ea,..lita.t.0.as.,.. or, ifihe 	s-on `s--_fe.  

. breast. 	 • • 
(c) A person who commits the offense of distributin ,,  material 

depicting nudity or sexual conduct, upon conviction thereol., shall_be 
Punis.b.,Çd_ by ..imp.:65.o_nm .Q73. Liu...1101 less . thattpne_nor_more_than_ thue 
yr . 1y to_exce: ed_51(1,0t).0.09_,_,or Uortlif.. (Code 1933, 
§ 26 ---2102, enacted by Ga. L. 1970, p. 173, §. 

Cros'  references.— As to constitutional 
guarantee of free speech and press, sec  Ga. 
Const. 1976, Art. I, Sec. I, Para. • IV. 

Law reviews. — For comment on a nui-
sance abatement ,  statute applied to autho-
rize prior restraint on exhibition of 
unnamed 'films, in the future as violative' of  

the 'federal Constitution in Universal 
Amusement Co. v. Vance, 587 F.2d 159 
(5th Cir. 1978); probable jurisdiction 
noted, 442 U.S. 928; 99 S. Ci. 2857, 61 L. 
Ed. 2d 295 (1979), afrd, 445 U.S. 308, 100 
S. Ct. 1156,63  L. Ed. 2d 413 (1980), see 13 
Ga.  L.  Rev. 1076 (1979), 

JUDICIAL DECISIŒNTS' 

• Cited in Fishman v. State, 229 .Ga. 133, 
189 S.E.2d 429 (1972). 
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CRIMES AND OFFENSES 
. • 

RESEARCH 1"-lEFERE,NCES 

16-12-82 1642-82 

Am. jur. 2d; 	50 Am. inc.  2d, 
Lewthiess, Inclecency . and. Obscenity, 
§§ 10; 11, 15, 20-23. 	• 

ALR. 	Exclusion front evidence of 
parts of a publication, or mail malter, other 
than those charged to be. obscene, or oral 
testimony relating to purpose or effect of 
publication as a whole, 69 ALR 614. 

What arnotnns to an obscene play or 
book within prohibition stanne, 81 ALR 
801. 

Constitutional guaranties of freedom of 
speech and of' the press as applied to scat-
tues and ordinances providing for licensing 
or otherwise regulating distribution of 
printed /natter or solicitation of subscrip-
fions therefor, 127 ALR 062. 

Modern concept of obscenity, "5 ALR3d 
1  138. 

16-12-82. Public nuisances, 

The use of any_preinises in violation _any of the_provisionspf this_part 
shall_constitute_a_public nuisance. (Code 1933,-  26-2103, émacia -Gy dà: 
L. 1971, p. 341,. § 2.) 

•  Cross references. — As to definition of 
public nuisance, see § 41-1-2. As to Proce-
dure for -  abitternent of houses Of prostitu-
tion, buildings used for purposes of 
lewdness, solicitation of sodomy, etc., see 
Ch. 3, T. 41. 

Code commission note. — Sanders v. 
State, 231 Ga. 608, 203 S.E.2d 153 (1971), 
gives the constitutional prérequisites for 
obtaining an injunction st/ch as that autho-
rized under this section. 

JUDICIAL DECISIONS 

Expression outside defined area is 
constitutionally protected expression. — 
Any statute or ordinance which seeks to  

impose criminal or civil sanctions for exer-
cise. of expression that is ilot obscene. 
canna, withstand a proper constitutional 
anack  for overbreadth. Sanders v. State, 
231 Ga, 608, 203 S.-E2d . 153 (1974). 

Injonction impermissible ,to suppress 
distribution of Iiterature on basis of previ-
ous publications. — An h tjunction is 
impermissible and unconstinitional where 
it operates not to redress alleged private 
wrongs but to suppress, on dul basis of 
previous publications, disn :butions of lit-
cran:Te of" any kind. Sauciers v. State, 231 
Ga. 603, 203 S.E.2d 153 (1974). 

.0ne obscene book on ',remises of 
boD"kstore does not make r..ntire store 
obscene. Sanders v. State, 231 Ga. 603, 203 
S.F.2d 153 (1971). 

Padlocking premises based on salt of 
ObSCe; le publication cor si:lutes 

prior restraint, — Section is an 
traçons' itution al prior restraint when 
construed and applied to au thorize 
padlocking of pi enlises on grounds that 
sale of single obscene publication rendered 
premises a nuisance. (360 Lindbergh, hic. v. 
City of Atlanta. '192 F. Supp. 511 (N.D. Ga. 
1980). 

Closing portion of business alter 
finding violations of this article does not 
constiiute prion- restraint. Court's 
ordering closure of portion of business 
initier nuisance statute after finding 
instances of lewdness, public indecency, 
solicitadon of sodomy, and sodomy, does 
net constitute a prior restraint on plaint; ffs' 
rights under U.S. Const., Amend. 1. 660 
Lindbergh, Inc. v. City of' Atlanta, 492 F. 
Supp. 511 (N.D. Ga. 1930). 

Cited in Speight y. S'acon, 356 F. Supp 
1101 (N.)). Ga. 1973): Speight  V. Slaton. 
413 U.S. 333, 9-1 S. Ct, 1098, 39 L. Ed. 2d 
3 (17 (1074). 
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164 9 -83 OFFENSES AGA INST PUBLIC H•ALTH AND-  MORAIS 1642-85 

• RESEARCII REFEliENCES 	• 	.• 

ALR. — Modern concept of obsccnity, 5 
R3/1 1158. 

i n bition of obscene motion pictures as 

v. tn ,...ince, 50 ALR3d 960. 

16-12-83. Contraband.  

Pornoshops 	or 	similar 	places 
disseminating obscene mat criais as nui-
sance, 58 A I.12.3d 1134. 

Ally materials .declared to be obscene by tbis_p.arLateLadvertisernents 
f0Fs- i-ic- liniâi7...-i:iiils—iire—d-e-c-rai-TC-d-t-Jfie—c-o.TiTti-Tytnd (Code 1933, § 26-2104, 
-7-ctiaffed.-by Ça. L. 1971, p. 344,-§.3.) 

JUDiCIAL DECISiONS 

Since -  Nnere • possession of obscene 
materials is not illeg-al, obseene materials 
arc  not contraband per se. Warshaw  y.  

•Eastman Kodak Co., 148 Ga. App. 670, 252 
S.E.2d 182 (1979). 

Defendant in trover action for return of 
allegedly obscene material must show it 
was contraband. Walshaw \-.; Eastman 
Kodak Co., 148 Ga. App. 670, 252 S.E.2d 
182 (1979). 

RESEARCH REFERENCES • 

— Constitutional guaranties of 
freedom of speech and of the Press as 
applicd to statutes and ordinances 
pl oviding for licensing or otherwise 
regulating distribution of printed malter or  

solicitaion  of subscriptions therefor, 127 
ALR 969. 

Modern concept of obscenity, 5 ALR3d 
1.158, 

,16-124l4. Public indecency in plays, nightclub acts, motion pictures, 
etc. 	• 	• 

Repealed by Ga. L. 1981, p. 915, § 2, effective April 9, 1981. 

• 
16-12-85. ais-)lay of restricteil flha .pr.eçys to iyeneral audiences. 

• • 
(a) Ti shalfte turlawful for any niotion piewiTe theater owner, ope.rator, 
projectionist_ t 0' disphy 	iein. e i 	 f1 uni 

filto_to 	s h ot  i 1  tb_Th  ttct  1  soin-e 
of that filin from which the scelles 	 restricted to'ailtifiï - .. 	 _ 
r.equit:es ifin 

	

	' 1,Q,1e._ac:,çptttpain,ed..13‘ .  a_parent or ginirdian. 1icenra.:61 . 
 be shown within a hIC iR t ii t 1 R u 1i  IIu  has 

'been sirnilarl‘; restricted a—s 	 atre iTICI conditions:" 	• 

(b) This Code section shall in..)t apply to motion pictures \\inch  are flot 
rated as to viewing audience nor tu the first display of a 1 )1 . ■. '1UW I ratler 
frorn any motion picture. 
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16-124 11 OFFENSES AGAINST PUBLIC HEA1:11-1 AND moRÀLE; 16-12412 

16-12-11 -L 	showine eté. of lewd, indecent, etc., materials to 

It shall - be'unlawful for any person knowingly to engage in the business 
of selling, lencling„giying_awayslio"),îin-ii;,-..la-fli-_-(T5in -difO.T_sare,_  or  
dis-ti - ibUting to any minor; or to have in his possession, .with.. intent_to 
engage in the s-aid business; or..ç>titet --»ls-----e t-c3---offe-iElto- 71a—IG.or-cornmercial: 

or-Lor to, display in public .or at newsstands_on any 
 other business . es tablish  ment  -fre-eitienfe-airay_minors_or_where_minors_aro 

or -a:ay- le inVited as a _part_ç.?_f_the_general  public 2m. y_ motion picture_pr 
h' shot  6f ad'  _still pienue- drawino-  _sculp_atre_photograph,or  an)  
book,  pocket book„. parnphlet7or -magaYine_the tover-or-content-of_which_ • 	_ 
corairis-descriptions or_.depiction&-of-illidt-seN_o_r_s.exual_immarality_or 
‘vhiiT.h-iS - ré-17.,;a7lascivious or_inclecent,.Or which contains pictur .espf nude .  
oi  .pafti -all.-Ylifenuded-..Agures_poseflior presente-Iii-ir_a_mannEr_to.provokle 
ar.arousejust.or_passion o r_to, ex ploit r_p er_v e rs  ioalo t_corn m e r-
cial gai -q,..or_any article or instrument of indecent viimmoral_use, (Ga. L. 
1969, p. 222, § 2; Code-1 -9 -83 .,--§- 2 -6--8-56ZeTnactecl by Ga. L. 1981, p. 1578, 
§ 1.) 

Cros; referehces. — As to constitutional 
guarantee of free speech and press,  se  Ga. 
Const. 1976, Art. I, Sec. 1, Para. IV. 

RESEARCH REFERENCES 

	

Am. .1,rur. 2d. — 50 Am. Jur. 2d, 	C.J.S. — 67 C.J.S, Obscenity, §§ 3, 6, 7, 

	

Lewdness, Indecency, and Obscenity, §§ 9, 	13, 16. 
1 

16-12412. Sale of  tickets  to minors or admission  of _minors to motion 
tures, etc. 	. 

It shall be unlawful for 2my person knowingly to sell to a ulin.or_an .  
admission ticket or pass -m--k-nowine-rp-à-diffit-a purib-F-to- ihe_pretnises .  
whereon there is exhibited a motion picture, show, or other presentation 
the exhibition_obïbirch-F67à-tilinor -ww1U•ffilate...COde.8e.ction I6-12.11 
(Ga. L. 1969, p. 222, -§-SX.O.  Cfe.- 1-933, § 26-3503, enacted by Ga. L. 1981, 
p. 1578, § I.) 

RESEARCH REFERENCES 

Am. Juor. 2d. — 50 Am. Jur. 2d, 
Lewdness, indecency, and Obscenity, §1; 9, 
I I..  

— 67 	Obscenity, H 3, 13. 
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INTRODPIOU 

The Supiezue Court in Miller v. 
California, 	413 	0.S. 15 	(1978), 
•tfliid tandards to guide the 
states in defining and regulating 
obscenity. It explained that 
although obscene material is unpro-
tectedby the FiLst Amendment, there 
are inherent dangers in any attempt 
to regulate expression. It, there-
fore, -set ,  forth limitations on the 
permissible scope of such regulation 
and stated that, under those limita-
tions,..no one will be subject to 
prosecution for dealing with obscene 
materials unless those materials 
depict or describe patently offen-
sive "hard-core" sexual conduct 
specifically described by the regu-
lating state law, as written or con-
strued. Id. at 27. 

A. PERMISSIBLE SCOPE  OF REGULATION  

The court set fôrth basic 
guidelines which must-be followed by 
the finder of fact in determining 
whether a , particular, work is 
obscene.  The  guidelines are: 

(A) ..whethet "the"av- 
erage 	person, -applying 
contemporary 	community 
standards""Would find that 
the work, taken as a 
whole, appeals to the 
prurient interest; 

(B) whether the work 
depicts or-  describes, in a 
patently offensive way, 
sexual conduct specifi-
cally 	defined 	by 	the 
applicable state law; and 

(C) whether 	the 
work, taken as a whole, 
lacks serious literary, 
artistic, 	political, 	or 
scientific value. 	Id. at 
24. 

It - also provided what 	it 
referred to as "a few plain examples" 
of what a state could define for 
regulation under part (B) of the 
guidelines: 

Patently 	offensive 
representations 	or 	de- 
scriptions of ultimate 
sexual acts normal or 
perverted, actual Or 
simulated. 

Patently 	offensive 
representation or de-
scriptions of masturba-
tion, excretorv functions, 
and lewd exhibition of the 
genitals 

Several Of These  Ternis Have Been 
Judicially Construed: 

I.  Avi:-.É.t1 Person 

In determining the questions of 
prurient interest and patent offen-
siveness, the finder of fact is to 
determine the effect of the material . 
upon "the average person, applying 
contemporary community standards." 
Juries must be properly instructed so 
that the members consider the entire• 
community and not simply their own 
personal reactions to the material or 
the reaction of particularly sensi-
tive or insensitive persons or groups 
within the community. Pinkus  v. 
United States, 436 U.S. 293, 300-301 
(1978);  Smith  v. United States,  431 
U.S. 291, 305 (1977). 

Expert testimony is not neces-
sary if the material itself is placed 
in evidence, and the jury is not bound 
by the opinion of any expert who does 
testify. Hamling  v. United States, 
418 U.S. 87, 100 (1974). 	In making 
this determination a juror is en-
titled to draw upon his own knowledge 
of the views of the average person in 
the community from which he comes just 
as he is entitled to draw upon his 
knowledge of the propensities of a 
"reasonable" person in other areas of 
the law. Id. at 104; Smith  v. United 
States, supra,  431 U.S. at 302. 

The fact that similar materials 
are available elsewhere in the com-
munity does not mean that they are ad-
missible as tending to prove the non-
obscenity of the material in issue. 
The availability of similar material 
merely means other persons are en-
gaged in similar activities. Hamling  
v. United States, supra,  418 U.S. at 
125-126. 

If the material involved is 
intended for a clearly defined devi-
ant sexual group, the fact that it 
does not appeal to the prurient inter-
est of the "average" person does not 
preclude a finding of obscenity. It 
is sufficient if the material appeals 
to the prurient interest in sex of the 
members of that group. Mantling v. 
United States, supra,  418 U.S. at 128- 
129; Mishkin v. New York,  383 U.S. 
502, 508-509 (1966). 

2. Prurient Interest  

The court in Roth v. United 
States,  354 U.S. 476, 487 n. 20 
(1957), stated that material ap-
pealing to the prurient interest was 
material having a tendency to incite 
lustful thoughts. It also quoted a 
portion of the Model Penal Code which 
contains the following definition of 
prurient interest. 

* * * [A] shameful or 
morbid interest in nudity, 
sex, or excretion, and if 
it goes substantially 
beyond customary limits of 
candor in description or 



, 	 . 

3..- -Patently Offensive. 

Although the question of patent 
offensiveness is a question of fact, 
juries > do not have unlimited dis-
cretion. The .examples in Miller, 
while not intended to be exhaustive, 
indicate that there are limits 
beyond which a jury may not go in 
determining that a particular 
material ,  is patently offensive. In 
order to be obscene the material must 
descr1be or  depict the hard-core 
types of cOnduct,suggested by , those 
examples. Smith  v. United States, 
supra, 431.U.E. at '301; Jenkins,v. 
Georgia, 418 U.S. 153, 160 (1974); 
Hamling  v. United States, supra, 418 
U.S. at 114. 

Although •they are not similar 
to the materials described in the 
Miller examples, sadomasochistic 
materials'may be prohibited as ob-
scene.. Ward v. Illinois, 431 U.S. 
767, 773 (1:977). Such materials are 
defined obscene by R.C. 
2907.01(F)(5). 

B. :.THE APPLICABLE STATE LAW 

The criminal statutea. dealing 
with .obscenity  are  contained in 
Chapter 2907 of the Revised Code. 

2907.01. is .the definitional 
section, it contains the following 
definitions relating to. obscenity. 

1. Definitions  

	

representation 	of 	such 

	

_natters. * * * 	. 	. 

* * * 	* * * 

• 	(A) "Sexual conduct" 
means vaginal intercourse 
between a male and female, 
and anal intercourse, 
'fellatio, and cunnilingus 
betWeen persOns regardless 
of sex. Penetration, how-
ever slight, is sufficient 
to complete vaginal or 
anal intercdurse. 

(B) "Sexual contact" 
means any touching of an 
erogenous zone of another, 
including 'without 'limita-
tion the thigh,' gen1tals, 
buttOck, pubic region, or, 
if the person is a female, 
a breast . , for the Purpose 
of  sexually arciiising or 
gratifying either person. 

(C) "Sexual 	ac- 
tivity" means sexual con-
duct or sexual  contact, or 
both. 

* * * 	* * * 	* * * 

(E) 'Any naterial or 
Performance is "harmful to 
juveniles," if it is offen- 

sive to prevailing stand-
ards in the adult conimunity 
with respect to whAt .is 
suitable for juveniles, and 
if any of the following 
apply: 

(1) It tends to ap- 
peal to the prurient inter-
est of juveniles; 

(2) It contains a 
display, 	description, 	or 
representation of sexual 
activity, 	masturbation, 
sexual 	excitement, 	or 
nudity; 

(3) It contains a 
display, 	description, 	or 
representation 	of 	bes- 
tiality or extreme or 
bizarre violence, cruelty, 
or brutality; 

(4) It contains a 
display, 	description, 	or 
'representation of human 
bodily functions of elimi-
nation; 

(5) It makes repeated 
use of foul language; 

(6) It contains a 
display, description, or 
representation 	in 	lurid 
detail ,of the violent 
physical torture, dismem-
berment, destruction, or 
death of a human being; 

(7) It contains a 
display, description, or 
representation of criminal 
:activity that tends to 
glorify or glamorize the 
adtivity, and that, with 
r'espedt to juveniles, has a 
dominant  tendency to cor-
rupt. 

(F) 	When considered 
asa  whole, and judged with 
reference to • ordinary 
adults or, if it is de-
signed for sexual deviates 
or other specially sus-
ceptible group, judged with 
reference to that group, 
ahy material or performance 
is  "obscene" if any of the 
following apply: 

(1) 	Its dominant ap- 
peal is to prurient inter-
est; 
, 	(2) 	Its dominant 
tendency is to arouse lust 
by displaying or depicting 
sexual activity, masturba-
tion, sexual excitement, 
or nudity in a way that 
tends to represent human 
beings  a ,  objects of 
'sexual appetite; 

* *'* 



* * * * * * 	* * * 

The substantive offenses dealing 
with obscenity are set forth at R.C. 
2907.31 et seq.  The main statute is 
R.C. 2907.32 which prohibits the pan-
dering of obscenity. It provides as 
follows: 

(3) 	Its dominant 
tendency, is to arouse lust 
by di:splaying or depicting 
bestiAlity or extreme or 
bizarre violence,  cruelty, 
or brutality; 

(4) 	its dominant 
tendenày is to appeal to 
scatological interest by 
displaying or depicting 
human bodily functions of 
elimination in a 'way that 
inspires disgust or 
revulsion in persons with 
ordinary Sensibilities, 
without serving any genu-
ine scientific, educa- 
tional, 	sociological, 
moral or artistic purpose; 

(5) 	It contains a 
series of displays or de-
scriptions of sexual ac-
tivity, masturbation, 
sexual excitement, nudity, 
bestiality, extreme or 
bizarre violence, cruelty, 
or brutality, or human 
bodily functions of elimi-
nation, the cumulative 
effect of which is a 
dominant tendency to 
appeal to prurient or 
scatological interest, 
when the appeal to such an 
interest is primarily for 
its own sake or for com-
mercial exploitation, 
rather than primarily for 
a genuine scientific, edu-
cational, sociological, 
moral, or artistic pur-
pose. 

(G) 	"Sexual excite- 
, ment" means the condition 
,of human male or female 
genitals when in a state 
of sexual stimulation or 
arousal. 

(H) 	"Nudity" means 
,the showing, representa-
tion, or depiction of 
human male or female ge-
nitals, pubic area, or 
buttocks with less than a 
full, opaque covering, or 
of a female breast with 
less than a full, opaque 
covering of any portion 
thereof below the top of 
the nipple, or of covered 
male genitals in a dis-
cernibly turgid state. 

(I) 	"Juvenile" means 
an unmarried person under 
the age of eighteen. 

(J) 	"Material" means 
any  •book, magazine, news- 
paper, pamphlet, poster, 
print, 	picture, 	figure, 

image, description, motion 
picture film, phonographic 
record, or tape, or other 
tangible thing capable of 
arousing interest through 
sight, sound, or touch. 

	

(K) 	"Performance" 
means any motion picture, 
preview, trailer, play, 
show, skit, dance or other 
exhibition performed before 
an audience. 

2. Pandering Obscenity 

(A) 	No person, with 
knowledge of the character 
àf the material or per-
formance involved, shall do 
any of the following: 

(1) 	Create r  repro- 
duce, or publish any ob-
scene material, when the 
offender knows that such 
material is to be used for 
commercial exploitation or 
will be publicly dissemi-
nated or displayed, or when 
he is reckless in that 
regard; 

(2) 	Exhibit or ad- 
vertise for sale or dis-
semination, sell or pub-
licly disseminate or dis-
play any obscene material; 

(3) Create, direct, 
or produce an obscene per-
formance, when the offender 
knows that it is to be used 
for commercial exploitation 
or will be publicly pre-
sented, or when he is reck-
less in that regard; 

(4) Advertise an ob-
scene performance for pre-
sentation, or present or 
participate in presenting 
an obscene performance, 
when such performance is 
presented 	publicly, 	or 
when admission is charged; 

(5) 	Possess or con- 
trol any obscene material 
with purpose to violate 
division (A)(2) or (4) of 
this section. 

(B) 	Et  is an affirm- 
ative defense to a charge 
under this section, that 
the material or perform- 
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ance .involved was dis- 
seminated or presented for 
a bona fide medical, sci- 
entific, 	educational, 
religious, 	governmental, 
judicial, or other proper 
purpose, by or to a phy-
sician, psychologist, so-
ciologist, scientist, 
teacher, person pursuing 
bona fide studies or re-
search, librarian, clergy-
man, prosecutor, judge, or 
other person having a 
proper interest in such 
material or performance. 

(C) Whoever violates 
this section is guilty of 
pandering obscenity, a 
misdemeanor of the first 
degree. If the offender 
has previously been con-
victed of a violation of 
this section or of section 
2907.31 of the Revised 
Code, then pandering ob-
scenity is a felony of the 
fourth degree. 

a. Statutory Limitations  

1) Scienter  

R.C. 2907.32 provides that a 
person must have "knowledge of the 
character of the material or per-
formance." 

' R.C. 2907.35(A)(2) provides a 
presumption of such knowledge if the 
person has actual notice of the na-
ture of such material or perform-
ance. 

(A) An owner or man-
ager, or his agent or em-
ployee, of a bookstore, 
newsstand, theater, or 
other commercial estab-
lishment engaged in 
selling materials or ex-
hibiting performances, 
who, in the course of 
business: 
* 	* * * 	* * * 

(2) 	Does any of the 
acts prohibited by section 
2907.31 or 2907.32 of the 
Revised Code, is presumed 
to have knowledge of the 
character of the material 
or performance involved, if 
he has actual notice of the 
nature of such material or 
performance whether or not 
he has precise knowledge of 
its contents. 

The Ohio Supreme Court has held 
that knowledge or notice of the "na-
ture" of the material is constitu-
tionally Sufficient to satisfy the 
requirement'of scienter. It also held  

that sucn knowledge may be shown by 
circumstantial evidence. State v. 
Bur un, supra,  56 Ohio St.2d at 364. 
In t at case the defendants were shown 
to have knowledge of the nature of the 
material from the fact that as cash-
iers, they were in full view of the 
sexually oriented material. 

2) Commercial Ex- 
ploitation  

The statute only prohibits the 
salp or public dissemination of ob-
scene material. Private dissemina-
tion is not included unless it is done 
for gain. Possession of such material 
is not prohibited unless it is done 
with the intent to sell it or dis-
seminate it publicly. Vol. 1, 
Schroeder & Katz, Ohio Criminal Law,  
Crimes and Procedure at 95-96. 

R.C. 2907.05(A)(1) provides a 
presumption of such an intention if a 
commercial establishment possesses 
five or more substantially similar 
obscene articles. 

(A) An owner or man-
ager, or his agent or em-
ployee, of a bookstore, 

• newsstand, theater, or 
other commercial establish-
ment engaged in selling 
materials or exhibiting 
performances, who, in the 
course of business: 

(1) Possesses five or 
more identical or substan-
tially similar obscene 
articles, having knowledge 
of their character, is pre-
sumed to possess them in 
violation of division 
(A)(5) of section 2907.32 
of the Revised "Code. 

b. Authoritative Con-
struction  

The Ohio Supreme Court has con-
strued this statute to incorporate 
the test for obscenity set forth in 
the Miller case. State v. Burqun,  56 
Ohio St.2d 354 (1978). In an ob-
scenity case the jury is to be in-
structed as to the requirements of 
the statute. It is then to be given 
a "narrowing" instruction restrict-
ing the definition .of obscenity to 
the test laid down in Miller. Id. at 
361. This procedure was approved by 
the United States Supreme Court in 
Ward v. Illinois,  431 U.S. . 767 
(1977). 

c. Judicial Decisions Con-
cerning The Validity  
Of R.C. 2907.32  

The court in Burqun  held that 
the statute as so construed, was con-
stitutional. This holding was re-
affirmed in State v. Thomas,  57 Ohio 



Judge  '1ans, of the United 
States District Court for the North-
ern District ot Ohio, Eastern Divi-
sion, held that, even as authorita-
tively construed to incorporate the 
Miller test, R.C.. 2907.32 is uncon-
strEiiEionallv vague and over broad. 
Sovereign  News Co. v. Falke,  Case No. 
C77-230.. Thé decision followed a re-
mand from the Court of Appeals for 
consideration of the statute in 

• light of the decision in the Burqun 
case. The opinion of the Court of 
Appeals is contained in 610 F.2d 428. 

Judge  Nanas  also found the 
statute unconstitutional 	in two 
habeas corpus cases. 	Turoso  V.  
Cleveland  Municipal Ct.,  Case No. 
C79"442; and Turoso  v. Cleveland  - 
Municipal Ct.,  Case No. C79-747. The 
validity of the statute was upheld by 
two other,judges of the same court. 
The . statute was found valid by Judge 
Thomas in . Turoso  v. Cleveland  
Municipal Ct., Case No. C79-1010 and 
by Judge Battisti in Surgun  v. Cleve-
land Municipal  Ct., Case No. C79- 
1900. 

Judge Young of the United 
States District Court for the North-
ern District of Ohio, Western Divi-
sion upheld the validity of the 
statute in Janicki  v. City of Toledo, 
Case No. C78-242. 

All of the federal cases are 
pending on appeal. 

3. Statutes Involving Juveniles  

The United States Supreme Court 
has held that a state may properly 
grant minors a more restrictive right 
than that afforded to adults to deter-
mine what sexual material they may see 
and read. Ginsberg  v. New York,  390 
U.S. 629, 637 (1968). Ohio has sever-
al obscenity statutes relating to 
minors. 

R.C. 2907.31 prohibits the dis-
semination of matter harmful to 
juveniles. 

St. 2c1  71 (199). spouse of the juvenile in-
volved. 

5 

	

(A) 	No person, with 
knowledge of its character, 
shall recklessly furnish or 
present to a juvenile any 
material or performance 
which is obscene or harmful 
to juveniles. 

(B) The following are 
affirmative defenses to a 
charge under this section, 
involving material or a 
performance which is harm-
ful to juveniles but not 
obscene: 

(1) 	The defendant is 
the parent, guardian, or 

(2) 	The juvenile in- 
volved, at the time the 
material or performance was 
presented to him was accom-
panied by his parent or 
guardian who, with knowl-
edge of its character, con-
sented to the material or 
performance being furnished 
or presented to the juve-
nile. 

(3) 	The juvenile ex- 
hibited to the defendant or 
his agent or employee a 
draft card, driver's li-
cense, birth certification, 
marriage license, or other 
official 	or 	apparently 
official 	document 	pur- 
porting to show that such 
juvenile was eighteen years 
of age or over or married, 
and the person to whom such 
document was exhibited did 
not otherwise have reason-
able cause to believe that 
such juvenile was under the 
age of eighteen and un-
married. 

(C) It is an affirm-
ative defense to a charge 
under this section, in-
volving material or a per-
formance which is obscene 
or harmful to juveniles, 
that such material or per-
formance was furnished or 
presented for a bona fide 
medical, scientific, edu-
cational, 	governmental, 
judicial, or other proper 
purpose, by a physician, 
psychologist, sociologist, 
scientist, 	teacher, 	li- 
brarian, clergyman, prose-
cutor, judge, or other 
proper person. 

(D) Whoever violates 
this section is guilty of 
disseminating matter harm-
ful to juveniles. If the 
material or performance 
involved is harmful to 
juveniles but not obscene, 
violation of this section 
is a misdemeanor of the 
first degree. 	If the 
material or performance 
involved 	is 	obscene, 
violation of this section 
is a felony of the fourth 
degree. 

This section was held to be con-
stitutional by the Court of Common 
Pleas of Cuyahoga County in Grosser  
v. Woollett,  45 Ohio Misc. 15, 27-28 
(1975). That decision was affirmed 
by the Court of Appeals on May 29, 
1975. 



R.C. 	.2907.321 	prohibits 	the 
pandering of  obscenity  inVolving a 
minor. .• 
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(A) 	No person, with 
• knowledge  of • the character 
of the material or Per-
formance involved, shall 
do any of the following: 

(1) 	Create, repro- 
duce, 	or 	publish 	any 
obscene material that has 
•a minor as one of its 
participants or portrayed 
observers, when the of-
fender 	knows 	that the 
material will be used for 
commercial exploitation or 
will be publicly dissemi-
nated or displayed, or 
when he is reckless in 
that regard; 

(2) Exhibit or ad-
vertise for sale or dis-
semination, sell, or pub-
licly disseminate or dis-
play any obscene material 
that has a minor as one of 
its participants or por-
trayed observers; 

(3) Create, direct, 
or  produce an obscene  per-
formance,  that has a minor 
,as one of its participants, 
when the offender knows 
that it will be used for 
commercial exploitation or 
will be publicly presented, 
or when he is reckless in 
that regard; 

(4) Advertise for 
presentation, present, or 
participate in presenting 
an 	obscene 	performance, 
that has a minor as one of 
its participants, when the 
•performance is presented 
publicly, or when admission 
is charged for the per-
formance; 

(5) 	Possess or con- 
trol any obscene material, 
that has a minor as one of 
its participants, with 
purpose to violate division 
(A)(2) or (4) of this sec-
tion. 

(B) 	It is an affirm- 
ative defense to a charge 
under this section that the 
material or performance 
involved was disseminated 
or presented for a bona 
fide medical, scientific, 
educational, religious, 
governmental, judicial, or 
other proper purpose, by or 
to a physician, psycholo-
gist, sociologist, scien-
tist, teacher, person pur- 

' Euin a fide Studies or 
resear -ch, librarian, cler-
gyman, prosecutor, judge, 
or oth ,2r person having a 
proper interest in the 
material or performance. 

(A) . No person, for 
the purpose of enabllng a 
juvenile to obtain • any 

•material or gain admission 
to any performance -which 
is harmful to juveniles, 
-shall do either ,of the 
following: 

. (1) . Falsely repre-
sent 	that 	he 	is 	the 
parent, 	guardian, 	or 
spouse of such juvenile; 

(2) Furnish such 
juvenile with any. identi-
fication or document pur-
porting to .show that such 
j,uvenile is eighteen years 
of age or over or married. 

(B) No juvenile, for 
the purpose of obtaining 
any material or gaining 
admission to any perform-
ance, which is harmful to 
:juveniles, shall do either 
of the following: 

Falsely repre-
sent that he is eighteen 
years of age or over or 
married; 

(2 )- 	Exhibit 	any 
identification or document . 
purporting to show that he 
is  eighteen years of age 
or  over or married. 

(C) Woever violates 
this secti':.r. is guilty of 

.deceptn 	ol- tain matter 
harmful  t 	juveniles, a 

11...isdemr-aner of the second 

deren, 	A juvenile who 
div5s .n 	(B) 	of 

this 	 be ad- 
child, 

lispDsition .  of 
be appro-

napter 2151. • 
..ode. 

' 

(C) 	Whoever violates 
this- sectior, is guilty of 
pandering 	obscenity 	in- 

• volving a minor,• a felony 
of  the fourth degree. 	If 

, the oftenden has previously 
• been -convicted of a viola- 

tion 'iof this section, then 
pandering obscenity involv-

. ing a minor is a felony of 
the third degree. 

• 
- 	B.C. 2907.33 prohibits decep- 

tion to obtain matter harmful to 
juveniles. 
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. 4. Miscellaneous Statutes  

R.C. 	2907.34 prohibits com- 
pelling acceptance of objectionable 
material as a condition to the sale 
or delivery• of other material. 

(A) 	No person, as a 
condition to the sale or 
delivery of any material 
or goods of any kind, 
shall, over the objection 
of 'the purchaser or 
consignee to accept any 

_other material reasonably 
, believed to be obscene, or 
which if furnished or 
presented to a iuvenile 
would be in violation of 
section 2907,31 of the 
Revised 'Code. 

(B) 	Whoever violates 
this section is guilty of 

• compelling acceptance of 
objectionable materials, a 
felony of the fourth 
degree. 

In addition to the presumptions 
of notice and intent R.C. 2907.35 1 

 provides that the chief legal officer 
may give actual notice of the char-
acter of material or a performance. 

(B) 	Without limita- 
tion on the manner in which 
such notice may be given, 
actual notice of the char-
acter of material or a per-
formance may be given in 
writing by the chief legal 
officer of the jurisdiction 
in which the person to whom 
the notice is directed does 
business. Such notice, 
regardless of the manner in 
which it is given, shall 
identify the sender, iden-
tify the material or per-
formance involved, state 
whether it is obscene or 
harmful to juveniles, and 
bear the date of such 
notice. 

R.C. 2907.36 grants standing to 
the chief legal officer and any person 
who has received notice pursuant to 
R.C. 2907.35(B), to bring an action 
for a declaratory judgment to deter-
mine whether a particular material or 
performance is obscene. 

(A) 	Without limita- 
on the persons other-
entitled to bring an 

	

1R.C. 	2907.35(C) 	excludes 	a 
motion picture Opetator from crimi- 
nal liability. The Court of Appeals 
of Cuyahoga County has held that this 
exclusion is unconstitutional. 
State  v. Burqun, 49 Ohio App.2d 112, 
125-127 (1966). 

action for a declaratory 
judgment pursuant to sec-
tions 2721.01 to 2721.15 of 
the Revised Code, involving 
the same issue, the fol-
lowing persons have 
standing to bring such an 
action to determine whether 
particular materials or 
performances are obscene or 
harmful to juveniles: 

(1) 	The chief legal 
officer 	of 	the 	juris- 
diction in which there is 
reasonable 	cause 	to 
believe that section 
2907.31 or 2907.32 of the 
Revised Code is being or 
is about to be violated; 

(2). Any person who, 
pursuant to division (B) 
of section 2907.35 Of the 
Revised Code, has received 
notice in writing from a 
chief legal officer Stat-
ing that particular ma-
terials or performances 
are obscene or harmful to 
juveniles. 

(B) Any party to an 
action for a declaratory 
judgment pursuant to divi-
sion (A) of this section 
is entitled, upon his 
request, to trial on the 
merits within five days 
after joinder of the 
issues, 	and 	the 	court 
shall render judgment 
within five days after 
trial is concluded. 

(C) 	An action for a 
declaratory judgment pur-
suant to division (A) of 
this section shall not be 
brought during the pend-
ency of any civil action 
or criminal prosecution, 
when the character of the 
particular materials or 
performance involved is at 
issue in the pending case, 
and either of the fol-
lowing apply: 

(1) Either of the 
parties to the action for 
a declaratory judgment is 
a party to the pending 
case; 

(2) A judgment in 
the pending case will ne-
cessarily constitute res 
judicata as to the char-
acter of the materials or 
performances involved. 

(D) 	A civil action 
or criminal prosecution in 
which the character of 

tion 
wiSe 



.particular 	materials or 
• .performanceF is at issue,-  

brOught during the pend- 
 encY , of an action for a 

:* declaratory judgment' in- 
., 	volving 	the 	same-' - issue, • 

shall be stayed dufing the 
pendency of the action for 
a declaratory judgment. 

.(E) 	The fact . that a 
violation of section 
2907.31 or 290732 of the 
Reyised,.Code occurs pfior 
to a judicial determination 
of the character of the 
material or performance in-
volved in the violation, 
does not relieve the of-
fender of criminal- ,  lia-
bility-  for the violation, 
even though prosecution may 
be stayed pending, .the . 
judicial determination. 

R.C. 2907.31 provides that the 
chief legal officer of a jurisdiction 
may bring  an  action to enjoin the pan-
dering ,  of obscenity or, the dis-
semination of matter harmful to juve-
niles. 

(A) Where it appears 
that section . 2907.31 or 
2907.32 of the Revised Code 
is being or is about to be 
violated, the chief legal 
officer of the jurisdiction 
in which the violation is 
taking place or is about to 
take place may bring an 
action to enjoin the vio-
lation. 	The defendant, 
upon his request, is en-
titled to trial on the 
merits within five days 
after 	joinder 	of 	the 
issues, and the court shall 
render judgment within five 
days after trial is con-
cluded. 

(B) Premises used or 
occupied for repeated vio-
lations of section 2907.31 
or 2907.32 of the Revised 
Code constitute a nuisance 
subject to abatement pur-
suant to sections 3767.01 
to 3767.99 of the Revised 
Code. 

5. Nuisance 

R.C. 3767.01(C) defines a nui-
sance to include a place where obscene 
films are prepared or shown. 

(C) ' Nuisance'  means 
that which is defined and 
declared bv statutes to be 
such and also means any 
place in or u2-h which 
lewdness, assignation, or 
prostitution 	condcted, 
permitte, 	 or  

exis'is, or  an y place, in or 
upon 	Ich. :ir, w6, indecent, 
lascivious, or .obscene 

. films or plate negatives, 
film or plate positives, 
films designed to be pro-
jected on a screen for 
exhioi'ion films, or glass 
slides either in negative 
or positive form designed 
for exhibition films, or 
glass slides either in 
negative or positive form 
designed for exhibition by 
projection on a screen, 
are photographed, manufac-
tured, developed, screen-
ed, exhibited, or other-
wise developed, screened, 
exhibited, or otherwise 
prepared or shown, and the 
personal property and con-
tents used in conducting 
and maintaining any such 
place- for any such pur-
pose. This chapter shall 
not affect env newspaper, 
magazine or other publi-
cation entered as second 
class matter b,/ the post-
office department. 
R.C. 3767.02 provides that any 

person who conducts, owns an inter-
est in, is employed by, or in control 
of a nuisance shall be enjoined. 

• Any person, who uses, 
occupies, establishes, or 
conducts a nuisance, or 
aids or abets therein, and 
the 	owner, 	agent, 	or 
lessee of any interest in 
any such nuisance together 
with the persons employed 
in or in control of any 
such nuisance by any such 
owner,.agent, or lessee is 
guilty of maintaining a 
nuisance and shall be en-
joined 	as 	provided 	in 
sections 3767.03 to 
3767.06, inclusive, of the 
Revised Ccide. 

R.C. 3767.03 provides that the 
attorney general, the prosecuting 
attorney or any citizen of the county 
may maln.tain an action to abate a 
nuisance. 

Whenever a nuisance 
existF, the attorney 
general, the prosecuting 
attorney of the county in 
wnich .E'C'h nuisance ex-
ists, or any person who is 

citizen of such county 
. may brng an action in 

in the name of the 
man the relation 

of s . :yr) attorney general, 
pr ;:uting attorney, or 
pa: sc, n • 	to 	abate 	such 

and 	to 	per- 
. 	 the person 



Ohio does have a provision for 
the prompt determination of nuisance 
cases. R.C. 3767.05 provides that 
such cases shall be set for trial at 
the first term of the court and shall 
have precedence over most other 
civil actions. 

maintaning the same from 
further maintenance there- 
of': 	If suc h action is 
institted by a person 
other than the prosecuting 
attorney,  or .attorney gen-
eral, the complainant shall 
execut. a bond • to the 
person against whom  corn-
plaint  is made,  with  good 
and sufficient surety to be 
approved by  the  court  or 
clerk thereof, in - the' sum 
of not less than flve hun-
dred dollars; to secure to 
the party enjoined the 
damages he may sustain if 
such action ,  is wrongfully 
bronght, not• prosecuted to 
final' judgment, or ià dis-
missed, or . is not main-
tained, or if'it iS finally 
decided that the injunction 
Ought liot to have béen 
granted. The party thereby 
aggrieved by the issuance 
of such injunCtion shall 
have recourse against said 
bond for ail  daimages stif-
feted, including' damages to 
his property,- 'person, or 
character and including 
reasonable attorney's fees 
incurred by him in making 
defense to said action. 

The action, provided 
for in sections 3767.03 
and 3767.04 of the Revised 
Code, shall be set down 
for trial at the first 
term of the court and 
shall have precedence over 
all other cases except 
crimes, election contests, 
or injunctions. * * * 

6. Municipal Corporations  

Any municipal cor-
poration may restrain and 
prohibit distribution, 
sale and exposure for sale 
of books, papers, pictures 
and periodicals or ad-
vertising matters of an 
obscene or immoral nature. 

R.C. 715.54 grants municipal 
corporations the authority to re-
strain and prohibit obscene ma-
terials. 

The obscenity nuisance abatement 
procedure authorized by the above 
statutes was found to be constitu-
tional in State ex rel. Keating  V. 

 Vixen,  35 Ohio St.2d 215 (1973); and 
State ex rel. Ewing v. Without A 
Stitch,  37 Ohio St.2d 95 (1974). An 
appeal in the Ewing  case was dismissed 
by the United States Supreme Court in 
Art Theater Guild, Inc. v. Ewing,  421 
U.S. 923 (1975). 

At that time the definition of 
obscenity was contained in R.C. 
2905.34.' The Ohio Supreme Court has 
stated that statute contained a "far 
more generalized description of ob-
scenity than that found in R.C. 
2907.01(F)." State v. Burgun,  supra, 
56 Ohio St.2d at 360. 

In Vance.v. Universal  Amusement,  
Inc., 10 0-S.Ct. 1156 (1980), however, 
the Supreme Court held that the Texas 
nuisance law, which is similar to that 
of Ohio, was unconstitutional. Texas 
law permitted a restraint of the ex-
hibition of a motion picture which had 
not been finally adjudicated to be ob-
scene. A temporary injunction could 
be issued upon a showing of probable 
success on the merits. There was no 
provision in the Texas law for 
treating this type of case dif-
ferently from any other case. For 
such a restraint to be valid, there 
must be an assurance of a prompt final 
judicial determination of the film's 
obscenity. 9 
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"very carefully, very carefully" was not 
reversible error where defendant had ad- 

mitted intimate relations with common-
wealth's principal witness. Id. 

§ 5903. Obscene and other sexual materials 

.(a) Offenses defined.—No person, knowing the obscene charac-
ter of the materials involved, shall: 

(1) display  or cause gr permit the diSp_lay_otany  expliesexual  
materials a- - - 4- ' I 	• 	.•• in or on any window, 
showcase, newsstan  1:_dJisp_lay_rackMuard,display,_:fflard view-
ing screen, motion picture scree • marquee or similar place in 

, su,ch manner that the display is visible from any public street, 
hicrl,,dway,,  sidewalk, transportation facility or other public_thic_IL-- 
oughfare, or in arty business or commercial establishment_where. 

 minors, as a part of the general public or otherWise, àre or will 
probably be exposed to view all 	yprt  of  such mat rialà. 

(2) sell, lend, distribute, exhibit, give away or show any_pb-
SCeà niatèrials to any person 17 y-ears of age or older or offer to 
sell,  lend, distribute, exhibit or give away orsilew-oehave-ialis- , -  
possession  with intent to  sell lend, ,distribute, exhibit or give 
away or show any obscene materials to any person 17 years of 
age  or older,  or  knowingly advertise any obscene materials in any 
manner; 

(3) design, copy, draw,photouaph,  print, utter, publish or in  
any manner manufacture or prepare any obscene materials; 
. (4) write, print, publish, utter or cause to be written, printed, 
published or uttered any advertisement or notice  ofayjçiriL  

information, directly  or iriçlirectlyistating_or_purporting  to 
state where, how, from whom, or by what means any obsçene 
materials can be purchased, obtained or hadLor 

(5) hire, employ, use or pertnitay_m millor_child_to_dcLor_assist  in 
• doing any act .or thing mentioned in this subsection. 

(LI) Definitions.—As used in this section the following words and 
phrases shall have the meanings given to them  iii  this subsection: 

"Community."  For the purpose of applying the "contemporary 
community standards" in this section, community means the  State. 

"Knowing." As used in subsection (a), knowing means, having 
general knowledge of, or reason to know or a belief or g,round for 
belief which warrants further inspection or inquiry of, the character 
and content of any material described therein which is reasonably 
susceptible of examination by the defendant. 

• "Obsgene materials." Any literature, including any book, maga-
zine, pamphlet, newspaper, storypaper, comic book or writing, and 
ans figure, visual repl_-esentation, or image mc MdirTg_any d.—i.aY  
photograph,picture  or motion picture, if:  

187 
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(1) the average person applÉz_gi contemporary community stan-
dards would find that the subjeii matter taken as a whole 
appeals t,o the prurient interest; 

(2) the subject matter depicts or describes in a  patently offen-
sive way, sexual conduct of a type described in this  section; and 

(3) the subject matter, taken as a  whole, lacks derious literary, 
artistic-, political, educational_or_scientific_va,lue. 

"Seutc aLc.fmduct." Patently offensive representations or de-
scriptions of ultimate sexual acts, normal or perverted, actual or 

art-éc.nd paiently offensive representa,tions or descriiations  of 
Masturbation, excretory functions and lewd exhibition of the geni-
tals. 

; "Transportation :facility." .Any conveyance, preinises or place 
used for or in connection with public passenger transportation, 
whether by air, rail, motor vehicle or any other method, including 
aircraft, watercraft, railroad cars, buses, and air, boat, railroad and 
bus terminals and stations. 

(ç) DiSsemination to minors.—No person shall knowingly_dis,  
semin.te b 	. - • • I 	 lierwise  explicit sexual materials Jo 

"Explicit sexual materials," as used in this subsection, 
means materials which are obscene or: 

(1) any picture, photograph, drawing, sculpture, motion picture 
film; or similar visual representation or  image of_a_person_or 

- portion of the human_body whIch depicts  nudity, sexual conduct ,. 
or sadomasochistic_abuse—and_which_is  harmful to minors; or  

(2) any book, pamphlet, magazine, printed matter however 
reproduced, or sound recording which contain's any matter enu-

-merated in paragraph (1), or explicit and detailed verbal descrip-
tions or narrative accomits  of  sexual excitement, sexual conduct, 
or sadomasochistic abuse an-  d which taken as a whole,istiir  
to minors. 	 • 

(d) Admitting minor té show.—It shall be unlawful for any 
person knowingly to exhibit . for monetary consideration to a.fnllii -e 
or knowingly to sell  to a minor an  admission  ticket or_pass or 
knowingly to admit a minor for a monetane consideration to premis-
-es whereon there ig exhibited, a motion  picture show-  or other 
p—resentation__w_hich, in whole or in part, depicts nudity, sexual 
cofiChict, or sadomasochistic abuse and which is harmful to minors, 
except that the foregoing shalpjotapply to any minor accompanied 
by  his_parent, 

(e) Definitions.—As used in subsections (c) and (d) of this sec-
tion: 

(1) "M:morl_mean,,s—ally___person 	under_the_ag-e--of  17 years. 
188 
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• (2) "iNiudityr means the showing of the human male or female 
genitals, pubic area, or buttocks with less than a fully opaque 
covering, or the showing of the female breast with less than a 
fully opaque covering of any portion thereof below the top of the 
nipple, or the depiction of covered male genitals in a discernibly 
turgid state. 
• (3) "Sexual conduct" means acts of masturbation, homosexual-
ity, sexual intercourse,..or physical contact with/ a person's clothed 
or unclothed genitals, pubic area, buttocks or, if such perSon be a 
feinalè, breast. 
• (4) "Sexual excitement" means the condition of human male or 
female genitals when 1n a state of sexual stimulation or arousal. 

(5) "Sadomasoc.histic  abuse"  means flagellation or torture by 
or upon a person clad in undergarments, a mask or bizarre 
costume, or the condition of being fettered, bound or otherwise 
physically restrained on the part of one so clothed. 

(6) "Harmful to minore  means that quality of any description 
or  representation, in whatever form, of nudity, sexual conduct, 

Thcùal exCitement,'Or sadomasochistie abuse, whèn it: 
(i) predominantly appeals to the prurient, shameful, or mor-

bid interest of minors; and  
(ii) is patently offensive to prevailing standards in the adult 

- community as a whole with respect to what is suitable material 
for minors; and 

(iii) is utterly: without redeeming social importance for mi-
nors. 
(7) "Knowingly" means having general knowledge of, or rea-

son to know, or a belief or ground for belief which warrants 
further inspection or inquiry of both: 

(i) the character and content of any material described herein 
which is reasonably susceptible of examination by the defend-
ant; and 	° 	 • 

(ii) the age of the minor: Provided, however, That an  honest 
mistake-shall-eonstitute--an-ex-euse—from  liability  here_under_if-
t edantraade  a. reasonable bona fide attempt to asce.rtain  
_tFe-----t—rueage_of  steli minor.  

(f) Requiring sale as condition of business dealings.—No per-
son shall knowingly require any distributor or retail seller as a 
condition to sale. or delivery for resale or consignment of anY-- 

 literâtura—oOk,  ma.  gazine,...pamplileipà-pérystoryparL  PPfPgr, 
comic book, wilting, drawing, photograph, figure or image, or any 
written or printed matter, or any article or instrument to purchase 
or take by consignment for purposes of sale, resale or distribution 
any obscene literature, book, magazine, pamphlet, newspaper, sto-
rypaper, paper, comic book, writing., drawing, photograph, figure or 
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image, or any written or printed matter of an obscene nature or any 
.article or instrument of an obscene nature. 

'on.—The attorney for the Commonwealth may insti-
tute proceedings in eqUity _in the Cb-u- rt of-common-  Pleas-er tie 
cntyJn whiCh any person violates or clearli—i-Sïhàut‘ to  vie-Tate 
this section for the purpose of enjoining such violation. The court 
shall issue an injunction only after written notice and hearing and 
only a.gainst the defendant to the action. The court shall hold a 
hearing within three days after demand by the attorney for the 
Commonwealth, one of which days must be a business day for the 
court, and a final decree shall be filed in the office of the prothono-
tary within 24 heurs after the close of the hearing. A written 
Memorandum supporting the decree shall be filed w,ithin five days 
of the  - filing of the decree. The attorney for the Commonwealth 
shall prove the elements of the violation beyond a reasonable doubt. 
Thé defendant shall have the right to trial by jury at the said 
hearing. 

(h) Criniinal prosecution.— 
(1) Any person who violates subsection( is guilty of a 

misdemeanor of the first degree. Violation of subsection (a) ig  

felony of the third deuee if the Men  et_has previously been 
. convicted of a violation of subsection (a)  or if the material was 

• Sold; distributed, Prepared or published for the purpose of resale. 
(2) Any person who violates subsection (c) or (d)  is guilty of a 

misdemeanor of the first degree. Violation of subsection (c) or 
(d)  is a felony of the third degree if the offender  hapreviously_ 

 been convicted of a violation of subsection__(e)_or_(d.)-  
' (3) Findings made in an equity action shall not be binding in 
the criminal proceedings. 
(i) Right to jury trial:—The right to trial  by  jury shall be 

preserved in all proceedings "under this section. 
(j)  Exemptions.—Nothing in this section shalr apply to any rec-

ognized historical society or museum accorded charitable status by 
the Federal Government, any county, city, borough, township or 
town library, any public library, any library of any school, college 
or  ithi.ysy  any archive  or library under the_siipervisiork--and- 
control of the Common.weaLth_or_a. 	 
' (k) Ordinances or resolutions.—Nothing in this chapter shall be 
constrned to invalidate, supersede, repeal or preempt any ordinance 
Or  resolution ef any political subdivision insofar as it is consistent 
with this chapter, and political subdivisions further retain the right 
to regulate any activities, displays, exhibitions or materials not 
specifiCally regulated by this chapter. 
1972, Dec. 6, P.L. 1482, No. 334, § 1, effective June 6, 1973. As amended 
1977, Nov. 5, P.L. 221, No. 68, § 1, effective in 60 days; 1980, Oct. 16;  P.L. 

•978, No. 167, § 2, effective in 60 days. 
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TEXAS 
§ 4:3.21 •PEN_AL•  CODE  

\ 

§ 	Ag,gravated Promotion of Prostitution 
(a) A person commits-an offense if he knowingly 

OW113, invests in, finances, controls, supervises, or 
itianages  a  prostitutiOn-  enterprise that...uses two or 
more prostitute3. 

(b) An offense under this section is a felony of _the _ 
third degree. 
[Acts 1973, 63rd Leg., p. 883, ch. 399, § 1, eff. Jan. 1, 1974.] 

§ 43.05. Compelling Prostitution 
(a) A person commits an offense if he knowingly; 

(1) cauSes .  another by force, threat, or fraud 
to commit prostitaron.L.  or 

(2) causes by any means a person younger 
than 17,years to commit prostif.ut-ion-_-. ---  ---- 

(b)  An offense under this section is infelony of the 
second ,degreen. 
['Acts 1973, 63rd Leg., p. 883, ch. 390, § 1, eff. Jan. 1, 1974.] 

§ 43.116. Accomplice Witness: Testi.mony and Im-
numiy 

(a) A party to, an 'offense under this subchapter 
raay be required to furnish evidenc e  or testify aboirt 
the offense. 

(b) A party to an offense under this subchapter, 
may not be prosecuted for  any  offense about which 
he i3 required to furnish evidence or testify, and the 
evidence and testimony may not be used against the 
party in any adjudicatory proceeding except a prose-
cution for an;gravated perjitry. 

(e) For purposes of this section, "adjudics.tory pro-
ceeding-" rneans a proceeding before a court or any 
othar acrency of government in which the legal 
rights, powers, duties, or privileges of specified  par-
tics are  determined. 

(d) A conviction under this subchapter may  be had 
upon the uncorroborated testimony of a party tc, the 
of tense. 
[Aels 1973, (',3rd Leg., p. 883 , ch.  399, § 1,  off.  Jan. 1, 1974.] 

[Sections 43.07 to 43.20 reserved for expansion] 
SUBCHAPTER B. \OBSCENITY') 

§ 13.21. Definitions 
(a) In this subchapter: 

(1) "Oh3ce.ne" means material or •a perform-
ance that: 

(A) the average person, applying conte -zuc, 
rary cOrnmunity standards, would find that 

• I taken as a whole appeals to the prurient inter-
! 	est in sex; 

(B) depicts or describes: • 
. . 	(i) patently offensive representations or de.. 

scriptions  of  ultimate sexual nets, norm.:21 cr 
, 	perverted, actual Or Sh011iat2d, inclodia 3eXt1- 

x , "! 	■.1P:y;  

(ii) patently  • offensive representations or 
. descriptions of masturbation, excretory func- 

tions, sadism, masochism, lewd exhibition of 
the genitals, the male or female genitals in a 

• state of Sexual  stimulation  or arousal, covered 
male genitals in a discernibly turgid state or a 
device desig-ned  and marketed as useful pri-
marily for stimulation of the hut.'„nut genital 
organs; and 

(C) taken as a whole, lacks serious literar y , 
artistic, political, and scientific value. 
(2) "laterial,",nmeans anything tangible that 

is  capable-  Of being used or adapted to arouse 
interest, whether through' thé  medium of read- 

observation, sound, or in any other manner, 
• but  does_ nnt_ include. an  .actual-three. dimensional 

obscene device. 

"F_'erformanne ." means a play, motion pic-
ture, dance, or other exhibition performed be-
fore an audience. 

(4) "Patently-  offensive" mea.ns so offensive 
• • on  •its fia-Ce .as  o  affrOnt current community 

Standards of -decency. 	- 

(5) "Promee" means to  manufacture, issue, 
• sell, give, provide,. lend, mail,  •delh'et., transfer, 

disfribute:,  cucul t, diss'erni-
niite, present" exhibit, .t.D-r adVertise, or  tu offer-  or 
agree to  do  the- Same. 

(6) "Wholesale promote" means to  manufac-
ture, ,iSâtie;Sell,-provide, mail, deliver, transfer, • 
transmit, publish,. distribute, Circulate., dissent'- 

. . nate, or to„offer or agree to do the same for 
purposen  of resale. 

(7) "Obscene device" means a device includ-
ing a dildo or artifiCial vagina, desig-ned or 
marketed as useful primarily for the stimulation 
of human genital organs. 

(b) If any of the depictions or descriptions of 
sexual conduct described in this section are declared 
by a court of competent jurisdiction to be unlawfully 
included he.rein, this deelaration shall ,not inva;idate 

. this section as to other pa.tently offensive sexual 
conduct included herein. 
[Acts 1973, 63rd f,£.1?,.., p. 883, ch. 399, § 1, eff. Jan. 1, 19M. 
Amended by Acts 1975, 64th Leg., p.37'  ch. § 1, etc. 
Sept. 1, 1975; Act..:3 1979, Cith L.:1:g., p. 1971, ch. 778, §.1, off. 
Sept. 1, 1979.] 

Secticas 3 and 4 cf the 1979 otnendatcry act provided, 

"Sec. 3. If any portion cf thgs Act is tiecia,e1 	 ty a ct•to-t.  ni  
cr,W7?.1en  t  ju,n,10. ■ 0:,. this 	 dot  1r:eon:late any to.' ee pdetules of 
tnis Act. 

"Sec
« 

4. This Act as,Oes onty to ottlns , s cz.no-ndt -r.1 on o ,  after .ts eif.ctive 
d ■ '.2. A  crin -  al fa ,  an nP'enss zon‘notted nef..,  tais  Acrs efect;,e 

IS 90,, ,ed 	 the 	 , S;r. 

s«ti.)ns 4 3  21 lnd  4 3. 3 3. Fe - a!  Co ta atm.,  exis.,:e 

et  this Act. ate,c,Itiretad h• 	 tois 	 .f tris 	- tant r.t 
etf--ct. 	P)r t ■It pur -;P:..,  e l"K 	 .in 	 k• -.'''.X2 the 
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§ 43.22. Obscene 'Display or Distribution 

(a) A person commits an offense if he intentional-
ly or knowingly .  cli.splays or distributes an obscene 
photograph, clra .,v- 	pr osimilar visual re.presenta- 
ti .on  or olh'er -Obscene nutter.  ial and is reckless about 
whether a person is present who will be offe .nded or 
alarmed by the display or disiribution. . 	 . 

(b) An offense under this section is _a_ _Class,....0 
misdemeanor. 
[i:cts 1973,.63rd Leg., p. 883, ch. 399, § 1, eff. Jan. 1, 1974.] 

§ 1:3.23. Obscenity 
(a) A person commits an offense if, knowing its 

content and character, he wholesale o prornotes_or 
pos.sesses ..... th_in.e.r1t...19_Whi-Oresale_promote_any_ 
scene inateriai or . obsceneodevice. 

(b) An offense under Subsection (a) of this section 
isoa felpny.nr_ the .thircledegree. • 

(c) A person commits an offense if, knowing-  its 
content and character, he: 

(1) promotes .or •possesses_with ir.tent to pro-
mote any o-b -se. ene material or obscene device; or 

(2) prodoc.es,..presents,..or_direets .an, .obseene_ 
• perforrnance or participates in a portion thereof 

that is obscene or that contributes to its obsceni-
ty. 	 • 

(cl) An offense under Subsection (c) of this section 
is_a. Class A_misdeme.anoe. 

(e) A person who.  promotes or wholesale promotes 
obscene material  or an obscene device  or possesses 
the sam.e with intent to promote or v..holesale 
motrt it in the course of his business is presumed to 
do so with knowledge of its' content and character. 

(f) A person who possesses six or more obscene 
devices or  identical -  6r - sirnilaï obSeene." ar.ticicys is 
p1 esurne<1 to  possess them with intent to promotélho -_ . 

§ 43.24. Sale, Distribution, or Display-of Harmful 
Material to Minoi. 

(a) For purposes of this section: 
(1) ".Mitjor" mea.ns an individual younger 

than .  17 years., . 	. 
(2) "Harmfulmaterial" means material _  

- 	- whose dominant theme taken as a whole: 
(A) appeals to the prurient interest of a 

minor, in sex, nudity, or excretion; 
(B) is patently offensive to prevailing stan-

dards in the adult çornmunity as a whole With 
respect to what is suitable for minors; and 

• (C,) is utterly without redeeming social val-
ue for minors. 

(b) A person commits an offense _ifo knowing that, 
the mate rial iS-Tel-r-in-f- bU• 

(1) and knowing the person is a minor, he 
sells, distributes, exhibits,  or  possesses for sale, 
diStribUtion, or exhibition to a minor harmful 
material; 

(2) he_dis_playso'naimfulernaterial and is reck-
less  about whtlthe.  r a minor is, prese.nt who will 
be offended or alarmed by the display; or 

(3) he hires, employ:3, or uses a minor to do or 
accomposh or assiSt.-rin-  doing-or" iiéê-ornpliain-g-
any of the acts prohibite in u )s-ec ton 	or 

• (b)(2) of this section. 
(c) Xt is a defense to prosecntion under this section 

that: 
(1) the sale, distribution, or exhibition was by 

a person having scientific, educational, govern-
mental, or other similar justification; or 

(2) t.he . sale, distribution, or exhibition_was.  to 
a minor Who was acCoi-n- panied 1.-)y a consenting 
par 	i a n ,  or spolkse. 

(d) An  offense under this section is ao  Class A 
misdemeanor unless it is...committed under Stib:3eO -- 
tion 
or File. _third. do.gree. 
[Acts 197$, 63rd I,eg., p. 883, ch. 399, § 1, eff. Jan. 1, 1974.] 

§ 43.23. Sexnal.OPerformance }3y ea..Chi1d 
(a) In this section: 

(1) "Sexua.1 performance" means any per-
formance or part thereof that includes ... s.e.xual 
cond.u.et_by a . child y..ounger_than . 17 years , of . ag-e. 

(2) "Obscene sexual performance" means any 
performance that includes sexual conduct by a 
child younger than . 17years of. age of a.ny mate-
riiii -that-is. -obscene, as that term is defined by 
Section 13.21 of this code. 

(3) "Sexual conduct" means actual or simulat-
ed sextiiil —intereoutse, deviate sexual  inter- 
C. 	: 	 .1 

. 	 • 	 . 

(g) This section does not apply to a person who 
possesses or distributes obscene inaterial or obscene 
devices or participates in conduct otherwise pre-
scribed by this section when the possession, partici-
pation, or conclikt occurs in the course of law en-
forcement activities. 
[Act5 1973, G3rd  Log.,  p. 883, ch. 399, § 1, eff.  Jan. 1; 1974. 
Arrended by Acts 1979, 66th Leg. ,  p. 1975, ch. 778, § 2, off. 
Sept. 1, 1970.] 

Sections 3 and 4 of the 1979 amendatory Act provided: 
"Sec. 3. If any portion of this Act is declared uniass'id by a czii rt of 

:o  't  jurisdiction, this declaration Coes not invalidate any other portions of 
this Act 

"S:ir. 4,  Tris At  applieS  only  tO offenseS committed on or rifter it: effective 
date. A criminal aotion for an offense committed before this Act's effective 
date is qoverned by l'ae 1,EN in existence before the effiictivt date of  sirs  Act, and 

43.21 and 44.23, Pen.ilstuCe, as in exister:e bete , » Sr.,t 	,,, if2L11 , -! date 
of  tors  A 	 ur ct, are continued in tfieCt for this ppose as if th- is  Mt  were riot In 
effet t. 	For the poraose  f  this 5e-.:,tiGn, an offense is couiraitted before the 
effectioie s:a:e 	this'Act if :icy elemert of the offense i; comehitteil before the 
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sochistic abuse, or lewd exhibition of the geni-
tals. 	 • 

(4) "Perfortn.a.nee" means any play, motion 
picture, photograph, dance, or other visual rep-
resentation that is exhibited before an audience. 

(5) "Promote", means to procure, manufac-
ture, issire,- sell, g-ive, provide, lend, mail, deliver, 
transfer, transmit, publish, distribute, circulate, 

. disseminate, present, exhibit, or advertise or to 
of f‘...3-  or  ag-ree to  do  any of the above. 

(6) "Simulated" means. the explicit depiction 
of sexual.  66nduct that creates the appearance of 
actual sexual' conduct and during which the 
perSons engaging in the conduct exhibit any 
uncovered portion of the breastS, genitals, or 
but tocks. 

(7) "Deviate sexual intercourse" has the 
meaning defined by-  Section 43.01 of this code. 

(8) "Sado-masochistic abuse" has the meaning 
defined  by  Section 43.24 of this code. 

(b) A person commits an offense if, knowing the 
charac.ter and content  thereof, he employs, autho-
rizef..3pr  ii sir 	a.  child.  younger  1han._17.y,e3i.r.3 -  otage .- 
tOr'emrage in a sexual performance. A .  parent or 

 la.1 guardian  or custddia-ii 
IT ye3:3-3 of  age corn in it .STan of f en sel irhé-; COn se n b.- to 
the. participa.tion bY..the _child .in sexuaLperform--- 
anc.e. 

(c) Ait  offense.under,Subsection(b) ..pf .this_section 
i3 a felony_of the second_degTee„ 

(d) A person commits an offense if, knowing the 
character and content of the material, he_produces, 
directs, or promotes an obscene performance t-h-al 
inellideS sex cip.16)-1).:11Téti. by.-  t  hild y.o.unger than - 17 
Years_of age. 

(e) A person commits an offense if, knowing the 
charaeter and content of the material, he produee ,„:;, 
directs, or i-nemotes a .performance •that includes 
seï-uarc!Ainduet by a child yo;inger than 17 Yeu-s. '‘ off . 	 ---" 	- • ---- 
age• 

An offense under Subsection ,(d),or_(e) of this 
•(.,‘etion is a felony of the third degree. „ 

(g) It is .  au  affirmative defense to a prosecution 
under this section that the defendant, in good faith, 
reaso.nalDly believed that the person who engaged in 
the sextial conduct was 17 years of age, or older. 

(h) Vv'hen it becomes necessary for the purposes cf 
this section to determine, whether a child who partie-
iP:.tted in sexual conduct was younger than 17 yi_sars 
ef age', the court or jury may make this determina-
tion by aoy of the following inethoda: 

(1) personal inspection of the child; 
(2) inspection of the photograph or motion 

picture that shoç.vs the child enga -ring in the 
3 •3,  --- - 

(3) oral testimony  ly  a witness to the sexual 
performance as to the age of the child:has:A. on 
the child's appearance at the time; 

(4) expert medical testimony based on the 
appearance of the child engaging in the sexual 

• performance; or 
.(5) any other method authorized by law or by 

the rules of . evidence at common law. ! 
[Added by Acts 1977, 65th Leg., p. 1035, eh. 381, § 1, eff. 
June 10, 1977. Amended by Acts 1979, 66th Leg., p. 1976, 
ch. 779, § 1, eff. Sept. 1, 1979.] 

Section 2 of the  1979 amendatory act provided: 
"frus Act applies only to offenses committed on or after its effective date. A 

criminal action for an offense committed before this Act's effective date is 
goyerned by the law in existence when the offense was committed, and Section 
43.25, Pena; Code, as in existence before the effective date of this Act

' 
 is 

continued in effect for this purpose as If this Act were nit in effect. For the 
purpose of this section, an offense is committed before the 	 ' 

Act if any element of tha 
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(1) Wherein any fighting between men or animals or 
birds shall be conducted; or, 

(2) Wherein any intoxicating liquors are kept for un-
lawful use, sale or distribution; or, 

(3) Where vagrants resort; and 
Every act unlawfully done and every omission to per-

form a duty, which act or omission 
(1) Shall annoy, injure or endanger the safety, health, 

comfort, or repose of any considerable number of per-
sons; or, 

(2) Shall offend public decency; or, 
(3) Shall unlawfully interfere with, befoul, obstruct, 

or tend to obstruct, or render dangerous for passage, a 
lake, navigable river, bay, stream, canal or basin, or a 
public park, square, street, alley or highway; or, 

(4) Shall in any way'render a considerable nuMber of 
persons insecure in life or the use of property; 

Shall be a public nuisance. [1971 ex.s. c 280 § 22; 
1909 c 249 § 248;  1895e  14 § 1; Code 1881 § 1246; 
RRS § 2500.] 

Severability--Construction--I971 ex.s. c 280: "If any provision 
of this 1971 amendatory act, or its application to any person or cir-
cumstance is held invalid, the remainder of the act, or the application 
of the provision to other persons or circumstances is not affected: Pro-
vided, That should provisions of this 1971 amendatory act pertaining 
to the playing of bingo, or holding raffles, permitting the operation of 
amusement games be held invalid or unconstitutional by the supreme 
court of the state of Washington as being violative of Article II, sec-
tion 24, of the Constitution of the state of Washington, then the provi-
sions hereof relating to each such item as aforesaid specifically 
declared invalid or unconstitutional by such court shall remain inoper-
ative unless and until the qualified electors of this state shall approve 
an amendment to Article II, section 24, of the Constitution which may 
remove any constitutional restrictions against the legislature enacting 
such laws." [1971 ex.s. c 280 § 21.] 
Devices simulating traffic control signs declared public nuisance: 

RCW 47.36.180. 

Highway obstructions: Chapter 47.32 RCW. 

Navigation, obstructing: Chapter 88.28 RCW. 
Parimutuel betting on horse races permitted: RCW 67.16.060. 

9.66.020 Unequal damage. An act which affects a 
considerable number of persons in any of the ways spec-
ified in RCW 9.66.010 is not less a public nuisance be-
cause the extent of the damage is unequal. [1909 c 249 § 
249; Code 1881 § 1236; 1875  p79  § 2; RRS § 2501.] 

9.66.030 Maintaining or permitting nuisance. Every 
person who shall commit or maintain a public nuisance, 
for which no special punishment is prescribed; or who 
shall wilfully omit or refuse to perform any legal duty 
relating to the removal of such nuisance; and every per-
son who shall let, or permit to be used, any building or 
boat, or portion thereof, knowing that it is intended to 
be, or is being used, for committing or maintaining any 
such nuisance, shall be guilty of a misdemeanor. [1909 c 
249 § 250; Code 1881 § 1248; 1875  p81  § 14; RRS § 
2502.] 

9.66.040 Abatement of nuisance. Any court or mag-
istrate before whom there may be pending any proceed-
ing for a violation of RCW 9.66.030, shall, in addition to 
any fine or other punishment which it may impose for 
[Title 9 RCW—p 52 1  

such violation, order such nuisance abated, and all prop-
erty unlawfully used in the maintenance thereof de-
stroyed by the sheriff at the cost of the defendant: 
Provided, That if the conviction was had in a justice 
court, the justice of the peace shall not issue the order 
and warrant of abatement, but on application therefor, 
shall transfer the cause to the superior court which shall 
proceed to try the issue of abatement in the same man-
ner as if the action had been originally commenced 
therein.  [1957e  45 § 4;  1909e  249 § 251; Code 1881 §§ 
1244, 1245; 1875  p80  §§ 10, 11; RRS § 2503.] 

Jurisdiction to abate a nuisance: State Constitution Art. 4 § 6 
(Amendment 28). 

9.66.050 Deposit of unwholesome substance. Every 
person who shall deposit, leave or keep, on or near a 
highway or route of public travel, on land or water, any 
unwholesome substance; or who shall establish, maintain 
or carry on, upon or near a highway or route of public 
travel, on land or water, any business, trade or manu-
facture which is noisome or detrimental to the public 
health; or who shall deposit or cast into any lake, creek 
or river, wholly or partly in this state, the offal from or 
the dead body of any animal, shall be guilty of a gross 
misdemeanor. [1909 c 249 § 285; RRS § 2537.] 

Discharging ballast: RCW 88.28.060. 
Disposal of dead animals: Chapter 16.68 RCW. 
Filth removal: RCW 70.20.160, 70.20.170. 
Water pollution: Chapter 35.88 RCW, RCW 70.54.010 through 70- 

.54.030, chapter 90.48 RCW. 

Chapter 9.68 

OBSCENITY AND PORNOGRAPHY 

Sections 

	

9.68.015 	Obscene literature, shows, etc. 	Exemptions. 

	

9.68.030 	Indecent articles, etc. 

	

9.68.050 	"Erotic material" 	Definitions. 

	

9.68.060 	"Erotic material"—Determination by court—La 
beling—Penalties. 

	

9.68.070 	Prosecution for violation of RCW 9.68.060—Defense. 

	

9.68.080 	Unlawful acts. 

	

9.68.090 	Civil liability of wholesaler or wholesaler—distributor. 

	

9.68.100 	Exceptions to provisions of RCW 9.68.050 through 
9.68.120. 

	

9.68.110 	Motion picture operator or projectionist exempt, when. 

	

9.68.120 	Provisions of RCW 9.68.050 through 9.68.120 
exclusive. 

	

9.68.130 	"Sexually explicit material"—Defined 	Unlawful 
display. 

	

9.68.140 	Promoting pornography 	Class C felony 	 
Penalties. 

Immoral dances prohibited: RCW 67.12.040, 67.12.070. 
Injunctions, obscene materials: Chapter 7.42 RCW. 
Public indecency: Chapter 9A.88 RCW. 
Sufficiency of indictment or information, obscene literature: RCW 

10.37.130. 
Telephone calls using obscene language: RCW 9.61.230 through 

9.61.250. 

9.68.015 Obscene literature, shows, etc.—Exemp-
fions. Nothing in *this act shall apply to the circulation 
of any such material by any recognized historical society 
or museum, the state law library, any county law library, 

(1983 Ed.) 
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the state library, the public library, any library of any 
college or university, or to any archive or library under 
the supervision and control of the state, county, munici-
pality, or other political subdivision. [1959 c 260 § 2.] 

*Reviser's note: 'this act" [1959 c 260] consists of RCW 9.68.015 
and the amendments to RCW 9.68.010; that section was later repealed 
by 1982 c 184 § 11. 

9.68.030 Indecent articles, etc. Every person who 
shall expose for sale, loan or distribution, any instrument 
or article, or any drug or medicine, for causing unlawful 
abortion; or shall write, print, distribute or exhibit any 
card, circular, pamphlet, advertisement or notice of any 
kind, stating when, where, how or of whom such article 
or medicine can be obtained, shall be guilty of a misde-
meanor. [1971 ex.s. c 185 § 2; 1909 c 249 § 208; RRS § 
2460.] 

Advertising cures of venereal diseases: RCW 9.04.030. 
Manufacture or sale of means of abortion: RCW 9.02.030. 

9.68.050 "Erotic material"—Definitions. For the 
purposes of RCW 9.68.050 through 9.68.120: 

(1) "Minor" means any person under the age of 
eighteen years; 

(2) "Erotic material" means printed material, photo-
graphs, pictures, motion pictures, and other material the 
dominant theme of which taken as a whole appeals to 
the prurient interest of minors in sex; which is patentlY 
offensive because it ,affronts contemporary community 
standards relating to the description or representation of 
sexual matters or sado–masochistic abuse; and is Utterly 
without redeeming social value; 

(3) "Person" means any individual, corporation, or 
other organization; 

(4) "Dealers", "distributors", and "exhibitors" mean 
persons engaged in the distribution, sale, or exhibition of 
printed material, photographs, pictures, or motion pic-
tures. [1969 ex.s. c 256 § 13.] 

Severability-1969 ex.s. c 256: "If any provision of this 1969 
amendatory act, or its application to any person or circumstance is 
held invalid, the remainder of the act or the application of the provi-
sions to other persons or circumstances, is not affected." [1969 ex.s. c 
256 § 21.] 

9.68.060 "Erotic material"—Determination by 
court—Labeling—Penalties. (1) When it appears 
that material which may be deemed erotic is being sold, 
distributed, or exhibited in this state, the prosecuting at-
torney of the county in which the sale, distribution, or 
exhibition is taking place may apply to the superior 
court for a hearing to determine the character of the 
material with respect to whether it is erotic material. 

(2) Notice of the hearing shall immediately be served 
upon the dealer, distributor, or exhibitor selling or 
otherwise distributing or exhibiting the alleged erotic 
material. The superior court shall hold a hearing not 
later than five days from the service of notice to deter-
mine whether the subject matter is erotic material 
within the meaning of RCW 9.68.050. 

(3) If the superior court rules that the subject mate-
rial is erotic material, then, following such adjudication: 
(1983 Ed.) 

(a) If the subject material is written or printed, the 
court shall issue an order requiring that an "adults only" 
label be placed on the publication, if such publication is 
going to continue to be distributed. Whenever the supe-
rior court orders a publication to have an "adults only" 
label placed thereon, such label shall be impressed on 
the front cover of all copies of such erotic publication 
sold or otherwise distributed in the state of Washington. 
Such labels shall be in forty–eight point bold face type 
located in a conspicuous place on the front cover of the 
publication. All dealers and distributors are hereby pro-
hibited from displaying erotic publications in their store 
windows, on outside newsstands on public thoroughfares, 
or in any other manner so as to make them readily ac-
cessible to minors, 

(b) If the subject material is a motion picture, the 
court shall issue an order requiring that such motion 
picture shall be labeled "adults only". The exhibitor 
shall prominently display a sign saying "adults only" at 
the place of exhibition, and any advertising of said  mo-
tion  picture shall contain a statement that it is for adults_ 
only. Such exhibitor shall also display a sign at the place 
where' admission tickets are sold stating that it is unlaw-
ful for minors to misrepresent their age. 

•  (c) Failure to comply with a court order issued under 
the provisions of this section shall subject the dealer, 
distributor, or exhibitor to contempt proceedings. 

(d) Any person who, after the court determines mate-
rial to be erotic, sells, distributes, or exhibits the erotie 
material to a minor shall be guilty of violating RCW 
9.68.050 through 9.68.120, such violation to carry the 
following penalties: 

(i) For the first offense a misdemeanor and upon con-
viction shall be fined not more than five hundred dollars, 
or imprisoned in the county jail not more than six 
months; 

(ii) For the second offense a gross misdemeanor and 
upon conviction shall be fined not more than one thou-
sand dollars, or imprisoned not more than one year; 

(iii) For all subsequent offenses a felony and upon 
conviction shall be fined not more than five thousand 
dollars, or imprisoned not less than one year. [1969 ex.s. 
c 256 § 14.] 

Severability-1969 ex.s. c 256: See note following RCW 9.68.050. 

9.68.070 Prosecution for violation of RCW 9.68- 
.060—Defense. In any prosecution for violation of 
RCW 9.68.060, it shall be a defense that: 

(1) If the violation pertains to a motion picture, the 
minor was accompanied by a parent, parent's spouse, or 
guardian; or 

(2) Such minor exhibited to the defendant a draft 
card, driver's license, birth certificate, or other official or 
an apparently official document purporting to establish 
such minor was over the age of eighteen years; or 

(3) Such minor was accompanied by a person who 
represented himself to be a parent, or the spouse of a 
parent, or a guardian of such minor, and the defendant 
in good faith relied upon such representation. [1969 ex.s. 
c 256 § 15.] 

[Title 9 RCW—p 53 1  
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Severability-1969 ex.s. c 256: See note following RCW 9.68.050. 

9.68.080 Unlawful acts. (1) It shall be unlawful for 
any minor to misrepresent his true age or his true status 
as the child, stepchild or ward of a person accompanying 
him, for the purpose of purchasing or obtaining access to 
any material described in RCW 9.68.050. 

(2) It shall be unlawful for any person accompanying 
such minor to misrepresent his true status as parent, 
spouse of a parent or guardian of any minor for the 
purpose of enabling such minor to purchase or obtain 
access to material described in RCW 9.68.050. [1969 
ex.s. c 256 § 16.] 

Severability-1969 ex.s. c 256: See note following RCW 9.68.050. 

9.68.090 Civil liability of wholesaler or wholesaler-
distributor. No retailer, wholesaler, or exhibitor is to be 
deprived of service from a wholesaler or wholesaler-
distributor of books, magazines, motion pictures or other 
materials or subjected to loss of his franchise or right to 
deal or exhibit as a result of his attempts to comply with 
this statute. Any publisher, distributor, or other person, 
or combination of such persons, which withdraws or at-
tempts to withdraw a franchise or other right to sell at 
retail, wholesale or exhibit materials on account of the 
retailer's, wholesaler's or exhibitor's attempts to comply 
with RCW 9.68.050 through 9.68.120 shall incur civil 
liability to such retailer, wholesaler or exhibitor for 
threefold the actual damages resulting from such with-
drawal or attempted withdrawal. [1969 ex.s. c 256 § 
17.] 

Severability-1969 ex.s. c 256: See note following RCW 9.68.050. 

9.68.100 Exceptions to provisions of RCW 9.68.050 
through 9.68.120. Nothing in RCW 9.68.050 through 
9.68.120 shall apply to the circulation of any such mate-
rial by any recognized historical society or museum, the 
state law library, any county law library, the state li-
brary, the public library, any library of any college or 
university, or to any archive or library under the super-
vision and control of the state, county, municipality, or 
other political subdivision. [1969 ex.s. c 256 § 18.] 

Severability-1969 ex.s. c 256: See note following RCW 9.68.050. 

9.68.110 Motion picture operator or projectionist 
exempt, when. The provisions of RCW 9.68.050 through 
9.68.120 shall not apply to acts done in the scope of his 
employment by a motion picture operator or projection-
ist employed by the owner or manager of a theatre or 
other place for the showing of motion pictures, unless 
the motion picture operator or projectionist has a finan-
cial interest in such theatre or place wherein he is so 
employed or unless he caused to be performed or exhib-
ited such performance or motion picture without the 
knowledge and consent of the manager or owner of the 
theatre or other place of showing. [1969 ex.s. c 256 § 
19.] 

, Severability-1969 ex.s. c 256: See note following RCW 9.68.050. 
[Title 9 RCW—p 54 1  

9.68.120 Provisions of RCW 9.68.050 through 9.68- 
.120 exclusive. The provisions of RCW 9.68.050 through 
9.68.120 shall be exclusive. [1969 ex.s. c 256 § 20.] 

Severability-1969 ex.s. c 256: See note following RCW 9.68.050. 

9.68.130 "Sexually explicit material"—De-
fined—Unlawful display. (1) A person is guilty of un-
lawful display of sexually explicit material if he 
knowingly exhibits such material on a viewing screen so 
that the sexually explicit material is easily visible from a 
public thoroughfare, park or playground or from one or 
more family dwelling units. 

(2) "Sexually explicit material" as that term is used 
in this section means any pictorial material displaying 
direct physical stimulation of unclothed genitals, mas-
turbation, sodomy (i.e. bestiality or oral or anal inter-
course), flagellation or torture in the context of a sexual 
relationship, or emphasizing the depiction of adult hu-
man genitals: Provided however, That works of art or of 
anthropological significance shall not be deemed to be 
within the foregoing definition. 

(3) Any person who violates subsection (1) of this 
section shall be guilty of a misdemeanor. [1975 1st ex.s. 
c 156 § 1.] 

9.68.140 Promoting pornography 	Class C fel- 
ony—Penalties. A person who, for profit–making pur-
poses and with knowledge, sells, exhibits, displays, or 
produces any lewd matter as defined in RCW 7.48A.010 
is guilty of promoting pornography. Promoting pornog-
raphy is a class C felony and shall bear the punishment 
prescribed for that class of felony, except that upon con-
viction of promoting pornography the court shall impose 
a fine of not less than five thousand dollars per count . 

 nor  more  than fifty thousand dollars per count.. In im-
posing the criminal penalty, the court shall consider the 
wilfulness of the defendant's conduct and the profits 
made by the defendant attributable to the felony. All 
fines assessed under this chapter shall be paid into the 
general treasury of the state. [1982 c 184 § 8.] 

Severability-1982 c 184: See RCW 7.48A.900. 
Class C felony—Authorized sentence: RCW 9A.20.020. 

Chapter 9.68A 
CHILD PORNOGRAPHY 

Sections 

	

9.68A.010 	Definitions. 

	

9.68,4.020 	Employing, using, etc., or permitting minor to engage in 
sexually explicit conduct for commercial use 	Class 
B felony 	Defense. 

	

9.68A.030 	Sending, bringing into state, possessing, publishing, 
printing, etc., obscene matter involving minor engaged 
in sexually explicit conduct 	Class C felony. 

	

9.68A.900 	Severability 	1980 c 53. 

Communication with minor for immoral purposes: RCW 9A.44.110. 

9.68A.010 Definitions. Unless the context clearly re-
quires otherwise, the definitions in this section apply 
throughout this chapter. 

(1983 Ed.) 



Perjury 	 Chapter 9.72 

(1) "Commercial use" means to sell, barter, trade, or 
otherwise exchange for consideration. 

(2) "Minor" means a person under the age of eighteen 
years. 

(3) "Photograph" means to make a print, negative, 
slide, motion picture, videotape, or other mechanically 
reproduced visual material. 

(4) "Erotic fondling" means the touching of a person's 
clothed or unclothed genitals, pubic area, buttocks, or a 
female breast area for the purpose of sexual stimulation 
or gratification of the audience. 

(5)- "Sexually explicit conduct" means actual or 
simulated: 

(a) Sexual intercourse, including genital–genital, oral-
genital, anal–genital, or oral–anal, whether between per-
sons of the same or opposite sex; 

(b) Bestiality; 
(c) Masturbation; 
(d) Sado–masochistic abuse for the purpose of sexual 

stimulation; 
(e) Erotic fondling; and 
'(f) Lewd exhibition of the male or female genitals or 

buttocks, or female breasts. 
(6) Visual or printed matter means any  film, photo-

graph, negative, slide, motion picture, video tape, book, 
magazine, or other mechanically reproduced visual or 
printed material. [1980 c 53  §1.1 

9.68A.020 Employing, using, etc., or pernaitting mi-
nor to engage in sexually explicit conduct for commercial 
use—Class B felony—Defense. A person who: 

(1) Knowing that such conduct will be photographed 
or displayed for' commercial use, employs, uses, pér-
suades, induces, entices, or coerces a minor to engage in 
sexually explicit conduct; or 

(2) Being a parent, legal guardian, or person having 
custody or control of a minor, knowingly permits the 
minor to engage in sexually explicit conduct, knowing 
that the conduct will be photographed or displayed for 
commercial use; 
is guilty of a Class B felony. 

In a prosecution under this chapter, it is not a defense 
that the defendant did not know the victim's age: Pro-
vided, That it is a defense, which the defendant must 
prove by a preponderance of the evidence, that at the 
time of the offense the defendant reasonably believed the 
alleged victim to be at least eighteen years of age based 
on declarations by the alleged victim. [1980 c 53 § 2.1 

9.68A.030 Sending, bringing into state, possessing, 
publishing, printing, etc., obscene matter involving minor 
engaged in sexually explicit conduct—Class C felony. 
A person who knowingly sends or causes to be sent, or 
brings or causes to be brought, into this state for sale or 
distribution, or in this state possesses, prepares, pub-
lishes, or prints with intent to distribute, sell, or exhibit 
to others for commercial consideration, any visual or 
printed matter which is obscene, knowing that the pro-
duction of such matter involves the use of a minor en-
gaged in sexually explicit conduct and that the matter 
depicts such conduct, is guilty of a Class C felony. 
(1983 Ed.) 

This section does not apply to acts which are an inte-
gral part of the exhibition or performance of the motion 
picture when such acts are done within the scope of em-
ployment by a motion picture operator or projectionist 
employed by the owner or manager of a theater or other 
place for the showing of motion pictures, unless the mo-
tion picture operator or projectionist has a financial in-
terest in such theater or place wherein employed or 
unless the operator or projectionist caused to be per-
formed or exhibited' the performance or motion picture 
without the consent of the manager or owner of the the-
ater or other place Of showing. [1980 c 53 § 3.] 

9.68A.900 Severability- 1980 c 53. If any provi-
sion of this act or its application to any person or cir-
cumstance is held invalid, the remainder of the act or 
the application of the provision to other persons or cir-
cumstances is no,t affeCted. [1980 c 53 § 5.] 

Chapter 9.69 
OBSTRUCTING JUSTICE 

Sections' 
9.69.100 	Withholding knowledge of,  felony involving violence— 

Penalty. 

Labor and industries officer, disobeying subpoena to appear before: 
RCW 43.22.300. 

Legislative hearings, failure to obey subpoena or testify: RCW 44.16- 
.120 through 44.16.150. 

Obstructing governmental operation: Chapter 9A.76 RCW. 
Wills, fraudulently failing to deliver: RCW 11.20.010. 

9.69.100 Withholding knowledge of felony involving 
violence Penalty  Whoever, having witnessed the ac-
tual commission of a felony involving violence or threat 
of violence or having witnessed preparations for the 
commission of a felony involving violence or threat of 
violence, does not as soon as reasonably possible make 
known his knowledge of such to the prosecuting attor-
ney, police, , or other public officials of the state of 
Washington having jurisdiction over the matter, shall be 
guilty of a gross misdemeanor: Provided, That nothing in 
this act shall be so construed to affect existing privileged 
relationships as provided by law. [1970 ex.s. c 49 § 8.] 

Reviser's note: "this act" [1970 ex.s. c 49] is codified as RCW 9.48- 
.010, 9.48.060, 9.69.100, 10.31.030, 10.37.033, 46.61.520, and 
72.50.040. 

Severability-1970 ex.s. c 49: "If any provision of this act, or its 
application to any person or circumstance is held invalid, the remain-
der of the act, or the application of the provision to other persons or 
circumstances is not affected." [1970 ex.s. c 49 § 9.] 

Chapter 9.72 
PERJURY 

Sections 
9.72.090 	Committal of witness 	Detention of documents. 

Agricultural co—ops, hIse statements: RCW 24.32.330. 
Banks and trust companies 

làlse swearing in bank or trust company examinations: RCW 
30.04.060. 

[Title 9 RCW—p 55 1  



SB 4309 	Sexual Exploitation of Children  

By 	Senators Talmadge, Vognild, Hughes and others 

Prohibiting the sexual exploitation of children. 

The current chapter on child pornography is repealed. In its stead, 
criminal penalties are established for a range of actions involving 
sexual exploitation of minors. "Sexual exploitation" is defined 
as compelling, causing, or allowing a minor to engage in sexually 
explicit conduct which is then photographed or observed. This 
conduct is a class B felony if the minor is under 16 years of age 
and a class C felony if the minor is under 18. Patronizing a 
prostitute under 18 years of age is a class C felony. 

Developing or printing sexually explicit visual materials involving 
minors under 16 is a class C felony. The sale, financing, or distri-
bution of such materials is a class C felony, while possession is 
a gross misdemeanor. Procedures for forfeiture_ of sexually explicit 

material, materials used to manufacture them, and moneys received 
from the sale of such materials are established. Film processors 
who believe they have received prohibited materials for developing 
are required to report that fact to law enforcement. Failure to 
report is a gross misdemeanor. 

Communication with a minor under 16 years of age for immoral purposes 
is a gross misdemeanor unless the person has a previous conviction 
of any offense involving sexual exploitation of minors, any sex 
offense, or any family offense. In those cases, communication with 
a minor for immoral purposes is a class C felony. 

• 
Expioited minors are entitlea to attorneys' fees if they prevail 
in a civil action arising out of a violation of the sexual 
exploitation act. 

EFFECTIVE: June 7, 1984 
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SENATE BILL NO_ 4399 

Chapter 262, Laws of 1984 

48th Legislature 
Regular Session 

EFFECTIVE DATE: June 7, 1984 

	

Passed the Soule January !.s, 	19 84• 

Yeas. 48 

	

Passed the Rouse February  1.Z, 	19 84 
as amended 
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2/28/84 , The Senate refused to 'concur in the . 
House amendment and asked the House to recede. 
3/2/84 - The House insisted on its position 
and asked the Senate for a conference. 	CERTIFICATE 3/3/84 - The Senate granted a conference. 	- 
3/5/84 - The House adopted the 	Sidney R. Snyder. Seeretrty of tbe Sensate of  the 
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ENGROSSED SENATE BILL NO. 4309 
AS  AMENDED BY THE FREE cOUFERENCE COmMITTEE 

State of Washington 48th Legislature 	1984 Regular Session 

by Senators Talmadge, Vognild, Hughes, Hemstad, Moore, Hayner, 
Granlund, Woody and Peterson 

Prefiled with the Secretary of the Senate January 6, 1984. Read 
first time January 9, 1984, and referred to Committee on Judiciary. 

1 	AN ACT Relating to sexual exploitation of children; adding new 

2 sections to chapter 9.68A RCW; repealing section 1, chapter 53, Laws 
_ . 

3 of 1980 and RCW 9.68A.010; repealing section 2, chapter 53, Laws of 

4 1980 and RCW 9.68A.020; repealing section 3, chapter 53, Laws of 1980 

5 and RCW 9.68A.030; repealing section 5, chapter 53, Laws of 1980 and 

6 RCW 9.68A.900; repealing section 9A.88.020, chapter 260, Laws of 1975 

7 1st ex. sess. and RCW 9A.44.110; and prescribing penalties. 

8" BE IT ENACTED BY THE. LEGISLATURE OF THE STATE OF WASHINGTON: 

9 	NEW SECTION.  Sec. 1. The legislature finds that the prevention 

10 of sexual exploitation and abuse of children constitutes a government 

11. objective of surpassing importance. The care of children is a sacred 

12 trust and should not be abused by those who seek commercial gain or 

13 personal gratification based on the exploitation of children. 

14 	The legislature further 'finds that the protection of children 

15 from sexual exploitation can be accomplished without infringing on a 

16 constitutionally protected activity. 	The definition of "sexually 

17„ explicit conduct" and other operative definitions demarcate a line 

18 between protected and prohibited conduct and should not inhibit 

19 legitimate scientific, medical, or educational activities. 

20 	NEW SECTION.  Sec. 2. 	Unless the context clearly indicates 

21 otherwise, the definitions in this section apply throughout the 

22 chapter. 

23 	(1) To "photograph" means to make a print, negative, slide, 

24 motion picture, or videotape. A "photograph" means any tangible item 

25 produced by photographing. 

26 , 	(2) "Visual or printed matter" means any photograph or other 

27 material that contains a reproduction of a photograph. 

28 	(3), "Sexually explicit conduct" means actual or simulated: 
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Sec. 2 

1 	ta Sexual intercourse, including genital-genital, oral-genital, 

2 anal-genital, or oral-anal, whether between persons of the same or 

3 opposite sex or between humans and animals; 

4 	lb, Penetration of the vagina or rectum by any object; 

5 	:cl Masturbation, for the purpose of sexual stimulation of the 

6 viewer; 

7 	(d) Sadomasochistic abuse for the'purpose of sexuaf stimulation 

8 of the viewer; 

9 	(e) Exhibition of the genitals or unclothed pubic or rectal areas 

10 of any minor for the purpose of sexual stimulation of the viewer; 

11 	. (f) Defecation or urination for the purpose of sexual stimulation 

12 of the vieWer; '  and 

13 	(g) Touching of a person's clothed or unclothed genitals, pubic 

14 area, buttocks, or breast area for the purpose of sexual stimulation 

15 of the viewer. 

16 , 	NEW SECTION. 	Sec. 3. 	(1) A . parson is guilty of sexual 

17 exploitation of a minor if the person: 

18 	(a) compels a minor by threat or force to engage in sexually 

19 explicit conduct, knowing that such conduct will be photographed or 

20 part of a live performance: 

21 	(b) Aids_ or causas a minor ,  to engage in sexually explicit 

22 conduct, knowing that such conduct will be photographed or part of a 

23 live performance; or 

24 	(c) Being a parent, legal guardian, or person having custody  or  

25 control of a minor, permits the minor to engage in sexually explicit 

26 conduct, knowing that the conduct will be photographed or part of a 

27 live performance. 

28 	(2) Sexual exploitation of a minor isk 

29 	(a) A class B felony punishable under chapter 9A.20 RCW if the 

30 minor exploited is less than sixteen years old at the time of the 

31 offense; and 

32 	(b) A class c felony punishable under chapter 9A.20 RCW if the 

33 minor exploited is at least sixteen years old but less than eighteen 

34 years old at the t' ime of the offense. 

35 	NEW SECTION.  Sec. 4. A person who: 
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Sec. 9 

1 	'1: 	Knowingly 	develops, 	duplicates, 	publishes, 	prints, 

2 disseminates, exchanges, finances, attempts to finance, or sells any 

3 visual or printed matter that depicts a minor . engaged in an act of 

5. sexually explicit conduct; or 

5 	;2) .possesses with intent to develop, duplicate,  publish, print, 

6 disseminate, exchange, or sell any visual or printed matter that 

7 depicts a minor engaged in an act of sexually explicit conduct 

8 is guilty of a class C felony punishable under chapter 9A.20 RCW. 

9 . • (3) As used in this section, "minor" means a person under sixteen 

10 years.of age :  

11 • 	NEW SECTION.  Sec. 5 •. (1) A person who knowingly sebds or causes 

12 to be sent, or brings or causes to be brought, into this state for 

13 sale or distribution, any visual or printed matter that depicts a 

min•or engaged in sexually explicit conduct is gui.'.ty of a class_C 

15 felony punishable under chapter 9A.20 RCW. 

16 . 	(2) Asmsed in this . section, "minor" means a person under sixteen 

17 years of age. 	 • 

18 	NEW SECTION.  Sec. 6. 	(1) A person who knowinyly possesses 

19 visual  or  printed matter depicting a minor engaged 'n sexually 

20 explicit conduct is guilty of a gross misdemeanor. 

21 	(2) As used in this section, "minor" means a person under sixteen 

22 year 's of age. 

23 	NEW SECTION. . Sec. 7. • (1) A person who, in 'the course of 

24,, processing or producing visuaLor printed matter either privately or 

,25 commercially, has ,reasonable cause to believe that the visual or 

26 printed matter submitted for processing or producing dep:cts a minor 

27 engaged in sexually explicit conduct shall immediately report such 

 .28 incident, or, cause a renort to be made, to the proper law enforcement 

29 agency, .Persons failing to do so are guilty of a gross misdemeanor. 

30 	(2) As used in this section, 'minor" means a person under sixteen 

; 31 years of age. 

32 NEW_SECTION. Sec. 8. (1) A person who communicaLts with a minor 

33 for immoral purposes is guilty of a gross misdemeanor, unless that 

34 person has previously been convicted of a felony sexull offense under 
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Sec. 8 

1 chapter 9.68A, SA.44, or 9A.64 RCW or Of any other felony sexual 

2 offense in this or any other, state, in iihich .case the person is 

3- guilty of a class C . felony punishable under chapter 9A.20A ,(CW. 

4 . 	(2) As used in this.section, "minor" means a person under sixteen 

5 years of age. 	, 	 • 

6 	NEW SECTION.  Sec. 9. (1) A person is guilty of patronizing a 

7 juvenile prostitute if  •that person engages or agrees or . offers_to_ 

8 engag e.  in sexual conduct with a minor in return for_a_fee, _and, is 

9 guilty of a class C felony punishable under chapter 9A.20 RCW. 
- 

10 	(2) As used in this section, "minor" means a , person under_.>  

11 ,eighteen years  of -g.  

12 	NEW SECTION.  Sec. 10. (1) In a prosecution under section 3 of 

13 this act, it is not a defense that the defendant was involved in 

14 activities of law enforcement and prosecution agencies in the 

15 investigation and prosecUtion of cr 'iMinal offenses. Law enforcement 

16 and prosecution agencies shall not employ minors to 'aid in the 

17 investigation of a violation of section 8 or 9 of this act. This 

18 chapter does not apply to individual case treatment in a recognized 

19 medical .  facility or individual case treatment by a psychiatrist or 

20 psychologist licensed under Title 18 RCW, or to lawful conduct 

21 between spouses. 

22 	In a Prosecution under Section 4, 5.,14,.or 7_of this act, it 

23 is not a defense that the defendant did not know the age of the child 

24 depicted in the visual or printed matter: PROVIDED, That it is a_ 

25 defense, which the defendant must prove by a preponderance Of the 

26 evidence, that 'et the time of the offense the defendant was not in 

27 . possession Of any facts on the basis of which he or she should 

28 reasonably have known that the person depicted was a minor. 

29 	(3) In a prosecution under section 3 or 9o1 this act, it is not 

30 a defenie ihàt the defendant did not know the alleged victiM's age: 

31 PROVIDED, That it is à defenSe, which the defendant must prove by a 

32 preponderance of the evidence, that at the time of the offense, the 

33' defendant reasonably believed ' the alleged victim to be. at 'least 

34 eighteen years of agn based on declarations bY the alleged victim. 

35 	(4) In a prosecUtion under section 4, 5, or 8 of this act, it is 
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Sec. 11 

1 not a defense that the defendant did  flot  know the alleged victim's 

2 age:, PROVIDED, That it is a defense, which the defeni.ant must prove 

.3 by a preponderance of the evidence, that at the time of the offense, 

4. the defendant reasonably believed the alleged victim to be at least 

5 sixteen years of age based on declarations by the aàleged victim. 

6 	(5i In a prosecution under section 4, 5, or 6 of thi.i act, the 

7 state is not required to establish the identity of the alleged 

8 	viet ' ilm. 
■ 

9 	NEW SECTION.  Sec. 11. The following are subject to seizure and 

10 -forfeiture: 

11 	(1) All visual or printed matter that depicts a minor engaged in 

12 sexually explicit conduct. 

13 	(2 )  All raw materials, equipMent, and other tlngible personal 

14 property of any kinci used or intended to be used to manufacture or 

15 process any visual or'printed  natter  that depicts a minor engaged in 

16 .  sexually explicit conduct, and all conveyances, including aircraft, 

17 vehicles, or vesSels that are uSed or intended for use to transport, 

18 or in any manner to facilitate the transportation tf, visual or 

19 printed matter in violation of section 4 or 5 of this act, but: 

20 	(a) No conveyance used by any person as a common carrier in the 

21  transaction of business as a common carrier is subject:to forfeiture 

22 under this section unless it appears that the Owner or other person 

23 in charge of the conveyance is a consenting party or privy to a 

24 " violation of this chapter; 

25 	(1: ) No property is subject to forfeiture under this section by 

26 reasOn of anY act or omission established by the owner of the 

27 prOperty to  have been committed or omitted without the owner's 

28 knowledge or consent; 

29 	(ci ' A forfeiture of property encumbered by a bona ' fide security 

30 interest ' is subject to the i snterest of the 'secured 'arty if the 

31 secured party neither had knowledge of nor consentel to the act or 

32  omission; and 

33 	' ' id; When  the  owner of a conveyance has been arrested under this 

34 chaPter the conveyance may not be subject to forfeiture unless it is 

35 .eized or ' process is issued for its seizure within ten days of the 

36 owner's .rrest. 
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1 	(3; 	Ail  personal property, moneys, negotiable instruments, 

2 securities, or other tangible or intangible property furnished or 

3 intended to be fdrnished by any pe -rson in exchange for visual or 

4 printed matter depicting  a'  minor engaged in sexually explicit 

S conduct. or constituting proceedi traceable to any violation of this 

6 èhapter. 

7 	(4) Property subject to forfeiture under this chapter may be 

8 'seized by any ,  law enforcement -officer of this state upon process 

9 issued by any superior  court  having jiirisdiction over . the property. 

10 Seizure without process may be made 'if: 

11 	(a) 	The seizure is incident to ah arrest or a search under a 

12 'search warrant or'an•insPection.under an administrative inspection 

13 warrant; 	- 

14 	(b) 'The property subject to seizure'has been the subject of a 

15 prior judgment- in favor of the state in 'a 'crisiinal injunction or 

16 forfeiture proceedingliased upon this chapter;'' 

17 	" (c).' A lay enforcement officer has probable  causa  to balieVé that 

18 the property is directly'or indirectly dangerous'to'health  or  safety; 

19 	or 	 ' 	 . 	• 

20 	(d) - The law enforcement officeritai probable cause to believe 

21 that the property Was used or is intended tià be used in violation of 

22 this chapter. 

23 	(5) 	in tha event -  of' seizure uuder.'Aubsection (4) of this 

24 section, proceediegs for forfeitUre shall be deemed coMmenced by' the 

25 seizure. 	The law' 'enforcement - agency Under whose authority the 

26 seizure was made shall cause notice tO be served'within fifteen days 

27 following the seizure on the owner of the-property seized and the 

28 person in'charge• - thereof and any person having any known èight or 

29 interest therein, of the seizure and intended forfeiture of the 

30 seized property. The notice may be served by any method authorized 

31 by law or. court rule including but not limited to service by 

32 certified mail with return receipt•reguested: Service by mail 'shall 

33. bei deemed complete upon m;iling• within the fifteen day periàd 

34, following•the seizure. • , 

35 	(6) .If no person notifies the seizing la* enforcement agency in 

36 writing of the person's claim of ownership-or right to possession of 
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1 seized :teals within .forty-five days of the seizure, the item seized 

2 shall.be  deemed forfeited. 

i7) If any person notifies the seizing,law enforcement agency in 

4 writing of the person's claim of Ownership or right to possession of 

5 seized,items within forty7five days of the ,seizure, the person or 

6 persons shall be afforded a reasonable opportunity to be heard as to 

7 the claim or right. The hearing shall be before an administrative 

8 law judge appointed under chapter . 34.12 RCW, except that any person 

9 asserting a claim or right may remoVe the matter to a court of 

10 competent jurisdiction if the; aggregate value of the article or 

11 articles,involved,is more than five hundred dollars. 	The hearing 

12 'before an administrative law judge_and any appeal therefromhshall be 

13 under Title 34 RCW. In a court hearing between two or more claimants 

14 . to the article or articles involved, the prevailing party shall be 

15 entitled to a judgment for costs.and reasonable  attorneys  fees. The 

16 burden of producing evidence shall be upon the person claiming tb be 

17. the lawful owner or,the person claiming to ,have the lawful right to 

18 possession ,  of the seized items. ,The seizing law enforcement agency 

19 shall promptly return the article or articles to the claimant upon a 

2,0.  determination by the, administrative law judge or court that the 

21 claimant ip lawfully entitled to possession thereof of the seized 

22 items. 

23 	(8) If .  property is sought to be forfeited on the ground that it 

24. constitutes proceeds traceable to a violation of this . chapter, the 

25 , seiLing law enforcement agency must proVe by a preponderance of the 

26 	that the property constitutes proceeds traceable to a 

27, violation of this,chapter. 	 • 

28 	(9) . When property is forfeited under this chapter the seizing 

29 law enforcement agency may: 

30 	(a) . Retain it for official use or upon application by any law 

31 enforcement. agency of this state release,the property to that agency 

32 for the exclusive use of,enforcing this chapter; , 

11 . 	,(p) Sell that which is not required to be destroyed by law and 

34 which is not harmful to the public. The proceeds and all moneys 

35 forfeited under this chapter shall be used for payment of all proper 

36 , expenses of the investigation leading to the seizure, including any 
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Sec.  Il 

I money delivered to the subject -  of the investigation by the law 

2 enforcement agency, and of the proceedings for forfeiture and sale, 

3 including expenses of Seizure, maintenance of custoày, advertising, 

4 actual cbsts of the prosecuting or city attorney, and court costs. 

5 Fifty percent of the  money remaining after payment of these expenses 

6 shall 	be 	deposited in the criminal justice training account 

7 èstublished under RCW 43.101.210 which shall be appronriated by law 

8 to thé ' Washington  state criminal justice training commission and 

9 fifty percent shall be deposited in the general fund of the state, 

10 county, or city of the seizing lay enforcemeni,agency;  or  

11 	(e) Request'the appropriate sherife:oC director of,publfC,Safety 

12 to take custody of the property and remove ii for disposition in 

13 accordance with law. 

14 	NEW SECTION.  Sec. 12. A minor prevailing in a civil action 

15 arising. from violation of this chaptee is'entitled to recover the 

16 costs of the suit, including an award of reasonable attorneys' fees. 

17 	NEW SECTION.  Sec. 13. The following acts or parts of acts are 

18 each repealed: 

19 	(1) Section 1, chapter 53, Laws of 1980 and RCW 9.6EA.010; 

20 	(2) Section 2, chapter 53, Laws of 1980 and RCW 9.f8A.020; 

21 	(3) Section 3, chapter 53, Laws of 1980 and RCW 9.68A.030; 

22 	(4) Section 5, chapter 53, Laws of 1980 and RCW 9.68A.900; and 

23 	(5) Section 9A.88.020, chapter 260, Laws of 1975 1st ex. sess. 

24 and RCW 9A.44.110. 

25 	NEW SECTION.  Sec. 14. Sections 1 through 12 of this act are 

26 each added to chapter 9.68A RCw. 

27 	NEW SECTION. 	Sec. 15. 	If any provision of this act or its 

28 application to any person or circumstance is held invalid, the 

29 remainder of the act or the application of the provision to other 

30 persons or circumstances is not affected. 
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ORDINANCE NO, G-  1746  

AN:ORDINANCE:.AMENDING,THE ZONING-ORDINANCE 
TO AUTHORIZE PURCHASE. OR CONDEMNATION OF 
NONCONFORMING USES; DEFINING AND REGULATING 
ADULT--BOOKSTORES 	T»  r.  .  T 	A ,,"-.1  

--ESTABLISHMENTSAND ADILLT_SHEATRES4erD 
DECLARING. AN  EMERGENCY:, 	- 

- WHEREAS, it is recognized that there are Some uses 

which, because of their very nature, are recognized as 

having serious objectionable operational characteristics, 

particulary when several of them are concehtrated under 

certain circumstances thereby having a deleterious effect 

upon the adjacent areas; and 

--WHEREAS, special regulation of these•uses is‘necès- 

sary th insure that .these adverse effects will not contribute 

to the blighting or downgrading of the shrtounding neighbor- . 

• hoods;* and- 	 . 

WHEREAS, these uses include adult bookstores, adult 

metionpicture - theatres, and adult live•entertaintent estab- 

lishments; and 

WHEREAS, the primary control or regulation is for the . 

purpose of preventing a concentration of these uses in any 

one area, 

NOW, THEREFORE; BE IT ORDAINED BY THE COUNCIL OF THE 

CITY OF PHOENIX as follows: 

SECTION 1. That Appendix A of the City Code, the 

Zoning Ordinance,  is  hereby amended as follows: ' 

A. Amend Section 10 6  Nonconforming Uses, by the addi-
tion  of a new subsection D  cd  read as follows: 

The'City Coundil by  ordinance may»authorize 
the acquisition of private property by pur- 

- - 

	

	.chase or condemnation for the removal of • 
noncOnforming uses and structures." 

B. Amend Chapter II, Definitions, by the addition of the 
following definitions:, 



"Adult Bookstore 	Establishment: 

1. HaVing as a substantial portion of'its stock 
in trade, books, - magazines andother,periodi, 
cals depicting, describng or relating'to 
'specified sexual actiVities', or which are 
characterized by'their'etphasia on'matter'_ 
depicting, .describing or relating 1 -.Ospecd.'- 
fied anatomical areas'; or 	 . 

2. Having as a substantial portion  of its stock  
in trade,. books, magazthes 'ad-ether perioai-
cals and which excludes all minors from the 
•prgmises or a , section thereaf.." , 	, 

"AduIt,Live Entertginment-Zstablishment: • 	. 	• 

.An establishment  which,features toplessor 

	

eo'Èt-151freeà—dancers, go-go dancers, exotic 	• 
.dancers„strippers, or'similar entertainers." 

"Adult Theatre..  ',An enclosed building or open-air 
drive-in theatre: 

1. Regularly used far presenting any film or plate 
negative„.film-or plate positive, film or  tape_ ._ 
designed to be projected on a screen for,exhibi- 

•,.': tion, !..or films, glass slides or transparencies, 
either in negative or positive form, designed 
for.•exhibition by projection, on a screen de, 
piCting, describing or relating to 'specified 
sexual activities' or characterized by en' 
emphasis on matter depicting, describing or 
relating to 'specified anatomical areas ; or' 

J2. Used for presenting any film or plate negative, 
film or plate positive, film.or . tape designed to 

..be•projected on a screen for exhibition, or • . 
.films, glass slides or transparencies, either 

' in negative or positive form ;  designed,for ex-
hibition by projection on a screen and which 
regularly excludes all minors.".• 	 • 

"Specified Sexual Activities: 	 • 

1.:.Human genitals in a state of sexual stimulation 
or arousal; 

2. Acts of human masturbation, sexual intercourse 
•.cir.sodomy; 

3. Fondling or other erotic touching of human geni-
tals, pubic region, buttock or female breast." 

• 
"Specified Anatomical•Areas: 

I. Less than completely and opaquely covered: . 

(a) Human genitals, pubic region, (b) buttock, 
and; (c) female , breast below a point immediately 
above the top of the areola; and 

2.  Han  male genitals in a discernibly turgid 
state, even if completely and opaquely covered." 
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C. Amend Section 416- 0  PerMitted . bSeS, - by amending 
the following permitted uses to read  as  follows: 

"BOOkseliers -and Rentalelit'adUlt,bOokStores. 

Magazines, aetéitEales',-exCept.adult:bOOstores." 

D. Amend Section-417ettitted''Dses",by,th“ddition 
of the following perMitted'uSes iri ptoperelphe 

'betical sequence to read as follows: 

• "Adult Bookstore, Adult Theatre, Adult Live 
_ :Entertainment,Establishment, subject .to..thé, 
''f011oWing'Ponditions ar -liMitetions: - 	- 

. 	. 
" 	'Note of- thebové listed uSés -marbe located ,  

within 100,feet_of any use.in the .samq , 
• 'catégory or anj-Other tiSe listed -ablivéï and' 

. 	_ 	. 
Noné.'nf'+hihème 	 heileCated- 
whin 500.fee of a Public or private school 
accredited: by' the State of Ariiona - dr:any oT 

tb,,âj_QL1QY-iag_ua.e-4=s.: REr43,,RE735, 
RE-24, R1-18, R1-14, R1-'10, - R144-, - R1=6, R-3;' ' 
R-4, R-4A, 	S-1, PAD-1 through PAD-,.15; 
unIeSs -a  petitidnre. ---  
reanirement sieled by fiftv-one (51).pel 
Cif-those persOns -residing Within"a'500-f-FJe" 

,dj.i qt the -p-rgposed:loçatigpris.recetved  
"- - 'andIfiud by the eianning Oirecttir,- in-  - 

which  case the City Council may waiyg this 
• requirement. 	 ' 

•
- . 	_ 

'3: 'LiVe Entértàinmént SubIedt -tcS a Dsé' Permit. 

These prpviSionS nôt'beconettued -éS' 
permitting any use or act which.is 

• wise . prohibited or made buniuhabia' 

•
. 	. 

SECTiON'2. WHEREAS;'theMediate - Operetitin of the 

'-provisioni of thie -Ordinancé is néCeiàary fOr'the'preSerVetiOn 

of the public peace, health and safety, an EMERGENCY iS-Sereb 

declared to *exat,:and'hia 	 force 

and effect from and after its passage- by the'doüncil'as reciUired 

by ther . CitY CharPer and ià'héreby exeMpteâ from the: referendum 
. 	_ _ 	, clause of said'Chartér. ; - 

„ : PASSED by the  Coincilof the City of  Phoenix  this 8 

day  of 	• 	NOVÊMbER  

MARGAR ET- T. HANCE 
R 

•" ATTEST: 
D9.21N4 cur-p.Tsou 

APPROVED AS TO.FORM: 
L VERDE RHUE 

City Clerk 
' 

City Attorney 

REVIEWED BY: 

MARVIN A. ANDREWS 	City Manager 
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ORDINANCE NO. G- 1746 

'''AWORDINANCE AMENDING THE ZONING ORDINANCE 
TO AUTHORIZE PURCHASE OR CONDEMNATION OF 
NONCONFORMINGUSES: DEFINING AND REGULATING 
ADULT  BOOKSTORES, ADULT LIVE ENTERTAINMENT 

--..-ESTABLISHMENTS ,  AND ADULT THEATRES: AND 
DECLARING AN EMIRGENCY‘ 

• WHEREAS, it is recognized that there are some uses 

which, because of their very nature, are recognized as 

having serious objectionable operational characteristics, 

particulary when several of them are concentrated under 

certain circumstances thereby having a deleterious effect 

upon the adjacent areas; and ' 

- WHEREAS, special regulation of these - uses is neces- - 

sary to:insure that àhase  adverse  'effects will not contribute 

to the blighting  or.  downgrading of the surrounding neighbor-

hoods; and 

. .WHEREAS, these uses include . adnit hookstores, adult 

motion  piCture theatres, and adult live entertainment estab-

• lialutents; and , 	•  

WHEREAS, the primary control or regulation is for the . 

-purPose of preVenting a concentration of these uses in any 

one-area, 

' 'NOW, , THEREFORE,.BE IT ORDAINED BY THE COUNCIL OF THE 

CITY F PHOENIX as followsi 	 • 

•• 	-SECTION 1...That:it.ppendix A cf the City Code, the 	- 

, Zoning Ordinance, is hereby amended as follows: 

A. Amend Section 106, Nonconforming Uses, by the addi- 
• • tion of a new subseCtion D co.read as follows: 

• "D. The'City Council by ordinance may authorize 
_ 

 
the acquisition of private property by pur- 

' 	chase or condemnation for the removal of 
nonconforming uses and structures." 

B. Amend Chapter II, Definitions, by the addition or the 
following definitions: 



"Adult Bookstore, An Establishment: 

1. HaVing as a substantial portion of - its stock 
in trade, books, magazines and - pther periodi-
cals depicting, describng or relating to 

•- 'specified sexual activitiesl- or which.are 
characterized by their emphasis on matter 

• depicting, describing : or relating to 'speci-
fied anatoMical-areas',; .or - 

• 
2. Having as a substantial portion of its stock 

in trade,  books, magazines and  other periodi-
cals and which excludes all minors.from the 
premises or a section thereof.. 

”AdultLivg Entertainment-Establishment: 

An:establishment which features topless or 
bottomless dancers, go-go dancers, exotic 
dancers, strippers, orsimilar,  entertainers," 

. ."Adult Theatre. An..enclosed building- or open-air 
drive-in theatre: 

' 1. Regularly Used for presenting any film or plate 
negative,,film—or plate -positive, film or tape__ 

• , designed to be Projected on-a screén 
tion,  or 	glass slides ,or transparencies, 

• . : .either in negative  or positive form, designed 
for, .exhibition byprojection on .a screen de- 

- • • 

	

	geting,- - describing or;rélating to -'specified 
sexual activities' or characterized by an 
emphasis on matter depicting, describing or 

-•relating.ço specified anatomieal•areas'; or - 

: 2.,,-Used.for,preSenting any  film or plate negative, 
—film or_plate.positive filmor.tape designed to 
bei). roieeted on•a screen.for exhibition, or 

• films, glass slides or transparencies, either. 
' in,negative-or positive form, - designedfor ex- 

hibition by projection on a screen and which 
, • 	.regularly excludes- all minors." 

"Specified Sexual Activities; • 

1. ,Human genitals in e state of sexual stimulation 
or arousal; 

2. Acts of human masturbation, sexual intercourse 
.or.sodomy; ■ 	 - 

3. Fondling or other erotic . touching of .human 
. 	tais, pubiC region, buttock.or female breast." 

"Specified Anatomical Areas: 	 •  

1. Less than completelyand opaquely covered: 

•. (à) Human genitals, pubic region, '(b) buttock, 
and (e) female breast below a point immediately 
above the top of the areola; and 

2. - Human male genitals in a discernibly turgid 
state, even if completely and opaquely Covered." 



C. Amend Section 416-C, Permitted Uses, by amending 
the following permitted uses to read  as  follows: 

"Boôksellers and Rentals, except kdult bookstores. 

Magazines, Retail Sales, except adult books tores." 

D. Amend Section 417-B, Permitted Uses,by the addition 
of the: following permitted uses in proper alpha-
betical sequence to read as follows: 

• "Adult BOokstore, Adult Theatre, Adult Live 
•:Entertainment Establishment, subject to the 

follOWing  conditions or limitations: 

1. None of theabove listed uses marbe located. 
within 1000 feet of any use in the same 
category.or any other use listed above; and 

. 2. None of the above listed use s .  maY be located 
'within 500.feet of a public or private school 

accredited by the State of Arizona or any of 
the following use districts::  RE-43, RE-35, 
RE-24, R1-18, R1-14, R1-10, R1-8, R1-6, R-3, 
R-4, 2.-4A, R-5, S-1,.PAD-1 through PAD-15; 

' unlesS a petition requesting waiver of this 
, -requirebent signed by fifty-one (51) percent 

of those.persons residing within a 500-foot 
. radius of  the proposed location - is received 

. • • and.verified by the Planning Director, in 
which case the City Council may waive this 
requirement. 

3., Live Entertainment Subject to a Use Permit. 

.4. These provisions, shall not be construed as 
permitting any use or act which is other- 

' , i',7ise:prohibited or made punishable by law." 

SECTION 2. WHEREAS, the immediate operation of the 

•-provisions Of this ordinance is necessary for the preservation 

of the public peace, health and safety, an EMERGENOY is hereby 

declared to exist, and this ordinance shall be in full force 

and effect from and after its passage by the Council as required 

by the City Charter and is hereby exempted from the referendum 

clause of. said Charter. ) 
PASSED by the Council of the City of Phoenix this 8 

day of NW/U.9ER 	, 1977. 	 • 

MARGARET T. HANCE.: 

ATTEST: 	, 
DUNA all.,MaTS0 •City  Clerk 

MAYOR 

APPROVED AS .T0 FORM: 	 ACTING 

L VERDE  RHUE -   City Attorney 
REVIEWED BY: 

MARVIN A.ANDREWS 	City Manager 
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»ere Copezei-inKe 
.se4i•vre- 	• • 

, 
§: 14-198 	. . 1977 CUMULATIVE SUPPLEMENT Ire "Pe  §  

. 	 1 
Editor's'. .Note. — The 1971. -amenciMent ., The first 1973 amendment deleted.Craven and 001/ le, 

deleted Brunswick, .Camden, Macon and.Tyrrell the second 1973 amendient  deleted Stanly from 
from the list .  of exempt -counties. . „ 	the list of exempt counties. 

. 	. 	 . 	 . . 	 . 	. 	 , . 	 . 	.. 

	

. 	 .. 	. 
' §. 14-198: Repealed by  Session  Laws 1975, ci402.'  • , 

§ 14-202.1. Taking indecent libertiei With Children.— (a.) •A perscin is guilty 
Of takinginclecent liberties v,-,ith .children if, being 16 year§ of  age Or more and 

. at,least 'five yearà elder than the 'child in qUestion, he  either: . . ' • 
(1) Willfully, takes or attempts to take any immoral, iMproper, or indecent 

: '• . •• i liberties With anychild of either 'seX under the age of ,16 years for the . 	„... . 

	

pii rpoSe Of arousing or gratizynig sekual 'desire;  or 	. . 
. . 	(2) Willfully commits or.attempts to commit any lewd or laseiVidus.act upon 	. : • . . or with the body or ariv part ormember of thebody of any Child of either . 	, 

	

' • 	. sex under the age of" 	rsa .15 ye. 	
., , 

(b) Taking iiideeent liberdes verth c1-4.1.dren.is  alele .-yunliable_hyfine, 
;in-enr.isonnrent-for-not-reore-than oth:(19.5o, c. 764; 1915, c. 779.) 	. 	. . 	... 	, 	, 

.. 	. 	 . . L et 1 el - , 
Editor's Note. — The 1975 amendment, . This .section condemns those offenses of an 

effective, Oct. 1, 1975, rewrote this section_ ' ,, unnatural sexual na=ure against children under Sek- 

	

'This section and '§ 14-177. etc. — ‘- - 	16 years of ageby.persons oVer 16 years of age - 
Sections 14-177 and this  section  Can be whiCh cannot be reached  and ptinished under the 

reconciled. and both declared to be operative ' provisions of § 14-177. State v. Copeland, 11 N.C. 
without repugnance: -  State v. "Copeland,11 N.C› ' App. 516, 181.S.E.2d 7i2;  cert. 'denied, 279 N.C. 
App. - 516, 181 SS.2d 722,-cert. denied; 279N.C.-512 183 S.E.2d 683 (1971). • ' 
512..183'S.E.211 -  688 (1971)." - 	' 	. .. - _ _ Because  the  two 	offenses are separate and _  

Section 14-177 condemns crimes 'against .  '-distinct and the constituent elements are' not 
nature whether committed against aduirs or identical, a violation of this section is not a lesser 
children. State v. Copeland, 11 N.C. App. 515, included. offense of the crime against nature 
181 S.E.2d 722, raft. denied. 279 N.C. .512, 133 de:SCribed in 114-177. State r. Ccipeland, 11 N.C. 	.- 
S.E.2d 68.3 (1971). 	 App. 516, 181 S.E.2d 722, Cert: denied, 279 N.C. 

This section cendemns other acts against 512, 183 S.E.2d 6_13 (1971). 
children than. Unnatural sexual ales. State v. '- : , Applied in State v.  Wells, 31 N.C. App. 736, 
.Copeland. 11 N.C.,App. 516; SI S.E.24..722. cart.: r  gso S.E.24 437 (1976).  , 
denied, 279 N.C. 512..g3 s:E.:-.1.ii 68i - mni.... . . . : • . . 	, . 	• 	. . 	 . . 	 . 	. 	. 	., 	 . 

	

. 	. . 	 . 	. 	. 	 . 	 : . 	. 	. • • 	• 	.. - 	- 	. 	.. 	. 	 . 
-• .§§44-202.2 to  14202.9: Reser.'ed . for future codification purposes. : • • •: 

Awn= 26A. 

Adult  Establishments.  

§ 14-202.10. Definitions. 	As used:in eis Article: 	- 	- 	• 
(1) "Adult bookstore" means a bookstore" having as à preponderance of its 

, publications books,  magazines,  and other periodicals which are 
distinguished or characterized by their emphasis on Matter depicting, 
describing-, or relating to specified sexual ezdvities or specified 
anatomical areas, as defined Ln this section. 

(2) "Ad-alt establishment" means an adult bookstore, adult motion picture 
theater, adult mini motion picture theater, or a massage business as 
defined in this section. 

(3) "Adult motion picture theater" means an enclosed building with a 
capacity of 50 or more persons used for presenting motion pictures, a 
preponaerance of which  are distingnished or characterized by an 

" emphasis on matter depicting, describing, or relating to specified sekiial 
activities or specified anatomical areas, as defined in:this  section, for 
observation by patrons therein_ 
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(4) "Adult mini motion picture theater" means an enclosed building with 
a capacity for less than 50 persons used for presenting motion pictures, 
a preponderance of WhiCh are distinguished or characterized by an 
emphasis on matter depicting, describing, or relating to specified sexual 
activities or - specified anatonlical areas, as defined in this section; for 
observation by patrons therein. 

(5) "Massage" means the Manipulation of body Muscle or tissue by rubbing, 
stroking, kneading, or tapping, by hand or Mechanical device. 

(6) "Massage business" means any establishment or business wherein 
massage is praCticed, inchiding establishments Commonly known as 

•health clubs,' physical  culture studios, Massage studios, or massage 
parlors.  

: (7) 'Sexually oriented; déviées" means witheut limitation any artificial or 
simillated specified anatoinical area or other device or paraphenalia 
that is designed in whole or part for specified sexual actiVities. 

(8) "Specified .anatômical areas" means: 
a. Less than completely and opaquely covered: (i) human genitals, pubic 

region; (ii) buttock, or (iii) female breast below a point immediately 
above thé top of the areola; or 

b. Human male genitals in a discernibly turgid state, even if completely 
and opaqiiely ccivered. 

• (9) "Specified Sexual activities" means: 
a. Human genitals in a state of seXual, stimulation or arousal; •  

b. Acts of WU-Ilan masturbation, sexual intercourse or sodomy; or 
, 	c. Fondling or other 'erotic touchings of human genitals, pubic regions, 

:buttocks or female breasts. (1977,  c.987, s. 1.) 

Editor's•Note. — Session Laws 1977, c. 987, 
s. 2, makes this Articlé effective Jan. I; 1978. 	 • 

14-202.11. Restrictions as to adult establishments. — No building, 
premises, structure, or other facility that conta.ins any adult establishment shall 
contain any other kind of adult establishment. No building, premises, structure, 
or other facility  in  which sexually oriented devices are sold, distributed, 
eXhibited, or contained shall contain any adult establishment. (1977, c. 987, s. 
1.) . 

14-202.12. Violations; penalties. — Anyperson who violates G.S. 14-202.11 
shall be guilty of a misdemeanor and shall i be mprisoned for a term not to exceed 
three months or fined an amount not to exceed three hundred dollars ($300.00), 
or both, in the discretion of the court. Any person who has been previously 
convicted of a violation of G.S. 14-202.11, upon conviction for a second or 
subsequent violation of G.S. 14-202.11, shall be guilty of a misdemeanor and shall 
be imprisoned for a term not to exceed six inonths or fined an a.mount not to 
exceed five hundred dollars ($500.00), or both, in the discretion of the court. 

• . 	ARTICLE 27. • 
• • 

Prostitution. 
0 14-203. Definition of terma. 

Applied in State` v. Bethea, 9 N.C. App. 544, 
176 S.E.2d 904 (1970); Brown v. Brannon, 399 F. 
Supp. 133 (M.D.N.C. 1975). 

(1977, c. 987, s. 1.) 	. 

Quoted in State v. Demon, 26 N.C. App. 14, 
214 S.E.2d 781 (1975). 
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HART BOOK STORES, INC.; et 	- 
petitioners, v. „Rufus EDMISTEN, - 

et at;--  No. 79-1352. 4' 	. 
Facts and opinion, D.C., 450 F.Supp. 904; 

612 F.2d 821. 

, June 16, 1980. Petition for writ of eel:tic>.  
rari to the United States Court of Appeals 
for the Fourth Circuit denied. 

Mr. Justice BRENNAN and Mr. Justice 
MARSHALL woUld grant the petition for 
Certiorari, rèrerse the judgment of the 
Court of ApPeals and reinstate the jtidg-
rnents of July 21, 1978 entered in the Unit-
ed States District  Court for the Western 
District  of North Carolina and of April 21, 
1978 entered in the United States District 
Court for the Eastern District of North , 

 Carolina declaring unconstitutional N.C. 
G.S. Sections 14-202.10 tci .12.: 
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_HART. BOOK STORES,  DC.  v. EDMISTEN • 821 
. Cheasel2F241821 (1979) 	. 

. 	 ., 
groups . . 7  to enforce not public reg- 	torney for 5tif Judicial Distriêt; Edward 
ulations written by public . authority but -- W. Grannie, Jr., District Attorney for 
regulations for the insurance business 	12th Judicial District; Wade Barber, Jr., 

•  which they wrote themselves." . 91 Cong 	District Attorney for 15(b) Judicial Dis- . 
-" Rec. 1485 (1945) (rem-irks of Sen.-0'Maho- trict; C. D. Knight, Sheriff, Orange 

. 	- 	- 	• 	; 	- 
 ney). 	- 	
County, North Carolina; Herman Stone, 

.- • 	. 	_ ' •.. . 	. - 	Chief of Police, City of Chapel Hill, 
North Carolina, Appellants. - 

I respectfully dissent. 

• . 

• - 	. 
• U. T. INCORPORATED, a Georgia Corpo-

ration, d/b/a Camei.a's Eye Bookstore; 
, and Mind's Eye, Inc, a North Carcalina 
.Corporation, d/b/a as Mind's Eye and, 

- Imperial Book -Store, Appellees, 
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North Carolina appealed from a judg-

ment of the United States District Court 
for the Eastern District of North Carolina, 
Franklin T. Dupree, Jr., Chief Judge, and a 
judgnient of the United States District 
Court for the Western District of North 
Carolina, James B. McMillan, J., 450 
F.Supp. 904, holding unconstitutional a 
North Carolina statute providing that a sin-
gle building that contains an adult book-
store, adult- theater, an adult minitheater, 



• • Reversed. 

1. Constitutional Law it:90.1(4) 
Obscenity c:=.,2 

Michael K. Curtis, Greensboro, N. C. 
(Smith, Patterson, Follin, Curtis, James & 
Harkavy, Greensboro, N. C., Thomas F. Lof-
lin, 111,  Loflin, Loflin, Galloway, Leary & 
Acker, Durham, N. C., on brief), for appel-
lees. • • 

Before JEAN S. BREITENSTEIN, Unit-
ed.  States Circuit Judge for the Tenth Cir-
cuit, sitting by designation, and WIDENER 
and PHILLIPS, Circuit Judges. 

JAMES DICKSON PHILLIPS, 'Circuit 
•Judge: 

The issue on these consolidated appeals is 
the constitutionality of a North Carolina 

statuté providing thai a single building that 
contains . an adult bookstore, adult theater, 
adult mini-theater, massage parlor, or 'sexu-

al device wares cannot -  contain a second 

such "adult establishment." I Two federal 
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massage parlor, or sexual device wares can-
not coritain a second such adult establish-
merit. The Court of Ap'peals, James Dick-. 

'son  Phillips, Circuit Judge, held that the 
statute did not violate the First Axnend-
ment, did not deny 'equal protection, was 
not unconstitutionally vague, and did not 
'violate the constitutionally protected right 
of privacy. 

North Carolina statute providing that 
'single bidlding that contains adult book-
store, adult theater,' and adult minitheater, 
massage parlor, or sekual device wares can-
not contain a second such adult establish-
ment did not violate First Amendment:. 
G.S.N.C. §§ 14-202.10 to 14-20212; U.S.C. 
A.Const. Amend. 1. 

• 2. Constitutional Law (32.282 

	

Obsenity .r3.2 	• 	• • 
• North Carolina statute •providing•  that 

single building that Centains adult book-
store, adult theater, adult minitheater, mas- 

. 'sage parlor, or sexual device_wares cannot 
contain second such adult establishment did 
not deny equal protection. G.S.N.C. §§ 14-
202.10  to 14-202.12; U.S.C.A.Const. Amend. 

• 14. 

• 3. Constitutional Law .3=42.2(1) ' 
• Proprietors of adnit bookstores did not 

have standing te a.ssert unconstitutional 
vagueness of North Carolina statute provid-
ing that - single buildhià that contains adult 

. ..beolcstor•e, adult.  thea.ter, adult minitheater, 
massage parlor, or sexual device wares can-
not, contain second such adult establish-
ment, in that their stores were clearly with-
in statutory terms. G.S.N.C. §§ 14-202.10 
to 14-202.12; U.S.C.A.Const. Amend. 14. 

	

4.. Obscenity e=.2 	, 
• North Carolina statute providing that 

. single building that contains adult book-.  

store, adult theater, adult minitheater, mas-
sage parlor, or sexual device wares cannot 
contain second such adult establishment 
was not unconstitutionally vague. G.S.N.C. 
§§ 14-202.10 to 14-202.12; U.S.C.A.Const 

•Amend. 14. 

5. Constitutional .Law .2-82(10) 	• 

Obscenity 4=2 	 . • 

• North Car.olina statute providing that 
single building that 'contains adult book-
store, adult theater, adult minitheater, mas-
sage parlor, or sexual device wares cannot 

'contain second such adult establishment did 
not violate constitutional right of privacy. 
G.S.N.C. -§§ 14-202.10 to 14-202.12; U.S.C. 
A.Const. Amend. 14. 

.. • - 

• Arnold Loewy, Professor of Law, Univer-
sity of eorth Carolina, Chapel Hill, N. C. 
(Rufus L. Edmisten, Atty. Gen., Marvin .  
Schiller, Asst. Atty. Gen., Raleigh, N. C., on 
brief), for appellants. 

1. N.C•Gen.Stat. § 14-202.10. Dermitions.—As 
usecl in this  Article:  

(1) "Adult bookstore" means a bookstore 

having as a preponderance of its pubuc.s- 
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speech and press, equal protection, vague- ••• 
ness and privacy objections. 

district courts determined, in separate suits 

broUght by the proprietors of affected  es-
tablishments,  that the statute abridged 

freedoms of speech and 'Press protected by 
the First and Fourteenth Arnendments, the 

requirement of equal protection impoied by 
the Fourteenth Amendment, the due proc-

ess proscription against vagueness, and the 

right of privacy guaranteed by the Consti- 

tution. On the defendant's appeals, consoli- . 
dated in this court,, we conclude that the 
Supreme Court decision in Young v. Anyari-

can Mini Theatres,loc„,421 U.S.  50,96  S.Ct. 
2440, 49 L.Ed.2d 310 (1916).  essentially con-. 
trois  decision here  and  requires réversal. 
We do so, and sustain the statute over free 

• tions, books, magazines, and other periodi-
cals which are distinguished or *characterized 
by their emphasis on matter depicting ,  de-
scribing,  or  relating to specified sexual activi-
ties or specified anatomical areas, askiefined 
In this section. 
(2) "Adult establishment" means an adult, 
bookstore, adult motion picture theater, adult" 
inini  motion  picture theater,' or a massà-ge 
business as defined in this•section. 	- 
(3) "Adult motion picture theater" means an 
enclosed, .building with a capacity  of  50 or 
more persons 'used for presenting motion pic-
tures, a preponderance of-which are distin-
guished or chàracterized by an emphasis * on 
matter depiçting, describing, or relating to 

, specified sexual activities• or specified ana-
tomical areas, as defined in this section, for 
observation by patrons therein. • • 
(4) "Adult' mini motion  V  picture theater" 
means an enclosed building with a capacity 
for less than 50.  persons used for Presenting 
motion pictures, a péeporiderance of which 
are clistinguished or characterized by an-em-
phasis on matter depicting, describing, or re-
lating to specified seXual activities or speci- • 
fied anatomical areas , as . defined in this sec-
tion, for observation by patrons therein. 
(5) "Massage" means the manipulation of 
body muscle or tissue by rubbing, stroking, 
kneading ,  or tapping , by.  hand or m'echanical 
device: -. 
(6) "Massage business" means any establish-
ment or business-wherein massage is Prac-
ticed, Including establishments commonly 
known as health clubs; physical culture stu-
dios, massage studio, or massage parlors. 

, (7) "Sexually oriented devices" means with-
' .out limitation any artificill . or simulated 

specified anatomical area or other device or 
paraphernalia that is designed in v.lole or 
part for specified sexual activities. 

- 
The Statute under. attack prohibits the 

location of any one "adult establishment" in 

the same "building, premises, structure, or 

other facility" occupied by another adult 
establishment or sexual device vendor. 
N.C.Gen.Stat. § 14-202.11. "Adult estab-
lishment" is defined to include adult book-
stores, adult motion picture theaters, and 
adult mini-theaters, having a "preponder-

ance" of wares "distinguished or character-' 
ized by an emphasis. on" matter depicting, . 	. 
describing, or relating to specified sexual 
activities or specified anatomical areas," 
and  also to include massage businesses. Id. 

• 
, . (8) "Specified anatomical areas" means: 	. • 

a. Less than completely and opaquely cov-
ered: 
(i) human genitals, pubic region, (ii) buttock, 
or (iii) female breast below a point immedi-
ately above the top of the areola; or 
b. Human male genitals in a discernibly tur-
gid state ,  even if completely and opaquely 
covered. 	v 	V •• • 
(9) "Specified sexual activities" means: 
a. Huma.n genitals In a state of sexual stim-
ulation or arousal; 
b. Acts of human masturbation, sexual •in-
tercpurse or sodomy; or • . 	. 
C  . Fondling or other erotic touchings of hu-
man genitals, pubic regions ,  buttocks or fe-
male breasts. : • 
§ 14-202.11. Restrictions as to adult estab-

lishments.—No building,*premiSes, structure or 
other facility that contains any adult establish-
ment shall contain any éther kind of adult es-
tablishment No building, prernises, structure 
or other facility in which sexually oriented de-
vices are sold, distributed, exhibited, or con-
tained shall contain any adult establishment. 

§ 14-202.12. Violations; penalties.—Any 
person "who violates G.S. 14-202.11 shall be 
guiltY, of a misdemeanor and shall be  impris-
oned for a terrn not to exceed three months or 
fined an arnount not to exceed three hundred 
dollars (S300.00), or both; in the discretion of 
the court.: Any person who has been previous-
ly çonvicted of a violation of G.S. 14-202.11 ,  
upon conviction for a second or subsequent. 
violation of G.S. 14-202.11, shall be guilty of a 
misdemeanor and shall be imprisoned for a 
term not to exceed six months or fined an 
amount not to exceed five hundred dollars 
(S500.00), or both, in the discretion of the 
court 

"P 
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§ 14-202.10. "Speèified sexual activities" 
and "specified anatomical areas" are 
defined as sexually explicit or erotic things. 
Id. . Violations are made misdemeanors, 
punishable by fines up to $500 and impris-
onment 'up to six months. Id. § 14-202.12. 

• Civil actions challenging the statute in 
the Eastern and Western Districts of North 
Carolina requested injunctive and declare-
torY relief. The proprietor-plaintiffs al-
leged, and the district courts below found, 
that the statute limited plaintiffs' ability to 
choose the types of material to be sèid or 
exhibited in their stores; that in order to 
avoid prosecution, the plaintiffs who sold 
both books and films emphasizing sexual 
matters were obliged to acquire a prepon-

-der-ance of non-sexually-oriented books in 
•order to  continue the exhibition of sexually-
oriented films; and  that all of them aban-
doned the sale of sexual devices in order to 
comply with the statute. The 'plaintiffs 
alleged that these changes increased the 
cost of doing business though none went so 
far as to contend that they had been forced 

, close their establishments -6r that ilieir 
'demise wa.s imminent as a result of their 
complia.nce with the statute. 

- 
On the basis of these findings, one dis-

trict court held in consolidated actions, Hart 
Book Stores, Inc. v. Edmisten, 450 F.Supp. 
904 (E.D.N.C.1978), that the North Carolina 
statute violates the First Amendment and 
the equal protection guarantee of the Four-
teenth Amendment, in that it allows, with-
out sufficient justification, a "significant 

•intrusion" into businesses dealing in mated-
als'protected by the First Amendment. Id. 
at 906. The court further concluded that 
Young v. American Mini-Theaters, Inc., 427 
U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976) 
did not apply because the North Carolina 
statute, unlike the ordinanc,e upheld in 
Mini-Theatres, was not a true zoning law. 
450 F.Supp. at 906-07. 

In U. T. Inc. v. Edmisten, Nos: 77-365 
and 77-366 (W.D.N.C. July 24, 1978), the 
other district court also found that the stat-
ute contravened freedom of speech and 

- 
equal protection. Additionally, the latter 
court « held the statuie unconstitutionally 
vague and in violation of the right of priva-
cy. Id., slip op. at 4-5. Finally, that court 
also concluded that Mini-Theatres did not 
control the case before it and was .not incon- 

•sistent with its ruling. Id. at 6. 

• Unlike the district courts, we consider 
that the Suprerne Court- decision in Mini-
Theatres, upholding 'a Detroit ordinance 
that prohibited locating.  "adUlt" establish-
ments within one thousand feet of each 
other, essentially controls decision here. 
Since much of our analyàis parallels and 
draws from the Mini-Theatres analysis, it 
seems appropriate at the outset to summa-
rize the salient factual aspects of that case, 
comparing them with comparable aspects of 
the instant cases, and their to summarize 
what appear tè us the critical features of 
that decision. 

Vie Detroit ordinance' prohibited "more 
than two [regulated] uses within one thou-
sand feet of each other," id. at 54 n.6, 96 
S.Ct. at 2444 n.6, and defined regulated uses 
as adult bookstores, adult motion picture 

-theaters, adult ,rnini motion picturé •thea-
ters, cabarets with nude or partially-nude 
entertainment, and alao dance halls, bars, 
pziol halls, public lodging facilities, second-
hand stores, pawnshops, and shoeshine par-
lors,  d.  at 52 n.3, 96 S.Ct. 2440. The ordi-
nance defined adult bookstores, adult thea-

. ters, and adult mini-theaters as those "dis-
tinguished or characterized by an emphasis 
on matter depicting, describing or relatink 

•t,o 'Specified Sexual Activities' or 'Specified 
Anatomical Areas:" id. at 53-54 n.5, 96 
S.Ct. at 2444 n.5, and defined those sexual-
ly-explicit, activities or .areas in terms virtu-
ally identical to the North Carolina statute, 
Id. at 53 n.4, 96 S.Ct. 2440. 

In addition to their similar terms and 
definitions, both the Detroit and North Car-
olina laws essentially regulate in similar 
'fashion the 'place and manner of "adult 
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establishment" operatiens. The fundamen-
tal effect sought by both is geographic dis-
persal of these operations, in an obvious 
attempt to reduce adverse external effects 
perceived to result from a concentration of 
"adule activitie.s. They differ only in the 
methods chosen to force dispersal: Detroit 
permits adult bookstores, theaters, and 
mini-theaters to operate only if they arè at 
feast 1,000 feet from any other adult estab-
lishments and other regulate-d uses, while 
North Carolina perrnits such adult book-
stores, theaters, and mini-theaters to oper-
ate only if they are in a different building 
and on different premises from •any one. 
suCh adult.  establishment and other regulat-
ed uses e., 'massage parlors or sexual .  
device vendors). 	' 	. • 	• . 

-• • 	' 	 . 
wo other differences must be noted. 

The Detroit ordinance was an amendment 
to an exi.sting "Anti-Skid .Row Ordinance," 
adding adult establishments to a group of 
Previously regulated usés. The Detroit or-
dinance did not affect existing.  establish-
ments but only the location of new ories, 
while the North Carolina s.  tatute affects-; 
existing as well  as future adult establish-
ments, but allowed a six month grace peri-
od between the statute's passage and its 
effective date. While we do not consider 
the.se critically distinguishing, they deser-ve 
and are given specific attention in subse-
quent discussion." 

The majority opinion in Mini-Theatres re- 
jected arguments that the Detroit ordi- 
nance violated  the  First Amendment . 
through prior restraint or vagueness, 427 

2. 

U.S. at 58-63, 96 S.Ct. 2440, and then in a 
four-meMber plurality opinion, with the 
concurrence of a fifth justice in the result, 
rejected arguments that the. law violated 
the First Amendment or equal protection as 
a classification on the basis of content and a 
disparate treatment of the resulting classes, 
id. at 63-73, 96 S.Ct. 2440 (plurality opinion 
of Stevens, J.); id. at 75-76, 96 S.Ct. 2440 
(Powell, J., concurring). The plurality opin-
ion was apparently premised on the four 
Justice? finding of a "lesser" First Amend-
ment protection for erotic material, which 
permits reasonable regulation of such mate-
rial in furtherance of a legitimate govern-
ment interest. 3  Justice Powell did not 
reach' this isstie-  in his concurring opinion, 
but indicated that he was not inclined t,o 
agree with the plurality's approach,3  while 
the four: dissenting justices emphatically re-
jected any  notion of a diminished First 
Amendment protection for erotic materials. 
Id. at 96, 96 S.Ct. 24.40. 

'hile simply as a matter of stare decisis 
>ye consider the holding in Mini-Theatres 
dispositive of the central issues in these 
appeals whether the rationale be that of the 
plurality or of Justice Powell concurring, 
we prefer to rest our holding on the reason-
ing emplOyed by Justice Powell. With 
we 'think that regardless of the level of 
First Amendment protection to which sexu-
ally-explicit publications 'and films (erotic 
materials) are 'entitled, a sufficient justifi-
cation for any incidental burden produced 
by the location regulation involved here is 
provided by an important and substantial 
state interest under the test in United 

— 	• 	 • 
• 	: 

But few of us would march our sons and 
daughters off to war to.preserve the citizen's • 
right to see'"Specified Sexual Activities" ex-
hibited in the theaters of our choice. 

427 U.S. at 70, 96 S.Ct. at 2452. 

3. "1 do not' think we need reach, nor am 
Inclined to agree with,  the holding in Part III 
(and supporting discussion) that nonobscene, 
erotic materials may be treated differently un-
der First Amendment prinCiples from other 
forms of protected expression." Id. at 73 n.1, 
96 S.Ct. 2440. 

tElven though .we recognize that the First_ 
Amendment will not tolerate the total sup-
pression of erotic materials that have some 
arguably artistic value, it is manifest that 
society's interest in protecting this type of 
expression is of a wholly different, and less-
er, magnitude than the Interest in untram-
meled political debate that inspired Voltaire's 
immortal comment. 'Whether political orato-
rY or philosophical discussion moves us to 
applaud or to despise what is said, every 
schoolchild can understand why our duty to 
defend the right to speak remains the same. 
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II 
[1] We find the North Carolina statute 

to be merely a regulation of th è place and 
manner of expression, without proscription 
of that  expression, of the type not forbid-
den by  the  First Amendment See Califor-
nia v. LaRue, 409 U.S. 109, 117 . n.4, 93 S.Ct. 
390,34 L.Ed.2d 342(1972);  Grayned v. City 
of Rockford, 408 U.S. 104, '115, 92 S.Ct. 

33 L.Ed.2d 222 (1972); Cox v. New 
Hampshire, 312 U.S. 569, 576, 61 S.Ct. 762, 
85 L.Ed. 1049 (1941). The essential regula-
tion is of location. The statute prohibits 
dissemination of sexually-explicit materials 
in places where a building or premises is 
occupied by more than one adult bookstore, 
adult' theater, adult mini-theater, massage 
parlor, or sexual device vendor. This essen-
tially exhausts'ihe force of the regulation. 
Dissemination .  of the affected' materials in - 
the myriad of other • available locations is . 
not restricted. As both thè plurality and 
'concurring opinions in Mini-Theatres agreed 
in considering the analogous erdinance be-
fore that Court: ". . what is ulti-
mately, at stake is nothing more than a 
limitation on the Place where adult films 
may be exhibited," id. 427 U.S. at 71, 96 
S.Ct. at 2453 (plurality opinion), because the 
"ordinance is addressed only to  the places  at 
which this • type of expression may be 
presented," id. at 78-79, 96 S.Ct. at 2456 

- (Powell, J.,- concurring). Accord; Northend 
Cinema, Inc. v.. City of Seattle, 90 Wash.2d -
709,585 P.2d 1153, 1158 (1978) (en banc). If 
it c:an be thought that there is any further 
aspect of the regulation, it relates simply t,o 
the manner in which the materials may be 
disseminated. The North Carolina statute, 

• like the Detroit ordinance, is aimed at pro-
hibiting a ".superinarket" marketing tech-
nique that offers for sale or exhibition 'at 
one business locati •O'n a variety of sexual 
wares- in addition to printed mat.. • 

Comparable regulation of sPecific tech -
niques and methods of commerce in erotic 
materials has nof been thought violative of 
First Amendment values.4  
sive storefront displays); Borrago v. City of 
Louisville, 456 F.Supp. 30, 32 (W.D.Ky.1978) 

States v. O'Brien, 391 U.S. 367, 88 S.Ct. 
1673, 20 L.Ed.2d 672 (1968). That test sus- 
tains a regulation primarily of conduct or 

noncommunicative aspects of protected ma-. 

 terials that imposes ait incidental burden on 

expression 11] if it is within the constitu-

tional power of the Government; [2] if it 

furthers an important or substantial gov-
ernmental interest; [3] if the governmental 

interest is unrelated to the suppression of 
free expression; and [4] if the incidental 
restriction on . • First Amendment 
freedoms is no greater than is essential lo 

the furtherance of that interest" Id. at 
377, 88 S.Ct. at 1679.. In. Mini-Theatres 
Justice Powell 'round that (1) regulation of - 
the ton' tion of adult establishments; ai of 
any other businesse,s, was within the police 
power, 427 U.S. at 75, 80, 96 S.Ct...  2440; (2)- 
such recitation -furthered important and 
substantial state interests in preventing 
neighborhood deterioration' and crime, id. at 
80, 96 S.Ct. 2440; (3) these interests were 
directed at secondary effects'of coricentrat-- 
ed adult establishments and not at suppres- • 

'sion of speech, id: at 74-75; 96 S.Ct. 2440; 
and (4) the incidental burden, if any, waS no 
greater .  than essential because the ordi-
nance was directed only at adult -  establish-
ments and not at other bookstoreiand thea-
tet s lacking those secondary •effects,..id. at 
82, 96 S.Ct. 2440. • • 

We believe that the North Carolina stat-
ute also satisfies the O'Brien test. We'will 
first examine the "effect of the stafute on' 
First Amendment-protected expression, and 
then consider that effect in light of the 
other elements of the -O'Brien test. In Part 

•III we consider whether the statute imper-
missibly classifies expression according- to 
its content and treats the resulting classes 
unequally, in violation of equal  protection. 
The contention'that the statute is unconsti-
tutionally vague is discussed in Part IV; 
and in Part V we consider the claim that it 
violates the right to privacy. 
4. See Dover News, Inc. v. City of Dover, 381 

A.2d 752, 755-56 (N.H.1977) (prohibiting offen- 
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So long as protected Materials continue to 
be fully available and public access to them 
Is not substantially impaired, place and 
manner'régulations of this type de not Of- ' 
fend the First Amendment 427 U.S. at 
76-78, 96 S.Ct. 2140. (Powell, J., concur-
ring). The North Carôlina statute, like the 
ordinance in Mini-Theatrés, does not limit 
the total number of adult establishments or 
restrict them to any.one area; nor does it 
ban any type of sexually-explicit material. 
While one district court below found that 
"a. reduction of availability May well occur," 
U. T. Inc. v. Edmisten, Nos. 77-365 and 
77-366, slip op.  nt 3, (W.D.N.C. July 24, 
1978) (emphasis added), that court did not • 
find a great probability of such reduction*  , 
and ,the other actually speculated that the 
statute "logically leads to a proliferation of 

- adult-oriented businesses as:existing estab-
lishments open branch stores to. comply. ," 
Hart Book Stores v. Edmisten, 450 F.Supp. 
904, 907 (E.D.N.C.1978). In fact, it is teo 
early to be certain of the  long-range  effect 
of the law,  on availabilitY of these materials 
to the public. On the record before us, it 
can only be noted that thus far the adult 

•establishrnentaitiVolyed have all apparently 
opted for Compliance -rather than'elosing, so 
that overall availability of the Materials 
weuld seem little affected. 

The Detroit ordinance Upheld in Mini-
Theatres actually imposed a greater re-' 
straint in many respects than does the 
North Carolina statute: Detroit forced dis-' 
persal by a. 1,000 foét distance rather than 
simply to adjacent buildings or neighboring 
premises. Further, it excluded adult estab- 

lishments from any area already occupied 
by any two hotels, motels, bars, cabarets, 
dance halls, pawnshops, poolhalls, or shoe-
shine parlors, while North Carolina does not. 
Finally, the Mini-Theatres ordinance 
defined adult bookstores and theaters as 
those with a "substantial or significant por-
tion" of their materials featuring sexual 
explicitness:, while the North Carolina stet-
ute restricts its definition to bookstores and 
theaters with a "preponderance" of sexually 
explicit materials. Compare Young v. 
American Mini -Theatres, Inc., 427 U.S. at 
52 n.3, 53-54 n.5,96 S.Ct. 2440 with mite 1 
supra.5  

Both district courts thought it of critical . 
significance that the statute imposed a sig- 
•nificant economic burden  on the sale or 
exhibition of  erotic materials. See U. T. 
Inc. v. Ecimisten, slip op. at 2; Hart Book 
Store, Inc. v. Edmisten, 450 F.Supp. at 906. 
While it is obvious that the First Amend-
ment sets limits on the economic burdens 
that can be imposed upon the dissemination 
of protected materials, we simply do not 
find  t 'ose  exceeded by the relocation bur-

. deri involved here. Zoning and other regu-
iations for the public welfare frequently are 
an economic detriment to affected business-

, es; the fact that these carry materials pro-
tected by the First Amendment does not 
exempt them from the consequences of an 
otherwise valid regulation. Again we find 
Mini-Theatres dispositive: 
• The constrainti of the ordinance with re-

spect to location may indeed create eco-
nomic loss for some who are engaged in 

• this business. But in this respect they 

. 	. 
(same). Cf. Developments in the Law—Zon-
ing, 91 Harv.L.Rev. 1427, 1562-63 ik n.81 
(1978) (hours and design regulation of adult 
establishments would not violate First Amend-

'  ment).  

5. In addition to Mird-Theatres, other cases have 
held that analogcus régulations do not substan-
tially restrict access to sexually-explicit materi-
als or the availability of such wares. Northend 
Cinema, Inc..v. City of Seattle, 90 Wash.2d 709, 
585 P2d 1153, 1157 (1978)  (en banc) (Inhere 
13  no evidence that the effect of this ordinance 

• • • • 
• will be a substantial deterrence to protected 

- First Amendment speech. It does not limit the 
total number of adult theaters which may oper-
ate In the City, or significantly inhibit viewers 

• from gaining access to the films."); see Barra-
go v. City of Louisville, 456 F.Supp. 30, 32 
(W.D.Ky.1978); Note, Using Constitutional 
Zoning to Neutralize Adult Entertainment—De- • 
troit to New York, 5 Fordham Urban LJ. 455, 

' .473-74  (1977) (New York regulation "does not 
restrict or prohibit the content availability of 
adult entertainment"). 
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are affected no differently from any oth-
er commercial enterprise that Suffers eco-
nomic detriment as a result of land-use 
regulation. The cases are legion that sus-
tained zoning against claims of serious 
economic damage. . . , . 

The inquiry for First Amendment pur-
poses is not concerned with economic im-
pact; rather, it looks only to the effect of 
this ordinance upon freedom of  expres-
sion. . 

427 U.S. at 78, 96 S.Ct. at 2456 (Powell, J., 
concurring).6 . . 

Becauk we conclude that the challenged 
statute is directed primarily at the noncom.» 
rnunicative aspects of protected expression, 
with only an incidental effect on expression 
itself,7  further analysis under the test in 
United States v. O'Brien, 391 U.S. 367, 88 
S.Ct. 1673, 20 L.Ed.2d 672 (1968) is appro-
priate. The first question is whether the 
regulation lies generally within the consti-
tutional powers of the state. On this there 
can be .no doubt that this statute, like the 
regulation . in Mini-Theatres, is "certainly 
within .the concept of the public welfare 
that defines the limits of-the police power." 

6. See also Borrago V. City of Louisville, 456 
F.Supp. 30, 31 (W.D.Ky.1978) (S250 annual 
license fee and expensive requirement of door 

• attendant to • exclude minors); Airport Book 
Store, Inc. v. Jackson, 242 Ga. 214, 248 S.E.2d 
623, 625, 629 (1978) ($500 licensing  investiga-
tion  fee and employment disqualification for 
convicted felons); Northend Cinema, Inc.  V. 

 City of Seattle, 90 W.-.sh.2d 709, 585 P.2d 1153, 
1160 (1978) (en banc) (location restriction simi-
lar to Mini-Theatres) (the "objection, that sim-
ply having to move to another location or show 
a different type of film is substantial economic 
harm, is Unsupported"). 

7. We reach the same conclusion, via the same 
analysis, whether the statute is challenged as a 
prior restraint, a subsequent restraint , . or as an 
unconstitutional condition, see U. T. Inc.  V. 

 Edmisten, slip op. at 4. 

8. Appellees contend, and both district courts 
below ,  found, that the challenged itatute is not 
a zoning law, U. T. Inc. v. Edmisten, slip op. at 
3; Hart Book Stores, Inc. v. Edmisten, 450 
F.Supp. at 906-07.  White  we db not consider 
this point crucial to our analysis, we would 
note that many zoning enactments prohibit the 
mingling of particular uses in a single building 
just as the North Carolina statute bars the 
combination of adult uses in a single building. 

427 U.S. at 75, 96 S.Ct. at 2454 (Powell, J., 
concurring). Whether or mit the statute is 
a true zoning. law,8  it is a legitimate exer: • 
cise of the police power, under which the 
state may limit the use of private property 
for the public welfare. Village of Belle 
Terre v.  Bornas,  416 U.S. 1,94 S.CL 1536,39 
L.Ed.2d 797 (1974); Euclid v. Ambler Real-
ty Co., 272 U.S. 365, 47 S.Ct. 114, 71 L.Ed. 
303 (1926). • 

_ The next  question  is whether the regula-
tion furthers an important or substantial 
interest. We conclude that it does. North 
Carolina certainly has a substantial interest 
in maintaining a stable, healthful environ-
ment in its• cities. . The legislature could 
reasonably  have determined that the devel-
opment of the "total, under one roof" ap-
proach to the marketing of sexually explicit 
materials  and  devices tended to produce 
secondary: effects' destructive of the general 
quality of life in the neighborhood. While 
there is no formal legislative history of the 
law,-the record does show that the sponsor 
of the legislation .was concerned to bring 
these secondary effects to the legislature's 
attention.6  A legislative determination 

. . 
The Supreme Court  sustained under the zoning 
power an ordinanCe prohibiting the residential 
use of a single dwelling by unrelated Individu-
als in Village of Belle Terre v. Boraas, 416 

- 1, 9, 94 S.Ct. 1536, 39 L.Ed.2d 797 (1974), and 
upheld a regulation proscribing the combined 
use of a single commercial  building for sexual-
ly-explicit entertainment and liquor serving in 
California v. LaRue, 409 U.S. 109, 93 S.Ct. 390, 
34 1...F.d.2d 342 (1972). Many laws prohibit the 
combination of a residential use and a commer- 

• cial use of-a dwelling; see, e. g., Jamison v. 
Kyles, 271 N.C. .722, 157 S.E2d 550 (1967); 
City of Florence v. Turbeville, 239 S.C. 126, 121 
S.E.2d 437 (1961). 

Of course it is irrelevant that the challenged 
exercise of the police power is by a state rather 
than a municipality, even if it be thought im-
portant to qualify the state statute as a "zon-
ing" law of the kind considered in Mini-Thea-
tres. Beth  thé  general police power, and that 
aspect of it realized In "zoning" regulations, 
are reposed originally in the state. State v. 
Joyner, 286 N.C. 366, 369, 211 S.E.2d 320, 322 

" (1975); Allgood v. Town of Tarboro, 281 N.C. 
430, 437, 189 S.E.24 255, 260 (1972). 

9. The sponsoring senator read .to a legislative 
conunittee considering the bill a report from 
the Director of a County Health Department on 
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that the dispersal of the marketing activi-
ties might ameliorate these seckmdary ef-
fects to some extent, thereby furthering" the 
state's interéSt, cannot be thought unrea-
sonable. See Airport Book Store, Inc. v. 
Jackson, 242 Ga. 214, 248 S.E.2d 623, 628-29 

• (1978).16  

Closely entwined is the next element of 
the O'Brien test: whether the state's inter-
est is one unrelated t,o the suppression of 
free expression. . One district court ruled - 
that the statute failed this requirement of 
the O'Brien test. That court concluded that 
"the inescapable inference is.that economic 
harm t,o plaintiffs' businesses was the pri- 
•mary legislative motive." 450 F.Supp. at 
907. We believe that this conclusion misin-
terprets the O'Brien test. The relevant 
question under O'Brien is not whether the 
perceived "legislative motive" for legisla-
tion is unrelated to the suppression of free 

the results of an inspection of several affected 
establishments in Wake County: 

They visited five such establishments. At 
each they saw the usual array of pornograph-
ic publications. They found also cubicles or 
small booths where patrons enter, deposit a 
quarter and —view assorted salacious films. 
Certain of the male customers masturbate 
under the resulting stimulation, 'ejaculating 
upon the floor and walls. The volume of 
semen was so considerable by mid-afternoon 
as to be trickling down the well to the floor. 

. 	. 
Each of the five places checked had such 

cubicles and film 'projecting equipment. 
These numbered from twelve to sbcteen. 
. Though only male customers were seen on 
•this occasion, females are also afforded simi-
lar  attention.  Dildos of every description 
were available for sale, for use on the premis-
es or for removal therefrom. 

• Used condoms littered the floors. The use 
therefor can only be speculated upon. 

When questioned about the mess, the oper-
ators generally observed that it didn't do 
much good to clean up; 'Twas soon all to do 
over again' . . • 

DI Other decisions have found similar location 
restrictions for adult establishments justified as 
zoning to serve the legitimate interests in pre-
serving residential neighborhoods and prevent-
ing urban decay. Nortown Theatre Inc. v. 
Gribbs. 373 F.Supp. 363, 369 (E.D.Mich.1974), 
rev'd sub nom. Amerkan*Mini Theatres, Inc. v. 
Gribbs, 518 F.2d 1014 (6th Cir. 1975), reed sub 
nom. Young V.  American Mini Theatres, Inc., 
427 U.S. 50, 96 S.Ct. 2440, 49 L.E4.2d 310 
(1976) (location for regulation necessary for 
"preservation of neighborhoods") •  Northend 

expression, but whether an identifiable 
"governmental interest" is so unrelated: 
Indeed the O'Brien Court specifically disa-
vowed any consideration of the legislative 
motive: "It is a familiar principle of consti-
tutional law that this Court will not strike 
down an otherwise constitutional statute on 
the basis of an alleged illicit legislative mo-
tive." United States v. O'Brien, 391 *U.S. at 
383, 88 S.Ct. at 1682. As the Court there 
observed, in conducting this inquiry, it is 
best to eschew altogether.  the "guesswork" 
of speculating about the motive of lawmak- 
ers, for the obvious reasons that many legis-
lators may have different purpose,s in legis-
lation than the few, who are moved to  corn-. 
ment on it. Id. at 384, 88 S.Ct. 1673. 11  
Courts must look in thé final analysis to the 
legislation itself. On its face the chal- 
lenged statute is a permissible regulation of 
• - 

Cinema, Inc. v. City of Seattle, 90 Wash2d 709, 
585 P.2d 1153, 1156 (1978) (en banc) (sustain-
ing lower court "finding that the location of 
adult theaters has a harmful effect on the area 
and Bontribute[s] to neighborhood blight"); see 
Young  v. American Mini Theatres; 'Inc., 427 

11.S. at 55, 96 S.Ct. 2440 (expert testimony that 
nearby concentration "encourages residents 
. . . to move elsewhere); Los Angeles 
Dept. of . City Planning, Study of the Effects of 
the Concentration of Adult Entertainment Es- • 
tablishments in the City of Los Angeles 5 (City .  

Plan Case No. 26475, City Council File No. 
74-4521--S.3, 1977) (hereina fter cited as Effects 
of the Concentration of Adult Establishments) 
("Businessmen, residents, etc. believe that the 
concentration of adult establishments has ad-
verse effects on . . . the quality of life 
. . .. Among the adverse effects on the 
quality of life cited are increased crime; the 
effects on children; neighborhood appearance, 

' litter and graffiti."). 
. • 	• 

IL Typical of the » dead-end into which such 
judicial inquiries are likely to lead is the con-
flicting evidence about the personal motive of  
the House sponsor of this legislation. His own 
affidavit stated that he introduced this bill in 
hope that "the immoral atmosphere and unsan-
itary conditions described in the health inspec-
tor's letter would be less likely to occur." 
(App. 81). Two newspaper reporters who cov-
ered the bill's passage stated in affidavits that 
the legislator' had told them he sponsored the 
bill because it would cut the profits of adult 
businesses and probably would drive them out 
of business. (Jt.App. 82, 84). 
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the external cost.s of adult establishments 
that is unrelated to the overall suppression 
of any protected materials offered by them 
for public consumption.12  

Finally we conclude under the O'Brien 
test that the incidental restriction on First 
Amendment interests is no greater than is 
essential to furtherance of the state's inter-. 
est. The means chosen by North Carolina 
in its effort to eliminate the undesired sec-
ondary effects of adult establishments ap-
pears to be one of the least burdensome 
means the state could havé chosen; indeed 
it may prove t,o be totally ineffectual, or as 
one district court actually predicted, "have 
a minimal effect on degenera,te condlict." 
450 F.Supp. at 907. The statute does not go 
as far in sinne respects as did the Detroit 
ordinance. It does not require dispersal of 
adult activities to a .  distance of 1,000 feet, 
but only to an adjacent building. Addition-
ally, the statute is limited in its effect to 
adult bookstores and theaters, .which  are  
the only ones perceived to engender un-
healthful conditions. Had the statute in-
cluded all bookstores and theaters, or -all 
commercial establishments, it.might well 
have been far more restrictive than neces-
sary. See. 427 U.S. at 82, 96 S.Ct. 2440. • 

Plaintiffs charge that the statute-is too 
burdensome because it does not exempt ex-
isting establishments as did the Mini-Thea-
tres ordinance. .It does, hOwever, prnvide 
for a.six month period before its  effective 
date, 1977 N.C.Sess.Law's ch. 987, § 2. • Un-
der well-established principles, this is a suf-
ficient amortization period in view of the 
termination then of only some and not all 
erotic material sales in the building or 
premises. Many valid zoning laws pply 
immediately to existing  uses,  e. g., Village 
of Belle Terre v. Boraas, 416 U.S. 1,94 S.Ct. 
1536, 39 L.Ed.2d 797 (1974); 'Village of Eu-
clid v. Ambler Realty Co., 272 U.S. 365, 47 
S.Ct. 114,71 L.Ed. 303 (1926), and most take 

12. We realize that the histories of this siatute 
and of the Mini -Theatres ordinance differ in. 
that the latter was an améndment to an ordi-
nance that had applied the same restrictions to 
other regulated uses for ten years prior to the 
addition of adult establishments to the list. 
427 U.S. at 54, 96 S.Ct. 2440. We do not, 

effect after an amortization period against 
existing establishments, e. g., State v. Joy-
ner, 286 N.C; 366, 375, 211 S.E.2d 320, 325 
(1975); see also Art Neon Co. v. City and 
County of Denver, 488 F.2d 118, 122 (10th 
Cir. 1973); Northend Cinema, Inc. v. City of 
Sèattle, 90 Wash.2d 709, 585 P.2d at 1160 
(sustaining three mOnth amortization period 
for  adult theater that permitted non-adult 
theater  use  thereafter); City of Los Ange -. 
les v. Gage, 127 Cal.App.2d 442, 461, 274 
P.2d 34, 44-45 (1954) (sustaining termina-

stion of commercial use that permitted  prof-
itable  residential use); Note, Using Consti-
tutional Zoning -to Nentralize Adult Enter-
tainment—Detroit to New York, 5 Ford-
ham Urb.L.J. 455, 472-74 (1977) (defending 
One year amortization period). 
. . 	. 

Though the particular method chosen by 
North Carolina may not prove to be effec-
tive in eliminating the undesirable spin-off 

. conditions, we 'cannot -say-  that legislative 
action js rendered irrational by its choice of 
a less efficacious and less powerful ap-
proach than the Constitution might . permit. 

. 	III 	. 
. [2] The district courts below both found 

that, in addition to the sta.tute's impact On 
freedom of expression, it impermissibly dis-
czimin.ated between types of bookstores and 
theaters solely on the basis of the content 
of their wares. 450 F.Supp. at 904, 908; 
slip op. at 4. We reject these determina-
tions' and find no equal protection violation. 

The unequal treatment of commercial es-S 
tablishments involved here is based m«  ost 
essentially on the different effects they are 
considered to have • on their surroundings. 
See Young v. American Mini -Theatres, 427 
U.S. 50,,82 n.6, 96 S.Ct. 2440, 49 L.Ed.2d 
310. Moreover, we believe that a classifica-
tion by content may be permissible hi cir-
cumstances such as those involved here 
where the state has acted to protect other, 

however, find this difference significant; the 
amendment itself was directed only at adult 
establishments and could have had the purpose 

'of harming those establishments, but the Court 
found this not controlling. Id. at 80-81, 96 
S.Ct.. 2440 (Powell, J., concurring). 
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overriding interests. See, e. g., FCC v. Pa-
cifica Foundation, 438 U.S. 726, 98 S.Ct. 
3026, 57 L.Ed.2d 1073 (1978) (plurality opin-
ion) (upholding ban on nonobscene .  but 
"filthy" words on afternoon radio broad-
cast); Lehman v. City of Shaker Ifeights, 
418 U.S. 298, 94 S.Ct. 2714, 41 L.Ed.24 770 
(1974) (upholding a prohibition on political, 
but not commercial, adVertising on public 
transit vehicles); California v. LaRue, 409 
U.S.  109,93 S.Ct. 390, 34 L.Ed.2d 342 (1972) 
(upholding proscription of .nonobscene erotic 
dancing or movies in places where liquor 
was served). 

Our conclusion that the statute does not 
violate equal protection is rested essentially • 
on the same rationale as tha.t which led us 
to conclude that no First Amendment viola-
tion is shown. Because the statute'has only 
an incidental effect on protected expression, 
First -Amendment interests are not directly 
threatened by the unequal treatment of 
a.dult and non-adult establishments, and 

. consequently the classification  may be justi-
fied if it is rationally, related to an Impor-
tant state interest.I 3  We will not repeat 
our previous diséussion of the merely inci-
dental effect on expression and of the 
state's interest that is furthered by this 
regulation, but we do g-ive additional con-
sideration in this context to the challenged 
classification and to its rational relationship 
tc■ the implicated sta.te interest. 

The North Carolina law regulates açlult 
establishments differently from other book-
stores and theaters because of the » unique 

13. While a classification and unequal regula- 
• tion Involving a suspect class or directly bur-
dening fundamental rights such as fully-pro-
tected First A,mendment interests can only be 

•justified If it serves a compelling state interest 
by the least burdensome means, Dunn v.  Blum. 
Stein,  .405 U.S. 330, 337, 92 S.Ct. 995, 31 

• L.Ed.2d 274 (1972); Shapiro v. Thompson, 394 
U.S. 618,634  89 S.Ct. 1322, 22 L.Ed.2d 600 
(1969), such a classification and regulation in-
volving other classes of constitutional rights 
need only serve a legitimate state interest by 
rationally related means. City of New Orleans 
V.  Dukes, 427 U.S. 297, 303. 96 S.Ct. 2513, 49 
1..Ed2d 511 (1976); McDonald v. Board of 
Election Commissioners. 394 U.S. 802, 809. 89 
S.Ct. 1404, 22 L.Ed.2d 739 (1969). And a clas-
si fication created by a zoning law is subject to 
this minimal scrutiny standard. Village of Belle 

external costs of adult enterprises. As Jus-
tice .Powell wrote in Mini-Theatres, "the 
urban deterioration was threatened », not by 
the concentration of all movie theaters with 
other 'regulated uses,' but only by a concen-
tration of those that elected to specialize in 
adult movies" and publications. 427 U.S. at 
82, 96 .S.Ct. at 2458. Such a classification 
and regulation of different »classes on the 
basis of their . different external costs or 
obtrusive characteristics has been upheld 

• for other classifications touching on speech 
and press activities' §uch as those involving 
picketing. See, e. g., Cox v. Louisiana, 379 
U.S. 559,85 S.Ct. 476, 13 L.Ed.2d 487 . (1965) 
(picketing or parading but,not speech pro-
hibited), DeGregory v. Giesing, 427 F.Supp. 
910, 915 (D.Conn.1977) (3-judge court) (only 
labor picketing prohibited). Cf. Taylor v. 
City of Chesapeake, 312 F.Supp. 713 (E.D. 
Va..1970), (live performances but not 
speeches and other expression iirohibited). 

- Special regulation of one commercial enter-
prise with paiticular externalities  but  not 
of other enterprises lacking those secondary 
effects has long been recognized not to vio-
late equal protection, e. g., Hadacheek y. 
Sebastian, 239 U.S. 394, 412-14, 36 S.Ct. 
143, 60 L.Ed. 348 (1915) (brickmaking); Ro-
senthal v. People, 226 U.S. 260, 270-71, 33 
S.Ct. 27, 57 L.Ed. 212 (1912) (junkyards), 
precisely *  because the enterprises are not 
similarly situated and the different treat-
ment is warra.nted by the different second-
ary effects. 	• 	•  

Terre v. Boraas, 416 U.S. 1, 8, 94 S.Ct. 1536, 39 
La1.2d 797 (1974); see Village of Euclid v.. 
Ambler. Realty Co., 272 U.S. 365, 395. 47 S.Ct. 
114,71  L.Ed.2d 303 (1926), as is a classification 
made by other police power regulation. 
McGowan v. Maryland, 366 U.S. 420, 425-27, 
81 S.Ct. 1101. 6 L.Ed.2d 393 (1961); see Leh-
man v. City of Shaker Heights, 418 U.S. 298, 
304, 94 S.Ct. 2714. 41 L.Ed.2d 770 (1974) (plu-
rality opinion). The Mini-Theatres plurality ap-
parently considered that classi fication of sexu-
ally explicit materials would invoke only mini-
mal scrutiny, 427 U.S. at 70-73, 96 S.Ct2440. 

• Justice Powell in effect applied the same level 
of scrutiny in his analysis, but did so not be-
cause he considered that erotic materials de-
served less protection ,  but because they were 
not actually suppressed by the zoning ordi-
nance. Id. at 78-80, 96 S.CL 2440. 
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Plaintiffs rely upon Police Departmen t of 
Chicago v. Mosely, 408 U.S. 92, 92 S.Ct. 
2286, 33 L.Ec1.2d 212 (1972), in which the 
court invalidated on equal protection 
grounds an ordinance prohibiting all picket-
ing near schools except labor dispute picket-
ing, for their contention that classifications 
by content of speech are never permissible. 
Brief of Ajppellees at 26, 27.  This  broad 
principle, however, has been qualified many 
times; see, e. g.; Greer v. Spock, 424 U.S. 
828, 831, 838-39, 96 S.Ct. 1211, 47 L.Ed.2d 
505 (1976); .Rowan v. United States Post 
Office Department, 397 ILS. 728, 735-38, 90 
S.Ct. 1484, 25 L.Ed.2d 736 (1970); Cox v. 
Louisiana, 379 U.S. 559, 563-64, 85 S.Ct. 
476, 13 L.Ed.2d.  487 (1965). Moreover, 
Mose/y 'involved unequal treatment of 
speech occurring in a public forum, where 
speakers are necessarily similarly situated 
and no governmental interest justified the 
unequal treatment; it was based «  solely on 
the content of the speech. . 

• The classification bears a rational rela-
tionship to the state interest earlier identi-
fied. One of the district courts did not 
agree. on this critical poirit—because --e[a]t 
best, the means chosen . . . would 
have a minimal effect on degenerate con-
duct" and at worst it would cause "a prolif-
eration of adult-oriented businesses." Hart 
Book Stores, Inc. v. Edmisten, 450 F.Supp. 
at 907. But a legislative approach need 
simply be rationally related to the state 
objective when enacted, and need not have 
proved efficacious from the retrospective 
vantage point of a reviewing court. For 
example, in Village of Belle Terre v. Bo-
raas, 416 U.S. 1, 94 S.Ct. 1536, 39 L.Ed.24 
797 (1974); a zoning limitation on multiple 
family habitation in a single dwelling that 
was not proved effective in relieving urban 
congestion and noise and advancing family 
values and clean air, was yet found ration-
ally related to those state intere,sts, id. at 8, 
94 S.Ct. 1536. 

In concluding that the rational relation 
between state interest and means of regula-
tion required to support the classification '• 

 was not present the district courts were also 
apparently greatly influenced by the deat-th - 
of hard evidence before the legislature that  

the interest was indeed threatened or that 
the means .chosen to protect it would work. 
In this, we think they insisted on a showing 
that need not be Made in order .to uphold 
legislative efforts to deal with a problem 
within reach of the police power. In Mini-
Theatres itself, the fact that the legislative 
body had before it the testimony of a single 
expert concerning the effect of adult busi-
nesses  on • neighborhoods, Nortown Theatre 
Inc. v. Gribbs, 373 F.Supp. at 365, was not 
thought to draw in question the rationality. 

 of the legislative decision to attempt regu-
lation in the particular way chosen. As the 
Stipreme Court pointed out in Paris Adult 
Theatre I v. Slà yton, 413 U.S. 49, 61, 93 
S.Ct. 2637-2638, 37 L.E4:1.2d 446 
(1973): "From the beginning of civilized 
societies, legislators and judges have acted 
on various unprovable assumptions," and 
InJothind.in the Constitution prohibits a 
State from reaching such a conclusion and 
acting on it " legislatively«  simply • beca.  use 
there is no conclusive evidence or empirical 
data." Furthermore, in judicial assess-
rnents of the rationality of legislative 
Means chosen to advance • state interests, 
government "must be allowed a reasonable 
opportunity to experiment with solutions to 
admittedly serious problems." Mini-Thea-
tres, 427 U.S. at .71, 96 S.Ct. at 2453. ' The 
very disparity of legislative approaches in 
various jurisdictions to regulating the kind 
of commercial ent,erprise involved here and 
the lack of «a king record of regulatory 
efforts underscores the need for a chance 
for reaso-  nable experimentition. See F. 
Strom, Zoning Control of Sex Businesses 53, 
57, 62, 65, 71 (Boston: concentration of 
adult establishments; Chicago: dispersal; 
Dallas: dispersal;  .Oakland:  dispersal; In-
dianapolis:-  special exception); Northend 
Cinema, Inc. v. City of Seattle, 90 Wash.2d 
709, 585 P.2d 1153 . (1978) (Seattle: concen-
tration). 

Finding no violation of equal protection 
rights, we decline to invalidate North Caro-. 
lina's effort to - cope with a problem of com-
mercial regulation under its police power 
simply because it treats those establish-
ments that are perceived to have undesir- 



[3] Next we consider appellee's conten-
tion that the statute is unconstitutionally 

* vague. We reject 'this claim at the .outset 
because it is apparent that under Young v. 
American Mini -Theatres, 427 U.S. 50, 96 

; S.Ct. 2440, 49 L.Ed.2d 310, appellees lack 
standing to raise it. The statute's tenns 
clearly apply to appellees, all of whom stock 
at least a preponderance of sexually-orient-
ed. materials in their establishments. Thé 
fact that they have had to change their 
method of operation since the statute'a ef-
fective date, see Brief of Appellees at 50; 
only confirms their understanding of the 
statute's effect and does not aid them in 
their vagueness elaim. . • . 

In .Mini-Theatres, a majority of the Su.; 
preme Court: (Justice' Powell joined in this' 
portion of the opinion) held that, because 
the ordinance there clearly applied t,o them, 
the respondent adult theaters did not have 
standing...to challenge the ordinance _for 

. vaguene.ss. The majority.  . agreed that the 
usual concerns that permit litigants who are 
not affected by vagueness in a law touching 
expression to raise the *claim on behalf of 
others possibly affeeted are not .present 
when sexually-explicit materials are at is-
sue: • 

Since there -is surely a less vital interest 
in the uninhibited exhibition of material 
that is on the borderline between pornog- 
raphy and artistic expression than in the 
free dissemination of ideas of social and 
political significance, and since the limit-

.• ed .nmonnt of uncertainty in the ordi- 
• nances i-s easily susceptible of a narrow- • . 	. mg construction, we think this is an inap- 

propriate ease in which to adjudicate the 
hypothetical claims of persons not before 
the Court. 

Id. 427 U.S. at 61, 96' S.Ct. at 2448." Ac- 
cord, FCC v. Pacifica Poundation,.438 U.S. 
726, 743, 98 S.Ct. 3026, 57 L.Ed.2d 1073 

[4] Furthez:more, we believe that even 
were appellees granted standing to raise 
this issue, the  statute would withstand «  a 
vagueness challenge. One district court be-
low found vagueness in the North Carolina 
stattite's 'reference to publications or films - 
distinguished by their "emphasis" on sexual 
ekplicitness and to multiple adult establish-
ments in a single "building, premises; struc-
ture or other facility." U. T. Inc. v. Edmià-
ten, slip op. at 5.. Plaintiffs also -allege 

• vagueness" in the definition of "adult  book- 
stores,"  "adult 	 theaters," and 
"adult 	. . . mini theaters"; the refer- 
ence to a "preponderance" of the books or 

.. films in such establishments; the reference 
to material- "depicting, describing 'or relat-
ing to" sexual « explicitness; and the use of 
"distinguished or characterized by their em-

;Dhasis" on erotic content. Brief of Appel-
lees at 47, 49. We consider these statutory 
definitions reasonably specific and precise, 
bearing in mind that unal,:oidable impreci-
sion is not fatal and celestial precision is not 
necessary-, Miller v. - California, 413 U.S. 15, 
27-28 n. 10, 93 S.Ct. 2607, 37 L.Ed.2d 419 

,(1973);  Roth v. United States, 354 U.S. 476, . 
491-92,77 S.Ct. 1304, 1 L.Ed.2d 1498 (1957). 

- The phrase "distinguished or characterized 
by an-  emphasis" on sexual explicitness, 
used in the -Mini-Theatres -ordinance, has . 
been sustained in Nortown Theatre Inc. v. 
Gribbs,. 373 F.Slipp. 363, 367 (E.D.Mich.' 
1974), rev'd sub nom. American Mini -Thea-
tres, Inc. v. Gribbs, 518 F.2d 1014 (6th Cir. 
1975), rev'd sub nom. Young v..Americin 
Mini-Theatres, Inc., 427 :U.S. - 50, 96 S.Ct. 
2440, 49 L.Ed.24 .310 (1976); Northend Cine-
ma, Inc. v. City of Seattle, 90 Wash.2d 709, 
585 P.2d. .1153, 1157 (1978) (en banc). The 
terms "depicting, describing or relating to" 
specified sexual activities and areas, also 
used in the Mini-Theatres enactment, ha.s • 
been upheld over vagueness challenges in 

HART BOOK STORES, INC.  V. EDMISTEN 	 833 
ate as 612 F.249 821 (1979) 

able external effects differently from those (1978). We find, on the record before us, 
that do not. 	 - . ' that appellee adult establishments dearly - 

. 	 come'within the'statutory terms and so lack 
IV. 
	• 	- • 

standing to . challenge them for' vagueness. . 

It For the same reasons, the Court declined to apply the First Amendment doctrine of overbreadth. 
Id. at 59-60 & n. 17,96 S.Ct. 24-10. 



834 	 • 612 FEDERAL REPORTER, 2d SERIES 

'Miller  v. California, 413 U.S. at 24, 93 S.Ct. 
2607; Nortowri Theatre Inc: v. Gribb§, 373 
F.Supp. at 367; Northend Cinema, Inc. v. 
City of Seattle, 90 Wash.2d 709, 585 P2d at 
1157. The reference t,o the "predominant" 
character of publications or films has been 
sustained in Ward v. Illinois, 431 U.S. 767, 
.770-73; 97 S.Ct. 2085, -52 L.Ed.2d 738 (1977); 
is like the "dominant theme" test in Roth v. 
United States, 354 U.S. 476, 489, 77 S.Ct. 
1304, 1 L.Ed.2d 1498 (1957); and is certainly 
less vague than the "substantial or signifi-
cant portion" phrase, used in the Mini-Thea-
tres ordinance, and upheld in Nortown The-
atre Inc. v. Gribbs, 373 F.Supp. at 367; 
Airport Book Store, Inc.  y. Jackson, 242 Ga. 
214, 248 S.E.2d at 625. n. 1, 626 n. 3, 629. 
The definitions of "adult bookstores," 
"adult . . . theaters," and "adult 
• ' . . •mini theaters" are not vague be-
cause their component elements .  aré not. 
Finally, the meaning of building, premises, 
structure or other facility" is reasonably 
definit,e. Any ambiguity in the meanings 
of these terms as applied is; as the Supreme 

• Court majority held in Mini-Theatres, 
"readily subjent to a narrowing construc-
tion  blthè  state courts." 427 U.S. at 61, 
96 S.Ct. at 2448; see, e. g., Ward v. Illinois, 
431 Ù.S. at, 773-76, 97 S.Ct. 2085; Ginsberg 
v. New York, 390 U.S. 629, 643, 88 S.Ct. 
1274, 20 L.Ed.2d 195 (1968). *, 

Additionally, because this adult establish-
ment law carries a criminal penalty, we are 
confident that the state courts will construe 
it to require scienter for its violation by 
'adult establishment proprietors, in the sense 
of knowledge or reasonable awareness of 
the sexually-explicit content of a store's 
predominant wares and of the existence of 
other adult material or sexual device sales 

• in the same building or premises. -See 
Smith v. California, 361 U.S. 147, 80 S.Ct. 
215, 4 L.Ec1.2d 205 (1959); Grove Press, Inc. 
v. Flask, 326 F.Supp. 574, 578 (N.D.Ohio 
1970), vacated on other grounds, 413 
902, 93 S.Ct. 3026, 37 L.Ed.2d 1013 (1973). 

V 

[5] Finally, we consider Appellees' con-
tention that the North Carolina statute vio- 

lates the constitutionally protected right of 
- privacy. 

The statute prohibits the sale of "sexually 
oriented devices" in the same building or 
premises as adult bookstores, theaters, mini-
theaters, or massage parlors. We assume 
for purposes of this discussion that the term 
"sexually oriented devices" would apply io 
contraceptives, although we recogniz,e the 
possibility of a state court construction of 
the term to exclude contraceptive devices. 

One district court below concluded that 
the North Carolina statute "violates the 
right of privacy since it seelcs to ban the 
sale of prophylactic devices in places where 
primarily sexually oriented books are sold," 
citing Carey v. Population Services Interna-
tional, 43.i.- U.S. 678, 97 S.Ct. 2010, 52 
L.Ed.2d 675 (1977); U. T. Inc. v. Edmisten, 
Nos. 77-365 and 77-366, slip op. at 5 (W.D. 
N.C. July 24, 1978). But ,Carey v. Popula-
tion Services International involved a law 

*placing a substantial burden on access to 
nonmedical contraceptives because it pro-
hibited anyone except licensed pharmacists 
from selling them, 431 U.S. at 686, 689, 97 
S.Ct. 2010. The statute challenged here, on 
the other hand, does not burden access to 
contraceptive devices, because it restricts 
their sale in only one place (i. e., buildings 
containing adult establishments) rather 
than prohibiting their sale in any place but 
one e., licensed pharmacies) and this does 
not significantly restrict access to contra-
ceptives in all the other places where they 
are more commonly sold. We see no reason 
why North Carolina cannot prohibit the sale 
of contraceptives along with other sexual 
devices in adult establishments, because the 
resulting restriction upon general access to 
them cannot sensibly be thought signifi- 

- cant. 

- 
In practical terrns this statute may well 

be revealed as yet another essential failure 
in the ancient, essentially unequal struggle 
to contain various social side-effects of the 
commercial exploitation of human sexuali-
ty. An omniscience that could plumb the 
depths of the many strands of motivation 

VI 



1. Contracts c=-1 
Fairness of any voluntary agreement • 

turns upon parties' expectations: first, that 
it will be honored by the other party and, 
second, that redress is availablé when neces:- 
sary  in the  courts.. 

2. Criminal Law ■=)273.1(2) 	• 
Fundamental contract and agency prin-

cip- les must be applied to plea bargains as 
best means-to fair enforcement of parties' 

..agreed bbligations. • 

3. Criminal Law <3=-273.1(2) 
• Where content of plea bargain and au-

thority for its offer are at issue, traditional 
precepts of contract and agency should ap- 

•PlY- • 	 - . 	. 
• 4. Criminal Law 	273.1(2) 

In absence of federal prosecutors' au-
thorizing or appearing to authorize state 
prosecutor to settle defendant's federal 
criminal liabilities, even if state prosecutor 
had represented to defendant, when he 
pleaded guilty to state gambling charges, 
that he would not be prosecuted by federal 
gevernment on income tax charges, federal 
prosecutors would not be bound by the rep-

. resentation. 26 U.S.C.A. (I.R.C.1954) .  
§ 7201. . 	 - 
5. District and Prosecuting Attorneys (3=8 

Bare i'épresentation by unauthorized 
party cannot bind federal prosecutors to 
forego prosecution and Source of such requi-
site aUthority is vested by Constitution in 
federal executive and none other. 

• UNITE1Ce STATES v. McINTOSII 
Cite as 61 -2 F.74 fee (1979) 	• 

Affirmed. 

James Dickson Phillips, Circuit Judge, 
filed concurring opinion. 
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behind this particular effort would un-
doubtedly reveal much of questionable So-
cial and philosophical insight as to both 
ends and means.. Our concern is not, how-
ever, with  questions  of the practical inepti-
tude of legiàlation ncir even with the possi-
bility of its sheer silliness or asininity in à 
social Or philosophica-1 sense:see Gris'wold v. 
Connecticut, 381:  U.S. 479, 527, . - 85 S.Ct. 
1678, 14 L.Ed.24 510 - (1965) (disenting 'opin-
ion); but  with whether it violates specific 
rights secured by the Constitution. 

' Finding no violaticin of thé constitutiondl 
rights invoked here, we reverse- the juçlg-: 

 ments of the district courts: 

REVERSED.• 

• . 

UNITED STATE' S of America,. Appellee, 

V.  

Edgarl  C. McINTOSH, Jr., Appellant. 

.No. 79-503 -6«. 

•Unit.-ed States Court of Appeals, 
Fourth 'Circuit. 	, • 

Arg-ued Oct. 4, 1979. 

Decided, Dec. 18, 1979. 

Defendant was c,onvicted in the United 
States  District Court for the Eastern Dis-
trict of Virginia, at Alexandria, J. Calvitt 
Clarke, Jr., J., of federal tax evasion and he, 
appealed. The Court of Appeals, K. K. 
Hall, Circuit Judge, held that, in absence of 
federal prosecutors' authorizing or appear-
ing to authorize state prosecutor to settle 
defendant's federal criminal liabilities, even 
if state prosecutor had represented to  de--
tendant,  when • he pleaded guilty to state 
gambling charges, that he would not be 
prosecuted by federal government on in-
come tax charges, federal prosecutors 
would not be' bound by such representation. 

Charles W. Schoeneman, Washington: D. 
C., for appella.nt. 

Janet-  Hall, Asst. U. S. Atty. (William B. 
Cummings, U. S. Atty. and Stephen R. Bar-
nett, Sp. Asst. U. S. Atty., Washington, D. 
C., on brief), for appellee. 

Before HALL, PHILLIPS and 14URNA-
Glue, Circuit Judges.. 
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• 	- ... 	:;.:., - . • 	1 • 	• 	I. 

.i:..);:•:-; 1. 1....ekle'ilta...tiO'il .of  1..nt...rnei:e.tie.s. 'ex. 0 a I itY;!' the à pirl'e lsc'• 0; iii.«..t s"alà p»p'..:k• . tio. tiarmusterils.r. lo, p...ro,secut,...ions..--.. 1./.,.ttl.t .1.1.elci.  tyhtle t ,t, 

- • *, .., .1!:, 	: ',. 	ali' I .  -  
"Our 	1 i....; ,,c,.,. :... :1  p.:',..,,!•:.t...e..e:.. i ;t ee.. 	l 	.. .4 1  •,.! ••• • . ■ ,• • f .11 	 i 1 law was being te.,tco .7-. .s.‘ .9..rc .• ,c ,

r; 	I 
, 	., 	,... 	.. LA;  un. 

Our concern; hoWever, is not M 
. it, ' ..,• 	• • 

: I ' . t" 11 'no tt'ittcle of legislation nor even:with the pv . 1 (. 41;•Ispokenan ' f or the. gt ite'' Bureau o f: Invest igatiai .......% Liu ac le. i 	1 I 	 '.4.  ',Jo • 	•• 	• 	. 	: 	' ' • ) ç ' 	1hilitY •'..??'•' 	of its sheer silliness or asininity in a soclel l or,(..:41,:bald.rdontfay•ther .e. ,; had .been.. scattered efforts :it  en • .;tez, ;- 
r .1„..;••;.philosophical sense -,., but with, whether it violates ep0-1.:;? .ipTeerrient be the inw. No statistics . are available on th, 

';•.1.: !,'.cific rights secured by the Constitution.r. the  court Sn!CLV; I : I11111.1b.er..e raiclz;. conducted: against »sex' supermu 
. ;. t• When the nppells çottrt said the law passed constl1u.4•.:1,101.,« is b e ;m id,: .. •,• • ......• : .. ;,.:: .• ..• .. • : . 

pr.' 	2 	 . 	 • 1. 
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Commission, 380 U.S. 685,85 S.Ct. 1242, 14 
L.Ed.2d 165 (1965); Lone Wolf v.  Hitch-
cock,  187 U.S.  553,23 S.Ct. 216,47 L.Ed. 299 
(1903). 

its valuable rights by their acquiescence, 
'aches, or failure to act." 332 U.S. at p. 40, 
67 S.Ct. at 1669. See also United States V.  
City aid County.of San'Fraticisco, 310 U.S. 
16, 60 S.Ct..749, 84 LEd. - 1050 (1940); Jake 
v. sueti'; .McGannon. v. Straight-
ledge, 32 Kan. 524; 4 P. 1042(1884); Annot., 
55.  ALI2d 554; 3 AM.Jur.2d, Adverse Pos-
sesSion, § 205. . 

[11] ..  In Cherokee ,  Nation v. Georgia, 30 
U.S. (5 Pet.) 1, 17, '8 L.Ed. 25 (1831) and 
Choate v. .Trapp, 224 U.S. 665, 675, 32 S.Ct. 
565; 561:56 L.F.4. 941 (1912), the Supreme 
Court reeognized that the United Statei 
Governaiént; ont Of solicittide for the wel-
fare 'Of. its ''Ïridian wards; . undertook by 
Treaties, atattités and executive orders to 
establish legal relations-  to protect the Indi-
an wards described as "a•Vreak and  defense-
leas people, who are warda of the nation, 
and dependent . viholly upon its  protection. 
and good 'faith" which relationship "resem-
bles that of a ward to his guardian." The 

,trust obligations of that relationship were 
not abided  by  the United States when it 
approVed  the  forged deeds of exchange in 
the cases ,  of Begay and Mrs. Cecil Navajo. 
The forgeries rendered . the deedi null and 
void: , WithOut the consent of Begay and 
Mrs: Cecil Navajo to the cenveyances, there 
vias no termination of the trust relationship 
betWeen the United States and these Indian 
wards.' Furthermore, that relationship has 
never been abrogated tiy Congreas. Never-
theless, appellant Albers contends that the 
district court iMposed an unconstitutional 
burden of prOof upon thé defendants by 
applying .the "presumption of title" inher-
ent in 25 U.S.C: § 194, supra. Specifically, 
Albers  contends that this pre-sumption vio-
lates the concept of equal protection of the 
law "by arbitrarily favoring Indians over . . 
white persons." [Brief of Appellantà, No. 
83-1210, p. 35]. The Congress has plenary 
power over Indian lands and property in the 
uercise of its gnardianship functions and 
this power has always bien deemed a politi- • 
car power not subject t,o control by  the 
judicial branch of government. . Oneida In-
dian Nation v. County'of Oneida, 414 U.S: 
661, 94 S.Ct. 772, 39 .L,Ec1.2d • 73 (1974); 
Warren Trading. Post Co. v. Arizona Tax 

IV. • 
(12] Mrs. Cecil Navajo  cross-appeills 

from the district court's denial of her claim 
for damages pursuant to 25 U.S.C. § 179 
which provides that every person ..who 
drives or otherwise conveys any livestock to 
range  or feed on land belonging to any 
Indian, without consent of the tribe, is lia-
ble to a penalty ,of $1 for each animal of 
such stock. The trial court denied this re-
lief, finding that the predecessors  of the. 
defendants-appellants [Pruitts] were not 
implicated in the forgeries, that the plain-
tiffs had full use and benefit of the 'ex-
changed lands, and that there was nô proof, 
with specificity, of damages allegedly suf-
fered. We agree. 

WE AFFIRM. 

IVI.S. NEWS COMPANY a Kansas 
corporation, Plaintiff-Appellant, 

V. 
Antonio CASADO, Mayor of the City' of 

Wichita, Kansas; Robert C.. Brown, 
Robert Knight, "Gary Porter, and Connie 
Peters, members of the Board of Corti-
missioners of the City  of  Wichita,. Kan-
sas, Richard LaMunyon, ChiCf of Police 
of the City of Wichita, Kansasiand John 
Dekker, City Attorney for, the City of 
Wichita, Kansas, Defendants-Appellees. 
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Distributor of periodicals and publica-
tions appealed from dismissal by theUnited 
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States Distriet.  Court for the District of 
Kansas, Wesley E. Brown, J., of ita action 
for injunctive and declaratory relief against 
enforcement  of portion of city ordinance 
prohibiting, promotion of sexually oriented 
material to minors. The ,Court of Appeals, 
Holloway, Circuit Judge, held that: (1) city 
ordinance .was not oyerbroad or N■ague; (2) 
classification in ordinance distinguishing be-
tween commercial enterprises and noncom-
mercial enterprises was rationally related to 
legitimate state interest, in .steniming the 
tide of commercialized obscenity;  and (3) 
ordinance did not create an impermissible 
prior restraint. ' 

Affirmed..  

L Federal Civil Procedure ca2533 
If .district court considers matters out-

side pleadings, rule governing *motion to 
dismiss requires court to ' treat motion . to 
dismiis' as one for summary judgment and 
to dispose of it as provided in summary 
judgment rule. Fed.Rules Civ.Proc.Rule 
12(b), 28 U.S.C.A. 

2. Federal Courts .e=.766 
Since district court  had befiré it  mat-

tors  outside pleadings, including two  affida-
vits  in 'support of request by distributnr of 
publications, which was challenging city or-
dinance prohibiting the promotion of sexu-
ally oriented materials t,o minnrs, for a tem-
poraryn restraining order.  and a preliminary 
injunction,- dismissal would".  be revieWed  as  
order .g-ranting summary judg-ment. Fed. 
Rides Ciy.Proc.Rule 12(b), 28 U.S.C.A. 

3.: OlistenitY 4=4, 1.4 	' 
To determine if material is obscene and 

therefore unprotected, trier of fact must. 
inquire whether the « average  person*, apply-
ing . contemporary comMunity standards 
would find that the work, taken as à 'whole, 
appeals to the prurient interest, whether 
work depicts or deseribes in a patently of-
fensive way, sexual conduct 'specifically 
defined by the -applicable state  law, and 
whether the work, takèn as a whole, lacks 
serious literary, artistic, political, or scien 
tific value:  

4. Obscenity s=,7 
•t was not inconsistent with decision 

holding thàt it was constittitional t,o pro.' 
scribe sale of 'girlie magazines" 'to minors, 
where 'Magazines contained defined forms • 

sekually Oriented material, eiren though• 
such•material Was not obscene for adults:, te 
Create' an  affirmative  defense for displays 
that had a bona lide governmental, educa«: 
tional  or'  scientific purpose. 

• 5. Obscenitycs.. 2.5. 
City ordinance prohibiting promotion.. 

of sexually oriented material to minors was , 
not inconsistent with decision holding that 
it waS constitutional to proscribe sale, Of-
"girlie magazines" to minors, where maga-
zines contained defined forms- of sexually 
oriented material, even •though such materi. 
al  .was not obscene for adults, because it 

ro p' scribed distribàtion•and display of mate. 
Hal that was not "suitable" for minors, in •  
that' ordinance approved in prior case,  and, 
city's ordinance both used this term in the : 
same context. 

• 6. Obscenity,  e=*2.5 
City ordinance prohibiting promotion 

of. sexually oriented material to minors did 
not unconstitutionally expand definition of 
obscenity to include within its  proscriptions,  

définitions  which were also incongruous 
with the patently offensive element of ob-
sCenity and. which encompassed depictions 
of sexual condtret which were clearly legiti-
mate and not hard-core, in that, although 
ordinances proscribed dissemination of some 
material protected as to adult's, the pro-
scription applied only ,  to dissemination. or 
display to juveniles, not adults. 

7. Obscenity ce=23 
Use of the Miller obscenity test in city 

ordinance prohibiting promotion of sexually 
oriented material to minors did not render 
ordinance overbroad or vague. 

8. Obscenity 4.;.)2.5 
Ordinance prohibiting display of mate-

rials harmful to minors when minors as part 
of invited general  public,:  be exposed 
to view such -material, which provided that 
such material was not displayed if it was 
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kept behind device,s commonly, known as 
blinder rags so that the lower twO thirds of 
the material'.  Was not exposed to view, was 
net OVerbroad, in that, with , respect  to *sale 
or distribution  Of materials' harmful to  mi-
nora,  ordinance had a .clear .' and acceptable 
standard that wOuld permitSale ordiStribu-" 
tion te adtilts . ofCh Materials,  portion of 
ordWance .  dealing with 'display of material 
was reaSOnablY structüred ;  restriction ,Of 
viewing by adults of matériala whieh ■.vere; 
as  to adutts, cotistitutionallY protected was 
reasonable, and regulation based  on content 
was jtistified by .substantial .  governmental 
interest in protecting  minora  from ekposure 
t,o harmful adult material.. 

. 	. 
9.• Constitiitional  Law  <8. 90(3) 

• ,..Reasenable tinie, ..place and nianner 
regulations Of  speech itié:*peirissible.7,vhére 
regulations  are neceiSary to  further, signifi 
cant goVenimental intere,sts, and are nar-* 
row.IY..taitored .  to . fUrther the state's legiti- 
•Mate interest:. 

. 	 • 
10. Constitutional .Law 4=,  82(4) 

Invalidating legislation as overbroad on 
its ...face is manifestly strong mediCine and is 
employed,.sparingly.  and • only as last reSort. 

11. Constitutional Law '4=90(1) 
. .1,..egiSlation should not be held facially 

,oVerbroad UnlesS'it is not readily subject t,o 
a >narrowing censtructicin, and deterrent  ef- 
fect  on 'speech is real and substantial. 

12: Censtitutional Law 4=90.1(8) 	. • 
• 

 
Portion of City ordinance • .prôscribing 

display- of ,sektially -  oriented material to mi-
riorà was conduCt ,  plus -  speech 'because it 
'regulated manner • in • which mat,erial with a 
particular content'could be disseminated; it 
did not regulate pure speech itself, and thus 
there /wetild have té be subitantial over-
breadth .for the ordinance to be held 'over-
broad. on .its face.'• • . 

. It Constitutional Law 4.=90,1(8) 
Although minors are entitled to a sig-

nificant Measure' of First Amendment .  pro-
. tectién, a .. narrowly . drawn .ordinance re-
stricting: that 'access to sexually ...oriented 
material does not abridge' their First 

Amendment rights. 	U.S.C.A.  Coast. 
Amend. .1. 	 . 
14. Constitutiénal Law 4=82(4) 

In First Amen'dment area vague laws 
offend three important values, namely, they 
do not give individuals ;  fair Ng/fuming, of 
what is prohibited,*lack Of preCise standards 
permits 'arbitrary and diseriminatory en-. 
forcement, and vague statutes encroach 
upon First . Amendment. *freedoms by 
ca.  using citizens to forsake activity protect,. 
ed by the First Amendment for ;  fear it May 
be prohibited.. U.S.C.A. Gene:Amend. 1. 

15. Obscenity 4=2.5 
City ordinance prohibiting the display 

of sexually oriented material harmful to 
minors was not.void for vagueness, in that 
ordinance. provided fair warning  of  what-
was prohibited because it plainly prohibited 
display of material in manner so that Mi-
nors would be exposed  toit, cémérani . undér: 
standing and practices provided'Commercial 
establishments  with sufficient notice of 
type of diaplaY ordinance Was designed to 
préhibit, and whatever imprecision was 
present was niitigated by ordinance's scien-
ter provision, there was no réal danger of 
arbitrary enforcement,and ordinance would 
not :lead citizens to forsake activityprotect-
ed by the First Amendnient. U.S.C.A. 
Conat.Amend. 1. 

16. Constitutional Law 4=90.1(1) 
Although it is not an answer t,o an 

argument that a particular •regulation . of 
expression ià vague to say that it . 1;vas 
adopted for the salutary purpose of protect-
ing children, the Constitution does not re-
quire impossible standards; all that is re-
quiredis that the language conveys suffi-
ciently definite warning as to the pro-
scribed conduct when measured by common 
understanding and practices. TI.S.C.A. 
ConstAmend. L. 

17. Obscenity 4=2.5 
Definition of minors in city ordinance 

prohibiting promotion of sexually oriented 
material to niinors t,o mean any •Unma:rried 
person under:age of 18 yeara was .  not un-
constitutionally vague; moreoyer,... . ordi-
nance made it a defense to prosecution if an 
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honest ,mistake was made tq  âge of minor; 
which sufficiently protected commercial en-
terprises from whatever iraguene.ss inhered .  
in definition. U.S.C.A. .Const.Amend. 1. 

18. Constitutional• Law ,:a250.1(2). 
Clâssification in city ordinance prohib-- 

iting proniCition of Sexually orientedinateri.; 
al. to Minors .tlnit distinguished between 
commercial  enterprises and noncommercial 
enterprises bore a rational .' relationship to 
legitimate state interest in stemming the 
tide 'of cemmercialized obscenity, and thus 
ordinancé did not violate *equal  protection. 

 U.S.C.A. Const.Arnends. 5, 14. . 

19. Constitutional Law 0=213.1(1) 
Classifications that diatinguiSh between 

commercial enterpriSes and noncommercial 
enterprises are upheld if they are rationally 
related .to legitimate State interest.. U.S. 
C.À: Con-  st.Amènda. 5, 14. 

29. 'Constitutional  Law 	90.1(8). 
Neither threat of criminal, prosecution, 

substantial penalties available to prosecu-
tor, nor the allegedly almost indefinable 
standards Contained in. city ordinance._ pro-: 
hibiting promotion of sexually oriented ma-. 
terial to minors combined to create an un-
constitutional prior restraint, on right, to 
distribute materials, in that ordinance does 
not require prior approval of authorities 
before any Materials could be distributed or 
displayed and there was.  no prior.  adminis-
trative deterinination, nor any significant 
risk that one could be presecirted for engag-
ing in protected 'conduct. 

21. Jury cz=>23(2) 
, City ordinance prohibiting promotion 

of sexually oriented Material to Minors was 
not unconstitutional, on g-round that it vio-
lated Sixth Amendment right to trial by 
jury because proseCutions under oedinance 
took place before municipal court for city, 
where trial was. to the court, and the trial 

'occurred without any déterininatien  on  ob-
icenity by . jury,  which was essential since 

I. At the.time of the filing of this action.before 
the district court, News ,was a•  wholesale dis-
tributor'of various periodicals and  publications 
in Wichita while a cee-plaintiff;Tovin Crier of 
Wichita,' Inc., was a retailer of such goods. 

contemporary. community,  standards must 
be applied, where accused .  has right to ap-
peal and then ,case would .be tried de novo 
'in' district court.where trial ,  by jury could be., 
requested. U.S.C.A..Const,Amend.• 6. • 

22. Jury 4=>23(2) 	" 	• 	• 	• 
Mien assuming that jurY System' might' 

be desirable inethod  for  jirdging obicenity 
by corninunity 'standards,. Kansas' pixiçédure .  
Whereby accused' WaS first tried. hi rmunici-
pal court, where case.  was tried to the Court, 
waS not,Unconstitutional in view of right:it 
proVided for de« novo jury trial on appeal to 
the district court. • U.S.C.A. Const:Arhénd; 
6. 

Robert C. Brown of Smith, Shay,:Fakmér 
. 	••:. 

& Wetta,..Wichita; Kan;(Jack FoCht.,, Wichi- 
ta, Kan., waS alie'on brief);  for  
pellant. 	 . 

Stanley . A. Issinghoff;  Wichita,. Kan.. 
(Thomas R. Powell, Wichita, Kan.,..was also. 
on brief), for defendants-appellees. . 

Robert T. Stephan, Atty. -Gen. Of Kan., 
and Thomas Di Haney, Deputi`Atty. 
of Kan.,:•ToPeka, Kan.,' filed a brief  for thé' 
State Of Kan. as.anricus•ctiriae in support  of'  
defendants-appellees. 

BefOre SETH, Chief Judge, and HOLLO-
WAY and' McWILCAMS, Circuit 'Judges. 

HOLLOWAY,  Circuit  Judge.. . 	• 

Plaintiff KS. News Company (News), is 
a wholesale and retail distributor.of periodi-
cals and publications in Wichita, 'Kansas.I. 
It appeals from dismissal of' its,action for 
injunctive and declaratory relief against en-
forcement of  a' portion of a Wichita ordi-
nance. The ordinance, Number 36-172, 
amended sections 5.68.150 and 5.68.155 of 
the.Code of the City, of Wichita and created 
5.68.156. This section prohibits the promo-
tion of sexually oriented materials to mi-
nors. It is the sole portion'6f the ordinance 

News has since, acquired the assets of Town 
Crier of Wichita, Inc., ànd is 'a wholesale and 
retail distributor of periodicals and publica-
tions. Thus; News is the only plaintiff-appel-
lant. See Brief of Appellant at 3-4. 

. • . 
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at 'issue in this action, and it is reproduced 
as an appendix to this opinion. 

Thé Wichita Ordinance is designed to .pre-
yent Minors froin being exposed to séxually 
oriented , materials that are harmful to 
them. The ordinance .defines "harmful. t,o 

...minors" and makes it an offense to display 
' süch .rnaterial tO Minors- if, as a part  of the 

invited 
. . 	— . 

gertéraUpublic, théy will be exposed 
•.to'it...It 'further proSeiibes, inter alia, sell-

ing, furnishing Or preaenting to minora any 
Material Or  performance  that is .ha,rrnfui to . . 
thetn. 	• 

The .controlling fa,cts .are not in dispute. 
'Éy early Aug-us—  t 1979, plaintiff .News .be-
came aware of the impending passage of 
the subject ordinance. On August 20, News 
brought .  this action against all members of 
the Board. of  Commissioners, the Chief of 

•'Police,.and the City • Attorney of Wichita. 
It  sought a deelaratory judgment that  Sec-
tion  5.63.156 "is uncon..stitutional on  its  face 
and, ai applied,"  and 	relief re- 
Straining the defendantafrom enforc.  ing the 
section. • The  district  judge promptly isaued 
a' temporary restraining order. 	. , 

Defentlants filed,arnotion to dismiss with 
a supporting brief claiming, inter alia,,that 
the ..eemplaint tailed to , state a  cause  .of 
action. News then filed a reply brief con-
testing,the motion. The district court held 
a, hearing to consider plaintiffs request for 

• a permanent injunction and the defendants' 
motion.  to dismiss, heard argument, and 
took the matter. under adVisement. The 
judge ,shértly thereafter.dissolved .the tem-
.porary restraining order,. denied  the request 
.for .preiiminary  and  Permanent injunctive 
.relief , and granted. defendanes motion  •to 
disMiss, , Plaintiff. appeals. 

By 'cilstnissind plaintiff% action, the district 
".. court refiised to enjoin enforcement of the new- 

ly .enacted ordinance. The court held ,that on 
its faCe cne'.érdipance was constitutional; the 
•district• court 'did not decidé whether  the ordi-
-fiance is constitutional as appliecL 1 R. 119. -In 
:ouch circumstinces, we . consider only whether 

thé ordinance is constitutional on its face. 

3. if the district court conSiders Matters .  outside 
the pldiçlings.  Rule 12(b) requireS the court "to 

, treat thé Moth:into dismisi as one for summary 
• judgment -and to  dispose  Of it as provided in  

1285 

•[1, 2] Plaintiff makes four main argu-
ments on appeal, contendink that the ordi-
nance: (1) goe,s beyond the permissible 
scope  of  Ginsberg v. New York, 390 U.S. 
629, 88 S.Ct. 1274, 20 L.E(1.2d 195 (i968), 
and is overbroad and vague both on its face 
and as applied; 2  (2) violates. the Equal Pro-
tection 'Clause ef  the  Fourteènth Amend-
ment; (3) creates a prior: restraint in viola-
tion  of  the First AmendMent; and (4) de-
prives defendants of their Sixth Aniend-
ment right to a jury trial. We will consider 
each of these contentions in turn.3  

I . 
• 

FACIAL  OVERBREADTH AND 
VAGUENESS . . 	. 

Plaintiff News challenges the ordinance 
for overbreadth and vagueness' . It essen-
tially says that the realistic effect of the 
ordinance will be t,o limit, by its overbroad 
application, the a.ccess ofadults,  and  minors 
approaChing ad•ulthood,. to constitutionally 
permissible material. News further argues 
that the ordinance is vague in that it nei-
ther.affords fair warning t,o those within its 
reach, nor provides explicit standards for " 
those who enforce it. Brief  of  Appellant at 
17. 

•Ginsberg v. New York, 390 U.S. 629, .88 
S.Ct.  1274,20  L.Ed.2d 195 (1968); rejected a 
vagueness challenge to a New York statute 
similar to the Wichita. ordinance. The Su-
preme Court there held that it is constitu-
tional to proscribe the sale of "girlie maga-
zines" to minors, where the magazines con-
tained defined "forms of sexually oriented 
material, even though ,such material wai 
not obscene, for adults. The Wichita ordi:. 
nance at issue  is almést identical to  the  

Rule•56 	 56]." Carter v: Stanton, 
405 U.S. 669, 671, 92 s:çt.. 1232, 1234, 31 
LEd.2d 569 (1972) (per curiam); see Owens v. 
Rush, 654 F.2d 1370, 1377 n. 9 (10th Cir.1981); 
6 J. Moore & J. Wicker, Moore's Feaeral Prac-• 
'ace (Part 1156.11[2] (1982). Here the dis-
trict  court had before it matters outside the 
pleadings, including two affidavits in support of • 
News' request for a temporary restraining or-
der and a preliminary injunction.- See 11 R. 
1-45. We therefore review the dismissal ai an 
oriler granting summary judgment. ' - ' 0 1e'•-• • 
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statute upheld in Ginsberg. Ginsberg, su-
pra, 390 U.S. at 645-47, 88 S.Ct. at 1283-84. 
Plaintiff attempts' to distinguish Ginsberg 
by pointing out differences between  the 

 two laws. 

' • [3-6] There are two principal differ-
ences between the Wichita ordinance and 

•the statute  in  Ginsberg that are relevant  to 
the constitutionality of the Wichita ordi-
nance on its face. First, the Wichita-  ordi-
nance uses  the Miller v. California, 413 U.S. 
15, '93 S.C.t. 2607, 37 L:Ed.2d 419 (1973), 
obscenity test,4  and second, it proscribes not 
Pat thé dissemination of material harmful 
tà minors, as Ginsberg did, but also the 
disPlay of such material.s We find no con-
Stitutional infirniity in the ordinance result- 

frôin either of these changes, or in any 
of thé prohibitions of display, sale or pre-
sentation of proscribed materials to minors. 

A. Application of the Miller. test 
[7] We are unable to discern 'any sub-

stance to plaintiffs argument that replac- 

4. The orclinance in Ginsberg used the test ap-
proved in Memoirs v. Massachusetts, 383 U.S. 
413, 86 S.Ct. 975, 16 L.Ed.2d 1 (1966). Since 
then, in Miller v. California, 413 U.S. 15, 93 
S.Ct. ,  2607, 37 LEd.2d 419 (1973) the Supreme 
Court has, enunciated a somewhat different 

• test. Under Miller, to determine if material is 
obscene and therefore unprotected, the trier of 
fact must inquire: 

(a) whether "the average person, applying 
cOntemporary community standards" would 

' find that the woric, taken as a whole, appeals 
to the prurient interest; (b) whether the 
work depicts or describes in a patently offen-
sive way, sexual conduct specifically defined 
by the applicable state law; and (c) whether 
the work, taken as a whole, lacks serious 
literary, artistic, political, or scientific  value. 

Miller,. supra, 413 US. at 24, 93 S.C.t. at 2615 
(citations -omitted). The Wichita ordinance and 
the statute approved  in'  Ginsberg both adapted 
the current obscenity test so it could be-used to 
determine whether material is harmful to mi-
nors. 

5. Plaintiff also argues that the ordinance "ex-
ceeds the rights conferred on the GOvernment 
by Ginsberg v. New York" Brief of Appellant 

. tat 10. Plaintiff argues it is inconsistent with 
Ginsberg' to create an affirmative fiefense for 
displays that have a bona fide governmental, 
educational or scientific purpose. We disagree 
and address the equal protection' issues stem-
ming from this later. See Infra Part II. 

ing the Memoirs test with the Miller teat 
creates either an overbreadth or vagueness 
problem. The ordinance in Ginsberg. pro..,  
hibited distribution to minors of materie 
that was "harmful to minors." In defining 
"harmful to minors," the Memoirs obscenity; 
test was adapted so t.hat material could.no 
be distributed to minors if it: (1) appealed , 

 to the prurieirt interest of minors; (2) Wf1g, 

patently offensive to what the adult .com-
munity believed was suitable for minIcirs; 
and (3)' was utterly without social impo> 
tance for rninors. Ginsberg, supra, 390 U.S.' 
at 646, 88 S.Ct. at 1284. The Wichita ordi-
nance is virtually identical tO that upheld  in  
Ginsberg except that the Miller obscenity 
test is used rather than the Memoirs test 
Although the ordinance alters  the  Miller 
test so that it can be used for determining 
what material is harmful t,o minors, this is' 
precisely what the ordinanée in Ginsberg 
did with the old Memoirs test. We reject. 
the argument that the use of the Miller test;  

Plaintiff's contention that the ondinance Is. 
inconsistent with Ginsberg because it pro-
scribes distribution and display of material that 
is not "suibible" for minors is without merit. 
The ordinance approved in Ginsberg and Wich-
ita's ordinance both use this term in the saine 

 context. 
We similarly.  reject plaintiffs' contention theft 

the Wichita ordinance unconstitutionally. ex- ,  
pands the dermition of obscenity to include 
"within its proscriptions ... definitions which: 
are also incongruous with the 'patently offen -

sive' element of Miller and which encompass' 
depictions of smival conduct which are clearly. 
legitimate and not 'hard core.' " Brief of Ap-
pelant  at 13. Although the ordimuice does' 
proscribe dissemination of some material  pro. 
tected as to adults, the proscription applies! 
only to dissemination or display, to juveniles, 
not adults. Plaintiffs ar.gwnent implicitly re-: 
jects the rule from Ginsberg that it is constitu-
tional to proscribe dissemination of generally, 
protected materials to juveniles when such ma-
terials are harmful to them -Later cases recog-
nize that the state has a legitimate interest in 

. preventing juveniles from being exposed to 
sexually oriented materials even when they are 
not obscene as to adults. See, e.g., New York 
y. Ferber, — U.S. —, —, 102 S.Ct. 3348, 
3354, 73 LEd.2d 1113 (1982); FCC v. Pacifica 
Foundation, 438 U.S. 726, 748-50, 98 S.CL 
3026, 3039-41, 57 L.Ed.2d 1073 (1978) (plurali-
ty); Miller v. California, supra, 413 U.S. at 19, 
93 S.Ct. at 2612. 
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rendered the ,ordinance overbroad or 
vague'' 	• 

• 
B. The  prohibitions of the ordinance 

protecting minors 
The 'Wichita. ordinance *prohibits (a) dis-

playing material "harmful to minors," (b) 
selling, furnishing or presenting such mate- 
rial to minors; and (c) «presenting to a mi-. . 
nor any "performance" harmful to him. 
We feel that Ginsberg has already upheld 
all such prohibitions except that of display. - 
We therefore focus on the overbreadth and 
vagtieness challenges to the display prohibi-

- tion. 

The ordinance prohibits displaying mate-
rials harmful..  t,o minors when minors "as a 
'part of the invited general public, will,  be 
exposed to view such material." ,The ordi-
nance Provides that such material is not 
displayed if it is "kept behind devices com-
monly known as 'blinder racks' so that the 

- 	• 
6. We are not faced with an ordinance that is 

overbroad because it prohibits  dissémination  to 
minors of material that is not even obscene as 
,to them.. the ,Wichita ordinance is limited so 
that only material that is obscene as to minors 
rnay not be exposed to them. When courts 
have found similar legislation overbroad, gener-
ally the legislation has in some way sought to 
regulate material' that is not obscene even as to 
minors. See Erznoznik v. City of Jacksonville,. 
422 U.S. 205, 95 S.Ct. 2268, 45 LEd.2d 125 
(1975) (ordinance making it an offense for out-
door drive-in theati-e 'to exhibit film containing 
any nudity); American Booksellers' Ass'n  V. 

 McAuliffe, 533 F.Supp. 50 (N.D.Ga.1981) (stat-
ute prohibiting display or sale to minors of 
material containing nudé. figures held over-
'broad becau.se -  prohibition extends to, mateiial 
not obscene 'as to minors); Allied ArtiSts Pic-
tures Corp. v. Alford, 410 .F.Supp. 1348 (W.D. 
Tetui.1976) (ordinance overbroad because it 

, prohibited exposing juveniles to films contain-
ing language that was not obscene as' to juve- 
niles). American Booksellers Ass'n, Inc. v. Su- . 
perior Court, 129 Cal.App.3d 197, 181 Cal.Rptr. 
33 (2d Dist.1982) (ordinance -overbroad because 
it required 'sealing material containing any pho-
to whose primary purpose is sexual aroûsal 
regardless of whether obscene as to minors); 
Calderob,v. City of Buffalo, .61 A.D2d 323, 402 
N.X.S2d 685 (1978) (ordinance oVerbroad be-
cause it prohibited sale and exhibition to juve-
niles of material that was not obscene as to 
juveniles); Oregon v. Frink, 60 Or.App. 209, 
653 P.2d 553 (1982) (statute prohibiting dissem-
ination of all nudity, to minors overbroad be- 

lower two-thirds of the material is not ex- 
posed to view." We believe this provision is 
neither vague nor overbroad. 	. • 

Although First Amendment challenges to 
legislation 'under the -overbreadth and 
vagueness doctrines are related,7  they are 
distinct. The vagueness doctrine is an-
chored in the Due Process Clauses • of the 
Fifth and Fourteenth Amendments,8  and 
protects against legislation lacking suffi-
cient clarity of purpose and preci4on in 
drafting. See Erznoznik v. City. of Jackson-
ville, supra, 422 U.S. at 217-18, 95 S.Ct. e 
2276-.77; Grayned v. City of Rockford, 408 
U.S. 104, 108-14 & n. 5, 92 S.Ct. 2294, 
2298-302 & n. 5, 33 L.Ed.2d 222 (1972). 
Overbroad legislation need not be  vague, 
indeed it may be too clear; its constitution-
al infirmity is that it sweeps .  protected aé-
tivity within its proscription. See Erznoz-
nik v. City of Jacksonville, supra, 422 T.J.S. 
at  212-13,95 S.Ct. at 2274-75; Grayned v. 

cause it does not limit prohibition to material 
that is obscene as to juveniles). 

Nor are we faced with an ordinance whose 
standard for determining whether ,  material is. 
obscene either to minors or adults is  vague. 
The Wichita Ordinance uses almost the identi-
cal language approVed in Ginsberg with the 
exception of using the Miller test. When legis-
lation designed to proteCt minors-from sexually 
oriented matters has been found to be'unconsti-
tutionally vague, the standard for evaluating 
whether the material was obscene as to minors 
has generally been the source of the vagueness. 
See, e.g., Rabecic v. New York 391 U.S. 462,88 
S.Ct. 1716, 20 LEd.2d 741 (1968) (per curiam); 
Interstatè Circuit, Inc. y. 'Dallas, 390 U.S.' 616, 
88 S.Ct. 1298,20 LEd2d 225(1968);  .Ameridan 
Booksellers Ass'n v. McAuliffe, 533 F.Supp. 50 
(N.D.Ga.1981); Hillsboro News Co. v. City of 
Tampa,. 451 F.Supp. '952 (M.D.Fla.1978); Cal-
deron v. .City of Buffalo, 61 A.D.2d 323, 402 
N.Y.S.2d 685 (1978). We are satisfied that the 
standard used in the Wichita ordinance is not - 

- afflicted with such vagueness. 

7. See e.g., Village of Hoffman Estates, Inc. v. 
The Flipside, 'Hoffman Estates, Inc., 455 U.S. 
489, 494 & n. 6, 102 S.Ct. 1186, 1191 8c n. 6,71 
LEd.2d 362 (1982) (In determining whether 
there is substantial overbreadth the vagueness 
of the enactment should be analyzed). 

8. See, e.g., Parker v. Levy, 417 U.S. 733, 94 
S.Ct. 2547,41 LEd.2d 439 (1974) (Fifth Amend-
ment); Daggett v. Bullitt, 377 U.S. 360, 84 S.Ct... 
1316, 12 LEd.2d 377 (1964) (Fourteenth 
Amendment). 
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City of Rockford, supra, 408 U.S. at 114, 92 
S.Ct. at 2302. We consider the overbreadth 
and vagueness issues separately.' 

• 1. Overbreadth 
As noted, plaintiff News argues that the 

Wichita ordinance is overbroad, 'restricting 
the access of adults and minors approaching 
adulthood to constitutionally permissible 
publications. Brief of Appellant at 17. 
News says that as commercial enterprises 
seek to avoid violating the ordinance, the 
natural tendency will be to limit materials 
available for view by anyone. Id. at 13. 

[8] We disagree. First, as noted, with 
respect to the sale or distribution of materi-
als "harmful to minors," the ordinance has 
a clear and acceptable.  standard that will 
permit sale or distribution to adults of such 
materials. Second, the portion of the ordi-
nance dealing with display of material 
"harmful to minors" is reasonably struc-
tured. It is true that compliance with the 
ordinance will to some degree restrict the 
viewing by adults of materials which are, as 
to adults, constitutionally protected. How:. 
ever, the restriction is reasonable and does 
not offend the First Amendment. 

[9] Reasonable time, place and manner 
regulations are permlisible where the regu-
lations .are necessary to further significant 
governmental interests, Young v. American 

9. In Village of Hoffman Estates, Inc. v. The 
Flipsicle, Hoffman E-states, Inc., 455 U.S. 489, 
494-95, 102 S.a. 1186, 1191-92, 71 L.Ed.2d 
362 (1982), the Court indicated that in consider-
ing a facial challenge to the constitutionality of 
a statute for overbreadth and vagueness, a 
court should first consider the overbreadth 
question and then the vagueness question. 

10. One member of the plurality in Young v. 
American Mini Theatres, supra, would require 
that the regulation be no more intrusive than 
necessary to achieve the governmental pur- - 

 Pose. Young, supra, 427 U.S. at 79-80, 96 
S.Ct. at 2456-57 (Powell, J., concurring). The 
other four members of the plurality implied 
that the zoning ordinances might not be upheld 
but %for the district court's finding that there 
were myriad locations where such theatres 
could be opened. ' Young, supra, 427 U.S. at 
71-72 n. 35, 96 S.Ct. at 2452-53 n. 35 ("The 
situation would be quite different if the ordi-
nance had the effect of suppressing, or greatly 
restricting access to lawful speech."). 

Mini Theatres, 427 U.S. 50, 63 & n. 18, .9e 
S.Ct. 2440, 2448 & n. 18, 49 L.Ed.2d 310i 
(1976) (plurality), and are narrowly tailore& 
to further the State's legitimate intereste!.... 
Grayned v. City . of Rockford, supra, 403.z: 

 Ir.S. at 116-17, 92 S.Ct. at 2303-04." 
find Young, supra, instructive. In Yonne 
the Plurality held that Detroit zoning erdi44, 
nances providing that an adult theatre MaYI 
not be located within 1000 feet of anjr tw 
other adult theatres (or other "regulated. 
uses") or  Within .500 feet of a residential': • 
area, waS consistent with the First and 
Fourteenth Amendments. The pluralitY., 
recognized that this was content-based reg.: 
ulation but upheld it because the city had a 
sufficient interest in preserving the quality. ' 
of urban life and the ordinance did not 
sUppress or greatly restrict access to lawful 
speech. Young, supra, 427 U.S. at  63-72&. 

 n.  35,96 S.Ct. at 2448-53 & n. 35 (pluralite, -; 
Similarly the display provision of the Wichi: 
ta ordinance is a regulation based on con-' 
tent. We believe that it is likewise justi-
fied by the substantial governmental inter-
est in Protecting minors from exposure to 
harmful adult material." See supra note 5. 

Moreover, the prescription on display •of 
material harmful to minors does hot unrea-
sonably re.strict adults' access to -  material 
which is not obscene as to them." The 

11. Other courts have similarly viewed restric-
tions on displaying sexually oriented materials 
to minors as time, place or manner regulations. 
See, e.g., American I3aoksellers Ass'n, Inc. v. 
Superior Court 129 Cal.App.3d 197, 181 Cal. 
Rptr. 33 (1982) (ordinance requiring any mate-
rial whose "primary purpose" was "sexual 
arousal" to be sealed was held overbroad be-
cause it restricted adults' access to materials 
they had right to obtain); Dover News, Inc. v. 
City of Dover, 117 N.H. 1066, 381 A.2d 752 
(1977) (per curiam) (In dicta, court approves of 
a regulation requiring material harmful to mi-
nors to be displayed no lower than sixty 
inches). 

12. Legislation whose purpose was to protect 
minors from exposure to sexually oriented ma-
terials has been stricken as overbroad when It 
unnecessarily restricted adults' access to the 
materiaL See, e.g., Butler V. Michigan, 352 
U.S. 380, 381,  383, 77 S.Ct. 524, 524, 525, 1 
LEct.2d 412 (1957) (statute proséribing sale of 
any book "manifestly tending to the corruption 
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ordinance permits the "display" of material 
harmful to minors if it is in blinder racks 
which conc,eal the lower two-thirds of the 
material. Thus, adults may still have Some 
access–  to materials not obscene as to them, 
and they may,purchaSe such material. 

[10, 11], In considering News's claim of 
overbreadth,I 3  we must remember that  in-
.validating legislation as. overbroad on its 
face is "manifestly ,strong medicine" and is 
employed sparingly and "only :as, a last re-
sort" New York v. Ferber, U.S. —, 

102 S.Ct. 3348, 73, L.Ed.2d  1113 
(1982); Broadrick v.,  Oklahoma,  413 U.S. 
601,,613, 93 S.Ct. 2908, 2916, 37 L.Ed.2d 830 
(1973.). In Ferber, the court implied 
that when cond'uct plus speech is invelv.ed, 
thdoverbreadth " `must not only be real, but 
substantial as . well, judged, in relation to the 
statute's .  plainly 'legitimate sweep.' " New 
York v., Ferber, supra, U.S. at, —, 
102 a.dt. at 3352 (quoting proadrick v. 
Oklahoma, Supra, 413 U.S. at 615, ,93 S.Ct. 
at, e91.7). Moreover, legislation should not 
be held facially , oyérbroad unless it is not 
readily subject.to  a narrowing construction, 
and  the  deterrent effect on speech is .real 
and sUbstantial. Young v. American Mini 
Theatres; supra,  427 U.S. at 60, 96 Mt. at 
2447; Erznoznik v. City of Jacksonville, su-
pra, 422' U.S. at 216, 95 S.Ct. at 2276." 

[i2, 13] The portion of thé Wichita ordi-
nance, proscribing display to minors, is  con-, 

Of the Morals of yoùth" "not reasonably re-
stricted to cliff With which it is said to deal" 
because it 'reduces adult population "to reading 
'only What is' fit" for ehildren."); Home Box 
Office, y: 'Wilkinson, 531 F.Supp. 987, 997 
(D:Utah 1982) (despite assertéd child protec-
tion justification, 'statute proscribing distribu-
tion of indeeent material by wire or cable held 
eVerbrixid 'because it proscribes distribution to 
homes having no children); see alSo Cornmuni-
ty .TeleviSion of Utah, Inc. v. Roy City, 555 
F.Supp. 1164; 1166n. 8, 1172-73 (D.Utah 1982) 
(ordinance analogous to statute in Wilkinson, 
supra, held overbroad, following reasoning of 
WIficinson). 

11 It  is nOt clear if plaintiff argues that the 
ordinance is overbrOad merely because it regu-
lates the distribution of materials that are con-
stitutionally protected as to adtilts, or whether 
th&  display  provision  itself is overbroad. See 

duct plus speech because it regulates the 
manner in whiçh material with a particular 
content Can be disseminated; it does not 
regulate pure speech itself. Thus, there 
must be substantial overbreadth for the or-
dinance t,o be held overbroad on its face. 
We find  no such infirmity. As noted, the 
display . portion of the ordinance does not 
restrict minors' acce.ss to materials which 
they have a constitutional right to obtain. 
See Ginsberg, supra, 390 U.S. at 634-43, 88 
S.Ct. at 1277-82., The ordinance only pro-
hibits displaying material "harmful to  mi-
'nom,"  and this term is defined .  to-include 
only material that is obscene as tO minors 
under the Miller test as adapted to evaluate 
whether material is harmful to minors. Al-
though minor3 are entitled to a significant' 
measure of First Amendment protection, 
Erznoznik v. City of Jacksonville, supra, 422 
U.S. at 212-13, 95 S.Ct. at 2274-75; Tinker 
v. Des Moines School District, 393 U.S: 503, 
89 S.Ct. 733, 21 L.Ed.2d 731 (1969) ;  a nar-
rowly drawn ordinance restricting their ac-
cess to sexually oriented material does not 
abridge their First Amendment rights. See 
Ginsberg, supra, àO .U.S. at  634-43,88 S.Ct. 
at 1277-82. 

We therefore hold that the display provi-
sion of the ordinance is not overbroad on its 
face. 

Brief of Appellant at 17, 20. We have already 
rejected the former argument, and we address 
the latter because we believe plaintiff raises the 
argument at least implicitly. ' 

14. The Supreme Coùrt has said "even if there 
are marginal applications in which a statute 
wctuld infringe on First Amendment values, fa-

- cial invalidation is inappropriate if the  'ri main-
der of the statute ... covers a whole rarige of 
easily identifiable and constitutionally proscrib-
able ... conduct New York v. Ferber, 
supra, —  US.  at — n. 25, 102 S.Ct. at 3362 
n. 25 (legislation prohibiting sale of pàrnogra-. 
phy in Which children are engaged ,in explicit 
sexual acts); Parker v. Levy, 417 U.S: 733, 760, 

S.Ct. 2547, 2563, 41 L.Ed.2d 439. (1 974) (Mili-
tary articles prohibiting, inter alla, disobeying a _ 
lawful command from a superior) (quoting CSC 
v. Letter Carriers, 413 U.S. 548; 580-81, 93 
S.Ct. 2880, 2891-98, 37 L.Ed.24 796 (1973)). 
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2. Vagueness 
[14] If a law threatens tci inhibit First 

Amendment freedoms a , more stringent 
vagueness test is uàed. See Hoffman  Es-
ta tés y.  Flipside, Hoffman Estates, Inc., 
Supra, 455 U.S. at 499, 102 S.Ct. at 1193; 
Hynes v. Mayor of Oradell, 425 .U.S. 610, 
620, 96 S.Ct. 1755, 1760, 48 L.Ed.2d 243 
(1976). In the First Amendmeni area 
vague laws Offend three important Values. 
First, they do not give Individuals fair 
warning .of what is prohibited. • Second, 
lack of , precise standards permits arbitrary 
and discriminatory enforcement. Finally, 
vague statutes encroach upon First Amend-
ment freedoms by causing citizens to fOr-
sake 'activity protected by the First Amend-
ment for fear it may  be prohibited. 15  
Grayned v. City of Rockford, supra, 408 
U.S. at 108-09, 92 S.Ct. at 2298-99; 'see 
Hynes  y. Mayor of Oradell, supra, 425 U.S. 
at 620-22, 96 S.Ct. at 1760-61; see« also 
General Stores, Inc. v. Bingaman, 695 F.2d 
502,, 503 (19th Cir.1982). Hejira Corp. v. 
MacFarlane, 660 F.2d 1356, 1365 (10th Cir. 
1981). 

[15,16]  We find no vagueness .defect in 
the Wichita ordinance. First, the ordinance 
provides fair warning of what is prohibited. 
It plainly prohibits displaying material 
harmful to minors in a manner so that 
minorà will be exposed to it,. Although it is 
not "an answer to an argument that a 
particular regulation of expression -is vague 
to say that it was adopted for the salutary 
purpose of protecting children," Interstate 
Circuit, Inc. v. Dallas, 390 U.S. 676, 689, 88 

S.Ct. 1298, 1306, 20 LEd.2d 225 (1968), 

15. As Grayned nOted, this third value is related 
to the fu-st two. Grayned, supra, 408 U.S. at 
109, 92 S.Ct. at 2299. Concern for this third 
value is unique.to  laws which seek to regulate 
First Amendmegterights. The Fu-st two values 
are offended by.any-vague law. See, e.g., Unit-
ed States v. Salazar, 720 F.2d 1482 (10th Cit. 
1983) (considering the first two values from 
Grayneci and holding that law prohibiting Ille-
gal possession of food stamps is not unconsti-
kutionally vague). 	. 

16. To satisfy the scienter. Aguirement, the 
prosecution must show that the defendant 
knew the ,  contents of the material and its na-
ture and character. E.g., Handing v. United 

. the Constitution does not require im-
possible standards% all that is required is 
that the language 'conveys sufficiently defi-
nite warning as to the proscribed conduct . 
when measured by common understanding' 
and practices ....' " Roth. v. United 
States, 354 U.S. 476, 491, 77 S.Ct. 1304,_ 
1312, 1 L.Ed.2d 1498 (1957) (quoting United, 
States v. Petrillo, 332 U.S..  1,7-8, 67-S.Ct. 
1538, 1541-42, (1947)). We believe that the 
ordinance does this. The obscenity stan-
dard as to minors is clearly defined. Con> 
mon understanding and practices provide 
commercial establishments with sufficient 
notice of the type of display the ordinance 
is designed to prohibit. See Broadrick .  V. 

 Oklahoma, supra, 413 U.S. at 608, 93 S.Ct. 
at 2913; Miller, supra, 413 U.È". at 27, 93 
S.Ct. at 2616. 

[17] Furthermore, whatever imprecisioà 
is present is mitigated by the ordinance's 
scienter provision. See Hoffman Estates v. 
Flipside, Hoffman Estates, Inc., supra, 455 
U.S. at 499, 102 S.Ct. at 1193 ("[S]cienter 
requirement may mitigate a law's vague-
ness, especially with respect to the adequa-
cy of notice t,o the complainant that his 
conduct is prosczibed.") (footnote omitt,ed). 
The ordinance definei knowingly; in termi 
almost identical to the definition 'approved 
in Ginsberg. See  Ginsberg, supra, 390 U.S. 

 at 646, 88 S.Ct. at 1284. In addition t,o the 
degree of icienter that the Constitution re-
quires be shown to obtain a conviction for 
violating obscenity laws," the Wichita ordi-
nance, as Ginsberg did, makes it an excuse 
from liability if one makes an honest mis-
take as to a minor's age. 17  

States, 418 U.S. 87, 123-24, 94 S.Ct. 2887, 
2910-11, 41 L.Ed.2d 590 (1974); Hunt v. State 
of Oklahoma, 683 F.2d 1305, 1308 (10th Cir. 
1982); United States v. Sherwin, 572 F.2d 196, 
201-02 (9th Cir.1977),  cerf.  denied 437 U.S. 
909, 98 S.Ct. 3101, 57 LEd.2d 1140 (1978). 

17. Plaintiff also argues that the terni minors is 
vague. We reject this contention. The Wichi-
ta ordinance defines rninor to mean "any un-
married person iinder the age of eighteen (18) 
years." The Ginsberg Court upheld a statute 
defining minor to be "any person tuxkr the age 
of seventeen years." Ginsberg, supra, 390 U.S. 
at 645, 88 S.C1 at 1283. We see no difference 
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tions are upheld if they are rationally relat-
ed t,o a legitimate state interest. See New 
Orleans v. Dukes,  427 U.S. 297, 303,96 S.Ct. 
2513, 2516, 49 L.Ed.2d 511 (1976) (per cu-
riam); Hughes v. Alexandria Scrap Corp., 
426 U.S. 794, 810-14, 96 S.Ct. 2488, 2498— 
500, 49 L.Ed.2d 220 (1976); Hart Book. 
Stores, Inc. v. Echninsten, 612 F.2d 821, 831 
(4th Cir.1979), cert. denied, 447 U.S. 929, 100 
S.Ct. 3028, 65 L.Ed.2d 1124 (1980). 18  See 
also Schilb v. Kuebel, 404 U.S. 357, 364,92 
S.Ct. 479, 484, 30 L.Ed.2d 502 (1971) 
("[C]lassifications will be set aside only if 
no grounds can be conc,eived to justify them 

Second, we do not pez-ceive any real dan, 
ger of arbitrary enforcement. To violate 
the ordinance, one must display material 
which, ta.ken as a whole, must fail the Mil-
ler test as applied to minors. This suffi-
ciently constrains the discretion .of the au-
thorities. The ordinance adopts the correct 
standard for evaluating whether materiai is 
harmful to minors and we will not assume 
that the authorities Swill act in bad faith. 

Third; we are not persuaded that the 
ordinance will lead citizens t,o forsake activ-
ity protected by the First Aniendment 
The ordinance is narrowly drawn within the 
confines of the Miller and Ginsberg stan-
dards. It provides fair warning of what is 
prohibited,  and  sufficiently constrains the 
discretion of the authorities. In such cir-
cumstances we db not believe it chills the 
exercise of First Amendment rights. 

In sum, we are not perivaded to hold the 
Wichita ordinance invalid for vagueness. 

• II 

EQUAL PROTECTION 	- 
• The Wichita ordinance provides that it is 

an affirmative defense if the material or 
performance was "displayed, presente‘d or 
disseminated to a minor at a recognized and 
established school, church, museum, medical 
clinic, hospital, public library, governmental 
agency, quasi-g-ovérnmental agency and [if 
this was done] for a bona fide governmen-
tal, educational or , scientific purpose." 
Plaintiff News argues that the ordinance is 
violative of the Equal Protection Clause of 
the Fourteenth Amendment because only 
commercial establishments are subject to its 
sanctions. 

[18, 19] We disagree. The ordinance 
creates a classification that distinguishes 
between commercial enterprises and non-
commercial enterprises. Such classifica- 

of constitutional magnitude between these two 
definitions. 

Moreover, the Wichita ordinance makes it a 
tiefense to a prosecution if an honest mistake 
was made as to the age of the minor. This 
sufficiently .protects commercial enterprises 
from whatever vagueness inheres In the defini-
tion of minor% 

We rejected a similar argument in Pkp- 
enburg v. Cutler, 649 F.2d 783 (10th Cir. • 
1981). In Piepenberg a state statute pro-
hibited exhibiting pornographic films and 
created an affirmative defense if their dis-. 
tribution "was re.stricted to institutions or , 

persons having scientific, educational, gov-
ernmental, or other similar justification for 
possessing pornographic material." id. at 
785. We rejected the argument that this 
violated the Equal Protection Clause, rea- 
soning that it was possible to conceive of 
justifications for the classification. 	, 

We likewise believe that the Wichita or- 
dinance's classification must be upheld. 
Distinguishing between commercial and 
non-commercial institutions bears a rational 
relationship to a legitimate state interest. 
The Supreme Court has recognized that 
there are "legitimate state intere.sts at 
stake in stemming the tide of commercial- 
ized obscenity...." Paris Adult Theatre I 
v. Slaton, 413 U.S. 49, 57, 93 S.Ct. 2628, 
263.5, 37 L.Ed.2d 446 (1973); see also Young 
v. American Mini Theatre?, supra, 427 US. 
50, 96 S.Ct. 2440, 49 L.Ed.2d 310 (upholding 
zoning ordinances applicable to 'adult thea- 
tres or similar establishments). Commer- 

18. We note that in Ginsberg,  supra,  390 U.S. at 
641, 88 S.Ct. at 1281, the Court said that Itio 
sustain state power to exclude material defined 
as obscenity by § 484—h requires only that we 
be able to say that it was not irrational for the 
legislature to find that exposure to material 
condemned by the statute is harmful to mi-
nors." (emphasis added). 
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cial enterprises have the economic incentive 
to make sales and ai-e therefore -more likely 
to press the displa,y and dissemination of 
material harmful to minors. Hence, mak-
ing a distinction between commercial and 
nen-cornmercial enterprises is sufficiently 
grounded in a legitimate state interest- 

'We conclude that the ordinance doe.s not 
violate the Equal Protection Clause. 

Ill 

pRiort RESTRAINT 
Plaintiff argues that the , ordinance  cro-

ates an impermissible prior restraint It 
contends that the threat of criminal prose-
cution, the substantial 'penalties available to 
a prosecutor., and the • almost indefinable 
standards combine to create an unconstitu-
tional prior restraint on the right to distrib-
ute their materials. Brief of Appellant at 
34. We disagree. 

[20] The ordinance creates a penalty for 
violating it.s terms. It • doe_s not require 
prior approval of the authorities before any 
material can be, distribut,ed or displayed. 
"[T]here Is a world of difference between a 
government statement that  one  cannot 
speak at all and a statement that one can 
speak out at some risk of paying a Épecified 
cost." Hunter, Toward a Better Under-
standing of the Prior Restraint Doctrine: A 
Reply to Professor Mayton, 67 Cornell 
L.Rev. 283, 293 (1982). 

• The Supreme Court has expressed a pref-
erence for subsequent punishment over pri-
or restraint. See, e.g., Southeastern Pro- 

19. See, e.g., Bantam Books v. Sullivan, supra, 
. 372 U.S. 58,83  S.Ct.  631,9  LEd..2d 584 (State 

Commission notified book distributors that it 
has found publications objectionable and that it 
would reconunend prosecution of distribution 
thereof because the Commission believed 
books were tending to the corruption of the 
youth); see also Entertainment Concepts, Inc., 

. III v. Mackjewski, 631 F2d 497 (7th Cir.1980), 
cart.  denied, 450 U.S. 919, 101 S.Ct. 1366, 67  

• 1.„Edid 346 (1981) ("penalty of suspension or 
revocation [of theatre's license on finding it had 
shown obscene film) is unconstitutional prior 
restraint "because decision that movie is ob-
scene is made and license is revOked before 
opportunity to have a court determine if Movie 
is obscene); Penthouse Intemati Ltct v. McAu- 

motions, Ltd. v. Conrad, 420 U.S. 546, 558— 

59, 95 S.Ct. 1239, 1246, 43 L.Ed.2{1. 448 
(1975); Carroll v. Princess Anne, 393 U.S. 
175, 180-81, 89 S.Ct. 347, 351, 21 L.Ed.2d 
325 (1968); see also Nebraska Press Ass'n v. 
Stuart, 427 U.S. 539, 589, ,  96 S.Ct. 2791, 
2817, 49 L.Ed.2d 683 (1976) (Brennan, J., 
concurring); New York Times  Co. v. United 
States, 403 U.S. 713, 733-37, 91 S.CL 2140, 
2151-53, 29 L.Ed.24 822 (1971) (White, J., 
concurring). The Court has  suggested that 
although the Government may not be able - 
to restrain an individual from expressing 
himself, it does not follow that he cannot be 
punished if he abuses his rights. Southeast-
ern Promotions, Ltd.  V. Conrad, supra, 420 
U.S. 558-59, 95 S.Ct. 1246. 

We are mindful that  the Supreme Court 
has held that a system of prior administra 
tive• notice of a determination of obscenity 
as to particular «publications, with subse-
quent criminal prosecution for distribution 
possible, violated constitutional rights pro-
tected by .  the Fourteenth Amendment 
See, e.g., Bantam Books, Inc.. v. Sullivan, 
372 U.S. 58, 70-11, 83 S.Ct. 631, 639, 9 
L.Ed.2d 584 (1963). 19  Such a conclusion is 
not justified here, however, because there 'is. 
no such prior administrative deterrnination, 
nor any significant risk that one may be • 
prosecuted for engaging in protected con-

- duct.. We cannot say that on its face the 
Wichita ordinance has the infirmities of a 
prior restraint. The standard by which ma-
terials are to be judged is neither overbroad 
nor vague and there have been no threats 
of bad faith enforcement. . 

liffe, 610 F2d 1353 (5th Cir.), cart.  dismissed, 
447 U.S. 931, 100 S.Ct. 3031, 65 L.Ed 2c1 1131 
(1980) (where authorities embarked on pro-
gram of arresting everyone who distributed 
certain publications and made this action pub-
lic, causing ,  retailers in county to cease selling 
Publications, the Conduct zunounted to an infor-
mai  system of prior restraint); Drive In Thea-
tres, Inc. v: Huskey, 435 F.2d 228 (4th Cir.1970) 
(County Sheriff announced he would prosecute 
anyone showing a movie rated "R" or "X" 
because he believed they were obscene);  Bec 

 See Books Inc. v. I-enry, 291 F.Supp. 622 (S.D. 
N.Y.1968) (Stationing police officers in book-
stores indicated to patrons that material sold 
was illegal and this constituted advance censor-
ship). 
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We cenclude that the ordinance imposes 
no unlawful prior restraint. 
• • 

' 	TRIAL BY JURY 
' News also'contends that the ordinance is 
Unconstitutional becauSe it violates' the 
Sixth Amendment right, to trial by jury. 
More mspècifically, it argues that présecu-
tiona under the ordinance take place befom 
the  Municipal Ceurt'for the City of Wichita 
Where trial is to the :Court,"  and  the trial 

cCiirs -  without any deterrnination  On Ob-
. scenitj bY a . jury, which is essential since 
contemporary community standards must 
be applied. 

Relying, on Miller, supra, 413 U.S. at 26, 
30,13344, 93 .  S.Ct. at 2616, 2618, 2619-20, 
News so,' ya.athat . the only 'manner in which 
thé facts  can be found so as to ,determine 
the Prevailing Standards in the adult, com-
munity. is through the decision of a jury" 
Brief of Appellant at 24. News reasons 
that the obscenity testi"requires the partici-
pation of the c,ommunity wherein the action 
is brought" Id. at 25, 93 S.Ct. at 2615. 
Likewise,  News, points to  statements in 
Handing v. United. States, 418 U.S. 87, 105, 
94 S.Ct. 2887, 2901, 41 L.Ed.2d 590 (1974), 
that a juror is permitted "t,o draw on 'his 
own knowledge of the views ,of the average 
person in the community or vicinage from 
which he comes for making the required 
determination , News also relies on 
stateinents in •Ballew v. Georgia, 435 U.S. 
223, 98 S.Ct. 1029, 55 L.Ed.2d 234 (1978), as 
support for its position that a jury trial is 

29 Section 12-4502 provides: 
All trials in municipal court shall be 

to the municipal judge or the municipal judge 
•  pro  tem. 

• Kan.Stat.Arin. § 12-4502 (1982). • 
21. „News-  cites the following statement in Bel-

lew, supra, 435 U.S. 223, 98 S.Ct. 1029, 55 
L.F.4..2d 234: - 

; . 	We do not, rely on anY First Amendment 
• aspect of this case in holding the five-person 

, Jury unconstitutional. Nevertheless, the na-
,, ture of the substance of the misdemeanor 

charges against petitioner; supports the refus-
. al  to distinguish between felonies and misde- 

meanors. The application of the communi- 
ty's standards and common sense is impor- 

1293 

constitutionally required in the first in-
stance in obscenity cases. 21  

The defendants respond to the jury trial 
argument, inter  alla,  by pointing to the 
right to a jury trial de novo on appeal in 
such cases. Kansas, like numerous states, 
has a two-tier system for adjudicating spe-
cific cases. In Kansas, "[t]he municipal 
court of each city•shall have jurisdiction to 
hear and determine cases involving viola-
tions of the ordinances of the city." Kan. 
Stat.Ann. § 12-4104 (1982). Some states 
provide a jury trial in each tier; others 
provide a jury only in the second tier but 
allow an accused to by-pass the first; and 
still others do not allow an accused to avoid 
a trial of some sort at the first tier before 
he obtains a trial by jury at the second. 
See Ludwig v. Massachusetts, 427 U.S. 618, 
620, 96 S.Ct. 2781, 2783, 49 L.Ed.2d 732 
(1976). 

[21] Under ,  the Kansas procedure, on a 
plea  of no contest a finding of guilty may 
be adjudged. Kan.Stat.Ann. § 12-4406(b) 
(1982). If an accused pleads guilty, the 
municipal judge may hear evidence touch-
ing on the nature of the case, otherwise 
ascertain the facts, and then may refuse or 
accept the plea, assess punishment and en-
ter the proper judgment. Kan.StatAnn. 
§ 12 4407. All trials in the municipal court 
are to the municipal judg-e or the municipal 
judge pro tem. Kan.Stat.Ann. § 12-4502. 
However, the accused has the right t,o 'ap-
peal and then the case is tried de novo in 
the district court where trial by jury may 
be requested." 

tant in obscenity trials where juries must 
define and apPly local standards. See Miller 
v. California, 413 U.S. 15 [93 S.Ct. 2607, 37 
L.Ed.2d 419] (1973). The opporttmity for 
harassment and overreaching by an overzea-
lous prosecutor. or a bia.sed judge is at least 
as significant in an obscenity trial as in one 
concerning an armed robbery. This fact does 
not change merely because the obscenity 

• charge may be labeled a misdemeanor and 
the robbery a felony. 

Id. at 241 n. 33, 98 .S.Ct. at 1039 n. 33. 

22. Three Kansas statutes delineate this .  proce-
dure. Section 22-3610, 1Can.Stat.Ann. (1981). 
provides: 
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The Supreme Court has said that .such a 
procedure affords an accused "the. absolute 
right to have his guilt determined by a jury 
composed and operating in accordance ,with 
the Constitution." Ludwig v. Massachu-
setts, supra, 427 U.S.. at 625, 96 S.Ct. at 
2785. Moreover, it provides him a clean 
slate. Colten v. Kentucky, 407 U.S. 104, 
112-19,- 92 S.Ct. 1953, 1958-61, 32 L.Ed.2d 
584 (1972). 13  Hence we cannot agree that 
the decisions of the Supreme Court, .con-
sidered bigether, call for , a holding that this 
Kansas procedure for obscenity prosecu-
tions is invalid. The  Court's decisions in 
Ludwig and Colten  have  upheld the two-
tier syitems and the earlier Callan decision 

22-3610. Hearing on appeal. When a 
case is apriealed to the district court,. such 
court shall hear and determine the cause on 
the original complaint, unless the complaint 
shall be found defective, in which case the 
court may order a new complaint to be filed 
and the case shall proceed as if the original 
complaint had not bèen set aside. The case 
shall be tried de novo in the district court. 

(Emphasis added). 
Section 12-4601, 1Can.Stat.Ann. (1982), pro-

vides: 
Appeal; stay of proceedings. An appeal 

may be taken to the district court in the 
county in whic.h said municipal court is locat-
ed: 

(a) by the accused person in all cases; and 
(b) By the city upon questions of law. The 

appeal elan  stay all further proceedings upon 
the judgment appealed from. 

(Emphasis added). 
Section 22-3609(5), Kan.Stat.Atm. (1981), 

provides 
that in such appeal.s from municipal courts, 
trial by jury nzay be requested. 

(Emphasis added). 

23. Plaintiff News relies, inter alia, on Callan v. 
Wilson, 127 U.S. 540, 8 S.Ct. 1301, 32 LEd. 223 
(1888). In Ludwig, supra, 427 U.S. at 629-30, 
96 S.CL at 2787-88, the Supreme Court pointed 
out that Callan recognized that the sources of 
the right to jury trial in the federal courts are 
several and include. Art. III, § 2, cl. 3, of the 
Constitution which requires that "Mite trial of 
all Crimes ... shall be by Jury."  That  Ian-
'gunge was said to be capable of-being read as 
prohibiting, in the absence of a defendant's 
consent, a federal trial without a jury; and the 
court noted that the provision is not applicable 
to the States. 427 U.S. at 630, 96 S.Ct. at 2788. 
The right of trial by jury in state court as a 

is disting-uishable, as we have explained. 
See note 23 supra. 

We must now consider whether the refer-
ence to "the average person, applying con-
temporary community standards" in the 
First Amendment obscenity test, see Roth 
v. United States, 354 U.S. 476, 479, 77 S.Ct. 
1304, 1305, 1 L.Ed2d 1498 (1957), as well as 
the numerous references to the juey system 
which the Court has made while construing 
and defining this test, *institutionally man-
date a jury trial in the first instance. News 
cites state court decisions holding that in 
obscenity cases an accused must have a jury 
trial at the first tier. See City of Kansas 
City V. Darby, 544 S.W.2d 529, 532 (Mo. 

matter  of  federal constitutional law derives 
from the Sixth Amendment as applied to the 
States through the Fourteenth Amendment. 
Duncan v. Louisiana, 391 U.S. 145; 149-50, 88 
S.Ct. 1444, 1447-48, 20 L.Ed.2d 491 (1968). 

Furthermore, Ludwig also noted that to the 
extent that Callan may have rested on a deter-
mination that the right to a second tier jury 
trial was unduly burdened by a requirement 
that an accused be "fully tried" without a jury 
at the first tier, Callan was not controlling in a 
Massachusetts case like Ludwig because the 
defendant was able to circumvent trial in the 
Massachusetts first tier by "admitting to suffi-
cient findings of fact." 427 U.S. at 630, 96 
S.Ct. at 2788. 

We believe that the instant Kansas case is 
distinguishable from Callan, as was the Massa-
chusetts case in Ludwig. The Kansas two-tier 
system also permits a defendant to avoid being 
"fully tried" at the first tier. In a Kansas 
-municipal court a defendant can plead guilty or 
no contest, Kan.Stat.Ann. .§ 12-4406 (1982), 
and sentence must be impoSéd without unrea-
sonable delay. Id. § 12-4507. The defendant 
then can appeal to the district court where he 
"has an absolute right to a trial de nove  
State v. Parker, 213 Kan.  229,516  P.2d 153, 158 
(1973), and the appeal stays "all further pro-
ceedings upon the judgment appealed from." 
Kan.Stat.Ann. § 22-3609(1) (1981); see also Id. 
§ 12-4601 (1922). The defendant is entitled to 
"a trial de novo . . . regardless of lack of error 
or the nature of his plea in the lower court." 
State v. Parker, supra, 516 P.2d at 157 (empha-
sis added). "The defendant's right to a new 
trial is unrestricted in that all he is required to 
do to obtain it is to appea/." Id., 516 P.2d at 
158. 

We feel that both grounds used in Ludwig to 
distinguish Callan apply here and that the Kan-
sas procedure is supported by Ludwig. 



V 

In sum, we are not convinced that there 
is any substantive or procedural infirmity 
demonstrated 'in the Wichita ordinance.. 
Accordingly the judgment is 

AFFIRMED. 

APPENDIX 
Section 5.68.156 to ordinance number 36— 

172 of the Code of the City of Wichita, 
Kansas, provides as follows: 

Displaying material harmful to minors. 

(1) Definitions. Minor means any un- 
married person under the age of eighteen 
(18) years. 

L.FA.2d 491 (1968), we do not rest our decision 
on this ground. 

The ordinance is uniquely subject to repeti-
tive violation, creating the threat of substantial 
penalties. Under the ordinance, lelach day 
that any violation of [the ordinance] occurs or 
continues shall constitute a separate offense [, 
and] [e]very act, thing, or transaction prohibit-
ed by [the ordinance] shall constitute a sepa-
rate offense as to each item, issue or title in-
volved...." In such circtunstances, we are 
not inclined to i-e6r on the -"ill-defined, if not 
ambulatory" boundaries of the petty offense 
category. Duncan v. Louisiana, supra, 391 
U.S. at 160, 88 S.Ct. at 1453. It is on the other 
grounds discussed that we uphold the ordi-
nance. 
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novo jury trial on appeal. Commonwealth 
v. Rich, 63 Pa.Commw. 30, 437 A.2d 516, 
520-21 (1981); Manns v. Commonwealth, 
213 Va. 322, 191 S.E.2d 810, (1972); Walker 
v. Dillard, 363 F.Supp. 921 (W.D.Va.1973), 
rev'd on other grounds, 523 F.2d 3 (4th 
Cir.), cert. denied, 423 U.S. 906,96 S.Ct. 208, 
46 L.Ed.2d 136 (1975). In the de novo jury 
trial the accused has a clean slate. Colten 
v. Kentucky, supra, 407 U,S. at  119,92 S.Ct: 
at•  1961. Moreover the a.ppea.I sta.ys "all 
further proceedings upon the judgment ap-
pealed from," Kan.Stat.Ann. § 12-4601 
(1982).z4  

We find no violation of plaintiff News's 
constitutional rights under the First or 
Sixth Amendments in the procedure laid 
out for prosecution of violations of the ordi-
nance. 

1976) appeal dismissed, 431 U.S. 935, 97 
S.Ct. 2644, 53 L.Ed.2d 252 (1977); cf. City 
of Duluth v. Sarette, 283 N.W.24 533, 537— 
38 (Minn.1979). The Darby case, which re-
lied on the above-mentioned portions of Mil-
ler and Hamling, capsulizes plaintifrs point, 
stating that it held "in obscenity cases only, 
that a trial by jury is required in the first 
instaiic,e and that a' trial by jury aftei ap-
peal to circuit court 'does not satisfy the 
requirements of the Constitution.'"  (Quot-
ing Callan v. Wilson, 127 U.S. 540, 557, 8 
S.Ct. 1301, 1307, 32 L.Ed. 223 (1888)). (Em-
phasis in original). 

We are not persuaded to follow these 
decisions. The Supreme Court has not held 
that the trier of fact in cases applying the 
obscenity test must, ipso facto, be a jury. 
The Court has recognized that there is no 
constitutional right to a trial by jury in 
state civil proceedings to determine what is 
obscene material. Alexander v. Virginia, 
413 U.S. 836, 93 S.Ct. 2803, 37 L.Ed.2d 993 
(1973). Indeed it has 1;een held by some 
courts that criminal prosecutions for ob-
scenity need not be by jury trials. See 
.Coble v. City of Birmingham, 389 So.2d 527, 
533 (Ala.Cr.App.1980); Holderfield v. City 
of Birmingham, 380 So.2d 990, 991-93 (Ala. 
Cr.App.1979),.cert. denied, 449 U.S. 888, 101 
S.Ct. 245, 66 L.Ed.2d 114. 

[22] And even assuming that the jury 
system may be the desirable method for 
judging obsc,enity by community standards, 
the Kansas procedure is not unconstitution-
al in view of the right it provides for a de 

24. As amicus curiae, the State of Kansas ar-
gues that there can be no violation of the Sixth 
Amendment right to a jury trial because a vio-
lation of the ordinance is a petty offense. The 
amicus points out that the maximum penalty 
under the ordinance is a fine of not more than 
five hundred dollars and a jail terrn not to 
exceed one. month. Although we recognize 
that a petty offense is "usually defined by ref-
erence to the maximum punishment that might 

_ be imposed. . .," Ludwig v. Massachusetts, 
427 U.S. 618, 62 4-25, 96 S.Ct. 2781;-2785, 49- 
LEd.2d 732 (1976), and that a maadarium one 

b- month sentence and five hundred dollar fine 
might be light enough to be'a petty offense, see 
Baldwin v. New York, 399 U.S. 66, 90 S.CL 
1886,26 1-Ed2d 437 (1970) (plurality); Duncan 
v. Louisiana, 391 U.S. 145, 88 ,S.Ct. 1444, 20 



1296 721 FEDERAL REPORTER, 2d SERIES 

APPENDIX—Continued 
'Harmful to Minors' means that quality 

of any description, exhibition, presenta- 
tion or representation, in whatever form, 
of nudity, sexual conduct, sexual excite- 
ment, or sado-masochistic abuse when  the  
material or performance, taken as a 
whole, has the following characteristics: 

(a) The average adult person apply-
ing 'contemporary community standards 
would find that the material or per-
formance has a predominant tendency 
to appeal to a prurient interest in sex 
to minors; and• 

• (b) The average adult person apply-
ing contemporary community standards 
would find that the material or per-
formance depicts o i.  describes nudity, 
sexual conduct, sexual excitement or 
sado-masochistic  abuse in a manner 
that is patently offensive to prevailing 
standards in the adult community with 
respect to what is suitable for minors; 
and 

(c) The material or• performance 
lacks serious literary, séientific, educa-
tional, artistic, or political value for 

• minors. 	• 
'Nudity' means the showing of the hu-

man male or female genitals, pubic area, 
or buttocks with less than a full opaque 
covering; the showing of the female 
breast with less than a full opaque cover-
ing of any portion thereof below the top 
of the niPple; or the depiction of covered 
male genitals in a discernibly turgid 
state. 

'Sexual conduct' means' acts of mastur-
bation, homosexuality, sexual intercourse, 
or physical contact with a person's 
clothed or unClothed genitals, pubic area, 
buttocks, or, if such person be a female, 
breast. . 

'Sexual excitement' means the condi-
tion of human male or female genita.ls 
when in a state of sexual stimulation or 

 arousal. 
• 'Sado-masochistic abuse' means flagel-

lation or torture by or upon a person clad 
in undergarments, a mask or bizarre cos-
turne, or the condition of being fettered,  

bound  or  otherwise physically restrained 
on the part of one so clothed. 

'Material' means any book, magazine, 
newspaper, pamphlet, poster, print, pic-
ture, figure, image, description, motion 
picture film, record, or recording tape, 
video tape. 

'Performance' Ineans any motion pic-
ture, film, video tape, played record, pho-
nograph or tape, preview, trailer, play, 
show,  skit, dance, or other exhibition per-
formed or presented to or before an audi-

, ence of one or more, with or without 
consideration. 

'Knowingly' means having general 
knowledge of, .or reason to know, or a 
belief or  ground for belief which War-
rants further inspection or inquiry of 
both: 

(a) The character and content of any 
material or performance which is rea-
sonably susceptible of examination by 
the defendant, and 

(b) The age of the minor; however, 
an honest •mistake shall constitute an 

• excuse from liability hereunder if the 
defendant made a reasonable bona fide 
attempt to ascertain the true- age of 
such minor. 	• 
'Person' means any individnal, partner-

ship, association, corporation, or other le-
gal entity of any kind. 

'A reasonable bona fide attempt' means 
an attempt to ascertain the true age of 
the minor by requiring production of a 
driver's license, marriage license, birth 
certificate or other governmental or edu-
cational identification card or paper and 
not relying solely on the oral allegations 
or apparent age of the minor. 

(2) Offenses. No person having custody, 
control or supervision of any commercial 
establishment shall knowingly: 

(a) display material which is harmful 
to  minois in such a way that minors, as a 
part of the invited general public, will be 
exposed to view such material provided, 
however, a person shall be deemed not to 
have "displayed" material harmful to mi-
nors if the material is kept behind devices 
cominonly known as "blinder racks" so 
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that the lower two-thirds of the material 
is not exposed to view. 

(b) Sell, furnish, present, distribut,e, sl-
. low .te view, or otherwise disse' minate to a 
minor, with or without consideration, any 
material which is harmful to minors; or 

(c) Present to a minor or partiçipate in 
presenting to a minor, with or without 
consideration, any performance which As 
harmful to a minor. 

..(3) Defenses. It shall be an affirmative 
defense to any prosecution under this ordi-
nance that: 

The material or performance  involved 
was displayed, presented  or disseminated 
to ' a minor at a recognized and estab-
lished Schocil, chtirch, museum;  medical•
clinic, héspital, public library, governmen-
tal :agency, quasi-governmental agency 

•and persons acting in their capacity  as 
employees or agents of • such persons or 
organizations, and which institution dis-
:plays, Presents or disseminates such ma-
terial or performance for a bona fide 
governmental, educational or scientific 

•'purpose. 

'(4) Penalties. Any person who shall be 
convicted of violating any  provision  of this 
section is guilty pf a misdemeanor and shall 
be fined a sum not exceeding Five Hundred 
Dollars ($500.00) -and' may be' confined in 
jail for a definite term whichshall be fixed 
by the court and. shall not éxceed one (1) 
month.: Each day that any violation of this 
section occurs or continues shall constitute a 
separate offense and shall be punishable as 
a separate Violation. Every act, thing, or 
transaction prohibit,ed by this section shall 
constitute a separate offense as to each 
item, issue or title involved and shall be 
punishable as such. For the purpose of this 
section, multiple copies of the same identi-
cal title,,monthly'issue, volume and number 
issue or other such identical material ihall 
constitute a single offense. 

\--- 
E KEY NUhltItR SYSTEM S _1T  

John BROZ, Plaintiff-APpellee, 

Margaret' M. HECKLER, Secretary of 
HénIth & Hunian Services, A Depart-
Went of the United States GOVernment, 
Defendant-Appellant. 

Richard D. ITOLMES, Plaintiff-Appellee, 

v. 

Margaret M. HECKLER, The Secretary 
of Health and Human Services, 
• Defendant-Appellant. 

Corrine LITTLE, Plaintiff-Appellee, 

V.  

Margaret M. HECKLER, Secretary of the 
Department of Health and Human 

Services,  Defendant-Appellant 

Thomas O. JONES, Plaintiff-Appellee, 

• v. 

Margaret M. HECKLER, Secretary, 
Department of Health & Human 

Services, Defendant-Appellant 

Fred SOESBE, Plaintiff-Appellee, 

v. 

Margaret M. HECKLER, Secretary of 
Health and Human Services, 

Defendant-Appellant 

Nos.' 81-7140, 81-7143, 81-7336, 
81-7370 and 81-74.66. 

United States Court of Appeals, 
Eleventh Circuit. 

Dec. 8, 1983. 

In each of five cases, denial of social 
security disability benefits was reversed by 
the United States District Court. The Sec-
rétary of Health and Human Services ap-
pealed, and appeals were consolidated.—The 
Court of Appeals, 677 F.2d 1351, affirmed 
in part, vacated in part and remanded. 
Following remand, 103 Sup.Ct. 2421, the 
Court of Appeals, 711 'F.2d 957, affirmed in 
part, vacated in part and remanded. On 
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Council Mehbers Hoyt,'White and'Scarlon 
• 	 presmitr the folinwing ordindrze.Ph 

Amending Title 7, Chapter 139 of the Minneapolis 
Code of Ordinances relating to Civil Rights: In General. 

Th' C.Vey Cnunt-ii  i  tà4 dly of Minneapolis do ordain C3 it3113V114 

Section  L.  That Section 139.10 of the above:lentitled ordinance be 

amended to read as follows:. 

139.10 Findina, declaration  of  policy  and  purpose. 

(a) Finillms. The council finds that discrimination in empIoyment,-labor 

union membership, housing acccmmodations, property rights, education, public 

accommodations and public services based on race, color, creed, religion, an-

cestry, national origin, sex, including sexual harassment AND PORNOGRAPHY, af- 

factional preference, disability, age marital status, or status with regard to 

public assistance or in housing accommodations based on familial status ad- 	. 

versely affects the health, welfare, peace and safety of the community. Such 

discriminatory practices degrade individuals, foster intolerance and hate, and 

create . and intensify'unemployment, sub-standard housing, under-education, ill 

health, lawlessness and poverty, thereby injuring the public welfare. 

(1) SPECIAL FINDINGs  ON PORNOGRAPHY: THE COUNCIL FINDS THAT POMCGRAPHY 

IS CENTRAL IN caEATInG AND MAINTAINiNG THE CIVIL INEQUALITY OF THE 

SEXES PORNOGRAPHY IS A SYSTEMATIC PRACTICE OF EXPLOITATION AND SUS-

' -ORDINATION BASED OM S EX  WHICH DIFFERENTIALLY HARMS WOMIEN.  THE  BIGOTRY 

' 

 

AND  CONTEMPT It PROMOTES, WITH THE ACTS OF AGGRESSION IT FonTEas, 

HARM .MMEN (' S OPPnTUNITIES FOR EQUALITY OF RIGHTS iM EMPLOYMNT, 
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EnucATioN, -  PROPERTY RIGHTS., PUBLIC ACCOMMODATIONS AND : PUBLIC SER-

*
VICES; CREATE PUBLIC HARASSMENT AND PRIVATE DENIGRATION; PROMOTE . 

-INJURY AND DEGRADATION SUCH AS RAPE, BATTERY AND PROSTITUTION AND 

INHIBIT ' JUST ENFORCEMENT OF .LAWS AGAINST THESE ACTS; CONTRIBUTE • 

SIGNIFICANTLY TO RESTRICTING WOMEN FROM FULL EXERCISE OF CITIZEN-

SHIP AND PARTICIPATTON IN pps!Jc LiFe, INCLUDING,IN-NEIGHBORHOODS; 

DAMAGE RELATIONS BETWEEN THE SEXES; AND UNDERMINE WOMEN'S EgUAL 

EXERCISE OF RIGHTS TO SPEECH AND ACTION GUARANTEED TO ALL CITIZENS 

UNDER THE CONSTITUTIONS AND LAWS OF THE UNITED STATES AND THE STATE 

OF MINNESOTA. 

(b) Declaration of polio and purpose.  It is the public policy of the 

City of Minneapolis 'and the purpose of this title: 

(1) To recognize and declare that the opportunity to obtain employment, 

labor union membership, housing accommodations, property rights. 

education, public accommodations and public servicea without dis-

crimination based on race, calor, creed, religion, ancestry, na-

tional origin, sex, inCluding sexual harassment AND PORNOGRAPHY, af-

factional  • preference, disability, age, marital status, or status 

with rugard to public assistance or to obtain housing accommodations 

without discrimination based an familial status iu a civil right; 

(2) TO prevent and prohibit all discriminatory practices based on race, 

color, creed, religion, ancestri, national origin, 2ex, including 

sexual harassmant AND POMOGRAPHY, affectional pr‘tference, disability, 

age, marital statua, or status with rogard to public assistance with 

respect ta employment, labor union membership, housing accommo-

dations, property rights, edncatiml, public accormodions  or  public 

services; 
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(3) To prevent and prohibit  ail  discriminatory practices based on fa-

milial status with respect to housing accommodations; 

. (4) TO PREVENT AND PROHIBIT ALL DISCRIMINATORY PRACTICES OF SEXUAL SUB-

ORDINATION OR INEQUALITY THROUGH PORNOGRAPHY; 

-4i4 - (5) To protect all parsons from unfounded  •charges of discriminatory 

practices;. 

-45)—(6) •To eliminate existing and the development of any ghettos in the com- 

munity; and, 

..1-0 effectuate the foregoing policy by means of public information 

• and education, mediation and conciliation, and enforcement. 

Section 3. That Section 139.20 of the above-entitled ordinance be amended 

by adding thereto a new subsection (gg) to read as follows: 

(gg) Pornooraphy. Pornography is a form of discrimination on the basis 

of sex. 

Pornography is the sexually explicit subordination of women, graphi-

cally depicted, whether in pictures or in words, that also includes 

one or more of the following: 

(i.) women are presented dehumanized as sexual objects, things or 

commodities; or 

. (ii) Women are presented as sexual objects who enjoy pain or humilia-

tion; or 

e.ii) 'men are presented as sexual objects who experiernce suaI 

plensure in being raptzld; or 

-(iv)  wceen are presented a 	xual objects tied u3 or cut up or muti- 

latcd or bruîsed 'or physically hurt; or 

(v) 	wcmer, are  pra.sni-.2d in pelur* ,; ();-' 	 ii!;11issien; or 

S i 

(1) 
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(vi) woma!n'a body parts - including but not limited to vaginas, 

breaetz, and buttocka'- àru exhibited, such that virean are re- 

, 
duced to taoan parta; or 

(vii) worrean  are  preaented aa whorea'by nature; dr 

(viii) women ara presentud being panatrated by object:5 or animals; or 

(ix) %,bomen are prasanted in scanarioa of dagradation, injury, abase-

ment, tor-titre, sho in as filthy br inferior, bleeding, bruisad, 

or hurt in a contaxt that makes thez• condition 	exual. 

(2) The uae of men, children, or tranasexUals in the place oe women 

in  •(1) (i - ix) ;above is pornography for purposea of subaections (Z) - 

(p) of this statute. 
Section  4 •  That Section 139.40 of the abova-eatitILd ordinance be wended 

by adding therato nzw subsections M, .(m), (n), (o), (p), (q), (r) and (s) 

to read as follows: 

(Z) Diacrimination by traffickine in pornorralhi.. The production, sale, 

exhibition, or dîatribution ,  of pornography is discrimination againet women by 

maana of trafficking in pornography: ' 

(1) City, state, and federally fundud public librarica or privata and 

public univarsity and college libraries in which pornography is avail-

, 	 able for atudy, including  cri  open shelvaa, shall not be conatrued to 

be trafficking in pornography  but  special display prasenaationa of 

parnography in  said placaa is sex discrimination. 

(2) The formation  of  privatm clubz oe azacciationa for purpoaaa of.traf-

, ficking in paroography is illegal and shall be considerud a conspiracy 

to violata the civil rights of-  womun. 

(3) Any wam'an has a cause of action Ilreundar as a wo‘nan aacing against 

the subordination of .aowaa. Aay ,nan ar zraasaaaual who allaa Is iajury 
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by pornOgra'phy  in'  the way +.1drmen are 'injured bY it'shall also have 

d use of action.: 
• 

do. e.rcion into pornogramhiCperfcirmances. Any person, including 

transso.xiaal, who is coerced, intimidate.d, or fraudulently Induced (hereafter, • 

"courced")-. into perforMing • for  pornOgraphy shall have *a cause  of  'action 

against the make.r(s); !gal ler(S), eXhibltdr(s , ) *k-e' distr;ibutgar(s) of said' por-

nography for darigage::, end .  for  • th  e e.liminat.ion of the-products  of  the per-

formance(s) from  the pùb,11O vlew. 	, 	.` 	• 	• - 

) Limitation of  action. This claim.shall not expire before five years 

have elapsed from the'date of tha coerced performance(s) or from 

the last appearancge. or sale of any product of the performance(s), 

whichever date is later; 	 . 

(2) Proof of one or more of the following facts or conditions shall not, 

without more., negate a finding of coz.nrcion; 

that the person is a woman; or .• 	. 

that the person is or has  ben a proStitute; or 

(iii) • that the person  ha  s attainie.d the age of -majority; or 

(iv) that the person is connectruf by blood or marriage to anyone 

involved in or related  to  the making' of 'the pornography; or 

(v) that the person has previously had, or been thought to have 

h.ad, sexual relations with'-anyorte., including anyone inVolved 
. 	• 

in or related to the mak.incr Of the pornography; or 

( i) 

( 
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(vi) that the person has previously posed for sexully ex-

plicit pictures for or with anyone, including anyone in-

volved in or related to the making of the pornography at 

or 

(vii) that anyone else, inCluding a spouse or other relative, 

ha  s givan permission on the porson's behalf; or 

that the'petson'actuaily consinted . to à Use df the per-

formance that,is Changed inéo pornograPhy; or 

.(ix) that the person khew that the'purpose of the acts or events 

• in  question  was td make pornography; or 

(x) that the person showed nd resistance or appeared to co-

operate actively in the photographic sessions or'in the 

- sexual events that produced the pornography; or 

(xi) that th* person signed a contract, or made statements af-

firming a willingness to cooperate in the production of 

pornography; or 

(xii) that no physical force, threats, or weapons were u2ed in 

the making of th  m pornography; or 

(xiii) that th:1 person was paid or otherwise ccmpensated. 

Forcing_pornoprohy an a person. eny woman, man, child, or transe 

sexual who han pornography forced on him/her  in  any place of employment, in 

educotion, in a home, or in any public place has a cause of action agninnt 

the  perpetrator and/or institution. 

(h) 
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(o) Assault or physical attack  due  to porh2araphv.• Any woman, man, 

ch i.ld, or tran sexual who is as sau ted, phys ica 11 :y attacked or. in jurz.td in 

a.way .  that is directly cause.d.•by specific pornography has a claim for 

damages  aga inst the perpetrator, the maker(s), distributor(s), Sal ler(s), 

and/or e4hibi tor (s) , and for an in junot ion . against the 'specific por-

nography's. further  exhibition, • distribution, or.  sale. No damages shall , 

be assessed (A) against maker(s). •for  pornography 	'(B) against dis- . 

tributor(s) for pornography Ostri44e4, (Ç) against saller(s) for por- › 	: 

nography .sold, or (D) against exhibitori• for pornography exhibited prior 
ENFORCEMEST 

• to the effeet-i-çie date étÉ this . act. 

Defenses. i;lhere the materials which are the subject matter of 

a cause of action under subsections (Z), (m), (n), or (o) of this sec- . 

tion ara pornography, it shall not be a defente that the defendant did 

not know or intand that the materials ware pOrnography or sex discrimina- 

- tion. 	 • 

(q) Severabilit..m. Should any part(s) of this ordinance ba found 

legal ly inva I id, the remain ing part(s) remain va I id. 

(r) / S 	
.(Z)

ubsections. 	. 
, (m) (n), and (o) of this section are exceptions 

to  the Second  clause of section 141.90 cif this title. 

(p ) 
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'cs) E'ffcat 	 Enforcement 	th „.. . 	. 	. 	.ordinzrnc 	of  

o2inber 30, 1983, shal I be buspeniled wit LI .JuIY- I , 1984 C.-ren Forcement dateHi to 

faci 1 i tate trarn tng, education, voluntary-  comp I iance, and imp 1 enenta t ion 

takIng Into con3iderat ion  th  a optnions .of the Ci ty' Attorney and the-Cîvt I 

Righte. Ccirmisaton. 4o 11 11T 	sliall » attach. uiciat (JL  or ae spec tf Ica I ly 

provided In the second e,a.ntence of C.o) until r`th::: 'enforcement *ch-àte.. Lb1î ty 

under al 1 othàr section3. of th 	aot slia I I ât tacit as 'of December 3(1,. 1983. 
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, 	• 	CDer 	 • 
to Councii 	- 

Aldermen w -t, White and Scallon  prz,-3....:eret the fallewinl ordinance: 

Amending Title 7, Chabter 141 of the Minneapolis Code 
of Ordinances relating to Civil Rights:, Administration and 
Enforcement. 

The City Cammil of the Cty of Minim-op-01;3(10 ordain C33 Faliewl,t 

Section 1. That Section 141.50 (Z) of the above-entitled ordinance be - 	• _ 	. 
- 

amended by adding thereto a new subsection (3) to read as follows: 

Parnecrachy:  The hearing committee or court may order relief, in-. _  

cluding the removal of violative material, permanent injunction 

against the sale, oxhibition or distribution of violative material, 

or any other relief deemed just and equitable, including reasonable 

attorney's ezlos. 

Section 2. That Section 141.60 of the above-entitled ordinance be 

amended as follows: 

141.60 Civil action, judicial review and enforcement. 

	

.(a) -Civil actions. - - 	- --- - - '--- - -- -- -- 	--- •- • - 	. 
----. . 	 . .. _. 	_ 	, 	. 	, 	. 	,.• .... 	. 	_ 	_ 	. 	. 	_ 	_ 	__. 	._.. 	. 	.._. 	. 	_ , 

- (1) AN IMO1VICUAL - ALLEGUiG - À 'VIOL:AI-10M  0F :TH1S - 0ROiNANCE MAY.-  ..- — 

, 	ORlle..A.O1\/11. 	 . 

- (2)- - A-complainant n'y  bring-a civil-actien-at •th•follcwing 

. 	 . 

• 	 . 7. 	 T
, 

--(71+:.(i )-  Within forty-five (45) days aft!,7 the 4ieector, a re- , 	. 

view cor;'.mittee or a htaring committee has dismissed 

a complaint for rz*a3çns oth ,cr'tWan-a-concIliation 	. 

to 1, , Jhic'n 	c..-- nplainnt is a siti:nator;  or 
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(ii) After forty-Five (45) days frcm the filing of a verified complaint 

if a hearing ha3 not been held pursuantto section 141.50 or the 

department has  ro  t entered intn a conciliation agreement to which 

the  complainant is a signator. Tha complainant shall notify the 

departrent of his/her intention to bring a civil actiOn, which 

shall be comenced within ninety (50) days of giving the notice. 

A complainant bringing a civil action shall mail, by registered 

or certified mail, a copy of the summons and complaint co the de-

partment and upon receipt of  saine, the director shall tormini,te 

all proceedings before the department relating to the complaint 

and shall dismiss the complaint. 

No complaint shall be Filed or reinstituted with the department after 

a civil action relating ta the same unfair discriminatory practice has 

ben  brought unless the civil action has been dismissed without pr.sju-

dice. 
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GOVT OPS - Your Committee, to whom was referred ordinances amending 

Title 7 of the Minneapolis Code oF Ordinances, to add pornography au dis-

crimination against women and provide jus  t 4 equitable relief upon find-

ing of discrimination by hearing committee of the Civil Rights . Commission, 

and having held public hearings thereon, recommentis that the following 

ordinances be given their second readings For amendment and passage: 

a. Ordinance aMending Chap 139 relating to Civil Rights:  In General; 

h. Ordinance amending Chep 141 relatipg to Civil  Rights: Adminis-

tration and  nforcement. 
	 ■••,/m.....vMeetemeeleMealeb. 

ApProved . : 

Chairman 
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PROHIBITS: 

APPENIMX* 
' PROHIBITS 

	

Consensual Sodomy 	. 

	

STATUTE 	 DEFINITION 	 Solicitation 	,Act 	, 	Loitenna 	Vagrancy 	• patron 	Fornicat.on heterosexual 	 homosexual 

M.A. CODE tti. I3A q i iA•11- 	' 	iOiters or iernai.ni' M'a pillIC place 	 § 13A-6-65 
. 	., . 

Plan)/ 119731 
7 	

for Me purpose or .ripsIng in or 	 . 
. 1 	l 	 soliciting another pers-an to 	 x 	 x 	 x  

•.41 lO. Z.lara40..) . 	 engage inpiostaution 'Or deviate 

	

.. 	. 	. 	• 
Usiral Intctejtill< 

.;..ASKA STA T. § 11.66.1f/3 	engages in or agrees or offers to 	 111.40.120 

	

f 1 971i.,:t1 	1 ,j 	, 	.. 	7 ,, 	engage in sestial conduct .in 	. 

,RIZ.  REV. STAT, ANN 5 13 	engaging in or . agreeing or  offering to 	§.13.2905 	 § 13.1411 . 	* 
. 	7211 119711) 	 • 	enget, in sexual conduet with 	,. 	„ . 	,, 	 ; 	• 	 . 	, 	

X t 	 ,• • 	another perlon under a fee 	.• 	'' 	' 

ug-11-CC in'  ei 	arrangement 

• 
Ati. STAT. ANN § 4 I -.X.02 	in return,for  an in expectation of a 	 , §,41-2914 	 (44E03 	 §41•1313 	., 

11 97 5) 	• 	:- 	'. 	'. 	•'-.: 	ion  he 'eniages'inoragrietbr 

. 	A 1-1),eo..hLrar_i 	offers to engage in sexual achsity 
I 

AL. PENAL CODE §647(b) . 	,, 	solicits, or engages in any lewd att 	• 
. (Dest-in'z logo. 1979). 	. 	,. 	..; . between peasOns for money', 	.1 . ", 	X 

other consideranon -- 

01.0. 3tEV. STAT. § 13.7.20I 	performs. offers. or agrees to perform 	§ 13.7.202 	 § 113.7.205 
I, 	(19781. 	• ;" . 	• 	• 	. 	aq act of sexual inie men ru  

........ 	• , 	, 	.. 	, 	.• I...• 	.. 	, • any ICI otrieviate usual inter- 
X 

CCI‘C/ TID.C.10 	 course. with any person not his 
spouse,  in exchange for money or 
other thing of value 

' 

iirlx text and Modined Cron Rosenbleet & Pariente The Peediheon of the Criminal Law I 	CAIM L REV 373. 422.26 (1973) 
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Consensuel  Sodomy 

	

STATUTE 	 DEFINITION 	 Solicitation 	Act 	Loitering 	Vagranri 	Patron 	Forni.lion heterosexual 
• 

 homose sual 

f 
l07e74. GEN. STAT. à 53,82 	engages or agrees or offers to engage 	 § 53a-S3 
! (1979›, 	 M sexual conduct with another 	X 	X 

pennon M rcturn for a lee 

I 

	

CODE ANN. ti). 11. 	engages or agrees or offert  to engage 	 § 1343 
I § 1342 (1974) 	, 	 . 	in sexual condom with another 	X 	 X 	 • 

person in return for • ton 	 . 
I 	 .  

I.C. CODE ANN. § 22.2701 	invite, entiee, persuade or address for 	 § 22-1002 	 § 22.3503 
i 	(1975) 	 the purpou of inviting. enticing 

	

13(4 1,1-4:1' 	

or persuading any person for the X 	 X 	 X 
purpose of prostitution or any  

1 	r '' 	luee  
IA. stxr. ANN. 	 §799.133 

other immoral or lewd purpose 

. 	

. 	• 

	

giving or receiving or Me body for 	 § 740.02
i 	e 796.07(15a) 	 sexuai intercourse for hile and he 
I 	 giving or receiving of the body 	• 	X 	 X 

I 	"1: 1 0134KL for liuntious sexual intercourse 

I 	
without hire 

796.07(31(.01V/eat 19761 	 to offer to commit, or to commit. or 
j 	 to engage in. prostitution. lewd. 	X 	X 

nee/,  or assignation 

I A. CODE ANN. § 24.2012 	performs or offers or consents to 	 § 26-11110 	 e 210-2002 
(1977) 	,.., .. 	 perform an a.:t of usual inter. 	X 	X 	 X 	 X 

oaurse for money 	 • 
es  

Awmr, Rev STa.T. 	"r12. 	engages in or ar-ere , offers m 
1 -::,  ' 	, .. 	 . 	• 	 • 	 e•.,,, ,.: •:,,i ,, ,,l.“.• 	-!,-. 	 ": 

:n rle.,:n u, : ' • ...,,. ••-•.. 

'MHO CODE  § 10-5613 (Supp. 	(a) engages in or otters or agrees to 	 §13-3h14 	§13.6N)I 	 §121•6605 
; 	19731 	 engage in actual =bluer in 	 X 	 X 	 X 	 X 

	

% 	' ''O•ort 0 	(b) is an inmate of a  honte  or 
prostitution 

-d_ 
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PROHIBITS: 

	

. 	 . 
1 	 • 	 •  'Consepiital 3:.. ,...lorn ■i 

	

STATUTE 	 DEFINITION 	 Seheitation 	Mt 	Lonenng 	Vagranc:. 	Patron. 	Fornication hetero,exuat 	 homosexual 

(c) loiter, in or wirhin view of any 
public place for the purpose of 	X 	 X being hired to engage in sexua )  

	

. 	. 	 conduct 	. 

. 	 . 	 • 
L ANN. STAT....h.  36,4  I I- 	performs. offers or agrees to perform 	§ 11- 1 5 	 à 11-111 

-'• 	14 (Sarih-Hurd 19 	 sex 	 ' 

	

19) 	 ual intercourse or deviate sex- % 	.. 	.., 	
• 	

. 	 . 
ual conduct (Or rinincy . 	- 	'- . 	 • 

	

, 	  

O.  cope A.4;4.13545+2 	perform& or_offers or agrees )o per- 	 à 35 ,45-‘3 
(1979) 	 form, sexual intercourse or devi.. 

	

% . 	 X 	 X 

' 	. 	I '11  CtlailtQJ 	
te c sexual conduct for money or 	 • 

other property 

... 	. 	. 	. 	 , 	. 	. 	 . 	. 	... 	 • 
•WA CODE ANN. § 725.1 	sells or offers for sale Iris

... •
is or her 	 § 702.17 X 	. 

(West 19191 	 services as a 	 t 

	

partner in a sex oct. .....4 	 X 	 X 	 (included 	 x 	 . or who purchases or offers to 

	

4.1. 0 WO... 	. 	purchase such services in def.) 

. 	 , 
AN. CR1M. CODE ds CODE 	performing an act of sexual inter- 	 §2)-3515 . 	 § 21-3505, 

OF  CRIN. PROC. § 21-1512 	course for hire or offering or 
(Vernon (974) 	, 	 agreeing  te  perform an act of 	 x 	x x . 

sexual intercourse-or any UMW.... 

	

- Vareetre 
	

tel  sexua )  act (orbite.- 
. 	 . 
Y  , REV. STAT.•§ 529.020 	engages Of attee$ Ot offers to engage 	 . 	§525.091) 	 ' 	,§510., 100 

	

i 	s 	 X 	 X '  1)973) 	Vf'.. It ti..g.% 	. 	
in sexual conduct  fore fce 	

• . 	 .. 

	

REV. STAT. ANN. § 14.32 	(a) the practice by à person of indis. 	§14.83 	 § 1 4.39 	. 
i (West Supp. 19 )0) 	 criminate sexual intercourse with 

i 	 others  fer  compensation 

	

r 	
(b) solicitation by One persoreof 	• 	§ 14.33 	' 	 • 

	

kettàtame..) 	another with the intent to engage 
in indiscriminate sexual inter- 	 X 	 X, 
course with the !suer  for tempes. 

I 
I 	

sation 

P.ROW I3ITS: 
. 	. 

•
' 	

Consensual Sodomy 
STATUTE- 	 .. 	DÉFINITION 	 Soliciiiiiers 	 Loirénng 	vatrattcy 	Patron 	FOrni,u.tMn heerosexual 	" 	 nOirloSex .ual 

1E. RF.V. STAT. tit. I7A 	' 	engaging in oragrecing to engage in 

	

§17A•851 (detinirion) 	 or offering to cope< M sexual 

	

g 0..C/Il...t 	
intercourse ar a sexua )  act in 
return  for s  pecuniary benefit 

5 17.4.353-A ( (979) 	 engaging in prostitution 	' 

,1 0. ANN. CODE art. 27 § 16 	offering or receiving of the body for 	 § 353 
(detinition)' 	- 	— 	 sexual inten.-ourse for hire•-• 	 X 	 .X 

5 15 	0,........... 1>_§ 	(e) procure or solicit for prostitution 	 §554 
(Supp. (979) 	en4.7.4. 

	

.J 	I.; 	(g) coigne in prostitution 

IASS. GEN. LAWS ANN. 	 . 	
. 

41.272. 49 	 .. so)icits for a prostitute 	, 	 § IS 	• 	X 	à 34 	 • 

, 	45. 3 	i.% 	. 	1 	,,.. common night walkers. prostitutes. X 	 X (V.est 19o8) meetetijAt ., 	trop  be punished 
!- 	  

ItCH. STAT. ANN. § 28.703 	coy person who shall accost. solicit 	 §:Mat 	 023.570 
(197V) 	 or invite another in any public 

	

-1'1 iC.Cictrk-  — . 	. 	
place or 	am any ve ii. e or 	 X 	 X 
building to commit prostitution 	 .. 

nt1NN. STAT. ANN. §609.325 	engaging in or offering or agreeing to 	 ' e44  32(4) 	 § MO  293 
engage for hire in sexual penctra. 	X 	 X 	 x 
non 

§ 609.723 	 agrancy: 	a prostitute who loiters on 
(West 19 79 / 	the streetsor in a public place 	 X 

MI irttP...:11j, 
e.z_ 	with intent to solicit 

. 	 . 	  
:IISS. CODE ANN. 5 97.2949 	n shall be unlawful to engage in 	 477.2A1 	 - 	§.7.2 ,)-.9 

1 1071. 1 	 prOttitution Or aid er  abet prottt. 
X 	 . 	 X 	 X zt•t;c• ,,, t.t pt.. 	, ..t, - 	• ■ t.tt 	• •- 

	

Oltrtra (..›)'•/: • 	 the par.toles .1 t.t0a•nottOn 

..10. ANN. STAT. § 5u7,0 t 14) 	engages or offers  ne  agrees to engage 	 § 557 030 	 5 55,ts.0. 4) . 
(definition) 	, 	C 	m sexual earninct In return for 	 • 	X 

, 	>k 	 ..0.1 something of value 	, 
§ .167.020 (Vernon 19791 	prohibits prostitution 	 X 	X 
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PROHIBITS, 

. 	 Con,crisual Sodomy 
. 	STATUTE 	 DEFINITION 	 Solicitation 	A. 	Leitenne 	Vsgrane-■ 	Pluon 	Fornication heterosexual . 	 homosexual 
.. 	 • 
; > 10NT. REV, CODES ANN 	engages in or agrees or offers to 	 • 	 5 9a-5-505 	, •  

45.5.401(107?) 	 engage  interna)  intercourse for 	x 	x 	 x 
4 	it■\ tx-Irel rile 1 	compensation 

, 

E8.  REV. STAT. 5 20.1119 	all tut:imamne and tenants of houses 	, 	x. 	... 	x 	 . 	 X 	
' 	 x 	q 26•210 	x ., 	(1975 	t. 	.,. 	 used for prostitution are cadrants 	 . 	. 	. 	 • .1 	 . 

. 	. 
.1 ■ F.V. REV. STAT. § 207:030 	every person who solicits any act of 	

X 	 X 	
x 	.§201 15x) 

( ("7)  IV 	 -- 	prostitution iaa vagrant 
■ 
II H. REV. STAY. ANN. § 645:) 	soliciti or engages m exile mura- 

I
(Supp. 19711 	, • 	 don or sexual contact in mum 	X 	 x 

1 	)J1,-L, 	'‘..arsx'Ille-1,11‘i 	for coniideration 

• ,  . 	. 	. 	
' J. STAT. ANN. § 2A,Ilisl 	giving or receiving of the body for

. 	
§10174.55 	 §2A:143.1. 

i (definition) 	 sexual intercourse for hire, and 

body for indiscriminate sexual 	
's  

i 	)icu., 	,,r, 	
the giving or receiving of the 	 X 	 X 

i 	 intercourse without hire 
I 	§ 2.0:133.2 (West (979) 	' (e) procures or solicits for the pur. 	x 

pose of prostitution 

1 	 (g) engages in prostitution 	 x 

STAT. ANN. § 	1-93 	engaging in or offering to engage in 	
X 	

§ 30.9-3 e 	(1978)•bru pace  je....9 	uxual intercourse for hire 

. 	 . 
it.Y. PENAL LAW § 23000 	engages or agrees or offers to engage 	 § 230.03 	 § 130.38 
il 	

Ae4.1.3 	
in sexual conduct in return for a 	x 	x 	 x 	 x 

t.....te. LI '; 	 - 	re. 
1 	§ 210.37 (McKinney 1 900/ 	loitering for the purpose of pronitu- 

X 
J 	 tion 

..?.C.  DEN. STAT. §14-203 (del- 	offering or receiving of the body for 	 à 14.-184 	 §(4-177 
1 	inition) 	 sexual intercourse for hire or for 	 X X ",.,‘ 	0 trèret,  Clealn•Le 	indiscriminate tannai  intercourse 

without hire 
1 	j  (4-304(1000) 	 soliciting or engaging in prostitution 	

X 	 X 
is illegal 

	

. 	 • 

PROHIBITS: 

Consensual Sodomy 
STATUTE 	 DEFINITION 	 Solicitation 	Act 	Loiterine 	Vagrancy 	Patron 	r 0 Minh« hetecoexual• 	 homosexual 

•	  , 
. 	. 

• — 
N.D. CENT. CODE §12.1-20dp 	. (i) is an inmate of a house of ,, 	 à 12,1.20.05 	 Si 111.2042  

( (976) 	 , 	prostitution or is oMetivise 

	

X 	 X 	 X engaged in sexual activity  as a 
business 

If 01 	blkeel•-• 	(2) soliciu another person with the 
intention of being hired to engage 	X 
In sexual activity, 	, 	 . 

OHIO REV. CODE. ANN. 	male an  female who promiscuously 	§ 2907  24  
12507.0 1 (deini)ion) 	 engages in sexual activity for bite  
§2907.25 (Page (975) 	 no person shall engage in sexual 

	

Oh ■ ù 	 activity for hire 

, 
OKLA. STAT. ANN. tit.21 	giving or receiving of the body for 	§ 1029(b) 	f (029(a) 	 § 886 

§ 1030 (Welt Stipp, 1979) 	 sexual intercouru for hire or for 
indiscnminate sexual intercourse 	 . 	 X 	 X 

0 Wa.lreti-u, 	- without hire 

• 
OR. REV. STAT. § 167.002 (der. 	male or female  ponton  who tomes 

inition) 	 in sexual conduct or sexual con- 
, 	 tact  fore  fee 

§ 167.007 ( (977) 	 (a) engages in or offers Of agrees .to 
engage in sexuarcortiluct Of SCA. 	X 	 X 
no) contact in return (or a fee 

(b) pays or o(fers or agrees to  paya  
, -t s 	 ■ tc ln ena iie •ri 	ses.im: ,....n..1....., 
V 1 , • ,--; 	, 

.   .— 
18 PA. CONS. STAT. ANN. 	(1) (s un inmate of a honte  of 	 f 5 032101 	 d 5114 

f 5902(1) (Purdon Supp. 	 prostitution or otherwise engages 	 X 	 X 	 X 
(979) 	 in usual activity as 1 butiness 

, 	(2) loners in or within view of public 

Qfe,r;:t \r'i,AlA 	place for the purpose of being 	X 
s..1 	 hired to engage in sexual actootY 

o 
Ln 
or 

0 
C.  
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PROHIBITS: 

	

. 	. 
Contensual S.‘torn:. 

STATUTE 	 DEFINITION 	 Solicuatton 	Act. 	Lottering 	Vagrancy 	Patron 	Fornication heterosexual . 	homa,et.al 
. 	 . 
'.1.0034.  LAWS § 11-34.5 	to loiter in or near any thoroughfare 	 §11-6-7 	 .§ 11.10- t 

,f‘ 	tSupp. 1979) ' 	 or public or pnvate place (or the 
. purpose of solicning or engagIng X 	X 	X X 

2 	Cé& Iç ta.NDI 	
in unlawiul sexual intercourse or 
to commit or indutte another tO 
commit such act 	 . 

„ 	 . 
p C. CODE 	 lt shall be unlawful to: 	 ' 	 §16.15.60 	 §16-15.no 

6-15-90 (1976) 	• 	(I) ..engase in prostitution 	 §16-15,a7 	 . 	, .f 
i.; 	,s,.}(.§,,t% 	e art DAL nC( 	

(2) aid or abet prostitution 	 X 
.. 	 (3) procure or solicit for the 

 

pur. 	X 	 X 
pose of prostitution 	' 

D. CODIFIED LAWS ANN. 	(I)  in an inmate of a house of 	 . 	 § 22-23.9 
„ 	§ 22.13-i (S upp. 1973) 	 prostitution or otherwise engages 	X 	X 	 • 	 . 

in sexual activity for a (ne 	 . 

0 ) loiters in view of any public place 
''' 	eljUML 1Ct.‘01'0, 	 - for the purpose of being hired fur 

a sex act 	 . 
.. 

., !..N77. CODE ANN. § 39-3501 	the *giving or receiving of the body 	 §394701 	§ 39-4701 	. 	 139.707 
(de5r.ition) 	 for sexual intercounefor  hier  or 

for.ticentious sexual'intercourse 	 X 	
' 

• •• 	. 	 without bite 	. 	',; • 	. 
•.; §39.3502 (1975) 	 it shall be unlawful to engage in or 

i''.. 	 aid and abet or solicit for prosti. 	X 	X 
e 	Ti2rt`ft tVelt 	lotion  

: i•X. PENAL GODE ANN.  lit. 	(I) offers  te  engage. agree  tu  engage, 	 §21.06 
î 	9. §43.02(a) . 	, 	 . 	 or engages in sexual conelet  Iota 	x 	x fee: or (2) solicits another to 
7, 	 engage in tenu -al  conduct fer hire 
-• § 42.02(b) (Vernon Supp. 	an offense  in  established under (aXI) 
i 	1976 1 	 whether the actor is to receive or 
i. 	 P.  iY n ecat under (* .fa) whether 	

X 	 X 

1.7i..V.0e> 	
the actor solicits a person to hire 
him or offers to hire , the person 	 . 
fOliCited 	 . 	 - 

PROHIBITS: 

Consensual Sulomv 
STATUTE 	 ' 	DEFINITION 	 Solicitation 	Act - 	Loitering 	Vagrancy 	Patron 	Fornication hetoro.exual 	 h...nnesesual 

, 
. 	, 

UTAH CODE ANN. 	 (a) engages or offers or agrees to 	 § 7640.1303 §76-7.104 	 §76.5.407 
§76.i0-1302 ( (973) 	 engage in sexual activity with 	X 	X 

another person for a fee 	 . 
(b) is an inm'ate of a homo  of 

prostitution , 	 X 	 X 

(c) loiters in or within view of anv 

.\\ public  place for the purpose  of 
being hired to engage in sexual 
activity . 

•	  . 	. 
1.71". ST.T. ANN.  tir. 13. 	offering or receiving of the body for 

§ 2631 (donnition) 	, 	 sexual intercourse for bite and for 
indiscriminate sexual intercourse 11 	ce..1 	without hire  en ,,A 

à 2632 (1974) 	 it is unlawful to procure or solicit fur 
prostitution , or engage in prostitu- 	X 	X 
tiers 	• 

, 
VA. CODE § 10,2.346 	 any Person who,  for money or its 	 § 14.1.344 	 § 17.2 -361 

(Sono. l'r.) 	 eciuiaalent, CornnlitS adultery or 
fornication or offers to commit 

• adultery or fornication and there. 	 X ' 	 X 	 X ■.4•\gritt'a. 	after titan .y substantial act in 
former.= thereof. shall be , 
guilty of prostitution 

...•.... ,....w.`.. 	or .f...got str rstlet Or ,0 	,.• 	te,: 
à 9A.i.i.030 tt•W i t 	 ;a sexual etoduct 01,0 anotaer 	X 	›. 

perSon for a fee 

, 	- 
W. VA. CODE à 31-3.3119771 	any person who shall engage in pros- 	 § o 1.3.3 

zinnia° or who shall salica any 	. 
WeA f V t.,t''‘M.:4 	

other person for pronitutron 	. 
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PROHIBITS: 

. 	 . 	. 
' , 	 . 	 Étinseratial S,I..imv 

STATUTE 	 ' 	DEFINITION 	 Solicitation 	Act 	Loncnng 	Vagrancy 	KUM'S 	FOrnicattori heterosexual 	 . hUrnosetual „  

.le3 10 	 §03.3.31 	 i 944.15 	 - 

	

wis. sTAT. ANN. §, na.4.30 	has or offers to h
, 	

,e, or 	eSt 

	

tWest Supp. 19791 	. 	 have nontnantal sexual  inter' 
sonna or an act of sexual Never. 	X 	X 	 X 

• •- 	s 	 aion for any thing of value: any 

• 

	

1/4 C dd•r1(••‘4 	. inmate of a house of prostitution 	 • 

	

WYO. STAT. § 6-$-1D5 	 giving or receiving of the body (or 
. :iiiiiiifinfireoursé 'rehire or fôr 	 - • . 	. 	. 	 x 

V te.romen;% 	indiscriminate sexual intercourse 
without'hire 	

• 	• 
• ! 

. 

	

§ 64410 	 any female who frequents or lives in 	 • 

	

(1977) 	 . 	a house of prostitution or corn-
• 'X 

/nits fornication for hire shall be 
' 	.dtcrned a prostitute • 	• 

CASE dOMMENTS 

ELEVEN•I'll AMENDMENT 1)0ES :  Nor  PRECLUDE SUIT At 	ONE . 
Sis -irmt STA -rn - 

NEmin.4 	II,,,,,,  440 U.S. 410 (1979) 

In  Nevada v. Ha/f' the United States Supreinc Court  fut  titer limited 
the scope of the already waiting doctrine of sovereign immunity in 
holding that a state is not constittitionally immune from suit in the 
'courts or a sister state. 

Respondents, California residents, brought suit in a California state 
court for damages against the State of Nevada for injuries :listained in 

• :in automobile aeciderit: ReSpolidents' Vehiele collided on a California 
highway with a vehicle owned : by the University of Nevada and oper- 
ated on  official busiriess-. 2  Nevada nnsUCcesifully appe ..ila to the 
United States Supreme * Court from a decision of. the California 
Supreme Court holding it amenable to suit in the  California Courts? 

, The trial court awarded respondents $1,500,000 in damagrs, the Cal- 
ifornia ditirt of Appeals aflirined,A and the California Sup«mte Court 
denied review. Nevada again appealed.to the United States Supreme 
Court, which held:  The  eleventh amendment' :to the United States 
Constitution does not «preelude snit:against a . stateln.theTcourts of an-,. 
other state, nor dOes the full faith and credit clauserequire limitation 
of any jtidgment rendered against the defendant-state te'an aniount 
fixed by its statutes' if the limit is incôrnpatible with  the forum  state's - 

L 440 U.S. 410 (1979). • 	
. 	. 

• 2. Id. al 411-12. • 
3. Hall v. University of Nev., 8 Cal ,  3d 522, 503 P.2d 1353, ins Cal. Rptr., 355 (1912),  art.  

eicnkrl, 414 U.S. 820 (1973). 
4. Hall v. University of Nev.. 74 Cal. App. 3d 280, 141 Cal. Rptr. 439 . (1 5. 11). 
S.  The eleventh amendment states: "The judicial power of the United Sintei shall not be 

construed to extend to ,  any suit or'-equity. commenced or prosecuted against or, of the United . 
States by citizens of another State, or by citizens or subjects of any foreign Stt.I.:." U.S. CONST. 
entend.  XI. 

6, The full faith and credit clause provides: "Full faith and credil shall be given in eaCh 
Slate trr the Public ACI5. Itiliords and judicial Proceedings of every 'other State. A n.1 the Congress 
ittay  l'y  general Laws prescribe the Manner in which such Acts, Records artil'Proo ,ctlings shall he 
proved, and the Effect thereof."  t  IS. CoNsr. art IV. § I. 

7.. Nevada's-statute waiving immunity, at Ille dine respondents cause o; artion accrued ,  
limited recovery ap,ainsi the slare•to 525,000. 

The  stale of Nevada hereby waives its immunity from liability rutd action and hereby 
consents to have ils liability determined in accordance with the came rule> nt law as arc 
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CHAI.;TER 21107: SEX OFFENSES 

S vet ion 
IN GENERAL 

• 
2f.>D7.01 Perin:time. , 

SEXUAL ASSAULTS 
9_907.02  Ra.  
(2937.0.1.11 .2.()37.02I [Repealed.) , 	• • ' • 

(l7.0.3 Sexual battery.. • 
, 2.'•)Ce7.04 Corruption of,a minor. 
21;07.05 Gross sexual imposition, 	• 

• ; 
2‘,X)7.0 	Sext.tal imposition. 	 . 
2.9(17.07 Importuning. 
2907.08 Voyeurism. 	• 	 ••
(247.08.1 	07..08.2) 2907.081, 2907.082 [Fiel)ealecL] 
2907.09 Public indeceney. 	 . 	. . 
2907.10 (Actual intaiceration.) 	• 
2907.11 [Suppress information upon requestj 
2907.12 [Felonious sexual penetration.) • 	 . 

1 2937.12.1j 07.121 [Repealed.] 	. 	• 
2907.13. 2907.14 [Repealed.) 
12907.14.1 to  2907.145]  2907.141 to 2907.145.[Repealed.]' 

• 
 

2907.15  to  2907.20  [Repealed.), 
[2907.20.1]  2907.201 [Repealed.] 

. 	PROSTITUTION  
Corn/wiling  prostitution. 	 . . 	, 

2907.22 PionentMg; prostitution: • • 
2907.23 Procuring. 	 • 

• 
 

2907.24.  $olicitin.  
29Ø7,95  Prostitution.' 	• 	 • 
2907.28 Rules of evidence in prostitution cases. • 
2907.27 ExaMination  and  tre:atenent .  for venereal diSea.sse. 
2907.23 (Cost incurred in inedical examination.] 
2907.29 (Hospital emergency services for victims.) 

•2907.39 [11cpeated.] 
OBSCENITY • 

2907.31 Disseminating matter' harmful to jUveniles. 
2907.32" Pandering obscenity.: 
2907.31.1 !Pandering olmccuity itevolviug a, minter.] 
2907.33 Déception to obtain matter harmful to juveniles. 
2907.31 Compelling acceptance of objection•able ireaterials. • 
2907,35 • Presumptions; notice. 
2907.38., Declaratory judgment.  
2907.37  Injunctihn. 
2907.38 to  2907.48 [Repealed.] 	 • • 	• 

CoMmittee Comment ' 	' 

Chapter .2907. deals with three Main categories of 
crirnes:..Sextial assaults and displzayS; Prostittition of-
fenses; and 'offenses related to the dissemination of 
obscenity and Matter harmful to juveniles. 

, The principle on which. the first oroup . of offenses is 
founded is that sexual activity of,whatever ..kind be-
tween consenting adults in private ought not to be a 
crime, but that the law ought to proscribe sexual as-
saults, se.xual activity with the young and immature, 
public sexual displays, and bther sexually orie.nted 
conduct which carries a significant of harniing Or 
unreason,ably affronting others. Distinctions of sex 
between offe.nders and victims aregenerally dis-
carded. The comparative seriousness of aSSaultiveSeX 
offenses is based on one  'or more of four factors: the 
type of sexual activity involved; the means used to 

commit the offense; the age of the Victim; arid whethe.r 

the offE.,nder stands in some speCial relationship, te the 
Vietim. Besides assaultive sex offenses, the first'groUp 
of sections prohi5it:3: soliciting sexutl pz:tivity withun-
derane persens; soliciting deviate sexual aCtivity; voy-
eurism; and pUblic indecency. 

.;.  

fenses, although the total number of such offenses is 
reduced., The chapter retains special, rur les of evi-
Oenceln prostitution cases, as Well as a requirement • 
for venere.al clisease examination and treatment. 

The effemses and.coilatnral control measures deal-
ing with obscenity and matter harmful to juveniles are 
similar to former law' although the basic obscenity of-
fense ,is,drafted as a pandering offense' to take- ad-
vantage of Ginzburg  v  'Unitti States, 383 U.S..463, 16 
-LEci. 2d 31,  86 S.Ct. 942 (1966). The sections dealing 
with matterhannful.to juveniles are somewhat more 
stringent than former Iziw. since the definition of what 
constihrtes such matter is not as narrowly drawn as its 
predecessor. . 

. 	 IN GENERAL. 

§ 2907.01 	Defniiti9ns: 
As used in Sections 2907.01 to 2907.37 of the 

ReVised Code::  • 	• 
(A) "Sexual conduct"- means vaginal inter-

cotirse between" a male and female, and anal. in-
.. teredurse, fellatio, and  cunnilingus  between  per-
sons  regardless of sek. Penetration, however 
•slioht is sufficient to complete  vaginal . 	 inal or anal • 	 0 
intereourse. 

• ' 	"Sexual Contact" means any touching of 
an erogenous zone of another, including without 
limitation the . thigh, genitals, buttock, pnIbic re-

, giori, or, . if the person is a female, a breast, for 
the purpose of :e.xually arousing or gratifying ei-: 

 ther person. 
• (c) "Sexual aCtiVity" mea.ns sexual conduct or 
sexual Contact, or both. 

(Ô) ,"Prostitute" rneanS a-male or female who 
proiniscuously engages in•sexual activity for hire, 
•ret:,,arclless of whether the 11;re is paicl to the pro-
stitute  or  to another. 

(E) Any .  material or performance is -harrriful 
to :uveniles, -  if it is offerisi£/e to prevailin.7 stand- -, 
ares in the 'adult community with 'res•Pect tô 
what is suitable for jtreeniles, and if any of the 
following apply: 

(1)' It tends to• appeal to the prurient interest 
of juveniles;• 

(9) It contains a display, description, or repre-
sentatio n.  of sexual activity, masturbation, sexual 
exeiternent, or itudity; 

(3) It contains a'display, description, or refire-
sentation of be.stAlity or extreme or bizarre vio-
lence, cruelty, or brutality; 
• '(4) It contains a display, description, or re.pre-
sentàtion  of  'Inman bodily func.tions of 

(i.;) It Makes repeated use of foul lant.-21;tge; 
(6') It contains a display, description or re.pre-

sentutica in lurid detail of the violent Ithp.ieal 
'; 	 ' 	 ;••' 	f 
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(7) It Contains, a-display, description, or repre-
sentation of criminal a.ctivity that tends to u-lor-
ify or glamorize  the  activity, and that, witibi re-
spect, to juveniles, has à dominant tendency to 
corrupt. , 

(F)., When considered as a whole, and jnclged 
with reference. to ordinary adults or, if it ,is de-
signed for sexual deviates.or other specially, sus-
ceptible group, judged with reference .to that 
group, any material or performance is "obscene." 
if any of the following apply: . 

(1) Its dominant appeal is to prurient interest; 
(2) Its dominant tendency is to arouse lust by 

displaying or depicting sexual activity, mastur-
bation, sexual excitement, or nudity in 'a way 
that tends to represent human beings as'Énere ob-
jects of sexual appetite;' 	. 

(3) Its dominant tendency is to arrius'.,..-1Ust by 
displaying• or. depicting bestiality or extren-ie or 
bizarre violence, cruelty, or brutality; 

(4). Its dominant tendency is to appeal to 
scatological interest by displaying or depicting 
human bodily functions of elimination in a way 
that-inspires disgu_st dr revulsion in persons with 
ordinary sensibilities, without -serving any gen-
uine scientific, educational, sociological, , moral, 
or artistic purpose; 

(5) It contains a series of displays  or descrip-
tions of sexual activity, masturbation, seXual ex-
citement,- nudity, bestiality, extreme or 'bizarre 
violence, cruelty,,or brutality, or human bodily 
functions of elirninatien, the cumulative 'effect of 
which- is a dominant tendency to appeal to 
prurient or scatological interest, when the ap-
peal to such an interest is primarily for its  own 
sake or for commercial exploitation, rather than 
primarily for a genuine 'scientific, educational, 
sociological, rnoral, or artistic purpose. 

(G) "Sexual- exciteMent"•rneans the condition 
of human male or:female genitals when  in  a state 
of sexual stimulation or arousal. 

(H) "Nudity" means the showing, representa-
tion, or depiction of human male or female gen-
itals, pubic area,- or buttocks with less - than a  full, 

 opaque covering, or of a female breast with less 
than a full, opaque covering of any portion 
thereof below the top of the nipple, or of cov‘ 
ered male genitals in a discernibly turgid state. 

(I) "Juvenile means  an  unmarried persori un-
der the age of 'eighteen; 

(j) "Material means . any book, magazine, 
-newspaper; pamphlet, poster, print., picture, fig-
ure, image, description, motion picture film, 
phonographic record, or tape, or other tangible 
thinu capable of arousing interest through sight,. 
soun% or touch. 

(K) "Performance" means any motion pic-
ture, previev, ,, trailer, play - show, sidt, dance, or 
other exhibition performedbefore an audience. 

(I.,) "Spouse" means a person married to 2n 

that such person shall not be considered the 
spouse when any of the following apply: 

(1) When the parties have entered into a writ-
ten separation agreement authorized by section 
3103.06 of the ReviSecl Code; 

(2) Durinu the pendency of an action between 
the parties for  annulment, divorce, dissolution of 
mal-riage, or alimony; 

(3) In the case of an action for alimony, after 
the effective date of the judgment for alimony. 

HISTORY; 134 r  H 511. Eff 1-1-74.136v 5 144. EH'  8-27- 

SEXUAL ASSAULTS 

§ . 2907.02 BaPe. 
• (A) No person shall engage in sexual conduct 

with another, not the spouse of the offender, 
when any of the following apply: 

(1) The offender purposely compels the other 
person to .submit by force or threat of force. 

(2) For the purpose of preventinu resistance, 
the offender sunstantially impairs  the  other per-
son's judgment  or  control by achninistering any 
drug or intoxicant to the other person, surrepti, • 
tiously or by force, threat of force, or clecepticm. 

(3) The other person is less than thirteen years 
of age, whether or not the offender knows the 
aue of such person. 

(B) 
•.. 	 t: 

L,.  

Not on-mini:nu to lormer.11C § 2907.01 ( 9 5 y 649), rerreklea 
134  y H 511, § 2, EH 1-1-74. 

Committee Comment 
"Sexual co'nduct" is defined to include vaginal and 

'anai intercoùrse, curmilinglis; and fellatio. 
"Sexual contact" is defined;as a touching of an 

erogenous zone of another for .the purpose of sexual 
arousal or gratification.  

"Sexual aCtivity" is a shorthand.  term inclUding 'both 
sexual conduct and sexual Copteri 

A "prostitute" is stated to be a pe.rson who promis-
cuously engages in sexual activity for hire..The defini-
tion no longer include.s as prostitutes those... who en-
gage in indiscriminate sexual activity without hire. 

Any material or perfermance is "harmful to juve-
niles" if it offends prevailing standards in the adult 
community as to fitness for juvenile.s and, in addition, 
meets any one of seven listed tests. 

The definition of obsce.nity is designed to meet 
the requirements of Roth v. United States, 354 
U.S. 476, 14 00 2d 331, 1 L..Ed. 2d 1498, 77 $.Ct. 
1304 (1957), and cases following in its wake. lt 
spells out what is "obscene" in much greater de-
tail . than existing case law, in order to incre.ase 
the utility of the definition for law enforcement 
purposes. 

The section retains slightly modified definitions of 
"sexual excitement," "nudity," "juvenile," 'material," 
and "performance." 
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(E) ‘(2) of Section 2947.25 of the Revised Code. 
An offender serving actual incarceration is eli-
gible for time. off for good behavior pursuant to 
section 2967.19 of the Revised Code if confined 
in a state penal institution, or pursuant to cri-
Urfa established by the adult parole authority 
pursuant to divisio.d(E) Of section 2967.01 of the 
Revised Code if confined in à state reformatory 
institution, which in either case shall be calcu-
lated on a minimum  term Which is the period of 
actual .incarceration. . 

HISTORY: 138 v S 14,1. Eff 8-27-75. 

Not analogous to former 11C § 2907.10 [129 y 1426], 
repealed 134  v .11 511, §  2,  eff 1-1-74. 

§ 2907.11 	[SUppress information, upon 
réCiuest.] 

Upon the request of the victim or offender in a 
prosecution under sections 2907.02 to 2907.07 or 
section 2907.12 of the Revised Code, the judge 
before whom any ,  person is brought on a charge 
of having committed an offense under sections 
2907.02 to 2907.07 or section 2907.12 of the Re-
vised Code shall >Order that  the naines  of the vic-
tirto and offender .  and the cletailS .of the alleged 
offense as obtained by any law :  enforcement offi 2 

 cer be suppressed until the preliminary hearing, 
the accused is arraigned in the,court of cornmon 
plea.% the charge  is dismissed, or the case is oth-
erwise concluded, whichever OccurS rst. Noth-
ing herein shall be construed to deny to either 
party in the case the name and address of the 
other party . or the details of the alleged offense. 

HISTORY: 136 v S 144: Eff 8-27-75. 

Not analogous to former BC  § 2907.11 [100 y 51 . re-
pealed 1 4  y -11 511, § 2, eff 1-1-74: 

9907.12 [Felonious sexual pene- 
tiation.] 

(A) No person without privilege to do so shall 
insert any instrument, apparatus, or other object 
into the vaginal or anal cavity of another, not 
the spouse of the offender, when any of the fol-
loWing apply: 

(1) The offender purposely compels the other 
person to sarnit by force or threat of force. 

(2) For the purpose of preventing resista.nce, 
the offender substantially impairs the other per-
son's judgment or control by administering any 
drug or intoxicant to the otner person, surrepti-
tiously or kr.y force, threat of force, or deception. 

(3) The other person is less than thirteen years 
of age, whether or ndt the offender knows the 
age of such person. 

(B) Whoever Yiolates this ss ..tetion is guilty of 
felonious sexual penetration, a felony of the first 
degree. If the of.ftr.dricr under clivisot) (A.) (3) of 

alit by ;uir.....; 

division (A) (3) of this section shall be imprisoned 
for life. 

HISTORY: 136  y S 144. Eff  S-27-75.,  

Not analogous to  former  BC § 2907.12 [95 y 122 1, ro-
pealed 134  y H 511, § 2, eff 1-1-74. 

[§ 2907.12.1] § 2907.121 Repealed, 134 
H 511, § 2  [132v H 6561 Eff 1 - 1-74. 

§ § 2907.13, 2907.14 Repealed, 134 v 
H 511, § 2 [CC § 12441; RS §6836; S&C 407, 426; 
33  y 33; 78 y 28; 113 v 502; 129 I/ 1812; 129 v 1426; 
130 v 660]. Eff 1-1-74. 

[§ § 2907.14.1 to - 2907.14.5] 
*42907.141 to 2907.145 Repealed, 
134 y H 511, § 2 [129 y 1812]. Eff 1-1-74. 

• 

§§ 2907.15 to 2907.20 Repealed, 134 
v H 511, § 2 [CC §§12,142 	12447; RS §§3107, 
6837 	6840, 6856; S&C 408, 426, 427, 435, 439, 
1632; S&rS 263, 279, 457; 29 y 144;47 y 21; 52 y 28; 
60 v 5; 60 I/ 20; 63 v 70; 66 v 341; 68 v 87; 6'9 y 67; 
109 V 53; 124 .v 466; 129 y 1426; 130 v 660; 132 y 
996; 133 V' 49 ] . Eff 1-1-74. • 

[§ 2907.20.1] § 2907.201 Repealed, 13,1 
y H 511, § 2 [133 y S 346; 134 v S 3321. Eff 1-1-74. 

• PROSTITUTION 

§  2907.21 	Compelling prostituion. 
(A) No person shall knowingly: 
(1) Compel another to engage in sexual activ-

ity  for hire; 
(2) . Induce or procure a minor under sixteen 

years of age to  engage  in sexual activity for hire, 
whether or not the ofiender knows the age of such 
minor. 

(B) • NYhoeyer violates this section is guilty of 
compelling prostitution, a felony of the third de-
gree. 

HIST011Y: 134 .  v 11 511. EU 1-1-74. 	' 	 • 

Net aed-leg011! te ionncr r;c r, 2907.21 (133 y S 340, re-
pealed 134 y H 511, g 2, ea 1-1-74. 

Committee Comment 
Division (A) (1) of this section is designed to con-

eolidate and simplify.former provisions for compelling 
another to engage in prostitution. Both male and tE.,- 
male victims are contemplated, and the compulsion 
usad rnay be force or the threat of force, duress, or 
coercion of any kind. For purposes of this section it 

triier.  t'no ;ictim  s  eciropeilad tobecomc 
a proslitW9 as defined in sectio;) 2207.01 (D). R ia 
fi'iant  (t ttm 

tj 	•• ■ 	■ , 	 ::. ■ 	 i; - 
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ability'  fo -  indùding or .procurinq a person -  in 'early ad-
olesdene to engage in . sexual activity for hire, regard-

less of whetft.ar comp -ulsion is used, and regardless 

of whether, the offender knows the age , of the victim. 
The offenses defined in this section are considered 

the most serious in the hie.rarchy of prostitution of-
fenses, be.cause of the element of potential harm to the 

victim in addition to. hià or he.r personal: degradation. 

Compelling prostittition is a felony of the t'nird de-
gree. 

§ 2907.22 	Promoting prostitution. 
(A) No -person shall knowingly:  

(1) _Establish ,. maintain, operate, manage, su-
pervise, control, or have an interest in a brothel; 

(2) SuperyiÉe,•mariage, car contrà) the actiVities 
of a prostitute in engaging in sexual activity:for 
hire; ' 

(3) Transport another, or causé anOther to be 
transported across the boundary of this state or of 
a,ny county in this state, in order té ■ faeilitate such 
other person's engaging in sex'-ual•aotivity for hire; 

(4). • For the purpose of violating  or  facilitating 
a violation. of this section, induce or procure an-
other to engage..,in sexua l.  activity for hire. 

(B) Whoever Violates' this section is guilty of 
promoting prostitution, a felony of the  fourth çle-
gree. If any prostitute in the brothel involved in 
the offense, or the. prostitute whose activities are 
supervised, •managed, or-controlled by the offen-
der, or the persOn 'transported, induced, or pro-
cured by the offender to engage in sexual activity 
for hire, is a minor . under the 21gC of sixteen, 
whether or not the offender knows the age of such 
minor, then 'promoting prostitution is 'a felony of 
the third degree. 

HISTORY: 134 v.H 511.  ES 1-1-74. 

1',;ot analogous to former 11C g 2907.22 (110 y 58), répealed 
134 Y H 511, g 2, el .1-1-74. 

Cdmmittee Comment 

This section  forbids various acts which, individually 
and collectively, either constitute, or further the busi-

ness enterprise of prostitution, and is ititended to con-

solidate and streamline a number of former measures 
directed against establishing and maintaining brôth ,. 
els, as well as those s that prohibit trafficking in human 
flesh.'Strict liability  as  to age IS imposed when a vic-
tim is in early adolescence, and the penalty is mere 
severe in such cases. Former language characterizing 

brothe.ls as public nuisances is omitted, since the 

some  thing is accomplished in existing sections 
3767.01 to 3767.99 of the Revised Code. 

'Promoting prostitution is - a felony of the fourth de-

gree. If -a victim 'of the offense is under 16, promoting 
prOstitution is a felony of the third deg'ee. 

§ 2907.23 Pro cu7ing. 
(A) No person, knowingly and for gain, shall 

(1) Entice  or  solicit another to patronize a 
proStitute' or brothel; 	• 

(2) Procure a prostitute' for another to patron-
ize, or take or direct  another at his or her request 
tà any plaée for the purpoe of patronizing a. 
prostitute. 

(B) No persOn, having authority or responsibil-
ity over the use of premises, shall lznowingly  per-
mit  such premises to be used for the .purpose  of. 

 ' engaging in sexual activity. forlire. 
(C) Wnoever violates this section is guilty of 

procuring, a misdemeanor of the first degree. 
HISTORY: 134  y H 511. Eff 1-144. • 

Not analogous to former BC g 2907.23 (117 y 821), repeatd 
13-4  y H 511, g 2,  ES  1-1-74. 

Committe-e Comment 
This section cove.rs different kinds of conduct com-

monly termed "pimping," "pandering," or "procuring." 
It include' s not only the professional pimp, but also 
the bellbby whb lines ttp.a call girl  for a guest and the 
taxi driver who takes a passenger to the local borde.I10 
at hiS request, in the hope Of receiving à gratuity. or 
Commission or both. 

Also, the section is designed to reach those persons 
who knowirialy permit sexual activity for hire to Occur 
on property over which they have some control or re, 
sponsibility, such as landlords and hotelkeepers, even 
though thy might not actually bà a party to a pros-
titution enterprise. 
• Proc..uring is a Misdemeanor of the first degree3.. 

§ 2907.24 	solicitin g . 
(A) No pe.rson shall solicit another to engage 

with such other person in sextial activity for hire. 
• (B) Whoever violates this section is guilty of so-

liciting, a misdemeanor of the third degree. 
HISTOFtY: 134  y J511, ES 1-1-74. 

Not analogous to former BC g 2907.24 (117 y 821), repealed 
134 y H511, §2,  Eft 1-1-74. 

Analogous to former BC  g 2305.27 (130 Y Pt 2, 143), re-
ipealed 134  y If 511, $2, Mil-1-74. • 

Committee Comment 
This section forbids the'solicitation of paid sexCial 

activity, whethe.r the solicitor is  the  one buying or sell-
ing his or her faVors. It covers not only professional 
solicitation by a prostitute, but also  ans'  -casual solic-
itation of sexual activity for pay. Former lavv did not 
require the element of hire. 

Soliditing is a misdemeanor of the third degree. 

§ 2907.25 	Prostitution. 
(A) No person shall engage in sexual activity 

for hire. 
(B) Whoever violates this section is guilty of 

prostil-ufion, a 'misdemeanor of the dri;d degree. 
• HISTORY: 134 H 511,  ES  1-1-74. 

Not smelogous to former RC tt 2907.3::5 (117 y 8':1). 
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Analogow to former RC § 2905.1 .̀.7 (130 Y Pt 2, 143). re-
pealed 134 v.11 511, § 2, Eff 1-1-74. • - 

Committee Comment 
This section prohibits prorniscuous sexual activity 

for pay, and . as such is narrower than termer law 
Which forbade born a single act of sexual' intercoUrse 
for hire and promiscuous intercourse without hire. In 
one sense, the section is broader than former law, 
since it cove.rs the...whele range of sexuata.ctivity ram-
er than sexual intercourSe alone. 

Also, this section leairned only•at the prostittite, al-
though the customer. might be convicted of comPlicity 
under section 2923.03. Under former law, beth the 
prostitute and the customer could be convicted of 
prostitution  as such. 

Prostitution is a tnisderrieanor of the third degree.. 

2907.26 
case s. . 	. 

(A) In any case in which it is necessary to 
prove that a place is a brothel, evidence as.to  the 
rePutation of such place and as to the réputation 
of the persons who•inhahit or frequent it,' is .  a.c1 
rnissible on the question of whether suc:h place is 
or is not a brothel. 

(13) In any case in which it is necessary to 
prove that a person 4 a prostitute, evidence as to 
the reputation of such person is admissible on 
the question of whether such person is or is . not.a 
prostitute.. 

(C) In any prosecution for a violation of 'sec-
tions 2907.21 to 2907.25 of the Revised Code, 
proof of a prior conviction of the accused of any 
such offense or substantially equivalent offense is 
admissible in support of the Charge. 

(D) The prohibition contained in division (D) 
of section 2317.02 of the Revised Code against 
testimony by a lmsband or wife concerning com-
munications between them does not apply,. and 
the accused's spouse may testify, concerningany 
such communication, in any of the following 

• 

(1) When the husband or wife is charged with 
a violation of section 2907.21 of the Revised 
Code, and the spouse testifying, was the victim of 
the offense; 

(2)•When the husband or wife is char .c.
i."'
ed with 

a violation of section 2907.22 of the Revised 
Code, and the spc.iuse testifying was the pros-
titute involved in the offense', or_ the person 
transported, induced, or procured by the of-
fender to engage. in sexual activity  fax  hire ;  

(3) When the husband or wife is charged wi;11 
a violation of section. 2937.2.3  of  the 
Code, and the spouse té-7.srifyolg. was the pros- 
titute involved in the o";:er.se or the person vitao. 

(4) When the 'husband or wife is ch:..ed witla 
a violation of section 2907.24 or 2907..25 of the 
Revised Code. 

HISTORY: 134 v H 511 (Eff 14-74); 137 v 11 1. Eff 8-25-77. 

• Not analogo-ur to former ac§ 2907.26 (119 y 554), repealed 
134 v H 511, § 2, Et 1-1-74. 

Committee Comment 
This section continues from the loaner law on pros-

titution certain  types of exceptions to the rules of ev-
idence. 

As a general rule, evidence of the reputation of a 
Person or thing is inadmissible to show that such par-
son or thing is what he or it . is  reputed to 132, and this 
would render prosecution of prostitution cases dif-
ficult unless investigators could testify that they per-
Sonally .  availed thesmSelves of the services of a pros-
titute or bawdy house.. Under this section, however, 
.evidence of a person's reputation is admissible to 
show that hebi she is or is not a prostitute, and ev-
,idence of the reputation of a place is  admissible to 
show that it is or is not a" brottn.q. - 

Also, a general evidentiary rule holds that commu-
nications between , husband and-wife are privileged, 
and in the absence of waiVer sponses are disabled 
fr.ffl testifying against each other. Under this section, 
the husband-wife-privilege is dispensed with in pros-
,ecutionsior certain types cif prostitution  offenses. Tho 
reason for this exception is in part because the public 
inte.rest in suppressing prostitution is conside.red 
paramount to the confidentiality of the, marriage re-
lationship where a pimp and oroetitute may be hu a

-band  and  Wife. in some respecte- , the rationale is sim-
ilar to that for other exceptions to the husbande,vife 
Privilege in cases where onespouse is the victim of an 
offense committed by the othz.sr, 

*2907.27 • Examination and treatment for 
venereal disease. 

(A) When a person is charged with a violation 
of section  9907.02, 2907.03, 2907.04, 2907.24, or 
2907.25 of the Revised Code, the arresting author-
ities or a court shall cause the accused to be exam-
ined by a physician to determine if the accused is 
suffering from a venereai disease. 

(B) If the accused is found to he suffering front 
a •vencreal dispase in an infectious stage, he or 

 shall be required to submit to med;cal treatment 
therfor [therefor]. If the acccsed is fonm.7. guilty of 
the offense with m.shich he or shc is charged and is 
placed on probation, a condition of prob.:aion shall 
be that the offender subruit to and faithfully fol-
low a course of medical treatm:..,nt for such vener-
ea; disea52. 

(C) The fno‘,-  tliat the accusi:,1 was given a 
ieal examination for venereal disease or the re:..ults 
o r. 5-11 ch f.:aminro-;:-,n shun aot bc ruhnitz.c1 	eef- 
dence over  the obicn bt the accused, in a p.'os-
ecution  fax  any off:21l;:': 	ià di vbion (A) of th:s 

Rules  of  evidence in prostitution 
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Ntà knaIogour. to fonntr 11.0 g 2907.27 (117,v 821') , repealed 

134  y 11511, e 2, Eli 1+74. 

Analogous tn former 11C  g 2903.28 (13 9 y Pt 2, 144), re-

pealed 134 y H 511, g 2, Eft 1-1-74. 

Committee Comment 
This section retains a former measure reqùiring that 

persons charged with certain prostitution offenses be 
subjected to arr 0x:1:urination for venere.al  disease and 
compelled to submit to treatment if infected. 

On the theory ttiat revelations as to any such exam-
ination or treatment could amount to cOmpulsory 
self-incrimination, the section adds a privilege against 
the evidentiary use of such  information. 

§. 2907.28 	[Cbst incurred in medical ex- 
amination.] . 

Any cost incurred by a hospital or. other emer-
gency medical facility in conducting. a "rne .dical 
examination of a victim of an offense under sec-
tions 2907.02 to 2907.06 or section 2967.12 of 
the Revised Code for  the  purpose of gathering 
physical evidence for a possible prosecution shall 
be charged to and paid by  the  appropriate local 
government as follows: 

(A) Cost incurred by a county facility shall be 
charged to and paid by the county; 

(B) Cost incurred.by  a municipal  facility shall 
be charged to and_pairl by the municinality; 

(C) . Cost incurred by a private facility shall be 
charged to and paid- by the municipality in 
which the alleged offense was committed, or 
charged to. and paid. by the county, if committed 
within an unincorporated area. If separate 
counts of an offense or separate offenses under 
sections 2907.02 to 2907.06 or section 2907.12 of 
the Revised Code,  took place in more than one 
municipality or more than one unincorporated 
area, or boil, the local governments shall share 
the cest of the examination. . 

HISTORY: 136 v S 144. Eff 8-27-75. 

Not analogous to former EC § 2907.28 [117 y 821), re-
pealed 134 v- 11 511, § 2, eff 1-1-74. 

*2907.29 
ices for victims.] . 

Every hos-pital of this state which offers or,,,,.cran-
izecl emergency services shall provide that a 
physician is available on 'call twenty-foux hours 
each day for the exarninatiOn of persons reported 
to any law enforcement agency to be victims of 
sexual offenses cognizable as violations' of sec-
tions 2907.02 to _`..907.06 or section 2907.12 of 
the Revised Code. The,_physiciann shall, upon the 
recinest of any ar oFicer or presc."cuting attor-
ney, and with the consent of the reported victim, 
or upon the request of the r. 01  victim, ex- 

-is- - 	'• 	 •••• 
ptly,nee 	 penin:  

shall establish procedures for gathering evidence 
uricler this section. 

.Each reported victim shall be informed of 
available venereal disease,- pregnancy, medical 
and psychiatric services. 

Notwithstandincr any other provision of law, a 
minor may  consent to examination under this 
section. Such consent is not subjeet to dis-
affirmance because of minority,  and  consent of 
the parent, parents, or guardian of the minor is 
not required for such examination. However, the 
hospital shall give written notice to the parent, 
parents, or guardian of a minor that such an ex-
amination has taken place. The parent, parents, 
or guardian of a minor giving consent under this 
section are  not liable for pay-ment for any serv-
ices provided under this section without their 
consent. 

HISTORY: 136 v S 144. ELT 8-27-75; 

Not analogous to former 11C § 2907.29 [SO y 38), re-
pealed  134 v H 511, § 2, eff 1-1-74. 

§  2907.30.  Repealed, 134 v H511, § 2 
[CC § 12450; RS § 6858; S&C 408, 412, 426, 
439, 451; 33 v 33; 34 V 10; 37 v 74; 56 v 26; 69 
v 68; 124 v 466]. Eff 1-1-74. 

OBSCENTTY 

*2907.31 Disseminating rnatter harmful to 
juveniles. 

. (A) • No  person, with knowledge of its chara.c-
ter, shall recklessly furnish or present to a juvenile 
any material or performance which is obscene or 
harmful to juveniles. 

(B) The following.  are affirmative defenses to a 
charge under this section, involving material or a 
performance which is harmful to juveniles but not 
obscene: 

(1) 'The defendant is the parent, guardian, or 
spouse of the juvenile involved. 

(2) The juvenile involved, at the time the ma-
terial or performance was presented to him was 
accompanied by his parent or guardian who, with 
knowledge of is character, conse.nted to the mate-
rial or performance  being furnished or presented 
to the'juvenile. 

(3) The juvenile exhibited to the defendant or 
his  agent  or employee a draft card, driver's license, 
birthcertificate, marriage license, or other officiai 
or apparently official document purporting, to 
show that such juvenile was eighteen years  of agc 
or over or married, and the person to whom such 
document was exhibited did nc,t otherwise have 
re.asonablc cause to bel:evc that such juvenile Wa5 
under the aga of eighteen and unmarried. 

(C) It is an affirmative defense to a charge un-
der this section, involving material or a perform-
ance which is olDscene or harmful to jnveniles, that 

;•1 	- 	 F. 

[Hospital  emergency .5C177- 
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PROSTITUTION 

Enticement of persons for purpose  of prostitution; 
classification 

Procurement by false pretenses of person for purpose of 
prostitution; classification 

Procuring or placing persons in house of prostitution; 
•classification 

Receiving earnings of prostitute; classification 
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Definitions 
Child prostitution; classification 
Defense 
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_ 
13-3201. EntiCement  Of-  perSons for purpose  of prostitution; 

classifiEation 
A person who knowingly entices:,eny other person tnt.(l_a_hPusP qf 

. vostitutiop„or_elsewhere,_for the*Purffle.of_Pre5litutim YithTanotilen-

.per:S6àas_guittyii-L1.45s.... e71. -  . 

13-3202. ProCurement by false pretenses of  pe - son for purpose of  
prostitution;  claSsification 

A person who 'knowingly, by ..any false pretenses, 	false 
. representations or....otherfraudulefit -Ifflig7IfirOéliFeS --âilY7 5th&—fierson tb' 

tiàïe—f111-Eft- carnal relation with another person, is gùilty of a class 6 _ . 
Jec?flYt. 

13-3203. Procuring or placing persons in hotise of_prostitution- 
classification 

A person who knowini17—Feceives•money.or other valuable ,  thing, 
for, or on am,unt.of,_procuring.or_plaCing_il_a_hbu5e_of_Proçtilui.tiPP, 
o17- -elsewhere, any person for the purpose of prostitution is guilty of a 
class 5 felony. 

13-3204. Receiving earninns of prostitute- classification 
A person who  knowingly receives money or other valuable thing  fi.  

•the earnings_pf.a PU.E.Sik.en-gab-eli4:51tüti,on„is_guilty of a clas ,-: 5 . - 
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13-3205. Causing spouse to become prostitute; classification 
4.1. person Wii-o-1;nowingly by force, fraud, intiMi7ition or threats, 

causes  his or her spouse to live in a house of prostitution_oc_ta_12Ad a 
life of -P-F6SEffilEibils, - 	gui rty  of 	 fëTdñY  . 	• 

• 13-3206. Taking child.for opurposeof  prostitution;  
-Tiassification 

A person whi -O-Ukeî- gWay any minor fro m.  su.ch_personLs_father, 
mother, guardian or other person having-tICTe-el custody of such person, 
for the purpose of prostitution, is  guilty  of a class 4 felony. 

13-3207:. Detention of persons in house of prostitution for debt;- 
ETassifi-catio; ,. 

A person . wfi.b kriC7F171-0.77 'detains 	 -ahouse_of 
prOstit_eion beoause_Pf_a_debt_sucii - person. has contracted or is said to 
hùe-contracted, is guilty of a cl'assfelOny. 

13-3208. Keming or residino_lo_ho4Ise of prostitution; 
emP-royirrit-fn prostitution; classIfication  

A. A person who knowingly fF--in emp7yee at a house of 
prostitotion or prostitution enterprise o iS .  gullty 'of à class r.  • •. 	• misdemeanor. 	 . 

 

B. A  person who knowingly operates. -  or_ maintainso_a 'house of 
prostitution . or  prostitution  enterprise is guilty of a cl'asso_5, felony, 

13-3209. Pandoring; definitions; methodo  classification  
A persan  is oulIty or a çla:;ss .5_.teranyowllooknowfnglys - 
1. Places any person in the charge or custody_ -6-raOther. person 

for opurposes of,prostjtution, 
2. Placos any porson 	 cf_prostttution With the .  intent- 

that such porson lead a life oÈ prostitution.' 
3. Ccmpels, induces or encourages any person,to reside.with that 

person, or with any otiier-personoo*for-the-purpose:of7pdStitUticqi -.7-7--  
4. Compels, induces_or oencourages sAny . person to lead  a  life.of 

prostituti- on,- --------- ---  
. 13-3210. TransportinuerSons for  purpose of prostitution or  

other immoral  purpose; classification; venue 	• 
A person kooW-i-n-gl-y transporting  5T  any means of conveyance, 

through or across thiS state, any other person for the purp_oses_of 
prostitution or concubinage, or for any other immoral purposes, is 
guilty of a class 5_fel2oy, The prosecution of such.person  mas'  be in any , 

 county in which such person is apprehended. 

13-3211. Definitions 
For the purposes of- this chapter, unless the context otherwise 

requires: 
1. ".EM12. 1 .0Yee n  means a person who conducts lawful or unlawful 

business for another person under a master-servant relationship or as an 

indopendent contractor and who is compensated by wages, commissions, 
tips or other valuable consideration. 

2. "House of prostitution,'  means any building, structure or place 

used for the pUrposc of prstitution or lewdness or where acts of 

estitution occur. 
3. "Oporate-and_mainSt.ain" means' to organize, design, perpetuate 

-1. Operatc and ritainfain includes providing financial support 
.àtilities, rent, maintcn;Ince costs or advertising costs, 

•  

supervising activities or work schedules, and directino or esothering 
the aims of the enterprise. 

4 	"Oral sexual contact." means oral contact with the pc::.„ vulva _ 
or anus. 

5. "Prostitution'! means engaging in or agreeing or oY - rino to 
engage in sexual conduct with another person under a fee arrano,.,,. ent with 
that person or any other person. 

6. ".Prostitution enterprise" means any corporation, pa: - ..ership, 
association cr Other legal entity or any group of individuals :7ssociated 
in fact although not a legal entity engaged in providing pr,seLitution 
services. 

7. ".Sadomasogbistic_Ause".means flagellation or  tort:'  :- by or 
upon a person who is nude or Clad in undergarments or in re%o:-ling or 
bizarre costume or the condition of being fettered, bound or o'llerwise 
phYsically restrained  on' the part of one  so clothed. 

8. "Sexualo.conduct" means sexual contact, sexual in .ocourse, 
oral sexual Contacï or sadOmasochistic ahuse. 

9. "Sexual contact" means any direct or indirect fcoling or 
manipulating of  an y part 'of the genitals, anus or female brea-.-s. 

10. "Sexual..intercPurse" means penetration into the pcs*,, vulva 
or anus by any part of the bpdY 'or  by any object. 

- 	13-3212. 	Child prostit'otioplassifiCation 	. 
A. 'A person compi.ts.ciill -d.orostitution.57-i'nowin91Y: 
1. Causing any Minor to engaoe in prostttutioh. 

. 	2. Using any Minor for. purposes of prostitution. 
3. Permitting aminor under such person's custody or (e trol to 

engage in  Prostitution, 
, 	4. • Receiving, mny benefit for or on account ofo_pro. oingor 

 n'j 'an ' pThr  :c  rnih'e_charÏèo r tus1ou.of , .-- person 
for  the purpose of . prostittition. 

5. Reci\_t_i'ng any benefit pursuant  •to an agreement to po -,- ,icipate 
in the proceeds cif lioeStitution of-aominor. 

6. Financing,. mapagingo-surervisIng, controlling co o‘gnino, 
either alone. -or  in association With others 	-ost*I-J'' 	t' .1 ,/ 
involving a minér.-- 

7. Transporting or .financing the transportation of 	minor 
through or acroSs this state witb the2Tint-ént- that-SUeli ro-inoage -
proStitution. 	•  

B. Child_eOstitution is a class 2 felony. 	 • - _ 
13-3213. Defense  . 

	

It is:a defense to.a prosecUtion pursuant to section 	 if 
the defendant engaged in the conduct constituting the  ofFe:n with a 
minor of fifteen, sixteen or seventeen years of age and at t time  of 
the offense the defendant diLluit_know and_çould_not_reaso- --ly have_ 
known the age . of thnor. 

13-3214. Prostitution; classification  
A. Assperson who knowingly_enpoes_i_n_Pro_Citution.....isog-:ty.of_a. 

class 1 misdemea-i-idr7. 

	

-Nothing_ in_subsection A shal . l oprohibito cities or 	-ns from 
en2ct 1 ng_and_enforc1ngnîïia 7à7.Ippraid.proh 1 tilï.:i3 -H . ,aiitiCrt - - 
which_proede-_fim.....a_pumishment......which is at least as str' . : ..2nt as . 	 . sesvctinn A. 
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- RESEARCH REFERENCES 

AM. jur. 2d. 	• 50 Am. Jur. 2c1, 
•Lewdness, Indecency, ancl Obscenity, H. 1, 
2, 16-18. 

C.J.S.  —67 	Obscenity, § 4. 
; ALR. — What is "infamous" offense 

-Within constitutional or statutory provision 
in relation to presentmer.; or inclictment by 
grand  jury, 24 ALR 1002. 

Critninal 'Offense predicated upon 
indecent; exp. o.  stire; 93 .  ALR 996; 94 ALR2d 
1353. 

Validity, construction, and application of 
statutes or ordinance' s relating to decency 
as regards wearing.apparel or lack of it, 110 
ALR 1233. 

Operation of nude-rnoclel photographic 
Studio as offense, -18 ALR3d 1313. 

Topless or bottomless dancing or similar - 
conduct as offense, 49 ALR3d 108-1. 

Exhibition of obscene • motion  pictures as 
nuisance, 50 ALR3c1 969. 

What constitutes such discriminatory . 
prosecution  or  enforcement of laws as to 
pros ide valid defense in state criminal Pro-
ceedings, 95 A.LR3c1 280. 

What constitutes . "public place" within 
meaning of statines prohibiting commis-
sion of sexual act in public place, 96 ALR3c1 
699 . 

16-6- ..9. Prostitution. 

;A:oerSon commits the offense of p..rostitution when he performs or 
offers or consenti to_ÈiérfiSnirn .  an  act of sexual intercourse for money_, 
(Code 1 -03, "§-26:iN12, enacteil by  Ga. L 1968, p. 12-49, § ' 

Cross references. — As to abatement of 
houSes of prostitution, see Ch. 3, T. 41. 

JUDICIAL DECISIONS 

.ANALYSIS 

GENERAL CONSIDERATION 
DF.C;JSIONS UNDER PRIOR LAW 

General Consideration 

This section is  not  void for vagueness. 
Moore  V. State, 231 Ga. 218, 201 S.E.2c1 
146 (1973). 

This section is applicable only to 
"sellers!"  of sexual intercourse for money. 
State v. Gaither, 236 Ga. 497, 224 S.E.2d 
378. (1976). 

This •seetion does nOt provide' th.lt per-
son has to accept money in ord,er to 
commit offense, hut that-the Proposed act 
asexual intercourse be for a consideration 
of' money. Moore v. State, 231 Ga. 218, 291 
S.E.2c1 146 (1973). 

Offense..is..definecl . in_ terms of co:Inner-
_cializatiore .the.sale, offer to ..sell  

tc)., 	 tuacieIformonev,.Sta te 
%-. 'Gaither, 236  Ga. 497, 22-1 S.E.:cid 378 
(1976). 

This section does not require state to 
allege or prove exact amount of money; it 
requit-es  only that the defendant perform 
or offer to perfOrm sexual intercours e .  for 
mtmey. Anderson v. State, 119 Ga ,  App. 
469, 25-1 S.E.2(1 450 (1979). 

this Section ;ma.Y . he tipheld.as..dne_to 
punish -foratteniin to commit prostitution. 
M St:tur;" 23 1  -G:172 -18, 201 S. E.2d 
146 (1973). 

Conviction for committing or agreeing 
to co:unlit prostitution. ! 	 rua'  

.section- not only- 
act :  or_ Prostir 

..20 5 



16 - 6 -9 	 CRIMES AND OlzFENSES 	 16 - 6 - 9 

Lion but also  if  lic  'sas  _a_piarty..10 ,an 
Agree ml.  ittu  do su. *l'hure is no 
constitutional prohibition against this 
feature. Moore v. State, 231 Ga. 218, 201 
S.E.2d 146 (1973). 

Where allegation may be disreg,arded 
because surplusage. -- Where the accusa-
Lion  stated that the accused "did (ben and 
encre unlawfully, and with fince and arms. 
offer and consent to pet form an- act of 
sexual intercourse  for money,-  since "with 
force and arms" is nOt part of' this section 
which makes prostitution a crime and the 
words are itot .required in the form pré-
scribe(' for indictments under  § 177-54. 
such an allegation is mere surplusitge .  and 
may be disregardcd. Anderson v. State, 149 
Ga. App. 460, 254 S.E.2c1459 (1979); Hicks 
v. State, 149 Ga. App 459, 254 S.E.2d 461 
(1979). 

Name of particular individual solicited 
for prostitution is not required in order to 
.set Forth one of the essential clements of 
the crime, and any variation in the prote of 
whom was solicited was immatérial. Shorter 
V. State, 155 Ga. App. 609, 271 S.E.2d 741' 
(1980). 
• Application of section in Atlanta held 
not to deny equal protection to female 
prostitutes. State  V.  Gaither, 236 Ga. 497, 
224 S.E.2d 378 (1976). 

Sufficient evidence to support guilty 
•verdict. — In a prostitution prosecution 
where the arresting -police officer testified 
that he began a conversation with the 
defendant and that during this conversa-
tion defendant offered to have sexual 
intercourse with him for S100.00, but the 

delendant denied. having of fered to per-
(brin sexual inter( nurse  with the art esting 
of lice r  for any money and presented evi-
dence 'that sin.. was incapable of' having 
sexual intercout se at that titine due to com-
plications front recela surgery, the evi-
dence was suflicient to support the jur ■ 

•verdict ni  guiltY. Lemon  y.  State, 151 Ga. 
pp. 709. 261 S.E.2d 447 (1979). 
Cited in Snead v. State, 127 Ga. •pp. 12. 

102 S.E.2d 415 (1972);- Hicks v. Suite, 234 
Ga. 142, 214 S.E.2d 658 (1975); Pace v. City 
of Atlanta, 135 .Ga. App. 309. 218 S.E.2d 
128 (1975); Lambert v. City of Atlanta, 242 
Ga. 645,-250 S.E.2d 456 (1978). 

• Decisions Under Prior Law 

Editor's note. — ln light of' the sitnilarity 
of the issues involved, decisions under Ga. 
L. 1943, p. 568 (see § 44-7-18), are 
included in the annotations for this section. 

Prostitution includes solicitation of 
carnal intercourse in unnatural way. — 
The term "prostitution" as defined by the 
Legislature does not mean solely sexual 
intercourse in the natural way, but includes 
solicitation of carnal intercourse in an 
unnatural n'av. Price v. State, 76 Ga. App. 
108, 45 S.E.2d 84 (1947). 

Indiscriminate illegal intercourse with 
number of men not necessarily involved. 
— - Prostitution -  as used in statute relating 

u (1fto solicitation of another for the pet  f 
prostitution dues .not necessarily involve 
indiscriminate illegal intercourse with. a 
number Of men. Price v. State. 76 Ga. A pp. 
108, 45 S.E.2c1 84 (1947). 

RESEARCH REFE:RENCES 

Am. jur..2d. 	63 Am. Jiu-. 2d, Prostiar- 
.don, §§ 

— 73 C.J.S,, Prostitution, §§ 1-5. 
ALR. — Power to exact license fees or 

impose a penalty for bettefit of private indi-
vicinal or corporation, 13 .  ALR 828; 19 
ALR 205. 

Purpose other than indulgence in sexual 
intercourse as affecting violation of :s'atm 
Act, 73 ALR 873. 

White Slave Traffic Act (Mann Act) as 
affectit tg constitutionality Or application of 
stale statutes dealing with prostitution, 161 
AIR  356. 

What constitutes such discriminatory 
prosecution or en forcement of laWs  as  to 
provide valid defense in state criminal pro-
ceedings, 95 ALR3d 280. 

2 06 
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16-6-10. Keeping a place of prostitution. 

A person having or exercising control over the use of any place Or 
cot1vey2Ince which \vo‘11.s-1 	 . . ..... 
Prostitulion..coinmits the_oanse of keeping a place  of prostitution  when _ 
hè 1(nowingly_grants or-perrnits..the..use.of such  place for the pin:pose of 
prostitution. (Ga. L. 1943, p. 568, § 1; CO-de-f-q33,..§: ' -`.5.6.--20-1-4, enacted 4-- 

 Ga. L. 1968, p. 1249, § 1; Ga. L. 1970, p. 236, § 3.) 

Cross references. 	As to abatement of roadhouse or similar establishment for 
houses of prostitution, see Ch. 3, T. 41. As purpose .  of prostitution  o  debauchery or 
to indifçing 'female person' to enter other immoral purpose, see § 43-21-61. 

juincIAL Dr.:.-asToN's 

ANALYSIS 

CENFRAL CONSIDERATION 
, DECISIONS UNDER . PRIOR . LAW 

General Consideration 

To sustain indictment under this sec-
tion it is necessary to show only that the 
accused contributed. to.or .aided, directlyor_ 
indirectly,ip..nlaintaining .  and -keeping sa 
lewcLhouse. Shealy v. State ., 1f2 G. A. App. 
850, 2:37,S:F:.2d 207 (1977). 

Cited in Snead v. State, 127 Ga. App. 12, 
192 S.E.2c1 415 (1972). 

Decisions Under Pror Law 

Editor's note.— In light of the similarity 
of the issues involved, decisions under Ga.' 
L. 1943, p. 568, as it read prior to revision 
of title by Ga. L. 1968, p. 1249, included in 
the annotations for this section. 

Person cannot legally be convicted of 
maintaining lewd house unless the proof  

shows  that the general reputation of the 
house or its inmates, or both, was that it was 
a lewd house, and also that fornication or 
adultery was actually committed in the 
honse. Smith v. State, 88 Ga. App. .165,.76 
S.E.2c1 735 (1953). 

Not error for trial judge to permit . state 
witness to give details of prostitution 
practiced. — Where the charge is one for 
violation of this section, it was no( error for 
the trial judge to permit a witness for the 
state to go into detail as to the type of pros-
titution and assignation practiced therein 
over the objection that such evidence 
linchtly tended to inflame and prejudice 
the jury against the defendant. Saxe y. 
State, 112 Ga. App. 804, 146 S.E.2d 376 
(1965). 

RESEARCH R}..:FERENCES 

Ana. jur. 2d. ' 	24 Am. Jut% 2d, 
Disorderly Houses, §§ 1, 2, 8, 11-20, 35. 

C.J.S. — 27 C.J.S., Disorderly Houses, 
§§ 1-9. 

ALR. — White  Slave  Traffic Act (Mann 
Act) as affecting colmitutionality or appli

-cation of state statutes dea1ing-  with prosti-
tution, 161 ALR  3 ;)6. 
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_ 

1643-11. Pimping. 

• Aperson.cdininits the offense of pimping when he performs any of ihe 
• following acts: •  . 

• 
(1) _Offeu...or_a_.grees 	procure_a_prostitute for;_anQther; 

(2) Offers or agrees to arrange a meetingof. persons for the.  purpose 
of 	 . • 

(3) Directs -another-•to--a-place --knowing-sucir -:direction-4s-for-..the 
 purpose of •prostitutiOn; 	 • _ . 	 , 

, 	• 
(4) Receive's money or other_thing_Of value_trOm a....P.ro_git...1-1te,  without 

lawfutc-Oits-i.défa" -fro-n.„.inowing_it_was...earned_in_vihole_or in oart -fro-rn 
prostitution; or 	• 

(5) Aids . or abets, counsel ...5,1:2r_ commands_anotherin_the commission 
of piostitition 6faidsor,...as.sists_in_prostitution--whe-re-the-procteeQt -
profits_eérrie-dWreïrom-are-to-be-divicled-on a-pro-ra ta.basis... (Ga. L. 
1918, p. 267, § 1; Code 1933, § 26-6201; Code 1933, § 26-2013, 
enacted by Ga. L. 1968, p. 1249, § 1; Ga. L. 1970, p. 236, § 2.) 

JUDICIAL DECISIONS' 

'Cited in Snead v. State, 127 Ga. App. 12, 
192 S.E.2d415 (1972); Sutton v. Gannon, 
245 Ga. 685,.266 S.E.2d 497 -(1980). • 

• • 

RESEARCH :REFERENCES 

Am: Jur. 2d.— 63 Am. Jur. 2d, Prostitu., 
tion, §§ 
• •C.J.S. —.73 C.j.S., Prostitution, §§ 4, 6, 
9. 

ALR. — White Slave Traffic Act (Mann 
Act) as affecting constitutionality or appli:- 
cation of state statutes dealing with prosti-
tution, 161 ALA 356. 

Validity and construction of statute or 

ordinance proscribing solicitation for 
purpose's of Prostitution, le. ■“lness, or 
assignation modern cases, 77 ALR3d 
519. 

Separate act s.  of taking earning Of or p-
port  • rom -  prostitute on separate or 
continuing offenses Of pimping., 3 ALR4th 
1195. 

16-6-12,1Pansledny,.._ 
, . 

• 

A person commits the .offense of pandering- . 	.he solieits..a:female 
to perform. an actorprostitution or_.when_l le.. knowingly. ass.e.mb.le.5..fe131ale,s_ 
at a- li;:-eé.1-"i3lace -for the purpose,. of being.solieited by others -to-perform. 

(C(.;de 1933, § 26-2016, enacted by (a. L. 1908, p. 
Ga.  L. 1970, p. 236, § 5.) 
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16-6-13 	 SEXUAL, OFFENSES 16-6-13 

JUDICIAL DECISIONS• 

ANALYSIS 

GENERAI. CQNSIDERA FION • 
DECISIONS UNDER PRIOR LAW 

General Consideration 

Cited in Blanton v. State, 150 Ga. App. 
559, 258 S.E.2c1 174 (1979). 

Decisions Under Prior Law 

• Editor's note. — In light of the similarity 
of the issues involved, decisions under Ga. 
L. 1943, p. 568, (see §. 44-7-18), are 
included in the annotations for th is section. 

Prostitution includes solicitation of 
carnal intercourse in unnatural veay. — 
The term "prostitution" as defined by the 
Legislature does riot inean solely sexual  

intercoursè in the natural way, but includes 
solicitation of carnal intercourse in an 
unnatural way. Price v. State, 76 Ga. APP• 
108, 45 S.E.2c1 84 (1947). 

Indiscriminate illegal intercourse with 
number Of men not necessàrily involved. 
-- "Prostitution" as'used in statute relating 
to solicitatioir of-another for the purposé of 
prostitution does not neeessarily involye 
indiscriminate illegal intercourse with 'a 
number of men. Price v. State, 76 Ga. App. 
108, 45 S.E.2d 84 (1947). 

RESEARCH REFERENCES 

Am. Jur. 2d. — (33 Am. Jur. 2d, Prostitu-
tion, § 4. 

— 73 C.J.S., Prostitution, §§ 
ALR. — Constitutionality and con-

struction of pandering acts, 74 ALR .311. 
White Slave Traffic Act (Mann Act) as 

affecting constitutionality or application  .of 
'mate statutes dcaling with prostitution 161 
ALR 356. 

Construction of provision of pandering 

statute as.to  placing,  of fetnah.‘ in the charge 
or custody .of another, 54 ALR2d 1178. 

Operation of nutle•-model photographie 
studio as offense, 48 ALR3d 1313. 

Validity and construction of statute or 
ordinance proscribing solicitation for 
purposes of prostitution, lewdness, or 
assigtia(ion —modern cases, 77 Al...R3d 
519. 

16-6-13. Penalties for violating Code Sections 16-6-9 through 16-6-12. 

A..petstinsen.viçtpLof any..olithe_offenses.enumerated.in.Cude5ections 
16:6-1,0 throptd-C6-.6.7.12._shall....-plinishecLas fbr._2...misdemea,lyn -,:of. a 
higItand . a0. 0-raVated. nature. A person conviçteci_of the offense enniner-
ated, in Code •Sectiqp.J.6.-_- .0..-Lslizdtle..punished-as_lor.a.mis.dejnetmor.' 
(CO'cre. -M3 ''' § 26-2015, enaged by Ga. L. 1968, p. 1249, § I; Ga. L. 1970,. 
p. 236, § 4.) 

JUDICIAL DECISIONS 

Cited in Sutton v. Gannon, 245 Ga. 685, 
266 S.E.2d 497 (1980). 	• 
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16-6-14 CRIMES- AND OFFENSES 	 16,646 

16-6-14. Pandir.lring.by  compulsion, 
• • 

A person commits the offense of pandering by compulsion when, heby 
duress or coercion causes_a female toPerforman.açt .  of prostitution and, _ 
upon_conyiction_th.erre.of, shi.11, -.b_e_punished_hy..imprisonment for . .not- le-ïs 
than one nor more...than ten years..(Code 1933, § 26-2017, enacted bïGii-. 
11:1-j68, p. 1249, § 1.) 

RESEARCH REFERENCES 

, • Am. JUr. 	 itir..2d, Prostitu- 
tion, § 8. • 	• 	' 	• 

'C.J..S. ;— 73 C.J.S.,:Prostittitiim, § 7. 
ALR. 	Constitutionality and con- 

struction of pandering acts, 74 ALR 
White, Slave Traffic Act (Mann Act) as 

affecting Constitutionality or application of 
state statutes dealing with prostitution, 161 
ALR 356. • 

-Construction Of provision of pandering 
statute-as to placing-  of female in the charge 
or custody:of another, 54 ALR2d .1178. 

16-6-15. Solicitation of sodomy. 	 I• 

A person commits the offense of solicitation of sodomy when he solicits 
another to perform or submit to an act of sodcmly and, upon conviction 
thereof, shall be punished as for a misdemeanor. (Code 1933, § 26-2.003, 
enacted by Ga. L. 1968;• p. 1249, § 1.) 

JUDICIAL DECISIONS • • 

Language used to support conviction. 
—The term "blbw job" is not too vague and 

. lacking in definition to support a conviction 
.of soliciting for sodomy. Anderson v. State, 

RESEARCH REFERENCES 

.142 Ga. App. 282, 235 S.E.2d 675 (1977). 
Cited in 13yous v. State, 121 Ga. App. 

654, 175 S.E.2d 106 (1970). 

Am. Jur..2d., 70 ,  Am. Jun 2d, Sodomy, 
§ 13. 

— Si C,.J.S., Sodomy, § 14. 
'ALR — Validity and constrticiidn of 

statute or • ordinance proscribirig 
solicitation for purposes of prostitution,  

lewdness, or assignation — modern cases, 
77 AÉR3d 510. 

What 'constitutes such discriminatory 
prosecution  or  'enforcement of laws as to 
provide valid defense in state criminal pro-
ceedings, 95 ALR3c1 280. 

16-6-16. Masturbation for hire. 

(a) A person, includin_g_a_ masseur or_ mass_eusercommits -th-e-Offe-rise of 
masturbatRin for hit when -he erotically .stimulates..the genital-organ:i. of-
anotiïer., whether resulting in _ors - a-sin_ or_not r- by-manual-or-other-bodily 
contact  exclusive of 'sexual ipterf:ourse_or.by-instru.mental- manipulation _ 
for nwhey or" el-7e --siTbs.-t-a-ntial ..equiv_alent _thereof. _ .... 
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SEXUAL OFFENSES 16-6-18 16-6-17 

(b) A person committing the of  ft.mse of masturbation for,hire shall be 
(wilts of a misdemeanor. (Code 1933, § 20-2021, enacted by Ga. L: 1975, 
p. 402, § 1.) 

JUDICIAL DECISIONS 

This sect1on is not constitutionally . 
overbroad. State v. Johnson, 237 Ga. 276, 
227 S.E.2d 315 (1976).. 

Contact or manipulation must be of 
genital organs  and no  t other parts <if the 
body. Harwell v. suite , 237  Ga. 226,  227 

S.F.2d 311 (1976). 
Cited in Pare v. City or Atlanta, 135 ( a. 

API). :,392. 218 S.E.2d 128 (1975): 
Whitehead v. 11 asty. 235 Ga. App. 331. 210 
S.E.2d 443 (1975). 

RESEARCH REFERENCES 

ALR.— White Slave Traffic Act (Mann anion, 161 ALR 356. 
Act) as affecting constitutionality or appli- 
cation or state statutes cleating with prosti, 

16-6-17. GivinÉ.; of massao-es 	place„us.' es1,..for.l.e3yduessero.ptip,i_tion 2  
etc. 

(a) It shall be unlawful for any masseur or masseuse to_rilas_sag- any...  
person in any .. pui.kling.„.stutatu -e„... 	 e...,purpose-of 

'' ''' "ââsignation,„prostitution„pjuiyal:In.rho:iot ' ............ 

(b) As used in this Code section, the term: 

(1) "Mas.scur" 	 ... massage._ Qr 
physiotherapy, or both. 

(2) "Masseuse'.' Means a female__ _who _practices massage.- -or 
p 

(c) Any person  Wh()  violates this Code section shalLbe.guiltyof 
meanor. (Ga. L. '1975, p. 402, § 3.) 

RESEARCH REFERENCES 

ALR. — Regulation or masseurs, 17'• 
ALR2d 1183. 

16-6-18. Fornication. 

An unmarried person commits the offense. o f  fornication when he 
voluntarily has sexual intercourse \ ■ - ith anniber person and, upan con-
viction thereof, shall be punishc...d as for a misdemeanor. (Ltaws 1833, . 

Regulat  ion  or  masseurs,. 17  ALR2d 1183. 
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L CODE , 56 .  

SUBCHAPTER A. PROSTITUTION 
§ 43.01. 'Definition's 

In this subchapter: 	- 
(1) "Deviate sexual inte.rcourse" means- any 

contact 13-e-F,v'een -the genitals of one person and 
the mouth or "ans  Of anether perS'on. 

(2) "Prostitu.tion". means the offense .-:finecl 
in Section 13.02 of this code., . 

. . , (3) "SexuaLcontact" means any touching of 
the aiii.is-,—breast, or any part of the genitals of 

, 	. 	abother person with intent to' arouse  or  gratify 
the sexual desire of any person. 

(4) "Sexual conduct" includes deviate sexual 
intercourse, sexual contact, and sexual inter- 

, 	. course. 
(5) "Sexual interconrse" means any penetra-

tion  of' the  -frem-a-ri-sgan by the male seX 
organ: 	' 

[Acts 1973, 63rd*Leg., p. 883, cll. 399, § 1, eft'. Jari. 1; 1974. 
Amended by Acts 1979, 66th Leg.,,p. 373, ch: 163, § 2, eff. 
Aug.. 27, 1979.] 

§  43.02.  (Prostitution'; 
(a) A pèrson commits an offense .  if he knowingly: 

(1) offers to engage, _ qgrees...to__engage, or 
engages in sexual conduct .  for a fef.-1; or , 

(2) .solicits_another in _a p, iliic place_to engage 
with him  in  sexual condtictfor,hire. - 

,(b) An  offense  is established under Subseetion 
(a)(1) of this section whether the actor is to receive 
or pay a fee. An offense is established under Sub-' 

' section (a)(2) of this section whether the. actor solic-
its a person to hire him or offers 'to hire.  the 'person 
solicited. 

(c) An offense , . under this section is_& .gass,..B 
misderneanOr, unless the .actér has .beert.., :convipt&I,..,, 
previously under t13Is section,in AvhidLey.e.nt_it_is a 
Glass misdemeanor,_. 
[Acts 1973, 63rd Leg., p. 883, eh. 399, § 1, eff. Jan. 1, 1974. 
Amended by Acts 1977, 65th Leg., p. 75,7, 'ch. 286. § 1, eff. 
May 22, 1977.] 

- § 43.03. Pzemotion, ofTrostitution . 
(a) A person comtnits an offerrf, acting other 

tha.n as a prostitute receivingcompensation for _per-
sonally rendere4 prostitution' services, he or she 
knowingly: 

(1) r .eceives money or other property pursuant 
to  an agreement  to .parliéigt..e ...in.the._.proc.?.eas 
of7prostitution;_or 

(2) solicits_another .to.  engage in_sexual_con-
duct :  with another _pet-pi:in ... for compensation. 

(b) An offense tinder this section is g_..,OlaSs A 
misdem.eanor. 
[Acts 1973, 63rd Leg., p. 883, ch. 399, § 1, eff. Js.n. 1, 1974. 
Amended by Acts 1977, 65th Leg., p. 758, eh. 287, § 1, eff. 
May 27, 1977.] 



.  §43.21  57 	 PENAL CODE 

§ 	Aggravated Promotion of Prostitution 
(a) A person commits an - offense; if he knowing,ly 

owns, invests in, finances,controls,superv.isesor 
Manages a ..prostitittro-ni-ente- rprise . t.tet eases two or 
More prostitutea. 

(b) An offense under this section is a felony of the 
• third degresa.. 

[Acts 1973, 63rd Leg., p. 883; ch. 339, §• 1,  off.  Jan. 1, 1974. ]  

§ 43.05. Compelling Prostitution 
(a) A person commits an .  offense if he knowingly: 

(1) causes another by force, threat, or fraud 
to commit prosfitù fion;_ or 

(2) causes by any means a .person younger 
than..17 years to commit p_rostitutik,-.7 

(b) An offense tVnder tliia section is  a felonY of the 
second degree-. 
[Acts 1973, 63rd Leg., p. 883, ch. 399, §' 1,  off.  Jan. 1, 19741 

§ 43.06. Aecornplice Witness: Testimony and Im-
munity 

(a) A party to -an offense under this subchapter 
may be required to furnish evidence or testify aboUt 
the offense.. 

(b) A party to an offense under this subchapter 
may not be prosecuted for any offense about which 
he is required to furnish evidence or testify, and the 
evidence and testimony may not he used against the. 
party in any acijudicatory proceeding except a prose-
cution for aggravated perjury. 

(c) For purposes of this section, "adjudicatory pro-
ceeding" means a proceeding before a court or any, 
other a.g-ency • of  government  in  which the legal 
rights, powers, duties, or privilege's of specified par-
ties are determined. 

(d) A conviction under this subchapter niay be had 
upon the uncorroborated testimony of a party to the 
offense. 
[Acts 1973, 63rd Leg.,  p. 833, Ch. 399, § 1,  off.  Jan. 1, 19741 

[Sections 13.07 to 43.20 'reserved for expansion] 

SUBCHAPTER B. OBSCENITY," 
§  43i1.  Definitions 

(a) In this subchapter: 
(1) "Obscene" means material or a perform-

ance that: 
(A) the average peraon, applying contemPa ■- 

rary couimunity standards; would find thal;, 
taken as a whole appeals to the prurient inter-
est in sex; 

(B) depicts or describes: 
(i) patently offensive representations or de-

scriptiona cif ultimate :venial acte, nerriAl 
per-, erted eactual or simulated, including sexu-
.' 	 1,estklite; 

(ii) patently offenive representations or 
descriptions of masturbation:excretory func-
tions, sadism, reasochism,• lewd exhibition of 
the  genitals, the male or female genitals in a 
state of sexual stimulation or arousal, covered 
male genitals in a diScernibly turgid state or a 
device designed: and marketed as useful pri-
marily  fo r stimulation of the hurnan genital 
organs; and 

(C) taken as a whole, lacks serious literary, 
artistic, political, and scientific value. 
(2) "Material" means anything- tangible that 

is  capable of  being used or adapted to arouse 
interest, whether through• the medium of read-
ing, observation, sound,.or in any other manner, 
but does .1.1,Qt.include-an actual three dimensional 
obscene device. 

(3) "Perfornianee.': Means a play, - motion pic-
ture, dance, or other exhibition performed be-
fore an audience. 

(4) "Patently offensive" means So -offensive 
on its te.C.e.. as .to -affront  current community 
standards of decency. 

(5) "Brornote" means to man.ufacture, issue, 
sell, g-ive, provide, lend, mail, deliver, transfer, 
b.:a- Us-In- it, publish, distribute. , drculee, (Ii5semi.- 
na-ç.,:pràs -eiit-,.èxhibit, Or adv.ertise, or to offe.r, or 
agree to da the saine. 

(6) "Wholesale promote" means to manufac-
ture, i:Tâfii:sell; -proVide, mail, deliver, transfer, 
transmit, publi3h, distribute, circulate, dissemi-
nate, or to offer 'or. agree to do the same for 
purpose of resale. 

(7) "Obscene de-viée" means a device includ-
ing  a diido or aitificial vagina, designed or 
marketed as useful primarily for the sUrnulation 
of human genital organs. 

(b) If any of the depietions or descriptions of 
sexual conduct described in this sectien are declared 
by a court of compétent 'jurisdiction to he unlawfully 
included herein, this declaration shall not invalidate 
this section as to ()the.: patently offensive eexual 
conduct included 
[Acts 1073, 63rd Lc:g.,  p. 383, ch. 399, § 1, off. Jan. 1, 1974. 
Atneecd by Act..3 1975, 64th Leg., p. 372, ch. 1F.3, § 1,  off.  
Sept. 1, 1975; Acts 1979, 6r,th Ltsg., p. 1974, ch. 776, § 1, i.ff. 
Sept. 1, 19791 

Sections 3 and 4  of the  117 2  aptendatory act provided: 

'Sec. 3. If any cotan of thus' A:t is declared on .  r.stn; ..; a court of 
comp,serst 	 14,s c,e;ara...drs dises not lovahri ne any in.:er oortiovs 
this Azt. 

"Sec. 4. Thi'; Act aapSes :111 tn .effenses Cornmitted utt e; .• al., its eff.mt,sre 

date. A crin',, 	t.,i f sr on ufrensv cirrar..(ted 'ref •re  1 S Act', éf.:ctive 
:.ne 	..tr• c;!' • 	 ..t.C.^•••:':!:'..'1•P :FP 4 . (P,...1,4 	 r ,  this  At.  
Sectioni 4).21 	 Pe , al 	,s, 	 f, 	• 	 • 
cf tnli 	are 	-1.-• 	 r, r p o s.?  55 f 

l'frect. 	 Sh:s 	 ■ 5 	 t.,!. - • t`le 
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