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Introduction 

This ComMission's Protection of Life Project has been de-
signed to examine some of the most controversial issues in bio-
medicine, including the definition of death, sterilization, human 
experimentation, the cessation of treatment, and behaviour 
modification. In the background to many of these issues lies the 
fundamental question as to the position of medical treatment in 
the present law and, in particular, the Criminal Code. This 
Working Paper is intended to form a "backbone" of criminal 
law analysis and provide a legal theory within which the more 
specific and controversial issues can be discussed. 

The impact of criminal law on the administration of treat-
ment is largely overlooked in the Canadian context. Potential 
criminal liability is rarely considered by doctors and hospitals 
when seeking consent to or waiver of treatment. The handful of 
prosecutions in the last fifty years, as compared with the in-
creasing frequency of civil litigation suggests to some that the 
Criminal Code is ineffective in this area because the type of 
harm contemplated in the administration of treatment is not of 
the degree to warrant the intervention of the criminal law. In-
deed, the risk of criminal liability has been said to be more the 
"product of a fertile legal mind than a realistic possibility".i 

The Law Reform Commission nonetheless realizes that the 
lack of prosecution in this area does not suggest the inutility of 
an examination of the present criminal law. In fact, the exercise 
of prosecutorial discretion in this manner may indicate a gap 
between contemporary values and those reflected in the Crim-
inal Code. This is especially cogent when one considers that the 
present provisions of the Code which specifically relate to med-
ical treatment were enacted in 1892, when many medical pro-
cedures were regarded as highly dangerous and questionably 



therapeutic, and the medical profession was in its founding or-
ganizational stage. 

Despite the age of the Code's provisions, a comprehensive 
study of potential criminal liability for the administration of 
treatment had not yet been undertaken. Not only was such a 
study important to the Protection of Life Project, but it  was 

 necessary to answer questions from the medical world as to its 
position in relation to the Criminal  Code.  A preliminary exam-
ination revealed an anomaly between a plain interpretation of 
the Code and contemporary medical practice, particularly in the 
terminal treatment situation. Furthermore, the Commission was 
aware that the few cases which had discussed the issues, had 
served mostly to confuse and complicate the more general pro-
visions of the Code. 

The need for clarification of the criminal law position with 
regard to treatment is further heightened by competing claims 
as to the appropriateness of the criminal law at all in dealing 
with these matters. Medical doctors express dissatisfaction that 
the practice of medicine falls within the offences against the 
person, and suggest that the social utility of treatment and the 
therapeutic motives of doctors should be recognized. On the 
other hand, however, commentators have suggested that the 
large damage awards given by juries in civil cases indicate so-
cietal concern with malpractice and the desire that this activity 
be dealt with by criminal sanction, rather than being borne by 
society through higher insurance costs. 2  

Over all of these considerations, the Commission appreci-
ated that the criminal law provides a basic system of fundamen-
tal values to guide human activity and is thus a likely instrument 
to reflect contemporary social thought on biomedical issues. 
There was concern that advancing technology providing control 
over life and death, could be dictating the prerequisites to treat-
ment, rather than treatment being decided on the basis of indi-
vidual rights within a context of social review. 

In response to all of these considerations, this Working Pa-
per undertakes a basic examination of the content and policy of 
the present criminal law as it relates to medical treatment. It 
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then attempts to evaluate that policy in light of modern thought 
and development. 

Part I, "The Perspective of the Criminal Code: Binding 
Principles", is an examination of the essential commitment in 
the Code to the fundamental value of the preservation of life 
and health and the maintenance of dynamic, responsible, and 
free health professions. Other integral values are briefly dis-
cussed. 

Part II, "The Legislative Framework", is an outline of the 
present structure of the Criminal Code pertaining to medical 
treatment and the implications of this arrangement. The criminal 
laws of other jurisdictions are also noted. 

Part III, "Treatment and Our Present Criminal Law", pro-
vides a thorough analysis of the present scope of criminal lia-
bility for medical treatment. Because of the utility of this legal 
study for medico-legal education, it has been inserted in its en-
tirety. However, it is suggested that a reading of the summary 
may suffice for those who are not interested in the fine details 
of the law. 

Part IV, "Considerations and Limitations of the Present 
Criminal  Code",  attempts to evaluate the present law as it ap-
plies to the issues of the criminality of treatment, the concept 
of treatment itself, consent and refusal of treatment, the emer-
gency situation, and practice by the qualified and unqualified. 
The discussion of each of these issues leads to specific conclu-
sions or recommendations. 

Finally, Part V, "Proposed Solutions and Suggested Re-
form", summarizes the tentative conclusions and recommen-
dations of the Commission. Alternative models to implement 
reform are discussed and draft legislation presented. 

This Working Paper does not represent the final view of the 
Law Reform Commission on these matters. However, it is put 
forward to stimulate public discussion and response on the im-
portant aspects of medical treatment as it affects individuals. 
Because the paper deals with the criminal law, primary concern 
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is with gross conduct in the treatment environment causing in-
jury to health or life or constituting an attack on the fundamental 
principles which the Criminal Code seeks to protect. It should, 
therefore, be kept in mind that the criminal law protects society 
only against public wrongs. It is not concerned with private 
wrongdoing, unless it becomes a matter of public concern. 
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PART I 

The Perspective of the Criminal Code: 
Binding Principles 

Criminal law relating to treatment performs dual functions: 
it protects both the individual and society from harm and it 
reaffirms fundamental social values. 3  Both functions aim at the 
punishment of behaviour which threatens or harms public inter-
ests. These interests are not absolute and may conflict and 
change with time. In the consideration of treatment, protection 
involves preservation of life and health for an individual, and 
protection of those performing these vital acts for society. 
Among the fundamental values affirmed are sanctity of life, se-
curity and liberty of the person, self-determination, human dig-
nity, freedom of religion and privacy. 

The operative mode of effecting these dual functions is 
through the creation of specific offences, duties, and defences. 
Together, these indicate the acceptable standard of conduct for 
a particular kind of act. The value asserted in an offence, duty 
or defence, reflects public policy at the time of enactment. How-
ever, the ultimate social sanction comes later in the prosecution 
and punishment of individual acts. 4  

1. Affirmation of Fundamental Values 

The affirmation of fundamental values is an integral func-
tion of the criminal law not only for the elucidation of the values 
themselves but also for expression of the tolerable limit which 
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society will withstand or expend in order to preserve the social 
fabric. Many of these values are also reflected in the Canadian 
Bill of Rights . The criminal law provides a method of enforce-
ment of individual fundamental rights,' based on the balancing 
theory which preserves individual freedom to the extent that it 
does not constitute a clear and present danger to society. 6  While 
the preservation of values may be the ideal, criminal law must 
yet be precise and practical to achieve the desirable results. 

The Criminal  Code,  broadly speaking, reaffirms the prin-
ciples of freedom, human dignity and social justice. The Code 
safeguards the traditional values of sanctity of life, security and 
liberty of the person, self-determination, human dignity, free-
dom of religion and privacy. In addition, the contemporary val-
ues of health care itself, free choice of employment, free flow 
of information, children's rights, and participation to social 
progress and development have a certain significance in relation 
to criminal law. For present purposes, it is important only that 
these values be enunciated as the ideal to which the criminal 
law must respond when it evaluates the often competing interest 
of individual and society in the giving of treatment. 

2. Preservation of Life and Health 

The Criminal Code's function of preserving life and health 
is protective of the fundamental right of an individual to the 
security of his person. This right was said by Blackstone in 1753 
to be the first regard of English Law7  and was declared as the 
first right of the Canadian Bill of Rights . 8  The right to security 
of the person means not only protection of one's physical integ-
rity, but the provision of necessaries for its support. The pro-
vision of necessaries may be translated into the modern right to 
medical care as enunciated in the Universal Declaration of Hu-
man Rights . 8  

Before attempting to delineate the concept of health in the 
Criminal Code two things must first be considered: the impli-
cations of the uses to which a concept of health can be put and 
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the definition of health provided by the World Health Organi-
zation. 

The concept of "health" is used in the Code to delimit 
offences, duties and defences which tend to the protection of 
the body of an individual. The application of force to the body 
of another is limited by the requirement to do or not to do some-
thing which may affect that person's health. Conversely, the 
law's condoning of an act done for someone's health signifies 
that there are limits to the rights of the person acted upon. Thus, 
a concept of health in the Code may either legitimize or render 
illegal actions which fall within or without the meaning. Through 
legitimization, the Code sanctions acts which may otherwise be 
contrary to individual's wishes or rights because of a perceived 
higher societal value. 

The World Health Organization's definition of health as 
. . . "a state of complete physical, mental, and social well-being 
and not merely the absence of disease or infirmity" continues 
to spark lengthy debate despite its 1946 origin. Those general 
terms of wide public use have ethical, social and political im-
plications and their reach extends to every element of human - 
happiness. 1 ° The concept of "social well-being" far exceeds the 
meaning presently contemplated in Canadian criminal law for it 
includes political injustice, economic scarcity, food shohages 
and unfavourable physical environments." All human misfor-
tunes and disorders are not forms of illness from which one must 
be saved under the rubric of health in the criminal law. Obesity, 
cigarette smoking and alcoholism, to name only a few factors, 
may all be included within a concept of health; but moral or 
righteous judgments involving health as an ideal should not re-
place health as a norm involving the deviation from standards 
of organic and behavioural function, at least for purposes of 
criminal law. 

A limitation of "health" to physical and mental conditions 
not only reflects the traditional concept as normally understood, 
but it represents the limits already recognized in law. (. . . For 
purposes of discerning what the law actually recognizes, how-
ever, the true intent of the legislator as expressed in legislation 
must be discerned along with the authoritative interpretation of 
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that legislation.) Mr. Justice Dickson in Morgentaler v. The 
Queen commented that "The values we must accept . . . are 
those expressed by Parliament . . . "12  and not those of the ex-
treme partisans in the great debate on abortion. (The reasons 
written by Mr. Justice Dickson were adopted by the majority of 
the Court in that case.) Although due concern for the health of 
a person is expressed more than once in the Criminal  Code,  the 
thrust of the majority's reasons indicate that not every assertion 
of danger to health will avail to satisfy the law's concerns. In-
deed, he adopted an expression of grave doubt that even a threat 
of suicide (although none was made by the patient in that case) 
would in itself be sufficient to legalize surgical, chemical or other 
treatment which the law forbids. 

Nevertheless the notion that health, in law, includes not 
only physical health but also mental health, has been articulated 
in some English jurisprudence 13  and by some legal academic 
writers." It may be observed that "health" is not only so inclu-
sive but also so limited. This limitation apparently leaves out 
social and family health, eugenic health, and ethical health, all 
of which were recognized components of "health" as under-
stood by some of the medical profession in interpreting the abor-
tion 'provisions of the Code. 15  The Supreme Court of Canada 
adopted the view in Morgentaler,  , that the abortion provisions 
create a comprehensive code without outside application or in-
trusion 16  and it would seem therefore, that whatever interpre-
tation is given to "health" for that purpose, it is confined to 
those provisions. The non-prosecution of some abortion cases 
may however indicate local prosecutorial toleration of a more 
extensive notion of "health" than physical and mental. 

Thus, for the purpose of the criminal law, "health" should 
be a state of physical and mental well-being. Such a state of 
well-being, in law, ought first to be notionally sufficient to cope 
with the ordinary living in modern society, but does not carry 
a guarantee of stress-free, non-responsible life-style, because 
stress as well as responsibility for one's behaviour are incidents 
of living in society. 

Second, that state does not need to be "complete" but must 
be adequate so as to avoid significant impairment of physical or 
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mental function» The concepts of social, family, ethical and 
eugenic well-being have a place in this formula insofar as they 
are often closely linked with emotional and other conditions 
which may in turn reflect themselves in physical or mental prob-
lems. In this respect, "health" is not confined to strict medical 
concepts but focuses on the condition of a particular individual 
in a particular case. 

The function of the Code in this regard is to preserve life 
and health. Preservation includes maintenance of present states 
of life and health and protection from harms, evils, or injury 
according to the usual legal meaning. 18  

3. Protection of Those Peiforming Vital Acts 

The Criminal Code protects some acts which might other-
wise be criminal, harmful to society because they are prodlictive 
of a social value. Such acts are categorized as the administration  
and enforcement of law, 19  the protection of property or pedon,2° 
and the protection of persons in authority. 21  It is the last:cate-
gory of "protection of persons in authority" which  warrants  
specific attention within the context of treatment. 

Persons in authority within the meaning of the present 
Criminal Code include a parent or schoolteacher in the discipline 
of a child, 22  the master of a ship in the maintenance of discipline 
on a vesse1, 23  and everyone in the performance of a surgical 
operation. 24  Although the Commission is of the view that sur-
gical procedures are indeed a vital social activity worthy of dis-
tinction and justification in the Criminal  Code,  it is difficult how-
ever to justify a surgeon's position as authoritative. This is made 
clear by a brief examination of the origins, meaning and limits 
of the concept of "authority" in the Criminal Code and the 
nature of the doctor-patient relationship. 

Unlike parents, schoolteachers and masters of ships, those 
administering treatment are not, at common law, under a duty 
to take action in case of danger. 25  They fall under the normal 
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rule that a person has no duty to protect others unless he has 
directly or indirectly undertaken to do so." It is not surprising 
that those specifically required to act would be protected from 
criminal liability provided the act was peiformed reasonably. 
This rationale is not directly applicable to surgical interventions. 

The concept of authority, both in its natural and legal mean-
ing, implies control, usually of a disciplinary nature, over some-
one committed to one's charge. 27  It is often considered synon-
ymous with power. 28  Medical personnel are not legally regarded 
as persons in authority in the sense of control. Physicians and 
psychiatrists are generally not accepted as persons in authority 
for the evidential purpose of confessions because they do not 
have any control over the accused." Neither are doctors con-
sidered representatives of a patient so as to have control in an 
emergency situation. 3° Although the nature of the doctor-patient 
relationship varies according to the mode of interaction, not 
even the complete helplessness of some patients, 31  imputes to 
the doctor a position of legal authority. 

There is a degree of unreality about the theory of authority 
if one considers the purposes of criminal legislation in relation 
to medical treatment. The protection given to persons perform-
ing certain surgical procedures recognizes the value of the serv-
ice to the patient and the necessity for maintaining a dynamic 
and free medical profession. Lord Ellenborough wrote in one of 
the earliest medical liability cases: "if you find (him) guilty of 
manslaughter, it will tend to encompass a most important and 
anxious profession with such dangers as would deter reflecting 
men from entering into it." 32  The American Model Penal Code 
of 1962 saw the issue as one of responsibility so that those en-
trusted with the special care of persons could perform their du-
ties under the social sanction of justifiable risk. 33  

One rationale for considering surgeons as persons in au-
thority is based upon their vicarious liability in common law for 
all acts performed in the operating room according to a "captain 
of the ship" analogy. By this theory, the surgeon is in charge 
of an operation and, therefore, has the right to control all activ-
ities associated with the procedure. The increasing tendency, 
however, is to allocate responsibility among the professionals 
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involved in the various tasks during the procedure according to 
the degree that they exercise independent judgment." Adher-
ence to the former theory thus ignores the realities of modern 
medicine. 

Finally, some sociological theory reflects the notion of doc-
tors as authoritative because of their professional status and the 
changed role of an individual when sick. This fails to appreciate 
the doctor-patient relationship as a bargaining process between 
interests35  and as a contractual obligation between equals. 

Any protection related to treatment in the Code should re-
cognize the performance by professionally skilled, responsible 
persons of acts necessary to both the individual's and society's 
well-being. Just as the Criminal Code enunciates diverse values 
in the nature of offences, so it affirms many varied concepts of 
protection which must be recognized for the diversity of values 
which they represent. 

11 





PART II 

The Legislative Framework 

The construction of criminal legislation by means of offences 
and defences has particular meaning. To describe an act as a 
crime at all is, first, to render it an unlawful act. 36  In this way, 
the inclusion of one specific activity within a kind of conduct 
which is criminal, is to characterize the specific activity as po-
tentially criminal. Whether it will, in fact, ultimately be found 
to be criminal depends on the presence of certain conditions 
concerning justification or excuse to the particular activity in 
question. Thus, the legality of a particular course of conduct is 
indicated both by the elements of offences and by the applicable 
defences, taken together. 

The characterization of conduct as either an offence or a 
defence directly relates to procedural matters at trial. All the 
conditions required to constitute an offence must be proved by 
the prosecution in order to convict. If the accused's conduct 
falls within the specific provisions of a defence, the accused 
should raise these conditions after the prosecution has dis-
charged its burden of proof in regard to the offence. 

When dealing with treatment, the framework of construc-
tion most commonly used in criminal legislation is to allow treat-
ment to fall within the kind of offences characterized by an 
application of force upon the body of another. A specific defence 
may then be available to exempt certain forms of treatment un-
der certain conditions. 

In this section, the Commission focuses on this problem 
within the legislative framework of the Canadian Criminal Code 
and examines alternative approaches from other jurisdictions. 
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1. The Framework of Our Criminal Code 

The basic framework of the Code is unchanged from the 
common law position whereby all applications of force upon the 
body of another are considered to be crimes unless there is legal 
justification. 37  Thus, medical treatment is not considered to be 
different from other applications of force, in the absence of spe-
cific legal justification. In the Criminal  Code,  therefore, medical 
treatment falls within the offences against the person such as 
assault, assault causing bodily harm, causing bodily harm with 
intent, criminal negligence causing bodily harm, criminal negli-
gence causing death, manslaughter and even murder. Based on 
established methodology, the Code then provides in section 45 
legal justification for surgical procedures in the form of a specific 
defence: 38  

Every one is protected from criminal responsibility for performing 
a surgical operation upon any person for the benefit of that person if 

(a) the operation is performed with reasonable care and skill, and 
(b) it is reasonable to perform the operation, having regard to the 
state of health of the person at the time the operation is performed 

' 	and to all the circumstances of the case. 

This' isection creates a defence providing justification in cases of 
surgical operations upon the fulfillment of certain criteria. It 
appears to codify the criteria developed at common law to le-
galize surgery, except for the element of consent. The absence 
of consent implies that this section covers the emergency or 
necessity situation, but creates uncertainty of ultimate legality. 
This situation is traceable to the origins of the section. 

Section 45 is almost identical 39  to the early British Draft 
Code of 1880. 4° Stephen, the drafter, accepted the proposition 
in law and, further, specifically provided that a person could 
consent to bodily injury for surgical purposes» This latter pro-
vision, however, was left out of our Criminal  Code,  presumably 
because the offence of assault includes the element of lack of 
consent of the victim. No problems arose until R. v. Donovan, 
in 1934, which established that one could not consent to bodily 
harm and that "bodily harm" includes any injury interfering 
with health or comfort that need not be permanent but must be 
more than transitory. 42  This created a gap between the extent 
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of the justification in section 45 and the limits of surgical inter-
ference to which a patient would consente While the substan-
tive considerations involved here will be discussed below, it is 
sufficient to note that section 45 creates a defence which has 
certain implications for trial procedure and whose limitations 
create uncertainty as to the ultimate legality of some medical 
treatments. 

It has been suggested that the Code has decided the ultimate 
legality of medical treatment by the wording of section 198, cre-
ating a legal duty for those undertaking to administer treatment. 
This section appears to presume the non-criminality of treatment 
upon a plain reading of the words. It says: 

Every one who undertakes to administer surgical or medical treat-
ment to another person or to do any other lawful act that may endanger 
the life of another person is, except in cases of necessity, under a legal 
duty to have and to use reasonable knowledge, skill and care in so doing. 

However, this section, unchanged since the first Criminal Code 
of 1892, 44  is based on the idea that those going about their lawful 
occupations wherein danger may probably arise to others must 
first possess and then exercise reasonable knowledge, skill and 
care in so doing. 45  The lawfulness derives not from the danger-
ous nature of the act but from the rightfulness of someone to 
engage in it. The wording cannot be extended so as to deçide 
the ultimate legality issue and thus does leave an ambiguitY in 
the Code. 

The net effect is that the present Criminal Code provisions 
relating to medical treatment do not alter the basic position at 
common law on the issue of the burden of proof. Moreover they 
do not lift the ambiguity concerning the equivocal nature of 
properly performed medical acts. 

2. Other Jurisdictions 

British law is similar to that of Canada in that medical treat-
ment falls within the offences against the person because it is 
an application of force. However, there is a major difference. 
Britain never did adopt Stephen's suggestion in his Draft Code 
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for the defence of surgical justification. In order to overcome 
this situation, the common law on a case by case basis has 
established criteria for the justification of surgical operations 
which have been summarized by Dworkin as: (1) full, free and 
informed consent, (2) therapeutic benefit, (3) lawful justification, 
and (4) performance by a person with appropriate medical 
skills." 

One American position as indicated by the proposed Fed-
eral Criminal Code is analogous to the British common law and 
Canadian Criminal  Code.  Offences involving danger to the per-
son give rise to criminal liability except if certain conditions in 
the form of defences exist. These conditions include knowl-
edgeable consent, 47  a recognized form of treatment, physical or 
mental health, emergency, and court order. 48  

French law, too, finds the basis of ultimate legality in a 
general legislative pronouncement of justification. Consent is 
not a justification for bodily harm according to the French Penal 
Code, but the utility of an act, particularly medical acts and 
sports, may provide justification. 49  A doctor may act without 
consent in the case of emergency. 5° There are specific legislative 
provisions for marginal or questionable procedures such as ster-
ilization. 

While most criminal legislation ties treatment with the 
offences against the person and then provides specific defences, 
the Austrian and German criminal codes are an exception. They 
make all of the above mentioned elements of the defences ele-
ments of offences,'" thus placing a heavier burden of proof on 
the prosecution. 

The German Draft Penal Code of 1962 goes the furthest to 
relieve the uncertainty of ultimate legality. Medical treatment 
does not constitute physical harm if necessary and performed 
for broadly therapeutic purposes. 52  Unconsented medical treat-
ment is an offence except in emergencies where there has not 
been an express refusa1. 53  The Alternative Draft Penal Code of 
1977 specifically legalizes consensual battery and sterilization if 
certain conditions are satisfied. However, unconsented medical 
treatment may still fall within some offences against the person 
with the provision of a necessity justification. 54  
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PART III 

Treatment and Our Present 
Criminal Law 

1. Criminal Code Offences Against the Person 

For the criminal law generally, all application of force upon 
the body of another constitutes an offence against the person. 
Thus, the administration of treatment falls into that category, as 
set out in Part VI of the Criininal Code.  While treatmentmay 
also be the subject of other Criminal Code offences suCh  as 
fraud and sexual assault and offences under the F ood and Drugs 
Act and the Narcotic Control  Act,  our primary concern here is 
the potential liability for the administration of treatment Within 
the meaning of Part VI of the Criminal  Code. 

In this section the Commission undertakes a study of the 
potential scope of liability for treatment through an examination 
of some of the most obvious offences under which someone may 
become liable in the normal course of treatment. General rules 
and possible exceptions applicable to treatment will be analyzed 
as they appear from the elements of an offence. 

Having established the potential scope of criminal respon-
sibility, the Commission will then consider in section 2 the avail-
able defences. Discussion of the issues arising in this Part and 
the considerations and limitations of the Criminal Code follows 
in Part IV. 
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A. Assault 

An assault is the intentional or reckless threat of or appli-
cation of force upon the body of another without consent. 55  The 
necessary elements are intention, application of force, and lack 
of consent. 

The "intention" of assault is "exclusively referable to the 
physical act of applying force to the person of another". 56  The 
intention refers to the act done to achieve an immediate end, in 
the absence of accident or honest mistake. In administering 
treatment, there is no doubt that the requisite intention to apply 
force exists. 57  

The act of applying force, directly or indirectly, means to 
bring something into contact with the body, or, to administer 
something. "Administer" includes leaving something for some-
one to take, such as medication." Thus, "every medical inter-
ference with the body of another is [at first impression] an as-
sault"." This has been suggested to include the taking of 
blood," the examination of urine, 61  and examination by x-ray. 62  

The application of force does not constitute assault if there 
is a legally effective consent. The consent may be imposed by 
law or otherwise legally permitted. 63  "Imposed by law" means 
that either legislation or judicial orders may authorize treatment 
provided they are made within jurisdiction. For example, a mag-
istrate who made an order for physical examination of a woman 
without the right to do so was convicted of assault." The effect 
and limits of consent generate the greatest risk of criminal as-
sault for the administration of treatment. 

Authorization by law alone will be sufficient in rare cases 
despite the wishes of the person. This may be so in the admin-
istration of treatment by a duly qualified medical practitioner 
without consent pursuant to provincial health legislation. 65  The 
Criminal  Code,  however, is silent on the limit of valid intrusion 
into the patient's right of refusal. Most of the situations involv-
ing nonconsensual administration of treatment by lawful au-
thority have arisen in-the provincial context and have not been 
the subject of comment of criminal law, except in discussion of 
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the defence of necessity and in textbooks for the initial recog-
nition of the validity of consent by law alone. 

Lack of consent by the victim, as a fact, must be shown by 
the prosecution in all other cases of assault." Despite an ap-
parent consent, the scope of it may be such as to render the 
conduct nonconsensual. 67  In cases of consensual fighting for in-
stance, the courts on an assault basis have recently looked at 
the scope of consent, to discover if the actions were "outside 
the scope of the consent that had been given". In so doing, they 
have looked to whether the fight was conducted in a "normal 
manner". 68  Another application of the rule arises in games of 
sport where consent is implied by willing participation. In these 
cases the consent is limited in scope by law to those assaults 
inherent in and reasonably incidental to the normal playing of 
the game. The test of scope of consent has become a significant 
factor in Canadian criminal assault law. British common law on 
the contrary concentrates on factors of bodily harm and public 
policy. From the finding of these cases and the recognition of 
the individual's right to limit his consent in private law cases," 
one may foresee that a consent limiting treatment could  expose 
physicians to liability for assault in the absence of a specific 
defence. 

Not every case of apparent consent by the person is legally 
recognized as individual consent. The effect of consent depends 
upon (a) its being freely given, (b) it going to the nature of the 
act, and (c) its being given with the ability to understand. In 
private law, this means there must be voluntariness, knowledge, 
and capacity, respectively. In addition, British common law sug-
gests that there are limits beyond which nobody can consent. 
They are the inability to consent to bodily harm and to acts 
which are not within an approved social purpose: These argu-
ably apply in our Code. All of these factors will be discussed in 
turn. 

"Freely given consent" means the absence of fraud or du-
ress." Fraud negatives consent if it goes to the nature and qual-
ity of the act or identity of the actor." In an early case involving 
sexual assault on the pretext of medical treatment, the fraud 
went to the characterization of the act as beneficial in that it 
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was represented to be necessary and proper for a cure." In civil 
law, it is necessary that the information given be such as not to 
mislead a patient about the nature and purpose of the treatment. 
Duress may similarly negative consent if undue pressure is 
brought to bear upon the decision-maker so as to impugn the 
free exercise of his will. This can be implied from a position of 
authority resulting from a relationship as, for example, school-
master and pupil." However, as discussed above, a surgeon or 
physician is not or should not be in a position of authority in 
the sense of control as to affect an individual's consent, in the 
absence of factors external to the relationship. 

"Consent to the nature of the act" implies a foundation of 
knowledge." While this has been described in other contexts as 
"knowledge of the purpose of the operation", 75  "knowledge of 
the events", 76  and "perception as to what is about to take place, 
as to the . . . character of what [is done]" , 77  it is not at all clear 
as to how far this goes towards the requirement of reasonable 
information disclosure for "informed" consent in private cases. 

The requirement of "ability to understand" can be implied 
from, the facts of Canadian cases." It has been specifically re-
quired with regard to minors in England," where it was held 
that if a child of the age of understanding was unable to appre-
ciate' the nature of an act, apparent consent was no consent at 
all. The aspect of a minor's consent in assault is not addressed 
in the Code, although specific age provisions for children are 
made for other purposes. 8° Presumably the same test would be 
applied to incompetents. 

The conditions above pertain to the legal effect of an ap-
parent consent and the circumstances that may vitiate it. But 
there are some applications of force to which British common 
law has said nobody can consent and these are particularly sig-
nificant to medical procedures if applicable in Canadian law. 

In R. v. Donovan , it was decided that if "bodily harm is the 
probable consequence [of an assault, then] consent is immate-
rial" 81  because consent cannot render an unlawful act lawful. 
"Bodily harm" is any injury which interferes with a victim's 
health or comfort. It does not need to be permanent but must 
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be more than transitory  • 82  Exceptions to this rule include con-
tests of wrestling in friendship, rough sport or play, 83  and chas-
tisement in the parent-child relationship. TheDonovan case con-
cerned the caning of a woman to gratify a sexual perversion. 
Those facts may have influenced the ruling which distinguished 
the earlier decision of R. v. Coney. In this latter case, one of 
the judges wrote that the injury must be of such a nature as to 
be "injurious to the public as well as the person injured". 84  This 
overriding test of public interest was approved by the majority 
in Bravery v. Bravery, a case involving sexual sterilization, 
where the court said that they "were not prepared to hold in the 
present case that such operations must be regarded as injurious 
to the public interest". 85  However, Denning L.J. in the same 
case stated that the social policy test was one of "just cause and 
excuse", a test that has been interpreted to be narrower than 
"injurious to public interest", especially for medical proce-
dures. 86  

The combined tests of bodily harm and public interest have 
a crucial effect on the legal consequences of the administration 
of treatment. The meaning of "bodily harm" is apparently broad 
enough to include most treatments beyond examination  and'  sim-
ple diagnostic tests. Even with the overriding public in-Wrest 
tests, it is still debated whether or not consent could ever be 
given to donor transplantation surgery, cosmetic surgery, tr-ans-
sexual surgery,  , or sterilization. Even if these procedures could 
not be consented to under Canadian law, it is unlikely that con-
sent would be ineffective for most medical procedures, because 
most treatments are for the health of an individual and not in-
tended to cause bodily harm. 87  Medical procedures were not 
contemplated in R. v. Donovan, one of the recognized excep-
tions, because there was no medical treatment. Furthermore, 
most medical procedures would not be viewed as injurious to 
the public. Finally, many controversial treatments have been 
legislatively approved or facilitated." 

The best and most acceptable view is that this law has only 
historical interest in Canadian criminal law. The preponderance 
of Canadian commentary excludes the applicability of the "bod-
ily harm public interest" rule." According to section 8 of the 
Code, all offences are contained in the Code. Since R. v. 
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Donovan, the assault provisions of the Code have been amended 
without reference to the Donovan requirements. 9° The Canadian 
position is to examine the consent to an application of force in 
relation to its scope and character according to the criteria that 
it be freely given, that it go to the nature of the act, and that it 
be given with the ability to understand. 

B. Failure to Perform Duty to Provide Necessaries 

Failure to provide necessaries when there is a duty to do 
so, may constitute an offence in the absence of lawful excuse. 
The Criminal Code establishes the duty of parents and guardians 
to supply necessaries to children under sixteen,"' of married 
persons to supply necessaries to spouses, 92  and of all persons 
having others under their charge to supply necessaries to those 
unable to withdraw from their charge because of detention, age, 
illness, insanity, or other cause and unable to provide them-
selves with necessaries. 93  Although the duty is the same in each 
of these three cases, the offence differs as to essential ele-
ments." Parents, guardians and married persons commit an of-
fence for failure to perform the duty if the children or spouse 
are destitute or necessitous, if life is endangered or health per-
manently injured." All persons having another under their 
charge commit an offence for failure to perform the duty if life 
is endangered or health permanently injured." An omission to 
perform a duty implies, especially when joined with the concept 
of lawful excuse, the requirement that the person obligated to 
act was aware that performance was needed. 97  It is not known 
whether awareness would be implied from professional status 
but certainly in all other cases, it should be shown to exist sub-
jectively. 

The expression "under his charge" includes the care and 
custody of someone who is helpless whether or not such care 
and custody is imposed by law or voluntarily incurred." Some-
one may be under another's charge because of a contract or 
relationship. Hospitals, doctors, nurses and others who contract 
to care for someone who is helpless because of illness, insanity, 
or age thus have a duty to provide necessaries. 99  The question 
of helplessness is one of fact to be decided by a jury.'" 
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The application of the concept of "necessaries" may vary 
but includes "medical treatment" ,101 "medical care",'° 2  "med-
ical assistance"° 3  and "medical aid".'" The interchanging ter-
minology and the specific faéts of the cases indicate that this 
term will be interpreted to mean anything necessary for the pre-
vention, cure or alleviation of disease or disorder that threatens 
life or health. 

The absence of lawful excuse is an element of the offence. 
The inability of the accused to provide° 5  or the wilful choice of 
the person to whom the duty is owed'° 6  not to receive them 
constitutes lawful excuses. Conscientious or religious belief, 
however, has been held not to be a lawful excuse in a series of 
early judgments.'" Since then, however, the Supreme Court of 
Canada has affirmed religious freedom within the context of 
sedition'° 8  and Sunday observance, 109  thus leaving open to dis-
cussion the limits of religious freedom."° 

C. Breach of the Duties of Persons Undertaking Acts 
and Undertaking Acts Dangerous to Life 

The Criminal Code imposes duties upon those performing 
dangerous acts and upon those who undertake to perform acts 
if a failure to perform may be dangerous to life."' There is no 
specific penalty created for these duties. Technically, they fall 
within the general offence provision of the Code although there 
is no reported use of this section in this manner. 112  Moreover 
there have been no cases where breach of these duties alone has 
been the subject of prosecution. However they have been sig-
nificant, within the context of criminal negligence, as we will 
see later. 

Every one who undertakes to administer surgical or medical treat-
ment to another person or to do any other lawful act that may endanger 
the life of another person is, except in cases of necessity, under a legal 
duty to have and use reasonable knowledge, skill and care in so doing. 13  

Because this duty is of primary importance to the appreci-
ation of the criminal law dealing with medical treatment, it needs 
to be analyzed with care. 
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The duty to have and to use reasonable knowledge, skill 
and care applies to "everyone". The Code does not discriminate 
between licensed and unlicensed persons," 4  thus reflecting a 
line of common law dating to the early nineteenth century." 5  
The narrow import of this attitude is that being unlicensed is 
not, in itself, an unlawful act within the meaning of "other lawful 
acts" in the section. This was considered fair because licensure 
varies from province to province and "the general criminal law 
is intended to be identical in all the provinces". 116 

This view on licensure needs to be re-evaluated in light of 
modern developments. It arose prior to enactment of the Ca-
nadian Bill of Rights and judicial interpretation of equality be-
fore the law. The Supreme Court of Canada in 1974 has recog-
nized that equality before the law does not mean that a statute 
must have application to everyone and in all areas of Canada. 117  
Legislators may classify persons according to valid federal ob-
jectives and this may, in the present case, include the desire to 
differentiate the qualified from the unqualified, for purposes of 
treatment offences in the Code." 8  Also, it is arguable that there 
has been a return to the ancient principle of strict liability for 
unlicensed persons by application of the "reasonableness" test 
as discussed below." 9  Furthermore, the original purposes of 
non-discrimination were that unlicensed persons existed prior 
to licensure and that many individuals in remote areas would be 
without assistance if unlicensed persons were not allowed to 
practice.'" 

The Code imposes no duty to administer treatment in the 
sense of requiring affirmative action. However, once one "un-
dertakes" to do so, one must then have and use reasonable 
knowledge, care and skill. This position reflects an ancient prin-
ciple of common law which does not force someone to take 
action to protect another 121  and in the case of treatment mirrors 
the ethical position that physicians should be allowed to choose 
freely whom they will serve.' 22  Contrary to private law and eth-
ics, however, the Code does not recognize a duty to act in 
emergency cases, although it encourages administration of treat-
ment in "cases of necessity" by exempting these situations from 
the duty of reasonable knowledge, care and skill. 123  The require-
ment of positive action for an undertaking to arise, was made 
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clear in the St. Germain case. A doctor on duty in the emergency 
ward of a hospital was found not to have undertaken to treat all 
who came into the ward, within the meaning of this Criminal 
Code section.' 24  The undertaking may arise by contract or by 
implication through a relationship established by conduct of the 
parties and surrounding circumstances. Thus, a doctor "under-
takes" to treat once the physician-patient relationship is estab-
lished;' 25  a hospital "undertakes" to treat when it admits a pa-
tient into the facility; 126 a nurse "undertakes" to administer 
treatment when responsibility for a given patient is accepted 
within the scope of employment. Also, once one undertakes to 
treat, it may be that the responsibility cannot be shifted through 
delegation. 127  

The "administration" of treatment means the methodology 
used in the application of the treatment to the person. It includes 
the giving of a drug, the use of machinery and external tech-
niques to monitor the progress of therapy and the positioning 
and placement of a person so as to receive treatment properly. 
In short, "administration" covers the process of activity pur-
posefully aimed at the giving of a treatment to a person. As 
such, more than one person may be involved in the administra-
tion.' 28  

The duty is imposed upon any person who undertakes to 
do a lawful act which may endanger life.' 29  The idea of danger 
implies liability or exposure to death in its simplest meaning. 
The notion here is limited to death and does not include inter-
ference with health. The danger must also be evaluated as se-
rious enough to threaten life. 

Those three Conditions (the existence of an undertaking, the 
act of administration, and the characterization of the act as en-
dangering life), are precedent to the establishment of the legal 
duty to have and to use reasonable knowledge, skill and care. 
The "having" and "using" directly relate to the norm of "rea-
sonable". 

What is "reasonable knowledge, skill and care" depends 
on the facts of each case. Reasonableness has been determined 
on the evidence of qualified or licensed personnel.'" A rule has 
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evolved to the effect that the "reasonable knowledge, skill and 
care" which one must have and use, is that possessed by knowl-
edgeable persons qualified by proper training. 13 ' The test is an 
objective one. It is designed to evaluate whether the accused 
acted "with the competence the law requires", which is the 
average competence of a licensed person trained to do the same 
act.'" This "average" level has been the focus of considerable 
debate. It implies in a way that half of the practitioners could 
never reach the competence the law requires. A better view is 
to recognize a minimum standard of competence as is acceptable 
by professional standards. Either way, the level of competence 
now required represents an increase from the earlier level of the 
"least qualified doctor". 133  

An assumption of unreasonableness might also be made if 
ordinary common sense suggests that the application of standard 
medical procedures to the case involved obvious and unneces-
sary risk.' 34  This places a heavier burden on an unlicensed per-
son. Reasonableness ". . . will in practice doubtless be more 
easily proved in the case of the licensed practitioner than in the 
case of the unlicensed practitioner". It was thought however 
that the total effect would be to maintain the non-discretionary 
stance away from strict liability for the unlicensed.'" Neverthe-
less, recent judicial pronouncements indicate acceptance of the 
earlier common law attitude'" favouring strict liability for one 
who administers treatment unknowingly when common experi-
ence should warn him of danger.'" Recent cases do not make 
a distinction between an ignorant person administering treat-
ment honestly, and a person holding himself out as a member 
of a licensed profession and administering treatment.'" Fur-
thermore, because of the prejudicial effect on juries, civil courts 
are reluctant to admit lack of a licence in evidence, but the 
position is unclear in criminal law. 13" 

The "reasonableness" approach also fails to consider the 
higher degree of skill expected at least in private law of medical 
specialists' 40  and the effect of an average requirement in the area 
of medical experimentation. By focusing on the average com-
petent medical person, the standard may not represent societal 
expectations of the specialist nor recognize that certain experi- 
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mental interventions would never be within the knowledge of 
the average doctor. 

In addition to the two duties of provision of medical treat-
ment and of reasonable knowledge, care and skill, the Criininal 
Code imposes a duty upon those who have undertaken to do an 
act, to complete it if an omission is or may be dangerous to 
life.' 41  This duty existed in common law and was included in the 
first Criminal Code of 1892. 142  The criminal law has always been 
reluctant to hold someone criminally responsible for harm which 
can be traced to his inactivity and does so only if one has a duty 
to act or undertakes to act. 143  In relation to treatment, the duty 
here is broader in scope than that of section 198 and may include 
the complete notion of medical abandonment if it endangers life. 

The "undertaking" requires an affirmative action such as 
entering into a doctor-patient relationship or taking someone 
under one's care. However, the undertaking is not limited in 
scope by words such as "to administer". The duty can thus be 
read to apply to the total scope of the undertaking. One of the 
implied terms of the doctor-patient relationship or contract is 
that the doctor must provide continued needed care and cannot 
unilaterally withdraw without giving the patient reasonable no-
tice so as to enable him to secure an acceptable substitute.'" 
The undertaking may be otherwise terminated upon mutual con-
sent, revocation by the patient, or lack of need for medical serv-
ices.' 48  Although undecided in law, academic opinion is to the 
effect that the refusal of treatment by a patient does not nec-
essarily constitute revocation of the doctor-patient contract and 
does not justify abandonment by the doctor. 148  

The expression "an omission to do an act" in section 199 
invokes the idea that the person to act is aware that performance 
is required or needful.' 47  Within the confines of medical treat-
ment, such an omission is characterized as abandonment. Once 
the undertaking to treat is established, there must not be an 
unjustified withdrawal from a case such as, for example, the 
complete and unreasonable refusal to treat, the withdrawal at a 
crucial juncture without the patient's consent or reasonable no-
tice to him, or the premature discharge of the patient.' 48  Most 
abandonment cases in private law involve negligence. With- 
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drawal is an intentional act and is usually motivated by a mal-
practice component. 14° The only assistance as to possible crim-
inal law response in this area is that a refusal on religious 
grounds to perform a necessary operation might result in a 
charge of manslaughter by negligence if death is a result.' 5° This 
legal position is consistent with the ethical obligation imposed 
upon Canadian doctors to render therapy in an emergency or 
when the patient is unable to consent, even though the same 
doctor may, in non-necessitous situations, refuse to perform cer-
tain procedures because of conscientious objection.' 51  Here one 
would tend to limit the meaning of "emergency" to situations 
in which the very life or physical integrity of the patient are at 
stake. 

Finally, the omission must possibly be dangerous to life, 
thus requiring a causal connection between the omission and the 
danger. There are no cases on this duty relative to treatment. 

D. Causing Bodily Harm with Intent 

The offence of causing bodily harm with intent is of partic-
ular significance to treatment. Everyone r/vho, intending to 
wound, maim or disfigure, causes bodily harm is guilty of an 
offence. 152  The usual legal meaning given the words "wound", 
"maim" and "disfigure" are broad enough to cover certain 
medical procedures. "To wound" is to break the skin, inclusive 
of surgery.' 53  "To maim" is to injure a person so he is less able 
to fight or defend himself,' 54  and is clearly inclusive of surgical 
amputation and some psychiatric treatments. "To disfigure" is 
to do some external injury which may detract from physical 
appearance, inclusive of cosmetic surgery.' 55  As indicated 
above, the definition of bodily harm embraces any interference 
with health or comfort that is more than transitory. In perform-
ing surgery, someone clearly intends to "wound" as that is an 
essential element in surgical procedures. Similarly, in amputat-
ing a limb, it is within contemplation that the impairment will 
lessen the amputee's ability to defend himself. Finally, all cos-
metic surgery affects an intentional alteration in physical ap-
pearance and it is a question of appreciation as to whether it 
constitutes an improvement or a disfigurement. 
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E. Criminal Negligence 

Criminal negligence arises when, through wanton or reck-
less disregard for the life or safety of another, death or bodily 
harm is caused.'" The law of criminal negligence deriving from 
this basic rule is exceedingly complex and susceptible to varying 
interpretations. However, a framework for analysis for purposes 
of treatment can be constructed. 

The essential elements of the offence of criminal negligence 
are as follows: (1) a duty or undertaking to act, (2) an act, or 
omission to act characterized as negligent, (3) wanton or reck-
less disregard for life or safety, and (4) death or bodily harm 
caused by such negligence. 157  

(i) Duty or undertaking to act 

The obligation to peiform an act can only arise within crim-
inal negligence where there is a "duty imposed by law" ." 8  
"Law" has been interpreted to mean all legislative enactments, 
both federal and provincial.'" Thus, duties relating to treatment 
may arise under the Criminal Code, under federal legislation or 
under provincial legislation, inclusive of regulations. 

- Under the Criminal Code 

The three duties arising with respect to treatment in the 
Code have been outlined above.'" All may form the basis of 
criminal negligence if a failure to perform the duty causes death 
or bodily harm and if the requisite intent exists. 

- Under Other Federal Legislation 

In addition other federal legislation imposes duties, an 
omission or breach of which could give rise to a charge of crim-
inal negligence."' Particularly pertinent to treatment is legisla-
tion such as the Food and Drugs Act , 162  the Narcotic Control 
Act ,'63  and the Penitentiary Act . 164 It is beyond the scope of this 
paper to discuss the relevant duties arising from these Acts in 
detail. Two examples will suffice to illustrate the possibility of 
criminal negligence arising from an omission with respect to 
those duties. 
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Under the Narcotic Control Regulations, a medical practi-
tioner must not administer,' prescribe, give, sell or furnish a 
narcotic to anyone who is not under his professional treatment 
and who does not require the narcotic for the condition for 
which he is receiving treatment.' 65  The giving of a narcotic under 
other circumstances constitutes a breach of this obligation and 
if the narcotic causes death or bodily harm and if the doctor has 
the requisite mental state, criminal negligence could conceivably 
be adjudged. 

The Penitentiary Regulations provide that every inmate 
shall be provided, in accordance with directives, with the es-
sential medical and dental .  care which he requires. 166  It has been 
suggested that failure to provide an inmate with essential med-
ical care in accordance with directives, could well provide a 
basis for criminal negligence. 167  

- Under Provincial Legislation 

Failure to perform a duty required by provincial law may 
give rise to criminal negligence within the meaning of the Crim-
inal  Code 168  This includes all legislative enactments, including 
regulations passed by hospitals and the College of Physicians 
which are approved by Order-in-Council. In this way, a doctor 
in Québec, because of section 2 of the Charter of Human Rights 
and Freedoms, is obligated to render aid and the best care pos-
sible to a patient in immediate danger.'" Provincial legislation 
affecting hospitals, public health, mental health, workmen's 
compensation and the health disciplines also contain variable 
duties requiring affirmative action. Reference should thus be 
made to them to determine the exact scope of duties arising 
within the meaning of "duty" in criminal negligence. 

(ii) An act or omission to act characterized as negligent 

The act giving rise to a charge of criminal negligence is the 
causation of bodily harm or death by the conduct of the accused 
in circumstances described as negligent. It is no longer neces-
sary to refer to the degree of negligence required to render the 
act in question criminal; a breach of duty plus recklessness is 
sufficient.'" Thus, failure of parents or persons in charge to 
provide medical treatment,' 7 ' failure of doctors to provide nec-
essary treatment in an emergency in Québec'" or failure of 
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health personnel to provide medical attendance once having un-
dertaken to do soi73  will constitute criminal negligence if it 
shows wanton or reckless disregard for life or safety and the 
causal element is established. 

(iii) Wanton or reckless disregard for life or safety 

Canadian case law has tended to confuse the two elements 
of "act" and "recklessness" with a resultant application of an 
objective test of the accused's mental state based on his con-
duct.' 74  As stated most recently by the Supreme Court of Can-
ada, the breach of an obligation imposed by law, in most cases, 
is evidence of the intent. 175  "Conduct disclosing wanton or reck-
less disregard for the lives or safety of others constitutes prima 
facie evidence of criminal negligence . . . and deliberation is not 
• . . a necessary ingredient of the offence." 176  Thus, the subjec-
tive aspect of recklessness requiring the accused to have ad-
verted to the consequences of his acts does not appear to be an 
element in criminal negligence. Although rejecting subjective 
foresight, the Supreme Court does not appear to reject the re-
quirement of a mental element in the sense of making the offence 
a crime of strict liability. 177  However, the mental element re-
quired is unclear and cannot otherwise be discerned from the 
cases. This situation is and has been the subject of intense ac-
ademic comment which is beyond the scope of this paper. 178  For 
present purposes, it should only be noted that the movement is 
towards an objective notion of recklessness which is imputed 
from conduct. 

While an objective mental element is problematical for 
criminal negligence in general, this has been the accepted test 
for medical treatment within the "reasonable knowledge, care 
and skill" requirement. The case of R. v. Rogers has made this 
clear as follows: 

I want to make it clear to you that the standard of professional skill, 
knowledge and care required of a physician and the standard of knowl-
edge, skill and care required of any person whatever his qualifications, 
who undertakes to administer medical treatment, is an objective stand-
ard. In other words, in a particular case it is entirely irrelevant, it does 
not matter at all, what the particular practitioner or person thinks is the 
level of skill, knowledge and care with which he gave treatment. The 
only test is whether in fact and regardless of what he may think about 
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it, he did act with the competence the law requires of him. Failure to act 
with that degree of competence is negligence. . . . whether you have 
been negligent or not, and whether your negligence is so great that it 
amounts to criminal negligence, in other words wanton or reckless dis-
regard for the lives or safety of other persons, isn't tested by what the 
person who is accused thinks about it. I would say for obvious reasons, 
it is tested objectively by the standards of reasonable people.'" 

Not only does this case confuse the act of negligence with the 
mental requirement by reference to degrees of negligence as the 
meaning of "reckless", but the effect of this test comes dan-
gerously close to creating an offence of strict liability for unli-
censed persons in most cases. 

The situation is not so clear, however, for cases arising 
outside the "reasonableness" duty. In the Québec emergency 
treatment case, the court considered the subjective evaluation 
of the accused. However, it then rejected his conclusions in the 
face of evidence as to the acceptable conduct in similar circum-
stances and the specific situation on the day in question. 1" This 
test approaches Williams' "double-barelled" test of reckless-
ness which considers the subjective foresight but then subjects 
it to an overriding objective inquiry into the magnitude of the 
risk, the acceptability of excuses offered, and the measures 
which would have been necessary to obviate the danger. 181  

The uncertainty promoted by a long line of Canadian case 
law in this area is problematical for the practising doctor. The 
lack of clear guidance by the courts leaves open the scope of 
public review of professional judgment. In overlooking the sub-
jective state of mind of the doctor, one disregards the unavoid-
able stress, difficulty, and dubiety of many medical situations 
which leave a doctor little time to assess the reasonableness of 
a course of action. 182  At the same time, it is desirable to look 
beyond the subjective state of mind to the overall reasonable-
ness of a decision since questions as to the duration or quality 
of life are not for the doctor alone to decide. 183  These consid-
erations are of paramount importance within the context of the 
termination of life-prolonging or life-saving treatment. 
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(iv) Death or bodily harm caused by such criminal 
negligence 

For criminal negligence to exist, a person must have caused 
either death or bodily harm."4  Although bodily harm is defined 
in case law, there is no definition of death for the Criminal Code. 
This raises problems peculiar to this age of medical technology 
when life supports procedures can maintain vital life signs for 
prolonged periods of time. There are cases where someone has 
caused that which would otherwise be death, (according to the 
usual criteria of cessation of cardiac and respiratory function), 
but because of artificial support, something that does not meet 
the traditional concept of death from which there is no hope of 
recovery, a condition referred to as "brain death". An addi-
tional problem arises when a medical decision is made in such 
cases to withdraw life support procedures. 185  These matters, in 
the opinion of the Commission, require legislative response and 
are the topic of a separate Working Paper. 186 

The traditional theory of causation in criminal law is that, 
while there may be several causes of one event, each one factor 
may be regarded as a cause, provided that the event would not 
have taken place had that factor not existed.'" Although modern 
theory relies on the mental element requirement to alleviate the 
effect of this causation rule, it exists to determine, as a question 
of fact, whether the accused's conduct caused the harm. 188  A 
second part of the question is whether there are any legal prin-
ciples which preclude factual causation for legal purposes.'" As 
a matter of law, the homicide provisions of the Criininal Code 
contain sections relating to intervening causes,'" acceleration 
of death, 191  and time interval between the act and death.'" These 
provisions, however, have been held not to apply to criminal 
negligence causing death,'" thus leaving the legal framework of 
causation in criminal negligence in an uncertain state and totally 
dependant upon directions from common law principles. 

In the case of criminal negligence for failure to administer 
treatment, the causal question to be proven is whether the con-
duct caused bodily harm or death or whether the conduct has-
tened death. In most cases involving an omission by medical 
doctors, the patient was already in a moribund state when he 

33 



came to the attention of the accused and death was ascertained 
to have been caused by that state.'" Moreover, causation was 
unproved because it was doubtful that the action that could have 
been required would have saved life. 195  This raises a question 
as to the degree of likelihood required. Any serious doubt as to 
the efficacy of the recommended procedure is to be resolved in 
favour of the accused. 196  Naturally, it is impossible to prove that 
recommended treatment would have cured the patient; if the 
conduct significantly decreased the life span, the law will not 
countenance an accused saying someone would have died in any 
event. 197  If medical evidence establishes with reasonable cer-
tainty or probability that the conduct shortened life, then caus-
ation is established.'" It is not sufficient that treatment might 
have saved life. 

Additional considerations pertaining to the victim's own 
conduct may arise. Although these considerations are based on 
common law cases dealing with homicide, it is likely that the 
same principles would apply to criminal negligence and causing 
bodily harm. 199  The first difficulty is failure of the patient to care 
properly for himself, a situation which courts have been reluc-
tant to consider as negativing the causal connection. 20° The sec-
ond difficulty is the refusal to undergo ameliorating treatment, 
a situation which likewise does not negative the causal connec-
tion.20 ' Both of these situations arise also within the private law 
context where, although there are opinions to the contrary, the 
right to refuse treatment is generally recognized. 202  

Because criminal negligence is a means of committing culp-
able homicide in the Criminal Code , 203  much of the above dis-
cussion is relevant to the ensuing analysis of the homicide pro-
visions of the Code as they may affect the administration of 
treatment. 

F. Homicide 

Homicide is the killing of a human being. Although the law 
treats all homicide as a matter of utmost gravity, not all homi-
cides are regarded in law as unlawful, criminal or culpable. 
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Those homicides which are culpable are distinguished by their 
nature into the crimes of murder, manslaughter, and infanticide. 

A person commits culpable or blameworthy homicide when 
he causes the death of a human being by means of an unlawful 
act204  or by criminal negligence. 205  Although "unlawful act" 
means any act contrary to law, the act must be such that "any 
reasonable person would inevitably realize must subject another 
to the risk of, at least, some harm, albeit not serious harm". 206 
An assault may constitute suçh an unlawful act207  as might a 
breach of provincial law if harm were reasonably foreseeable. 
Similarly, an act which is unlawful because it is a tort may con-
stitute manslaughter, if death is accidentally caused and the tor-
tious act is likely to cause bodily harm. However, a negligent 
act must be criminally negligent to be manslaughter. Thus on 
the basis of assault and the other offences already mentioned, 
the actions of a person administering treatment may be brought 
within homicide. To commit murder is to cause death by an 
unlawful act or criminal negligence with either an intention to 
ki11208  or an intention to cause bodily harm which will likely 
cause death with recklessness as to Whether death in fact oc-
curs. 209  The test for recklessness is still in the uncertain state as 
mentioned in criminal negligence above. However, it is clear 
that within intentional murder, a subjective test of foreseeability 
is required. 21 ° On this subjective basis, what the reasonable per-
son ought to have anticipated is merely evidence from which 
the conclusion may be drawn that the accused anticipated the 
same consequences. 2" To commit murder, the accused must 
know his act is likely to cause death. 

Thus, it is not murder where someone administers treat-
ment with due care to prevent harm which he, as a reasonable 
person would foresee might arise, and death accidentally or un-
expectedly occurs. 212  However, there are situations where the 
requisite specific intent may exist and which raise serious ques-
tions. 

A first example is the cessation of life-saving treatment or 
the decision not to administer treatment within the euthanasia 
context. The criminal law does not recognize motive, however 
noble, as affecting liability. 213  Because cessation of treatment is 
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the topic of a further Working Paper, it will not be discussed 
here. 

A second situation involves the very rare case of intentional 
killing through treatment for reasons outside euthanasia. Al-
though there are no known cases of this nature in Canada, the 
United States has considered two murder cases of this type. The 
first involved the murder conviction of a chiropractor who as-
sured parents that he could cure a young girl's cancer without 
surgery. As a result of these assurances, the girl was removed 
from hospital and her life shortened. On appeal, the verdict was 
overturned because of a misdirection that the false representa-
tion to the parents constituted a felony so as to bring the accused 
within the felony murder rule which is satisfied with objective 
intent. Because the chiropractor unreasonably but sincerely be-
lieved that his actions were in the girl's best interests, a man-
slaughter instruction should have been given. 214  In another case, 
a medical doctor was acquitted of murdering five New Jersey 
hospital patients in a bizarre scenario involving accusations of 
illicit conduct among physicians . 215  

Situations involving murder within the treatment context 
are extremely rare and most culpable homicides for treatment 
fall within manslaughter. Culpable homicide which is not murder 
or infanticide is manslaughter. 218  If the state-of-mind require-
ment for murder is absent and the accused's conduct caused 
death, manslaughter must be considered. 217  

There are several cases of manslaughter by criminal negli-
gence in the administration of treatment, although few are of 
recent origin. 218  The same principles of criminal negligence ap-
ply as above and, in fact, it is exceedingly difficult to ascertain 
the difference between criminal negligence causing death, and 
manslaughter, especially in view of uncertainties regarding the 
nature of the mental element. Certainly, good intentions and 
expectations of beneficial result do not decide the issue, if crim-
inal negligence is found. Manslaughter may also arise by unlaw-
ful act in the administration of treatment but has not arisen in 
Canada. 
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A scenario to be considered within the homicide provisions 
is the denial or withdrawal of life-saving therapy because of 
scarce medical resources. How does the present legal structure 
reflect the situation where a patient in need of dialysis is denied 
access because of scarcity of supply, or where an elderly patient 
is withdrawn from dialysis to facilitate the treatment of a young 
person? Both acts are done intentionally and with the knowledge 
that as a direct result of the denial, the patient will die.219  The 
question relates to the scope of the undertaking within the doc-
tor-patient relationship already discussed above. It is argued 
that the undertaking is to supply the minimal level of treatment 
and that this level is nothing more than what can be done for all 
patients. 22° It is further suggested that the duty is to provide 
"ordinary" care and that if resources be unavailable, it can be 
said to be "extraordinary", and therefore beyond the scope of 
the duty. 221  However interpreted, the law is unclear and uncer-
tain. Ultimately, the situation calls for justification by necessity 
or specific recognition of the special circumstances surrounding 
the termination of treatment. 

The allocation of scarce life-saving resources is the final 
example of potential criminal liability for treatment within the 
Criminal Code offences against the person. The apparent broad 
scope of liability is due to the non-discriminatory attitude of the 
Code in protecting all interferences with the person which fall 
within the description of the offences. Although the lack of any 
one of the constituent element of an offence renders an act non-
criminal and in this sense is a very significant aspect of defence, 
there are specific defences available which further bring treat-
ment outside the scope of criminal liability. Thus, a real evalu-
ation of the scope of liability must await the delineation of avail-
able defences. 

2. Available Defences 

The specific defences available in the Criminal Code and 
the common law serve to make theory conform to reality. 222  The 
potential liability for offences in the administration of treatment 
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creates an apparent conflict between the Criminal Code and the 
popular sentiment towards medical treatment, a conflict which 
is partially resolved through the availability of certain defences. 

The purpose of a defence is to raise the absence of either 
criminal conduct or criminal harm, and to refute or cast doubt 
upon the criminality of a specific act. 223  The characterization of 
an act as a crime will take into account the defence concepts of 
justification and excuse. These concepts serve to direct analysis 
of a case to either the external situation or mental element, but 
otherwise do not convey substantive meaning. 224  Thus, defences 
by justification pertain to external situations which render an 
act privileged; defences by excuse pertain to the person or char-
acter of the accused. 225  

The defences made available in the Criminal Code for the 
administration of treatment specifically relate to the external 
circumstances which render the application of force privileged. 
Other defences related to the person of the accused may also 
apply, but only the most pertinent ones will be discussed. It 
should be noted that consent is often considered a defence. This 
problem has already been discussed in the context of assault 
and will not be mentioned again here. 

A. Justification for Surgical Procedures 

Under section 45 of the Criminal Code everyone is pro-
tected from criminal responsibility for performing a surgical op-
eration upon any person for his benefit, provided that the op-
eration is performed with reasonable knowledge, care and skill 
and that it is reasonable to perform the operation having regard 
to the state of health of the person at the time of the operation 
and to all the circumstances of the case. 228  Section 45 is found 
in the "General" part of the Criminal  Code,  thus "indicating its 
applicability, according to the circumstances, to all provisions 
of the Criminal  Code",  with the exception of abortion. 227  Sub-
ject to that notable exception, it applies to everyone, regardless 
of where the operation is performed. 228  With one minor excep-
tion,228  this section has remained unchanged since its appear- 
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ance in the first Code of 1892, and its formulation by Stephen 
in 1877. 230  

Recent judicial discussion suggests that the defence of sur-
gical operation is distinct from, and narrower than, the common 
law defence of necessity. In Morgentaler v.  R.,  Chief Justice 
Laskin noted that section 45 of the Code is limited to surgical 
operations and does not cover other forms of therapy. 231  Fur-
thermore, the defence is based on objective facts, ascertainable 
according to reasonableness rather than a subjective aspect. 232  
Thus, the central issue in the defence is a context of reasona-
bleness. 

There is a divergence of opinion as to whether the defence 
is confined to the necessity or emergency situation, or whether 
it extends beyond this situation to surgery which is merely de-
sirable because it is optipnal. The polemic originates in the no-
table absence of the element of consent. Three theories have 
been advanced to rationalize the absence of consent and to de-
lineate the scope of the section. 

The first rationale, recognized in Canadian law, is that sec-
tion 45 may provide the defence to a charge arising out of sur-
gical procedures, where a patient is unconscious or unable to 
consent. 233  This position is consistent with the historical position 
adopted by Stephen which differentiated situations where con-
sent is required or not on the basis of incapacity. 2" It is the 
recognized exception to the requirement of consent in English 
criminal law. 236  Finally, this rule parallels private law wherein 
surgery may proceed without consent if the operation is "nec-
essary", as involving "urgency" and "immediate decision" and 
not merely convenience or desirability. 236  

The second, moderating view, is that consent is not alto-
gether deleted from the section, because the notion of conferring 
a benefit is its recognized alternative. 237  This theory presents 
benefit and consent in an "either-or" position and is a form of 
constructive consent. According to this second view, the pro-
vision of benefit in a no-consent situation is a social technique 
to cause someone to act morally in a situation where he feels he 
ought to, but which might otherwise seem unfair to the person 
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acted upon. 238  A philosophical comment on this second ap-
proach says that allowing physicians to do what they think is in 
the best interests of their patients is "crassly consequentialistic 
at times, excessively individualistic and inherently paternalis-
tic" . 239  

A third theory, the widest approach and subject to the same 
criticism, states that the defence extends beyond the necessity 
situation to cases where surgery is simply desirable. 24° This view 
is based on the reasoning that section 45 must have been in-
tended to extend beyond the common law and that the overrid-
ing requirement of reasonableness maintains the public policy 
aspect. 

These three competing views suggest at a minimum defi-
ciencies within the section as to the place of consent. They 
further express the need for enunciation of the criminal law po-
sition with respect to human experimentation and the require-
ment of action in emergencies. Finally, frustration is exhibited 
with the narrowness of the justification. The section does not 
deal with an express refusal of treatment. The effective limits 
of refusal and justification of interference are unstated. 

The essential ingredients of the defence are threefold: the 
surgery must be beneficial, performed with reasonable knowl-
edge, care and skill, and reasonable in the circumstances. 

"Benefit" is bare and bold, lacking either legislative or ju-
dicial description. This first requirement is that the operation be 
performed "for the benefit of [a] person," thus suggesting a 
beneficial purpose, but not necessarily a beneficial result. The 
requirement of "benefit" on which to base justification specif-
ically offsets the prerequisite of harm for a crime. Given the 
meaning of harm as extending to discomfort, there is some over-
lap between the two concepts since most surgical operations 
necessarily involve some discomfort which is more than tran-
sitory. Also, even the most refined medical techniques carry the 
possibility of substantial harm. 241  The usual meaning of "bene-
fit" implies that the risk assumed is not disproportionate to the 
"benefit" anticipated. 242  Accordingly, greater risks may be 
taken if the alternative be continuing substantial detriment. A 
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reasonable balance must however always be kept. Radical ther-
apies for instance should not be undertaken if less dangerous 
but equally good therapies are available. 243  

The Code does not say "medical benefit", thus leaving the 
kind of benefit open to judicial interpretation. In certain cases 
of donor transplant private law has recognized psychological 
benefit244  and the concept arguably extends in ethics to the prin-
ciple of totality or whole good of the person. 245  Non-therapeutic 
interventions arguably fall outside the protected beneficial 
sphere, and includes experimentation, unnecessary surgery, and 
non-meritorious procedures  • 246  

Second, the aspect of reasonable knowledge, care and skill 
in the performance of the operation is the same as discussed 
above in relation to the undertaking of acts dangerous to life, 
and needs no further elaboration here. 

Third, it must be reasonable to perform the operation, hav-
ing regard to the patient's health at the time, and all the circum-
stances of the case. This objective test refers to the reasonable 
balance of risk and benefit and the character of the emergency. 
These requirements certainly afford no protection to the surgeon 
in cases of unnecessary surgery. While the categorization of 
unnecessary procedures is moot, the methodology of determi-
mation pertains to the likelihood of benefit to the patient and the 
variable statistical frequency of the procedure. 247  It may also be 
unreasonable to perform an operation in the face of an express 
refusal of treatment by a patient. 

Absent from the defence, yet an element of the same de-
fence in other jurisdictions, 248  is the fourth requirement, that of 
good faith. Good faith is the genuine belief of the person per-
forming the operation in the expected consequences of inter-
vention. It is a subjective evaluation, proved often by evidence 
of consultation with another doctor. 249  This second consultation 
has been demonstrated to reduce the incidence of unnecessary 
surgery. 25° Although it has been argued that this subjective as-
pect applies to section 45 but does not conclude the issue, 25 ' the 
preferred view has been to maintain the distinction between this 
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objective justification and the basically subjective common law 
defence of necessity. 252  

B. Necessity 

The fundamental question concerning necessity is whether 
it exists as a defence. Although there are views to the con-
trary, 253  the broadly accepted position is that the defence of 
necessity exists in Canadian, 254  and has been recognized in Eng-
lish,255  and American256  law. It was indicated by the majority in 
Morgentaler v. R. that if there is a defence of necessity at all in 
Canadian law, "it can go no further than to justify non compli-
ance in urgent situations of clear and imminent peril when com-
pliance with the law is demonstrably impossible". 257  Such peril 
includes danger to life. 258  

There are three essential elements of that defence: first, the 
act must have been done to avoid a significant and greater evil 
than the offence committed to avert it; second, there must have 
been no alternative course of action short of the commission of 
the offence; third, the harm caused must not be more than ney-
essary to avert the evi1. 259  Although the accused must have be-
lieved that the situation was so urgent as to indicate one course 
of action, the question of values is an objective one. 26° Thus, 
whether there was in fact such an urgent situation and whether 
the harm caused was lesser than the potential harm averted is 
not decided by the views of the accused, but by a jury. In a 
normative sense, the defence indicates meritorious behaviour 
justifying invasion of a right. 

The utility of this defence in the administration of treatment 
in Canada is theoretically unquestionable. At common law and 
in present English law, the defence of necessity exculpates from 
criminal liability a surgeon who performs surgery upon an un-
conscious patient. 26 ' Presumably, it would have the same effect 
in Canadian law on the administration of other treatments in 
similar situations. Thus, the transfusion of a child in order to 
save life, contrary to parental wishes may be justifiable. In a 
British case, the medical use of narcotics to kill pain, even 
though hastening the death of the patient, was not a crime 
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because of the value of saving the patient from pain. 262  It is 
beyond the scope of this paper to consider the effect of a general 
defence of necessity on euthanasia, but the defence may have 
considerable influence in other homicide situations. 

The intentional death of one person in order to save another 
as in the allocation of scarce resources situation, is an important 
case in point. Old common law British and American cases are 
split on the applicability of the necessity doctrine in the classic 
shipwreck cases. The British case of R. v. Dudley and Stephens 
rejected the evaluation of one person's life over another to jus-
tify the killing of an innocent young boy in order to save two 
seamen. 263  Here, in effect, might was not right in that the end 
did not justify murderous means. In the absence of a self-sac-
rificing hero, all must die given that all lives are to be treated 
equally. In the earlier American case of U.S. v. Homes, the 
throwing overboard of passengers in a lifeboat in order to save 
some became a situation of necessity once all the ordinary 
means of self-preservation has been exhausted and the peril was 
overwhelming. 264  Arbitrary selection, however, was not coun-
tenanced; a fair selection was by lot, with the exclusion of the 
crew from the lottery. 265  Although the decision to select some-
one for treatment over another is not made by those doomed, 
these cases provide the only analogy to the allocation of scarce 
life-saving resources situation. While academic writers disagree 
on the effect of Dudley and Stephens 266  and in the absence of 
subsequent cases, the law is uncertain as to whether the scarce 
resource situation constitutes a necessity and as to the method 
of selecting the victim. If R. v. Dudley and Stephens closes the 
defence whenever comparative lives are selected, necessity is 
left to the situation where more lives can be saved. U.S. v. 
Holmes recognized necessity based on the exclusion, depending 
on specified criteria, of certain members of society from a lot-
tery scheme, thus implicitly sanctioning the use of social worth 
criteria when deciding who shall live and who shall die. 267  Both 
cases are inadequate and ill-conceived to solve the modern al-
location problem. Legislated solutions such as the Criminal 
Code 's  specific exception to the normal murder rule whereby in 
an emergency situation at birth, the life of the mother is to be 
preserved over that of the child, suggest a possible approach. 268  
Although the allocation problem leading to a denial of life-saving 
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therapy is rare, it will continue and needs realistic legal re-
sponse. 

Another situation involving the saving of a life, but without 
potential death for all, which may invoke the necessity defence 
is the forced contribution of rare organisms to save a life. Can 
the defence exonerate the forced withdrawal of a rare blood type 
in order to save' a life? Although some opinions value the lack 
of a duty to rescue, 269  others find it incredible that someone may 
be excused liability for coerced killing while compulsory blood 
transfusion is not countenanced. 27° This illustrates the inherent 
value contradictions in the necessity defence. 

A provocative application of the defence of necessity con-
cerns the forced feeding of a prisoner on a hunger strike. 27 ' This 
British case of 1909 raises serious problems for the institution-
alized because if the person had not been in prison, there would 
have been no justification for interfering against her will. 272  The 
case, even if considered the exercise of public authority, un-
dermines the right of refusal of prisoners and other institution-
alized persons. 273  Although there is no similar case in Canada, 
it has been argued that consent may not be necessary where 
treatment is in the interest of the inmate patient. 274  This position, 
however, is based on an assumption of implied consent which 
is contradictory to the necessity defence, and arguably inappli-
cable to criminal law. 275  

These last examples exemplify the problems surfacing when 
values compete, a difficulty which  'has  so impressed some au-
thors that they have denied necessity as a defence per se but 
recognized the plea in techniques associated with the elements 
of an offence. 276  Others who favour the defence value its utility 
as the general provision for unforeseen cases in the absence of 
legislative provision in specific cases. 277  

A specific solution for medical treatment has arisen in the 
United States. In U.S. v. Randall, "medical necessity" has been 
recognized as a specific defence with the values of preservation 
of life and health outweighing all other social order values. 278  
Once a medical condition of necessity exists, all action to save 
life or health is justified. In Randall, an individual possessed 
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marijuana for self-treatment of glaucoma, a therapy later proven 
to be beneficial. The case has broad implications in, for exam-
ple, the use of controlled or banned drugs contrary to regula-
tion. 279  Some such drugs are not proved unsafe or ineffective 
but simply untested and their benefit to health arguably could 
be justified under the doctrine of medical necessity. This rea-
soning could possibly also support the concept of necessity as 
a defence for euthanasia where no prospect for improved health 
exists and the choice of death as a lesser evil is a matter of 
medical judgment, thus wholly confining the defence in such 
cases to a medically acknowledged condition. 28° In the present 
state of the Canadian criminal law, it must be noted however 
that alleged necessity for euthanasia could probably not serve 
as a defence against homicide. 

These alternatives suggest the need for societal guidelines 
on the value questions raised in the treatment situations and for 
determination of the best procedural means to effect those val-
ues. 

C. Mistake of Fact 

A mistake of fact affords a defence to an accused provided 
that he honestly believed in a state of facts which, if true, would 
have rendered the act an innocent one. 28 ' This means that the 
accused thus lacks the requisite intent for a crime. While it used 
to be required that the belief be both honest and reasonable, 
there has been a modification away from the reasonableness 
requirement, except for offences of strict liability. 282  This de-
fence is of obvious utility to cover non-negligent mistakes in the 
treatment environment. Moreover, the modern interpretation 
may ease criminal problems associated with certain religious 
beliefs. 

Thus an honest belief that a situation is something other 
than it in fact is, provides a defence in the bizarre situation when 
the wrong patient is delivered to the surgeon's table and a pro-
cedure is performed different from one for which consent was 
obtained. 2" While the establishing of such a mistake might well 
effect the avoidance of criminal liability it could hardly serve to 
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avoid civil liability. Similarly, the administration of the wrong 
drug by mistake does not render an accused criminally respon-
sible if there is an honest belief that the correct drug was being 
administered. 284  In such cases, the honesty of the belief may be 
evidenced by due inquiry and reasonableness. In administering 
drugs, it has been held reasonable for a doctor to assume that 
a nurse will follow instructions and provide the drug as asked. 285  

Under the old rule of reasonableness, a breach of law aris-
ing because of unusual or unaccepted religious belief was an 
unreasonable mistake and therefore not excusable. 2" This was 
in contrast to the earlier common law to the effect that a con-
scientiously held belief was a defence, except where a statute 
imposed a specific duty. 287  The discarding of the reasonableness 
requirement may open up a defence based on a religious belief, 
which would preclude medical treatment. However, commen-
tators have suggested that "strange" or "fantastic" beliefs 
should be approached as a defence of insanity, or characterized 
as divine commands transcending human law so to be regarded 
as mistakes of law which do not constitute a defence. 288  Reli-
gious belief might be regarded as indicative of motive and not 
intent and, therefore, not relevant under the mistake of fact 
defence. Regardless of these divergent views, development of 
the mistake of fact defence indicates that religious belief could 
soon be considered anew. 

D. Superior Orders 

It is generally accepted that it is no defence to say that an 
act was done in obedience to superior orders. However, it may 
go to establish a lack of criminal intent, to indicate reasonable-
ness in negligence or to indicate reasonable belief in the lawful-
ness of the orders. 289  Clearly, there is no crime of acting in 
obedience to validly enacted laws, such as provincial public 
health statutes. But problems may arise when acting on hospital 
directives not approved by Order-in-Council or on court orders 
made without jurisdiction. A situation in which this defence 
could possibly be involved is that of the allocation of scarce life-
saving resources without the necessary procedural requirements 
of due process of law. 
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3. Summary 

In criminal law, treatment is characterized as an application 
of force upon the body of another. All such applications carry 
potential criminal liability within the Offences Against the Per-
son in Part VI of the Criminal Code. 

A. Offences 

(i) Treatment performed without a legally effective consent 
constitutes an assault. Authorization to perform treatment 
may be given by law as in cases under provincial public or 
mental health legislation; however, all other cases require 
the personal, individual consent of the patient. This per-
sonal, individual consent may be limited in scope as the 
patient wishes. It must be given freely and with knowledge 
of the nature of the act. It must be given by a patient who 
is able to understand the nature of the act. 
(ii) The  failure to provide the necessaries of life to someone 
under one's charge is an offence if life is endangered or 
health permanently injured. Those who contract to care for 
helpless persons must ensure that they receive all necessary 
medical treatment, care and aid. Helplessness may arise 
through detention, age, illness, insanity or other cause. 
(iii) Everyone who undertakes to administer treatment must 
have and use reasonable knowledge, skill and care. This 
applies both to licensed and unlicensed persons. Reasona-
bleness has been determined according to the professional 
standard of the licensed person trained to do the same act. 
In addition, once one undertakes to do an act, there is an 
obligation to carry it out if failure to do so may be dangerous 
to life. This means that there cannot be an unjustified with-
drawal from a case and as for example, the complete and 
unreasonable refusal to treat, the withdrawal at a crucial 
juncture without the patient's consent or reasonable notice 
to him, or a premature discharge of the patient. 
(iv) The offence of causing bodily hartn with intent is broad. 
It includes many forms of treatment regardless of consent 
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or reasonable knowledge, care and skill. This is because 
"bodily harm" has been defined as any interference with 
health or comfort which is more than transitory. Further, 
the required intent is to wound, maim, or disfigure which, 
in their common meaning, includes ordinary surgery, some 
psychiatric treatments, and cosmetic surgery. 

(v) The reckless failure to perform a legal duty with a re-
sultant death or bodily injury may give rise to a charge of 
criminal negligence. Legal duties include those in the Crim-
inal Code but also those arising under federal or provincial 
law. Although the law on this offence is complicated, one 
recent medical case illustrates the significance of this of-
fence to treatment. A doctor on duty in the emergency ward 
of a metropolitan hospital failed to treat a patient who was 
brought to the ward, but sent him in an ambulance to an-
other hospital. The patient was dead upon arrival at the 
other hospital and the doctor was charged with criminal 
negligence. Although it was found that he had a duty to 
treat all patients arriving at the emergency ward under Que-
bec provincial law and that he had been reckless in not 
treating, the doctor was ultimately absolved of liability be-
cause it was not proven that the failure to treat had actually 
caused the death. Criminal negligence is even more signif-
icant because it may also lead to charges within the homi-
cide provisions. 

(vi) It is extremely rare for the administration of medical 
treatment to give rise to murder or manslaughter. However, 
questions arise at law in relation to murder in the case of 
cessation of life-saving treatment and the decision not to 
administer life-saving treatment. Manslaughter has been a 
consideration in cases where unreasonable treatments have 
been given which caused death, even though the doctor 
believed that the treatment was in the patient's best inter-
ests. 

While conduct may fall within one or more of the Offences 
Against the Person, it may still be possible that no criminal 
liability will attach to it because a specific defence is available. 
All the usual defences apply in the treatment situation. 



B. Defences 

(i)The Criminal Code provides that everyone who performs 
a surgical operation is protected from criminal liability pro-
vided the operation is for the benefit of the person operated 
upon, the operation is peiformed with reasonable care and 
skill, and it is reasonable to perform the operation given the 
circumstances of the case. While it is clear that this defence 
applies to a surgical procedure regardless of who performs 
it or where it is performed, there is a great deal of discussion 
as to whether the defence is available only in the emergency 
situation or in all situations where surgery is deemed desir-
able. Furthermore, because of the benefit requirement, it 
is arguable that the defence does not apply to non-thera-
peutic interventions such as experimentation, unnecessary 
surgery, and non-meritorious procedures. 

(ii) The necessity defence operates to exculpate someone 
from criminal liability when the breach of the Criminal Code 
is done to avert a greater evil. Thus, the administration of 
narcotics to kill the pain of a dying person, even though 
hastening death, may not be a crime because of the value 
of saving such a person from pain. Recent cases have used 
the defence to justify the use of illegal drugs, saying that 
the value of preserving life or health is paramount over all 
social values. However, the law is still unclear when it 
comes to a conflict between two lives as in the difficult 
situation of selecting one person to receive a scarce re-
source. Old case law suggests that in the absence of a self-
sacrificing hero, all must go untreated. However, in terms 
of medical treatment one can take note of different situa-
tions in that the lives at risk are not literally all in the same 
boat. The moral and legal problem resides in determining 
whether this patient with poor prospects for survival may 
be, in effect, killed by withdrawing already instituted life-
support apparatus in favour of that patient whose prospects 
for survival seem to be better. Even in the present state of 
the law, it would be perilous to argue that if a selection 
between patients would have to be made before committing 
a scarce resource, both or all of those patients would have 
to be denied the benefit of that resource presumably 
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because one must not choose. On the contrary, if the scarce 
resource or procedure be not already instituted and the pa-
tients' emergent conditions arise at about the same time, 
one must choose, for to withhold the resource or procedure 
wilfully from all really equates with wilfully neglecting to 
save whichever one who could be saved. 

This completes the study of present criminal law relating to 
the administration of medical treatment. As has been indicated, 
the specific laws of the Criminal Code originated in Canada's 
first Code of 1892 and the present Code establishes a much 
broader scope of liability than was originally foreseen. It is ap-
parent that legal, medical, and social developments have created 
a new reality which does not always conform with the older 
legal theory. The Commission appreciates that certain consid-
erations and limitations of the present Code require reevaluation 
in light of rapid advancements. 
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PART IV 

Considerations and Limitations 
of the Present Criminal Law 

1. The Criminality of the Administration of 
Treatment 

Is administration of treatment something which should be 
classified as a crime? On the contrary, are social values such 
that doctors and other dispensers of treatment should not be 
equated with the mugger, the violent hockey player, the drunk 
driver? Although there is no discernible consensus of opinion, 
there are three possibilities: complete decriminalization of treat-
ment, criminality of treatment with necessary distinctions, and 
leaving things as they are. The Commission is of the view that 
the administration of treatment should still be within the ambit 
of the Criminal Code but that it should be distinguished from 
other acts giving rise to criminal liability in recognition of its 
particular characteristics of the special problems arising therein, 
and of the social utility attached to the acts. 

First it must be clear that criminal conduct is outrageously 
offensive, injurious, or evil behaviour which adversely affects 
public interest of peace, order, security, health or morality. 290  
This meaning must be considered along with the tests of crimi-
nality outlined by the Commission in Our Criminal Law. 29 ' 

The fundamental question then is whether or not the admin-
istration of treatment causes harm. Criminal harm includes 
physical injury but also extends into the broader, intangible 
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realm of injury to values. 292  As discussed above, the criminal 
law in relation to treatment reaffirms many values associated 
with the security of the person, the preservation of life and 
health, and the freedom to perform vital social functions. Al-
though it has been stated that treatment in a recognized form 
does not cause harm, 293  the Commission is of the view that this 
stance does not recognize that all treatments include some level 
of physical risk to health and that harm is a much broader con-
cept than physical injury. Furthermore the criminal law recog-
nizes that some harms are not significant in their effect either 
on an individual or the community. They are excluded from the 
Criminal  Code.  Criminal law recognizes varied responsibility for 
significant harms, depending on the probability of creation of 
harm when the conduct takes place. Thus, treatments of ascer-
tainable beneficial value will not, by definition, be included 
within the meaning of harm. Certainly, the idea of what consti-
tutes a crime varies as society's concept of good and bad be-
haviour varies. The Commission thinks that Canadian society 
is sufficiently interested in health and comfort to reaffirm the 
need for standards of care and respect for individual autonomy 
in the administration of treatment. 

Individual and societal interests are reflected in the increas-
ing incidence of private law suits for negligent treatment, ac-
companied occasionally with the demand that higher compen-
satory damages be reflected in criminal prosecution as a wrong 
to society. 294  While generally, the "interests of society will be 
subserved by holding a physician civilly liable in damages for 
ignorance and incompetence without imposing criminal liability, 
especially if he is a licensed physician acting with good mo-
tive" ,295  there are situations where private remedies are inade-
quate and where the public moral character of criminal law 
needs to be reaffirmed. However, as in the past, the situations 
in the administration of treatment calling for criminal response 
will be rare. Although it has been suggested that this indicates 
the futility of criminal law in this area, 296  it may equally indicate 
the success of its deterrent force. This is especially so when it 
is appreciated that the decision to enforce a rule once enacted 
is generally based on considerations wholly different from those 
which gave rise to the rule. Prosecutorial discretion acts as a 
check on the imperfection of the law's reflection of contempo- 
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rary community values297  and the reluctance to prosecute med-
ical professional men has been expressly recognized in Can-
ada.298  However, during this period of declining prosecutions, 
society has developed other, less drastic means to control the 
administration of treatment through provincial licensing. The 
practice of medicine has come through a period of unheralded 
progress and increasing public prestige. Neither of these devel-
opments negates the utility of the criminal law in establishing 
moral standards and in ascertaining the limits of public interest. 

Although quality control and public responsiveness may 
come through provincial licensing of health personnel, "there 
is no guarantee that the public interest is accounted for in for-
mulating standards, since it is unrepresented in these groups" . 299  

Licensing bodies sometimes attempt to fulfill the mutually in-
compatible functions of protecting the public and of defending 
the interests of the group they represent. Also, it is fallacious 
to assume that professional knowledge necessarily implies ex-
pertise on moral and other  values. 30 °  Criminal law is a recog-
nized tool to outline the parameters of acceptable professional 
conduct and the scope of public review. 

At the same time, the Commission appreciates the general 
effectiveness of existing provincial regulatory bodies in the es-
tablishment of a high standard of care. It also appreciates that 
law is not an all-purpose tool which can solve all social alarms, 
especially when superimposed upon persons who follow tradi-
tional custom."' These two considerations alone suggest the 
opportunity to differentiate the administration of treatment from 
other potentially criminal acts. 

Historically, the Criininal Code has always based that dis-
tinction on the creation of specific justifications and duties. The 
distinction originated with the legitimization through licensing 
of the practice of medicine itself. 302  The differentiation of admin-
istration of treatment from other potentially criminal acts relates 
both to the nature of the act itself and to the attributes of those 
performing it. 

Criminal law has always recognized that the administration 
of treatment is so important to social well-being, that care should 
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be taken to ensure that the law does not act as a deterrent to 
practice. 303  Medicine and other closely related disciplines are 
unique because as a matter of daily practice, they bring physical 
contact with another person. However, the law also reflects 
societal expectations that professional persons perform their 
duties with reasonable care and ski11. 304  No compelling argu-
ments have been advanced to challenge this long standing po-
sition. 

The Commission further notes that calls for the "legaliza-
tion" of medical treatment in England305  refer to a situation 
where there is no differentiation between medical and other 
crimes. England has never enacted specific legislation in this 
area in contrast to the modern trend, with the result of a general 
confusion in criminal law. 

Finally, in differentiating the administration of treatment 
from other acts, the Commission may be said, by some, to be 
in favour of conferring special privileges or creating a new pro-
tected class. This distinction however has always been made in 
fact and is generally supported. The Criminal Code separates 
many types of conduct which produce greater or lesser harm in 
order to achieve the broad objectives of the Criminal  Code.  The 
administration of treatment in that respect is afforded no further 
distinction than that given other types or kinds of conduct. 

The Commission recommends: 

(1) that the administration of treatment continue to be reg-
ulated by the Criminal Code but be distinguished from cer-
tain other acts of application of force which are considered 
to be criminal. 

2. The Concept of Treatment 

The concept of treatment is used in the Criminal Code to 
delimit the scope of personal duty and liability, of court orders, 
and of criminal immunity. Despite these broad functions, treat- 
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ment remains undefined in the Code. Because the meaning of 
treatment is notoriously elusive, this is not surprising; however, 
it tends to create uncertainty and confusion for those who ad-
minister "treatment", as to the legality and legitimacy of certain 
interventions. 

It is clear that any definition of treatment should refer to 
the nature of the function, the group who will have the respon-
sibility to administer it, and the methods of administration con-
sidered appropriate. Therefore, a definition can include the 
whole healing activity throughout society or be limited to the 
specific application of medical therapy by licensed personnel. 
The Commission understands that the healing process is inter-
related through many sectors of society. In that sense, the as-
sistance of a gym instructor in weight loss may be as beneficial 
as the dietary regimen prescribed by a physician. However, a 
definition of treatment for purposes of the Criminal Code should 
not purport to be exhaustive, but should be conceived in relation 
to and restricted to the particular purpose and intent of the 
Code. For this reason, it should clearly state the basis of a dif-
ferentiation of treatment from any other interference with the 
person. 

Treatment for the Criminal Code has five basic character-
istics: 

(1) it is a response to an individual health condition, re-
sulting from disease, illness, disability or disorder; 

(2) it is a process; 

(3) it is oriented towards the therapeutic alteration of an 
individual's health condition; 

(4) it is an application of force; 

(5) it is limited to specific schools of healing. 

"Treatment" is nôt a word of particular scientific signifi-
cance. It is a term of social origin used to describe an interaction 
between persons or between persons and things. Thus, there 
exists the popular notion of how one "treats" his children or his 
dog.3" However, the Criminal Code is not concerned with treat- 
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ment in this broad sense, but rather with treatment as a function 
within the health concept. Thus, treatment describes the partic-
ular response given to someone who is "sick". The condition 
of being "sick" refers to the presence of physical or mental 
disease, illness, disability or disorder in a person. These words 
are taken in their common, as opposed to medical, meanings 
and are inclusive. 3" Social acceptance of someone as "sick" 
depends on numerous factors, 3" the most significant being the 
interpretation of sickness itself. The tendency to label many 
social problems as medical and therefore categorized as "sick-
ness" has been abating under severe criticism although the in-
clination remains. 3" For example, homosexuality has been la-
belled as a sickness and the classification of conditions such as 
alcoholism, drug addiction, obesity, and even cigarette smoking 
pose questions now. However decided, the categorization of 
someone as "sick" alters societal perceptions of that person's 
rights and duties. 31 ° Thus, the "sick" individual is in principle 
assured access to medical treatment; the failure to fulfill per-
sonal obligations and responsibilities may be justifiable; obli-
gations may be relieved for a certain time; society may be jus-
tified in intervening to assist. 3" In this way, the characterization 
of the interaction between two individuals as administration of 
treatment may alter the rights and obligations of the parties in-
volved. 

Treatment is not only a response to a condition, most fre-
quently sickness, but a system or process of handling that con-
dition. The Latin derivative of treatment is "tractare" which 
means "to handle" or "to manage". 312  This basic notion per-
vades both medical and legal meanings so that treatment is a 
broad term covering all steps taken to ameliorate, remedy, or 
lessen the effects of disease, illness, disability or disorder. The 
word "treatment" is also used in medicine and law to denote 
the administration of specific therapies as the final step in a 
systematic approach to counteract disease following examina-
tion and diagnosis. The general meaning of the term however 
extends to "management and care for the purpose of combating 
disease". 313  Canadian, American and British case law illustrates 
a similar tendency in defining treatment broadly. 314  This wide 
general meaning was specifically adopted for the duty sections 
of the Criminal Code . 315  Most legislated definitions for purposes 

56 



of clarifying hospital functions and determining the scope of 
minors' consent, are similarly broad. 316  Of particular note is the 
definition in the Uniform Consent of Minors Act of "medical 
treatment" to include surgical and dental treatment, any pro-
cedure taken for the purpose of diagnosis, any procedure un-
dertaken for the purpose of preventing any disease or ailment, 
any procedure, other than abstinence, undertaken for the pur-
pose of preventing pregnancy, and also any procedure which is 
ancillary to any treatment, as it applies to that treatment. 317  
These meanings all suggest that treatment is not only the appli-
cation of specific therapies, but the total process of handling the 
individual including examination, diagnosis, and prescription. 

The goal of treatment is the alteration of an individual's 
health condition, described as sickness. This orientation encom-
passes the traditional description of treatment as therapeutic, 
which denotes an orientation towards the cure, amelioration or 
lessening of the effects of disease, illness, disability or disor-
der."' The word "treatment" both in everyday language and in 
law carries the connotation of therapy. The Commission be-
lieves that this concept should not be disturbed. Further it rec-
ommends that where a medical intervention is intended to be of 
therapeutic benefit to the person on whom it is performed, it 
should be regarded as "prima facie" legal. However, some med-
ical procedures involve an alteration of a health condition and 
are not therapeutic in that sense. The concept of treatment is 
then inappropriate to describe these procedures which are really 
a non-therapeutic intervention. These interventions are widely 
used for varied social purposes relating to birth control, religion, 
behaviour modification and experimentation, to name a few. 
The problem of their legality arose with the increasing availa-
bility and effectiveness of cosmetic surgery. The law stretched 
a little and reassured itself that this was within the traditional 
concept of therapeutic benefit because there was some psycho-
logical benefit present. The problem became even more acute 
with live donor organ transplants and, after initial use of the 
psychological benefit rationale, most courts called upon to de-
cide the matter faced the reality that there was in fact no real 
therapeutic benefit to the donor. It should be recognized how-
ever that in certain cases there can be some real and significant 
psychological benefit to the donor. However, the operation was 
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not considered illegal because it was not contrary to public pol-
icy. Exactly the same rationale justifies non-therapeutic sterili-
zation on consenting adults. 

How can this legalization of non-therapeutic interventions 
be reconciled with the legal precedents we have outlined? There 
are two possibilities. First, from a historical point of view sec-
tion 45 with its requirement for therapeutic benefit may only 
apply to justify a medical intervention where the person is in-
capable of giving consent. If whether or not a non-therapeutic 
intervention is prohibited could be determined simply according 
to the general provisions of the Criminal Code and would ulti-
mately depend on the current mandates of public policy. These, 
as we have stated, change. 

The second approach to reconciling the carrying out of non-
therapeutic medical interventions and the provisions of the 
Criminal Code does not require proposing that section 45 is 
inapplicable to these. Rather the argument is as we have already 
discussed that section 45 requires benefit and benefit is pre-
sumed when consent is present. The basis of such an argument 
is that the Code's fundamental premise is protection of the per-
son and it is presumed that persons act self-protectively. In ef-
fect it is to propose consent and benefit as alternative rather 
than cumulative validating criteria of a medical intervention. 
This is probably what has occurred in practice as, for instance, 
before there was legislation dealing with live donor organ trans-
plants, authorization of a court was not sought in relation to 
donation by competent consenting adults, which indicates that 
their consent was being treated a sufficient validation. There 
are, however, as we have seen, limits to the right to consent to 
the infliction of harm on oneself and again these limits are a 
matter of public policy. 

In general it may be stated that the two most important 
factors in determining what is allowed are the degree and nature 
of harm and the purpose sought in the intervention. To the ex-
tent that consent is a validating factor in the absence of thera-
peutic benefit and to the extent that the interest promoted by 
consent has changed from being one of self-protection (or, as we 
have explained, therapeutic benefit) to one of self-determination 
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or autonomy some non-therapeutic interventions could be jus-
tified in law. 

The Commission would thus recommend where the inter-
vention is non-therapeutic, that the provisions of the Criminal 
Code should apply as for any other "wounding", but that jus-
tifications based on notions of public policy would be available 
to prevent some of them from constituting a criminal offence. 

This differentiation between treatment and non-therapeutic 
intervention is used as the basis for specifically controlling or 
regulating certain procedures and for limiting the effects of the 
consent of minors. The Criminal Code should express an ap-
preciation of this differentiation. This is especially so in excep-
tional cases involving minors and incompetents. It may extend 
to some specific practices related to sterilization, and human 
experimentation. 319  

Although the notion of therapeutic and non-therapeutic is 
broadly invoked in medical practice, the difference in fact be-
tween them is often obscured. Procedures clearly not related to 
disease, illness, disability or disorder, such as sterilization solely 
for birth control, appear to pose little difficulty. Problems arise 
in extreme cases where the taking of great risks may be war-
ranted given the dire circumstances of a case. 32° In these situ-
ations, the probability of achieving a therapeutic result may be 
slim, yet the circumstances warrant the departure from estab-
lished effective techniques. Transplantation of organs is one ex-
ample where the likelihood of therapeutic gain may be low. 32 ' 
Yet the procedure is the last recourse in the handling of a dif-
ficult case. If the situation is such that some therapeutic benefit 
is possible in an otherwise desperate case, the taking of greater 
risks may be warranted. There is no ready solution to the over-
lapping borders of treatment and non-therapeutic interventions. 
Decisions should be made on a case-by-case basis. 

It should be pointed out that "care" is included in the no-
tion of treatment and non-therapeutic interventions. The corol-
lary, however, is not true: treatment includes care, but care 
does not include treatment. This follows from the basic position 
in law that treatment must be administered with reasonable 
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knowledge, care and skill. Generally, "care" refers to the main-
tenance of a person's physical and mental condition to avoid 
deterioration and preserve basic comfort and functions. 

All medical procedures designed to alter an individual's 
health condition involve an application of force upon the body 
of another. 322  This is so, even though there may not be a direct 
touching, such as with the x-ray and laser or the self-adminis-
tration of a prescribed drug. Surgery, then, should not be in a 
different category from other medical procedures as all are ap-
plications of force. Although it may originally have been con-
sidered that surgery was à far more intrusive means to achieve 
a cure than other treatments and so deserved special protec-
tion,323  this does not hold true today when drug and mechanical 
therapies may be equally intrusive. The distinction between sur-
gery and other forms of medical treatments is an historical 
anachronism which is irrelevant for criminal law purposes. 324 

 Private law does not so distinguish. 

As suggested above, the concept of treatment popularly ap-
plies to all healing activity. However, for the purposes of the 
Criminal Code, treatment should be differentiated from other 
applications of force only when the probability of its safe and 
effective administration is high. Although some people who ad-
minister treatment are so distinguished, not all receive general 
social recognition and approval. Without intending to castigate 
other applications of treatment, the Commission is of the view 
that treatment in the Code refers to the application of recognized 
methodology within schools of healing characterized by a gen-
erally accepted system of knowledge. This should include pro-
vincially legislated and recognized professionals who give treat-
ment as described above. Legislation however is evidence only 
of the legitimacy of the application of treatment. In this way, 
popular home remedies and spiritual practices should not con-
stitute "treatment", unless administered as a recognized ther-
apy within established schools of healing. 

While all of these five characteristics are significant to the 
r concept of treatment in the Code, they are not easily assimilated 

into a statutory definition. 
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The Commission is of the opinion thât the criminal law 
should not restrict the meaning of the word "treatment" to surg-
ical and medical procedures but extend it beyond. This is con-
sistent not only with provincial legislation, but with the trend of 
modern Canadian society and the more popularly received no-
tion of treatment as including the active assistance of other than 
doctors. This concept reflects the basic reasoning for differen-
tiation of treatment from other interventions. The implication of 
such a meaning clearly is that "care" and "experimentation" 
should be differentiated separately from "treatment" in the 
Code. 

The question then remains whether or not this concept of 
treatment should be the object of a statutory definition. This 
definition could read in the following way: 

Treatment for the purpose of the Critninal Code is a process oriented 
towards the therapeutic alteration of individual health conditions, re-
sulting from disease, illness, disability or disorder. 

The Commission would appreciate receiving comments 
both on the desirability of statutorily defining treatment in the 
Criminal Code and on the above mentioned suggested definition. 

Thus the Commission recommends: 

(2) that the concept of treatment be recognized for the pur-
poses of the Criminal Code as a process oriented towards 
the therapeutic alteration of individual health conditions 
resulting from disease, illness, disability or disorder, 

(3) that treatment and non-therapeutic interventions be dis-
tinguished by the criminal law, the former being considered 
as prima facie legal, 

(4) that the provisions of the Criminal Code apply to non-
therapeutic interventions as for any other acts involving the 
application of force and wounding but that a defence based 
on notion of public policy be available to prevent certain of 
the in  from constituting a criminal offence. 
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3. Consent to and the Refusal of Treatment 

Consent is of paramount significance to the legality of treat-
ment and non-therapeutic interventions. Although it has always 
been recognized that an individual consent cannot make some-
thing legal that is otherwise illegal, the Criminal Code has rec-
ognized the effectiveness or not of consent for specific offences, 
such as assault. 325  The Code thus does not treat consent in a 
"uniform, analytical way" but according to the subject matter 
and type of behaviour in question. 326  Consent to treatment, then, 
must be specifically considered, especially given the uncertainty 
created in the present Code provisions. 

A. Limits of Consent 

The recognized limits of consent to treatment need to be 
ascertained as a matter of law. The common law has presumed 
that each man is the master of his own body.327  While the in-
dividual is thus free to determine his own best interests, the 
criminal law has intervened in a self-protective way to prevent 
some interventions that are non-therapeutic. 328  This attitude is 
based on moral precepts of the Middle Ages which espoused the 
principle of the totality of human physical integrity. 329  The effect 
of this position has been to render uncertain the legality of non-
surgical treatments, human experimentation, and some surgical 
procedures such as cosmetic surgery, and donor transplant sur-
gery. This attitude considerably narrows the basic scope of in-
dividual liberty which the Criminal Code in other respects pre-
serves. 

The Commission has concluded that consent should be ef-
fective for all treatment and non-therapeutic interventions as 
discussed above and that an individual should be free to consent 
to whatever medical intervention he desired, although the avail-
ability of certain procedures may still be controlled through 
other means. The reasons are numerous. First, the public inter-
est functions of the Criminal Code are not enhanced by the 
restriction of consent in this area. The interference with the 
private activities of consenting adults is not warranted by the 
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magnitude of the threat of physical harm. While all treatments 
may involve some "bodily harm" as understood in law, very 
rarely is this harm permanent and, even if it is, any real injury 
to the public as such is doubtful. 33° Also, public policy that rec-
ognizes the legality of some assaults according to historical 
interpretation in the Criminal Code , 331  has already been ex-
tended to surgical operations. There is no apparent reason why 
it should not also be extended to other medical interventions. 
Second, private law already recognizes the effect of consent to 
therapeutic and non-therapeutic procedures provided certain 
safeguards are met. 332  The developments in private law do not 
necessarily portend changes in the criminal law. However, they 
are often forerunners of criminal law change and always excel-
lent indicators of judicial and public solutions to "demands of 
a changing condition of society for an expanding body of sub-
stantive law and for development of legal doctrine". 333  Third, 
ethical-religious attitudes have paralleled private law in recog-
nition of the progress of medical science. While these norms do 
not go so far as to recognize the absolutely free disposal of one's 
body, they do approve of organ transplantation and experimen-
tation within individual consent and certain external limits. 334 

 Fourth, consent in criminal law is not the best method to control 
certain procedures. The availability of resources and medical 
personnel, insurance policies, medical ethics and licensing, to-
gether with provincial legislative and regulatory enactments will 
have a natural effect on the availability of interventions to which 
one may consent. Furthermore, the nature of treatment is such 
that few will undergo it unless it is in their subjective best in-
terest. Finally, many of the treatments presently excluded from 
protection in the Criminal Code are indeed accepted by society. 
Cosmetic surgery for beautification is popularized; sterilization 
is a recognized form of birth control; ritual circumcision is tol-
erated; experimentation is encouraged. All of these factors sug-
gest that while there is a need for limits to treatment and non-
therapeutic interventions, there do not need to be limits to the 
effect of consent. 

The Commission is of the opinion that all treatment as de-
fined above should be clearly lawful, provided there is consent 
among other things. The Commission recognizes however that 
there may still be specific procedures which can be considered 
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unlawful or that do require specific attention. These presently 
include the wilful infliction of death. Non-therapeutic interven-
tions upon minors or incompetent persons should be guided by 
the general principles relating to incapacity to consent rather 
than the limits of consent itself. These questions will be dis-
cussed more extensively in the forthcoming Commission's 
Working Papers on sterilization and on human experimentation. 

Consent is of singular importance to treatment, but is only 
one of the conditions which must exist for the ultimate legality 
of the procedure. It is not sufficient in itself. Moreover, there 
are some circumstances where the lack of consent will not ren-
der the administration of treatment unlawful. These circumstan-
ces refer to the emergency and other situations as established 
by law, and form an exception to the general rule requiring con-
sent. They will be considered below. At present, it is sufficient 
to appreciate the limits of consent, its place in treatment, and 
possible exceptions to the rule requiring consent. 

The Commission recommends: 
(5) that individual consent continue to be recognized as one 
of the essential conditions of the legality of the administra-
tion of treatment. 

B. Validity of Consent 

Other limitations are imposed to the validity of consent. 
They pertain to the nature of consent as a free consensual act 
of will, informed and made with knowledge and understanding. 

(i) Consensual act of will 

There must first of all be a consensual act of will. Normally, 
consent must be sufficiently close in time to refer unequivocally 
to the procedure in question. Written acknowledgments or spe-
cific oral agreements are not problematical when applicable to 
the near future. There is, however, some controversy about 
statements of preference concerning treatment which are written 
to apply to a hypothetical event in the uncertain future, such as 
the "living will". 335  Although the "living will" idea is tradition- 
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ally restrained to the withholding or withdrawal of life-sustaining 
procedures in the event of a terminal condition and so more 
closely related to refusal than consent, the concept can really 
be applied more generally to any treatment. If the "living will" 
is considered as consent to treatment, then it may be effective 
as evidence of consent in a situation where a patient is incapable 
of expressing it, provided that, at the time of making the "living 
will", the requisite conditions otherwise required have been 
met. 336  Given the undeveloped state of the "living will" concept 
in Canada and its common applicability in the terminal illness 
case, the Commission will refrain from any conclusion here on 
its applicability in criminal law. 

Second, there is also the question of those acts that can be 
taken to be indicative of implied consent. Canadian private law 
holds that a patient entering hospital thereby expressly or im-
pliedly consents to treatment deemed necessary. 337  However, it 
has been held in other cases that consent cannot be implied if 
there is silence or an express refusa1. 338  It has been suggested 
that, in criminal law, implied consent is the underlying rationale 
for the exculpation of a surgeon who operates to save the life 
of the unconscious patient. 339  This latter notion of implied con-
sent as authorizing treatment in emergency cases is open to 
doubt in Canada because of the possible recognition of the de-
fence of necessity. 34° However, the problem of the place of im-
plied consent still remains. The subjectivity of the required con-
sent in criminal law is still essential. Unless implied consent 
refers to a conversation or to circumstances pertaining to the 
particular treatment at hand, and to the attitude of the particular 
patient only and not the "reasonable person", it is open to se-
rious doubt whether it is applicable in criminal law. Certainly, 
implied consent can never be utilized to authorize treatment, if 
a patient has expressly refused. If a patient is unconscious and 
therefore incapable of giving consent, the emergency exception 
may apply without reference to the somewhat unreal notion of 
"representative" or "implied" consent. These limitations seri-
ously undermine the notion of implied consent so as to suggest 
that it has a narrow application in criminal law. 

Third, for any treatment to be affected by consent, it must 
be within the scope of the consent given. "Scope" refers both 
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to manner and extent. Thus, the requirement for normal manner 
relates to the expectation of reasonable knowledge, care and 
skill in the administration of treatment. The extent of any con-
sent is limited to what is inherent in and reasonably incidental 
to the normal administration of the treatment consented to. This 
requirement emphasizes that the consent is to a particular treat-
ment and its ancillary procedures. The obligation to obtain con-
sent is, therefore, a continuing one."' 

(ii) Freely given and informed 

Consent must be freely given. This means the absence of 
fraud as to the nature and quality of the act or identity of the 
actor, and the absence of duress. 342  Clearly the person admin-
istering medical treatment cannot be considered a person in au-
thority. However, it has been suggested that more subtle coer-
cions exist in the treatment environment such as the fear of pain 
and discomfort itself, the institutional setting, and the influence 
of other patients and staff. 343  Outside the treatment environ-
ment, parental influence may be such as to negative the effect 
of an unemancipated minor's consent. While the ultimate test 
is the subjective effect of these conditions on the individual pa-
tient, the Commission is opposed to coercive techniques which 
undermine the decision of competent persons. 

The requirement of informed consent determines the extent 
of the duty of disclosure for those administering treatment. 
While knowledge definitely requires disclosure of information 
as to the nature and quality of the act about to take place,344  it 
is not so certain that it also requires disclosure of its possible 
consequences, in the sense of known risks. In private law, it 
represents a modern medical-law development of traditional tort 
law. 345  The Commission does not consider it desirable to rec-
ommend that the content of information disclosure be legislated 
in criminal law. The present law requiring disclosure of the na-
ture of the act, is included in the law of informed consent. It 
may ultimately be considered to include some information as to 
consequences, for purposes of the criminal law. In effect, the 
Commission's tentative recommendation amounts to this: fail-
ure to inform the patient of all the possible consequences would 
not obviate the patient's freely given consent for purposes' of 
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the criminal law, even though such failure may still attract civil 
liability. 

(iii) Ability to understand and capacity 

The final requirement for valid consent is that there be an 
ability to understand the nature of the act. This does not mean 
that all the technical medical details of an intervention need to 
be understood, but rather that there be general comprehension 
or perception of what is about to take place. 346  The test is a 
subjective one: did the consenting person in fact understand the 
nature of the treatment? This is proved either by the consenting 
person admitting understanding, or by establishing that this per-
son was capable of understanding. 347  Individual capacity is the 
key and overriding consideration of both consent and the refusal 
of treatment. Incapacity may be either a legal disability to con-
sent to treatment such as minority, or the actual mental inability 
of someone to make decisions for himself. 

Capacity to appreciate the nature of the act provides a var-
iable test for minors, as opposed to arbitrarily setting an age. 
Although this may mean that a minor's consent may be recog-
nized earlier for criminal rather than for private law purposes, 
the effect is to throw the balance desirably in favour of the 
legality of treatment. 348  This effect is similar to that of the Uni-
form Medical Consent of Minors Act which suggests the low-
ering of the age of majority for consent below the age of 16, if 
the minor is capable of understanding the nature and conse-
quences of the act. 349  It is significant to note, however, that the 
consent is effective only for therapeutic interventions. Argu-
ments have been advanced for an arbitrary age limit (usually 16) 
for ability to consent to non-therapeutic  interventions .35° How-
ever, for the purpose of consent to medical treatment in general, 
a minor's consent should be effective provided there is capacity. 
In the case of incapacity, parental or guardian consent may be 
sufficient for therapeutic interventions. On the contrary, non-
therapeutic intervention decisions should be approved by a re-
view board. 351  Thus, the Commission does not favour a specific, 
easily determinable age provision in the Code for consent to 
treatment, but prefers to maintain the flexible common law test, 
which is perhaps more difficult in litigated cases. 
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In relation to individual competence to consent' to treat-
ment, three major questions arise: is the individual competent 
to make his own treatment decisions? Who should decide the 
question of whether or not the individual is competent? If not 
competent, who should make those decisions for him? 

The Commission adopts the well-established rule that 
everyone is presumed to be capable unless proven otherwise. 
Thus, if someone intends to intervene either without consent or 
against the express refusal of an individual, because he is 
thought to be incapable of deciding for himself, the onus is on 
the intervenor to prove that the individual is incompetent. 
Whether or not someone is competent depends very much on 
the test applied. 352  The actual tests used in any case are often 
unknown because there is no standardized approach. The de-
termination is often based on the subjective evaluation of per-
sons assisting a patient. Increasingly, however, standardized 
approaches are being requested for non-therapeutic and highly 
intrusive interventions. 353  In the face of competing interests, a 
finding of incapacity has sometimes facilitated the imposition of 
widely-held social values over a contradictory individual's 
stated interest. 354  The mentally ill, mentally retarded and insti-
tutionalized persons have been generalized as being incapable. 355  
The Commission believes that an individual should be found 
incompetent only if he is unable to understand and appreciate 
the nature, risks, benefits of and alternatives to treatment. The 
reasonableness of the choice or the quality of the thinking proc-
ess is irrelevant provided this basic ability is present. 3" The fact 
of mental illness, mental retardation, or commitment to an in-
stitution should never, of itself, be sufficient to conclude that 
the individual is incompetent. 357  The Commission is aware that 
some treatments should arguably require apparent subjective 
understanding and awaits reaction on this issue. 

The ultimate finding of incompetence should be made by a 
court. The law has always recognized the seriousness of taking 
away an individual's right to decide what shall be done to his 
person. There is no reason why an exception should be made 
in the medical environment. This is the procedure presently 
adopted by most provincial legislations 3" and is the surest guar-
antee of protection of self-determination and personal secürity. 
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The mentally ill, mentally retarded and institutionalized persons 
should not be discriminated against in this respect by allowing 
lesser procedures to replace a full judicial hearing. Incompe-
tency is not a matter to be determined for reasons of expediency. 
Although the test of competency may be administered by one 
or two independent doctors or skilled personnel, such findings 
are not conclusive, but only evidence to be considered along 
with other facts by a judge who will have to decide the ultimate 
issue. Arguably, these hearings should be held in a unified Fam-
ily Court as suggested in this Commission's Report to Parlia-
ment, Family Law; 359  however, a superior, county or district 
court should exercise jurisdiction in the absence of such a court. 

Once someone is found incompetent, who should decide 
what is in his best interests? Traditionally, the family has de-
cided. This should still be so in the case of therapeutic treatment 
where the best interest of the incompetent is pursued. However, 
it is increasingly suggested that the family may express interests 
which may not always adequately represent the best interests 
of the incompetent, especially with regard to non-therapeutic 
interventions. 360  While family interests must be outweighed only 
by compelling interests, the proper forum for so deciding must 
objectively weigh all considerations with predominant emphasis 
on the best interests of the incompetent individual. Recent cases 
on the cessation of therapy administered to comatose patients 
have recommended either a committee 361  or a court362  as the 
appropriate forum. While both procedures have been the focus 
of considerable debate, 363  the Commission favours the use of 
administrative boards . 3" 

The Commission envisions a board who would be respon-
sible for all decisions involving non-therapeutic interventions on 
incompetents. Jurisdiction could conceivably be extended to in-
clude decisions pertaining to other specific procedures as ex-
pressed by the legislators in statutory enactments. 365  The Lieu-
tenant-Governor-in-Council or the Minister of Health of a 
province could appoint these boards and establish them as geo-
graphically required in the province. The Commission fully ap-
preciates the dimension and the practical consequences of this 
suggestion and invites provincial response. 
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The Commission recommends: 

(6) that what constitutes a legally valid consent to treat-
ment, for the purposes of the criminal law, be determined 
according to the standards evolved by the case law; 

(7) that treatment shall not be administered without the 
consent of the individual treated unless there is, or has 
already been a finding of incompetence or another specific 
exception recognized by law; 

(8) that the judicial finding of incompetence be made by a 
Superior, District or County court; 

(9) that decisions regarding non-therapeutic interventions 
on incompetents be made by a provincial board established 
for this purpose. 

C. . The Refusal of Treatment 

The requirement of consent infers the corollary right to re-
fuse treatment. Specific comment on such refusal is needed in 
relation to criminal law, because of the predicament it creates. 
What is the extent of an individual's right to refuse treatment in 
the face of societal concern, parental or otherwise? Does the 
doctor's duty to treat end, either permanently or temporarily, 
with such refusal? Does an individual refusal absolve the doctor 
from criminal liability, in the absence of legislative or judicial 
pronouncement? A basic position needs to be established for 
the Criminal Code. 

Refusal may be either the absolute denial of authorization 
for any intervention whatsoever or the limitation or qualification 
of a consent to any particular treatment. As suggested above in 
the case of the "living will", it may be possible to express such 
refusal prior to actual knowledge of the need for treatment. The 
refusal of life-saving or prolonging therapy, particularly in ter-
minal cases, is a problem of its own and is discussed in a forth-
coming Working Paper. 366  

The right to refuse medical treatment involves a delicate 
balancing of individual and state interests. Individual intérests 

70 



are based mainly on the principles of the inviolability of the 
body, of the right to self-determination and the autonomy of the 
person. They interact with the protection of privacy, freedom 
of religion, freedom of contract, and the right not to be deprived 
of security of the person except by due process of law. State 
interests include the power to provide for the health, welfare 
and safety of society, the parens patriae power, and the protec-
tion of third parties. The composite of these interests favours 
recognition of the right to refuse treatment. 

The Criminal Code has preserved the basic common law 
approach which upholds the right to refuse treatment except 
where expressly otherwise provided. Specific exceptions to the 
right of refusal include the compulsory treatment for alcoholism 
or drug use367  and the ordering of a mental examination. 368  No-
ticeably, the Criminal Code only provides for the ordering of 
the custody of insane persons 368  and the custody and care of the 
mentally i11, 37° thus implying the continuation of their right to 
refuse treatment. The right to refuse intrusion on one's body 
has been upheld in the giving of blood samples37 ' and in undergo-
ing surgery for the purpose of obtaining evidence. 372  In these 
cases, the fact that there had been a refusal was not admissible 
at tria1. 373  Moreover, the refusal of life-saving treatment by the 
victim of a criminal act, does not undo the causal connection 
between subsequent death and the murderous act. 374  The ap-
proach of the Criminal Code, then, is to uphold an individual's 
right to refuse intrusion on one's body, unless there is a specific 
statutory exception. 

The Commission has concluded that the preponderance of 
legislative, judicial, professional, and public attitudes favour the 
recognition of the right to refuse treatment. The general ap-
proach of the Criminal Code is supported by the common law 
dealing with private matters. The overwhelming majority of 
these cases support the right of a competent adult to refuse 
treatment. 375  This right is also preserved in the medical Code of 
Ethics376  and recognized in hospitals' patients' bills of rights. 377  
Surveys of nurses indicate acceptance of the terminal patient's 
right to refuse treatment, 378  and medical opinion has favoured 
its recognition. 378  Informal surveys report that "the general pop-
ulation [has] demonstrated growing and overwhelming support 

71 



of legislative affirmation of an individual's continuing right to 
guide his medical care and to refuse treatment". 3" The denial 
of a right to refuse treatment has been suggested only in relation 
to the likely result of death. It is based on the priority of the 
preservation of life over the autonomy of the individual. 381  With-
out commenting on the euthanasia situation, it is otherwise rec-
ommended that the principle of individual choice be respected 
in all cases, unless specific exceptions are made by legislation. 

Given those facts, the question, then, remains whether the 
right to refuse treatment needs to be expressly recognized in the 
Criminal Code. In the Commission's view the answer is yes. 

Although the right of refusal is broadly recognized in law 
and in opinion, this may not be so in practice because of the 
fact that the patient's refusal is often ignored. Paternalistic 
forces sometimes overpower the individual's right to autonomy, 
when what appears as a benefit to others is refused by the in-
dividual. Several mechanisms operate to produce this result. 382  
A doctor's effort is directed towards saving lives and studies - 
indicate that a patient's prognosis and functional ability are pre-
dominant over expressions of consent. 383  Individual decisions 
going against these indicia are often considered to be made by 
someone obviously incapable, even though the law respects the 
right of an individual to make unreasonable or foolish choices. 384  
Specific recognition of the individual's right to refuse treatment 
may not change the realities of administration. However, it 
would serve to clarify present ambiguities. 

It has often been stated that a doctor may not substitute his 
will for that of the patient; 385  but when it is done, it is often 
countenanced by law. There is a basic presumption that every-
one desires to be protected from harm and that nobody wants 
to die. 388  While this principle is rarely invoked on its own, it is 
reflected in the defence of necessity and in arguments on the 
scope of the surgical justification. It is possible through either 
of these defences to justify any intervention against the express 
wishes of an individual provided a net benefit is achieved. The 
result is that one cannot say when an individual's choice will, 
or will not, be respected. Legislative recognition is thus neces- 
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sary to establish the limits of these defences, as they affect in-
dividual autonomy. 

Finally, legislative enunciation of the right would further 
assist to clarify the scope of the duty of those who undertake to 
treat or who provide necessaries. While at civil law the signing 
of a waiver may clearly end the doctor's obligation arising on 
a contractual basis this is not so in criminal law unless the con-
sensual aspect is specifically recognized. The right of refusal 
needs to be given parallel effect in criminal law, so that the 
limitation or termination of an obligation to treat depends on the 
scope of the refusal. 

The Commission recommends: 

(10) that the right of a competent adult to refuse treatment 
be specifically recognized by the Criminal Code; 

(11) that treatment shall not be administered against an 
individual' s refusal, unless there is a finding of incompe-
tence or an exception recognized in law. 

D. Exceptions to the Requirement of Consent 

In addition to the case where incapacity negates an expres-
sion of individual will, there are two further situations where 
consent to treatment or to cessation of treatment is either im-
possible or inappropriate. These are the emergency and the state 
enforced compulsory treatment situations. Although it is some-
times suggested that these cases are examples of implied con-
sent, they really are exceptions to the requirement of consent 
in the sense of a privileged intervention?" 

It is clearly desirable that medical treatment be adminis-
tered to individuals in an emergency situation, even though it is 
impossible to obtain consent because a patient is unconscious 
or temporarily incapable of expressing it. The Commission is 
convinced that the general attitude overwhelmingly favours a 
presumption of saving life or health in a crisis. 
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However the Commission believes that a competent and 
conscious patient should retain the right to refuse treatment in 
an emergency. The definition of an emergency and the attendant 
duties will be discussed below. 

There are other situations recognized by both federal and 
provincial law rendering treatment compulsory. They have to 
do with public health,388  administration of justice, 3" and miti-
gation of damages."' It is not intended to delve into the legiti-
mate scope of state authorized treatment at this time, except to 
point out that specific legislative enactments do form a permis-
sible exception to the consent requirement. 

The Commission recommends: 
(12) that treatment can legally be administered to an indi-
vidual without the necessity of obtaining his consent, in a 
situation of emergency where that individual is incapable 
or unable to express his consent; 

(1 3) that the right of a competent individual to refuse treat-
ment in a situation of emergency be recognized. 

Standards of Administration of Treatment: 
Practice by the Qualified and Unqualified 

In addition to the requirement of consent, it is generally 
assumed that the legality of a treatment intervention depends 
upon its being performed with an acceptable level of skill, 
knowledge and care. This is not only expressly required in the 
Criminal Code duty of those administering treatment, but is the 
basis of the wrongful act in criminal negligence. The Commis-
sion is confident of the utility of such standards and in this 
section wishes to clarify the minimum levels required for crim-
inal law. 

In determining the acceptable standard of conduct for the 
administration of treatment, the overriding criteria are that it be 
fair, reasonable, and reflective of societal expectations. It is, 
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therefore, useful to consider separately the administration of 
treatment by the qualified and unqualified. By "qualified" is 
meant certified by provincial licence to practice any one of the 
health disciplines. 

A. The Acceptable Standard for the Qualified 

For qualified persons, it is established that a "reasonable 
knowledge, skill and care" comprehends their presumed capa-
bility and therefore is that knowledge, skill and care possessed 
by the average licensed person trained to do the same act. Nei-
ther the highest nor the lowest standards are expected. By "av-
erage" is usually meant the customary practice of other similarly 
situated members of the profession. 391  The Commission rejects 
the specific use of the word "average", because of the implied 
impossibility of half of the group to comply. Instead, it favours 
use of the word "competent" to denote a basic level of accept-
ability. This standard presents an acceptable basis of conduct 
which is flexible. Particular difficulties  arise  however with the 
practical application of this standard in high risk cases, and with 
specialists. 

When treatment involves known risks, the standard of care 
is generally higher than when "no such risk can be reasonably 
anticipated." 392  Experimentation or innovative therapies must 
then be administered with greater precaution than known and 
accepted treatments. A flexible approach is desirable with a 
basic minimum standard. 

A specialist is represented as having special skills and ad-
ditional training. It is reasonable that he or she should be ex-
pected to perform at a level reflective of that additional capacity. 
Thus, the Supreme Court of Canada has said that a specialist 
must "exercise the degree of skill of an "average" specialist in 
his field". 393  With the exception of the average requirement, 
there appears no reason why this principle should not be equally 
applicable in criminal law. 

There are other issues in standard of care which are beyond 
the scope of this paper, but one further development should be 
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mentioned. It has been suggested in the United States that a 
"professional" standard of care be adopted over a reasonable 
standard of care. In this way, ". . . practices approved by the 
profession, not necessarily those customarily followed by its 
members, would be controlling". 394  While this approach has nu-
merous advantages, the state of standardization for health dis-
ciplines in Canada is such as to make the idea difficult if not 
infeasible at the present time. 

The Commission recommends: 
(14) that the acceptable minimum standard required for a 
quagied person in the administration of treatment be the 
knowledge, skill and care of a competent similarly qualified 
person performing the same act in similar circumstances. 

B. The Emergency Situation 

The reasonable standard rule indicates a willingness to rec-
ognize relevant circumstantial fàctors as affecting the standard 
of care. An emergency is also a relevant factor, dependent on 
situation and time. In situations of stress and urgency where 
appropriate facilities or personnel are unavailable, it may be 
impossible to render the assistance which might be expected in 
normal circumstances. The question then is, should a different 
standard of care be required in emergency cases? 

The Criminal Code presently provides an exemption from 
the requirement of reasonable knowledge, skill and care "in 
cases of necessity". 395  Assuming that "cases of necessity" in-
cludes the emergency situation, why was the reasonableness 
standard excluded in these cases? Historically, the reasonable-
ness standard was inflexible. A specific exception was thus re-
quired, to allow for treatment by the unskilled in an emer-
gency. 396  Also, it is possible that the moral duty upon those who 
are qualified to administer treatment, to assist in an emergency 
was considered to render the assistance compulsive or invol-
untary and therefore not subject to a societal expectation of 
standard of behaviour. Finally, the exemption might have been 
intended to encourage the rendering of emergency assistance. 
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For whatever reason, this exception is difficult to rationalize 
today. 

The flexible reasonableness standard invokes consideration 
not only of the special circumstances of a case, but also the 
qualifications and capabilities of the individual involved as com-
pared with persons of the same group who are similarly quali-
fied. Thus, it is fair to expect someone specially trained to ad-
minister emergency first aid to perform with greater skill, than 
a dentist happening upon an emergency scene without special 
knowledge of accident victims. Some provinces have already 
enacted legislation exempting physicians from civil liability for 
rendering services in an emergency situation except in case of 
gross negligence. 397  This is, in effect, the applicable standard of 
the criminal law. Maintaining the reasonableness requirement in 
emergencies would be consistent with provincial goals. Com-
mon sense tells us that in these situations, one is expected to 
perform with the reasonable knowledge, care and skill of the 
group to which one belongs, considering all the facts of the case. 
This is the accepted approach in civil law398  and is reflective 
societal expectations. 

The Commission recommends: 
(1 5) that the standard of reasonable knowledge, care and 
skill recommended above apply also in emergency situa-
tions, taking in consideration the particular circumstances 
of the case. 

C. The Acceptable Standard for the Unqualified 

The general approach towards standards of treatment is that 
one must exercise a minimum level of knowledge, skill and care 
with higher standards according to individual qualifications. The 
minimum level is based on the nature of the activity. More dan-
gerous conduct requires greater care and skill. The original idea, 
still evident in the Criminal Code, was that there was to be no 
differentiation between the qualified and the unqualified. 

The rationale for non-discrimination was based on the facts 
that unqualified healers had existed long before licensure. To 
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create a heavier penalty for the unqualified would have meant 
that many, in isolated areas, would have had to go without any 
assistance. However, even in the earliest discussions, opinions 
diverged as to whether the administration of treatment by the 
unqualified should be subject to strict liability. 399  The original 
and legislated intent indicated non-discrimination based on the 
honest exercise of one's knowledge, skill and care within rea-
sonable limits. The evolution of case law shows that the ap-
proach gradually adopted towards the unqualified became one 
of strict liability. 4" This bifurcation developed along with the 
growth of modern medicine as a truly scientific discipline. The 
approach is manifest in the application to unqualified persons 
who administer treatment of the standard of care of the average 
qualified medical practitioner:lip' 

The original non-discriminatory intention was laudable and 
appropriate. However changed circumstances and attitudes 
have resulted in an unfair burden being placed on an unqualified 
person who administers treatment. It is of course highly desir-
able that persons do not engage in potentially harmful conduct, 
when someone with appropriate skills is available: It is equally 
desirable that the principles of the criminal law be applied con-
sistently. Mr. Justice Dickson of the Supreme Court of Canada 
wrote recently: "It is essential for society to maintain, through 
effective enforcement, high —srandards of public health and 
safety. Potential victims of those who carry on latently perni-
cious activities have a strong claim to corisideration. On the 
other hand, there is a generally held revulsion against punish-
ment of the morally innocent. "402 

The utilitarian concern for optimal health care is protected 
in provincial legislation which imposes penalties for unlicensed 
activity within the health discipline statutes. Public interest is 
further protected by a complex control system for drugs and 
other dangerous substances, thus reducing the likelihood of 
administration by unqualified personnel. Many people take ad-
vantage of unlicensed personnel to assist with common ailments 
and are encouraged to do so by the great numbers of self-help 
books. It would be manifestly unfair of society on the one hand 
openly to countenance certain behaviour, but on the other hand 
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to then apply unusually strict standards, when something goes 
wrong through no fault of the actor. 

There should be no criminal liability if an individual does 
not misrepresent his or her qualifications and if someone agrees 
to a popular therapy administered without foresight of harm and 
according to standards of reasonableness. The reasonableness 
standard applies both to the initial undertaking and to adminis-
tration. Naturally, reasonable persons do not carry on activities 
beyond their skills when more appropriate personnel are avail-
able. They do not administer drugs about which they know noth-
ing. If some people purport to have qualifications which they do 
not in fact have, then they should be judged as they have led 
society to believe, and the stricter standard should apply. 

The Commission recommends: 

(16) that the acceptable minimum standard on the unqual-
ified person in the administration of treatment be that of 
the reasonable ordinary person and not that of the qualed 
person; 

(17) that where a person holds himself out as having certain 
qualifications and where the public or the individual treated 
rely on these qualifications, that person be judged accord-
ing to the standard of the qualified person he represented 
himself to be. 

5. The Mental Element 

There is considerable confusion as to the requirement of 
the mental element in the administration of treatment. Although 
this is a problem not peculiar to treatment, but general in the 
Criminal  Code,  reasons for the confusion can be isolated. 

The purpose of offences concerning the administration of 
treatment is dual: socially undesirable conduct which violates 
physical integrity or causes harm must be punished; high stand-
ards of public health and safety must be maintained. By 
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attempting to achieve both purposes through the same means, 
the Code confuses crimes with public welfare or regulatory of-
fences. 403  Because the mental requirement for each of these cat-
egories of offences is different, confusion inevitably follows. 
The situation is further complicated by the non-differentiation 
of the qualified from the unqualified. 

The Commission considers unskilful, dangerous activity as 
a direct threat to fundamental values pertaining to individual 
integrity. There' are many people who engage in potentially dan-
gerous activities on a regular basis. It is desirable that unskilled 
persons who do so incur the risk of criminal liability because of 
the obvious harm which can result. The administration of treat-
ment by the unqualified is an example of this type of activity. 
Yet it is not an example which needs to be differentiated from 
other dangerous acts which any person could perform. Harmful 
acts committed by unqualified persons should fall within the 
general category of crimes against the person, with the mental 
culpability based on the usual rules. 

Administration of treatment by a qualified person is a dif-
ferent situation. For one thing, it is not considered to be wrong 
unless it falls below a certain standard or unless individual in-
terests are violated. The majority of persons who administer 
treatment are qualified. They represent a special category of 
person, because they are recognized as interacting in a unique 
role and as performing a specific activity. When acting in this 
role, the primary societal concern is with the protection of the 
public through the promotion of high standards of care. Gen-
erally, treatment by qualified persons is socially desirable. 

Cases involving qualified health personnel indicate a tend-
ency to presume a culpable state of mind from the grossly neg-
ligent nature of an act. This tendency is reinforced by the dif-
ficulty of proving mental culpability in the ordinary exercise of 
one's skill or calling. Certainly, medical judgments must be 
made honestly or in good faith. 404  This could be evidenced 
though consultation with other professionals. These realities 
must be reflected in the Criminal  Code.  
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As already outlined in this document, a defence of mistake 
of fact negatives mental culpability, provided that the mistake 
is honest and, sometimes, reasonable. The "reasonableness" 
requirement has been invoked in the past to disallow the defence 
in the case of honestly held religious beliefs. 405  Although the 
Commission generally believes that the scope of public danger 
from the exercise of religious belief and the effectiveness of the 
criminal punishment in this area are limited,4" it does not en-
vision a broad protective clause based on religious belief. In-
stead, the Commission urges judicial recognition that "reason-
ableness" is not based on simple majority views. Judicial, 
legislative and private recognition of a belief as permissible is 
a significant factor. Incorporation statutes governing the prac-
tice of medicine, federal income tax laws and accident and 
health insurance policies, all indicate societal acceptance and 
toleration of religious practice and belief which must also be 
evidenced in criminal - law. Moreover, freedom of religion is as-
serted to be fundamental by section 1 of the Canadian Bill of 
Rights . 

6. Safeguarding Persons in Danger: The Duty to 
Treat and Emergencies 

It is clear that in order for the Criminal Code to fulfill its 
function of preserving life, health and other fundamental values, 
it may be necessary to impose legal duties upon some persons. 
For this reason, parents, married persons, and persons in charge 
of others have been obligated to provide necessary medical 
treatment respectively to children, spouses and helpless individ-
uals. Persons who undertake dangerous acts, including medical 
treatment, have to do so with reasonable care and skill. Finally, 
as we have seen, once an act is undertaken, it has to be com-
pleted if failure to do so might be dangerous to life. The Com-
mission entertains no çloubts that these duties are essential to 
achieve the purpose of the Code. Moreover, are they broad 
enough? Are they sufficiently clear so that obligated persons 
understand their responsibilities? Do they reflect societal ex-
pectations? Are they fair and reasonable? 
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A. The Traditional Protections 

The obligation of parents, spouses, and persons in charge 
to provide medical treatment is correlative of the right to med-
ical treatment and to security of the person. This obligation rein-
forces the universal right to health care. 407  Although this has 
usually been interpreted in Canada to mean equal access to 
health care services through government health programs, 408  the 
Criminal Code looks to protective relationships such as the fam-
ily in order to perfect the right for those who, through age, 
institutionalization or disability, cannot independently gain 
physical access to health services. Not only does this reinforce 
present provincial and federal statutory obligations, 409  but it, in 
some instances, extends them. For example, it theoretically as-
sures that treatment will be made available to involuntarily de-
tained mental patients. Nonetheless, the criminal aspect is main-
tained at two levels. First, by requiring the provision of medical 
treatment which is necessary and not merely adequate and sec-
ondly, by making failure so to provide an offence only in case 
of dire circumstances or where life or health is permanently 
endangered. Although prosecutorial discretion may tend to un-
dermine the performances of this duty, the Commission does 
favour its retention. 

The duty upon those who undertake dangerous acts, in-
cluding surgical or medical treatment, has already been dis-
cussed. It was suggested that the practical non-differentiation 
between professionals and non-professionals created an onerous 
burden for the latter group. Although those with special skill 
were indeed differentiated in the early suggested Codes, 41 ° our 
first Code joined the two, probably because of the common dan-
gerous nature of the act. The Commission notes that the Crim-
inal Code does consider that certain disabilities affect the crim-
inal nature of an act. The defence of insanity and provocation 
are good examples. Similarly, the Criminal Code should reflect 
levels of ability, if socially recognized training makes a realistic 
difference in one's knowledge, awareness and skill when un-
dertaking an act. In fact, this would merely codify existing crim-
inal and private case law and accepted societal opinion. 
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Another problem that needs consideration is whether the 
duty attaches only at the time of the performance of the dan-
gerous act or rather as soon as there is a professional undertak-
ing. There is uncertainty at present because the reasonableness 
requirement appears to relate only to the actual administration 
of treatment. However the duty does arise upon the undertak-
ing. Is the expectation that doctors will do everything that is 
reasonably required after they have accepted a patient? Or is it 
only that they administer treatment reasonably? The decision of 
whether and what medical treatments should be administered is 
primarily a question of medical judgment. Generally, any re-
quirements of specific treatments are best dealt with under pro-
vincial legislation, rather than by a general reasonableness 
clause in the Criminal Code  •4" Also, any specifically dangerous 
or hazardous treatments may be the subject of special legisla-
tion. 412  Presently, the duties arising from such legislation may 
give rise to a charge of criminal negligence. Although it is de-
sirable that the Code make clear its expectation that treatment 
be in accordance with federal and provincial laws and profes-
_sional standards, that is not the real purpose of the obligation 
under discussion. The goal of the duty here is the performance 
of dangerous acts with reasonable knowledge, care and skill and 
the completion of what is reasonably required upon an under-
taking to treat. No attempt is here made to impose affirmative 
action outside the established relationship. 

The Code does impose an obligation to act within the doc-
tor-patient relationship, if failure to do so may endanger life. 
With the possible exceptions of an obligation to continue life-
support systems413  and to provide treatment when resources are 
not available, this obligation must be maintained as reflective of 
the requirement that doctors should not abandon their patients, 
once the patient has relied on them for care. It also supports the 
right to health care services, by requiring the doctor who refuses 
to treat to secure alternative sources if failure to treat may be 
dangerous to life. 

The exceptional allocation of scarce resources requires im-
plementation of a mechanism which respects the individual's 
right not to be deprived of life or of security without due process 
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of law. Unfortunately, further comment on the allocation prob-
lem is beyond the scope of this Working Paper. 

The Commission is further of the opinion that the duties of 
reasonable knowledge, care and skill and of fulfilment of an 
undertaking should not only apply when life is endangered. The 
Code seeks to preserve life and health. To delete health from 
these important obligations is not only inconsistent, but under-
mines the protection given the person in the Code. 

The Commission recommends: 

(18) that the substance of the present provisions of the 
Criminal Code concerning duties tending toward the pres-
ervation of life be retained; 

(19) that these provisions be extended to apply also where 
there is a danger of permanent injury to a person's health; 

(20) that the Criminal Code make separate provisions for 
the general duty of reasonable knowledge, care and skill in 
the performance of dangerous acts and for the duty of rea-
sonable knowledge, care and skill in the administration of 
treatment by qualified professionals; 

(21) that the duty of reasonable Icnowledge, care and skill 
apply upon the undertaking of the administration of treat-
ment; 

(22) that an exception to the duty to undertalce or to con-
tinue a treatment be recognized when resources are not 
available. 

B. The Evolution of the Duty in Emergency Situations 

Criminal and tort law have persistently been reluctant to 
found liability on omissions or failure to act. This attitude is 
based on ancient concepts of Conduct 414  and was the subject of 
considerable controversy when the first criminal codes were en-
acted. 415  The prevailing view was thought to preserve the ideal 
of individual liberty and of independence and self-reliance.416 
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An outcome of this principle is that no liability will attach for 
failure to render assistance to persons in emergency. 

This traditional attitude, however, is changing. Canadian 
legislative opinion has increasingly supported an affirmative 
duty to act to save persons in danger or has encouraged such 
action. Most outstanding is the legislation in the province of 
Québec which assures everyone whose life is in peril the right 
to assistance and which imposes a duty to assist on every per-
son, unless it involves danger to himself or a third person or 
there is another valid reason. 417  The legislation is similar to the 
criminal laws of most European countries, 418  and the law of 
some American states. 419  It is backed by compensation to res-
cuers for injury or death. 42° Other provinces have encouraged 
the rendering of emergency assistance by medical practitioners 
by enacting "Good Samaritan" laws, whereby no liability at-
taches to treatment administered unless it is grossly negligent. 421 

 Furthermore, most provinces specifically provide that the ren-
dering of emergency assistance does not constitute the practice 
of medicine. 422  

Judicial opinion has also moved towards the requirement of 
rendering assistance in an emergency, especially when special 
relationships exist. Potential criminal liability was found when 
a doctor did not render emergency services while on call in the 
emergency ward of a hospital, contrary to provincial statutory 
duty. 423  The master of a ship must come to the aid of a passenger 
who has fallen overboard. 424  Hospitals with emergency rooms 
have been required to render emergency aid to all persons in 
peril who arrive at the hospital for assistance. 425  These cases 
indicate a certain degree of judicial willingness to recognize a 
duty to aid, where the public expects and relies on such aid in 
an emergency. 

The doctor-patient relationship has usually been considered 
voluntary. The Code of ethics of the C.M.A. states that a phy-
sician has the right to  refuse a patient, except on the basis of 
colour, religion or political belief. 426  However, the Code further 
provides that the right of refusal does not exist in an emergency 
and that a physician should render all assistance possible where 
an urgent need for medical care exists. 427  Despite these moral 
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obligations, it was documented, in the United States, in the 
1960's that the overwhelming majority of doctors would not stop 
to render assistance when travelling in the community . 428  As a 
result, the "Good Samaritan" laws were passed; but the per-
ception has been that the problem is not solved. Québec and the 
state of Massachusetts have gone one step further by regulating 
the ethical obligation of a physician to render emergency serv-
ices. 429  

Finally, it is inadequate to use nineteenth century philoso-
phy to solve modern problems. The extreme individualism of 
those times has been replaced by a social interdependence which 
is exhibited in collectivist social legislation. Furthermore, the 
Commission thinks that the general public reasonably expects 
assistance when available in an emergency. 

What, then, should be the approach of the criminal law? 
Should the Code impose an affirmative duty to render aid in an 
emergency either upon physicians, professional health person-
nel, or the general public? Consideration of this course of action 
is not new to Canadian law, although opinion either way is no-
ticeably scant. 43° 

The Commission appreciates that "laws are statements of 
public policy and opinion as well as instruments for courts to 
implement and police to enforce. The very passage of a law is 
an act of public definition of what is moral or immoral." 431  It is 
cognizant of the Universal Declaration of Human Rights which 
states that all human beings should act towards one another in 
a spirit of brotherhood. 432  In recognition of these principles and 
of legislative, judicial, ethical and public opinion, the Commis-
sion has concluded that everyone should be obligated at criminal 
law to render assistance in an emergency. 

The effect of this duty would be to require members of the 
public as well as physicians to provide emergency aid when 
confronted with an emergency. Physicians would thus be re-
quired to give medical aid in all circumstances, both inside and 
outside the hospital. An emergency, although incapable of pre-
cise definition, means a set of circumstances which immediately 
threatens a person's life or is likely to cause serious and per- 
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manent injury, if no immediate professional assistance is given. 
The obligation would not establish a doctor-patient or other re-
lationship in the sense of requiring continuing care. The physi-
cian or passer-by would be obligated only to ensure that the 
patient receives reasonable treatment or care in the interval be-
tween the emergency and the provision of relief services. Be-
cause of the exemption in the Medical Acts, 433  there is little 
likelihood of problems, should an out-of-province physician ren-
der assistance. In the case of an emergency caused by a criminal 
act, any injury to the assisting person should be compensated. 

Although the Commission had considered limiting the duty 
to physicians and other health personnel because of the existing 
strong moral obligation upon doctors and other health profes-
sionals and the special placement of trust upon these people by 
the community, it has favoured a broader duty in appreciation 
of existing legislation and the principle involved. The Commis-
sion welcomes public response on this issue. 

The Commission recommends: 
(23) that the Criminal Code recognize the general duty to 
render assistance to an individual in danger where the life 
or health of that person is seriously threatened and the 
circumstances are such that the person is aware of the 
emergency and can provide immediate assistance without 
undue hardship to himself. 
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PART V 

Proposed Solutions and Suggested 
Reform 

1. Summary of Recommendations 

In this Working Paper, the Law Reform Commission has 
primarily sought to preserve societal interests in the preserva-
tion of life, health and personal integrity and in keeping dynamic 
and competent healing professions. Through an examination of 
the present law and of contemporary medical and ethical stand-
ards, it has been shown that the criminal law does not accurately 
reflect either the expectations that individuals have when they 
seek and receive treatment, or the assurances of immunity that 
professionals desire before undertaking treatment. A reconcili-
ation of this differential can be achieved through changes in the 
present law according to the following principles. 

The administration of treatment by qualified personnel in 
the pursuit of continuing life and health is to be differentiated 
from other intrusive acts upon the body of another. The value 
of treatment makes its administration special among offences 
against the person. However, there is still the need to assure 
that this everyday activity be performed according to precise 
and ascertainable criteria in the Criminal  Code.  

Individual rights to security of the person and privacy must 
be protected by the requirement of a knowledgeable consent 
and recognition of the right to refuse treatment. If, through 
either legal or factual disability, an individual is unable to con-
sent, his/her interests must be fairly and accurately represented 
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and protected according to usual legal procedures. However, 
there are situations, such as an emergency, when assisting per-
sonnel should be able to act to preserve life and health despite 
the absence of consent. 

The differentiation of treatment from other offences against 
the person is based primarily on the recognition of the compe-
tence and high ethical standards of our healing professions. At 
the same time, realistic expectations of standards of professional 
care must be implemented. This involves the adoption of a flex-
ible standard based on reasonableness and on the particular cir-
cumstances of each case. 

Because of the dependence of individuals upon health care 
services, the legislators have the obligation to ensure that es-
sential needs will be met, especially if an individual is unable to 
secure the service himself. This obligation has devolved to 
professionals who willingly undertake to provide treatment; but 
the role of legislators continues. Thus, the Criminal Code has 
traditionally required persons to provide treatment if they have 
undertaken to do so or if they are responsible for disabled per-
sons. These obligations should be maintained and expanded, if 
necessary, to guarantee all Canadians a basic security of the 
person. 

These broad principles may best be effectuated through im-
plementation in the Criminal Code of the following recommen-
dations: 

(1) that the administration of treatment continue to be reg-
ulated by the Criminal Code but be distinguished from 
certain other acts of application of force which are con-
sidered to be criminal; 

(2) that the concept of treatment be recognized for the 
purposes of the Criminal Code as a process oriented 
towards the therapeutic alteration of individual health 
conditions resulting from disease, illness, disability or 
disorder; 
that treatment and non therapeutic interventions be 
distinguished by the criminal law, the former being 
considered as prima facie legal; 

(3) 
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(4) that the provisions of the Cri minai Code apply to non-
therapeutic interventions as for any other acts involv-
ing the application of force and wounding, but that a 
defence be available to prevent certain of them from 
constituting a criminal offence; 

(5) that individual consent continue to be recognized as 
one of the essential conditions of the legality of the 
administration of treatment; 

(6) that what constitutes a legally valid consent to treat-
ment, for the purposes of the criminal law, be deter-
mined according to the standards evolved by case 
law; 

(7) that treatment shall not be administered without the 
consent of the individual treated, unless there is or 
has already been a finding of incompetence or another 
specific exception recognized by law; 

(8) that the judicial finding of incompetence be made by 
a Superior, a District or a County Court; 

(9) that decisions regarding non-therapeutic interven-
tions on incompetents, be made by a provincial board 
established for this purpose; 

(10) that the right of a competent adult to refuse treatment 
be specifically recognized by the Criminal Code; 

(11) that treatment shall not be administered against an 
individual's refusal unless there is a finding of incom-
petence or an exception recognized by law; 

(12) that treatment can legally be administered to an in-
dividual without the necessity of obtaining his con-
sent, in a situation of emergency, where that individ-
ual is incapable or unable to express his consent; 

(13) that the right of a competent individual to refuse treat-
ment in a situation of emergency be recognized; 

(14) that the acceptable minimum standard required from 
a qualified person in the administration of treatment 
be the knowledge, skill and care of a competent sim-
ilarly qualified person performing the same act in sim-
ilar circumstances; 
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(15) that the standard of reasonable knowledge, care and 
skill recommended above apply also in emergency 
situations, taking in consideration the particular cir-
cumstances of the case; 

(16) that the acceptable minimum standard for the un-
qualified person in the administration of treatment be 
that of the reasonable, ordinary person and not that 
of the qualified person; 

(17) that where a person holds himself out as having cer-
tain qualifications and where the public or the indi-
vidual treated rely on these qualifications, that person 
be judged according to the standard of the qualified 
person he represented himself to be; 

(18) that the substance of the present provisions of the 
Criminal Code concerning duties tending toward the 
preservation of life be retained; 

(19) that these provisions be extended to apply also where 
there is a danger of permanent injury to a person's 
health; 

(20) that the Criminal Code make separate provisions for 
the general duty of reasonable knowledge, care and 
skill in the performance of dangerous acts and for the 
duty of reasonable knowledge, care and skill, in the 
administration of treatment by qualified profession-
als; 

(21) that the duty of reasonable knowledge, care and skill 
apply upon the undertaking of the administration of 
treatment; 

(22) that an exception to the duty to undertake or to con-
tinue a treatment be recognized when necessary re-
sources are not available; 

(23) that the Criminal Code recognize the general duty to 
render assistance to an individual in danger, where 
the life or health of that person is seriously threatened 
and the circumstances are such that the person is 
aware of the emergency and can provide immediate 
assistance without undue hardship to himself. 
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2. Implementation of Reform: Models for the 
Criminal Code 

Although the implementation of the above recommenda-
tions does not rest on statutory reform alone, the Commission 
is of the opinion that some legislated reforms are necessary. 
Given the desire for precision and a degree of certainty in the 
Code, what legislative framework can best bring about the de-
sired change? There are two possibilities: 

A. The Defence Model: Present Criminal Code Clarified 

As outlined in Part II, the traditional method of protecting 
doctors in the administration of treatment has been through the 
creation of specific defences which counterbalance the general 
inclusiveness of the administration of treatment amongst the 
offences against the person. With changes in the scope of the 
present defences so that the ultimate legality of the proper 
administration of treatment will be certain, this method could 
indeed resolve many of the problems raised in this Working 
Paper. It has the advantage of avoiding the proliferation of spe-
cific offences in the Code, while maintaining the characteriza-
tion of treatment as an application of force upon the body of 
another. The special status of treatment could be recognized. 

However, this method does not resolve all problems asso-
ciated with tying the administration of treatment into the more 
general offences. The mental requirement and causation ele-
ments of the general offences against the person are needlessly 
complicated when attempts are made to equate every day con-
duct of high social utility with sporadic violence against the per-
son. Furthermore, the goal of any legislative change should also 
be to relieve the anxiety and stress of potential criminal liability 
for those who carry on professional activities consistent with 
societal interest in the preservation of life and health. The cre-
ation of a specific offence for the wrongful administration of 
treatment may be a more solid mechanism for achieving this 
goal. However, unless there is included a specific exception, 
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there is no guarantee that the offences against the person might 
not be invoked in serious cases. 

B. The Offence Model: The Preferred Solution 

The second alternative is to create a specific offence for 
wrongful administration of treatment. This would practically 
take treatment by qualified personnel out of the operative effect 
of the general offences against the person, in a way somewhat 
similar to the present mechanism for abortion. However, it may 
be desirable to exempt treatment specifically as done in West 
Germany. A sub-part could thus be created within the Criminal 
Code 's  Offences Against the Person, to deal specifically with 
the administration of treatment. It would include the present 
abortion provisions. 

A number of reasons operate to make this model the fa-
voured one. First, it follows the very simple principle that dif-
ferent cases should be treated differently and like cases the 
same. The Criminal Code has traditionally created specific of-
fences for the regular performance of similarly dangerous acts 
such as the operation of motor vehicles and maritime vessels. 
The Code has already leaned this way in treatment through the 
creation of specific duties, the breach of which is a general of-
fence. The clarification of an offence for wrongful administration 
of treatment would serve to equate this activity with similar 
conduct regularly performed in society, and rarely criminal in 
terms of culpability. Second, the differentiation of treatment in 
this way more realistically reflects the value of treatment to 
society and the basic trust individuals place in the competence 
of the practising health professions. Third, the separation of 
treatment is the only sure method of minimizing the confusion 
created by its inclusion in the more general offences. A new 
section could codify the existing and desirable law with regard 
to treatment, thus creating an exclusivity, as in the abortion 
provisions. Fourth, the inclusion of all the criteria for the lawful 
administration of treatment as elements of an offence would 
desirably place a heavier burden of proof on the Crown. Fifth, 
it would no longer be necessary to raise a defence based on the 
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character of the act itself, thus implying more forcefully the 
basic legality of treatment. 

To conclude, the Commission favours the drafting of a new 
offence for the wrongful administration of treatment. Part VI of 
the Criminal Code would have a new sub-part entitled "Treat-
ment" which would include abortion and other provisions per-
taining to the medical environment. The substance of the new 
offence would be based on the recommendations discussed 
above. The basic content of the new provision and the necessary 
amendments to the Code are indicated in the following draft 
legislation. 

3. Draft Legislation 

This outline of legislation is only tentative and put forth to 
focus discussion. It does not represent the final view of the 
Commission, nor the co-ordination result of all proposed legis-
lation emanating from the Protection of Life Project. A more 
complete and comprehensive draft will follow in the Report to 
Parliament on these issues. 

Moreover, the Commisson does not at present make spe-
cific recommendations as to penalties and sentences for the 
same reasons. 
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DRAFT LEGISLATION 

Section 45 — Surgical 
Operations 
Deleted from Code 

EXPLANATORY NOTES 

This section is not suffi-
ciently broad to cover all treat-
ment. Moreover it is ambiguous 
as to scope. The justification 
based on those who perform op-
erations as persons in authority 
is unwarranted. The more gen-
eral defences provide adequate 
protection. 

Duties Tending to Preservation of Life and Health 

Section 197 — Duty of 
Persons to Provide 
Necessaries 
Unchanged 	 This section creates an ob- 

ligation upon parents, spouses, 
and persons in charge of help-
less individuals to provide the 
necessaries to life and health. It 
is fully consistent with the pol- . 
icy of this Worlcing Paper. 

Section 198 — Duty of 
Persons Undertaking Acts 
Dangerous to Life or Health 

Every one who does any 
act that may endanger the life of 
another person or is likely to 
cause the health of another per-
son to be injured permanently, 
is under a legal duty to have and 
to use reasonable knowledge, 
skill, and care in so doing. 
96 

The exclusion of the refer-
ence to administration of sur-
gical and medical treatment 
from this section, does not ne-
gate the duty of reasonable 
knowledge, skill and care upon 
qualified or unqualified person 
administering treatment. 



The duty for the qualified 
person appears in the new sec-
tion 251.1. Others fall within 
this section's general duty. The 
exclusion of the present exemp-
tion for cases of necessity af-
firms the Coin mission  view that 
reasonableness should also ap-
ply in these cases, with recog-
nition of a flexible standard that 
is appreciative of the circum-
stances. "Lawful" acts referred 
to in section 198, is deleted to 
clarify that the duty applies to 
all acts. Danger to health is 
added to be consistent with sec-
tion 197 and to re-affirm the 
Code's purpose of protecting 
both life and health. 

Section 199 — Duty of 
Persons Undertaking Acts 

Every one who undertakes 
to do an act is under a legal duty 
to do it, if an omission to do so 
is or may be dangerous to life or 
causes or is likely to cause the 
health of another person to be 
injured permanently, unless 
there is lawful excuse for not 
doing the act. 

Section 199.1 — Duty of 
Persons in an Emergency 

Every one is under a legal 
duty to render assistance to an-
other in an emergency, when 

The new proposed draft, 
broadens the duty to include 
protection of health. The addi-
tion of lawful excuse and justi-
fication  opera tes  to free some-
one from a duty to complete 
when the reason for non-com-
pletion is due to a lack of re-
sources or other cause beyond 
the control of the person under-
taking to do the act. 

This new section imposes a 
duty to give assistance in an 
emergency situation. 
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life or health is seriously threat-
ened and the circumstances are 
such that there exists knowl-
edge of the emergency and that 
the assistance can be immedi-
ately provided without undue 
hardship, justification or lawful 
excuse. 

Treatment 

Subsection 251.1(1) — 
Treatment not Harm 

The administration of treat-
ment by a qualified health per-
son does not constitute bodily 
harm or physical injury within 
the meaning of this act, pro-
vided it is reasonable in all the 
circumstances of the case and 
consistent with the provisions 
of this section and of section 
251.2. It attempts to set out the 
standard of duty developed by 
the case law and leaves the ap-
preciation of the particular cir-
cumstances of the case to the 
trier of fact. 

This frees the administra-
tion of treatment from the op-
eration of the moral general 
offences against the person in 
most cases. It reflects the view 
of the Commission that treat-
ment should be differentiated 
from other acts constituting the 
application of force on the body 
of an individual. 

Subsection 251.1(2) — 
Qualified Health Person 

For the purposes of this 
section, a qualified health per-
son includes every one who is 
entitled to practice any of the 
healing sciences by provincial 
law. 

Subsection (2) distin-
guishes the qualified from the 
unqualified, on the basis of pro-
vincial law. 
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Subsection 251.2(1) — 
Wrongful Treatment 

A qualified health person 
wrongfully administers treat-
ment to another when 

(a) treatment is adminis-
tered without that person's 
consent or contrary to that 
person's refusal, or 
(b) treatment is adminis-
tered without the knowl-
edge, skill and care which 
would normally be used by 
another competent simi-
larly qualified person, or 
(c) the administration of 
treatment is unreasonable 
in the circumstances. 

This subsection incorpo-
rates the elements of reasona-
bleness as in present section 45. 
The addition of consent and re-
fusal of treatment serves as 
clarification of present law. The 
addition of the competency 
standard makes clea r  that it is 
a professional standard. 

Section 251.2(2) — 
Exceptions 

Treatment may be admin-
istered without a person's con-
sent when, in the case of emer-
gency that person is incapable 
of expressing consent, when that 
person is adjudged incompetent 
or there is another exception 
recognized by law. 

The purpose of this section 
is to facilitate treatment of those 
unable to consent, to express 
their consent, and in special 
cases recognized by law. 
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Subsection 251.2(3) — 
Incompetency 

A person is incompetent to 
consent to treatment if a finding 
to that effect has been made by 
a superior, district or county 
court. 

Subsection 251.2(4) — Non-
therapeutic Interventions on 
Incompetents 

All decisions regarding non-
therapeutic interventions upon 
persons found to be incompe-
tent under subsection (3), shall 
be made by a provincial board 
appointed or designated by the 
Minister of Health. 

This assures to incompe-
tents full protection of the per-
son and assures the principle of 
valid consent as a prerequisite 
to treatment. 

This subsection establishes 
a board to make decisions for 
incompetents when there is to 
be no therapeutic benefit from 
intervention. This section is not 
complete in itself but must be 
read in conjunction with the def-
initions in the present section 
251 (abortion). The Commis-
sion, however, expresses no 
views or comments on the pres-
ent section 251. 
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