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Foreword 

The subject of this Working Paper is the jury in crimirial 
proceedings. Trial by jury is a fundamental institution, a veri-
table "rock of ages", in our system of criminal justice in 
Canada. The Law Reform Commission cc:includes that there is 
good reason — historic, political, intellectual and pragmatic — 
to retain the jury system with but few substantial changes. 

In terms of criminal proceedings, however, the jury like 
several other Canadian legal institutions and subjects, evinces 
and survives a constitutional fissure. That is to say, the hold-
ing of a criminal trial by a court composed of judge and jury in 
Canada invokes the legislative jurisdiction both of Parliament 
and of the provincial legislatures. To Parliament, section 91 of 
The British North America Act extends exclusive legislative 
authority to all matters coming within the following class of 
subject: 

27. The Criminal Law, except the Constitution of Courts of Criminal 
Jurisdiction, but including the Procedure in Criminal Matters. 

According to section 92 of the same Act, in each province the 
Legislature may exclusively make laws in relation to matters 
coming within the following class of subject: 

14. The Administration of Justice in the Province, including the 
Constitution, Maintenance and Organization of Provincial Courts, 
. . . of Criminal Jurisdiction . . . 

At what point the administration of justice, including the 
constitution, maintenance and organization of a court of 
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criminal jurisdiction composed of a judge and jury leaves off, 
to be replaced by the procedure in criminal matters, may 
sometimes be difficult to divine. Yet, some aspects of con-
stituting, maintaining and organizing a court Composed of a 
judge and jury seem clear. For example, designating the lists 
or sectors of the population from whom prospective jurors are 
summoned, and fixing and paying remuneration for jury ser-
vice are surely matters of provincial jurisdiction. Once the 
court composed of a judge and jury is constituted and or-
ganized, determining the order in which counsel and the judge 
shall address the jury, and designating what materials the jury 
may take into their deliberations are clearly incidents of the 
procedure in criminal matters. 

The Commission is, however, well aware that, in treating 
the jury as an integrated subject, there are several of the 
recommendations in this Working Paper which cross over the 
line into provincial jurisdiction. Some of the changes 
suggested may be in matters in which both the Parliament of 
Canada and the provincial legislatures have jurisdiction to 
legislate. At this time, however, there is no constitutional 
conflict of competing jurisdictions largely because Parliament 
has, by section 554 of the Criminal Code,•  expressed itself to 
be content with juror qualifications according to the laws in 
force for the time being in the provinces. 

Confronted with the interesting task of dealing with the 
jury in criminal proceedings as an integrity, and not wishing to 
blunder insensitively into matters of provincial jurisdiction, we 
have kept in mind the 1975 and 1976 Proceedings of the 
Uniform Law Conference of Canada in regard to this subject. 
The amendments which we respectively adopt and tentatively 
recommend, then, are intended to provide for uniformity 
across Canada wherever possible. They are intended to main-
tain the integrity of the jury system, in criminal proceedings 
despite its constitutional fissure. 
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Introduction 

In a trial by jury, twelve people are chosen at random to 
decide the fate of a fellow human being. They are placed in an 
unfamiliar setting and required to observe solemnly the unfold-
ing of a real life human drama. They deliberate in secret. They 
return a verdict for which they are not required to give 
reasons. They then fade anonymously back into their every-
day lives. It is little wonder that the jury has been described 
as "an exciting experiment in the conduct of serious human 
affairs". 1  

For centuries lawyers, judges, scholars and others have 
debated the merits, and more recently the essential charac-
teristics, of this "exciting experiment". Indeed of all our in-
stitutions of government, it perhaps evokes the greatest pas-
sion. It has been the subject of the most extravagant praise 
and the most vitriolic criticism. 2  The famous English jurist, Sir 
William Blackstone, called the jury "the glory of English law" 
and claimed that trial by jury is "the most transcendent 
privilege which any subject can enjoy". 3  Lord Camden as-
serted that, "Trial by jury is indeed the foundation of our free 
constitution; take that away, and the whole fabric will soon 
smoulder into dust". 4  On the other hand, it has been said that 
the jury system ". . . puts a ban upon intelligence and hon-
esty, and a premium' upon ignorance, stupidity, and perjury. It 
is a shame that we must continue to use a worthless system 
because it was good a thousand years ago" . 5  Hermann 
Mannheim, an eminent criminologist, noted of trial by jury 
that "almost its only consoling feature is the thoroughness of 
its decline".6 



We are satisfied that the institution of the jury performs a 
number of valuable functions in the criminal justice system. 
Our views on the value of the jury are shared by the Canadian 
public, trial judges across the country and jurors themselves. 

In April, 1977, we commissioned the Canadian Institute of 
Public Opinion, the organization which conducts the Gallup 
public opinion polls in Canada, to conduct a survey of the 
public relating to the jury. 7  General public support for the jury 
system can be inferred from the responses to this survey 
questionnaire. 

We also sent a survey questionnaire to Canadian trial 
judges to obtain their views on the criminal jury. 8  While many 
judges felt that particular aspects of jury trial could be im-
proved (many of these suggestions are embodied in our re-
commendations) their overall vieW of thé jury was very 
favourable. 

Our third survey, a survey of Canadian jurors, 8  revealed 
that the strongest supporters of the jury system are those who 
are perhaps in the•  best position to assess its merits — the 
jurors themselves. A favourable overall view of the jury sys-
tem was held by 96 per cent of the jurors responding to our 
survey. 

We concluded from our study that the jury system should 
be retained. We also concluded that the present major charac-
teristics of the jury should be retained; namely, that it should 
continue to be composed of twelve people and it should con-
tinue to be required to reach its verdict by a unanimous vote. 
However,  • in this working paper we have recommended 
numerous changes in our system of jury trial which, we think, 
would substantially improve it. For example, in the chapter on 
"Jury Selection", we recommend broadening the categories of 
people who are liable for jury service and recommend chang-
ing the procedure of jury selection so that juties will more 
nearly represent a random cross-section of the community. 
The personal well-being of jurors seems at times to be ne-
glected under the present practices. In the chapter on "Prelimi-
nary Matters", we recommend increased protection of the 
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jurors' employment, a system to ensure that jury duty is not a 
financial hardship for jurors, and a more effective orientation 
program for jurors so that they can discharge their respon-
sibilities fully informed and without anxieties about the un-
familiarity of the process. In the chapter "Judge's Charge to 
the Jury", we recommend changes, such as the use of spe-
cially prepared guidelines in explaining the law to the jury, 
which should ensure that the jury adequately understands the 
facts of the case and the law to be applied to the facts. Our 
recommendations relating to "Special Procedures during 
Trial", such as permitting jurors to take notes during the trial, 
should facilitate the jurors' understanding of the case and 
perhaps minimize the discomfort of the unfamiliar surround-
ings. Similarly, our recommendations in the chapters on "Jury 
Deliberations" and "Jury Verdicts", relating to such matters 
as the materials the jury may take into the juryroom to assist 
them in their deliberations, the procedure for reviewing the 
evidence if the jury requests it, jury secrecy, polling the jury 
and impeaching the jury's verdict, while they cannot be de-
scribed as far-reaching or major, should render the law in this 
area more uniform and certain, and should ensure that the jury 
is not unnecessarily hampered in discharging its respon-
sibilities. 

At least two significant matters relating to jury trial are 
not covered in this working paper. First, we have not dealt 
with the general question of the classification of offences. 
Clearly criteiia should be developed to distinguish between 
those offences for which a jury trial should be mandatory, 
those for which it should be discretionary and those for which 
it should be prohibited. The present classification of offences 
does not appear to reflect the consistent application of any 
underlying principles. However, the classification of offences 
involves considerations other than whether the pailicular of-
fence should be tried by jury, such as the extent of pre-trial 
discovery and trial procedure, and therefore such a study must 
be a culmination of our work on criminal law and procedure. 

Another area relating to the jury and not dealt with in this 
report is jury system management: the operation of the jury 
pool, jury panel size, summonilig jurors, juror comfort and the 
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procedure for exercising challenges. Undoubtedly, improving 
the usage of the jurors' time is important to the effective 
operation of the jury system; however, since the most effec-
tive means of dealing with the day-to-day administrative mat-
ters relating to the jury is likely to vary from district to 
district, and certainly involves a matter about which lawyers 
have little or no expertise, it seemed appropriate to leave a 
study of this aspect of the jury system to some other body 
more directly accountable to jury clerks and court adminis-
trators. 

To assist us in evaluating the present practices relating to 
trial by jury, we undertook a number of empirical studies, 
including the surveys mentioned above. Our present percep-
tion about the jury in Canada consists almost entirely of 
folklore, common sense and anecdotal experience. These 
studies were modest in design and were not intended to pro-
vide us with definitive answers to the difficult issues relating 
to the jury. However, they were very helpful to us in for-
mulating our recommendations. These studies will be pub-
lished in one volume, a Study Paper, titled "The Jury", of 
which limited distribution will be accorded to federal and 
provincial justice ministries and law reform bodies in Canada. 
It will be available from our library on an inter-library loan 
basis. 
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II  

Functions of the Jury 

What purposes are served by having twelve untrained 
persons determine the guilt or innocence of the accused in a 
criminal trial? Obviously, any study on jury reform must begin 
with an articulation of the functions of the jury. Once what is 
expected of the jury is clarified, a judgment can be made 
about how well the jury is fulfilling its role, and about the 
changes necessary in our present rules and practices to ensure 
that it achieves its functions as nearly as possible. 

Given the long and rich history of the jury, its significance 
in our criminal justice system, and the fact that so many 
jurists regard trial by jury as a fundamental right, a definitive 
answer to the question of what are the jury's functions is 
surprisingly elusive. In this chapter we review, however, the 
major functions which can be assigned to the jury. We think 
that the jury's discharge of these functions justifies its reten-
tion. The recommendations for changes which we make in the 
remainder of this working paper should, if implemented, 
further assist the jury to discharge these functions. 

A. The Jury as Fact-Finder 

In a trial by jury, after all the evidence has been pre-
sented, the judge instructs the jury on the relevant legal doc-
trine. The jury then retires to deliberate. It determines the 
relevant facts and applies the law to them in reaching its 
verdict. Thus, whatever other functions are assigned to the 
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jury, it is clearly assumed to be capable of making an accurate 
determination of the facts. Indeed, some commentators allege 
that the most compelling  justification for retention of the jury 
is that it is a better fact-finder than the judge. For example, 
Lord du Parcq has asserted that "when questions of fact have 
to be decided, there is no tribunal to equal a jury"." Lord 
Halsbury said: "As a rule, juries are in my opinion, more 
generally right than judges."" It has even been contended that 
the jury was "adapted to the investigation of truth beyond any 
other [system] the world can produce". 12  

Several characteristics of the jury account for its fact-
finding ability. First, a jury brings to bear on its decision a 
diversity of experiences. The evaluation of practically every 
item of evidence involves making judgments about human 
behaviour: the likelihood that the witness could have perceived 
and remembered what he or she relates to the court, the 
likelihood that in the circumstances of the case the witness is 
being sincere, the possible motivations of the parties, their 
character, habits, and their responses to a wide range of cir-
cumstances. By and large, the trier of fact must make these 
judgments on the basis of his or her personal experiences. The 
collective experience of the jury, it can be argued, represent-
ing a spectrum of society, provides a much better basis for 
making these kinds of judgments than the experiences of a 
judge alone. 

Second because the jury deliberates as a group, it has the 
advantage of collective recall. Different items of evidence will 
have a different impact on each juror. What was insignificant 
and forgotten by one juror, will be significant to another, and 
will be remembered. Thus during the jury's deliberations it is 
likely that all relevant facts and their significance will be 
considered by the jury. 

Third, the jury's deliberative process contributes to better 
fact-finding because each detail is explored and subjected to 
conscious scrutiny by the group. In this context a group 
decision-making process is generally more satisfactory than 
that of a single person because it must be oral and audible 
without any issues being only mentally, and therefore silently, 
taken for granted. 
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Because the jury's deliberations cannot be recorded and 
because there is generally no way of determining the accuracy 
of the jury's verdict, it is very difficult to test directly the 
competence of the jury. A few studies have been undertaken, 
however, which at least indirectly shed some light on the 
jury's fact-finding ability. 

A most thorough and ambitious empirical study on the 
jury is The American Jury by Harry Kalven and Hans Zeisel." 
This book represents the culmination of years of careful study 
of the jury undertaken under the auspices of the University of 
Chicago Jury Project. The research reported in the book was 
not designed as a study of the competence of the jury; the 
purpose of the study was to find an answer to the question, 
"When do trial-by-judge and trial-by-jury lead to divergent 
results?" The information collected for the study, however, 
permitted the authors to draw a conclusion about the jury's 
competence. Indeed, based on inferences they drew from their 
data, the authors concluded that the results of their study 
were "a stunning refutation of the hypothesis that the jury 
does not understand the case"» 

Further support for the proposition that lay persons can 
understand and evaluate litigious evidence comes from exper-
iments using simulated juries. For example, one experimenter . 

 used mock juries in order to test empirically the relationship 
between judicial instructions on insanity and jury verdicts." 
She showed videotaped trials to the mock juries and recorded 
their deliberations. Although it was an incidental aspect of her 
study, a review of the recorded jury deliberations led her to 
the conclusion that even in fairly complex cases involving 
expert evidence, the juror understands and evaluates the tes-
timony. She found that, "The jurors [in their deliberations] 
relied very heavily on the record. They reviewed every piece 
of evidence presented during the trial. . "16  It is probably fair 
to conclude that if juries who have no responsibility for the 
ultimate disposition of a real case thoroughly review and 
evaluate the evidence, it is likely that real juries do the same. 

The view that jurors are competent fact-finders is shared 
by the vast majority of Canadian judges. In our survey of 
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judges, 92 per cent felt that juries generally understood the 
evidence. 

While the replies of jurors who took part in our survey of 
jurors to questions about how difficult the case was and 
whether they understood it naturally only provides us with 
their perceptions of these matters, it is clear that the jurors in 
our sample thought they understood the presentation of the 
evidence. The evidence was found easy to understand by 90 
per cent of the jurors, while 88 per cent felt that juries gener-
ally are able to understand and evaluate the evidence. 

Finally, we might note that the general educational level 
of jurors has been rising dramatically. Our survey of jurors 
revealed that 60 per cent of jurors had a grade 11 or better 
education. Only 4 per cent had grade 6 or less. 

B. The Jury as the Conscience 
of the Community 

Two important purposes of the law sometimes conflict. 
On the one hand, the application of the law must be certain in 
order to permit people to plan their affairs on the basis of it 
and to deter them from engaging in activity which it pro-
scribes. Thus, the law must be stated in general terms so that it 
clearly applies to a wide variety of situations. On the other 
hand, the law must apply in individual cases in a mariner that 
ensures that disputes are resolved equitably. While in the vast 
majority of cases a general rule of law, founded upon proper 
policy, will lead to the equitable resolution of individual dis-
putes, it might not do so in all cases. Since all factual situa-
tions cannot be foreseen in formulating general rules of law, 
invariably cases will arise in which a rigid application of the 
law will lead to an inequitable result. In criminal law this 
dilemma is recognized to some extent by providing the pros-
ecutor with a limited discretion to decide what offences with 
which to charge the accused or, in some instances, to decide 
whether or not to proceed with the case. Furthermore, judges 
are able to reconcile these interests in some individual cases 
by granting the accused an absolute or conditional discharge. 
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Many jurists argue, however, that in serious cases it is the 
jury who must retain the ultimate responsibility for dispensing 
equity. 

Whether the jury should be retained in order to fulfill this 
function can be determined only after we have the answers to 
two questions. The first is a pragmatic question: what evi-
dence is there that the jury exercises its equitable jurisdiction 
in a way which conforms to shared notions of community 
fairness? The second question involves essentially a value•
judgment: whether the value of flexibility which the jury in-
jects into the application of the law outweighs the danger that 
this kind of ad hoc decision-making will lead to uncertainty 
and unequal treatment before the law? 

Supporters of the jury contend that it departs from a strict 
application of the law in those cases in which, because of the 
particular facts of the case, a strict application would lead to 
an unjust result. On the other hand, detractors of the jury 
argue that the jury, when it departs from a strict application of 
the law, does so largely on the basis of emotional responses 
and personal prejudices. This issue can be resolved only when 
we know exactly what extra-legal factors the jury considers in 
reaching its verdict. The studies done to date, while far from 
conclusive, do suggest, however, that in the majority of cases 
in which the jury appears to depart from a strict application of 
the law, it does so because it is bringing to bear on the 
decision broad community sentiments of fairness. 

The strongest support for the argument that the jury in 
reaching its verdict considers matters of equity comes from 
the University of Chicago Jury Project, as reported in The 
American Jury. The authors of that study, by comparing the 
verdicts of juries with the verdict the judge presiding at the 
trial would have given, found that in 25 per cent of the cases 
the jury gave a different verdict than the judge would have 
given. In the vast majority of the cases, the jury acquitted 
when the judge would have convicted. Based upon a ques-
tionnaire completed by judges presiding at the trials, the au-
thors postulated that the reasons the jury acquits when the 
judge would have convicted included: the accused in the case 
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was subject to some unfairness, such as being the only one 
charged in a situation where many were clearly guilty or being 
badly mistreated by the police; the accused had already suf-
fered a great deal as a result of the commission of the crime; 
the degree of moral blameworthiness of the accused was small 
because the victim contributed to the commission of the crime 
or because the accused was acting totally out of character; 
and the harm the accused occasioned in the commission of the 
offence was trivial. The authors of the study concluded that 
the jury's "revolt" from the law was a minor one, but that it 
played an important role in "correcting" the law in cases 
where a strict application would lead to an unjust result. 17 

 They also noted that the modifications that the jury makes in 
the laW are slight and in most cases too subtle to be codified." 
Many other experimental studies tend to support the conclu-
sion that in most cases the jury appears to bring to bear on its 
decision a sense of justice shared by the larger community." 

Thus, while it would be impossible to quantify the extent 
to which jury verdicts' reflect the jurors' sense of equity as 
opposed to their prejuclices, , practical studies, as well as the 
anecdotal experience of many lawyers and judges, tend to 
suggest that when the jury deviates frotn a strict application of 
the law it most often does so in a manner consistent with 
shared community notions of equity. There is, of course, no 
way in which the value of this flexible application of the law 
can be carefully weighed against the danger that it introduces 
uncertainty and unequal treatment (to the extent that some 
accused are tried by juries and some are not and to the extent 
that different juries might decide a case differently) into the 
law. However, we think that on the evidence we have before 
us a case can be made for retaining the jury on the ground 
that it ensures, to some extent, the just resolution of, indi-
vidual cases. 

The results of our survey of the Canadian public suggest 
that the majority of Canadians view the jury as a means of 
bringing community values to bear on judicial decisions. 

Also in our survey of Canadian judges we asked trial 
judges to rank the features of jury trials in order of their 
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importance. The response "The jury is a good way of infusing 
community values into a trial", received second highest 
ranking. 

C. The Jury as the Citizen's Ultimate 
Protection Against Oppressive Laws and 
the Oppressive Enforcement of the Law 

The function of the jury discussed above involved the jury 
in ignoring the strict application of the law in order to bring to 
bear on the criminal process community notions of fairness. 
That function of the jury arises from the impossibility of draft-
ing general statements of the law which will lead to equitable 
results in all cases. The function of the jury discussed here 
also involves the jury in ignoring the strict application of the 
law. The reason, however, is slightly. diffèrent, namely, that 
the law sought to be applied does not Conform to the common 
morality of the community, or is being used by the State in an 
oppressive fashion. Whereas the former function of the jury 
might be justified by a theory of the judicial process, this 
function views the jury primarily as a political institution. 

The jury has perhaps been most eloquently and vocifer-
ously defended as the champion or palladium of liberty and as 
the citizens' ultimate protection against arbitrary law enforce-
ment and oppression by the Government. The sentiments of 
Sir Patrick Devlin are typical of those who defend the jury on 
this ground: 

Every jury is a little parliament. The jury sense is the parliainen-
tary sense. I cannot see the one dying and the other surviving. The 
first object of any tyrant in Whitehall would be to make Parliament. 
utterly subservient to his will; and the next to overthrow or diminish 
trial by jury, for no tyrant could afford to leave a subject's freedom in 
the hands of twelve of his countrymen. So that trial by jury is more 
than an instrument of justice and more than one wheel of the constitu-
tion: it is the lamp that shows that freedom lives." 
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This view of the function of the jury has, of course, its 
detractors. Glanville Williams has written: 

The assumption that political liberty at the present day depends 
upon the institution of the jury, though still' repeated by English 
lawyers in addresses to foreign visitors, is in truth merely folklore — 
of a piece with the theory that English liberty depends on the separa-
tion of powers, or (as opinion at one time had it) upon the absence of 
an organised police force. 2 ' 

Whether historically the jury was perceived as having the 
right to nullify the law has been the subject of much debate. 22 

 However, since 1670, when it was held in Bushnell's Case 23  
that the jury could not be punished for acquitting the accused 
even though the judge might feel that the jury's decision was 
not in accord with the law, it is clear that the jury has had the 
power to nullify the law. Even though the jury is instructed to 
apply the law as explained to them by the judge to the facts as 
they find them, they deliberate in secrecy, they return only a 
general verdict, and their decision cannot be reversed by a 
judge. 24  When they return a verdict of acquittal, it is never 
known whether they found facts consistent with the accused's 
innocence, or entertained a reasonable doubt as to guilt, or 
simply refused to apply the law. 

Should the jury be retained because it has the power to 
acquit if it concludes that the law being applied is immoral or 
oppressive even if the law and evidence would appear to 
justify a guilty verdict? 

We think that a case can be made for retaining the jury 
because of its ability to nullify what it regards as oppressive 
laws. Even though the number of cases in which the jury acts 
as a check upon arbitrary government or the arbitrary en-
forcement of the law is small, the protection is an important 
one and is applied in cases of great public importance. As 
well, the publicity attendant upon a jury acquittal in the face 
of an oppressive act of the state is itself a deterrent to arbi-
trary conduct on the part of state officials. The resulting public-
ity alerts the public to possible abuses of power. It is also 
symbolic of the fact that centralized government power must 
be exercised in a way which is ultimately responsive to the 
community's needs and values. 
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Concern  is sometimes expressed that the jury's power to 
nullify the law will lead to a number of dangers: that twelve 
people will be able to frustrate the wishes of the representa-
tives of the majority; that the jury may not appreciate the 
societal significance of the law they are asked to apply; that 
the law will not be applied uniformly across the country; and 
that the exercise of such power will lead to unequal treatment 
before the law as some accused persons are acquitted by a 
particular jury while others are convicted of the same crime 
committed under similar circumstances by another jury. Ex-
peiience, however, has shown that these dangers are not seri-
ous. In the great majority of cases the jury obviously applies 
the law. And in the rare case where it, in effect, nullifies the 
law, the social good caused by such a "revolt against the law" 
outweighs whatever dangers may arise. 

D. The Jury as an Educative Institution 

Jury service requires the public' to participate directly in 
an important governmental process. This has a number of 
significant consequences: it informs people about the workings 
of the criminal justice system; it educates them about the aims 
of the penal system and the values of procedural due process; 
it engenders a sense of efficacy among the public by permit-
ting them directly to influence the implementation of the crim-
inal law and to do so on an equal basis with everyone else; it 
reaffirms  the  duties each individual owes to society; it com-
pels judges and lawyers to proceed in a manner understanda-
ble to lay persons; and, by permitting people to view and 
participate in the system firsthand, the jury decreases the 
mystique of the criminal justice system and increases its ac-
ceptability. 

How well does jury service perform those educative func-
tions? Is the jury worth retaining for this purpose? This is a 
rather difficult question upon which to obtain direct evidence. 
However, the results of the questionnaire surveys we con-
ducted, permit at least a probable inference to be drawn that 
jury service does perform a valuable educative function. 
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First, it is worth noting that a substantial number of 
people have either served on a jury or know someone who 
has. It appears from our survey of the public that in Canada 5 
per cent of the adult population has served on a jury in a 
criminal trial. An additional 29 per cent of the population 
knows at least one other person who has been on a jury. 
Assuming that jurors relate their experience to at least some 
of those with whom they come in contact, one could conclude 
that about a third of the population has had some direct or 
indirect contact with the criminal jury. 

Our survey of jurors also revealed that serving on a jury 
resulted in people acquiring a generally more favourable at-
titude toward aspects of the criminal justice system. Com-
pared with people prior to serving, people after serving were 
slightly less likely to believe that a person could be wrongfully 
convicted by a jury; slightly more likely to feel that a jury is 
more likely to arrive at a fair and just verdict than a judge; 
and slightly more likely to believe that the courts are fair. Two 
observations should be made about these results. First, since 
jurors were overwhelmingly positive in their ratings of the 
overall jury system even before serving, the increase in their 
positive attitudes after serving is only slight. Second, those 
persons who were called for jury duty, but who did not actu-
ally serve on a jury during their term of jury duty, tended to 
be slightly less favourably disposed, overall, towards jury 
duty. (As we describe later in this working paper, this finding 
points up the necessity of attempting to reduce the inconveni-
ence of jury duty to those who are summoned but who do not 
actually serve on a jury.) 

The argument is sometimes made that whatever value jury 
service is to those who serve, they are still likely to have a 
negative impression of the experience because it is such an 
inconvenience to most people. Our survey revealed, however, 
that only a small percentage of jurors found jury service to be 
an inconvenience. It was found to be a great inconvenience by 
5 per cent, and somewhat inconvenient by 23 per cent, but 73 
per cent reported that it was only a slight inconvenience or no 
inconvenience at all. Our recommendations, if implemented, 
should further reduce the inconvenience and tribulations of 
jury service. 
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Finally, it is interesting to note that trial judges, who 
might be expected to have from experience a good sense of 
the effect of jury service on those who have served, in ranking 
the positive features of jury trial, ranked first the fact that the 
jury "involves the public in the work of the criminal justice 
system and serves to educate them." 

E. The Jury's Role in Legitimizing 
the Criminal Justice System 

Many commentators suggest that there is a relationship 
between the jury system and the pub.lic's acceptance of legal 
decisions as fair, proper and just. For example, Lord John 
Russell has asserted, "It is to trial by jury . . . that the 
Government mainly owes the attachment of the people to the 
laws — a consideration which ought to make our legislators 
very cautious how they tamper with the mode of trial by new 
trifling and vexatious enactments." 25  Sir James Stephen wrote, 
‘,. . . trial by jury interests large numbers of people in the 
administration of justice and makes them responsible for it. It 
is difficult to over-estimate the importance of this. It gives a 
degree of power and of popularity to the administration of 
justice which could hardly be derived from any other 
source. ,,26 

Public acceptance or legitimacy is undoubtedly an overrid-
ing value of the ciiminal justice system. A number of explana-
tions might be suggested as to why the jury induces confi-
dence in the administration of justice. These explanations are 
in large part derived from the other functions the jury is 
thought to serve in society. That is to say, jury verdicts might 
be seen as more acceptable than the decisions of trial judges 
sitting alone because the jury is perceived as being a better 
fact-finder than the judge or because it is seen as being more 
likely to reach a just conclusion. However, whether jury ver-
dicts are in fact more acceptable to the public than decisions 
by judges alone would be very difficult to determine. 

Our survey of the public revealed, however, that more 
people felt that a jury is more likely to arrive at a just and fair 
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verdict than is a judge. Only 9 per cent felt a judge is more 
likely to arrive at a just and fair verdict, while 37 per cent felt 
that a jury is more likely to arrive at a just and fair verdict (54 
per cent rated them both equally). Thus in this regard four 
times as many people favour the jury as favour the judge. As 
well, almost all Canadians, based on our survey, think that 
accused people should be given the option of trial by jury for 
at least some offences and about a third of the people went so 
far as to suggest that the accused should have the option of 
trial by jury for all criminal offences. 

F. Other Functions of the Jury 

Each of the functions discussed above would appear to 
provide a strong reason for retaining the jury. But as well as 
these, there are other positive features of jury trials which, 
while perhaps not in themselves sufficient reason to retain the 
jury, cumulatively constitute a strong case in the jury's 
favour. 

First, to some extent the jury relieves the judge of the 
heavy responsibility of deciding the question of guilt or inno-
cence in difficult and important cases. Second, the jury pro-
tects the court by deflecting the criticism that the public might 
make of judges in individual cases and thus "acts as a sort of 
lightning rod for animosity and suspicion which otherwise 
might centre on the more permanent judge." 27  Third, the jury 
tackles each case afresh; therefore it is able to avoid the 
biases and predispositions which judges must surely acquire 
after hearing hundreds of similar cases. As Justice Fortas has 
explained, "I think the major reason we cling to the jury 
system is because judges do become case-burdened. Judges do 
sometimes tend, after many years, to take a somewhat jaun-
diced view of defendants." 28  Fourth, in cases in which impor-
tant evidence must be excluded because it infringes a rule of 
evidence, the evidence will usually be excluded in the jury's 
absence and thus their decision will be untainted by its exis-
tence. In a trial by judge alone the judge must, in most 
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instances, hear the evidence before he rules whether it is 
admissible. Having heard the evidence, for example that the 
accused has a previous record, he might be influenced by it in 
reaching his decision even though he rules it is inadmissible. 
Finally, consistent with our prevalent theory of government, 
the jury disperses and decentralizes authority. 
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III  

Characteristics of the Jury 

A. The Unanimity Requirement 

Recommendation I 

The requirement that the jury be unanimous before it 
renders a verdict should continue to be an essential charac-
teristic of the jury. 

COMMENT 

One of the most characteristic features of the criminal 
jury in Canada is the requirement that all jurors must be 
unanimous before a verdict can be returned. If, after a reason-
able period of deliberation, the jurors are unable to agree on a 
verdict — either of conviction or acquittal — a hung jury 
results. A mistrial is declared in such a case, and the charges 
must be dropped or the accused retried. 

The requirement of jury unanimity has an ancient history. 
As early as 1367, a recorded case noted that unanimity was a 
necessity." The historical reasons for the rule are obscure. 
Explanations range from the theory that it developed to 
compensate for the lack of other rules ensuring that a defend-
ant received a fair trial to the theory that it arose out of the 
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medieval concept of consent, which implied unanimity." 
Given the changed role of the jury, however, the original 
reasons for the rule are irrelevant in any debate of its merits in 
a contemporary legal system. 

Despite its ancient roots, the unanimity requirement has 
come under scrutiny, particularly in recent years, and in many 
jurisdictions has been abandoned. Pressures for change have 
been generated by concern that one or two obstinate or cor-
rupt jurors may prevent guilty persons from being convicted; 
that hung juries cause intolerable delays and expense in the 
administration of criminal justice; that 'unanimous' verdicts 
are often compromise verdicts; and that the unanimity re-
quirement makes jury decision-making anomalous in a society 
which generally proceeds by some form of majority vote. 

In 1967, England enacted legislation permitting a jury in a 
criminal proceeding to return a majority verdict of 10:2 or 
11:1. The only prerequisite is that the jury must first deliberate 
and attempt to reach a unanimous verdict for at least two 
hours or such longer period as the court thinks reasonable 
having regard to the nature and complexity of the case. 3 ' 

In 1972, the United States Supreme Court in two five-to-
four decisions 32  upheld the constitutionality of non-unanimous 
jury verdicts in state criminal trials (9:3 decisions in Louisiana 
for certain crimes, and 10:2 decisions in Oregon for crimes 
other than first degree murder.) 

Juries can return non-unanimous verdicts in specified 
cases in at least six states in the United States, 33  four states in 
Australia, 34  and in other such Commonwealth countries as 
England, Scotland, 35  and Trinidad and Tobago." In most of 
these jurisdictions, the change from unanimity was made ap-
parently with little prior study. In England, for example, the 
introduction of majority verdicts sparked a heated debate in 
both -Houses of Parliament, the popular press and the legal 
literature. 37  Those opposing the change argued that there was 
"no evidence on which to base a change"; that the House 
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would be taking "a leap in the dark"; that there was "no 
proof that the unanimity rule needed altering"; and that "the 
Home Secretary has not made out the case". "What is the 
mischief?" asked Lord Denning. Several members of the 
House of Commons quoted with approval the statement of Sir 
Patrick Devlin that "it is wise not to tamper with it [the 
unanimity principle] until the need for alteration is shown to 
be overwhelming". 38  

In the United States, the Supreme Court decisions holding 
non-unanimous verdicts constitutional in state criminal cases 
provoked immediate controversy. Social scientists, in particu-
lar, joined in the debate. Many took issue with the assump-
tions upon which the Court had rested its decision. 

In the preparation of this working paper we commissioned 
two empirical studies and undertook a number of surveys 
relating to the question of whether we should retain the 
unanimity requirement. These studies have been collected and 
published in one volume, a Study Paper, "The Jury". Here 
we shall briefly review the arguments for and against the 
unanimity requirement, and the reasons upon which we rec-
ommend its retention. 

Arguments in Favour of Majority Verdicts 

1. The Problem of the Hung Jury 

Majority verdicts will result in fewer hung juries than 
unanimous verdicts and will therefore save the time and 
expense of retrials . 

How serious is the hung jury problem in Canada? In our 
survey of judges, only 8 per cent of the judges felt that hung 
juries were a serious problem. The statistical evidence would 
tend to bear out the impressionistic hunch of the great major-
ity of Canadian judges that in terms of numbers, hung jmies 
are not a problem, let alone a serious problem. Hung juries 
rarely occur in Canada. Certainly, by no stretch of the 
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TOTAL 1370 	 14 

imagination do they occur frequently enough to pose a serious 
economic problem to the system. 

In 1970, juries disagreed about the guilt or innocence of 
only about 1.1 per cent of the persons who were tried by trial 
by jury (the trials of 14 persons resulted in a hung jury). In 
1971, this percentage dropped to .7 (8 persons) and in 1972 to 
.4 per cent (5 persons). 39  The persons involved represented 
respectively, .027, .015 and .009 per cent of the persons 
charged with an indictable offence in those y,ears. Thus, in 
1972 only .009 per cent of the persons charged with an indict-
able offence had to be retried because of a hung jury. 

Statistics Canada has not yet published the figures-  for the 
disposition of jury cases for more recent years. Therefore, to 
get more recent statistics on the number of hung juries, this 
Commission requested the relevant statistics from the Chief 
Justice of each province for the period September 1976 to 
September 1977. The responses were as follows: 

. 	 Total Jury 	Trials 	Hung Juries 
Newfoundland 	 10 	 0 
Nova Scotia 	 64 	 1 
New Brunswick 	 78 	 2 
Quebec 339 	 2 
Ontario 	 326 	 4 
Manitoba 	 44 	 0 
Saskatchewan 	 95 	 3 
Alberta 	 83 	 2 
British Columbia 	 331 	

_ 

Thus, in 1976-77, only 1.02 per cent of the jury cases resulted 
in a filing jury. 

These figures might be compared to the figures from the 
United States where it appears that about 5 to 5.5 per cent of 
jury cases result in a hung jury, 4° and in England where, 
before the recent change to majority verdicts, about 3.5 to 4 
per cent of the cases which went to the jury resulted in 
disagreement.41 
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Not only is the number of cases in Canada in which there 
is jury disagreement negligible, but relaxing the unanimity 
requirement would not eliminate hung juries. The University 
of Chicago Jury Project found that those states that allowed 
majority verdicts had only about 45 per cent fewer hung juries 
than those that required unanimity. 42  In states where a unani-
mous verdict was required, a hung jury occurred in 5.6 per 
cent of jury cases. Where a majority verdict was permitted a 
hung jury occurred in 3.1 per cent of the cases. Adopting a 
rule for less than unanimous verdicts in Canada would mean 
that there would be a need in 1972, for example, to retry only 
.1 per cent of all persons who elect trial by jury instead of 
about .3 per cent. Thus, a saving of only .2 per cent fewer 
jury trials would result. Even this figure overstates the savings 
since prosecutors do not retry all cases in which there has 
been a hung jury. 

It seems clear that abolishing the unanimity requirement 
will do little -  to relieve the work load of the criminal courts 
and the cost of maintaining the criminal justice system. Com-
pared to other potential cost-saving changes and considering 
the benefits of the unanimity requirement, which will be dis-
cussed below, this economic argument becomes inconsequen-
tial. The Report of the Morris Committee on Jury Service 43  
considered that jury disagreements were inevitable if jurors 
were performing their task conscientiously. And the Commit-
tee concluded that "this need cause no concern, unless disa-
greements occur so frequently as to indicate that the orderly 
administration of justice is being prejudiced"» No evidence 
exists that this point has been reached in Canada. 

Also, in deciding whether the present number of hung 
juries is a problem we should not forget that the right of one 
or two jurors to hang a jury is an extremely important one 
because of the protection it affords to minorities and because 
of its symbolic value with respect to the worth of the indi-
vidual. As expressed by an American judge: 

. • . as history reminds us, a succession of juries may legitimately fail 
to  agrée  until, at long last, the prosecution gives up. But such juries, 
perhaps more 'courageous than any other, have performed their useful, 
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vital functions in our system. This is the kind of independence which 
should be encouraged. It is in this independence that liberty is 
assured. 2 ' 

2. The Problem of the Corrupt Juror 

Even if hung juries occur infrequently they are an un-
necessary expense and also pose the threat of releasing guilty 
persons since it is usually one or two unreasonable or corrupt 
individuals who hold out and hang a jury that would otherwise 
have reached a verdict. 

Both the premise and the soundness of this argument can 
be questioned. The argument assumes that hung juries are 
caused by one or two obstinate or corrupt jurors. Overwhelm-
ing eyidence suggests this is not the case. In England, where 
the abolition of unanimous verdicts was opposed vigorously, 
time and time again members of the House of Commons asked 
for evidence that the problem of the corrupt juror was serious, 
but none was forthcoming. It appears that the government was 
responding to one or two highly publicized trials in which 
attempts to interfere with jurors was alleged. Subsequent re-
search revealed that the evidence of nobbling (intimidating 
jurors) was "infinitesimal - . 48  

There is no compelling evidence in Canada from actual 
reported cases to support the fear that corrupt or obstinate 
jurors pose a serious threat to the criminal justice system. 
Indeed, an analysis of the kinds of cases in which hung juries 
,occur reveals that they involve a wide range of offences. They 
are in no way concentrated in those cases in which jury 
intimidation might be a strong likelihood. 47  

Two lines of data collected by the University of Chicago 
Jury Project also tend to confirm that the corrupt juror is not a 
problem. First, in over 200 hung jury cases, not once did the 
trial judge suggest that there was anything suspicious about 
the jury deadlock. 48  Second, in no case in which only,  one, two 
or three jurors voted for not guilty on the first ballot did the 
jury fail to reach agreement. In almost every case in which the 
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jury was hung there was a minority of four or five at the 
beginning of the deliberations. The following table shows the 
first ballot votes and final outcomes of 155 juries for which the 
researchers were able to obtain this information: 49  

Per Cent of Deadlocked Juries as 
Related to their First Ballot 

First Ballot 	 Per Cent of Juries which: 

Guilty 	Not Guilty 	 Reached a Verdict 	Disagreed 

	

11 	 1 	 100 	 — 

	

10 	 2 	 100 	 — 

	

9 	 3 	 100 	 — 

	

8 	 '4 , 

	

7 	 5 

	

6 	 6 	 85 	 15 

	

5 	 7 

	

4 	 8 

	

3 	 9 	 93 	 7 

	

2 	 10 

	

1 	 11 	 100 	 — 

These statistics show that jury deadlock results only Where a 
substantial minority viewpoint is prevalent on the first polling 
of the jury. Consequently, the most likely explanation for jury 
deadlock is not one or two stubborn, unreasonable, prejudiced 
or corrupt jurors, but rather "if one may take the first ballot 
vote as a measure of the ambiguity of the case, then it follôws 
that the case itself must be the primary cause of a hung 
jury"." The authors of the University of Chicago Jury Project 
conclude by saying, "Hence in the absence of direct and 
specific evidence of scandal, there is nothing in the hung jury 
phenomenon, even when a small minority finally deadlocks 
the jury, which compels, or is even compatible with the view 
that hung juries are caused by a lone corrupt juror holding out 
against the objective weight of the evidence". 91  

Even if the assumption that hung juries are -frequently 
caused by a corrupt juror were true, the argument that unani-
mous verdicts should therefore be abandoned is unsound. It is 
unsound because the more sensible way to deal with such a 
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problem is the careful screening of jurors, and the vigilant 
pursuit of any allegations of interference with jurors. In our 
review of the jury selection process, we will make recommen-
dations which should ensure the opportunity of eliminating, the 
eccentric or prejudiced individual from jury service. In 
another part of the paper, the problem of jury tampe ring will 
be discussed. Furthermore, it must be remembered that a 
corrupt juror who hangs a jury does not secure the acquittal of 
the accused. The worst he can do is create a disagreement and 
put the state to the expense of a new trial. 

. Unanimous Verdicts are Anomalous 

A third argument often made in support of majority ver-
dicts is that the requirement of unanimity is inconsistent with, 
or at least anomalous when compared with decision-making 
rules for other democratic institutions. Legislative bodies, ap-
pellate courts, administrative tribunals and,  practically eyery 
other body in which group decisions must be made, decide on 
the basis of some form of majority .  vote. Why not jury ver-
dicts? 

Generalizing by analogy ,  is always potentially .  dangerous. 
The fallacy inherent in such a form of argumentation. is that 
two things will be made to appear more similar than they 
really are. That fallacy is present in this argument for majority 
jury verdicts. Except for the fact that they are all illustrations 
of group decision-making in a democratic society, jury , 

decision-making bears no resemblance to the other group 
decision-making processes. mentioned in the analogy. Cer-
tainly, they do not share sufficient similarities to lead us to 
conclude that they should be modified to conform in all re-
spects. Numerous differences are obvious: (1) An accused is 
not convicted unless the jury is satisfied of his guilt beyond a 
reasonable doubt (for an argument as to the relationship be-
tween this burden of proof and the unanimity requirement, see 
below); (2)  The jury , has very little time within which to reach 
a decision, and the o' nly,information upon yvhich they can rely 
is that presented to them; (3), Individual jurors are unskilled in 
evaluating litigious evidence, it is the juror's collective 
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experience and the deliberative process which result in accu-
rate fact-finding; (4) Jurors must determine essentially factual 
questions, while most other tribunals also deal with questions 
of law and policy or both. 

4. The Unanimity Rule is a Sham 

The unanimity rule is a sham. While receiving the appa-
rent concurrence of all jurors, many verdicts in fact represent 
either a compromise among the jurors, or a verdict in which a 
minority acquiesced because of coalition or verbal pressure. 

The argument that the unanimity rule ought to be aban-
doned because it is a sham has two aspects. First, it has been 
argued that some verdicts are compromises in the sense that 
the jurors agreed to a result after a period of "negotiation" so 
that the final verdict did not represent the most satisfactory 
verdict to any, or at most to only a few of them. However, 
this aspect of the argument does not lead inexorably or even 
logically to the conclusion that we should have majority ver-
dicts. For one thing, compromise verdicts may not be an 
undesirable way to resolve cases. At least it is not clear that 
they are less just than a verdict reached by a majority that did 
not have to compromise. Indeed, many people argue that the 
jury's strength is the fact that its verdict is the result of the 
interaction of twelve individuals. Furthermore, abandoning the 
requirement for unanimous verdicts would not necessarily 
eliminate this problem. A compromise verdict might be re-
turned in slightly fewer cases, but compromise might still be 
necessary in order to obtain a verdict of ten or whatever 
number the majority requirement might be. 

The second aspect of this argument is that the unanimity 
rule is a sham because in many cases a minority of jurors 
consent to the verdict in order simply to end the deliberations 
or because they have yielded to coalition or verbal pressure. 
Intuitively, one suspects that this must occur in some cases. 
Again, however, the inference that the unanimity requirement 
should be abandoned does not necessarily follow from this 

27 



argument. All of the arguments given below which support the 
unanimity requirement retain their validity even though some 
verdicts may not reflect true unanimity. It is on the basis of a 
careful weighing of the benefits of unanimity against the costs 
that a decision for its retention or abandonment must be 
made. If the unanimity requirement has important benefits, the 
fact that it sometimes leads individual jurors to acquiesce in a 
decision which they might not support would not appear to be 
a serious cost. Indeed, this phenomenon would also be present 
in majority verdicts. 

Arguments in Favour of Unanimity 

The most fundamental rule of criminal procedure is that 
the accused can be found guilty only if a trier of fact is 
convinced of his guilt beyond a reasonable doubt. Many 
people argue that the unanimity requirement is necessary to 
preserve the integrity of this basic concept. Sir James Stephen 
propounded the argument in the following way: 

. . .[n]o one is to be convicted of a crime, unless his guilt is proved 
beyond reasonable doubt. How can it be alleged that this condition has 
been fulfilled, so long as some of the judges, by whom the matter to be 
determined, do in fact doubt. 52  

The concept of proof beyond a reasonable doubt performs 
at least two functions in the criminal justice system. First, it 
eliminates to the greatest possible extent the chance that an 
innocent person will be convicted because of an en-or in the 
evaluation of the evidence. Second, it ensures the moral ac-
ceptability of convictions because the public is not left in 
doubt as to whether innocent persons are being convicted. 
The unanimity requirement would appear to further both of 
the se goals. 

1. Increased Accuracy of Fact-Finding 

The unanimity requirement reduces the risk that innocent 
people will be convicted by increasing the accuracy of jury 
fact-finding . 
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The risk that an innocent person might be convicted could 
of course be reduced by having 100 people on the jury or by 
eliminating all trials. The unanimity requirement, however, 
decreases this risk, not by imposing an unreasonable limitation 
on conviction, but by increasing the accuracy of the jury's 
fact-finding. 

A jury is assumed to be an accurate fact-finder because it 
brings to bear on the decision-making process the collective 
experience and recall of twelve persons, and because the de-
liberative process in which they engage encourages a give-
and-take by which ideas and arguments are tested, refined, 
confirmed or rejected. The unanimity requirement would ap-
pear to be necessary to ensuré that these attributes of jury 
decision-making are present. Empirical research relating to the 
jury's deliberative process suggests: first, that minority views 
are more likely to be expressed and considered under the 
unanimity rule; and second, that the quality of discussion is 
superior. From these findings, the greater likelihood of an 
accurate decision under the unanimity rule can be inferred. 

2. More Acceptable Verdicts 

The unanimity rule leads to verdicts which are more 
acceptable than majority verdicts 

The maxim, "justice must not only be done but must be 
seen to be done", embodies an ultimate value in the criminal 
justice system. Indeed, the public acceptance of and confi-
dence in jury verdicts is an important reason for retaining 
juries. In this context, then, it must be asked: which are likely 
to be more acceptable, unanimous or majority verdicts? There 
is no dearth of unsupported speculation on this topic. Sir 
Patrick Devlin, for example, stated: "The sense of satisfac-
tion, obtainable from complete unanimity, is itself a valuable 
thing" . 53  

The appearance of justice is important from the point of 
view of the jurors (if jury duty is to have the desired educative 
effect); the public (if the criminal trial is to continue to be a 
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morally acceptable method of reinforcing value judgments); 
and the accused (if rehabilitation is to be possible). 

The best data available on this general question relate to 
the perception of jurors about the two kinds of decision-
making rules. The two studies which have sought an answer to 
this question have found that jurors under the unanimity re-
quirement were more satisfied with the way the decision was 
made,54  and were more likely to perceive that justice had been 
administered. 55  

Our survey of Canadian jurors also suggests that jurors, 
based on their experience, prefer the unanimity requirement. 
For example, before serving on the jury, the members of the 
jury panel were fairly evenly split on the question of unanim-
ity. It was felt by 40.5 per cent that "it would be a good idea 
to allow less than unanimous verdicts", while 38.5 per cent 
felt it would not. However, after serving there was a shift 
toward wanting to maintain the unanimity requirement. While 
40.4 per cent still felt it would be a good idea to allow less 
than unanimous verdicts, about 10 per cent of those who were 
undecided before serving, were convinced after serving that it 
would not be a good idea to allow less than unanimous ver-
dicts, thus raising the percentage of jurors who held this view 
to 48.6 per cent. 

The issue of whether the unanimity rule is essential in 
order to maintain public confidence in the jury system is more 
difficult to resolve. However, one cannot help but feel that the 
unanimity requirement, like the proof-beyond-a-reasonable-
doubt standard, has an important symbolic value in informing 
people that the State has taken all possible safeguards to 
ensure that innocent persons are not convicted. In an effort to 
obtain some empirical data about the public's awareness of 
and opinion about the unanimity rule, two questions relating 
to this issue were included in  iour  opinion poll of the Canadian 
public. 

If few people knew about the unanimity rule, then the 
argument that it is an essential characteristic of the jury and is 
required to maintain public confidence in the system would be 
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hard to sustain. However, 75 per cent of people across the 
country answered "yes" to the question "Before finding an 
accused person guilty of a criminal offence in Canada, must all 
12 people on the jury agree that he is guilty?" Given the 
general lack of public awareness about the exact workings of 
the criminal justice system, this is an impressive percentage of 
respondents. 

• Another question asked was whether people felt that the 
jury should be unanimous before convicting the accused. A 
list of possible answers were given, including "for all criminal 
offences" and "for no criminal offences". Approximately 
one-third of the respondents (33.1 per cent) thought that the 
jury should be unanimous for all criminal offences, while very 
few people (3.7 per cent) opposed unanimity for all criminal 
cases. For serious offences (e.g., murder) as many as 90 per 
cent of the respondents felt the jury should have to be unani-
mous. This ,  percentage declined with the seriousness of the 
offence until, for impaired driving, for example, only 40 per 
cent of the respondents felt that a jury (if the offence • were 
tried by jury) should have to be unanimous. Thus it appears 
that for offences presently tried by a jury the great majority of 
Canadians are in favour of unanimous verdicts. 

Finally, what would be the effect of the majority rule on 
accused's perception of the criminal justice system? Again, 
although there is no data, one cannot help but think that the 
accused would be more willing to accept  the  verdict, and less 
likely to attempt to rationalize his conviction, if he knew that 
the jurors had to be unanimous in their findings. Indeed, 
introducing majority verdicts would result in three kinds of 
verdicts: acquittal, conviction by a majority, and conviction 
by a unanimous jury. This concern was emphasized by many 
judges who corresponded with us on this issue. For example, 
an Ontario judge claims that "Psychologically, it would be 
disastrous for an accused to know he was found guilty by 
simple majority vote." Expanding on this, a judge from British 
Columbia says that, "There would remain in the accused's 
mind after his trial the thought that the minority believed in 
his innocence and he would be dissatisfied with the system." 
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Another important way in which the unanimity require-
ment would appear to contribute to the moral acceptability of 
jury verdicts is by ensuring that the jury discharges its func-
tion of bringing community standards to bear on the 
decision-making process. So that the jury performs this func-
tion, jury selection procedures are structured to ensure that 
minority groups are not excluded from jury service. Yet, it is 
possible that it will be the views held by these minorities that 
will be ignored if the jury can reach its verdict on the basis of 
a majority vote. The effect of such a rule would be to make 
our commitment to the possibility of a representative jury a 
hollow promise. 

B. Jury Size 

Recommendation 2 

The jury should continue to be composed off twelve 
jurors (except in the Northwest Territories and the Yukon). 

COMMENT 

The criminal jury in Canada and England has traditionally 
had twelve members. 56  But why twelve? Why not eight or six or 
even four? Surprisingly, there has been little pressure to 
diminish the size of the jury in Canada. Indeed, the only recent 
change in a Canadian jurisdiction has been to increase jury size. 
In Alberta, in 1969, the number of jurors was increased from six 
to twelve. 57  This change was apparently made on the grounds 
that, "if it is necessary to have a 12 man jury in Ontario, then it is 
necessary to have a 12 man jury in Alberta" . 58  However, as trial 
delay becomes a matter of increasing concern, and as the costs 
of the criminal justice system are perceived as becoming 
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increasingly burdensome, other common law jurisdictions have 
frequently seen a reduction in the size of the jury as an essential 
step towards savings and efficiency. 

History affords little insight into the question of whether the 
number of jurors should remain at twelve. However, here, as 
with the unanimity requirement, the apparently haphazard, trial 
and error development of the jury may have led to a jury size 
that embodies more wisdom than after-the-fact explanations 
would suggest. The jury survived because its size was reduced to 
a number which was workable and manageable and, at the same 
time, permitted it to discharge its functions. The question, 
therefore, is whether the evolving functions of the jury, 
increased knowledge about the psychology of small groups, or 
new administrative or economic needs justify a reduction in jury 
size. 

We concluded that the jury should continue to be composed 
of twelve members. There has been virtually no pressure for 
change in Canada and those who would reduce the jury size from 
twelve to six have failed to prove that this would increase the 
effectiveness or efficiency of  jury trials. 

Smaller juries would not significantly reduce the cost or 
increase the administrative efficiency of the jury system. In the 
provinces that provide a separate breakdown of jury expendi-
tures, under one per cent of the administration of justice budget 
goes to fund juries. Maintaining a twelve-member jury does not, 
therefore, appear to impose an undue financial burden on the 
provinces. In Alberta in 1967-1968, 3.83 per cent of the justice 
budget was spent on juries, interpreters and witnesses. In 
1974-75, after twelve-member juries were introduced, this figure 
rose to 4.62 per cent. Thus, the increase in the number of jurors 
resulted in a .79 per cent maximum increase in the cost of the 
administration of justice. It is likely that not all of this increase 
was attributable to the change in the jury system because there 
may also have been an increase in the number of witnesses and 
interpreters and in the rates of pay received by jurors, witnesses, 
and interpreters during the same period of time. Alsci, of course, 
the number of  jury trials might have increased. 

-7 
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It is sometimes asserted that society at large bears a cost 
associated with large juries since each juror who sits to hear a 
case is taken out of productive economic activity. However, this 
argument uses "productive" in a very naiTow sense in that it 
assumes that jury service is not "produCtive" . Furthermore, 
whatever diminution in gross national product is caused by 
having twelve-member juries rather than six, it is difficult to 
imagine, admittedly without empirical data, that the loss Would 
be anything but trivial. 

A variation of this argument emphasizes the hardships, 
financial and otherwise, suffered by jurors and makes the 
obvious point that these hardships would be reduced in the 
aggregate by reducing the size of the jury. This view rests on an 
incorrect assumption and ignores one of the jury's most 
important functions. This view, in any event, is of no 
consequence to any individual juror. 

Admittedly, an inordinately lengthy trial such as the recent 
dredging conspiracy case cannot be ignored. It was exceptional, 
in that the jury served for fourteen months. Remarkably, at least 
one of the jurors indicated, in an interview published in The 
Globe and Mail of Monday, May 7, 1979 (page 5), that the 
experience actually strengthened his faith in the institution of 
trial by jury. 

The incorrect assumption is that jury service imposes 
hardships on those who serve. Our survey of jurors revealed that 
very few of them found jury service a hardship, financial or 
otherwise. Only 5 per cent of jurors found performing jury duty a 
great inconvenience and 73 per cent found it was no 
inconvenience whatsoever or only a slight inconvenience. The 
jury fee was described as at least adequate by 38 per cent of the 
respondents, small by 44 per cent, and outrageously small by 19 
per cent. While these figures do not indicate that jury service 
imposes an undue hardship on those who serve, under our 
forthcoming proposals, particularly those relating to jury 
compensation and length of jury service, jury service should 
become even much less of an inconvenience for those who 
serve. 
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The function of the jury which is ignored by this argument 
for reducing jury size is that of educating people about the 
criminal justice system and increasing public confidence in it. 
Our survey of the Canadian public indicated that approximately 
one-third of the adult population have learned about how the 
judicial system works through the jury. About 5 per cent of the 
adult population have served on a jury in a criminal trial, and an 
additional 29 per cent know at least one person who has been on 
a jury and they, therefore, might be expected to have had their 
attitudes towards the criminal justice system affected by the 
experiences of the juror. This survey also revealed that persons 
who have served on a jury were more likely to be in favour of the 
jury. Thus, if the jury were reduced to six members, it would 
affect fewer people and it would be less successful in educating 
the public and increasing confidence in the criminal justice 
system. 

Even if it could be shown that the cost of twelve-member 
juries is greater than the cost of six-member juries, the benefits 
of twelve-member juries far outweigh those costs. Verdicts of 
twelve-member juries are more likely to reflect the opinion of a 
representative cross-section of community since a random 
selection of twelve people will lead to a more representative 
group than a random selection of six people. Again, the views of 
minorities are more likely to be represented on a twelve-member 
jury. 

Furthermore, a twelve-member jury is more likely to lead to 
accurate fact-finding than a six-member jury. There is some 
evidence to suggest that first, a twelve-member jury will be more 
productive than a six-member jury since there will be a higher 
probability that someone in the jury will remember essential 
pieces of information; also the jury have available a wider range 
of experience and judgment with which to evaluate evidence and 
correct errors. Second, a twelve-member jury is less likely to be 
influenced by an "oddball" juror than a six-member jury. Third, 
members of twelve-member juries are likely to have more robust 
and searching discussions and to explore more factual issues 
than six-member juries. 
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The above considerations put the twelve-member jury into 
comparison with the six-member jury. "More" is not infinitely 
better than "fewer" of course, because it seems obvious that a 
jury more numerous than twelve or, say fifteen, could be 
cumbersome. The twelve-member jury evinces familiar feasibil-
ity from which there is no good reason to depart. 

36 



IV 

Jury Selection 

Introduction 

The functions assigned to the jury presuppose that jurors 
are selected at random from a fair cross-section of the com-
munity and that they are impartial between the State and the 
accused. Thus the process by which jurors are selected is 
vitally important. But as well as achieving these overriding 
goals, the procedure by which jurors are selected must ensure 
that jurors are competent, that undue hardships are not im-
posed upon individuals, that the participants' time is used 
efficiently, that cases are adjudicated on their merits, and that 
the accused is able to perceive that he or she has been tried 
fairly and impartially. 

The present law and practice in Canada appear to come 
close to achieving these ideals. Our survey of jurors indicates 
that jurors generally thought that the selection process was 
fair. 

Thus no drastic revision of the jury selection process 
would appear to be called for. It can, however, be improved 
in numerous particulars. Because of the need for certainty and 
uniformity in the area we have cast our recommendations in 
the form of a Model Jury Selection Act. In many instances our 
recommendations simply reflect the present law, in others 
they have been drawn from the Report of the Manitoba Com-
missioners on Jurors (Qualifications, Disqualifications and 
Exemptions) to the Uniform Law Conference of Canada 
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(1974-75); the Manitoba Law Reform Commission, Report on 
the Administration of Justice in Manitoba: Part II A Review of 
the Jury System; and the United States Uniform Jury Selec-
tion and Service Act drafted by the National Conference of 
Commissioners on Uniform State Laws. As well, a paper on 
Jury Selection which states the present law in each province is 
contained in our Background Studies on the Jury. Therefore 
only a brief comment follows each proposed section. 

Recommendation 3 

PART  I — JURY SERVICE 

Section 1. Qualification for Jury Service 

(1) Every person is qualified and liable to serve as a 
juror in a criminal proceeding unless specifically disqual-
ified in subsection 1(2). 

(2) A prospective juror is disqualified to serve on a 
jury if he or she: 

(a) is not a citizen of Canada, at least eighteen years 
old, and not ordinarily resident in the judicial district 
in which the proceeding is held; 

(b) is unable to speak and understand either French or 
English, subject to the accused's right, exercisable not 
later than arraignment, to be tried by a jury composed 
entirely of jurors who speak and understand the lan-
guage of the accused, if that language is English or 
French; 

(c) is by reason of his or her blindness or deafness or a 
physical or mental infirmity incapable of discharging 
the duties of a juror; 

(d) (i) has been in prison or other detention on convic-
tion for an indictable offence, without option of a 



fine, within the five previous years, unless sooner 
pardoned; or 

(ii) is charged with an indictable offence; 

(e) is engaged in the administration of justice or the 
enforcement of the law and, without restricting the 
generality of the foregoing: 

(i) is an officer or employee of the Department of 
Justice or Solicitor General's Department of 
Canada, or of the Attorney-General's Department 
of the Province; 

(ii) is an officer of any court, including a sheriff, a 
deputy sheriff, a sheriff's officer, a constable or a 
bailiff; 

(iii) is a judge, magistrate or justice of the peace; 

(iv) is a police officer or police constable; 

(y) is a warden, correctional officer or person 
employed in a penitentiary, prison or correctional 
institution; 

• (vi) is a barrister, or solicitor, or student-at-law; 

(vii) is a coroner; 

(f) is the spouse of any person mentioned in para-
graph (e); 

(g) is a member or officer of the Privy Council, or of 
the Senate, or of the House of Commons of Canada; 

(h) is a member or officer of the Executive Council or 
of the Legislative Assembly of the Province. 
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COMMENT 

If a representative jury is to be empanelled, the categories 
of people who are, disqualified from jury service must be kept 
at a minimum. Thus subsection 1(1) makes it clear that jury 
service is a duty of all citizens. The exceptions to the general 
rule that everyone is qualified and liable to serve on a jury are 
limited. 

Citizenship 

Jurors must be familiar with the experiences and stand-
ards of conduct of the average member of the community 
and they must feel a commitment to the community. Citizen-
ship is a logical requirement for qualifying for jury duty. Con-
sideration was given to providing that landed immigrants qual-
ified for jury duty, however, citizenship is recommended as a 
qualifying factor because, while it provides only a rough indi-
cation of the above characteristics, it at least draws a line 
capable of objective application. Furthermore, a landed im-
migrant can apply for citizenship after only three years in the 
country and thus the requirement of citizenship will not likely 
result in the disqualification of any unique minority viewpoint. 
Finally, non-citizens are not included on the voters' list and 
thus could not easily be placed on the jury list. Some provin-
cial statutes provide that British subjects qualify as jurors. 
This appears to be an anachronism. In this day and age, in 
terms of the necessary characteristics of a juror, there would 
appear to be no reason to distinguish a British subject from 
citizens of any one of a number of other Western countries. 
Acquiring citizenship demonstrates a commitment to Canada 
which ought to be the first qualification to participate as a juror 
in the important functions of a court of criminal jurisdiction 
anywhere in Canada. 

Age 

An age qualification of 18 years accords with the 
minimum requirement for jury duty in most provinces. 
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However, since it is proposed that jury lists be compiled from 
provincial election lists, persons younger than the provincial 
voting age could not be included on the jury lists without 
considerable added expense. Because 18 years is now gener-
ally accepted for most purposes as the age of majœity, we 
recommend that age as the norm. As for the elderly, it is 
asserted that they should not be disqualified merely because 
they exceed a certain age. Those who are 65 or over will be 
able to apply for an exemption from jury service as of right 
pursuant to the next section. 

Ordinary Resident 

The requirement that a juror be ordinarily resident in the 
judicial district in which the proceeding is held is really one of 
convenience, both for the prospective juror and for the court 
in assembling jurors; although it also ensures that the jurors 
will be familiar with local customs and standards of conduct. 
In the section, "ordinarily resident" will presumably be given 
the same meaning as it has in section 17 of the Canada 
Elections Act. 

Language Fluency 

The only test of education, intelligence or literacy persons 
must pass to qualify as a juror is that they speak and under-
stand one of the official languages. Any other test of intelli-
gence or education would lead to invidious distinctions being 
drawn. Even literacy is not required since the evidence that 
jurors are asked to evaluate is in most cases almost exclu-
sively oral. 

This subsection also provides that if the language of the 
accused is English or French, he or she has a right to be tried 
by a jury fluent in his or her language. This right we regard as 
fundamental in a bilingual country. 

These recommendations we express to be in addition to 
all existing law and practice which accord to an accused 
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person or a witness the services of an interpreter whenever 
the accused or witness cannot understand or speak the official 
language in which the proceedings are conducted. 

Physical or Mental Disability 

This disqualification is self-evident. 

Convicted Persons 

This disqualification is a compromise between the position 
in several provinces which disqualify only persons sentenced 
to imprisonment and the position in such provinces where a 
person "charged" with a criminal offence is disqualified. 
Summary convictions were excluded from the disqualification 
because, by and large, such offences are less serious. These 
would include Crown option offences where the Crown 
elected to proceed by way of summary conviction. e.g., pos-
session of marijuana, impaired driving, theft under $200. The 
persons disqualified under the proposed section are those who 
are most likely to be biased against the police and who, if they 
were allowed to serve, would be most likely to cause the 
public to lose confidence in the verdict of the jury. 

We did not adopt here the wording expressed in the 
similar provision of the Uniform Jurors Act (Qualifications and 
Exemptions) recommended by the Uniform Law Conference 
of Canada in 1976, because the provision which we do rec-
ommend appears to be more precise and more easily applied. 

Occupational Disqualifications 

Three grounds are commonly put forward for excluding 
people in certain occupations from serving on juries. First, 
certain persons should be excluded by reason of their position, 
and the knowledge gained therefrom, because they might be 
able to exert undue influence on other jurors (lawyers and 
judges). Second, certain persons should be excluded because 
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they would appear, to the public at least, to have an occupa-
tional bias towards guilt or innocence (law enforcement per-
sonnel). Third, certain persons should be excluded because 
they peiform vital services in society and it would be wasteful 
to have their time taken up sitting on a jury. The first two 
grounds for disqualifying persons from serving on the jury are 
valid and are reflected in the enumeration of persons who are 
disqualified. With respect to the third ground, however, it is 
doubted whether any person, other than legislators and 
Cabinet Ministers, occupies such a strategic position in society 
that he or she should be automatically exempt from assuming 
the responsibilities of jury service. Therefore this ground has 
not been used as a justification for disqualifying persons from 
serving on the jury. To the extent that it is a hardship for 
people to serve on the jury or to the extent that some people 
have an important and immediate public function to perform, 
they will be able to apply for an exemption from jury service 
under the following section. 

We do agree with, and seek public response to the Un-
iform Law Conference's recommendation about the disqualifi-
cation of spouses of persons mentioned in paragraph (e) of our 
draft. 

It is doubtful that any such law could ever be perfectly 
devised to eliminate bias or the apprehension of bias from 
juries, but it is surely better than the absence of such a 
provision. Its adoption would implicitly permit the judge's 
informal questioning of prospective jurors about their occupa-
tion and status if the same were not otherwise disclosed. 

(Recommendation 3) 

Section 2. Exemptions from Jury Service 

(1) Prospective jurors may be exempt from serving on 
a jury if: 

(a) they adhere to a religion or religious order which 
renders service as a juror incompatible with the beliefs 
or practices of the religion or order; 
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(b) serving as a juror will cause them serious hardships 
or loss to themselves or to others who are immediately 
relying on them; 

(c) their serving as a juror would cause their 
employers exceptional hardship; 

(d) serving as a juror would be contrary to the public 
interest because they perform essential and urgent ser-
vices of public importance which cannot reasonably be 
rescheduled or cannot reasonably be performed by 
another and which are not ordinarily performed by 
another during their absence on vacation; 

(e) they were called for jury duty at any time in the 
five preceding years; 

(f) they are 65 years of age or over. 

(2) The court, upon request of a prospective juror or 
on its own initiative, shall determine on the basis of infor-
mation provided on the juror qualification form or inter-
view with the prospective juror or other evidence whether 
the prospective juror should be excused from jury service. 

(3) A person who is excused from jury service pur-
suant to paragraphs 2(1)(b), (c) or (d) shall have his or her 
name placed on the jury panel for the following year. 

COMMENT 

The provisions for exemption from jury service proceed 
on the same assumption as the provisions for disqualifications, 
namely, that jurors should be selected randomly from a wide 
cross-section of the community. Thus, specific excuses for 
exemption from jury service have been kept at a minimum. In 
order to be relieved from jury service, a prospective juror 
must show some overriding reason. The provisions are drafted 
in general terms since local conditions will very much govern 
which persons should be excused. Obvious examples of 
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persons who would fall within paragraph 2(1)(b) and (d) are 
single parents, persons recovering from a severe illness and 
farmers at certain periods of the year. Paragraph 2(1)(c) is 
suggested because some legislatures may consider it appro-
piiate to enact provisions which would make employers respon-
sible for continuing the wages of employees who serve on a 
jury. This paragraph serves simply to identify a consideration 
which may generate legislation in some provinces. 

Subsections 2(2) and (3) make it clear that persons ex-
cused from jury duty are not thereby disqualified. An applica-
tion for an excuse from jury service will be included as part of 
the juror qualification form. The questionnaire must be re-
turned within seven days of receipt of the jury summons. 
Thus, the sheriff or the judge will be able to deal with many 
requests for exemption simply on the basis of the returned 
questionnaire and supporting documentation. If on the basis of 
a written request in the questionnaire the sheriff or the judge 
is in doubt as to whether an exemption should be granted, the 
judge presiding at the opening of the term can examine the 
juror in person. The prospective juror should be notified by 
mail that the request for an exemption can be renewed at that 
time. See subsection 5(5). 

(Recommendation 3) 

PART II — OUT-OF-COURT SELECTION OF 
JURORS 

Section 3. Preparation of Jury List 

(1) In September of each year the sheriff shall prepare 
a list of all persons eligible for jury duty, called the jury 
list. 

(2) The jury list shall include at least all persons on the 
most recent lists of electors prepared pursuant to the 
[provincial] Elections Act for those divisions that contain 
the names of people residing in the relevant judicial district. 
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(3) Any person who qualifies for jury service, but 
whose name does not appear on the list of electors de-
scribed in subsection (2), may have his or her naine added 
to the jury list. 

(4) No person's name shall appear more than once on 
the jury list. 

COMMENT 

At present the method of compiling the list of prospective 
jurors varies from province to province. This is regarded as 
being a matter within provincial jurisdiction. This section pro-
vides that the basic list of jurors will come from the voters' 
list compiled for the last provincial election. By way of illus-
tration, it may be noted that under section 14 of the Canada 
Elections Act generally every person 18 years of age or over 
and a Canadian citizen is eligible to vote and will be included 
on the list of electors. These requirements coincide with the 
jury qualification rules which we have recommended in sec-
tion 1. Persons who are disqualified from voting in a federal 
election will generally also be ineligible for jury duty, e.g., 
inmates of a penal institution. Similar 'natters in provincial law 
would have to be sensibly adapted for jury service. One pos-
sible problem is that the lists of electors for a riding or ridings 
may not correspond with the boundaries of the relevant judi-
cial district. However, since the list of electors is itself com-
piled from much smaller lists prepared by enumerators for 
polling divisions it should not be too difficult to compile lists 
of electors in a manner roughly corresponding with boundaries 
of the judicial district. This sort of problem is best identified 
and solved within each province. 

The list of electors will tend to get out of date between 
general elections. Accordingly subsection 3(2) provides that 
the list may be supplemented by other lists such as those 
prepared for municipal elections and provincial by-elections, if 
that is practicable. Subsection 3(3) provides that a qualified 
person whose name does not appear on the list may have his 
or her name added. Other means of identifying qualified pros- 
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pective jurors, such as medicare rolls, may be utilized in one 
province or another. These matters appear to come under the 
rubric of the administration of justice in each province. 

(Recommendation 3) 

Section 4. Selection of Jury Panels 

From time to time as required in the ensuing twelve 
months, the sheriff  shall select at random from the jury list 
the names of as many persons as may be required for jury 
service and they shall constitute the jury panel. 

COMMENT 

It is now generally accepted that any method of selecting 
jurors other than randomly is unacceptable. The exact method 
of random selection will vary from judicial district to judicial 
district. Some will undoubtedly find the use of a computer to 
be the most convenient.. 

(Recommendation 3) 

Section 5. Summoning of Jury Panels 

(1) The sheriff shall summon every person whose name 
is selected from the jury list by sending him or her by 
registered mail, or by personal service, a summons in pre-
scribed form, at least fifteen days before the day upon 
which the person is to attend. 

(2) The sheriff shall include with the summons a pre-
scribed juror qualification form. 

(3) Every person to whom a juror qualification form is 
mailed in accordance with this section shall accurately and 
truthfully complete the questionnaire and shall mail it to 
the sheriff within seven days after receipt thereof. 
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(4) The sheriff, after examining the completed ques-
tionnaire, shall remove from the jury panel those who are 
not qualified to serve on a jury and all persons who are 
excused from serving on a jury and such persons shall be 
notified in writing that they do not need to obey the sum-
mons. 

(5) A person who has made application to be excused 
from jury service and whose application has been dismissed 
shall be notified in writing in prescribed form that he or 
she must attend on the date set out in the summons but that 
he or she may then renew his or her application in person. 

(6) A judge may abridge any times prescribed by this 
section. 

(7) Everyone who wilfully and without lawful excuse 
fails to comply with subsection (3) is guilty of an offence 
punishable on summary conviction. 

• COMMENT 

This section provides a simple procedure for selecting and 
summoning jury panels. Each person selected from the jury 
list will be sent a summons to appear for jury duty along with 
a juror qualification forril. The juror qualification form will 
require the person served to answer a few specific questions 
so that the sheriff may determine whether the person is qual-
ified to serve on a jury, and so that the person may at this 
early stage make known any ,  grounds he or she might have for 
being excused from jury service. If the sheriff is satisfied on 
the basis of the person's answers on the juror qualification 
form that the person is not qualified to serve on a jury, that 
person will be notified that he or she does not have to obey 
the summons. A similar notice will be sent to a person who is 
excused from jury service. 
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(Recommendation 3) 

Section 6. Availability of Juror Qualification Forms 

(1) The accused and the prosecutor are entitled to 
receive upon payment of any charges that are fixed by the 
sheriff, at least two weeks prior to the day set for the 
commencement of the trial of the accused or at least two 
weeks prior to the commencement of the sittings of the 
court, as the case may be, a copy of the jury panel and a 
copy of the jury qualification form completed by each per-
son on the jury panel who has not been disqualified or 
excused from jury service. 

(2) Every accused or his or her agent, or prosecutor or 
his or her agent who wilfully communicates with a person 
on a jury list for the purpose of obtaining information 
relating to that person which might be used in determining 
whether the person should be selected as a juror is guilty of 
an offence punishable on summary conviction. 

COMMENT 

The juror qualification form will not only provide informa-
tion for determining those who are disqualified or who may be 
excused from jury service but will also assist counsel in mak-
ing an informed peremptory challenge or challenge for cause. 
This much is obvious and clear. However some detriment to 
the availability of the form may be perceived. Would the 
proposed subsection 2(2) above sufficiently overcome such a 
detriment? As with all of the recommendations expressed in 
this Working Paper, we seek the readers' opinions on this 
question. 

(Recommendation 3) 

Section 7. Abolition of Tales 

(1) Where a full jury cannot be provided notwithstand-
ing that the relevant provisions of this act have been 
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complied with, the court shall fix another time for trial and 
the sheriff shall be directed to cause a new panel of jurors 
to be summoned. 

(2) In no case may a tales be granted. 

COMMENT 

This section deals with the situation where an insufficient 
number of jurors are available to try a particular case. The 
present practice whereby extra people can be summoned im-
mediately off the street is abolished. The granting of a tales, 
as such a procedure is called, is in most cases a severe 
inconvenience to the people summoned. Since the judge can 
shorten the time required for summoning an additional panel 
of jurors, no real hardship should be caused by the elimination 
of the talesman. 

(Recommendation 3) 

Section 8. Challenging Compliance with the Selection 
Procedures 

(1) The accused or the prosecutor may challenge the 
panel  of  jurors on the ground of substantial failure to 
comply with this Act in selecting the panel. 

(2) If the judge determines that in selecting a panel 
there has been a substantial failure to comply with this Act, 
he shall stay the proceedings pending the selection of the 
jury in conformity with this Act, quash the indictment or 
grant other appropriate relief. 

(3) No information regarding the challenge shall be 
published in any newspaper or broadcast before the judge 
has determined whether the alleged ground of challenge is 
true or not. 

(4) If the judge determines that there has been no 
substantial failure to comply with the Act, no information 
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regarding the challenge shall be published in any newspaper 
or broadcast before the jury retires to consider its verdict. 

(5) Every one who fails to comply with subsection (3) 
or subsection (4) is guilty of an offence punishable on sum-
mary conviction. 

COMMENT 

This section provides the parties with a remedy if the 
rules are not followed in selecting the jury. The challenge to 
the panel is restricted to the manner of selection; a party 
cannot challenge the panel on the grounds of its composition if 
the procedures for selecting it have been strictly followed. 
Also a challenge lies only for a "substantial failure". Thus it 
is clear that not every deviation from the procedure, no matter 
how slight, will constitute a sufficient ground for challenge. 
Subsections (3) and (4) were included because there is at 
present some doubt as to whether the judge has the power to 
restitict the publication of such a motion. The prejudicial effect 
of such a motion being made known to the panel could be 
great. 

(Recommendation 3) 

PART III — IN-COURT SELECTION OF JURORS 

Section 9. Procedure for Selecting Jurors from the Jury 
Panel 

(1) The name of each juror on a panel of jurors that 
has been returned, his number on the panel and the place 
of his abode, shall be written on a separate card, and all 
the cards shall, as far as possible, be of equal size. 

(2) The sheriff or other officer who returns the panel 
shall deliver the cards referred to in subsection (1) to the 
clerk of the court. 
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(3) In the presence of the accused and the prosecutor 
the judge shall announce the name of the accused and the 
gist of the major accusations, and then address the panel of 
jurors as follows: 

If anyone on this panel harbours any prejudice against the accused or 
anyone else involved in this case — if anyone is closely connected with 
a party to this case or with a witness who is to testify, or with one of the 
barristers, will you please stand? 

(4) The judge shall examine any person who stands in 
response to the question in subsection (3), and if he is 
satisfied that the person harbours prejudice, or is closely 
connected with a party or cotmsel in the case or with a 
witness who is to testify, he shall direct that the card with 
the name of that juror be removed from the other cards. 

(5) The clerk of the court shall cause the remaining 
cards to be placed together in a box to be provided for the 
purpose and be thoroughly shaken together. 

(6) Where 

(a) the panel is not challenged, or 

(b) the panel is challenged but the judge does not di-
rect a new panel to be returned, 

the clerk of the court shall, in open court, draw out the 
cards referred to in subsection (2) one after another, and 
shall call out the name and number upon each card as it is 
drawn, until the number of persons who have answered to 
their names is, in the opinion of the judge, sufficient to 
provide a full jury after allowing for challenges. 

(7) The clerk of the court shall swear each member of 
the jury in the order in which the naines of the jurors were 
drawn. 

(8) Where the number of persons who answer to their 
names is not sufficient to provide a full jury, the clerk of 
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the court shall proceed in accordance with subsections (6) 
and (7) until twelve jurors are sworn. 

COMMENT 

This section on the in-court selection of jurors is identical 
to section 560 of the Criminal Code, except for the addition of 
subsections (3) and (4). These additional subsections adapt and 
codify the suggestion made by the Ontario Court of Appeal in 
R. v. Hubbell: 59  

Some trial judges make a practice of saying to the jury panel, 
before the selection process begins, something of this nature: 

If there is anyone on this panel who is closely connected with a 
party to this case or with a witness who is to testify, will you 
please stand? 

(Rarely does anyone respond.) If someone does stand, the trial judge 
asks him to come forward (usually to the jury-box), and inquires 
further as to that person's connection with the case. To take obvious 
examples, if the juror is the uncle of the accused or the wife of a 
witness, or the brother of the investigating police officer, he ought not 
to serve! 

In our view, the trial judge on his own should excuse that prospec-
tive juror from the case, without more ado. The Critninal Code makes 
no express provision for it, but it does not expressly or impliedly 
forbid it either, and in our view it is in the power of the trial judge as 
part of his function of ensuring a fair trial. We think the practice of 
excusing jurors of obvious partiality is a desirable one in all cases. 

In the result, then, all selection proceedings ought to be 
of record. 

(Recommendation 3) 

Section 10. Peremptoty Challenges: Accused 

(1) An accused who is charged with an offence for 
which the minimum punishment is life imprisonment is 
entitled to challenge twenty jurors peremptorily. 
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(2) An accused who is charged with an offence not 
referred to in subsection (1) is entitled to challenge twelve 
jurors peremptorily. 

COMMENT 

The number of peremptory challenges for all offences 
should be increased. This will meet some of the objections 
raised by the abolition of the stand-asides. It can be noted that 
this number is still well below the number permitted at com-
mon law, that is, 35. The peremptory challenge has been 
attacked and praised. Its importance lies in the fact that jus-
tice must be seen to be done. The peremptory challenge is one 
tool by which the accused can feel that he or she has some 
minimal control over the make-up of the jury and can elimi-
nate persons for whatever reason, no matter how illogical or 
inational, he or she does not wish to try the case. 

(Recommendation 3) 

Section 11. Peremptory Challenges: Prosecutor 

(1) The prosecutor is entitled to ' challenge twenty 
jurors peremptorily where the accused is charged with 
an offence for which the minimum punishment is life 
imprisonment. 

(2) The prosecutor is entitled to challenge twelve jurors 
peremptorily where the accused is charged with an offence 
not referred to in subsection (1). 

COMMENT 

The prosecutor is given the same number of peremptory 
challenges as the accused. Therefore "stand-asides" are 
abolished. The doctrine of "standing jurors aside" developed 
at a time when the Crown did not have the right to challenge 
jurors peremptorily. There would appear to be no reason to 
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permit the Crown in effect to challenge without cause more 
jurors than the accused can challenge. 

(Recommendation 3) 

Section 12. Peremptory Challenges: Co-accused 

(1) Where two accused persons are jointly charged in 
an indictment and it is proposed to try them together, each 
is entitled to challenge peremptorily eight jurors and where 
more than two accused persons are jointly charged in an 
indictment and it is proposed to try more than two of them 
together, each is entitled to challenge six jurors peremp-
torily. 

(2) Notwithstanding subsection (1), where an accused is 
charged with an offence for which the minimum punish-
ment is life imprisonment, he is entitled to challenge twenty 
jurors peremptorily. 

(3) Where two or more accused persons are jointly 
charged in an indictment and it is proposed to try them 
together, the prosecutor is entitled to challenge peremp-
torily the total number of jurors as are all the accused 
persons. 

COMMENT 

The accused might wish to challenge prospective jurors 
peremptorily because he believes that the juror niight not be 
impartial because of his reactions to the facts of the case or 
because he believes that the juror might not be impartial 
towards the accused himself. Since all accused persons being 
tried together share a common interest in challenging jurors 
who might be partial for the first reason stated, in trials of 
co-accused the number of peremptory challenges for each ac-
cused is reduced for most cases. 
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(Recommendation 3) 

Section 13. Peremptory Challenges: Multiple Counts 

Where an accused person is charged in an indictment 
containing more than one count and it is proposed to try 
him on more than one count at the same trial, the accused 
and the prosecutor are entitled to challenge peremptorily 
that number of jurors which they would be entitled to 
challenge as if the accused were being tried only on the 
count for which he is entitled to the greatest number of 
challenges. 

COMMENT 

Self-explanatory. 

(Recommendation 3) 

Section 14. Peremptory Challenges: Six-member Juries 

Notwithstanding anything in this Act, six jurors shall 
be sworn in the Yukon Territory and the Northwest Ter-
ritories, and in those Territories the accused and the 
prosecutor are entitled to half the number of challenges 
provided for in sections 12 and 13. 

COMMENT 

Self-explanatory. 

(Recommendation 3) 

Section 15. Order of Exercising Peremptory Challenges 

The jutdge may in his discretion direct the order in 
which the parties are called upon to exercise their 
peremptory challenges. 
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COMMENT 

This section replaces the present subsection 563(3) of the 
Criminal Code and leaves it to the judge to decide who must 
challenge peremptorily first. The judge may require the parties 
to alternate or may permit the accused to go first. Undoubt-
edly where there are multiple accused the judge will require 
the accused to go first as this will go some way to equalizing 
the "imbalance" between the Crown's grand total number of 
challenges and the reduced number available to each accused. 

(Recommendation 3) 

Section 16. Challenging the Impartiality of Jurors 

(1) A prosecutor or an accused is entitled to any 
number of challenges on the ground that a juror is not 
impartial between the Queen and the accused. 

(2) In order to define the specific issue on a challenge, 
the party challenging may be required by the judge to state 
the reasons for the challenge, and if the party or counsel be 
unable or unwilling to do so, the judge may refuse to 
permit the trial of the truth of the challenge. 

(3) The following rules apply to the trial on the issue of 
whether or not the juror is not impartial between the 
Queen and the accused: 

(a) Where two or more jurors have been sworn the last 
two jurors sworn shall be sworn to try the issue. 

(b) Where fewer than two jurors have been sworn the 
judge shall choose two jurors from the panel who shall 
be sworn to try the issue. 

(c) Where a juror is challenged under this section, and 
the accused and the prosecutor agree that the juror is 
not impartial between the Queen and the accused the 
juror shall be excused without intervention of the 
triers. 
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(d) The juror challenged may be called as a witness on 
the trial of the issue. 

(e) An accused or the prosecutor may adduce such 
evidence as will assist the triers in determining whether 
or not the juror challenged has a state of mind in 
reference to the charge, the prosecutor, the police, the 
victim, or to the defendant which would prevent him 
from acting impartially. 

(f) The judge may direct that the trial of the issue shall 
take place in camera and in any case shall direct that 
the trial of the issue not take place in the presence of 
those members of the panel who have not been sworn 
as jurors or triers. 

(g) The judge may give such direction to the triers as 
he considers necessary to assist them in determining 
whether or not they are satisfied on a balance of prob-
abilities that the juror is impartial between the Queen 
and the accused. 

(h) Where, after what the court considers to be a 
reasonable time, the triers are unable to agree whether 
or not the juror is impartial between the Queen and 
the accused, the judge may discharge them from giving 
a verdict and may direct that two other persons be 
sworn to try the issue or the court may, in its discre-
tion, excuse the juror. 

COMMENT 

The procedure established in this section for challenging 
the impartiality of a prospective juror is basically the same as 
that set out in the case law, notably R. v. Hubbert." ()  We 
considered whether, under the proposed procedure, the party 
challenging a juror should have to state any reasonable 
grounds for believing such person to be partial. Unless exten-
sive pre-trial investigation of prospective jurors were to take 
place, this information would seldom be available to the 

58 



parties. It was contended that if the parties have any suspicion 
that a prospective juror is not impartial they may challenge the 
prospective juror and satisfy themselves or the triers whether 
that person is impartial by questioning him about matters 
which might reveal some certain partiality. However, as it 
stands, the recommendation provides that the judge may re-
quire the challenger to state particular reasons. The judge 
must be able properly to direct and control the trial of the 
truth of the challenge, of course, and we seek readers' opin-
ions about whether the requiring of stated grounds wouId be 
necessary and desirable to achieve that objective. 

(Recommendation 3) 

Section 17. Exercising a Peremptory Challenge after 
Challenging the Impartiality of a Juror 

(1) Where a party intends to challenge a juror 
peremptorily or intends to challenge the impartiality of the 
juror neither he nor the other party shall be called upon to 
challenge that juror peremptorily until the trial of the issue 
of impartiality has been completed. 

(2) Notwithstanding that a challenge to a juror's 
impartiality has been found not to be true, either the 
prosecutor or an accused may challenge the juror peremp-
torily. 

COMMENT 

This provision codifies what has been the practice, that is, 
that a party may still exercise his peremptory challenge after a 
challenge on the grounds of partiality. The rationale of the 
peremptory challenge is to ensure to the extent possible that 
the accused feels he is being tried by an impartial jury. There-
fore it should not matter whether it is exercised before or after 
a challenge on the grounds of partiality. 
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(Recommendation 3) 

Section 18. Challenging the Qualifications of Jurors 

(1) A prosecutor or an accused is entitled to any number 
of challenges on the ground that: 

(a) the name of a juror does not appear on the panel, 
but no misnomer or misdescription is a ground of 
challenge where it appears to the court that the de-
scription given on the panel sufficiently designates the 
person referred to, 

(b) a juror is disqualified from jury service under sub-
section 1(2) of this Act. 

(2) Where a challenge is made under subsection (1), 
the judge shall determine whether the alleged ground of 
challenge is true or not, and where he is satisfied that the 
alleged ground of challenge is true he shall excuse the 
juror. 

(3) The judge may, in his discretion, direct that the 
trial of the issue take place in camera. 

COMMENT 

This section is similar to sections 567 and 568 of the 
Criminal Code. These are essentially technical grounds for 
challenge and are best left to the judge to determine. The 
judge should have the power to deal with these challenges in 
camera as it may be that the reason will be embarrassing to 
the juror. The Crown for example may have information that a 
juror has a record for a criminal indictable offence which the 
juror, for whatever reason, has not disclosed on his question-
naire. 
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(Recommendation 3) 

Section 19. Publication of Jury Selection Hearing 

(1) The Judge may direct that no information respect-
ing any or all proceedings under Part XVII shall be pub-
lished in any newspaper or broadcast. 

(2) Every one who fails to comply with a direction 
made under subsection (1) is guilty of an offence punishable 
on summary conviction. 

COMMENT 

A judge should have the authority to prohibit publication 
of parts of the selection process if such publication might 
prove embarrassing to a potential juror or prejudiced to the 
accused. 
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V  

Preliminary Matters 

A. Protection of Juror's Employment 

Recommendation 4 

4.1. Offence 

An employer shall not deprive an employee of his 
employment, or threaten or otherwise coerce him with 
respect thereto, because the employee receives a summons, 
responds thereto, serves as a juror, or attends court for 
prospective jury service. 

4.2. Penalty 

Every employer who is guilty of an offence under 
section 1 is guilty of an offence on summary conviction 
and is liable to a fine of not more than $5,000, or to 
imprisonment for not more than three months, or to both 
a fine and imprisonment. 

4.3. Compensation and Reinstatement in Addition 
to Penalty 

Where a person is convicted of an offence under 
section 1, the provincial judge making the conviction 
shall, in addition to the penalty imposed pursuant to 
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section 2, order that the person convicted pay the 
employee reimbursement for lost wages and reinstate the 
employee. 

COMMENT 

An employee could probably sustain an action for wrong-
ful dismissal against his employer if the employee lost his job 
because he had to perform jury service. However, a common 
law action for wrongful dismissal is not a sufficient remedy in 
such circumstances. To unskilled workers the amount recov-
ered by a wrongful dismissal action is often inadequate com-
pensation for loss of employment. Furthermore, because of 
the improbability that an employee would bring such an action 
and the improbability that damages would be very onerous, 
such a remedy does not serve as a very serious deterrent to 
the employer. 

Alberta and Québec are the only provinces which have 
specifically enacted provisions prohibiting employers from 
threatening or causing loss of employment or any other pen-
alty to employees who serve as jurors. There is no civil right 
of action in the Alberta statute; however the employer is liable 
on summary conviction to a fine not exceeding $1,000, or to 
imprisonment for not more than three months, or both. 6 ' New-
foundland has not specifically dealt with this problem, but the 
wording of section 2 of The Judicature (Amendment No. 2) 
Act, may be broad enough to cover it: "An employer . . . 
shall pay such employee the same wages as he would have 
received if he had been at work . . . and . . . shall not penalize 
such employee by deplivation of vacation time or by any 
other means whatsoever." 62  

The proposed recommendation prohibits employers from 
depriving their employees of work, or from threatening to do 
so, because of jury service. It creates both an offence punish-
able by a fine and/or imprisonment and a compensatory pen-
alty for damages. It also provides for a remedy of reinstate-
ment because in many cases it is unrealistic to expect that 
liquidated monetary compensation can compensate for loss of 
continuing employment. A legislative provision enacting the 
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recommendation would also have to include a section making 
officers or agents of corporations personally liable if they 
authorized or acquiesced in the contravention of the section. 
And perhaps it would be advisable to include a provision 
putting the onus of proof on the defendant, if the employee 
were dismissed while serving on a jury, to prove that the 
employee's jury service was not the cause of the dismissal. 

This sort of protection against any offending employer of 
a juror would, no doubt, be an apt subject of criminal law 
enacted by Parliament. It would also, however, be quite an 
appropriate subject of provincial legislation in which the penal-
ties or civil remedies, if any, could be very finely drawn. On 
balance it seems more appropriate for provincial enactment. 
Accordingly, if no strong support throughout Canada be ex-
pressed in favour of the foregoing statutory propositions, they 
will not be recommended to Parliament. We seek readers' 
opinions on this matter, too. 

B. Length of Jury Service 

Recommendation 5 

No person shall be required to serve as a member of 
a jury panel, or as a juror, within sixty months after the 
last day of that person's previous service as a member of a 
jury panel, or as a juror, whichever is the more recent. 

COMMENT 

There is a great deal of variation from province to prov-
ince on how long jurors are required to serve on jury panels. 
Our survey of jurors revealed that they served anywhere from 
four days to three weeks. 

But while it does not appear to be a matter of grave 
concern  under present practices, we think that maximum dura-
tion of jury service should generally not be longer than one 
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assize and that jurors should normally not sit on more than 
one assize within a five-year period. Short jury terms make it 
possible for more people to serve on juries and minimizes the 
personal disruption of jury service. It should mean that most 
people would be able to serve without fear of undue economic 
hardship. Thus, the jury would be more representative of the 
community and the burden of jury duty more equitably dis-
tributed. Another benefit would be that more people would be 
exposed to the jury system and would thereby gain an in-
creased appreciation of judicial administration. 

In cases like the recent dredging trial in Toronto in which 
the jurors were engaged for 14 months, provincial authorities 
ought to consider some immunity from service for much 
longer than five years. Although it may be extremely unlikely 
that any of those randomly selected jurors would ever again 
be summoned, a ten-year immunity would not seem unreason-
able. 

C. Compensation of Jurors 

Recommendation 6 

[No specific statutory form for remuneration of 
jurors is recommended, because the responsibility for the 
maintenance of provincial courts of criminal jurisdiction 
composed of a judge and jury appears (subject to section 
109 a the British North America Act) to be wholly a 
matter for the provincial legislatures.] 

COMMENT 

Jurors in most provinces are presently paid a per diem fee 
which varies considerably in amount from province to prov-
ince. In addition, jurors are ordinarily paid an allowance in 
respect of mileage and a subsistence allowance representing 
their reasonable and actual expenses for items such as meals 
and lodging necessarily incurred in the discharge of their jury 
duties. Many employers continue to pay employees wages and 
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salaries during their absence from work by reason of jury 
service. However, this practice is not prevalent in the unor-
ganized and unskilled sectors of the labour market. In only 
one province, Newfoundland, are employers required by legis-
lation to continue to pay employees' salaries during jury ser-
vice in a criminal case. However, the Newfoundland legisla-
tion does not exempt employers of only a small number of 
workers from this obligation and it does not make any provi-
sion for relief of the employer who can establish economic 
hardship. 63  Our survey of jurors, however, indicated that the 
majority of jurors in each jurisdiction who had a regular in-
come received their regular pay. 

A number of considerations must be balanced in determin-
ing the appropriate rates and methods of compensating jurors. 
First, if the fees are too low jury service will impose an undue 
economic burden on many jurors or make it difficult to obtain 
a jury that represents a true cross-section of the community. 
Furthermore, jurors who are required to endure economic 
hardship are perhaps more likely to be dissatisfied with their 
experience and, as a result, to discharge their functions less 
responsibly. Indeed, our survey revealed that those who are 
unhappy about the fee were also less likely to be favourably 
disposed to the jury system as a whole. 

A second matter which must be considered in establishing 
a fee schedule is that if fees are too high jurors will receive a 
substantial windfall for serving on a jury. This is particularly 
true if jurors are entitled to the payment of jury fees even 
when their employers continue to pay their ordinary salaries. 
Jury service, being the discharge of a civic duty, ought to be 
neither financially profitable, nor yet so ruinous as to induce 
many people to seek exemption. 

The jury fee schedule should ensure, insofar as possible, 
that jurors are treated as equals. The fees should not underline 
the socio-economic class differences of jurors. It is important 
that during jury service they regard one another in all respects 
as equals. 

Ideally then, jury fees should ensure that jury service in 
no way disrupts a person's ordinary earnings, that no one 
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receives a windfall while serving on the jury, and that jurors 
are treated as equals. Some employers continue to pay 
employees while they are serving on the jury, and some re-
quire them to turn over their jury fees while others do not. 
The reckoning of income earned by commissions, lost during 
jury service, could be most speculative. People such as 
homemakers may have no employer-paid income at all. If the 
State were to compensate each juror for lost salary it could be 
a very expensive and administratively complex exercise. 
Furthermore, compensating each juror for lost salary . would 
highlight the socio-economic differences among jurors and de-
tract from the sense of civic obligation inherent in individual 
jury service. 

This matter of remuneration of jurors bears some relation-
ship to their morale in adjudicating criminal cases. Therefore, 

• despite the fact that we offer no specific statutory formulation 
on this subject, we do suggest that where provincial provisions 
are now perceived to be less than satisfactory, the legislature 
might consider some provisions like those which follow. 

1. A fixed daily remuneration could be paid to each 
summoned member of a jury panel and to each swo rn 

 juror for every day, including a part of a day, during 
which the person is in attendance; 

2. The daily remuneration, in order to remain relevant in 
terms of the cost-of-living, and to avoid frequent ad-
justment by legislation, could be based on the provin-
cial minimum wage or expressed as a percentage of 
that sum; 

3. Employers could be required to continue the wages or 
salary of every employee during absence for jury ser-
vice; 

4. Salaried employees and wage earners called to jury 
service could be obliged to make an assignment of 
their jury remuneration to employers who continue 
their wages or salaries; and 
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5. Persons who are not in receipt of wages or salary 
and/or who are unable to eam commissions during 
jury service, could be permitted to retain their jury 
remuneration. 

Certain refinements of the above provisions relating to over-
time, holiday pay and collective agreements could no doubt be 
considered. However these, too, seem to be wholly matters of 
provincial jurisdiction, if not under the administration of jus-
tice, then under property and civil rights in the province or 
even as matters of a merely local or private nature in each 
province. Parliament should enact that every such provision 
concerning wages and salary bind the Crown in Right of 
Canada. We should appreciate public response and comment 
about our approach to this matter of remuneration of jurors. 

D. Jury Orientation 

Recommendation 7 

7.1. Prospective jurors should receive an orientation 
which thoroughly acquaints them with the nature of their 
duties, trial procedure and legal terminology. 

7.2. This orientation should be accomplished by the 
use of juror handbooks mailed to jurors prior to their 
jury duty, a five-to-ten minute slide and audio presenta-
tion on their first day of jury service, wherever facilities 
are available, and by the oral instructions of the judge 
just prior to hearing the case upon which they are sitting. 

7.3. The orientation materials referred to above 
should be prepared under the auspices of an organization 
such as the Canadian Judicial Council, and adapted for 
use in each province by the Superior Court of that 
province. 
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COMMENT 

Thoroughly acquainting jurors, prior to their service, with 
the nature of their responsibilities, the conduct of a judicial 
trial and the common concepts that will be used throughout it 
is of utmost importance if the jury is to fulfill its functions. As 
the result of stories in newspapers, the entertainment media or 
simply general gossip, jurors often labour under many miscon-
ceptions about these matters. If jurors are not thoroughly 
familiar with what is expected of them they will face their task 
with apprehension and anxiety. Trial delays or lengthy voir 
dires will frustrate them. It will be more difficult for them to 
concentrate on an evaluation of the evidence if they are not 
familiar with basic trial proCedure and terminology. The con-
fused and bewildered juror is more likely to retreat from his or 
her task with a sense of alienation. To overcome these prob-
lems and to enhance the decision-making abilities of jurors and 
their respect for the legal system, good quality juror orienta-
tion is essential. 

At present, in most provinces, judges and sometimes 
sheriffs orally instruct the jury about their responsibilities and 
generally about court procedures prior to the trial. In some 
provinces sheriffs deliver preliminary oral instructions to the 
whole jury panel, while judges give more specific instructions 
to the jurors selected before the trial of a particular case. 

In a few provinces juror information books are also 
supplied to jurors. For example, the juror handbook, "Your 
day in Court: Jury Duty" is currently in use in Ontario. The 
handbook contains a discussion of trial by jury, an explanation 
of the function of the jury and the selection of juries, and a 
description of the civil and criminal trial processes. There are 
also short notes on proper dress, the oath, and the law relating 
to jury secrecy. The Manitoba handbook is a first-class model 
of this sort of publication. These handbooks are sent to jurors 
prior to their being called for jury service. 

These two methods of jury orientation complement one 
another and the use of both should be encouraged. Jury hand-
books ensure that uniform information is given to all jurors. 

70 



They can contain detailed information on the responsibility of 
jury service, the types of cases which might be heard, and 
expected jury behaviour. If sent out just prior to the call for 
jury service, they can be read and studied by jurors at their 
leisure. Not only should this increase the sophistication of 
jurors, but it should dispel some of the apprehensions of many 
jurors prior to their actual service. As well, a local insert 
could inform jurors about such things as the normal hours of 
sitting at the court, where the court building is located, where 
they are to report to, whether parking space is available and 
other matters jurors might wish to know before they actually 
report to the courthouse. 

It is important that juror handbooks be complete, convey-
ing all the information about which potential jurors may wish 
and need to know in an accurate and understandable manner. 
While some provinces like Manitoba have excellent hand-
books, yet, to ensure these goals are attained across the coun-
try, it is recommended that the Judicial Council have a hand-
book prepared which can be widely circulated for suggestions 
and criticisms, and then approved by the Council. 

Obviously a written handbook received prior to trial will 
be useful to jurors in a way that oral instructions heard just 
prior to the case cannot be. However, oral instructions by the 
judge at the beginning of the case also perform an important 
function. They permit the juror to become acquainted with the 
judge and to learn of any peculiaiities in the manner in which 
he conducts the court or the case they are about to hear. They 
also permit the jury an opportunity, just prior to hearing the 
case, to become familiar with some of the legal concepts with 
which they will be dealing, the procedure of the courtroom, 
and their role in the trial. Such preliminary instructions to the 
jury should cover such matters as: 

(a) the function of the indictment, 

(b) the function of the jury as the sole judges of the facts, 

(c) the restriction of their consideration to the evidence, 

(d) the presumption of the accused's innocence, 
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(e) the benefit of reasonable doubt, 

(f) matters conce rn ing credibility, 

(g) the functions of court and counsel, 

(h) the elements of the crimes charged, 

(i) a glossary of some of the terms to be used, 

(j) admonition as to outside conversation, newspaper 
accounts, etc., 

(k) explanation of the procedure to be followed, including 
the order of presenting proof and the examination of 
witnesses, 

(1) the importance of cross-examination, 

(m) the right of the accused to remain silent, 

,(n) the need occasionally to send the jury out of the room 
while matters relating to the admissibility of evidence 
are considered, 

(o) whether or not the taking of notes is permitted, 

(p) explanation of the verdict and how it is reached, 

(q) obligation to keep secret their deliberations. 

After hearing the preliminary instructions the jurors should be 
less anxious about their task, better able to understand the 
procedure, and thus, better able to appreciate its significance, 
and also they should be better able to recognize and evaluate 
the relevant evidence when it is presented. It would appear 
that many Canadian judges presently give the jury fairly de-
tailed preliminary instructions. We think that such instructions 
ought to be mandatory. 

72 



Both jury handbooks and oral instructions by the judge 
may not, however, ensure that all jurors are so adequately 
informed that they can discharge their responsibilities to the 
best of their abilities. Handbooks may not be read, and even if 
they are, the printed word may not convey a good sense to 
some jurors as to what exactly their responsibilities are or 
how judicial trials are conducted. Because specific oral in-
structions are not given until the juror is actually chosen to 
hear a case, they can do little to alleviate the prospective 
jurors' concerns before this time. Therefore, we recommend 
that as part of the orientation program wherever the facilities 
can be provided, all jurors view a five-to-ten minute slide and 
audio presentation about jury service and courtroom proce-
dures. This device, usually in the form of a videotape presen-
tation, is used in several American jurisdictions and its suc-
cess has been widely acclaimed. In a very brief period of time 
it permits jurors to become familiar with courtroom proce-
dures and their responsibilities. The medium engages their 
interest and is one with which most people are familiar. The 
advantages of a slide presentation over a videotape presenta-
tion are that it is much less expensive and by simply changing 
a few slides can be adapted to local conditions and practices 
or changes in courtroom procedures. The Law Reform Com-
mission in conjunction with the National Film Board has pre-
pared a sample six-minute jury orientation slide presentation 
which can be made available to any interested persons upon 
request. 64  
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VI 

The Judge's Charge to the Jury 

A. Instructing the Jury on the Law 

Recommendation 8 

The Adoption of Jury Instruction Guidelines 

(a) Preparation. A committee under the auspices of 
an organization such as the Canadian Judicial Coun-
cil should prepare a collection of accurate and under-
standable jury instruction guidelines to be made 
available to all judges for use in criminal cases. 

(b) Composition of the Committee. The Committee 
who prepare the jury instruction guidelines should be 
composed of judges, defence counsel, prosecutors, 
legal academics, lay persons and communication 
experts. 

(c) Procedures of the Committee. The committee 
should have access to a part-time or full-time support 
staff to assist in the research and testing necessary to 
establish the jury instruction guidelines. The Commit-
tee should continue to function after the initial prep-
aration of the guidelines in order to assess current 
legislative and judicial developments and to ensure 
that the guidelines are kept up-to-date. 
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(d) Use of the Jury Instruction Guidelines. The ver-
batim use of the guidelines should not be mandatory. 
Rather, as their title suggests, they would be only 
guidelines, to be modified or supplemented in particu-
lar cases where necessary to fit the facts or particular 
aspect of the case. 

COMMENT 

Introduction 

Questions of law are decided by the judge; questions of 
fact are decided by the jury. This well-known dichotomy of 
functions raises the problem of who applies the law to the 
facts. Because the jury in criminal cases returns a general 
verdict of guilty or not-guilty, it must discharge this responsi-
bility. Thus, to enable the jury to carry out its duties, the 
judge instructs the jury on the law which governs the case. In 
reaching a verdict the jury must then apply those instructions 
to the facts as it finds them. 

Jury instructions must therefore, satisfy two conflicting 
requirements: the need to state accurately the relevant law 
and the need to state the law so that the jury understands it. 
The need to state the law accurately is, of course, an obvious 
requirement. If the case is appealed, counsel will scrutinize 
the charge for all possible errors in the statement of law. The 
court of appeal will hold the instructions to be in error unless 
the judge has correctly stated the law in all respects. (Of 
course, not every error causes a substantial wrong or miscar-
riage of justice.) Because strict legal correctness is the primary 
concern of the appellate courts, it is naturally the concern of 
trial judges as well. Indeed, to eliminate the possibility of 
error from their statements of the law, trial judges will some-
times include long quotations from appellate court judgments 
in their instructions and in other ways generally attempt to 
"boiler-plate" them. This often results in instructions which 
are long, repetitious, and disjointed. 
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The need to state the law correctly may thus often con-
flict with the other important requirement of jury instructions: 
that they be understandable to the jury. The allocation of 
responsibility between the judge and jury is premised on the 
jury's ability to understand and apply the law. It is often 
alleged that one of the most serious deficiencies of trial by 
jury, and indeed an aspect of it which is sometimes said to 
place the institution of the jury in jeopardy, is the jury's 
inability to follow and comprehend the instructions given by 
the judge. If jurors are confused about the law they are to 
apply, they cannot perform their function properly, and a just 
verdict will be reached only by chance. 

Our survey of judges also led us to the conclusion that 
something to improve the quality of jury instructions ought to 
be attempted. Only 23 per cent of the judges were quite 
certain that juries generally understand the judge's instruc-
tions. And while most (82 per cent) felt that it was at least 
probable that juries understood what was being told to them, a 
significant minoiity (18 per cent) felt that it was probable that 
juries did not understand what was being told them. Not 
surprisingly, judges who felt that juries probably did not un-
derstand judge's instructions were more likely to prefer judges 
over juries on the question of who is more likely to arrive at a 
just and fair verdict (74 versus 10 per cent of such judges). 
They were also much less likely to have a very favourable 
overall attitude toward the jury (28 versus 90 per cent of such 
judges). 

We found further evidence that jurors have difficulties 
with the present instructions on the law given to them by 
judges in an experimental study we undertook. That study is 
more fully described later on in this chapter. 

From time to time, proposals have been made in an at-
tempt to reconcile the goal of stating the law accurately with 
that of making the charge comprehensible to the jury. In this 
chapter a number of such proposals will be explored: the 
adoption of jury instruction guidelines; the use of lay persons 
and communication experts in the preparation of jury instruc-
tions; the improvement of the procedure for the preparation 
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and delivery of jury instructions in particular cases; and the 
use by the jury of written instructions. 

The goal is to develop a process of jury instruction which 
is expeditious, reduces the number of appeals, and results in 
instructions which are understandable and accurate. 

The Adoption of Jury Instruction Guidelines 

The recommendation that judges have available to them 
jury instruction guidelines should have broad support from the 
Canadian judiciary. In our survey of judges, 78 per cent of the 
respondents felt that "a collection of standardized instructions 
drawn up by leading members of the bench and bar would be 
useful to [them] in explaining the law to the jury". In fact, in 
all regions of the country except British Columbia, over 80 per 
cent of the respondents favoured such instructions. In British 
Columbia only 13 of the 23 judges responding (56 per cent) 
wanted such instructions. 

In a recent book on instructing the jury, pattern jury 
instructions are described as "the greatest modern improve-
ment in trial by jury •" 66  They were first used over thirty years 
ago in California, and are now used in the majority of United 
States jurisdictions. 66  Pattern jury instructions were, and con-
tinue to be, employed in most American jurisdictions in re-
sponse to three problems, all of which are present in Canada. 
First, judges, particularly newly appointed judges, spend an 
inordinate amount of time preparing jury instructions. Some-
times they borrow a "precedent" from another judge or quote 
passages out of a form book, but often they have to prepare 
instructions by researching case law and formulating their own 
charges. Much of this time and effort is wasted because judges 
duplicate each other's work. As well, because the wording of 
individually prepared charges varies, counsel are also forced 
to spend extra time examining the wording of each charge 
instead of being able to concentrate on whether the appro-
priate instructions were given. 
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Second, when each judge prepares his or her own instruc-
tions on the law, a great number of reversais  result because of 
misdirections. The 1976 volumes of Canadian Criminal Cases 
reveal that in the sixty-two reported appeals from trials by 
jury, misdirection to the jury was an issue in fifty of them. 
The misdirection resulted in a new trial in thirty of these 
cases. Indeed, the rate of reversais  would likely be even 
higher if it were not for a liberal application of the "no 
substantial wrong or miscarriage of justice" doctrine, and the 
appellate court practice of overlooking an error by insisting 
that the instructions must be read as a whole. Of course the 
sixty-two cases were reported only because they were appeal 
cases. They do not represent the totality of jury trials in 
Canada during the pertinent period. 

Reversais  result in an enormous and often needless waste 
of time and money. More accurate instructions would result if, 
instead of having individual judges research the law and pre-
pare instructions, resources were pooled and instructions pre-
pared in a systematic fashion. Although jury instruction 
guidelines would not eliminate all appeals based on alleged 
misdirections, because judges could still err in selecting which 
instructions to use in a particular case or because some 
guidelines might be incorrect in the court of appeal's view, 
their use should substantially reduce the number of these 
appeals. 

A third problem which justifies the development of jury 
instruction guidelines is that even if a judge in preparing his or 
her own instructions states the law correctly, in some cases he 
or she will not have the time or the ability to render them 
understandable to the jury. Clear and simple writing, particu-
larly about legal concepts, is enormously time consuming and 
extremely difficult. The incomprehensibility of many jury in-
structions is a matter of grave concern . 

Definition 

Jury instruction guidelines (or, as they have been vari-
ously called: standardized instructions, model charges and 
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pattern jury instructions) are normally prepared by a commit-
tee of lawyers, judges and law professors and are usually 
published in loose-leaf fashion. Each instruction is a brief, 
accurate and complete statement covering a single situation or 
point of law. 

During the preparation of the instructions, legal concepts 
are first broken into their basic components and then drafted 
so that they can be combined to provide a complete statement 
of the law governing any particular case. Each instruction is 
usually followed by a commentary describing when the model 
charge should be used and citations to the appropriate au-
thorities. Corrections or suggestions for improvements in the 
instructions and up-dated annotating, including recent cases 
relating to the instruction, are published on an on-going basis 
and inserted in the loose-leaf service. Ideally, when the in-
structions are assembled in a particular case, by an appro-
priate arrangement of the individual standard instructions, 
they will explain all the law to be applied in the case in clear, 
concise, impartial and accurate terms, and in a manner which 
will be intelligible to the average juror. 

There is some conflict in the United States as to whether 
or not the use of pattern jury instructions should be manda-
tory. At least seven  juridictions have made the use of pattern 
instructions mandatory and require that the appropriate in-
structions be read verbatim by the judge. This procedure is 
designed to ensure that an impartial and uniform statement of 
the law is given to the jury in every case. However, this 
approach means that instructions cannot be tailored to fit the 
individual facts of a case. It has even been held to be an error 
to paraphrase or expand upon a mandatory instruction after 
the jury has indicated that they do not understand the original 
charge. 

In several jurisdictions in the United States, however, 
pattern jury instructions are sensibly treated simply as 
guidelines which can be tailored to the facts of each case. The 
judge is expected to speak directly to the jury, paraphrasing 
the suggested instructions instead of reading them, and making 
appropriate references to the facts of the case at bar. This 

80 



approach to the use of pattern jury instructions seems prefera-
ble, since it results in instructions which are more accurate in 
individual cases and easier to understand. 

Pattern jury instructions would probably resemble, to a 
great extent, many of the jury instructions which are now 
privately exchanged among judges. However, the systematic 
preparation and publication of the instructions, as con-
templated by the recommendation, have a number of advan-
tages over the present method of preparing instructions. 

Advantages 

There are five major advantages to the use of jury instruc-
tion guidelines: time-saving, accuracy, uniform treatment, 
impartiality, and, intelligibility. 

1. Time-saving 

Because pattern instructions will be drafted as briefly and 
concisely as possible, they should reduce the time spent in-
structing the jury. However, the major time-savings will occur 
in trial preparation. Judges will be spared the duplication of 
effort which results when each prepares his or her own in-
structions; and, because the pattern instructions will be anno-
tated, less research will be necessary to determine what 
charges should be given in a particular case. 

These time-savings should allow the judge to concentrate 
on tailoring the instructions to fit the particular case. Lawyers, 
knowing the general content of the charge the judge will use, 
will be able to prepare their cases more quickly and will not 
have to consume so much time deciding whether an incorrect 
charge was given. 

2. Accuracy 

Pattern jury instructions should be more accurate than the 
instructions expressed at present for at least three reasons: 
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First, the pattern instructions will be prepared by a committee 
of lawyers, judges and law professors. This concentrated pool-
ing of resources should eliminate most errors. Second, the 
committee will be able to take the time to engage in thorough 
research, thought and writing with respect to each instruction. 
Third, since they will be published for use by judges and 
lawyers, errors in the instructions will be quickly discovered 
and corrected. 

3. Uniform Treatment 

The use of pattern jury instructions will ensure that the 
law is applied uniformly across the country. 

4. Impartiality 

At present, judges who are caught up in the heat of a trial 
may be unconsciously swayed by the equities of a particular 
case and instruct the jury in a way which is overly favourable 
to one side. Although pattern instructions cannot be expected 
to eliminate all subconscious bias, they should remind the 
judge of his duty to give an impartial statement of the law by 
providing an objective standard against which to measure the 
actual charge to the jury. They should also make it easier to 
appeal cases where the judge's charge has been influenced by 
his views of the case. 

5. Intelligibility 

Pattern jury instructions will provide guidelines which the 
trial judge can use in formulating his charge to the jury. They 
will provide him with clear, concise statements of the law 
which he can use in whole or in part, depending upon how 
well he feels they express the issues in a particular case. 
Because the instructions will be drafted as simply and briefly 
as possible, the jury will be better able to follow and under-
stand them. Again, the time-saving resulting from the use of 
pattern instructions will enable the judge to concentrate on 
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selecting the appropriate charges and then tailoring them to 
the facts, thereby improving the quality of charges in general. 
Futhermore, they will provide a base for improving the under-
standability of jury instructions in the manner described be-
low. 

These advantages have been realized in those jurisdictions 
in the United States that have adopted pattern jury instruc-
tions. A study prepared for the American Judicature Society 
concluded that pattern jury instructions have been successful 
in "reducing time spent preparing instructions, eliminating 
much of the cost and delay of unnecessary appeals, increasing 
the intelligibility of the instructions, promoting uniformity, and 
limiting the number of instructions given." 67  

Common Criticisms of Jury Instruction Guidelines 

Pattern jury instructions are commonly criticized for a 
number of reasons: First, it is feared that judges will use the 
pattern instructions verbatim withoUt individualizing them to 
suit the facts and circumstances of each case. Even if the 
instructions are not made mandatory, judges will be reluctant 
to depart from them because of fear of error. Second, judges 
might simply read them verbatim without looking at the jury 
or otherwise delivering them in an interesting or understanda-
ble manner. It has been alleged that pattern jury instructions 
"like all canned products lack freshness." 68  Third, there is a 
fear that pattern jury instructions will stunt the judicial de-
velopment of the law by freezing the language of jury charges. 

None of these criticisms is directed to the use of pattern 
jury instructions; they are all criticisms of their misuse. Pat-
tern jury instructions are intended to act only as an intelligent 
guide to the preparation of the jury charge; they are not 
intended as a substitute for careful thinking about and prepara-
tion of the charge and its modification to suit the facts of 
individual cases; they are not intended to be recited verbatim 
in a monotone without anecdotes peculiar to the case before 
the jury; and, finally, they are not intended to be inscribed in 
granite — as the law changes, the instructions themselves 
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must change to reflect the jurisprudence of the appellate 
courts. There is no evidence on which to base a claim that 
judges would fail to use the instructions as they are intended 
to be used. Furthermore, all of these dangers are present even 
under the present system, in which judges use charges which 
they have prepared in other cases or borrowed from other 
judges as precedents. 

Another concern about the introduction of pattern jury 
instructions is that they might inadvertently result in the mod-
ification of the substantive law. This danger is particularly 
great when the drafting committee is composed of people with 
similar points of view because they might agree on a pattern 
instruction which gives a "slanted" or biased statement of the 
law. For example, in the United States, it is sometimes alleged 
that pattern instructions in civil cases tend to favour the plain-
tiff. The answer to this problem, however, is not to refrain 
from drafting pattern jury instructions for fear that they may 
not accurately state the law, but instead to take every possible 
precaution to ensure that they do give an impartial and accu-
rate statement of the law. One way of ensuring this is by a 
careful selection of committee members so that diverse views 
are represented. 

While not a panacea, jury instruction guidelines, carefully 
prepared and properly used, will, we think, better enable the 
jury to discharge its important function of applying the law. 

Composition of the Committee 

It is clear that jury instruction guidelines must be legally 
accurate. However, they must also be understandable to the 
jury. This latter requirement is perhaps even more difficult to 
achieve than the former. Instructions tend to be prepared by 
judges for judges. 

This major goal for any jury instruction project — render-
ing the instructions intelligible — might not be accomplished if 
the drafting committee is composed solely of legally trained 
persons. Such a committee might draft instructions which 
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effectively communicate only to lawyers. Lay persons and 
communication experts should be members of instruction-
drafting committees. Some United States jurisdictions have 
recently recognized this need. In Montana, a lay person (a 
journalist) was a member of the drafting committee and had a 
veto power over the language used in all instructions. 69  Other 
drafting committees, for example, in Arizona, Florida and 
Pennsylvania, have included communication experts." As well 
as assisting in the drafting, these experts have conducted em-
pirical tests on the comprehensibility of the drafted jury in-
structions. 71  These tests involve post-verdict interviews with 
jurors and experiments with simulated juries. In New York, a 
method of continually evaluating the comprehensibility of jury 
instructions has been established. All questions asked by 
jurors to judges are recorded on a special questionnaire. The 
questionnaires are then collated and the results examined 
periodically in order to determine, among other things, 
whether particular instructions are not being understood by 
the jury . 72  

A lay person on the committee, perhaps a journalist, 
would act as a constant reminder that legal language is often 
utterly incomprehensible to a lay person. The lay person could 
also detect connotations in words frequently used in instruc-
tions of which lawyers, familiar with the legal meanings, might 
be unaware. 

Communication experts could assist in the drafting by 
applying to the instructions the variables which are known to 
affect the perception, memory and comprehension of lan-
guage. In the Study Paper, a chapter on Language and July 
Instructions, summarizes the results of psycholinguistic re-
search and reveals the way in which variables such as the use 
of passive verbs, abstract words, negatively modified words 
and self-embedded sentences affect the understandability of 
language. To test whether the application of these principles 
would improve the understandability of legal instructions, we 
undertook an experiment at the Ottawa Courthouse. Based on 
a reported case of murder involving provocation, we prepared 
a statement of facts. We then had a judge prepare the instruc-
tions on the law which he would give to a jury in such a case 
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(indeed, the original instructions). Then, with the assistance of 
a linguist, we prepared a revised charge, changing the original 
charge in some respects by applying the principles which af-
fect the understandability of language (the revised charge). 
The facts and the two charges were read to two separate sets 
of jurors. The results of the experiment confirm that an appli-
cation of the principles discussed in the aforementioned chap-
ter on Language and Jury Instruction produces legal instruc-
tions which are more understandable. Out of the 37 jurors who 
heard the original charge, 7 reached the wrong verdict based 
on the facts. However, all jurors who heard the revised charge 
correctly applied the law to the facts. After hearing the in-
structions, the jurors were asked a number of straightforward 
questions testing their understanding of the law. Those jurors 
who heard the revised charge performed significantly better on 
this test of their understanding of the law than those who 
heard the original charge. This was particularly so with re-
spect to those jurors who had a high school education or less. 
This experiment led us to the conclusion that something could 
be done to improve the understandability of legal instructions, 
and that a communication expert ought to be employed to 
assist in the preparation of jury instruction guidelines. We do 
not  doubt that the services of a francophone expert would 
produce the same sort of benefit for instructions to be given to 
French-speaking juries. 

Recommendation 9 

The Procedure for Preparing and Delivering Instructions 
in Particular Cases 

(a) Submissions by Counsel. At the close of the evi-
dence, or at a reasonable time prior thereto, the par-
ties shall be given the opportunity of informing the 
judge of the instructions on the law which they think 
are relevant to the case. If written submissions are 
made, copies shall be given to the other parties in the•
case. Submitted instructions, whether given in writing 
or orally, shall form part of the record. 
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(b) Pre-Address Conference. Prior to counsel's argu-
ments to the jury, the judge shall hear submissions by 
counsel on what instructions should be given to the 
jury. The judge should then inform them of what in-
structions he or she intends to give. This conference on 
instructions should be held out of the presence of the 
jury, but should form part of the record. 

(c) Timing of Instructions. The judge shall instruct the 
jury on the law following all counsel's closing addresses 
to the jury. [This recommendation proposes no 
change, but is expressed here for completeness.] 

(d) Objections to the Instructions. Immediately follow-
ing the judge's instructions on the law, and in open 
court, but out of presence of the jury, the parties shall 
be given an opportunity to object to aspects of the 
judge's instructions. If the original instructions were 
ambiguous, erroneous, or unfair, and any such mis-
direction might affect the jury's verdict, the judge shall 
recall the jury and give them additional instructions. 
Failure by any party to object to the judge's instruc-
tions to the jury in any particular, shall not constitute 
a bar to appeal in that regard, where the taking of 
such an appeal would otherwise be permissible. [This 
recommendation proposes no change, but is also ex-
pressed here for completeness.] 

COMMENT 

If jury instruction guidelines are adopted, the following 
procedure for instructing the jury would speed up and simplify 
the process and reduce the possibilities of error. 

Submissions by Counsel 

At some time before the close of the evidence, counsel 
should be permitted to request that the judge give particular 
instructions to the jury. The judge will have a series of stan-
dard instructions on such subjects as reasonable doubt, the 
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credibility of witnesses, and the difference between direct and 
circumstantial evidence. Thus, counsel's request for particular 
instructions will serve, in the main, to point up issues of law 
peculiar to the case. To preserve a record for appeal, these 
requests may be submitted to the judge in writing. If so, 
copies should also be supplied to all other parties so that they 
have notice of the requested instructions and, if they disagree 
with them, they could argue that such instructions should not 
be given. 

This rule is simply one of convenience. The practice 
would inform the judge of the instructions which counsel feel 
are relevant to the case and thus assist the judge in preparing 
the instructions that he or she will deliver. The rule would not 
relieve the judge of his or her responsibility for instructing the 
jury on all relevant points of law. And, of course, the judge 
would not be bound to use the exact language which appeared 
in the written submissions, or indeed be required to give the 
requested instructions at all. 

Many judges at present invite counsel to make submis-
sions on the law prior to the charge, and our survey of judges 
indicates that most judges (79 per cent) are in favour of such a 
practice. Typical comments by judges included the following: 
"It is very useful to have the opinion of counsel on particular 
points which they wished to have drawn to the attention of the 
jury. It is much more efficient to have these comments prior 
to the charge. There will be circumstances where counsel asks 
for further instruction following the charge so that it is not a 
foolproof method. But it is of great assistance and helps to 
clarify the issues for the jury. The judge, of course, must 
exercise his discretion in deciding whether he will accept the 
suggestions of the counsel." "I think it is important for coun-
sel to bring any relevant law or cases to the judge's attention 
so that, if it is appropriate, it can be included in the judge's 
charge. This is done somethnes now or on ad hoc basis." 

Pre-address Conference 

Some Canadian judges hold a conference with counsel 
prior to counsel's closing addresses to the jury. At this time, 
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that portion of the charge relating to the law is discussed with 
counse1. 73  However, this is not common practice. Thus, in the 
vast majority of cases, counsel do not know what will be 
contained in the instructions on the law until the judge deliv-
ers his charge to the jury at the end of the case. Even under 
the present practice, but particularly if jury instruction 
guidelines were adopted, a pre-address conference would have 
numerous advantages. 

First, such a conference would ensure that the judge is 
fully informed of the theories of the Crown and the defence, 
and the legal principles which counsel think should govern  the 
case. This should assist the judge in accurately formulating his 
instructions. 

Second, under the present practice, counsel are placed in 
the difficult position of having to argue their cases before the 
jury without knowing what the judge's charge on the law will 
be. A pre-address conference would permit counsel to struc-
ture their final arguments in light of the legal principles upon 
which the jury will be instructed. This should permit them to 
argue the case more intelligently. 

Third, a pre-address conference will reduce counsels' ob-
jections to the charge as delivered to the jury because, before 
giving the charge, the judge will be aware of most of counsels' 
possible objections and will be able to reformulate his or her 
charge accordingly. Under the present practice, counsel find it 
difficult to detect any errors in the charge during the time 
which the judge spends delivering it to the jury. Thus, counsel 
may not be able to make a timely objection. This could have 
serious repercussions because it may give the jury a false 
impression of the law and, at least under the present court 
rules and case law, counsel may also lose the right to a new 
trial. Even if counsel detects an eiyor in the charge and brings 
it to the attention of the judge, the damage may have already 
been done. The subsequent correction of the charge is often 
unable to cure the prejudice resulting from the initial instruc-
tion. Conversely, the jury may put undue emphasis on the 
re-instruction 'since it is the last thing which they hear before 
their final deliberations. 
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Given these advantages, what are the possible justifica-
tions for denying counsel the opportunity of considering the 
proposed instruction on the law prior to counsel's closing 
arguments and prior to its delivery? It could be argued that 
the judge may wish to alter the charge in light of remarks 
made by counsel in their final arguments. But surely providing 
the judge with a sensible leeway to make such changes would 
not destroy the good sense of allowing counsel to lçnow the 
general content of the judge's charge in advance. 

Another possible objection to a pre-address conference is 
that the judge would not be able to prepare the charge and 
have it typed quickly enough to be able to give copies of it to 
counsel before they present their arguments. But this is not a 
valid point because counsel need only to be made aware of the 
substance of the judge's charge. the use of jury instruction 
guidelines would mean that counsel would already be aware of 
the general charge. When the judge has ruled on whether he 
will use the instructions requested by counsel, he can simply 
inform them orally of any additional charges which he will be 
making. Any argument that the proposed procedure will un-
duly delay the progress of the trial is easily met by pointing 
out that it should save a portion of the enormous cost of both 
time and money caused by the substantial number of reversals 
for errors in the charge. If pattern jury instructions are 
adopted, a conference at which counsel and the judge discuss 
the appropriate instructions on the law should not last more 
than fifteen or thirty minutes. Furthermore, in many cases 
there is no reason why it could not be held at some reasonable 
time before the close of evidence. 

A final objection which is often made to pre-address con-
ferences is that they occur "off the record". This makes it 
very difficult for an appellate tribunal to review an alleged 
error in the charge since there is no record of the reasons for 
the charge or whether any objection was made to it at trial. 
Although it has been argued that allowing counsel to speak 
informally and candidly saves the time and makes for a better 
charge," the arguments in favour of making it a part of the 
record are compelling: it avoids allegations of "deals"; it 
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preserves the record for appeal; and, it preserves the public 
nature of the trial. 

Pre-address conferences are not intended to shift the re-
sponsibility for the charge from the judge to counsel, but are 
only intended to involve counsel at an earlier stage in the 
preparation of the charge so that they can present their argu-
ments in light of the judge's instruction on the law. Such 
conferences must be arranged so that they form part of the 
trial record. For example, counsel could submit copies of their 
requested instructions, if in writing, to the judge and to each 
other just prior to the pre-address conference or at such ear-
lier time as the judge might order. They would be given an 
opportunity, in the absence of the jury, to make representa-
tions as to the suitability of the proposed instructions. The 
trial judge would then indicate which of the proposed direc-
tions he would give and also inform counsel of any additional 
instructions he felt were necessary. All this would be a matter 
of record, so that the appellate court would be able to review 
fully any alleged errors in the instructions. 

Most of the judges who responded to our questionnaire 
were in favour of perniitting the judge to hold a pre-address 
conference to discuss the charge on the law he intends to give 
the jury. Representative comments included the following: 

In a jury trial, a counsel is given virtually no opportunity to 
suggest the proper approach that should be taken to the law in the 
judge's charge and I cannot understand why input should be denied to 
counsel as in non-jury cases counsel is permitted to argue his position 
of law at length. A pre-trial conference would allow all counsel to 
exchange views with the judge on the law and would likely result in 
better charges to the juries. 

In fairness to the Crown and the defence, the judge should indi-
cate at least matters that might be in controversy that he intends to 
include or exclude from his charge and, as officers of the court, 
counsel should be encouraged to comment, so that all issues upon 
which the jury must adjudicate are put to them. 

It is extremely important that the trial judge receive all the assis-
tance he can get in regard to his charge; who better to help than those 
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	 on both sides, who possibly have researched and prepared their cases 
over the preceding weeks or months. 
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Timing of Instructions 

We gave much consideration to whether having the judge 
deliver his charge to the jury prior to counsel's argument has 
any obvious advantages: true, it would permit counsel to refer 
to the law as stated by the judge in their closing arguments 
and relate the evidence to it; and, it would permit the jury to 
evaluate the evidence intelligently as summarized by counsel 
in light of the law that they will have to apply to it. 

The suggestion is that the judge instruct the jury only on 
the law prior to counsels' address. Following the closing ar-
guments, the judge would then re-state the law and summarize 
and comment on the evidence, as in the present practice. We 
rejected this consideration, at last, because: it would protract 
proceedings unnecessarily; it would serve to present a verbose 
element of confusion to the minds of the jury; and it might 
impose a psychological detriment upon the arguments of coun-
sel by seeming to have the judge retu rn  to rebut counsel. 
However, we should welcome readers' opinions about this. 

Admittedly, it is extremely difficult for counsel to make 
an effective closing address to the jury if strictly confined to 
mentioning the evidence only, and forbidden to mention the 
applicable law. A few judges do so confine and forbid counsel. 
However, we have already proposed two possible antidotes 
for this occasional great difficulty. We have proposed a man-
datory preliminary instruction to the newly sworn jury, which 
instruction includes reference to: a verdict based on the evi-
dence only; the presumption of innocence; burden of proof; 
reasonable doubt; credibility; and the elements of the crime(s) 
charged. Such an address at the trial's commencement would 
surely permit counsel to refer in their closing arguments to the 
law as stated by the judge. We have also proposed an optional 
pre-argument conference which, if held, would give the judge 
ample opportunity to define how far counsel might describe 
the applicable law to the jury, before counsel could get into 
difficulty. 

Of course the judge must remain the authoritative 
explainer and interpreter of the law insofar as the jury is 
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concerned. Our recommendations do not accord to counsel 
any scope for unsurping the judge's role in this regard. Our 
recommendations would effect a salutary reform by requiring 
the judge to have the trial's first word and the trial's last word 
to the jury. 

Objections to the Judge's Instructions on the Law 

Under the present law, counsel's failure to object to the 
charge at trial does not prevent him or her from appealing on 
the ground that the charge contained a misdirection. 75  How-
ever, the court of appeal may consider that counsel did not 
make a timely objection at trial in determining whether the 
misdirection caused a substantial wrong or miscarriage of jus-
tice requiring a new trial. Counsel's failure to object during 
the trial is taken to be some evidence that the misdirection 
was not serious." 

Strong arguments can be put forward for the position that 
a failure to object to a misdirection should result in a waiver 
of the error for the purposes of appeal. Such a rule would act 
as a strong incentive for counsel to scrutinize the charge 
carefully, thereby saving the time and expense of at least 
some new trials. It would also inhibit counsel, even though he 
or she suspects a misdirection, from deliberately failing to 
object to the charge on a gamble that a more favourable 
verdict will be obtained but if not, a ground for appeal will be 
preserved. 77  

Two reasons are commonly put forward as justifications 
for the rule that a misdirection can be raised on appeal even 
though no objection to it was raised at trial. One argument 
states that it is the duty of the judge rather than of counsel 
properly to direct the jury, and that the judge must discharge 
the duty irrespective of the actions of counsel." The other 
reason is more substantial. That is, if a serious error were 
made in the judge's instructions to the jury, the accused's 
right to appeal should not be irrevocably prejudiced because 
of the incompetence of counsel. An accused has a right to trial 
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according to law. These reasons are reflected in the tentative 
recommendation which actually proposes no change. 

While these reasons might justify a rule that the failure of 
defence counsel to object to the charge at trial ought not to 
constitute waiver of the accused's right to appeal, different 
considerations apply with respect to the Crown. If the Crown 
is successful on appeal in arguing that there has been a mis-
direction at trial, the accused must undergo a new trial on the 
same facts. That the accused should not be placed in jeopardy 
twice for the same matter is, of course, a basic principle of 
our criminal law. In the words of Rand J. in Cullen v. The 
King: 

It is the supreme invasion of the rights of the individual to subject 
him by the physical power of the community to a test which may mean 
the loss of his liberty or his life; and there is a basic repugnance 
against the repeated exercise of that power on the same facts unless 
for strong reasons of public policy." 

As Justice Rand further pointed out, "The position of the 
accused is in sharp contrast to that of the prosecution". 8° The 
Crown has unlimited resources, while the accused must de-
fend himself in many cases at his own expense. More impor-
tantly, the possibility of a new trial can cause the accused 
grave anxiety, further humiliation and the uncertainty of not 
being able to plan for his future. The Crown does not bear 
similarly proportionate detriments when a new trial is ordered. 
Indeed, in most jurisdictions, the principles underlying the 
concept of double jeopardy are held in such regard that the 
prosecution is never able to appeal on acquittal, even on 
questions of law. 8 ' 

Since the time at which Mr. Justice Rand expressed his 
opinion, the introduction of legal aid has occurred in Canada. 
Those who would not diminish the Crown's right of appeal 
point to the reduction, if not elimination, of financial cost to 
the accused. Those who would indeed reduce the Crown's 
right to seek new trials point to the financial cost to the 
public. The same question is viewed through different optics. 

In terms of double jeopardy it may not seem unfair to 
place a higher burden on the Crown to avoid the possibility of 
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new trials. Prohibiting the Crown from appealing from a mis-
direction to which it did not object at trial, and thus for which 
it did not provide the judge with an opportunity for correction, 
should do two things. First, it should provide an incentive for 
the Crown to review carefully the instructions at trial; second, 
it should prevent the Crown from ignoring errors at trial and 
taking a chance on a favourable verdict knowing that if a 
favourable verdict is not returned, it might be able to obtain a 
new trial on appeal. Despite the form of our earlier tentative 
recommendation which would preserve the status quo, the 
Commission is divided on this issue, and earnestly seeks read-
ers' opinions about it. 

Recommendation 10 

Use by the Jury of Written Instructions 

The judge may give the jury a written copy of the 
instructions on the law delivered to them, [and he or she 
shall do so upon the request of any party made before the 
jury begins its deliberations or upon the request of any 
juror made at any time before verdict]. 

COMMENT 

The prevailing practice is not to give the jury a written 
copy of the instructions on the law to take into the jury room. 
In our survey of judges, only 6 per cent indicated that they 
ever "give juries wiitten instructions to take with them to use 
during their deliberations". 

Therefore if, after canvassing the arguments for and 
against the foregoing proposition, we are to make a similar 
recommendation to Parliament, we shall require very compel-
ling responses from our readers. There are really two proposi-
tions: the first is expressed so as to leave the matter entirely 
in the judge's discretion; the second, that part expressed be-
tween the square brackets, would go further in according to 
any party or any juror the right to have the judge's 
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instructions on the law furnished to the jury in writing. What 
are the relevant arguments? 

The case for giving written instructions to the jury was 
stated by the California Law Revision Commission: 

The instructions are intended to guide the jury's deliberations. 
Yet, even in a relatively simple case they are usually lengthy and 
complex. It is hardly reasonable to suppose that the jury, composed as 
it is of persons unfamiliar with either law or legal language and having 
heard the instructions but once as given orally by the court, will be 
able to remember them in detail as it ponders the matters committed to 
it for decision. Thus, it would seem to be altogether fitting, if not 
indeed essential, that the jury have a copy of the instructions at hand 
with which to refresh its recollection as to the issues in the case and 
the law applicable thereto if it wishes to do so.82 

Providing the jurors with written copies of the instructions 
would permit them to concentrate on the charge as a whole 
during its oral presentation and also reduce the time they 
spend attempting to recall the charge. Furthermore, since 
people have varying levels of receptiveness to visual and au-
ditory methods of instructions, those who are more capable of 
dealing with written instructions would be greatly aided by 
receiving a copy of the charge. In other words, because of 
their differing backgrounds and abilities, jurors would be more 
likely to understand the instructions if they received both oral 
and written directions. 83  Studies have also shown that the 
quality of jury deliberation increases when written instructions 
are used. Jurors spend twice as much time deliberating and 
applying the rules and are more confident that they have 
reached the right decision. 84  

In light of what is expressed above it is essential to 
review the arguments on the other side to see why the prac-
tice of giving the jury written instructions has not been widely 
adopted: 85  

1. It would involve more work for the judge and delay 
jury deliberations if the judge had to prepare his or her in-
structions and have them typed in a form suitable to be taken 
into the jury room. However, this recommendation refers only 
to the instructions on the law, and, whenever a pre-argument 
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conference would be held, these might well be settled before 
the arguments of counsel are presented. This might not allow 
sufficient time to prepare a written set of instructions for the 
jury. Some commentators have suggested that if copies of the 
instructions are not available, oral instructions should be taped 
in the jury room and played back when and if necessary. 86  This 
latter suggestion would involve no delay, but one would want 
to be sure that reliable equipment and facilities would be 
available everywhere in Canada. 

2. If the jurors are given written instructions, they might 
seize upon one or two passages and consider them out of 
context or debate their meaning to the exclusion of other 
issues. However, this danger is just as likely to be present if 
the jury hears only an oral presentation since they might give 
undue emphasis to those aspects of the oral presentation 
which seemed significant to them when they heard the charge 
and miss the relevance of other instructions or they might 
forget certain portions completely. 

3. Jurors who have an ability to read and interpret writ-
ing will have an undue influence in the jury room. Again, this 
danger seems just as real when the only reference is remem-
beiing the oral presentation. Strong-willed jurors are no doubt 
able to impose their will on others by claiming to have a more 
accurate recollection of the instruction. However, the written 
word could be a more effective weapon for a strong-willed 
hair-splitter than mere recollection. 

In those American jurisdictions which have adopted the 
practice of sending the written instructions on the law into the 
jury room, 87  these fears have not materialized. 88  Empirical 
studies confirm the hypothesis that written instructions in-
crease jury understanding. 86  One study found that jurors who 
were given written instructions engaged in "a more efficient 
and higher quality deliberative process." 8° Another found that 
"allowing written instructions in the jury room results in a 12 
per cent improvement in jury comprehension."' Empirical 
studies have also shown that jurors would prefer to have 
written  instructions 92 
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The Commission is divided on this issue and seeks to 
learn the views and experiences of judges, lawyers and former 
jurors on this vexed question. 

Summarizing and Commenting 
on the Evidence 

1. Summarizing the Evidence 

Recommendation 11 

After the close of the evidence and the arguments of 
counsell, the judge shall fairly, accurately, and impartially 
summarize the evidence, and the contentions of both the 
prosecution and the defence. The judge may summarize the 
evidence in any manner appropriate to the case; but such 
summary shall relate only to the essential factual questions 
in issue. 

COMMENT 

Summarizing the Evidence 

Under the present law, at the end of counsel's address to 
the jury, the judge in rnost cases has a duty to summarize 
fairly the evidence to the jury. The standard that is applied in 
determining whether the trial judge has fairly summarized the 
evidence is most frequently derived from a quotation by 
Taschereau J. in Azoulay v. The Queen: 

The rule which has been laid down, and consistently followed is 
that in a jury trial the presiding judge must, except in rare cases where 
it would be needless to do so, review the substantial parts of the 
evidence and give the jury the theory of the defence, so that they may 
appieciate the value and effect of that evidence, and how the law is to 
be applied to the facts as they find them."" 
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The standard of fairness is also frequently derived from a 
quotation by Spence J. in Colpitts y The Queen: 

Recent decisions in this Court and elsewhere have also em-
phasized the duty of the trial Judge in his charge to go further and to 
not only outline the theory of the defence but to give to the jury 
matters of evidence essential in aniving at a just conclusion in refer-
ence to that defence. 94  

While the law is not in doubt, the court of appeal cases in 
which the issue is whether the trial judge has fairly sum-
marized the evidence are legion. 

Under the present law, if the issues in a case are clear 
and the evidence simple, some courts have held that the trial 
judge does not need to summarize the evidence. 95  However, 
even in such cases, court of appeal judges have remarked that 
it would be preferable for the trial judge to summarize the 
evidence. 96  The recommendation provides that in all cases the 
trial judge should summarize the evidence. 

In most cases the judge will be most effective in assisting 
the jury by his summary of the evidence if he or she de-
lineates the essential issues and relates the evidence to them. 
For example, it has been said that, "The function of a trial 
judge in a charge to the jury is to explain the law relevant to 
the issues and to relate the evidence thereto in such a manner 
that the jury is able to appreciate the pivotal issues upon 
which the case turns." 97  An often repeated statement as to the 
trial judge's responsibility was made by O'Halloran J.A.: 

The jury has a right to expect from the judge something more than 
a mere repetition of the evidence. They have a right to expect that his 
trained legal mind will employ itself in stripping the statement of 
non-essentials, and in presenting the evidence to them in its proper 
relation to the matters requiring factual decisions, and directed also to 
the case put forward by the prosecution and the answer of the defence, 
or such answer as the evidence permits. 98  

Thus, while the trial judge does not need to repeat to the 
jury all the evidence and discrepancies in the evidence (in-
deed, it might be an effor if he or she did, since it might only 
serve to confuse the jury), 99  he or she must remind them of, 
and explain to them, the contentions of the parties,n° and 
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summarize the essential evidence for them. Normally, the best 
method of doing this will be for the judge to relate the essen-
tial evidence to the important facts in issue. However, in some 
cases, if he or she feels it will be more understandable to the 
jury, the judge might adopt some other manner of describing 
the evidence. 

2. Commenting on the Evidence 

Recommendation 12 

Either during or after summarizing the evidence, the 
judge may comment upon the weight of the evidence and 
the credibility of the witnesses. However, if he or she does 
so, lie or she must unequivocably instruct the jury that the 
jury is the exclusive judge of the facts and that it is not 
bound by any comments of the judge. In commenting on 
the evidence, the judge shall not directly express an opinion 
on the guilt or innocence of the accused or that certain 
testimony is worthy or unworthy of belief, but may draw to 
the jury's attention any discrepancies in the evidence which 
the jury ought to consider in finding its verdict. 

COMMENT  

Under the present law it is well established that the trial 
judge has the right to comment upon the credibility of witnes-
ses and the strength of the evidence. In this way he or she is 
able to give the jury the benefit of his or her experience and 
expertise in evaluating evidence. The recommendation thus 
preserves this right in the trial judge. 

The recommendation imposes two limitations upon the 
judge's right to comment on the evidence, the first of which is 
supported by present case authority, the second of which is 
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supported at least by dicta in some cases. The first limitation 
on the judge's right to comment on the evidence is that he or 
she must make it unequivocably clear to the jury that fact-
finding is their function and that they are free to accept or 
reject his or her opinion on the evaluation of the evidence. 
This limitation is well recognized in the jurisprudence.'°' 

The second limitation imposed by the recommendation is 
that "the judge may not directly express an opinion on the 
guilt or innocence of the accused or that certain testimony is 
worthy or unworthy of belief'. A direct expression by the 
judge that, for example, "I am of the opinion that the accused 
is guilty" goes beyond the purpose of permitting the judge to 
comment on the evidence. The purpose of permitting the judge 
to comment on the weight of the evidence is to provide the 
jury with the benefit of the judge's insights in evaluating evi-
dence based upon his or her experience. A statement by the 
judge that in his or her opinion the accused is guilty is of little 
assistance to the jury in making their own independent as-
sessment of the evidence. In addition it places the judge in the 
role of an advocate, a role unbecoming to the position. Under 
the present law an expression of the judge's belief in the 
accused's guilt would not appear to be absolutely barred; 
however, some courts of appeal, particularly recently, have 
spoken disapprovingly of it. 102  

The recommendation would also prohibit the trial judge 
from making a direct statement that certain testimony is 
worthy or unworthy of belief. The reasoning described in the 
above paragraph also applies to this type of comment. The 
judge can be most helpful to the jury if he or she describes to 
them the possible factors which might have affected a particu-
lar witness' perception, memory, narration or sincerity and 
which they should consider in determining that witness' credi-
bility. A bald statement that the judge feels a particular wit-
ness is or is not worthy of belief is of little assistance to them 
in making an independent evaluation of the witness' credibil-
ity. While under present law judges are permitted to express a 
direct opinion on a witness' credibility, it is clear that it might 
be an error if he or she presses such an opinion too 
strongly. 103 

101 



C. Re-instructing the Jury 

Introduction 

After the jury retires to deliberate, the judge may dis-
cover, or counsel may indicate, that some error was made in 
the instructions to the jury. Not infrequently, the jury, during 
the course of their deliberations, may ask the judge for an 
explanation of some aspect of the instructions On the law. On 
these occasions, the judge might have to recall the jury from 
their deliberations and re-instruct them. 

Instructions given after the jury has retired are often criti-
cal because they will be on important aspects of the law which 
the jury might have misunderstood or upon which they are 
focusing. Therefore, the practice gove rning additional instruc-
tions should be clearly settled. This chapter will discuss the 
problems relating to re-instructing the jury on the law. A 
subsequent chapter deals with the related problems of review-
ing the evidence or testimony at the jury's request. 

I. Re-instructing the Jury at Counsel's Request or on the 
Judge's Own Initiative 

Recommendation 13 

The judge shall recall the jury and give them addi-
tional instructions if the original instructions were ambigu-
ous, erroneous, or unfair. 

COMMENT 

Under the current practice, the judge invites counsel to 
object to his charge to the jury after the jury has retired. 
Defence counsel is normally invited to voice his or her objec-
tions first. Common objections to the charge include allega-
tions that the charge: was ambiguous; failed to state or incor-
rectly stated the relevant law; violated a statutory provision 
(such as the one prohibiting comment on the accused's failure 
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to testify); unfairly summarized the evidence; did not relate 
the evidence to the issues in the case; and did not put the 
theory of the defence adequately before the jury. If the judge 
agrees that there has been a misdirection the jury will be 
recalled and re-instructed. If the judge decides on his or her 
own initiative that the charge was defective, the jury may also 
be recalled. 

2. The Jury's Request for Re-instruction 

Recommendation 14 

The judge shall give appropriate additional instructions 
to the jury at any time after they retire to deliberate if they 
request additional instructions unless the request concerns 
matters not in evidence, matters irrelevant to the issues, or 
matters which by law the jury is not entitled to consider in 
reaching its verdict. 

COMMENT 

Occasionally the jury will request further instructions 
after they have begun their deliberations. Because it is clear 
that they cannot discharge their responsibilities if they do not 
understand the judge's instructions on the law, the judge 
should always attempt to answer their requests for further 
instructions. However, if the question involves matters not in 
evidence, matters irrelevant to the issues or matters which by 
law the jury is not entitled to consider in reaching its verdict, 
then, of course, the jury's request should not be granted. 
These factors are largely self-explanatory. The only one which 
causes any difficulty is the last. Juries, for example, are fre-
quently concerned about the harshness of the sentence which 
the accused might receive even though they are prohibited 
from considering the probable nature of the sentence in reach-
ing their verdict. Similarly, the accused and his spouse have 
the right not to testify and the judge is not allowed to com-
ment on their failure to do so. Thus, if the jury asks questions 
related to these matters, the judge must explain the law to 
them and decline to comment. 
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3. Factors which the Judge Should Consider in Re-instructing 
the Jury 

Recommendation 15 

If the judge gives additional instructions to the jury he 
or she should ensure that undue prominence is not given to 
the requested instruction. Related instructions should be 
repeated. 

COMMENT 

It is the judge's responsibility to instruct the jury on all 
the law applicable to the case and to ensure that both sides of 
the case are clear to the jury. An important part of this 
responsibility is to make sure that subsequent instructions do 
not tip the balance in favour of one party or the other. In his 
charge to the jury, the judge should explain that, if it is 
necessary to give them additional instructions at a later time, 
for whatever reason, they should treat those directions as part 
of the original charge and not give undue emphasis to them. 
This warning should be repeated when the additional instruc-
tions are actually given. In order to avoid giving undue em-
phasis to one aspect of the law which might tend to favour 
one party, the trial judge, in re-instructing the jury, should 
place all his comments in the context of the law as a whole. 
The judge should include in the re-instruction any related, 
companion instructions which should be considered in connec-
tion with the actually requested instructions. 

4. Procedure for Re-instructing 

Recommendation 16 

If the jury requests re-instruction it shall be conducted 
back into the courtroom where its request can be given on 
the record, in the presence of the accused and counsel. 
Before the judge re-instructs the jury he shall advise coun-
sel what additional instructions he intends to give and 
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afford counsel an opportunity to object. [The court may, if 
it deems it appropriate, where for example a new or diffe-
rent principle of law is contained in the re-instructions, 
permit counsel to make additional arguments.] 

COMMENT 

If the judge re-instructs the jury the same procedural 
protection and the same rights to object should obviously be 
given to the parties as were given to them with respect to the 
original instruction. The re-instructions are as important to 
their case as the original instructions. 

A more contentious issue, expressed between the square 
brackets, is whether counsel should be permitted to present 
additional arguments following the re-instruction. In Canada, it 
does not appear to be open to counsel to make submissions to 
the jury in respect of points raised in subsequent instructions 
to the jury. In the United States, by contrast, counsel have 
the right to present additional argument on any new or diffe-
rent principles of law contained in the subsequent instructions 
providing that they make a timely assertion of this right. It is 
generally held to be a prejudicial error to deny counsel the 
opportunity to make additional argument, although a few cases 
hold that the trial judge has the discretion to rule on whether 
additional argument is necessary.'" 

There are two major arguments against permitting counsel 
to submit additional arguments to the jury. First, such argu-
ments would lengthen the time needed to re-instruct the jury 
and might confuse the jury. This objection cannot be met by 
giving the judge the power to reject arguments which he feels 
are only a reiteration of previously made points or are an 
attempt to explain such points in a different way. That would 
neither limit nor simplify proceedings. 

Second, it could also be argued that additional presenta-
tions by counsel are not necessary at this stage, because 
counsel have already had an opportunity of making submis-
sions to the jury after the judge's original instructions. But if 
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the judge's additional instructions to the jury contain new 
points which are relevant to the determination of the case, it 
would mean that the case had been effectively re-opened to 
include these issues, but without counsel being given an op-
portunity to speak to them. Is this contrary to the basic 
principles of the adversary system? Does it place an unfair 
burden on the judge since he is responsible for presenting to 
the jury a summary of the evidence, as well as the law, 
relevant to that aspect of the case? Could permitting additional 
argument not unduly lengthen or confuse the case? Would it 
aid the jury in understanding the additional instructions? We 
earnestly solicit the comments of interested readers. 

D. Instructing the Jury about Unanimity 

Recommendation 17 

17.1. A standard instruction should be prepared in-
forming jurors of their responsibility to deliberate with a 
view to reaching agreement while exercising their individual 
judgment. The instruction should be consistent with the 
following guidelines: 

(a) that in order to return a verdict the jury must be 
unanimous; each juror must agree with it; 

(b) that jurors have a duty to consult with one another 
and to deliberate with a view to reaching an agree-
ment, if it can be done without violence to their indi-
vidual judgment; 

(c) that in the course of deliberations, jurors should 
not hesitate to re-examine their own views and change 
their opinion if they become convinced that it is 
erroneous; 

(d) that if, after full and impartial consideration of the 
evidence with the other jurors, in light of the directions 
received on the law, a juror is unable conscientiously to 
accept the view of the other jurors, he or she has the 
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right and indeed the obligation to disagree with the 
other jurors, whether he or she is a member of the 
majority or minority; he or she should not surrender 
his or her honest conviction as to the wëight or effect 
of the evidence solely because of the opinion of the 
other jurors, or for the mere purpose of returning a 
verdict; 

(e) that no instruction should be given which is di-
rected solely at the minority; 

(f) that no instruction should be given which implies 
the jury is not discharging its function if it does not 
reach a verdict. 

17.2. If the jury returns and informs the court that it 
is unable to agree, the judge may repeat the instructions 
recommended above and require it to continue its delibera-
tions if there is a reasonable prospect of agreement. 

17.3. If, after the jury has deliberated for a reasonable 
period of time, the judge thinks that it may be assisted by 
further instruction on unanimity, he or she may recall it 
and repeat the standard instructions recommended above. 

17.4. The judge shall discharge a jury which, after 
deliberating for a reasonable period of time, has not agreed 
upon a verdict if there appears to be no reasonable prospect 
of agreement. 

COMMENT 

We comment upon each of these recommendations 
separately. 

17.1. A standard instruction should be prepared in-
forming jurors of their responsibility to deliberate with a 
view to reaching agreement while exercising their individual 
judgment. 
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COMMENT 

One of the difficult questions facing a judge in instructing 
the jury is the extent to which they should be encouraged to 
agree on a verdict. On the one hand, because of the costs of a 
deadlocked jury, jurors should be encouraged to reach a ver-
dict. On the other hand, the unanimity requirement demands 
that the verdict of the jury reflect the opinion of each indi-
vidual juror. There is a danger that the judge may use his or 
her authority to coerce individual jurors to agree with the 
majority for the sake of reaching a verdict, even if the verdict 
is against their conscientious beliefs. 

The major problem with hung juries is that the cases in 
which they occur must be retried. This doubles the emotional 
and financial strain on the accused, increases the costs borne 
by the taxpayer, delays the administration of justice, and re-
sults in extra congestion of the courts. Because of these sub-
stantial disadvantages, the judge is justified in taking some 
steps to encourage the jury to reach an agreement. 

However, undue pressure to return a verdict should not 
be placed on the jury, since a hung jury is as much a part of a 
jury system requiring unanimity as is an acquittal or convic-
tion. The accused has the right to rely on the possibility of a 
jury disagreement. In fact, a hung jury is a vital safeguard to 
an accused's rights. Of course, if an accused could know that 
the jury deadlocked with a large majority favouring acquittal, 
those rights might seem ephemeral in such circumstances. If 
the standard of proof beyond a reasonable doubt is to be 
maintained, the hung jury must be allowed to continue as a 
possible result in a jury trial. Judges should not feel obliged to 
brow-beat juries into retu rning unanimous verdicts in cases 
where the evidence has failed to convince all twelve of the 
jurors beyond a reasonable doubt. 

While coercion to agree may take place in the initial 
charge, the danger is particularly acute in the situation where 
the jury has deliberated for some length of time and has 
returned to the courtroom to announce they are deadlocked. 
In this situation judges frequently give the jury supplementary 
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charges and ask them to return to the juryroom and continue 
deliberating in an effort to reach agreement. The purpose of 
any charge on reaching agreement must be to prod the jury 
into fruitful deliberation leading to a unanimous verdict. It 
must not coerce a minority juror to vote against his or her 
conscience. 

Under the present law, appeal courts will review each 
charge in which it is alleged that the trial judge's instruction to 
the jury was coercive. This case-by-case analysis of the lan-
guage used in the instructions is unsatisfactory. The coercive 
impact of the instructions given in particular cases can almost 
never be proved. Courts are therefore left with resorting to 
drawing questionable inferences from a number of facts in 
each case. Direct evidence of coercion is, of course, impossi-
ble to obtain because jurors cannot be asked why they 
changed their positions. Because the accused convicted by a 
jury has no adequate means of demonstrating the coercive 
impact of particular instructions to the jury, courts of appeal 
will seldom order a new trial on this ground. 

We therefore recommend that a standard instruction be 
given to the jury on the question of unanimity. The uniformity 
gained from such a guideline should reduce the number of 
appeals generated, and reduce the possibility of prejudice to 
the defendant. 103  The following general standards should be 
followed in drafting this model instruction: 

The instruction should be consistent with the following 
guidelines: 

(a) that in order to return a verdict the jury must be 
unanimous; each juror must agree with it; 

COMMENT 

It cannot be assumed that the jury will realize that it must 
return a unanimous verdict. Therefore, the caution in the 
above recommendation is an essential element of the judge's 
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closing charge. Under the present law a failure by the judge to 
tell the jury they must be unanimous will result in a new 
trial.'" 

(b) that jurors have a duty to consult with one another 
and to deliberate with a view to reaching an agree-
ment, if it can be done without violence to their indi-
vidual judgment; 

(c) that in the course of deliberations, jurors should 
not hesitate to re-examine their own views and change 
their opinion if they become convinced that it is 
erroneous; 

(d) that if, after full and impartial consideration of the 
evidence with the other jurors, in light of the directions 
received on the law, a juror is unable conscientiously to 
accept the views of other jurors, he or she has the right 
and indeed the obligation to disagree with the other 
jurors, whether he or she is a member of the majority 
or minority; he or she should not surrender his or her 
honest conviction as to the weight or effect of the 
evidence solely because of the opinion of the other 
jurors, or for the mere purpose of returning a verdict; 

COMMENT 

Under the present law the judge must not use words in 
instructing the jury from which the jurors might infer that they 
are required to agree on a verdict. In a leading case on this 
issue, the following instruction was given by the trial judge to 
the jury: "This is an important case and you must agree upon 
a verdict. This means that you must be unanimous." Justice 
Fauteux pointed out that this form of instruction was irregular 
as it might be open to the construction that there was an 
obligation to agree upon a verdict.i 07  

However, there is no obligation upon a judge to explain to 
a jury that they may disagree'° 8  so long as the jury is not left 
with the impression that it must agree.m9 
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Various members of the Ontario Court of Appeal have, 
however, indicated that, although it is not necessary to in-
struct the jury that they may disagree, it is nevertheless good 
practice to do so."° 

The reasons given for not instructing juries on their right 
to disagree are that such an instruction will only encourage 
disagreement, and that juries in any event will always advise 
the court if they cannot agree. However, it cannot be assumed 
that lay people know how the jury system is supposed to 
operate, and unless they are told that they may disagree, they 
may get the impression that the trial will not end until agree-
ment is reached. Furthermore, if jurors are told to consult 
with each other and attempt to reach a verdict, informing 
them in explicit language of their right to disagree should not 
result in a great number of hung juries. To the extent it does, 
it is a good thing because it would mean that under the 
present practice some jurors are agreeing because they feel 
they have to, or because they are being coerced. 

To avoid the danger of encouraging juries to disagree, 
emphasis should be placed on the duties and responsibilities 
which the jury must discharge, rather than on the right to 
disagree. Disagreement should be presented as an alternative 
which becomes possible only after both definitive verdicts 
have been considered by the jury as a whole and rejected by 
one or more members on the basis of honest and conscien-
tious objections. The instruction should attempt to encourage 
the jury to engage in fruitful dialogue and a searching exami-
nation of the evidence. The above recommended guidelines 
embody these objectives. 

(e) that no instruction should be given which is 
directed solely at the minority; 

COMMENT 

Occasionally some judges exhort the jury to reach a ver-
dict by comments directed at the minority urging them to 
reconsider their position in light of the views of the majority 
of their fellow jurors.'" 
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This kind of exhortation for unanimity has traditionally 
been upheld in Canadian courts. Indeed, it has even been 
stated that the trial judge has a duty to exhort  the jury to 
agree. 112  The English case of Shoukatallie v. The Queen" 3  is 
frequently relied on in this regard by Canadian judges. 

While a reminder to the minority jurors to re-examine 
their opinions might be only common sense advice, it is also 
highly coercive. Indeed, it is such common sense for a person 
who is outnumbered to re-examine his or her opinion that one 
can assume that jurors will do it without gratuitous advice to 
do so from the judge. The effect of such an instruction by the 
judge, rather than simply alerting the jury to a common sense 
notion, is undoubtedly to place enormous pressure on the 
minority to acquiesce in the majority's opinion. From the 
instruction, the jury might well conclude that the judge wants 
a verdict and that the majority's verdict is sufficient. At the 
very least, an instruction directed at the minority which em-
phasizes reaching a verdict, implies that the majority is right 
and tempts the minority to submit. 

(t) that no instruction should be given which implies 
the jury is not discharging its function if it does not 
reach a verdict. 

COMMENT 

Another common means by which judges encourage dead-
locked juries to reach a verdict is through comments which, 
directly or by implication, suggest that a jury which cannot 
agree on a conviction or an acquittal is not properly discharg-
ing its function. 

Exhortations of this nature are objectionable on several 
grounds. First, they ignore the fact that a hung jury is as much 
a part of a system premised upon the doctrine of reasonable 
doubt as is an acquittal or conviction. Second, they imply that 
a jury which cannot reach a verdict is either stupid or is not 
approaching its task with sufficient seriousness. On the con- 
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trary, the available evidence reveals that jurors perform their 
duties diligently and conscientiously. 

In summary, while the jurisprudence suggests that it is 
improper for the trial judge to coerce the jury into reaching a 
verdict, the standard applied in determining whether unanimity 
has been coerced would appear to be far too liberal. The 
recommended guidelines for drafting an instruction on unanim-
ity should achieve a more equitable balance of the conflicting 
interests. 

17.2. If the jury returns and says they are unable to 
agree, the judge may repeat the instructions recommended 
above and require them to continue their deliberations if 
there is a reasonable prospect of agreement. 

COMMENT 

It is a well accepted present practice to require the jury to 
continue deliberating even after it has indicated that it cannot 
agree, if the judge believes that there is a possibility of agree-
ment. Soirxe commentators, however, have argued that if the 
jury returns and says they are unable to agree they should be 
discharged. If the jury returns deadlocked, it can be assumed 
that after sincere efforts they were unable to reach agreement. 
Their failure to agree indicates that the evidence leaves the 
jury with divergent conclusions as to acquittal or conviction. 
Any effort to send them back for further deliberation will be 
inherently coercive on the minority. On the other hand, some 
cases may be sufficiently complex, and the period of delibera-
tion so short, that the judge would have a valid reason for 
assuming that the jury did not engage in frank and sincere 
deliberations. He should therefore send them back in an effort 
to provoke a meaningful deliberative process. 

When instructing the deadlocked jury on unanimity, the 
judge should only repeat the original instructions. There is no 
justification at this stage to give an instruction that could be 
more coercive than the first. Indeed, extra precaution should 
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be taken since the minority in this situation might be particu-
larly subject to coercion. 

17.3. If, after the jury has deliberated a reasonable 
period of time, the judge thinks that it may be assisted by a 
further instruction on unanimity, he or she may recall the 
jury and repeat the standard instructions recommended 
above. 

COMMENT 

It might be thought particularly coercive for a judge to 
recall a jury on his or her own initiative for the purpose of 
giving further instructions on unanimity. In fact, however, if 
the original charge, which urges the jury to engage in fruitful 
dialogue and a searching examination of the evidence without 
surrendering their individual convictions, is merely repeated, 
the supplemental charge may actually reinforce the position of 
the juror or jurors who cannot in good conscience agree with 
the majority. The possible coercive impact of such instructions 
will be minimized if they are not aimed at the minority and do 
not imply that the jury has a duty to reach a verdict. The 
purpose of such additional instructions is to encourage the 
jury to engage in fruitful dialogue. 

17.4. The judge shall discharge a jury which, after 
deliberating for a reasonable period of time, has not agreed 
upon a verdict if it appears that there is no reasonable 
prospect of agreement. 

COMMENT 

This recommendation simply restates the present law. 
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VII 

Special Procedures during Trial 

A. Juror Note-taking 

Recommendation 18 

Jurors may be provided with the facilities to take notes 
during the trial. They may take notes regarding the evi-
dence presented to them and keep these notes with them 
when they retire for their deliberations. Such notes shall be 
treated as confidential between the juror making them and 
the other jurors. 

COMMENT 

The present practice with respect to note-taking by jurors 
varies from province to province and even from court to 
court. Some judges discourage jurors from taking notes, others 
permit them to take notes if they request permission to do so, 
and some let them take notes as a matter of right. In Alberta, 
all jurors are provided with pads and pencils at the outset of 
the trial and invited to take notes. Interestingly, in our survey 
of jurors a substantial proportion of the jurors in all jurisdic-
tions except for Toronto and Brandon perceived that they 
were allowed to take notes during the trial. 

Permitting jurors to take notes would appear to be an 
obvious way of lessening jury confusion and furthering the 
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purposes of jury trial. Not only would jurors be able to make 
brief notes of the salient testimony and thus be able to recall it 
more accurately by association, but also in complicated trials 
it would permit them to keep track more accurately of times, 
names and places. Furthermore, for many jurors permission to 
take notes should diminish the strangeness of the courtroom. 

In our survey of jurors approximately 48 per cent of those 
who perceived that they were not allowed to take notes, 
would have liked to have been able to do so. 

Three arguments are sometimes advanced against jury 
note-taking: 

1. The juror who has taken extensive notes will create 
the impression that he or she is more alert and informed than 
the others and will thus exert an undue influence over other 
jurors during the deliberations; at least, it is contended, if 
there is a dispute about the evidence in the jury room, jurors 
will tend to defer to the note-taker. 

While this argument might have had some weight when a 
substantial number of jurors were illiterate, nowadays when 
virtually all jurors are literate and most of them are likely to 
take, or are capable of taking, notes, the danger suggested in 
the argument seems minimal. Moreover, the danger that the 
intelligent appearing or sounding juror will exert an undue 
influence over other jurors is present whether or not notes are 
taken. The present system gives the advantage to the juror 
who purports to have the best memory. Indeed, note-taking is 
likely to reduce this danger since the forceful juror is less 
likely to influence jurors who have their own notes in front of 
them. Finally, at present, when during the jury's deliberations 
disputes arise about the evidence which cannot be resolved, 
the jury returns to the courtroom to have the evidence re-
viewed. It seems likely that this would continue to happen 
even if one juror purported to have notes on the point. In-
deed, the judge could instruct the jury prior to their retirement 
to deliberate that this is the proper course of action. 

2. The second argument against note-taking is that jurors 
might take down trivial details and overlook important facts. 
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Judges, by comparison, so the argument goes, are likely to be 
much more skilled at note-taking and in a better position to 
take intelligent notes because they will be aware at the outset 
of the trial of the factual issues in dispute and of their signifi-
cance. 

The danger that a juror will give undue weight to an 
aspect of the evidence might be realized whether or not he or 
she is taking notes. During the deliberation, the collective 
recall of the jury and the give-and-take of discussion should 
ensure that a balanced view is taken on the evidence. 
Moreover, the fact that the judge might be a better note-taker 
than jurors would not appear to be a reason to deny the jury 
the privilege altogether. Note-taking is not put forward as a 
means of ensuring that the jury rationally assesses the evi-
dence; it might, however, marginally assist some jurors in 
recalling and evaluating the testimony. Finally, the lawyers' 
summation of their arguments and the judge's charge to the 
jury, should correct any tendency a juror might have to un-
duly emphasize a particular point simply because he or she 
has it in writing. 

3. If jurors are busy taking notes they might be dis-
tracted from observing the demeanor of the witness or they 
might be dive rted from some important testimony given while 
they are busy taking notes. 

The likelihood that a juror will ignore or not hear some 
testimony for whatever reason reveals one of the strengths of 
a jury of twelve members. What one juror assumes is not 
important or overlooks, another juror is likely to recall and 
evaluate critically. Furthermore, an assumption which is just 
as plausible is that note-taking will concentrate their attention 
on important testimony. 

Thus the traditional arguments against juror note-taking 
would no longer appear to be decisive. The present practice of 
not permitting jurors to take notes is by and large a relic of 
the days when jurors were illiterate. It is illogical that in some 
cases jurors should be the only ones in the courtroom not 
entitled to take notes. Allowing them to take notes re-affirms 
our trust in their good sense and intelligence. 
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If note-taking is permitted, an American judge has 
suggested that three worthwhile precautions should be ob-
served. These precautions are by and large embodied in our 
recommendations: 

First, all jurors should have equal opportunity although none 
should be required to take notes against their will. The trial judge may 
permit the distribution of a pencil and pad to each juror to guarantee 
equality of opportunity, even though some may use them only to 
doodle. 

Second, jurors should be assured of the confidentiality of their 
notes. The subject matter of their notes should be revealed only in the 
privacy of the deliberations of the jury, and only then when the juror 
with notes elects to disclose them. 

Third, the jurors should be admonished to be as tolerant of the 
notes of another as they should be of another's independent recollec-
tion of the proceedings. After all, there is no magic in note-taking. The 
percentage of reversible error in cases tried by a judge will probably 
run about the same for the cases in which he takes notes as those in 
which he doesn't. 114 

B. Questions Asked by a Juror during the Trial 

Recommendation 19 

Jurors, if they wish to ask a question of a witness, 
should be instructed to wait until counsel have finished 
their questioning of the witness. They should then put 
their question in writing and hand it to the judge who will 
rule on whether the question is a proper one. They should 
also be told, however, that the judicial trial is an adver-
sary proceeding, and that normally the conduct of the case 
is left entirely to the parties. Only in exceptional cir-
cumstances should the trier of fact intervene in any way. 

COMMENT 

The present practices with respect to a juror asking ques-
tions of a witness appear to vary greatly. About one-half of 
the judges (53 per cent) that we surveyed indicated that they 
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allow jurors to ask questions during the trial. In most of those 
cases, the judges indicated that the questions would be 
screened before they were asked. Our survey of jurors re-
vealed that most jurors did not feel that they had a right to ask 
questions of the witnesses during the trial. A majority (57 per 
cent) of those who perceived that they were not allowed to 
ask questions of the witnesses indicated that they would have 
liked to have been able to do so. 

Permitting jurors to ask questions during the trial would 
undoubtedly enable them in some cases to increase their un-
derstanding of the evidence and testimony. Several empirical 
studies confirm the common sense notion that being permitted 
to ask questions of a person communicating information 
greatly enhances the probability that the message being com-
municated will be properly understood. 115  An expert who has 
studied the differences in the context of a jury trial between 
one-way communication (the jury is unable to ask questions) 
and two-way communication (the jury is able to ask questions) 
concluded that: 

1. However clear a witness or lawyer may be in his own 
mind about the information he seeks to communicate 
to the jury, it follows from the very nature of one-way 
communication that except in the case of very simple 
messages the information as received is bound to be 
distorted; 

2. Gaps or omissions in the evidence, even though 
highly relevant to a proper determination of the is-
sues, cannot be remedied under conditions of one-
way communication; and 

3. The jury's seeming lack of power to seek corrective 
or supplementary information encourages speculation 
about matters which are without adequate factual 
basis or otherwise inappropriate for jury considera-
tion. Questioning by the jurors during the course of 
the trial would tend to pinpoint such areas of impro-
per speculation and enable the trial judge to neutralize 
the effects by appropiiate admonition." 6  
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The difficulties with permitting jurors to ask questions 
during the trial include the problem that they might disrupt the 
orderly presentation of counsel's examination of witnesses or 
that they might ask questions which involve inadmissible evi-
dence. However, the procedural protections recommended 
should ensure that these difficulties do not arise. First, jurors 
should be cautioned about their role in the trial and the fact 
that in an adversary proceeding the main responsibility for 
eliciting evidence must rest upon counsel. Second, they should 
be told that if they have any questions to ask a witness they 
should wait until counsel have finished their examination of 
the witness. Finally, if a juror wishes to ask a question, the 
question should be put in writing and handed to the judge 
who, in consultation with counsel," 7  should rule whether the 
question will be permitted to be asked of the witness. 

C. Continuance of Trial in Absence 
of One or More of the Jurors 

Recommendation 20 

20.1. Where in the course of a trial the judge is 
satisfied that a juror should not, because of illness or 
other reasonable cause, continue to act, the judge may 
discharge the juror. 

20.2. Where in the course of a trial a member of the 
jury dies or is discharged pursuant to subsection (1), the 
jury shall, unless the judge otherwise directs and if the 
number of jurors is not reduced below ten, or in the 
Yukon Territory and the Northwest Territories below five, 
be deemed to remain properly constituted for all purposes 
of the trial, which shall proceed, and a verdict may be 
given accordingly. 

COMMENT 

This section is identical to section 573 of the Criminal 
Code. "Other reasonable cause" would include a cir- 
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cumstance where, for example, disclosure of facts during the 
trial lead the judge to believe a particular juror could not give 
an impartial verdict because, for example, it turned out that 
the juror was related to a witness. 

In some jurisdictions in the United States alternate jurors 
(sometimes as many as four) are sworn  in long trials. If a 
regular juror, for whatever reason, is unable to continue, an 
alternate juror takes his or her place. Thus the number of 
jurors never falls below twelve. However, the burden of re-
quiring extra jurors to sit through long trials and the possibility 
that alternate jurors, because they may not have to deliberate 
in the case, will not pay close attention to the evidence, 
appear to be sufficient reasons for not adopting the American 
law. 
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VIII 

Jury Deliberations 

A. Materials in the Jury Room 

Recommendation 21 

21.1. Material the jury is not entitled to take with it to 
the jury room. 

Upon retiring for deliberation, the jury is not entitled 
to take with it: 

(a) materials which have not been admitted into evi-
dence except as provided in subsection 2(e); 

(b) annotated criminal codes or any other law books. 

21.2. Material the jury is entitled to take with it to the 
jury room. 

Upon retiring for deliberation, the jury is entitled to 
take with it: 

(a) notes of the testimony or other aspects of the pro-
ceedings taken by the jurors themselves; 

(b) a copy of that part of the relevant sections of the 
Criminal Code or other statutes which define the offence 
or offences with which the accused is charged; 
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(c) a copy of the judge's instructions on the law, if any 
hes been furnished; 

(d) a copy of the charges against the accused which the 
jury is trying; 

(e) any other material which is placed on the record 
and which the judge considers will assist the jury in 
reaching a proper verdict. 

21.3. Materials the jury is normally entitled to take with 
it to the Jury Room: 

(a) upon retiring for deliberations, the jury should 
normally be entitled to take with it all exhibits which 
have been received into evidence [except those men-
tioned in section 4]. (See note preceding 21.4 below.) 

(b) in determining whether a particular exhibit should 
not be taken to the jury room, the judge shall weigh 
the probability that the material will assist the jury in 
reaching a proper verdict against the danger that the 
jury will (i) misuse the material, (ii) be confused or 
misled by it, or (iii) become prejudiced against one of 
the parties because of the presence, appearance, or 
graphic over-emphasis of the contents of the material. 

Note: The  proposais  which follow, shown within square 
brackets, have been received and considered by the Commis-
sion. Although the Commission is not prepared to propose 
them as tentative recommendations at this time, those  pro-
posais  with their supporting arguments are nevertheless pub-
lished here for purposes of eliciting discussion and response 
from our readers. 

[21.4. Materials the jury is normally not entitled to take 
with it to the jury room: 

(a) upon retiring for deliberation, the jury should nor- 
mally not be entitled to take with it any written or 
recorded statements which have been introduced into 
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evidence, or any written portion of the testimony or other 
facts of the proceedings; 

(b) in determining whether a malter  mentioned in sub-
section (a) should be taken to the jury room the judge 
shall weigh the probability that the material will assist 
the jury in reaching a proper verdict against the danger 
that the jury will be confused or miskd by it and the 
inadequacy of the normal procedure of having the jury 
return to the courtroom to review the transcript of the 
evidence.] 

COMMENT 

Introduction 

When the jury has heard all of the evidence, the closing 
arguments by counsel, the instructions on the law, and the 
summary and comments on the evidence by the trial judge, it 
then must retire to the jury room to deliberate and reach a 
verdict. During its deliberation it is expected to recall all the 
evidence, properly assess its weight and then determine the 
facts of the case. It must then apply the law, as instructed by 
the judge, to the facts and return with its verdict. The quality 
of the jury's deliberations is thus critical if the jury is to reach 
a fair and rational decision. Many of the chapters in this study 
relate directly to jury deliberations; how jury size affects de-
liberations; how the requirement of unanimous verdicts affects 
deliberations; how the judge's instructions affect deliberations; 
how the use of written notes taken by individual jurors affects 
deliberations; and, how the make-up of the jury, in terms of 
the individuals on it, affects its deliberations. In this chapter 
we consider how materials which the jury could take into the 
jury room might affect its deliberations. In particular, we con-
sider a number of materials about which there is often some 
dispute as to whether the jury can take them into the jury 
room for reference or assistance during their deliberations. 

Whether the jury should be able to take a particular 
matter into the jury room should depend upon whether the 
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presence of the matter would improve the quality of its 
decision-making. This involves a consideration of such ques-
tions as whether the matter would aid the jury in recalling or 
evaluating the evidence; whether it might lead the jury to 
decide the case on an improper basis by confusing or mislead-
ing the jury or prejudicing it against a party; whether the 
matter might be improperly used by the jurors; whether the 
matter suggests facts which were not led in evidence at trial 
and of which the jury is not entitled to take judicial notice; 
and, whether the materials might lead the jury to believe that 
the law to be applied in the case is something other than that 
expressed by the judge. 

21.1. Matetial the jury is not entitled to take with it to 
the jury room. 

When retiring for deliberation, the jury is not entitled 
to take with it: 

(a) materials which have not been admitted into evi-
dence except as provided in paragraph 2(e); 

COMMENT  

It is clear that under the present law, materials which 
have not been admitted into evidence must not be taken into 
the jury room when the jury retires. This prohibition includes 
evidence which the trial judge has ruled inadmissible" 8  and 
materials that have been referred to during the course of the 
trial but not admitted into evidence." 9  

The reasons for this rule are found in the principle under-
lying the adversary system. The accused has the right to be 
present in court during the whole of his trial, and to have the 
verdict based only on the evidence adduced at trial. This 
principle would be violated if the jury were allowed to con-
sider material in the jury room which had not been introduced 
into evidence at trial. Furthermore, it would have the effect of 
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re-opening the case without giving either adversary a chance 
to object or respond to the new evidence. 

(b) Annotated criminal codes or any other law books. 

COMMENT 

Under the present law, the jury is not perMitted to take 
into the jury room any legal texts, including annotated Crimi-
nal Codes . 120  This practice is salutary for at least two reasons. 
First, the jury is required to accept the law as it is described 
to them by the judge. They are not to interpret the judge's 
statements on their own or decide that another charge might 
have been more appropriate. Supplying the jury with legal 
textbooks might encourage them to substitute the author's 
interpretation for the judge's or to form their own opinions on 
legal principles. Second, one of the basic principles of the 
adversary system is that both sides have the right to present 
arguments on the interpretation of the law to be applied to the 
case. To permit the jury to consider in the confines of the jury 
room, the interpretation of the law to be applied, would be an 
obvious breach of this principle. 

21.2. Material the jury is entitled to take with it to the 
jury room. 

Upon retiring for deliberation, the jury is entitled to 
take with it: 

(a) notes of the testimony or other aspects of the pro-
ceedings taken by itself; 

COMMENT 

Jurors should be entitled to take into the jury room any 
notes they might have taken during the trial, otherwise the 
purposes of permitting jurors to take notes would be defeated. 
For a discussion of juror note-taking see Chapter VII, Juror 
Note-Taking. 
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(b) a copy of that part of the relevant sections of the 
Criminal Code or other statutes which define the 
offence or offences with which the accused is charged; 

COMMENT 

•  At present, the courts of appeal of the provinces are split 
on the question of whether a section of the Criminal Code 
may be taken by the jury into the jury room.' 2 ' The issue was 
thoroughly considered by the Ontario Court of Appeal in 
1975. 122  In holding that it was not an error for the trial judge to 
give the jury relevant sections of the Criminal  Code,  the Court 
stated, per curiam: 

There are many cases in which the charge must contain instruc-
tions as to a number of sections of the Criminal Code. In such cases it 
might be helpful to the jury to have copies of the sections as an aid to 
recalling accurately the numerous elements of the sections to which 
they had been referred by the trial judge in his charge. Accordingly, 
we are not prepared to say that a trial judge must not provide copies of 
sections of the Criminal Code to a jury. Each case will depend upon its 
own circumstances. The more complicated the issues the more likely is 
the jury to request copies of the sections of the Code to assist them; 
and the more likely is the trial judge to decide that copies of the 
relevant sections of the Code may assist the jury in their difficult 
task.' 23  

The Court went on, however, and stated that the jury should 
be carefully instructed as to the limited use they may make of 
such material: 

In any case in which copies of sections of the Criminal Code or 
related statutes are provided, the jury must be carefully instructed as 
to the limited use which can be made of them, and reminded in the 
clearest terms that they must accept the law as it has been given to 
them in the charge and are not to engage in their own interpretation of 
the sections.' 24  

For the reasons given by the Ontario Court of Appeal, we 
recommend that the juries be given copies of the relevant 
sections of the Criminal  Code.  Particularly if the case is com-
plex and involves a number of legal issues, this should assist 
the jury in recalling the law to be applied in the case. Natur-
ally, only those sections relevant in the case should be given 
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to the jury, and only that part of the relevant section that 
deals with the definition of the offence. The objection that this 
practice might encourage the jury to interpret the law them-
selves can be overcome by an instruction to the jury that such 
sections are only to be used as aids in remembering and 
understanding the judge's instruction on the law. Indeed, such 
instruction on the law must be specific according to the Man-
itoba Court of Appeal in a recent case. 125  Furthermore, any 
danger of misconstruction would be reduced if, written copies 
of the judge's instructions could also be given to the jury. 
Indeed, those instructions might often contain within them a 
verbatim reproduction of the relevant Criminal Code sections. 

It might also be argued that juries will be more hesitant to 
ask for further instructions on an issue than they would if they 
had not been given the written statutory definition of the 
offence and the relevant defences. However, if juries are al-
lowed to have copies of the judge's instructions, this situation 
is unlikely to arise. And if it does, there is no reason to 
believe that if a jury is told it may return and ask the judge for 
clarification on a point about which jurors are in doubt, it will 
not do so. 

(c) a copy of the judge's instructions on the law, if any 
has been furnished; 

COMMENT 

In the chapter on the Judge's instruction on the law we 
posed the question about whether the jury ought to be given 
written copies of such instruction. See Chapter VI, Part A, 
Section 3. 

(d) a copy of the charges against the accused which the 
jury is trying; 

COMMENT 

There is general agreement among the courts that the jury 
is entitled to examine a copy of the indictment in the jury 
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room. Even in a case in which the indictment included several 
charges of a similar character, some of which had already 
been tried and a verdict of guilty endorsed on the indictment, 
it was held not to constitute a reversible error to give a copy 
of the indictment to the jury.' 26  This decision appeared to turn 
on the fact that the prior convictions would almost of neces-
sity have been known to all the jurors whose names were on 
the panel for the court's sittings. The Court pointed out that 
the better practice would have been to supply the jury with a 
copy of the indictment which excluded the endorsements of 
the verdicts in the previous trials.' 27  The Supreme Court of 
Canada has held, however, that while the jury can be given a 
copy of the indictment, it is reversible error to provide the 
jury with an indictment upon which the conviction of the 
accused at a previous trial of the same charge is endorsed.' 28 

 Chief Justice Duff was of the opinion that "a copy of the 
indictment with the endorsement omitted would have served 
every legitimate purpose." 129  

The recommendation thus restates the present law: the 
jury can be given a copy of the indictment, indeed it has a 
right to see it; however, all irrelevant information must be 
removed from it. 

(e) any other material which is placed on the record 
and which the judge considers will assist the jury in 
reaching a proper verdict. 

COMMENT 

The parties and the judge might agree that certain diag-
rams or summaries of the relationships between the parties, 
for example, would be useful to the jury in the course of their 
deliberations. If so, there would appear to be no valid objec-
tion to permitting the jury to use such material, provided, of 
course, that it becomes part of the record. 

21.3. Materials the jury is normally entitled to take with it 
to the jury room: 
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(a) upon retiring for deliberations, the jury should 
normally be entitled to take with it all exhibits which 
have been received into evidence [except those men-
tioned in section 4.] (See note preceding section 21.4 
above, page 124); 

(b) in determining whether a particular exhibit should 
not be taken to the jury room, the judge shall weigh 
the probability that the material will assist the jury in 
reaching a proper verdict against the danger that the 
jury will (i) misuse the material, (ii) be confused or 
misled by it, or (iii) become prejudiced against one of 
the parties because of the presence, appearance, or 
graphic over-emphasis of the contents of the material. 

COMMENT 

Under the early common law no papers could be taken 
into the jury room except letters patent and exemplified copies 
of deeds. The reason for the exception was that only these 
documents had "intrinsic credit"."° By practice, all papers 
and exhibits admitted into evidence may be taken with the 
jury upon its retirement. However, there are very few cases 
on this issue in Canada and the present law would, therefore, 
appear to be in a state of uncertainty. 131  

Permitting the jury to take into the jury room such mat-
ters that have been admitted into evidence as pictures, maps, 
guns, X-ray plates and other physical objects might assist 
them in their deliberations. By examining certain exhibits 
while deliberating, the jury might be able better to review, 
understand, and weigh the evidence. For example, in a murder 
case it may be essential for the jury to understand how the 
murder weapon worked. They might have difficulty following 
a detailed explanation of the mechanics involved, but could 
use the weapon as a model when reviewing the explanation in 
the jury room." 2  Therefore, exhibits should generally be avail-
able for the jury's use. 

In some cases, however, permitting exhibits to be sent to 
the jury room might lead the jury to decide the case on an 
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improper basis. For example, the jury may be misled by a 
close examination of the material or use the material to con-
duct their own expe riments and decide the case on the basis 
of their results, rather than on the evidence adduced at trial. 
This, of course, would violate one of the basic tenets of the 
adversary system, the right to have evidence presented and 
tested in open court. 

Another danger which might arise if certain materials are 
sent to the jury room is that the material might unduly pre-
judice the jury. A gruesome photograph or bloody clothing, 
for example, might be admitted into evidence because it has 
some essential probative value, even though it might prejudice 
the jury. However, the presence of the exhibit in the jury 
room, while it might be of little assistance to the jury in 
rationally evaluating its probative value, might greatly increase 
its prejudicial effect. Furthermore, there is a possibility that 
certain exhibits might lead the jury to place unwarranted em-
phasis on one aspect of the case. Therefore, the judge should 
have a discretion to refuse to permit the jury to take exhibits 
into the jury room if their value to the jury in reaching a 
proper verdict is outweighed by the danger that the jury might 
make improper use of the material, be confused or misled by 
it, or become unduly prejudiced against one of the parties. 

In deciding whether to permit an object to be taken to the 
jury room, the judge should also consider whether its potential 
misuse, for example, could be minimized by giving the jury 
strict instructions as to the limited use which they can make of 
the exhibit. 

[21.4. Materials the Jury is normally not entitled to 
take with it to the jury room: 

(a) upon retiring for deliberation, the jury should 
norînally not be entitled to take with it any written or 
recorded statements which have been introduced into 
evidence, or any written portion of the testimony or other 
facts of the proceedings; . . .] 

(See note preceding section 21.4   above, page 124) 
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COMMENT 

In deciding whether the jury should be given a transcript 
of the trial, there is probably no reason to distinguish between 
a transcript of the lawyer's closing arguments, the judge's 
charge and the evidence of the witnesses. The jury is entitled 
to consider all of these statements in reaching its verdict. The 
purpose of providing the jury with a transcript would be to 
permit jurors to refresh their memories as to what was said. 
The danger that arises if a transcript is given to the jury would 
appear to be the same in each case: that the jury might give 
undue emphasis to the parts of the transcript it was given. On 
the other hand, the official transcript would be, at least, as 
accurate and complete as the juror's own notes, if any. 

The present law as to whether the jury should or can be 
provided with transcripts is uncertain. However, all of the 
cases are in agreement that if part of a transcript is given to 
the jury, other related testimony must also be provided to 
ensure that the jury does not give undue emphasis to only part 
of a witness' testimony. 133  However, there are dangers in 
giving the jury even all of the relevant testimony on a particu-
lar point. For example, there is no guarantee that the jurors 
will review all of the testimony, but rather might read only 
that part they specifically requested. Thus, they may give 
greater emphasis to that particular aspect of the case than it 
deserves. There is also the practical problem that where the 
transcript is given to the jury, it will have to be transcribed 
and twelve copies will have to be prepared. If twelve copies 
are not prepared, one juror will have to read out all of the 
testimony. This juror may unintentionally or intentionally mis-
read part of the transcript, and would very likely read much 
superfluous testimony. Requiring the jury to return and the 
judge to read out in the presence of counsel the relevant 
testimony in an impartial and thorough manner is a simple and 
obvious safeguard against these possible dangers. It is also a 
much more convenient, reliable and, in most cases, quicker 
method of refreshing jurors' memories than allowing them to 
retire to the jury room with a trial transciipt. See the chapter 
on Reviewing the Evidence. 
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For these reasons, normally the jury should not be given 
a transcript of the testimony. However, to cover the excep-
tional case in which the judge may decide it would be helpful 
to the jury to have a copy of the transcript, the recommenda-
tion is made permissive. 

[. . . (b) in determining whether a matter mentioned in 
subsection (a) should be taken to the jury room the judge 
shall weigh the probability that the material will assist 
the jury in reaching a proper verdict against the danger 
that the jury will be confused or misled by it and the 
inadequacy of the normal procedure of having the jury 
return to the courtroom to review the transcript of the 
evidence.] 

(See note preceding section 21.4 above, page 124) 

COMMENT 

Written statements, including depositions and statements 
by the accused, are often introduced into evidence because 
they come within one of the exceptions to the hearsay rule. 
There is little authority in Canada as to whether those state-
ments should be given to the jury. The British Columbia Court 
of Appeal has permitted the jury to retire with tape-recordings 
and a transcript of statements made by the accused over the 
telephone. 134  The New Brunswick Court of Appeal, however, 
has held that a trial judge erred in permitting the jury to take 
with them the evidence of a witness taken under  Commis-

135  

Written statements, although admitted into evidence, 
should normally not be given to the jury for the same reasons 
that a' copy of the transcript of witnesses' testimony should 
normally not be provided to the jury. Indeed, if written state-
ments are given to the jury but not copies of the transcript, 
there is a danger that the jury will re-read, examine, and give 
greater emphasis or closer scrutiny to such written statements 
than to the testimony of witnesses. 

134 



Written statements must be treated by the jury in the 
same way that they treat oral evidence adduced at trial, that 
is, they must assess its weight by evaluating the perception, 
memory, narration and sincerity of the statement's author. 
This is difficult enough since the jury cannot observe the 
author's demeanour or hear him or her cross-examined. Thus 
it is important that written statements be treated like other 
oral evidence as much as possible. If the jury wishes to review 
a written statement, it should be requested to return to court 
and have the statement re-read, just as it must do for any 
other testimony. 

It would seem even more important that prior wiitten 
confessions and admissions of the accused not be sent to the 
jury room. Confessions and admissions are often obtained 
under strained circumstances; thus, their credibility could be 
even more dubious than that of other written statements. If 
written statements are not allowed into the jury room because 
they might receive closer criticism or greater emphasis than 
other oral evidence, is it illogical to admit written confessions 
which would be subject to the same, if not greater, abuse? It 
is difficult enough for a jury to assess the credibility of a 
confession objectively without sending a copy of it into the 
jury room where it will, of necessity, assume a focal point in 
the jurors' minds and possibly overshadow other evidence 
adduced at trial which throws doubt on the confession's relia-
bility. 

However, the putative author of the confession is the 
accused, who may or may not have testified in the presence of 
the jury. This circumstance puts the purported confession in a 
different category from that of the statement of an absent 
author, in that the accused has the right to explain an admissi-
ble confession by oral testimony; even though there may be 
good reasons for declining to exercise that right. Although this 
question verges on the larger issue of self-incrimination, which 
is the subject of a concurrent study, we should nevertheless 
appreciate readers' opinions on this narrower question. 
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Jury Request to Review the Evidence 

Recommendation 22 

22.1. Conditions under which the judge should grant the 
jury's request to review the evidence: 

the jury, after retiring to deliberate, may request a 
review of certain testimony or other evidence about which it 
is in doubt or disagreement. The judge shall grant such a 
request unless it relates to a matter not in evidence or the 
answer is prohibited by law. 

22.2. Procedure when jury requests to review the 
evidence: 

upon receiving a request to review the evidence, the 
judge must direct that the jury be returned to the court-
room, and, after notice to both the prosecution and counsel 
for the accused, and in the presence of the accused, must 
give such requested information. 

22.3. Manner of reviewing the evidence: 

the judge shall have the requested parts of the tes-
timony read to the jury and shall permit the jury to 
examine the requested materials admitted into evidence. 

22.4. Duty to review evidence beyond that requested by 
the jury: 

as well as submitting to the jury for review the evi-
dence specifically requested by the jury, the judge must also 
have the jury review other evidence relating to the same 
factuall issue and the credibility of the relevant witnesses if 
it is necessary in order to avoid giving undue prominence 
to, or a misleading impression of, the evidence requested. 
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COMMENT 

Introduction 

If a trial has lasted a number of days, the jurors may find 
that they have difficulty recalling some of the testimony when 
they retire to deliberate. Even in short trials the jurors may be 
unable to agree, during their deliberations, on the content or 
tenor of certain testimony. When the jury is not able to recall 
what happened at trial or disagrees about certain evidence, it 
is common practice for them to ask to review the evidence in 
order to refresh their memories. The following recommenda-
tions are designed to ensure that this review of the evidence is 
conducted fairly and expeditiously. 

22.1. Conditions under which the judge should grant 
the jury's request to review the evidence: 

the jury, after retiring to deliberate, may request a 
review of certain testimony or other evidence about which 
they are in doubt or disagreement. The judge shall grant 
such a request unless it relates to a matter not in evidence 
or the answer is prohibited by law. 

COMMENT 

If the jury does not understand or cannot recall all of the 
evidence in the course of their deliberations, they will be 
unable to discharge their responsibility. Therefore, their re-
quest to review the evidence should always be granted. 136 

 However, sometimes the jury's request goes beyond a review 
of the evidence. In these instances its request should not be 
granted. For example, a request to see a letter that was men-
tioned during the trial but not introduced into evidence was 
properly denied.' 37  It has also been held to be an error to 
accede to a jury's request to view the scene of the crime after 
it had retired for deliberations. 138  Clearly, if the jury's request 
would involve calling new evidence, it must be denied and the 
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jury instructed that its responsibility is to decide the case on 
the basis of the evidence put before it. Thus in R.  v. Owen,' 39  
in which a witness was recalled in order to answer a question 
that the jury asked sometime after it retired to consider its 
verdict, the verdict was set aside. The English Court of Crim-
inal Appeal stated: "We think they might have been told that 
the prosecution had laid before them such evidence as they 
thought fit and the evidence could not now be reopened." 14° 
This case was followed in R. v. Brown"' in which, after the 
judge's summing-up, a new witness was called and questioned 
at the jury's request. The Quebec Court of Appeal, in holding 
that this constituted a serious error, stated that the trial judge 
should have told the jury that "it was their duty to decide the 
case on the evidence put before them and that if they had a 
reasonable doubt that the Crown had proved the guilt of the 
accused it was their duty to give him the benefit of the doubt 
and to acquit".' 42  

Thus, the trial judge should decline to answer ,the jury's 
question,whenever it would entail.introducing new•evidence or 
Would violate a substantive or procedural rule of law. In other 
words, the jury is not entitled to exceed the bounds of the 
adversarial system. It is counsels' right to present their cases 
as they see fit, and the jury does not have the power to . ask 
for additional information which it thinks would be relevant to 
the issues which it must decide. Although it could be argued 
that the jurors are the ones most capable of deciding what 
evidence is necessary to come to an intelligent.decision on the 
facts, such a power would exceed even the judge's rights and 
powers and would distOrt our criminal justice system. 

The situation where the jury requests new evidence is to 
be distinguished, however, from a request by counsel to intro-
duce fresh evidence. Where such evidence could not have 
been discovered earlier with reasonable diligence, or where 
the interests of justice require, the judge seems to have discre-
tion to allow new defence evidence. ' 48  This has been in civil 
cases allowed even where judgment has been given but the 
formal judgment not yet entered. 44  In any event the Crown is 
not permitted to split its case. 
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Established rules of substantive law and procedure should 
not be waived merely because a jury makes a request. Such a 
practice would make the law unpredictable and would result in 
different accused persons receiving different treatment. For 
example, the trial judge is not allowed to comment on the 
failure of the accused or his spouse to take the stand. This is a 
basic right enjoyed by the accused, and to waive it in those 
cases where the jury specifically asked the judge for his opin-
ion on this subject would seriously prejudice the accused's 
right to a fair trial and to equal treatment by the law. 

The recommendation does not recognize as a basis for 
refusing to comply with a request to review the evidence that 
it would take too much time to answer the jury's request.' 45  It 
is conceivable that the jury might request that all of the tes-
timony be re-read or that all of the testimony of a particular 
witness be re-read even though it bears only slightly on the 
real issues in the case. This might be not only time-
consuming, but there is a danger that if large parts of tes-
timony are re-read, the jury might lose interest or will forget 
portions of the testimony. Therefore, the judge should clearly 
be at liberty to ask the jury to reconsider their request in the 
light of the time it would take to comply with it, and to ask 
them to attempt to specify more precisely the matters which 
are causing them trouble.' 46  Usually relevant portions of direct 
examination and cross-examination can be identified without 
reading all the testimony. However, if the jury persists in 
desiring to re-hear the testimony, their request should be 
granted. The importance of having the trial resolved on the 
evidence is too great to be jeopardized at this point in the 
trial. 

22.2. Procedure when jury requests to review the evi-
dence: 

upon receiving a request to review the evidence, the 
judge must direct that the jury be returned to the court 
room, and, after notice to both the prosecution and counsel 
for the accused, and in the presence of the accused, must 
give 'àuch requested information. 
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COMMENT 

Reviewing the evidence for the jury is one of the most 
important aspects of the trial. It involves a portion of the 
evidence which the jury cannot recall accurately, but which 
they feel is essential to an adequate understanding of the case. 
Thus, no review should take place unless the accused is pre-
sent 147  and counsel in the case have been notified. It is one of 
the accused's basic rights to be present at his trial and this 
right is especially important when jurors have indicated that 
they do not understand or remember what has occurred and 
are forced to rely on review of the proceedings. Similarly, 
counsel should be present to ensure that both sides are 
adequately represented because a misstatement at this stage 
could seriously prejudice the outcome of the trial. It is also 
important that counsel be able to make proper objections so as 
to be able to appeal any rulings made by the judge which they 
consider improper or prejudicial. 

22.3. Manner of reviewing the evidence: 

the judge shall have the requested parts of the tes-
timony read to the jury and shall permit the jury to 
examine the requested materials admitted into evidence. 

COMMENT 

Under the present practice the requested parts of the 
testimony are usually read to the jury. However, some judges, 
if it appears that it would consume an inordinate amount of 
time to find and read the requested part of the testimony to 
the jury, ask the jury if a summary of the evidence based on 
the trial judge's notes will suffice. This procedure has been 
outlined by Justice Haines: 

Perhaps one of the most vexatious problems is when the jury asks 
that certain evidence be read to them. Even with the best reporters 
this can be a difficult and time consuming task. . . . Usually I ask the 
jury to retire telling them I will confer with counsel. If the reporter 
cannot find and read the evidence quicldy, I review my notes with 
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counsel, agree on what was said, and recall the jury telling them that 
counsel agree the following note of the evidence is correct in sub-
stance. Then it is read to them. I am told this is the English practice, 
and it saves a great deal of time.' 48  

Such a practice, however, even though surrounded by pro-
cedural protections, including agreement from both counsel, 
may still result in the jury's receiving an inaccurate review of 
what was said by the witnesses. At this stage in the jury's 
deliberations, the exact testimony given by the witness might 
be important to the jury. New and improved methods of 
transcribing testimony should seldom result in any difficulty in 
tracing the necessary testimony, even in long trials. However 
we seek readers' opinions about whether the jury should have 
the right to hear the relevant testimony read to them verbatim, 
even though to do so might take hours or days, or whether it 
would be sufficient with counsel's consent at least, to read the 
judge's notes of the testimony. 

22.4. Duty to review evidence beyond that requested by 
the jury: 

as well as submitting to the jury for review the evi-
dence specifically requested by the jury, the judge must also 
have the jury review other evidence relating to the same 
factual issue and the credibility of the relevant witnesses if 
it is necessary in order to avoid giving undue prominence 
to, or a misleading impression of, the evidence requested. 

COMMENT 

Under the present law if the jury requests that the direct 
examination of a witness be reviewed, the judge must also 
read to the jury any portion of the cross-examination of that 
witness which in any way might affect the jury's evaluation of 
the direct examination. This must be done even though the 
jury insists that it is not necessary. 149  To do otherwise would 
tend "to nullify at that important time the effect of the actual 
cross-examination during the trial. The result could be as if 
the learned trial judge had stopped the cross-examination at 
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trial".' 3° If the jury requests that a portion of a witness' 
testimony relating to a particular matter be reviewed, the 
judge does not have to re-read all of the testimony given by 
that witness. The judge must read back only the portion re-
quested by the jury plus any other evidence or cross-
examination which had altered or modified the effect of the 
requested evidence.' 5 ' The recommendation is an effort to 
restate the present law as clearly as possible. 

C. Secrecy of Jury Deliberations 

Recommendation 23 

Every member of a jury who discloses any information 
relating to the proceedings of the jury when it was absent 
from the court room which was not subsequently disclosed 
in open court is guilty of an offence punishable on summary 
conviction, unless the information was disclosed for the 
purpose of: 

(a) an investigation of an alleged offence under subsec-
tion 127(2) (obstructing justice) of the Criminal Code in 
relation to a juror, or giving evidence in criminal pro-
ceedings in relation to such an offence, or 

(b) assisting the furtherance of scientific research about 
juries which is approved by the Chief Justice of the 
Province, or 

(c) inquiring into the validity of a verdict as provided 
for in Chapter IX, Part D (Impeachment of the 
Verdict). 

COMMENT 

If jurors are to be encouraged to deliberate in total frank-
ness then they must be provided with some assurance that 
what is said by them in the jury room will not be disclosed. 
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Most judges expressly instruct the jury that they are not to 
discuss the nature of their deliberations with anyone. At 
common law if a juror breached the confidence of the jury 
room deliberations, he or she might be held in contempt of 
court.' 52  

In 1972, however, a section was added to the Criminal 
Code creating an offence for the disclosure of jury proceed-
ings. 153  The recommendation substantially follows that section 
of the Criminal Code, but two additional exceptions are rec-
ommended. 

Paragraph (b) of the recommendation would create an 
exception to the general rule that information relating to jury 
deliberations ought not to be disclosed to cover the situation 
where such information was disclosed for the purpose of sci-
entific research about juries. Speaking to jurors about their 
deliberations after they have served on a jury could be an 
effective way of promoting understanding of the process of 
jury deliberations. Indeed it might be the only way. The find-
ings of such a study could be important in revising the law or 
practice relating to jury trials, or in determining how well the 
jury is performing its functions. This type of research relating 
to one of our most important judicial institutions should not be 
completely foreclosed. Requiring approval of the Chief Justice 
of the Province should prevent any frivolous attempts at jury 
research and ensure that the exception is not abused. Indeed it 
is contemplated that the exception would be very seldom 
invoked. 

The other additional exception for the disclosure of in-
formation relating to jury deliberations involves the case 
where the validity of the jury verdict is being inquired into as 
provided in Chapter IX, Part D. This exception is discussed in 
detail following that recommendation. 
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Ix 

Jury Verdicts 

A. Motion for a Directed Verdict 

Recomnzendation 24 

24.1. At the conclusion of the prosecution's case, if the 
judge rules, either on the motion of a defendant or on the 
court's own motion, that there is no evidence to sustain a 
conviction of one or more offences charged, the judge shall 
order the entry of a judgment of acquittal. Such a motion 
by the defendant, if dismissed, shall not bar the defendant 
from offering evidence. 

24.2. The court shall not reserve decision on the 
motion. 

COMMENT 

This recommendation clarifies and rationalizes to some 
extent the present practice relating to a motion for a directed 
verdict. The first recommendation clarifies the law in a 
number of respects. First, if there be no evidence to sustain a 
conviction it provides that the judge may take the case from 
the jury either on a motion by the defendant or on the judge's 
own initiative. 
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Second, it is recommended that if a motion for a directed 
verdict is granted that the judge simply order a judgment of 
acquittal. Under the present practice he must direct the jury to 
return a verdict of acquittal. This would appear to be a need-
less formality. 

Third; the recomrnendation makes it clear that if the ac-
cused makes a motion for a directed verdict he is not barred 
from offering evidence in defence if the motion is not granted. 

The second recommendation clarifies an important point 
of procedure relating to motions for a directed verdict. First, 
the accused is entitled to have a ruling on the motion before 
hé  decides whether to present evidence. If the judge could 
reserve on the motion until the accused had presented evi-
dence, the motion would be of little value to the accused. 

In the Commission's deliberations on this matter we dis-
cussed another consideration upon which we invite readers' 
opinions. If a motion for acquittal were made at the close of 
all evidence including that of and for the accused, should the 
judge be permitted to reserve decision on the motion, submit 
the case to the jury and decide the issue either before the jury 
returns a verdict, or after the jury returns a verdict of guilty, 
or is discharged without having returned a verdict? Although 
this would seem to be a most unsatisfactory manner of treat-
ing a jury, yet if the judge simply took the case from the jury 
at this point and were then reversed by the Court of Appeal, a 
new trial would have to be ordered even though the jury might 
have acquitted on the evidence. 

We are not in favour of according to the trial judge the 
power to override the verdict of the jury. Perhaps it would, 
however, be worth codsidering empowering the judge to pro-
nounce a judgment of acquittal in a proper case, only if the 
jury were unable to reach any verdict. In such cases a new 
trial would be avoided, a result which could be considered to 
be a reform, even if only of rare occurrence. We invite re-
sponse. 
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B. Polling the Jury 

Recommendation 25 

When a verdict has been returned and before the jury 
has dispersed, the jury shall be polled at the request of any 
party or upon the court's own motion. The poll shall be 
conducted either by the judge or clerk of court asking each 
juror individually whether the verdict announced is his 
verdict, or, in the judge's discretion, by asking at large that 
any juror who does not concur with the announced verdict 
must indicate his or her non-concurrence by standing or 
speaking. If upon the poli  there is not unanimous concur-
rence, the jury may be directed to retire for further delib-
eration or may be discharged. 

COMMENT 

As explained in Chapter III, the fact that the jury must be 
unanimous before they can return a verdict is one of the 
criminal justice system's most essential safeguards against 
convicting innocent persons. Normally, if the jury returns to 
the courtroom after deliberating and the foreman announces 
its verdict and no member of the jury protests the verdict, that 
is taken as sufficient evidence that the jury reached the verdict 
unanimously. However, if there is some doubt as to whether 
or not the verdict reflects the unanimous view of the jurors, 
the question arises as to how this fact ought to be determined. 

One method of ensuring that each juror agrees with the 
verdict is to have the jury polled. Every juror is asked sepa-
rately or at large by the judge or the clerk of the court 
whether he or she agrees with the verdict announced by the 
foreman. This is the method of ensuring that the jury unani-
mously supports the verdict announced. 

While there is no requirement at common law that the 
jury must be polled upon the timely request of any party,' 54  
such a requirement would appear to make sense. Obviously, 
the parties should not be left in any doubt as to whether or 
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not the jury was unanimous. Polling the jury would appear to 
be the most effective procedure of removing any doubt. It is a 
procedure that is quick, convenient and accurate, and there 
would appear to be no reason for denying it, if it is requested 
by a party. 

C. Judicial Comment on the Verdict 

Recommendation 26 

VVhile it is appropriate for the court to thank jurors at 
the conclusion of the trial for their public service, such 
comments should not include praise or criticism of their 
verdict. 

COMMENT 

Jurors perform a valuable public service and undoubtedly 
appreciate having it acknowledged by the judge. However, 
from time to time, judges inform the jury of their opinion of 
their verdict, either by praising their verdict or by criticizing 
it. Not only should the judge not comment on the jury's 
verdict, but he should refrain from revealing his feelings about 
it. The jury should not reach their verdict to please or dis-
please the judge and no pressure should be placed on them to 
do so. Some jurors might be sitting on subsequent cases and 
they should not have to do so fearing the wrath or seeking the 
praise of the judge. As well, a comment on the jury's verdict 
might influence the jury members' perception of the criminal 
justice system. Moreoever, it is unfair to a person who has 
been acquitted by a jury to be stigmatized by comments by 
the judge. It is no more appropriate for the judge to comment 
favourably or adversely about the jury's verdict, than it would 
be for cpunsel or the accused either to thank or to rebuke the 
judge for the judge's verdict in a non-jury trial. 
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D. Impeachment of the Verdict 

Recommendation 27 
27.1. The validity of a verdict may not be inquired 

into except upon an application to the Minister of Justice. 

27.2. The Minister of Justice may, upon an application 
by or on behalf of a person who has been convicted by a 
jury, order a new trial, if after inquiry he is satisfied that 
some irregularity or misconduct occurred during the jury 
deliberations which indicates that the verdict did not reflect 
the judgment of all jurors. 

27.3. Upon an inquiry into the validity of a verdict, a 
juror may not give evidence concerning the effect of any-
thing upon his or any other juror's mind or emotions as 
influencing him to assent or to dissent from the verdict or 
concerning his mental processes in connection therewith. 
Nor may his affidavit or evidence of any statement by him 
indicating an effect of this kind be received for these pur-
poses. 

COMMENT 

In some cases the jury may reach its verdict in a manner 
that is clearly improper. They may reach their verdict by 
misapplying the law, agreeing that a majority vote will prevail, 
or in a close case by flipping a coin. If the jury reaches its 
verdict in a manner other than by a unanimous verdict follow-
ing a rational weighing of the evidence, the question arises as 
to whether that verdict can be set aside. At common law the 
answer to this question has been clear since 1785. In that 
year, in Vaise v. Delaval,'55  Lord Mansfield held that the 
court could not consider affidavits swo rn  by jurors showing 
that they had agreed on a verdict by lot. This rule, that jurors 
cannot give evidence as to any misconduct which might have 
occurred in the jury room, now has legislative sanction in 
Canada. Section 576.2 of the Criminal Code provides generally 
that jurors cannot disclose any information relating to the 
proceedings of the jury when it is absent from the courtroom. 
The Saskatchewan Court of Appeal has held that this section 
has the effect of denying even a third party (a Sheriff who 
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overheard the jurors agree to be bound by a majority vote) the 
right to give evidence impeaching a jury's verdict.' 56  

The rule that the jury's verdict is final and cannot be 
impeached by evidence that it was arrived at improperly re-
flects at least two important interests. First, it ensures the 
finality of the jury's verdict. To permit parties to dispute the 
jury's verdict on the grounds that alleged errors occurred 
within the jury's deliberative process or on the grounds that 
its verdict was arrived at improperly would unquestionably 
endanger the important principle of finality and unsettle the 
administration of justice. Second, the rule protects jurors from 
harassment after they have delivered their verdict. Jurors, 
having given their verdict, should be able to resume their 
day-to- day activities free from the anxiety and other concerns 
that would be caused if they were pursued by persistent inves-
tigators out to discover some eiTor in the manner in which 
they reached their verdict. 

However, the absolute finality of jury verdicts is achieved 
at an enormous cost. From time to time cases do arise in 
which the accused has been convicted by a jury which 
reached the verdict of guilty by some improper means, for 
example, flipping a coin or a majority vote. In these cases 
some recourse should be provided the accused. The recom-
mendation attempts to strike a balance between these conflict-
ing interests by providing that while jurors cannot give evi-
dence about their subjective mental processes in reaching a 
verdict, they can give testimony about objective events from 
which it can be inferred that they reached their verdict im-
properly. Thus, a juror could not give evidence that he or she 
voted for conviction because the accused was a member of a 
particular race. Such an inquiry could lead to endless and 
unresolvable disputes. However, evidence could be given that 
the jury reached their verdict by flipping a coin. This distinc-
tion between subjective and objective events is in accord with 
that adopted in dealing with this problem in most modern 
American rules of evidence. 157  The instances where the jury 
engages in such activity will be few so that the interests in the 
finality of jury verdicts is not seriously impaired by this com-
promise. But yet a remedy is provided to the accused in cases 
of blatant jury misconduct. 
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Epilogue 

The purpose of this Working Paper, in common with all of 
our others, is to engage the Canadian public, including all 
persons with special knowledge of or interest in the subject, to 
respond to the Commission's tentative recommendations. All 
responses will be carefully considered in formulating our 
Report to Parliament on the Jury. 
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