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Notice 

This study describes an important part of the federal administrative 
process. In the course of this description the authors identify a number of 
problems and suggest solutions for them. These suggestions may be useful 
for legislators and administrators currently considering reforms in this area. 
They are, however, solely those of the authors, and should not be considered 
as recommendations by the Law Reform Commission of Canada. 

The concerns of the Law Reform Commission are more general and 
embrace the relationships between law and discretion, administrative justice 
and effective decision-making by administrative agencies, boards, commis-
sions and tribunals. This study, and its companions in the Commission's 
series on federal agencies, will obviously play a role in shaping the 
Commission's views and eventual proposals for reform of administrative 
law and procedure. 

Comments on these studies are welcome and should be sent to: 

Secretary 
Law Reform Commission of Canada 
130 Albert Street 
Ottawa, Ontario 
K IA OL6 
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Introduction 

This study deals with the process by which a certain type of 
administrative decision, that relating to the payment of benefits to 
unemployed wage-earners under the Unemployment Insurance Act, is 
formulated. In order to appreciate its scope more fully, we must first set out 
the subject-matter and perspective of the study, then outline the legal 
context of unemployment insurance in Canada, and finally underline the 
importance of that scheme of social'security for the Canadian economy. 

Section 1: THE SUBJECT-MATTER: 
ADMINISTRATIVE PROCEDURE 
RESPECTING UNEMPLOYMENT 
INSURANCE BENEFITS 

In order to delineate clearly the field of our investigation and therefore 
the subject-matter of this report, we feel some explanations are required as 
to the concept of administrative procedure, as to the area of administrative 
action covered by the study and finally as to the perspective and methods 
adopted in this research. 

A. The concept of administrative procedure 

Administrative procedure is the branch of administrative law which 

covers the body of rules governing the process leading to normative actions 

by public authorities. This process includes all the stages through which the 
decisions of public authorities are developed, from the time this process is 
launched on the initiative of a member of the public or of a public  authority 
until the moment at which the decision of that authority acquires a definitive 
standing. As a result, the rules governing the following areas form part of 
administrative pi-ocedure: 

• the initiation of the administrative process, 
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• the collection of information essential to the decision, 

• public participation in the development of the decision, 

• the machinery for consultation, notice, or prior amendment, 

* the updating of decisions, 

• the avenues of recourse, whether to the originator of the decision or to a 
higher authority, 

• the machinery for monitoring subsequent to decisions, 

e the penalties applicable for failure to carry out the decision, and 

• the formalities and time-frames for each stage of the process. 

Procedures will of course vary depending on the nature of the decision 
to be reached. Thus, distinction can be made between administrative 
decisions which are general in scope and apply to an indeterminate number 
of people (regulation-making powers of public authorities are the most 
common source of decisions of this type), and decisions of an individual 
nature which affect only a limited number of individuals or even a single 
individual (an example of this would be the granting or refusal of a pension 
or grant). 

The sources of administrative procedure can be found at three levels. 
First, in legislation and the regulations deriving therefrom; these include 
more or less elaborate procedural standards applicable to the activities of 
administrative agencies and, of course, opposable to all who are affected by 
those activities. Secondly, in the internal rules of administrative authorities; 
these, in all their various forms (minutes, policy statements, circulars, 
guidelines, manuals, and so on) account for most of the details of 
administrative procedure. The existence of these rules is based on the 
organizational and administrative powers conferred by legislation on 
implementing agencies. Internal rules are similar to regulations in the proper 
sense in that both must be compatible with the legislation. However, 
internal rules are not, generally speaking, brought to the knowledge of the 
public. Another, less definable, level includes the practices of administra-
tive agencies; although variable according to time and sometimes to space, 
they nevertheless are of considerable practical significance. 

B. Administrative action in the context of 
unemployment insurance 

As far as unemployment insurance is concerned, the normative power 
of administrative authorities is apparent in two distinct areas. 
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A number of normative actions have to do with contributions to the 
Unemployment Insurance Account by workers and their employers. Thus, 
an important body of rules applies to the collection of these contributions. 
Individual decisions in this field are concerned particularly with the amount 
of contributions and the insurability of occupations. This area comes under 
the responsibility of the Department of National Revenue. 

Another area of administrative action, this one falling under the 
responsibility of the Unemployment Insurance Commission, concerns the 
benefits payable to unemployed workers under the Unemployment Insurance 
Act.  This study is concerned with this area. Regulations in the proper sense, 
the making of which is governed essentially by the Statutory Instruments Act 
do not, however, fall within the scope of our research. We are only 
interested here in decisions of an individual nature concerning the payment, 
refusal or withholding of unemployment insurance benefits. 

A study of administrative procedure as it pertains to this type of 
decision therefore covers all stages between the moment when an 
unemployed wage-earner submits an application for benefit and the moment 
when his application is dealt with by a binding and unappealable decision 
granting, refusing or withdrawing unemployment insurance benefits. 

C. Research perspective and methods 

The main thrust of this study becomes clearly apparent if it is placed in 
the context of other research undertaken by the Law Reform Commission on 
administrative procedure in federal law. This study resembles analogous 
studies carried at the request of the Law Reform Commission on procedure 
in various autonomous agencies of the federal government in that its 
intention is first to describe the process by which decisions are currently 
formulated with regard to unemployment insurance benefits, and secondly 
to analyse this process in terms of the basic principles of administrative 
procedure. 

The descriptive part of the study derives its interest from the fact that it 
covers a relatively unknown field. Generally speaking, administrative 
procedure has received scant attention from Canadian legal writers. One 
field that has been particularly neglected by jurists is the procedure 
governing administrative action in the area of social security. This has led to 
a situation in which few people outside those government, union and 
management circles directly concerned with the application of the 
Unemployment Insurance Act have any accurate knowledge of this 
procedure, leaving aside the often hazy notions which the highly visible 
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actions of the Unemployment Insurance Commission have nurtured in the 
general public. Current developments in the teaching of law and in the 
conditions under which lawyers exercise their profession, however, suggest 
that the new generation of jurists will be much better informed in this area. 
We must hope that the legal aspects of unemployment insurance will assume 
a place in the compendium of legal knowledge more commensurate with the 
importance of this system of social security in the lives of Canadians. 

As to the fundamental principles to which the analytical section of this 
study will refer, we would like to state simply that they are derived from the 
equilibrium — indispensable in a democratic system of administration — 
between the effectiveness of administrative action and the protection of the 
rights of the public: in other words, between the primacy of the public 
interest and legitimate respect for individual rights. Thus, administrative 
effectiveness presupposes accurate information on the part of decision-
makers, speed in decision-making and the existence of guarantees that 
decisions will be carried out. The protection of the rights of the public 
presupposes prior knowledge of their legal situation, opportunity to 
participate in the decision-making process and the existence of avenues of 
recourse against the decision. 

The analytical part of this study also serves another, secondary, 
purpose, that of pointing out possible improvements of current administra-
tive procedure in the area of unemployment insurance benefits. We were 
not, of course, unaware of this potential use for our work, but we would 
emphasize that the observations made in the course of this study occur in a 
larger perspective, that of the general problems of administrative procedure 
and the rationalization of their present solutions in federal administrative 
law. 

The material required for this study was drawn from a number of 
sources. First we used documentary sources — legislation and regulations, 
the caselaw from courts and administrative tribunals, decisions and internal 
directives of the Unemployment Insurance Commission, compilations of 
statistical data and the work of other researchers. Then we observed how the 
procedure actually functioned in a dozen Unemployment Insurance 
Commission offices in six provinces. We also observed in action the 
machinery of appeals. As far as Boards of referees (the first level of appeal) 
are concerned, we constituted, from the hearings we attended, a sample of 
101 appeals which we used as a basis for statistical analysis. Concerning the 
Umpire (the second level of appeal), we observed a number of hearings, but 
chose to constitute a sample from the files of the 94 appeals heard by the 
Umpire in the last quarter of 1974. We also interviewed a number of people 
involved in the procedure, including employees of the administrative 
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agencies concerned and members of various organizations representing 
insured perons in dealings with these agencies. Our research began in April 
1975 and ended in May 1976. Because of the changing nature of the legal 
context in which the UIC operates, readers seeking an up-to-date statement of 
the law in this area must go beyond the pages of this study. 

The text which follows is therefore divided into two parts, one of which 
is descriptive and the other analytical. The former describes the current 
situation, and the latter comments on it in the light of the general principles 
of administrative procedure, proposes improvements where appropriate and 
places the administrative procedure in this particular area in the overall 
context of federal administrative law. 

Section 2: THE LEGAL CONTEXT OF 
UNEMPLOYMENT INSURANCE 

The purpose of this section is to outline for the reader the basic features 
of the legal context in which the subject of our subsequent discussion and 
comments — the decision-making process — occurs. 

The mainstay of the legal framework is, of course, the Unemployment 
Insurance Act of 1971 (S.C. 1970-71-72, c. 48, amended by S.C. 1974-75, 
cc. 66 and 80). After reviewing its historical antecedents and examining the 
nature of unemployment insurance in the light of its provisions, we shall 
discuss briefly how the 1971 Act differs from previous legislation. 

A. The historical background of unemployment 
insurance legislation 

The history of unemployment insurance legislation in Canada begins in 
1935 with the Employment and Social Insurance  Act,  (S.C. 1935, c. 38). 
This Act established an unemployment insurance scheme similar to the one 
we have today. Although its enactment was largely due to the economic 
crisis that began in 1929, this Act forms part (admittedly, somewhat as a 
late-corner) of the general trend towards social legislation in the 
industrialized countries. The concept of "social security" , which appeared 
around 1880 in Germany and then, at the turn of the century, in Great 
Britain, underwent a considerable expansion after the First World War. It 
was reflected in such developments as the "social" clauses of the Treaty of 
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Versailles, the establishment of the ILO and the New Deal in the United 
States. 

The British contributions to this development interested the Canadian 
legislator the most, because of the relatively long history of British 
legislation in this field as well as obvious traditional affinities. It is thus 
possible to trace a direct line of descent from the National Insurance Act 
passed by the British Parliament in 1911(1-2  Geo. V, c. 55) to the Canadian 
Act of 1935. 

The existence of this Act was, however, ephemeral. The Bennett 
government, which had introduced it, was defeated in the federal election 
held a few months later and the new government of Mackenzie King, 
although in favour of the Act in principle, questioned its constitutionality. 
The government asked the Supreme Court for an opinion and the Court held 
that the Act did not fall within any of the federal Parliament's areas of 
jurisdiction. Since it involved insurance related to the contractual rights of 
employers and employees in each province, it fell within the jurisdiction of 
the provinces over civil law ((1936) S .C.R . 427). The Act was therefore 
unconstitutional. This decision was upheld on appeal by the Judicial 
Committee of the Privy Council (A.C. (1937) 355; 3 Olmsted 207). 

Following the invalidation of the 1935 Act, the federal government set 
about obtaining the consent of the nine provincial governments to amend the 
constitution to give Parliament jurisdiction over unemployment insurance. 
The final obstacle to a consensus on the part of the provinces (which was 
considered extremely desirable, if not indispensable) disappeared with the 
defeat of the first Duplessis government in the Quebec election of 1940. 
Soon afterwards, the Parliament at Westminster acted upon a request by the 
federal government and inserted a new paragraph 91(2A) in the British 
North America Act, giving Parliament legislative jurisdiction over 
unemployment insurance (3-4 Geo VI, c. 36). 

With the situation thus clarified, the Parliament of Canada in the same 
year passed the direct forerunner of the present Act, the Unemployment 
Insurance Act (S.C. 1940, c. 44). As far as administrative procedure is 
concemed, in particular, this Act is remarkably similar to the present Act. In 
this respect, at any rate, and in terms of the Act itself, the law has changed 
little since 1940. There are, nevertheless, considerable differences between 
the two Acts as far as the substantive provisions of the scheme are 
concerned. This is a point to which we shall return in our subsequent 
discussion. 

In subsequent years there were frequent amendments to the 1940 Act 
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and the entire Act was revised in 1955, although the essence of the scheme 
remained the same (S.C. 1955, c. 50). 

The economic changes that have occurred since the last war (the 
development from a traditional industrial economy to an advanced industrial 
— and even to a certain extent, a "post-industrial" — economy), changing 
attitudes (the transition from the Welfare State to the Service State in answer 
to a more sophisticated range of demands from all the nation's citizens, not 
only the poorest amongst them, on society), a desire to encourage the 
mobility of the labour force and for the redistribution of wealth within 
Canadian society all resulted in a complete overhaul of the unemployment 
insurance scheme in the late 1960s. This fundamental reform was proposed 
in the White Paper ("Unemployment Insurance in the Seventies") which 
was tabled in 1970 and embodied in the 1971 Act. 

B. The nature of unemployment insurance 

Unemployment insurance of course shares a number of fundamental 
characteristics with an insurance contract: the insurer (the Unemployment 
Insurance Commission) undertakes, in return for the payment of premiums, 
to indemnify (by means of cash benefits) the insureds (workers employed in 
insurable employment) against a risk which is common to all of them 
(interruption of earnings as a result of the termination of employment). The 
scheme is not essentially altered by the fact that all workers employed in 
insurable employment are required to pay premiums, nor by the fact that 
parties who are not insured (the employers) are also required to contribute. 

The distinguishing feature of the unemployment insurance scheme 
which sets it apart from the majority of contractual schemes run by private 
insurers, and the one which often gives rise to a fundamental 
misunderstanding between the Unemployment Insurance Commission and 
the claimants, who subconsciously think in terms of life, accident or fire 
insurance, lies in the nature of the risk covered. The risk involves not only a 
"loss" in the traditional sense, in other words, an isolated event which is 
relatively unforeseeable and in any case independent of the will of the 
claimant, but also a state of affairs with an inherent time factor: the state of 
unemployment, in other words, the inability of a worker who has lost his job 
to find another one. Unemployment insurance benefits are payable 
specifically while this state of affairs lasts: hence some of the peculiarities of 
the unemployment insurance scheme. 

Because of the time factor inherent in the risk covered, the insurer must 
ascertain its existence on a continuous basis, rather than in a single 
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operation. On the other hand, the principle by which the claimant may not, 
by his own actions, aggravate the risk assumed by the insurer takes on an 
extra dimension and added significance by reason of the fact that the state of 
unemployment is conceived of as involving a certain type of behaviour on 
the part of the claimant who, under the provisions of sec. 25 of the Act, must 
be "unable to obtain suitable employment", which assumes an attitude on 
his part conducive to obtaining one. The claimant's obligation here consists 
of not prolonging the "loss" voluntarily by adopting an attitude which is not 
conducive to obtaining suitable employment. 

Under these circumstances (and we have purposely refrained from 
entering into the details of the scheme at this point), it is still possible to 
regard the unemployment insurance scheme as a form of insurance, but with 
very special features. As we shall see on a number of occasions in the first 
portion of 'this study, and particularly in Title I, a sizable proportion of the 
work of the Unemployment Insurance Commission and its officers consists 
precisely of making the claimants aware of this nuance. 

C. Innovative aspects of the 1971 Act 

While the 1971 Act did not alter the legal basis of unemployment 
insurance that had been formulated in the 1940 Act, it nevertheless 
considerably enlarged the scheme, in accordance with the 1970 White 
Paper, in four main areas: the insured population, the financing 
arrangements, the range of benefits and the adjustment to the conditions of 
the labour market. 

The expansion of the scheme to cover a whole range of jobs in the 
public and semi-public sector (public service, teaching, health services, 
armed forces and police), which at the time of the White Paper employed 
over one million workers, made unemployment insurance virtually 
universal. The proportion of the working population covered by it rose from 
80% to 96%. 

Secondly, the financing of the scheme was re-arranged. Since 1940, 
employers and employees had borne equal shares of the cost, with the 
federal government contributing an amount equal to 20% of the total of their 
contributions. The new method of financing is based on the unemployment 
rate for the country as a whole: employers and employees bear the cost to the 
scheme caused by a certain level of unemployment (4% up to 1975;  since 
then an average calculated over eight years), with the federal government 
assuming responsibility for all costs in excess of that. The Unemployment 
Insurance Commission must therefore determine every year the proportion 
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of its expenses that corresponds to that basic level of unemployment and the 
proportion which corresponds to the amount by which the actual 
unemployment rate exceeds this base rate (cf. sec. 63 and 136 of the Act). 

Even within the portion of the cost shared by employers and 
employees, the shares are not necessarily equal. The 1971 Act provided for 
a system of risk weighting which, if implemented, would increase the 
proportion borne by the employers in relation to that borne by the 
contributors as a whole. This system, which is based on the degree of job 
stability within a given company (a company in which lay-offs are 
particularly frequent represents a higher risk for the scheme and should 
therefore pay a higher premium; cf. sec. 64 of the Act) has, however, not yet 
been implemented by the Unemployment Insurance Commission. 

Thirdly, the range of benefits was broadened. Special benefits, payable 
in cases of sickness, pregnancy and retirement, were introduced in addition 
to the regular unemployment insurance benefits. The expansion of the plan 
to cover situations of this type encountered two types of problems. First, in 
the context of constitutional law, it was essential that the payment of 
compensation to claimants in such situations be linked to a state of 
unemployment, otherwise the Parliament of Canada would have overstep-
ped the bounds of its legislative jurisdiction, which did not, for example, 
permit it to undertake a programme of maternity allowances under the guise 
of insuring workers against unemployment. Secondly, these specific 
situations were difficult to reconcile with the usual primary definition of 
unemployment as the inability to obtain suitable employment. A worker 
who becomes ill while he is unemployed or a pregnant woman who has been 
laid off or who has quit her job because of her advanced state of pregnancy 
are unable to perform a suitable job by reason of their physical condition. It 
was therefore necessary to adjust the definition of entitlement to benefit to 
include claimants who, in contrast to those drawing regular benefits, are 
unable to work because of an illness contracted after the loss of their 
employment or by reason of pregnancy (cf. specifically sec. 25, 29 and 30 
of the Act). 

The fourth and final important innovation was the partial linking of the 
period during which benefits are payable to national and regional labour 
market conditions. The length of the first phase, called the "initial benefit 
period", is determined by the number of weeks during which the claimant 
has worked in insurable employment during the past year or since his last 
benefit period. This phase lasts for between 18 and 29 weeks from the date 
of loss of employment, although benefits may be paid only for a certain 
number of weeks during this period (between 8 and 15, depending on the 
number of weeks of insurable employment); cf. sec. 20 of the Act. A second 

11 



phase, referred to as the "re-established initial benefit period", lasts for 10 
weeks after the termination of the initial period: cf. sec. 32. 

These first two phases may be followed by "extended benefit 
periods". Claimants who can prove more than 20 weeks of insurable 
employment during the past year or since their last benefit period are entitled 
to an extension of between 2 and 18 weeks. In addition, all claimants are 
entitled to a four-week extension if the national unemployment rate exceeds 
4% and an eight-week extension if it exceeds 5% (cf. sec. 34). Finally, there 
is a special provision for adjustment to labour market conditions in regions 
where the unemployment rate exceeds 4% and is more than 1% above the 
national rate, whatever that may be. For this purpose,  the  Unemployment 
Insurance Commission has divided the country into 16 regions constituting 
economic units. Claimants in regions where unemployment has attained the 
degree of severity defined by the Act are entitled to a maximum extension of 
18 weeks (cf. sec. 37). 

Section 3: STATISTICAL OVERVIEW OF 
UNEMPLOYMENT INSURANCE 

We shall conclude this introduction with a statistical overview of 
unemployment insurance. These figures are indispensable to a proper 
understanding of the legal aspects of the system, for they give the reader an 
idea of the scale of the administrative operations which we shall examine 
and remind him of the importance of the scheme in the economic and social 
life of Canada. 

There is no need to dwell here on the importance and gravity of the 
employment situation during the current economic difficulties. For several 
years, the monthly unemployment index published by Statistics Canada has 
been one of the nation's principal economic and political alarm bells. Our 
aim here is to orient the reader by giving a statistical outline of the evolution 
of the unemployment situation throughout the country as a whole and in 
each of the five major economic regions during each quarter since the 
enactment of the 1971 Act (Table I). 

If the existence of unemployment insurance is justified by the existence 
of unemployment, there seems little likelihood that this justification will 
disappear in the immediate future. Furthermore, as far as the financing of 
the scheme is concerned, it should be noted that, since mid-1971, the 
national unemployment rate has never fallen below 4%, the threshold figure 
below which employers and employees had to support the full cost of the 
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TABLE I 

Unemployment Rate (seasonally adjusted) 

(7J 

Year 	 Quarter 	CANADA 	Atlantic 	Quebec 	Ontario 	Prairies 	Pacific 

1971 	 III 	6.1 	 9.3 	8.4 	5.0 	4.9 	6.8 
IV 	6.1 	 9.8 	8.2 	5.4 	4.6 	6.6 

1972 	 I 	6.0 	 8.1 	7.9 	4.7 	4.2 	7.2 

	

Il 	6.2 	 8.8 	8.3 	4.7 	4.3 	7.7 

	

III 	6.4 	 9.6 	8.6 	4.9 	4.6 	7.8 

	

IV 	6.4 	 9.5 	8.4 	4.8 	4.8 	7.5 

1973 	 I 	5.9 	 8.9 	7.9 	4.2 	4.3 	7.5 

	

II 	5.5 	 9.0 	7.1 	3.9 	3.7 	6.3 

	

ifi 	5.5 	 8.3 	7.3 	4.1 	3.9 	6.0 

	

IV 	5.5 	 7.9 	6.6 	4.3 	4.3 	6.1 

1974 	 I 	5.3 	 8.2 	6.7 	4.4 	3.7 	5.6 

	

II 	5.2 	 8.6 	6.6 	4.0 	3.7 	5.8 

	

III 	5.3 	 8.6 	6.4 	4.5 	3.2 	6.4 

	

IV 	5.6 	 8.8 	6.8 	4.8 	2.9 	6.9 

1975 	 I 	6.7 	 9.2 	7.8 	6.2 	3.7 	8.6 

	

II 	7.0 	10.1 	8.0 	6.6 	4.0 	8.2 

	

III 	7.1 	10.5 	8.1 	6.4 	4.2 	9.0 

	

IV 	7.1 	10.0 	8.5 	6.3 	3.9 	8.4 

1976 	 I 	6.8 	10.0 	8.0 	5.9 	4.1 	8.7 

	

H 	7.2 	11.0 	8.0 	6.4 	4.2 	9.4 

	

III 	7.2 	11.6 	9.1 	6.0 	4.1 	8.6 



scheme without the intervention of the federal government, which 
contributed almost $900 million in 1973 and a further sum of more than 
$850 million in 1974. 

It is precisely because of the financial burden of the unemployment 
insurance scheme on the public purse — among other reasons — that 
procedural regularity is of such importance. The amount of benefits has 
grown steadily since the scheme established by the new Act got into its 
stride in early 1972. This amount, which reached $2 billion in 1973, 
exceeded the $3 billion mark in 1975 as a result of the sharp rise in 
unemployment. It grew further to $3.4 billion in 1976. 

But the dollars involved — even taxpayers' dollars — do not provide 
the whole picture. The importance of the unemployment insurance scheme 
and the procedure by which it is brought to bear on the situation of each 
unemployed individual is also reflected in the numbers of people who 
benefit from it. The average number of claimants (calculated for each 
quarter on the basis of the claimant count at the end of every month) varies 
between 700,000 and 1,200,000 (Table II). 

The quarterly variations in the amount of benefits and the number of 
claimants follow an apparently immutable cycle, related to the effect of 
climate on economic activity: the winter quarter is invariably the most 
expensive for the scheme, followed, in order, by the spring, autumn and 
summer quarters. The pressure exerted by the additional demand on the 
claim processing procedure is therefore especially heavy in the first quarter 
of each year. Since we conducted our observations in the local offices of the 
Unemployment Insurance Commission between April and July 1975, we 
were unable to measure exactly the effect of this influx on the procedure. 
We did, nevertheless, notice a distinct difference in atmosphere as we went 
from spring to summer. There can be no doubt, and this is corroborated by 
all our sources, that the partially cyclical nature of the administration of 
unemployment insurance gives rise to serious problems in organizing the 
workload, especially since it is difficult to anticipate the extent of the 
cyclical variations. 
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TABLE II 

Aggregate Unemployment Insurance Benefit's and Number of Claimants 

	

Amount of benefits 	Number of claimants 
Year 	Quarter 	(in millions of $) 	(average, in thousands) 

1971 	 III 	 140,6 
IV 	 231,3 

Total 1971: 890,5 

1972 	 I 	 535,0 	 865 

	

Il 	 498,1 	 812 

	

III 	 399,0 	 725 

	

IV 	 441,1 	 792 
Total 1972: 1871,8 

1973 	 I 	 681,3 	 1037 

	

H 	 515,3 	 823 

	

III 	 401,5 	 699 

	

IV 	 405,4 	 751 
Total 1973: 2004,2 

1974 	 I 	 689,5 	 991 

	

Il 	 560,5 	 844 

	

III 	 421,7 	 692 

	

IV 	 447,2 	 783 
Total 1974: 2119,2 

1975 	 I 	 891,8 	 1189 

	

Il 	 865,8 	 1099 

	

III 	 708,6 	 978 

	

IV 	 683,7 	 961 
Total 1975: 3145,4 

1976 	 I 	 1080,7 	 1182 
II 	 847,2 	 1008 
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PART I 

DESCRIPTION OF THE PROCEDURE 

As we stated earlier, our purpose in this part is to trace the formulation 
of an administrative decision, namely a decision by the Unemployment 
Insurance Commission granting, refusing or withdrawing unemployment 
insurance benefits in respect of an unemployed worker. Let us state once 
again that we shall consider this decision-making process exclusively in 
procedural terms. Substantive provisions, such as those governing the 
definition of the insured population, the reasons for disqualifying a recipient 
or the meaning of his "availability" for work, are therefore considered as 
stable factors. Our purpose is to examine how the Unemployment Insurance 
Commission applies these general legal standards in concrete, individual 
administrative decisions. Procedure is indeed nothing more than the legal 
machinery ,by which one noun (in this case the Unemployment Insurance Act 
and its related regulations) produces another (the individual decision 
concerning benefits). 

The central element in any procedure is the normative action that comes 
out of it. The various stages of the procedure are grouped in two phases 
(logical rather than chronological phases) around this decision. The first 
phase comprises the formulation and implementation of the decision by the 
administrative authority. This phase is positive in nature: though members 
of the public make some input into the decision, the process essentially 
consists in the formulation and carrying out of the decision of one 
participant — the administration. The second phase comprises the 
intervention, generally at the request of the members of the public 
concerned, of other normative agencies whose responsibility it is to review 
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the initial administrative decision. This phase is critical in nature, since it is 
based on the challenging of the initial decision by interested individuals. 

We have consequently divided this part into two titles. The first, 
dealing with the non-contentious phase, describes the decision-tnaking 
process , and the second, dealing with the contentious phase, describes the 
review of decisions . 
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Title I 

THE DECISION-MAKING PROCESS 

As we pointed out above, the difference between the processes of 
administrative decision-making and review cannot be expressed merely in 
terms of "before" and "after" the decision. Although it is of course 
concentrated in the decision proper, the normative action of the 
administration nevertheless extends in time to further stages of the 
procedure, designed to channel the effects of the decision. There is thus a 
chronological distinction within the decision-making process itself between 
the prelitninaries of the decision (Chapter 1), the decision itself (Chapter 2) 
and its aftermath (Chapter 3). 
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Chapter 1: The preliminaries of the 
decision 

The existence of a social security scheme providing for the payment of 
cash benefits to certain categories of citizens presupposes three elements. 
The first of these is an administrative organization responsible for deciding 
in each case if benefits should be paid. The second is the dissemination 
amongst the population eligible for these benefits of information about the 
scheme and how to gain .  access to it. The third is procedural machinery to 
enable the individual to gain access to the scheme and to claim benefits 
under it. Hence the division of this chapter into three sections dealing with 
the internal administrative organization of the Unemployment Insurance 
Commission, the information available to claimants and the initial stages of 
the claim procedure. 

Section 1: INTERNAL ADMINISTRATIVE 
ORGANIZATION OF THE UIC 

The internal organization of an administrative authority contains an 
essential element of administrative procedure — the allocation of 
responsibility between the authority's constituent units. The particular form 
of such allocation will vary very considerably depending on whether or not 
the authority in question has implemented a decentralization of its 
operations. As we shall see, the Unemployment Insurance Commission has 
adopted since a few years a policy of extensive territorial decentralization 
(although, historically, such was not always the case). We shall first 
examine the functions of the headquarters of the UIC and then those of its 
decentralized units . 

A. Headquarters 

The central administration of the UIC has its head office in Ottawa 
(sec. 9 of the Act). It comprises a number of units responsible for 
co-ordinating and supervising all of the UIC's operations throughout the 
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country. These units are headed by the Unemployment Insurance 
Commission proper. To this is added a consultative element, the 
Unemployment Insurance Advisory Committee. 

1. The Unemployment Insurance Commissioners 

The Unemployment Insurance Commission proper is composed of 
three Commissioners, one of whom serves as Chairman. The Chairman 
holds office for a period of ten years and the Commissioners for five. The 
Act contains no special requirements as far as the Chairman is concerned. In 
the case of the two Commissioners, however, it stipulates that consultation 
shall take place prior to their appointment by the Governor-in-Council with 
"organizations representative of workers" in the case of one and 
"organizations representative of employers" in the case of the other. These 
provisions hence contain an admission that, within the Commission, one of 
the Commissioners represents workers (in other words, insured persons) and 
the other represents employers. As far as the Chairman is concerned, the 
logic of the institution appears to confer upon him the role of mediator 
between the positions of labour and management and at the same time the 
role of representative of the federal government and through it of the people 
of Canada as a whole. 

This tripartite arrangement, other instances of which will become 
apparent later in the study, would appear to correspond to the three-sided 
participation of workers, employers and the federal treasury in the financing 
of unemployment insurance. 

Historically speaking, the existence of this form of representation can 
be explained by the adoption of a similar form in British legislation at the 
beginning of this century. Moreover, there was probably a desire to 
transpose the tripartite formula traditionally present in labour law into a 
social security scheme intended for the benefit of workers and financed 
partly by employers. 

The Act allows the Governor-in-Council , which means, in effect, the 
minister responsible, to decide as to the "representative" nature of the 
organizations consulted. The Minister of Manpower and Immigration is at 
present responsible for the Unemployment Insurance Commission. In 
practice, the Canadian Labour Congress (CLC), on the union side, and the 
Canadian Manufacturers Association (CMA), on the management side, 
appear to enjoy a monopoly in terms of representation. 

Although in Great Britain the National Insurance Commissioners are 
required to intervene directly, as a final arbiter in the case of appeals, in the 
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procedure arising out of a claim for benefits, such is not the case in Canada, 
where the Unemployment Insurance Commissioners exercise no functions 
of a judicial nature. Further on, however, we shall see that situations do 
arise, albeit infrequently, in which the members of the Commission are 
required to take certain decisions which affect the course of the procedure 
with regard to individual claimants. In a more general way, of course, the 
Commissioners have a considerable influence on the progress of the 
procedure, through their regulation-making powers under the Act, through 
their minutes (internal rule-making decisions) and through the impetus they 
give to the administrative apparatus of the UIC. 

2. The central units 

In principle, the central administration of the UIC does not intervene in 
the decision-making process with regard to individual claims for benefits. 
Its main responsibilities concern the overall planning of the scheme, the 
development of operating procedures, and the management of the 
Unemployment Insurance Account. Other than that, it provides the 
decentralized units with policy direction, support, advice and co-ordination. 

Apart from the services that exist in all large organizations of the 
federal government — Secretariat, Information, Legal Services, Official 
Languages — the headquarters of the UIC in Ottawa consists of five 
branches, three of which (Operations, Administration and Personnel) 
perform technical support and co-ordination functions, and two (Policy 
Planning and Operational Planning) are responsible for overall assessment 
and planning. Further on we shall see the circumstances under which the 
Operational Planning Branch intervenes, in an essentially advisory capacity, 
in the decision-making process. 

3. The Advisory Committee 

The Unemployment Insurance Advisory Committee, the composition 
and responsibilities of which are contained in sec. 108 and 109 of the Act, is 
made up of between six and eight members appointed by the Governor-in-
Council after consultation with "organizations representative" of workers 
and employers, together with an ostensibly "neutral" Chairman also 
appointed by the Governor-in-Council. At its meetings, which take place at 
irregular intervals, it is the duty of the Committee to review, as it deems 
appropriate, "the state of the Unemployment Insurance Account, the 
premium rates, the adequacy of coverage and benefits" and "any other 
matter relating to the provision of unemployment insurance" (sec. 109). It 
may also be directed by the Governor-in-Council, after consultation with the 
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Commission, to examine a particular matter. In either case, the Committee 
is required to report, and this can take the form of either an annual report or 
a special report. 

The Commission may also refer any matter directly to the Committee 
for advice, in which case the Committee is not required to report. 

In view of the exclusively advisory nature of its mandate, the 
Committee is of course not required to participate in the decision-making 
process. We feel nevertheless that it is worthwhile to mention its existence, 
since it has had occasion to comment on certain aspects of this process, and 
since we shall review its recommendations in the second part of our study. ' 

B.  Decentralized units 

Virtually the entire process of administrative decision-making in terms 
of individual claims for benefits takes place at the level of the decentralized 
units of the UIC. We shall therefore examine the way in which this 
decentralization has been organized. This policy is based on two principles, 
one of which, the hierarchy of branch offices, applies to structure, and the 
other, the service unit concept, applies to operations. 

1. The hierarchy of offices 

The distinction between the three main categories of branch offices, as 
well as their hierarchical classification, is based on the geographical extent 
of their responsibilities. The three categories are the Regional Offices, the 
District Offices and the local offices,  the latter category comprising itself 
several different types of office. 

a) Regional Offices 

In accordance with sec. 11(3) of the Act, Canada is divided into five 
regions for the administration of unemployment insurance: 

0 the Atlantic Region, made up of the three Maritime Provinces, 
Newfoundland and Labrador; the UIC Regional Office is located in 
Moncton; 

0 the Quebec Region, covering the province with the exception of those 
portions attached to the Atlantic Region; it also includes a part of the 
Northwest Territories; the Regional Office is located in Montreal; 
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• the Ontario Region, covering the entire province, with its headquarters 
in Belleville; 

• the Prairie Region, made up of Manitoba, Saskatchewan, Alberta and 
most of the Northwest Territories, with its headquarters in Winnipeg; 

o the Pacific Region, made up of British Columbia and the Yukon, with its 
headquarters in Vancouver. 

The majority of the functions performed by UIC Regional Offices do 
not involve direct contact with claimants. Each Regional Office in fact 
performs a variety of technical services for the subordinate offices located in 
its territory in addition to supervising their operations in accordance with 
sec. 11(4) of the Act. In this regard, the Regional Offices of the UIC appear 
to have acquired in recent years a substantial degree of autonomy in the 
implementation of measures decided upon by headquarters. This autonomy 
has given rise to "regional styles" which are apparent particularly in 
administrative procedure and in the varying degrees of control exercised 
over the operations of their District Offices. 

There are two forms of direct intervention by the Regional Office in the 
procedure stemming from a claim for benefit, one of them usual and the 
other exceptional. 

The usual form of intervention by the Regional Office has to do with 
the payment of benefits. The issuance of benefit cheques and the attendant 
data processing operations are completely centralized at the regional level. 
Technically, therefore, there is contact between the claimant, who must 
mail in a fortnightly statement of his earnings while unemployed, and the 
Regional Office, the Regional Payment Centre of which sends the cheques 
to the claimant for the amount of his benefit. This contact is, however, no 
more than a subsidiary element in the process and in no way involves 
decision-making on the part of the Regional Office. 

A much more direct, although much less frequent form of Regional 
Office intervention occurs in respect of certain types of decisions concerning 
benefits, such as decisions on a group of claims submitted as a result of a 
labour dispute which has indirectly created unemployment. It is then 
necessary to find out whether the unemployed workers are participants in the 
labour dispute (if so, they are disqualified from receiving benefits under sec. 
44 of the Act). The questions raised by situations of this kind can be 
extremely complex, since they involve considerations such as the nature of 
labour contracts, corporate structures, the organization of production and 
the structure of the unions. A labour dispute may also involve a number of 
companies throughout the region, as for instance a strike in the British 
Columbia forest and paper industry. The peculiar nature of such problems 
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and the need for uniform solutions has led to an unusual degree of 
involvement by Regional Offices in decision-making. 

We shall see elsewhere, in the second section, the role played by 
Regional Offices in the review of administrative decisions. All we need say 
at this point is that this role involves only limited decision-making powers. 

b) District Offices 

At this level in the administrative structure lies the "original 
jurisdiction" with regard to benefits. This is the level at which almost all of 
the decision-making process takes place in the matter of whether to grant, 
refuse or withdraw benefits. This is also the level at which each claimant's 
file is opened and kept up to date. 

A district is a geographic unit of varying size, the population of which 
may vary between 100,000 and one million. It normally corresponds to the 
immediate economic catchment area of a large city. In addition, the major 
metropolitan areas may be divided into a number of districts. The UIC draws 
up the boundaries of the districts itself, taking into account, in principle, the 
geographical boundaries of the Canada Manpower Centres (with which, as 
we shall see later, the Unemployment Insurance Commission co-operates 
closely), postal zones and federal electoral districts (in order to simplify 
contacts between the District Offices and Members of Parliament, who are 
often asked to intervene with the UIC by their unemployed constituents). 
Beyond that, the UIC makes no special effort to reconcile the boundaries of 
its districts with those of other federal agencies or with administrative, 
political or legal subdivisions created by the provinces. 

At the end of 1974, Canada was divided into 73 distriets; Table III 
shows their distribution amongst the regions and provinces. 

Districts vary tremendously in size and may cover entire provinces. In 
most cases, the size of the territory served by the District Office has required 
the opening of branch offices in addition to the district headquarters. Later 
on we shall examine the various types of local branches. 

In view of the importance of the District Offices as the physical and 
administrative setting of the claims procedure, we will now consider their 
internal organization in greater detail. 

The size of the staff of a District Office depends on the size of the 
population it serves. An average office would have approximately one 
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TABLE III 

Distribution of UIC District Offices, by Region and Province 

ATLANTIC 	 12 
Newfoundland and Labrador 	 3 
Prince Edward Island 	 1 
Nova Scotia 	 4 
New Brunswick 	 4 

QUEBEC 	 23 

ONTARIO 	 26 

PRAIRIES 	 6 
Manitoba 	 1 
Saskatchewan 	 2 
Alberta and N.W.T. 	 3 

PACIFIC 	 6 

hundred UIC employees, headed by a manager. The most important 
divisions are headed by his three senior assistants. The Chief of Operations 
is in charge of the officers responsible for reaching and making decisions 
concerning claims. These officers are organized in service units; we shall 
examine the composition and operation of these units later. In addition to the 
service units, a general information service answers telephone inquiries, and 
an insurance division provides the staff with expert advice, statistical 
services and technical support and reviews decisions. The Chief of Benefit 
Control heads the team responsible for ensuring compliance by claimants 
with the legal requirements attached to the decisions of officers in the 
service units. The Chief of Administrative Services is in charge of technical 
operations (personnel, accounting, records, supplies and so on). There are 
two specialist officers whose jobs are more outward-oriented and who come 
directly under the manager. One is responsible for public relations and the 
other for analyzing the labour market in the territory served by the office. 

c) Local offices 

The principle of a decentralized hierarchy of offices goes much farther 
than the district level. From this level on, there are no less than seven 
different types of office which are classified on the basis of the services they 
perform. 

Thus, Type 1 is the District Office, which we have just described. A 
variant of this exists in metropolitan centres, where the closeness of a 
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number of District Offices makes it feasible to centralize certain technical 
services. This is Type IM, which, from the public's point of view, is 
indistinguishable from Type 1. 

Type 2 local offices represent a simplified version of the District 
Office, with administrative services being prbvided by the office to which 
they are attached. Here again, as far as the claimants are concerned, the 
services provided are the sanie as in the District Offices. Type 2 offices are 
particularly suited for large cities in which the geographical extent and the 
size of the population justify the opening of a second office, but not the 
complete duplication of the administrative infrastructure (such is the case in 
Edmonton). This solution is also desirable in polycentric regions, in which 
several cities exercise an attraction comparable to that of the main city in the 
area (this is the case in the Longueuil district, which includes Sorel, St-Jean 
and St-Hyacinthe), or in a district with a second focal point which is 
relatively autonomous in relation to the main city (such as North Bay in the 
Sudbury district). 

At the next level, Type 3A offices have hardly any functions that are 
not directly connected with service to claimants. In addition to one service 
unit, often with a reduced staff, they generally have only the minimum staff 
required for benefit control. Offices of this type have "their" clientele, in 
the same way as higher-level offices, to the extent that they retain 
permanently the complete files of claimants who deal with the UIC through 
them. The lack of claimant files is precisely what distinguishes the 
lower-ranked offices which, as one goes down the scale, corne increasingly 
nearer to being simple local outlets rather than real decentralized 
administrative units. 

Type 3B offices retain, with reduced staff, capability for initial claim 
processing, at least in the most straightforward cases. Since claims files are 
not kept in this type of office, intervention by the District Office is required 
from an early stage. 

Type 4 offices are no more than a pied-à-terre, where one or more 
officers visit the premises regularly to collect applications for benefit. This 
type of "part-time" office is especially suitable in thinly-populated or rural 
areas. 

Type 5 offices constitute a minimal UIC presence. They take the form 
of an unemployment insurance information service which is normally 
established in Canada Manpower Centres. Sec. 13 of the Act provides for 
such services. 
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In addition to this vast network of offices — there are some 175 
permanent offices alone (Types 1, 1M, 2, 3A and 3B) — the UIC makes use 
of supernumerary agents who accept claims for benefit in small isolated or 

rural localities (see sec. 13 of the Act). These agents are ordinary citizens, 
who, after receiving special training, are authorized to assist anyone who 
wants to submit a claim. They receive $2.50 for every claim submitted with 
their assistance. Their function is limited strictly to "taking claims from 
applicants by completing the required forms in the manner indicated". They 

have no power of decision over such claims and are, furthermore, required 
"never to express an opinion on the possibility of payment". 

2. The service unit concept 

Within each District or local office with decision-making powers, these 
powers are effectively exercised by a group of officers organized into a 
service unit. The number of such units varies from one to four depending on 

the size of the population served and the position of the office within the 

hierarchy of offices. Each unit contains fifteen to twenty persons headed by 
a unit supervisor, who is responsible for the organization, co-ordination and 
management of the unit's activities under the direction of the Chief of 
Operations. Decision-making power concerning benefits within the unit is 
exercised by two types of officers, who are roughly equal in number and 
generally work in pairs: "Agents II" and "Agents I". Later we shall • 
examine in detail the responsibilities of each of these categories. Broadly 
speaking, an Agent I can make a decision in obviously simple cases where 
no problem situation is apparent. More complex cases are referred to an 
Agent II, who also functions as a first level for certain categories of special 
situations. The staff of the unit is complemented by a number of records 
management clerks and a typist. 

Each unit has a fixed clientele made up, for example, of all claimants 
whose social insurance number ends with a certain figure, or of all claimants 
living in a certain part of the district. A claimant who does not change 
districts during the period of his unemployment will consequently always 
deal with the same unit. As far as possible, moreover, efforts are made to 
assign one of the agents in the unit to him on a permanent basis. The UIC 
calls this "personalized claimant service" and it is the basic reason behind 

the organization of its offices into units. The unit principle, which was 
described for the first time in the 1970 White Paper on unemployment 
insurance, is intended to replace contact at the wicket or through the mail by 
more personal, direct contact between the claimant and the officer. The 

intention is to cast the agent in the same role as the private insurance agent, 

that of a friendly, understanding "honest broker" . There are, furthermore, 
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certain inherent advantages for the UIC itself in the unit system. A relatively 
autonomous administrative unit of approximately twenty people, working in 
close co-ordination with each other, is particularly conducive to 
performance and simplified hierarchical relationships. 

The principle has been carried still further in some offices, especially in 
small ones with only one unit, often with reduced staff. The units have been 
broken up into smaller working units called "cells", made up of one Agent 
II, one Agent I and a clerk working in close co-operation with each other and 
making every effort possible to achieve "100% personalization" by 
eliminating contact by mail (except for cheques and the bi-weekly reports) 
in favour of face to face interviews and communication over the telephone. 
This is the goal of the unit principle, but obviously material constraints, 
primarily geographical and financial, will prevent it being implemented to 
the full everywhere. 

The crucial role of the Agents I and II, to which we shall return later, 
led us to compile some data on these two categories of employees. Of the 
UIC's total staff, which amounted to more than 11,000 in early 1975, 
approximately 1,100 were classified as Agents I and approximately 1,000 as 
Agents II. Agents I and II were divided almost equally between the sexes, 
while benefit control officers (BCO) were almost exclusively male. Agents I 
are recruited almost entirely from the ranks of UIC employees; their training 
period lasts for two or three weeks, during which they learn the procedure 
and the principles on which their decisions are based, and then they work 
under close supervision by a more experienced officer. According to some 
estimates, almost a quarter of Agents II are recruited from outside the UIC, 
which should provide them with useful experience in the working world. 
Their training period lasts from four to six weeks. Both classes of agents 
would appear to like their work with the UIC, since it is estimated that 90 
per cent of them are subsequently transferred or promoted within the 
organization. These fragmentary data, in conjunction with our observations 
in UIC offices, lead us to the conclusion that the post of Agent II in 
particular, with its attendant responsibilities, contact with the public, 
technical aspects and psychological tension, has considerable appeal on the 
labour market and within the UIC itself, and through its inherent interest 
contributes to the quite remarkable stability of UIC staff. 

Section 2: INFORMING THE CLAIMANTS 

Now that we have described the surroundings in which administrative 
action with regard to unemployment insurance benefits takes place, we 
should examine how claimants are informed of the terms and conditions of 
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their participation in .this action. The information they need for this purpose 
has to do with both their entitlement to benefit under the Unemployment 
Insurance Act and with the procedure to follow to assert their rights. This 
information is brought to their attention either by printed (newspapers, 
pamphlets, posters and so on) or by audio-visual means (radio, television, 
films, displays), or verbally by employees of the UIC. Some of this 
information is general and aimed at an undifferentiated audience, while 
some is provided to the individual claimant in the specific context of his own 
claim. 

A. General information 

Ideally, the best source of information on the unemployment insurance 
scheme would be the text of the Unemployment Insurance Act and its 
regulations. In reality, this is by no means the case. The current state of 
legislative drafting in Canada makes it virtually pointless to distribute 
legislative texts to the general public. When the technical complexity 
inherent in a social security scheme is added to the obscurity and confusion 
of the legislative style, the result is more likely to mislead the reader than to 
give him a clear idea of his rights and obligations. In short, as far as 
unemployment insurance is concerned, the Tablets of the Law come down 
only occasionally from Mount Sinai. 

The UIC has therefore attempted to translate the meaning of the Act 
into more accessible terms, primarily through a series of pamphlets 
summarizing the main aspects of the scheme. 

A first set of pamphlets appears to the reader, by its format and 
appearance, as a collection of complementary elements. It comprises eleven 
bilingual pamphlets, four of which cover the main stages in the procedure 
("How to complete your application for benefit" , "How to complete your 
claimant's report", "Active job search program" and "Appeal proce-
dure"), while another explains the claimant's legal position with regard to 
the unemployment insurance scheme ("Rights and obligations"). The other 
six are written for specific categories of claimants: those interested in 
sickness, maternity or retirement benefit, residents of foreign countries 
("Extended jurisdiction"), fishermen and students. This set used to include 
a twelfth pamphlet destined for teachers, but this was withdrawn from 
circulation in 1975 after the Petts decision (to be discussed in Chapter 6) and 
will in all likelihood be replaced by a new edition. 

We should add to this set a bilingual pamphlet entitled "Your new job" 
which summarizes the requirements indicated in the pamphlet on the active 
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job search program; a bilingual pamphlet ("Important notice to all 
employees") outlining to insured persons the importance of the Record of 
Employment, which their employer must provide when they leave his 
employment; and a number of small bilingual leaflets, which are sent to 
claimants as reminders together with their fortnightly report cards or benefit 
cheques, concerning the Record of Employment, the fortnightly report or 
the obligation to search for a job. 

All these pamphlets are written by the public relations division at the 
Ottawa headquarters of the UIC, with technical supervision by the central 
units responsible for the area in question. The preparation of these 
documents is, of course, influenced by a dual requirement: the need to bring 
them to the attention of a very broad spectrum of the public, which 
presupposes a choice of words containing as few technical terms as possible, 
and yet sufficiently close to the official terminology used in written and 
verbal exchanges with claimants; and the need to provide potential claimants 
with accurate information on their rights and obligations, uncluttered with 
unnecessary details while giving a sufficiently comprehensive explanation 
of the meaning and machinery of the Act. 

The pamphlets are printed under the care of the central administration 
and the size of the printings depends on the anticipated frequency of their 
use. They are then distributed to the regions in the following proportions: 
Ontario and Quebec each receive two-eighths of each printing; the Atlantic, 
Prairie and Pacific regions each receive one-eighth, and the last eighth 
remains in reserve in Ottawa. The Regional Offices subsequently distribute 
them to their District Offices, which in turn forward them to their satellite 
offices. In addition, a number of pamphlets are made available to the public 
in post offices and in welfare or taxation offices. Public liaison officers in the 
District Offices may also distribute pamphlets on occasion to the staff of large 
employers within their district through the personnel branch of such firms or 
through the unions. We have already noted that all this documentation is 
bilingual, with one version on each side of the paper, so that there is no 
problem about distributing it in bilingual areas. The nature of the UIC's 
activities does, however, raise other language problems, such as those of 
immigrant workers, whose fragmentary knowledge of either official language 
is sometimes further complicated by a low level of education. The UIC has 
produced Italian, Greek and Portuguese versions of seven of the eleven 
pamphlets described above for this section of its clientele. In its 34th annual 
report (for 1974-1975), the UIC stated that a Chinese version of these 
pamphlets was being prepared. 

Confused or hesitant claimants have access to another source of general 
information, since they may telephone the District Office or the local office 
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serving the area of their residence. The largest offices may have a staff of as 
many as fifteen assigned to the information service. This service is 
frequently overloaded during periods of high unemployment or interruption 
of the postal service. 

The duties of the information clerks are to answer the questions put to 
them, preferably in general terms, based on their knowledge of the system. 
A book of standard answers  i the most common questions has been 
prepared in some offices to make their job easier and to ensure that the same 
question is answered uniformly. If the claimant is already receiving 
benefits, the clerks can inform him immediately as to the state of his 
payments by consulting the general statement of payments sent out each 
week on a videocassette by the Regional Office. If, as occurs in some 5% of 
cases, there is no alternative to consulting the claimant's file in order to 
answer his questions, the call is transferred to the Agent responsible. 

The UIC also makes use of audio-visual techniques to inform its 
clientele. It has prepared displays in both official languages for showing in 
the reception areas of its offices. In fact, only a few offices have the 
necessary space and facilities, and these methods are not a very important 
aspect of the total effort to inform claimants. 

In addition, the UIC uses, for certain purposes, mass-media publicity 
methods such as the press, radio, television and posters. This type of 
information is specific and practical: it is used primarily to inform the 
clientele of changes of address, changes in opening times and special 
arrangements for delivering cheques in the case of a postal strike. To a 
certain extent these techniques are also used to remind the public of certain 
details of the administrative procedure, such as the need to produce a Record 
of Employment, or to defend or explain the unemployment insurance 
scheme. 

B.  Individualized information 

It goes without saying that the information effort aimed at the public at 
large cannot be entirely adequate. An insured person who has a good average 

education, who is concerned with his rights and obligations and who receives 
adequate exposure to these techniques will of course have a reasonably 
accurate idea of his position. However, a sizable portion of the UIC' s 
clientele does not meet these three conditions, and this under-informed 
clientele can only be made aware of their legal position at the point when 
they become involved in the administrative procedure. Hence the 
importance of the sources of information which we will now describe and 
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which are available to the claimant at the moment when he contacts the UIC 
to submit an application for benefits. 

The first thing the claimant does is to obtain an application form. He 
can do this either by visiting a UIC office, or by telephoning or writing (a 
special form is available for this purpose at any post office or Canada 
Manpower Centre, from his union or possibly from the personnel office of 
his former employer). 

He then receives a "claimant's kit" containing three forms: an 
application for benefit, a medical certificate and a Canada Manpower Centre 
registration form. There is also additional documentation, the amount of 
which varies, depending on the region. The pamphlet "Rights and 
Obligations" is always included, sometimes together with "How to 
complete your claimant's report", which obviously will not be used until 
the claimant receives the report cards. The kit may also contain the pamphlet 
"Your new job" and a leaflet explaining the method of calculating tax 
exemptions which should appear on the application for benefit. The whole 
kit is packaged in a reply envelope addressed to the issuing office, on which 
there is a reminder to the insured to write his social insurance number and 
include his Record of Employment. 

A claimant who receives this documentation at home has the advantage 
of being able to familiarize himself with it at leisure and to study in 
particular the pamphlet "Rights and obligations", which contains a number 
of explanations, preconditions and warnings with regard to both his basic 
legal position concerning unemployment insurance and the procedural 
details of his relationship with the UIC. The claimant who is personally 
given the folder at a UIC office, on the other hand, may take advantage of 
the advice and practical explanations available from advisors whose job it is 
to help him fill out his application for benefit on the spot. In addition, as we 
shall see later, claimants who submit their application in person can have 
subsequent stages of the procedure explained to them, which  they  might not 
have understood merely from reading the pamphlets. Claimants who read 
the material at home are invited repeatedly in the pamphlets to seek help 
from the UIC in completing their application. 

We have already noted the existence of Italian, Greek and Portuguese 
versions of the most common pamphlets, including those which may be 
included in the "claimant's kit". They can only be obtained, however, by 
visiting the local UIC office. The application form, medical certificate and 
CMC registration form are, on the other hand, available only in the two 
official languages. Verbal dealings between UIC employees and claimants 
who are unable to express themselves in either English or French are 
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generally conducted through an interpreter who accompanies the claimant 
or, less frequently, in the language of the claimant if the office has an 
employee who can speak it. 

In the Ontario Region, the UIC has attempted to confer on the 
communication of information that precedes and accompanies the filing of 
an application for benefit the character of a clearly defined stage of the 
procedure. It has organized "information sessions" for this purpose in some 
offices for the benefit of claimants who have just submitted an application. 
These sessions take the form of a 15 to 20 minute conference, during which 
an employee explains to a group of about 20 claimants their rights and 
obligations as such. In some instances this conference has been replaced by 
the screening of an audio-visual presentation on the same subject produced 
by the UIC. At the end of the session, claimants are asked to sign a 
statement to the effect that they have been informed of their obligation to 
declare their earnings while they are unemployed, to remain available, to 
accept any suitable employment, to report the days on which they are not 
available, to search actively for a job and to keep a record of their job 
search; failure to comply, it is pointed out, may disqualify them from 
benefit. Although it is entitled "Rights and obligations", this statement in 
fact deals only with the claimant's obligations. When signed and dated, it is 
attached to the application for benefit and placed in the claimant's file. 

Section 3: INITIATION OF THE PROCEDURE 

The only document which can initiate the procedure is the application 
for benefit, submitted by an insured person, who may be presumed to 
possess a minimum of information concerning his position with regard to the 
unemployment insurance scheme (the scheme exists; he has contributed to 
it; he has lost his job, as the Record of Employment, which he perhaps has 
on hand, attests; he therefore has a "right", the extent of which he is more 
or less aware of, to benefit), at the UIC office responsible for his area of 
residence by means of the appropriate form (sec. 53 and 55(2) of the Act). 
We shall therefore first examine the way in which the application is 
completed . 

The application contains certain data on the situation of the claimant. 
Upon receipt of the application, the UIC proceeds to check these  data.  

When the status of the claim has been verified, if required, as a result of 
this control procedure, the UIC channels the application into the 
administrative process so that a decision can be made on it. This is when the 
file is opened . 
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A. Completion of the application 

The claimant reports to the reception desk, where he states his desire to 
submit an application. After verification that he does in fact live within the 
area served by the office, he is invited to move to an area specially equipped 
with tables, pens and paper to fill out his application. Advisors are available 
to provide assistance if needed. At least one of the advisors must be 
bilingual in offices serving an area considered bilingual. 

The application for benefit is a two page forrn, 8 1/2 inches by 11 
inches. It is designed in a questionnaire format, with 26 questions applicable 
to all claimants plus four groups of questions pertaining to special situations 
(sickness or injury, 8 questions; pregnancy, 5 questions; dependants, 4 
questions; missing Record of Employment, 3 questions). The majority of 
these questions are set, i.e. they must be answered by "yes" or "no", 
indicated by a tick in a box corresponding to one of a number of possible 
answers. The claimant must answer all these questions, sign the application 
and indicate which of the two official languages he wishes to use in his 
dealings with the UIC (sec. 55(3) of the Act). 

The main questions the claimant has to answer in his application 
concern four elements. 

(a) Loss of employment . The claimant must indicate: 

The length of his last period of employment: this is an essential item 
since the claim cannot be established unless the claimant has 
worked eight weeks in insurable employment during the past 52 
weeks or since his last benefit period, and since entitlement to 
certain types of benefit is restricted to unemployed persons who 
can prove that they were employed for 20 weeks in insurable 
employment during the same period (called the "qualifying 
period"); claimants who have been employed for more than 8 but 
less than 20 weeks in insurable employment are entitled to benefit 
during an "initial benefit period" measured by reference to the 
length of employment (sec. 16(1)(d) and (e), 18, 20(2) and (6) and 
22 of the Act). 

(2) The reason for his loss of employment: some of the possibilities 
listed on the questionnaire call for additional explanation to be 
provided on a separate sheet. They may lead to disqualification from 
benefit for a period extending from one to three weeks, a type of 
penalty comparable to the deductible clauses of an automobile 
insurance policy (see sec. 41 of the Act). 

(1) 
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(b) Earnings. The claimant must indicate: 

(1) The gross amount of his normal earnings prior to his loss of 
employment, as well as the gross amount actually paid for the last 
week of employment; these figures, as verified on the Record of 
Employment, are used to establish the rate of benefit (see sec. 24 of 
the Act). 

(2) The amounts received from his employer upon loss of employment, 
either as severance pay or vacation pay; these amounts may be 
deducted from benefit payable (see sec. 26 of the Act and reg. 172 
and 173). 

(c) Prior applications for benefit. The claimant must indicate the date and 
place of any application for benefit submitted during the past 52 weeks: if 
the prior application is sufficiently recent, the new application may be 
processed as a renewal of the previous one (sec. 20(3) of the Act). 

(d) Record of Employment. If the Record of Employment is not attached to 
the application, the claimant must indicate the names of his employers, the 
reason why he was unable to obtain a Record of Employment from them, 
and what attempts he has made to do so; the importance of the Record of 
Employment lies in the fact that it provides evidence, until proven 
otherwise, of the nature (and therefore the insurability) and the length of 
employment, the reason for the loss of employment, the amount of earnings 
and the amounts paid by the employers at the time of the loss of employment 
(see sec. 58 of the Act and reg. 146). 

In the kit that is given or mailed to him, the claimant also finds a 
Canada Manpower Centre (CMC) registration form. Pursuant to sec. 55(7) 
of the Act, the UIC requires most claimants who submit an application for 
benefit to complete this form at the same time. We shall see the point of this 
requirement later. Claimants who are applying for sickness, maternity or 
retirement benefit, claimants who are technically unemployed as a result of 
a labour dispute, claimants who are laid off for a short period or reduced to 
part-time employment with their normal employer, and claimants who are 
members of a union which is responsible for hiring under a collective 
agreement are exempt from this requirement. The UIC undertakes to 
forward the registration form to the CMC which serves the claimant's area 
of residence. This form deals essentially with the claimant's job skills and 
work experience. It enables the CMC to offer the claimant its counselling 
and placement services while he is unemployed. In addition, the CMC will 
place the claimant in a job classification on the basis of the information 
provided by him on this form. This classification is then forwarded to the 
UIC in the form of a digital code indicated on a detachable portion of the 
questionnaire. The CMC's compile a monthly list of the supply and demand 
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for jobs in the region they serve for each type of occupation. We shall see 
further the use the UIC makes of these statistics. 

The job of the advisors who are responsible for helping claimants to 
complete their applications is limited to providing explanations that are 
indispensable to an understanding of the form. They give no opinion on the 
merits of an application, either to the claimant or to the officer who is 
eventually responsible for adjudicating the claim. 

B. Data check 

In order to clarify from the outset the relationship between the UIC and 
the claimant who is applying for benefit, a checking operation is initiated to 
determine whether decisions with regard to previous applications may affect 
the processing of the new claim. For this purpose, the clerks responsible for 
establishing the claim have access to a complete record, stored on 
video-cassettes, of all the benefits paid during the past year in the region to 
which the office receiving the application belongs. It takes only a few 
seconds to consult this record using a reader. As a result of this consultation, 
a complete listing is obtained of the date and length of previous benefits, and 
it is thus possible to determine whether the new claim occurs within a certain 
period following the establishment of a previous claim, in which case it may 
be considered a renewal of the prior application. It is also possible to 
identify cases in which decisions made fairly recently as a result of a 
previous application are still able to affect the outcome of the new 
application. 

The clerk responsible for establishing claims notes the results of this 
control procedure on a slip, if necessary, for the benefit of the Agent who 
will eventually make the decision. 

C. Opening the file 

The basic documentation required in order for the officer handling the 
claim to make a decision has now been compiled. A file is opened under the 
claimant's social insurance number. It includes the application for benefit, 
duly completed and signed, the Record of Employment if the claimant is 
able to provide one, the medical certificate if the claim is for sickness or 
maternity benefits, the CMC registration form, the claimant's statement 
concerning his rights and obligations, the file on previous applications made 
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within the past year, a slip indicating the state of any such prior application 
and a control slip for the office's internal statistics. 

The application should then be processed without delay (sec. 53(3) and 
54(2) of the Act). If the claimant has submitted his application in person, the 
file is given back to him and he is asked to contact the "dispatcher", the 
clerk who controls access to the Insurance Agents' working area. The 
dispatcher takes the claimant's name and social insurance number, the last 
digit of which indicates the service unit to which the claim should be 
assigned. As soon as an agent in this unit becomes available, the dispatcher 
gives him the file of the claimant who is first in line. After the agent has 
glanced through the file, the dispatcher shows the insured in and introduces 
him to the agent who will adjudicate his claim. 

If the application for benefit arrives at the UIC office by mail, it is 
forwarded directly to the appropriate unit after data control and after the file 
has been opened. The unit supervisor distributes such applications among 
his agents. 
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Chapter 2: The decision 

With the arrival of the file — and sometimes of the claimant himself — 
in the service unit, the procedure enters the decisive phase. Within the unit, 
the decision-making responsibility is distributed amongst the Agents I and 
II. While there is no basic difference between the procedure followed by 
each class of Agents, it is appropriate to deal with them separately because 
of their different responsibilities and the special function of the Agents II in 
the final stages of the procedure. This is why this chapter has been divided 
into three sections, the first dealing with the distribution of responsibilities 
between Agents having decision-making authority, the second with 
decision-making by Agents I and the third with decision-making by 
Agents II. 

Section 1: THE DISTRIBUTION OF 
RESPONSIBILITIES 

In accordance with sec. 14(2) of the Act, decision-making authority 
with regard to benefits has been delegated to two classes of employees of the 
UIC. The broad outlines of the distribution of responsibilities between the 
two classes is relatively simple. Basic responsibility is vested in Agents II, 
with subsidiary responsibility being left to Agents I. As a result, the Agent 
II, the primary recipient of this delegation of decision-making authority, is 
the one who normally handles applications for benefit assigned to his unit. 
Agents I are nevertheless authorized to make decisions in a variety of the 
more straightforward cases defined by the UIC Manual, in order to relieve 
the Agents II of some of the workload. 

The arrangement .of work locations within the units reflects the 
respective situations of the two categories of Agents. The desks of Agents I 
are usually arranged in the first row near the entrance to the unit. Those of 
Agents II form a second row, slightly farther away from the reception area. 
Management and support staff and the unit's file bank are placed further 
back still, either in a third row or at the ends of the two rows. 

41 



Every Agent I works in close co-operation as part of a cell with an 
Agent II. Although the Agent II is classified at a higher level, there is no 
chain of command as such within the cell. The Agent I receives instructions 
to consult his more experienced colleague on doubtful points, but the 
principle is well established, at all levels of the UIC hierarchy, that whoever 
is responsible for a claim file makes his decision on his own, with the 
provision, of course, that quality control will be exercised by the Supervisor 
of insurance services (the in-house expert advisor of each District Office). 

We shall now examine the responsibilities of each class of Agents. The 
UIC's internal terminology distinguishes between "contentious" and 
"non-contentious" matters; only the latter may be decided by an Agent I. 
These terms are not literally accurate, since, at least from a legal standpoint, 
there is no litigation involved at this stage of the procedure. The distinction 
is based rather on the degree of difficulty involved in deciding the case, and 
hence the degree of probability that it will subsequently result in litigation in 
the true sense at a later stage of the procedure. 

Before we proceed to enumerate these "non-contentious" situations, 
i.e, those which come within the competence of an Agent I, we should note 
that whether a case is "contentious" or not may appear at two points in 
time. The Agent I may decide, on examining the file, that the application 
raises matters which he is not authorized to decide; he must then pass the file 
to an Agent II. On the other hand, the file may upon initial examination fail to 
reveal any element considered "contentious", but the case may subsequently 
become more complicated as a result of statements or explanations given by 
the claimant in the course of an interview with the Agent I, who must then 
take note of these new elements and pass the file over to an Agent II. 

The responsibilities of an Agent I are extensive, even if they can be 
described as subsidiary to those of an Agent II. They cover a very large 
number of applications for ordinary benefit: insofar as an application 
appears to satisfy all legal requirements, where the file is complete and no 
doubtful elements are brought out by examination of the file or by 
interviewing the claimant, the Agent I is authorized to make a positive 
decision. He is, furthermore, empowered to decide on the following points: 

o the existence of the preconditions to any right to benefits: interruption of 
earnings and the minimum length of insurable employment (sec.  17 of 
the Act); 

O recognition of a person as a dependent of the claimant; 

O when the claimant belongs to a class required by the UIC under sec. 
55(7) of the Act to register with a CMC as evidence of availability for 
work, and has not submitted his CMC registration form with his 
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application, the Agent I is empowered to declare him disentitled to 
benefit under that section; 

• when the claimant has received earnings since he became unemployed 
and disputes neither the nature nor the amount thereof, the Agent I is 
empowered to establish the amount and distribute it over the period (cf. 
reg. 172 and 173). 

Therefore, except under exceptional circumstances, an Agent I is only 
empowered to make decisions in favour of the claim. When one or more of the 
items on the file seems to him to justify denying the claim or disqualifying the 
claimant (under sec. 41 of the Act), or leads him to doubt the availability of 
the insured, he must forward the application for ordinary benefit to the Agent 

The following situations are always "contentious" and therefore 
automatically come under the responsibility of an Agent II: 

• cases of voluntary separation from the former employment (resulting in 
disqualification under sec. 41); 

• cases of dismissal for misconduct (also resulting in disqualification); 

• applications referred by another UIC District Office (which may raise 
"contentious" questions regarding the circumstances surrounding the 
claimant's departure and availability); 

• applications for ordinary benefit submitted subsequent to a period of 
sickness or maternity benefit (which may raise "contentious" questions 
regarding the availability of the insured); 

• applications from claimants whose professions are in special demand on 
the job market (which may raise questions regarding limitation by the 
claimant of his job search and thus his availability); 

• applications submitted by farmers, self-employed or part-time workers 
(the nature of those professional activities raises problems regarding the 
definition of unemployment); and 

• cases in which the claimant wishes to antedate his application (which 
raises the question of whether he has been entitled to receive benefit 
since the termination of his employment, and if he was justified in not 
submitting his application earlier). 

Agents I are not authorized to adjudicate claims for sickness benefits , 

which they must forward to the Agent II after examination. 

Agents I are empowered to adjudicate claims for maternity benefits 
only if the application is submitted within the period during which benefits 
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are payable (in other words, within a 15-week period beginning at the 
earliest 8 weeks before the anticipated date of confinement; cf. sec. 30 of the 
Act). 

Finally, two cases should be pointed out, where any Agent receiving a 
file for examination or adjudication is required by the UIC Manual to refrain 
from pursuing any further and divest himself of the file immediately. The 
first case occurs when the Agent has a personal interest in the claim: the 
most obvious type of situations covered by the rule here are those where the 
Agent is a relative or friend of the claimant or is under some obligation to 
him. The Agent must then ask his unit supervisor to transfer the claim to 
another Agent. The second case occurs when the claimant or anyone else 
tries to exert pressure on the Agent to reduce him to make a decision not 
warranted by the file; such pressures may consist of threats or attempts at 
blackmail or bribery. The agent is then required to transfer the claim to the 
UIC Regional Office. 

Section 2: DECISION-MAKING BY AGENTS I 

There are three phases in the processing of an application for benefit by 
an Agent I: examination of the file,  resulting in the diversion of claims 
which are manifestly "contentious"; initial contact with the claimant, 
either by telephone or in an interview, which again results in diversion of 
claims that turn out to be "contentious"; and finally the decision itself, 
together with notification to the individual concerned, and its implementa-
tion. 

It should be noted that under sec. 53(3) and 54(2) of the Act, all these 
operations should take place "upon receiving a claim"; the UIC has indeed 
given instructions to its employees that, when a claim is presented in person, 
the decision should be made if possible on the spot and the claimant notified 
immediately. 

A. Examination of the file 

A claimant's entitlement to benefit is contingent upon the fulfillment of 
certain preconditions (cf. sec. 17 of the Act). Even if these conditions are 
fulfilled, the actual payment of benefits remains subject to suspension, 
either for an indeterminate time (when there are grounds for disentitlement , 
especially under sec. 25 of the Act) or for a specified period (when there are 
grounds for disqualification under sec. 40 or 41). Hence the need for the 
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three levels of analysis present in the examination of applications for benefit 
carried out by the Agent I (see sec. 54(1) of the Act). 

In conducting his analysis, the Agent I has at his disposal, and can 
consult as required, volume 4 of the UIC Manual, a manual of procedure 
published by the UIC for the exclusive use of its various classes of 
employees. The Manual gives a step-by-step description of the operations to 
be carried out as well as a concise explanation of the criteria upon which the 
Agent's decisions should be based. 

As a fïrst step, the Agent I attempts to establish on the basis of the 
application form and the Record of Employment, whether the insured 
fulfills thepreconditions set out in sec. 17(2) of the Act: 

• whether the insured has been employed in insurable employment; 

• whether he has held such employment for at least 8 weeks during his 
qualifying period (at least 20 weeks if the application is for sickness or 
maternity benefits: see sec. 29 and 30 of the Act); and 

• whether he has had an interruption of earnings from this employment. 

The first of these elements may raise an interlocutory question 
requiring a decision by the Minister of National Revenue before the UIC can 
adjudicate the application for benefit. The procedure for this referral is 
outlined in sec. 75(3) of the Act. Since matters of insurability of 
employment fall under the law relating to contributions, we shall not go into 
that procedure here. 

The Record of Employment provides the evidence required for the 
Agent I to establish the existence of the other two conditions. If the Record 
is not on file, the Agent must ask the claimant about the steps he has taken to 
obtain one, explain the importance of the document to him and provide him 
with a form to send to his former employer for this purpose. If the Agent is 
of the opinion- that the absence of the Record is not due to negligence on the 
part of the claimant, he may draw up a temporary record on the basis of the 
information given on the application form. This will enable the claimant 
to comply with the application requirements and to receive benefit, if he is 
otherwise eligible (cf. reg. 147). 

It should be noted that the employer is required, under reg. 146, to 
provide the claimant with this Record within five days of the termination of 
employment. Failure to do so makes the employer liable to a fine of $500 or 
six months in prison, or both. In practice, however, it is fairly common for 
employers to fail to comply with this requirement, especially in the case of 
small businesses, in which personnel management is rather rudimentary. 
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If these preconditions have been fulfilled, the Agent I establishes the 
amount of the claimant's average weekly earnings and, if appropriate, the 
amounts received by him upon the termination of his employment. The latter 
amounts affect the date on which the claimant may begin receiving benefit, 
since they are considered as earnings from work actually performed and 
allocated to the weeks following his separation from employment at the 
average weekly rate of earnings (cf. reg. 172 and 173). 

In the case of maternity benefits, the claimant must, in addition, be able 
to prove that she held insurable employment for at least 10 weeks, or that ten 
weeks of benefits were paid to her, during the period between the 50th and 
the 30th week before the week in which confinement is expected to occur. 
The expected date of confinement is noted on the medical certificate which 
must be provided in support of the application. The period in which benefits 
are paid begins any time between the 8th week preceding the week in which 
confinement is expected to occur and the week in which confinement 
actually occurred, and lasts for a maximum of 15 weeks (cf. sec. 30(2) of 
the Act, amended by the Statute Law (Status of Women) Amendment Act 
1974 , S.C.  1974-75, c. 66, sec. 22, effective on February 1st, 1976). 

As a second step, the Agent I then examines whether the applicant 
appears to meet the conditions for entitlement, especially those defined in 
sec. 25 of the Act: the claimant must be either incapable of working by 
reason of illness, injury or quarantine, or 

1) capable of working, 
2) available for work, and 
3) unable to obtain suitable employment. 

In the course of his examination of the file, the Agent I attempts to 
identify, on the basis of the information provided on the application, 
potential restrictions on the claimant's ability to work, his availability for 
looking for worlc and subsequently holding a job (for example, the existence 
of dependent children, which raises the question of who will look after them 
during working hours) or his ability to find work (for instance, if the 
claimant's profession is in high demand on the job market in the area). The 
subsequent progress of the procedure will vary, depending on whether the 
Agent I identified doubtful elements in any one of these areas or not. 

The question of availability does not arise in the case of sickness 
benefits, since the claimant must be "incapable of work by reason of any 
prescribed illness, injury or quarantine" (sec. 25 of the Act). The question 
may, however, arise at the end of the period of illness if the claimant does 
not resume his former employment; the Agent I therefore examines the 
section of the application form in which the claimant indicates whether his 
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employer has agreed to rehire him. If the period of illness is longer than one 
week, the application for benefit must be supported by a medical certificate. 
The Agent I can determine, on the basis of the information contained in this 
certificate, the probable length of the inability to work, using the "Medical 
Yardsticks". These yardsticks are a compendium of pathological states and 
injuries and their normal duration, compiled by medical authorities for the 
UIC for the exclusive use of its employees. Finally, the Agent I examines 
the information contained in the application pertaining to any payments 
received by the claimant under workmen's compensation or under a group 
wage-loss indemnity plan. Sec. 29(3) of the Act prohibits receiving both 
workmen's compensation for temporary total disability and unemployment 
insurance benefits. Payments under a group wage-loss indemnity plan for 
sickness are deductible from unemployment insurance benefits (sec. 29(4) 
of the Act and reg. 172(2)). 

It is with the same considerations in mind, but in the light of sec. 30 of 
the Act, that the Agent I examines the answers given by the claimant to the 
questions on the application form relating to the prospects for returning to 
work after confinement in claims for maternity benefit. He must make sure 
that a medical certificate (or a birth certificate, if the application is 
submitted after the confinement) is produced in support of the application, 
and that the certificate indicates the expected date of confinement. 
Applications for maternity benefits cannot be accepted without this 
document. As we have already noted, the Agent I is only authorized to 
adjudicate, by a positive or negative decision, in cases where the application 
is submitted within the period during which maternity benefits are actually 
payable; in other cases, he must forward the file to an Agent II. 

As a third step, the Agent attempts to identify elements which might 
result in disqualification, specifically under the provisions of sec. 41 of the 
Act, which relates to the circumstances surrounding the loss of employment. 
A claimant is liable to disqualification — meaning the withholding of 
benefits for a period of one, two or three weeks — if he was dismissed for 
misconduct or voluntarily left his employment without just cause. The 
Record of Employment and the application form both contain information 
relating to this matter, although they might be mutually contradictory, since 
the Record is compiled by the employer and the application is completed by 
the ex-employee. It is not at all uncommon for the two versions of the 
reasons for the employee's departure to differ. 

Dismissal for misconduct in the case of a claimant employed by a 
railway company is one example of these particularly sensitive situations 
(because of the extremely serious implications of professional misconduct in 
the case of a conductor or a switchman) which must be immediately 
referred, not to an Agent II, but to the UIC Regional Office. 
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Once he has completed this threefold analysis of the facts submitted in 
support of the application, the Agent I establishes, on the basis of the 
amount that he has determined to be the claimant's earnings, the amount of 
benefit which will subsequently be payable in the event of a favourable 
decision on the application. 

At the end of this examination, the Agent I will have reached one of the 
following conclusions: 

o either the claim is manifestly allowable, in which case he will continue 
with the procedure until a favourable decision has been reached; 

O or the claim is manifestly unallowable, or belongs to a category (such as 
applications for sickness benefit) regarded as "contentious" and falling 
within the exclusive responsibility of an Agent II (or, in exceptional 
cases, of the Regional Office), in which case he will forward the file; the 
exceptions to this rule are cases in which disallowance results either 
from the absence of a precondition, or from failure to comply with the 
mandatory requirement to register with a Canada Manpower Centre; 
for these cases, the Agent I retains responsibility; 

O or there is some doubt whether the claim is allowable, in which case he 
will forward the file to an Agent II, unless all that is required is a simple 
explanation regarding an application submitted in person and the Agent I 
feels that an interview with the claimant will probably enable a 
favourable decision to be reached. 

Even at this initial stage, the Agent lis  thus clearly more than someone 
who merely sorts out files for his "tutor" , the Agent II. He exercises real 
powers of judgment, although not on the merits of the claim, but on its 
nature and hence on the procedure to be followed in subsequent stages. At 
this level, therefore, we have already entered the realm of "administrative 
discretion". 

B.  Contact with the claimant 

The primary justification for contact between the Agent I and the 
claimant at this stage of the procedure is the usefulness of, or the need for, 
obtaining additional information from the claimant concerning his 
application. In many cases the file requires clarification before a decision 
can be made. It is very often necessary to complete the file by obtaining 
missing documents from the insured. 

Under certain circumstances, immediate contact may enable the Agent 
I to assist in placing the claimant by referring him, through CMC, to a job 
which is available and which appears suitable. 
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Similarly, if the claimant's occupation is in particular demand among 
the employers in the area, the Agent I can, by contacting him, explain to him 
his obligation to search actively for a job . 

Furthermore, contact with the claimant fulfils an educational function, 
in that it enables the claimant to hear in person explanations concerning the 
decision reached as a result of his application, the conditions attendant on 
the decision and the procedural requirements with which he must comply. 

Contact with the insured noririally takes the form of a telephone 
conversation, followed if necessary by a letter. If the application is 
submitted in person, an interview, which is always preferable, will be held 
with the claimant. Only as a last resort is the mail used as the sole means of 
communication. 

1. Clarification of the application 

Once he has contacted the claimant by telephone or asked him to 
proceed to his desk, the Agent I will first attempt to obtain any information 
required on the application form that the insured may have failed to provide, 
inadvertently or for some other reason. 

If the claimant has not specified the reason for losing his employment 
(in other words, if he has checked the box indicating "Other" without 
giving any further details), the Agent will try to obtain details. Of course, if 
the claimant's reply precludes the settlement of the question in a manner 
favourable to the applicant, the Agent II, when he receives the file, should 
inquire further into the background and specifically should contact the 
employer. 

If the claimant has stated that he belongs to any of a number of 
occupational groups (farmers, self-employed or part-time), the Agent I must 
obtain further details about his employment situation, using a special 
questionnaire which can be answered orally. The same is true if the claimant 
has stated that he is taking a training course or attending an educational 
institution, and when the relationship between the claimant and a dependant 
seems dubious (when the dependant is neither a spouse nor a child, or when 
the dependant and the claimant do not live in the same household). 

Finally, if the claimant has expressed a wish to antedate his application 

for benefit, the Agent will attempt to determine the reasons why the 

application was not submitted at the beginning of the period of 

unemployment (cf. sec. 20(4) of the Act). 
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It should be noted that the use of the telephone as a priority means of 
contacting the claimant loses its advantage when lack of success in reaching 
him leads to an unclarified application remaining unprocessed until the 
claimant turns up himself. The UIC has therefore instructed Agents I to 
initiate correspondence with the claimant after 24 hours of unsuccessful 
attempts to reach him. If written requests for information also fail to elicit 
any response, and if the claimant's residence is sufficiently close, he will be 
asked to appear and told what information he should be in a position to 
provide. 

If documents required for processing the application are missing from 
the file (such as the Record of Employment or a medical certificate), contact 
with the claimant often makes it possible to elicit an undertaking from him 
to deliver them to the UIC within an agreed time, at the expiration of which 
the Agent will proceed further with the claim. The absence of a medical 
certificate makes a claim unallowable (cf. sec. 53 of the Act and reg. 160(1)); 
the absence of a Record of Employment, on the other hand, may be made up 
for by means of a temporary record or a statement by the claimant (cf. reg. 
147(1)). When the medical certificate produced in support of an application 
for maternity benefit does not show the expected date of confinement, the 
Agent I is authorized to contact the claimant's physician to establish it. 

2. Job referral 

Sec. 106 of the Act stipulates that the UIC shall assist in placing 
unemployed claimants by providing them with information and guidance 
and, where appropriate, directing them to the CMC. The interests of the 
claimant here coincide with those of the UIC which, by intervening in this 
way when an application for benefit is received, saves itself the expense of a 
claim by getting the claimant back to work quickly. 

This aspect of the UIC' s work presupposes close co-operation with the 
CMCs, which make their list of vacant positions available to the District 
Offices. In this way an Agent I, who is aware of the claimant's job skills 
through the CMC registration form which accompanies the application for 
benefit, is able to compare them with the skills required for the vacant 
positions on the CMC list. If the claimant appears to have the skills required 
for any of these jobs, the Agent I will notify the CMC of this immediately, 
and the CMC will arrange for a meeting between the claimant and the 
potential employer. The CMC will subsequently advise the UIC of the 
outcome of this meeting, which will be taken into account by the Agent as 
he reviews the file one week later. 
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If the claimant refuses to take advantage of the opportunity to find a job 
provided by the UIC through CMC, or if he refuses an offer of employment 
received as a result of the intervention of the CMC, he will naturally be 
liable to disqualification for between one and three weeks (under the 
provisions of sec. 40(1) and 43) or even to disentitlement (under sec. 25 of 
the Act). In either case the claim becomes "contentious". and falls within 
the purview of the Agent II. 

3. Encouragement to search for a job 

It would exceed the scope of this description of the procedure to 
examine whether, as the UIC claims, the concept of "active job 'search" is 
implicit in the concept of "availability for work", or if, as is contended in 
various quarters, the concept of "availability" can only be passive in nature 
and cannot therefore entail any obligation to "active job search". We will 
limit ourselves to pointing out the existence of this controversy and its 
principal aspects. It should be noted, however, that recent pronouncements 
of the Federal Court of Appeal and of Parliament itself have settled most of 
the issue. 

The concept of "availability" derives its legislative existence from 
sec. 25(a) of the Act ("a claimant is not entitled to be paid benefit" unless 
he can prove that he is "capable of and available for work and unable to 
obtain suitable employment . . ."), while the principle of the "active job 
search" used to be derived, until the enactment, in 1975, of a new sec. 55 of 
the Act, from reg. 145(9) ("a claimant fails to prove that he is available for 
work and unable to obtain suitable employment . . . if he fails to prove . . . 
that he made reasonable and customary efforts to obtain employment"). 
While the concept of "availability" predates the 1971 Act, that of "active 
job search" appeared first in the Regulations adopted subsequent to the Act. 

The issue was, until Parliament intervened in 1975, whether the 
authority of the UIC to establish regulations "respecting the proof of 
fulfilment of the conditions (for) receiving or continuing to receive 
benefit" (sec. 58(j)) allowed it to further define the concept of 
"availability", as set out by the Act, in such a way as to include an 
obligation to search actively for a job. The UIC maintained that it did have 

this power and that furthermore the concept of "active job search" was 
formulated prior to 1971 on the basis of the concept of "availability" by the 
caselaw of the Umpires. It contended that reg. 145(9) was merely the 
legislative expression of a situation that had existed previously in case law. 
The opponents of this thesis also referred to the interpretation of the concept 
of "availability" in the caselaw prior to 1971 in order to arrive at their 
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conclusion that this requirement was entirely passive in nature. They further 
maintained that reg. 145(9) went beyond the simple questions of proof 
covered by the delegation of regulation-making authority contained in sec. 
58(j) of the Act and introduced, under the guise of a requirement of form, a 
condition of substance not intended by the Act. Such was the position taken 
by the Umpire in CUBs 3740, 3806 and especially 3961.* 

The matter came before the Federal Court of Appeal, in the form of an 
application to review and set aside a decision of the Umpire, in Ricard v. the 
Unemployment Insurance  Comm ission, (1976) 1 F.C. 228. The Court 
upheld the validity of reg. 145(9), as properly made under the delegation of 
regulation-making authority effected by sec. 58(j) of the Act. However, the 
Court circumscribed the scope of reg. 145(9) by pointing out that claimants 
could only be required to prove having made "such efforts as were 
reasonable in the circumstances". 

The amendment effected by S.C. 1974-75, c. 80, sec. 19, has 
obviously settled the matter for the future, by transferring into the new sec. 
55 of the Act the requirements of the former reg. 145. 

In any case, it is the responsibility of the Agent I to ensure that the 
claimant fulfils the requirement of sec. 55(8). At this stage of the procedure, 
it is essentially a matter of explaining to the claimant the kind of search he is 
required to make in order to remain entitled to unemployment insurance 
benefit. The explanations concern the sector of the job market that the 
search should cover, the frequency of search attempts and the way in which 
they can be substantiated. 

The obligation to search actively for a job applies to all claimants, 
except those receiving sickness, maternity or retirement benefits. As the 

• UIC's brochures and audio-visual displays explain, the unemployed 
claimant must become a full-time "job hunter". The UIC consequently 
requires the majority of claimants to register with the CMC, in addition to 
recommending that they register with similar provincial and private 
agencies, consult newspapers, write to and above all visit potential 
employers (see the brochure "Your new  job. . ."). 

Some claimants are, however, subject to the more specific require-
ments of the "Active Job Search Program". This applies particularly to 
claimants whose job skills are in particular demand on the job market in the 
area in which they live. These claimants are required to submit at regular 
intervals an "active job search statement", in which they must record as 

*CUB numbers are references to the collected decisions of the Umpires; see Chapter 5. 
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accurately as possible the details of their search. Despite the UIC's 
statement in the pamphlet on the program that "This statement then allows 
the UIC to assess the degree of difficulty you are having in finding work and 
whether you need help from other government agencies such as Canada 
Manpower", the immediate object of this procedure is not the placement of 
the claimant, but rather verification of his "availability" and willingness to 
look for work. The "active job search statement" is thus more an 
instrument of control than one of assistance, since claimants who refuse to 
produce one risk being disentitled (in other words, deprived of benefit under 
sec. 25(a) of the Act until they change their attitude), although they cannot 
be disqualified (deprived of benefit under sec. 40(1)(c) of the Act for a 
period of between one and three weeks) for having refused to comply with a 
written directive from the UIC aimed at helping him to find work. 

A claimant may become subject to the "Active Job Search Program" 
from his first contact with an Agent, or only at a later stage, after he has 
been receiving benefit for some time. In the former case, the Agent I who 
has established that the claimant's job skills are in demand on the job 
market, explains to him his special obligation to look for work and gives him 
a statement form to be completed and returned within two weeks. Claimants 
who are already receiving benefit receive at regular intervals, in the 
envelope containing their benefit cheque, a notice reminding them that, if 
the state of the job market justifies it, they may be required to fill out a job 
search statement. It should be noted that once a claimant has become subject 
to the "Active Job Search Program", he remains so until he becomes 
employed again cir vacancies cease to exist. 

What steps should a claimant take in order for his job search to be 
considered sufficiently "active"? The pamphlet "Your new job. . . If  

provides no information on this point for the "ordinary" claimant — the 
claimant who is not subject to the Active Job Search Program. Nor does the 
statement forrn sent to claimants who are subject to this program indicate what 
might be regarded as an acceptable minimum. The District Office may, 
however, add some mention of the minimum number of contacts to be made 
each week for certain classes of claimants or for claimants in a certain 
geographical area. If no minimum standard is shown on the form, the 
District Office will assess the value of the contacts made in relation to the 
demand for the claimant's job skills within a reasonable distance from his 
home. 

In view of the recent decision of the Federal Court of Appeal in the 
Ricard case, prior determination by the UIC of a minimum number of 
contacts to be made by any class of claimants can arguably be considered as 
an unwarranted extension of sec. 55(8) of the Act, since the identical 
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wording of the former reg. 145(9) was held by the Court to Appeal only to 
require proof of "such efforts as were reasonable in the circumstances". 
Thus, evaluation of the claimant's job search should arguably be related to 
the particular circumstances of each claimant, to the exclusion of any 
uniform standard. 

What type of employment are claimants required to seek? Sec. 25(a) 
and 55(8) of the Act mention "suitable" employment, while sec. 40(2) 
pmvides a negative definition of the term. Employment is not suitable if it is 
vacant as a result of a stoppage of work attributable to a labour dispute. If 
this were not the case, unemployment insurance would constitute an 
encouragement to "scabs". Jobs of the same kind as the claimant's usual 
occupation are only "suitable" if the rate of earnings or working conditions 
are at least as favourable as those achieved by collective agreement or 
agreed to by "good" employers. It is not the purpose of unemployment 
insurance to promote the creation of a cheap labour pool. A claimant has no 
absolute right to refuse jobs of a different kind than his usual occupation: 
sec. 40(3) of the Act stipulates that such employment becomes "suitable" 
"after the lapse of a reasonable interval", even if the rate of earnings and 
working conditions are less favourable than those normally received by the 
claimant, or than he might expect to receive in his new job. 

Neither the Act nor the Regulations provide a definition of a 
"reasonable interval". The UIC has, however, developed a formula for the 
exclusive use of its employees on the basis of which this can be determined 
for individual claimants. 

For the first three weeks they are unemployed, claimants are entitled to 
regard as "suitable" only such jobs as are in their own occupation and at 
their normal rate of earnings. After this period, skilled workers with more 
than one year's experience in their occupation receive an extension of one 
week for every year of experience up to a maximum of 13 weeks. At the end 
of this time (which may therefore vary from 3 to 16 weeks), claimants must 
expand the scope of their search to include other occupations, at a 
progressively lower rate of earnings (5 per cent less per week) in relation to 
their previous earnings down to the prevailing rate of earnings in the 
occupation under consideration and on conditions as favourable as those 
observed by collective agreement or recognized by good employers. 

It should be pointed out that the UIC has instructed its Agents not to 
inform claimants in advance of the results of this calculation, for fear of 
encouraging claimants to be particularly demanding in terms of a new job 
until the lapse of the "reasonable interval". If the claimant questions the 
Agent regarding the length of the interval, he is told simply that it depends 
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on the type of employment, the experience of the claimant in his occupation 
and the length of time on unemployment. No specific time limit is 
mentioned. 

How does the claimant provide proof of his job search? Claimants not 
subject to the "Active Job Search Program" are merely asked to keep a list 
of employers they have approached, showing the date of the contact, the 
type of employment sought, the names of the people who interviewed them 
and the reply given. Claimants are advised in the pamphlet "Your new 
job.  .." and on the reminder notice sent periodically with the benefit cheque 
that they may be asked to produce this list at an interview or to fill out an 
"active job search statement" (if they become subject to the program). The 
pamphlet states that it is not necessary to obtain a certificate from employers 
contacted. Apart from these precautions, which are merely recommended, 
the "ordinary" claimant is merely required to confirm that he continues to 
be available for work on the claimant's report form, which is sent to him 
every two weeks. Claimants who are subject to the "Active Job Search 
Program" record the details of their attempts on the "active job search 
statement", which is also required every two weeks. This statement must 
contain the information listed above and be certified by the claimant. 

C. The decision: notification and implementation 

We have already discussed how the Agent I is authorized, with few 
exceptions to make only such decisions as are in the applicant's favour. He 
is not empowered to disallow a claim unless the claimant is not entitled to 
benefit as a result of his failure to fulfil the preconditions set by sec. 17 of 
the Act or unless the claimant refuses to comply with the mandatory 
requirement to register with the CMC. 

When an Agent I disallows a claim, he must explain the reasons for the 
disallowance to the claimant and inform him of his right of appeal against 
the decision. Even if the rejection is conveyed orally to the clahnant, a form 
letter is subsequently sent. If the claimant has submitted his application in 
person, he may conceivably ask to speak to the Agent II, who obviously can 
do no more than reiterate the reasons for the Agent I's decision. Even in the 
case of so simple a point as the lack of a sufficient number of weeks of 
insurable employment, it is not uncommon for the claimant to be unable to 
understand why he is being denied benefit when he has paid his contribution; 
despite the explanations given to him by both the Agent I and the Agent II, 
he may insist on lodging an appeal. It can nevertheless be assumed that the 
intervention of a senior official is reassuring for members of the public and 
represents in this instance a useful safety valve which provides an 
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opportunity to advise the disgruntled claimant of the exact extent of his 
rights. If the claimant does decide to appeal, he is shown how to proceed 
with the help of the pamphlet " Appeal Procedure". We shall examine this 
procedure in detail in Title II. 

When the Agent allows the claim, he explains to the claimant the way 
in which the amount of his benefit has been determined, the number of 
weeks of benefit to which he is entitled, the date on which he will receive his 
first cheque at the end of the waiting period and the delicate workings of the 
system of "Claimant's report" cards. 

These cards, which are sent to the claimant at the same time as his 
benefit cheques, enable him to keep the UIC informed on a regular basis of 
his situation with regard to unemployment insurance. It is through the use of 
these cards, which the claimant sends directly to the Regional Payment 
Centre, that the claimant reports to the UIC any paid work he has performed 
during the period covered (one or two weeks), his earnings, which are 
deductible from his benefits, any job training courses he is taking (and any 
allowances he receives for this), his dependants and his return to work or 
school. As we have already noted, the claimant also certifies on these cards 
his ability and availability for work. All these items obviously may affect 
the payment of benefits. When the Regional Office receives the cards, it 
processes them through the computer which prepares the next cheque. If a 
change in the claimant's situation becomes apparent in the course of these 
operations, it is reported immediately to the District Office responsible, 
which in turn establishes the facts and then makes a decision. 

From the claimant's point of view, the essential thing is to understand 
fully the importance of these cards and of sending them in properly. The 
requirements of computer processing have forced the UIC to condense the 
various requests for information which the claimant must answer onto a 
small card. The Agent I must therefore bring his talents as an exponent into 
play in explaining the importance of each question to the claimant; for this 
purpose he can refer to the pamphlet "How to complete your claimant's 
report card" . One should bear in mind that in some offices claimants are 
exposed to information sessions during which they are introduced to the use 
of the cards. The most difficult aspect of this seems to be to bring home to 
the claimants the importance of the date on which they send in their cards. In 
contrast to the usual rule for correspondence between government and the 
public, the cards must not be mailed as soon as possible after they are 
received. If they are sent in too early, before the end of the period covered 
by the report, they cannot be used by the computer; if they are sent in too 
long after the end of this period, a delay in the payment of benefits may 
ensue. 
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The Agent I would normally add to these items of practical information 
a reminder about the claimant's obligations, especially with regard to job 
search. He may give him some advice, point out to him how the overall job 
market in the region may affect his own situation in terms of unemployment 
insurance and generally encourage him to engage in a sufficiently active 
search to justify the continuation of benefit. He will also remind the 
claimant to contact him if there is any change (move, sickness, start of a 
course, period of paid work and so on) in his situation. 

Finally, the Agent I will proceed to implement his decision. He 
conveys it to the Regional Payment Centre by means of a form summarizing 
the essential data about the application. Receipt of this form sets in motion 
the computer operation for issuing claimant's report cards and subsequently 
issuing benefit cheques. If the claimant is subject to the "Active Job Search 
Program", the Agent gives the claimant an "active job search statement" to 
be returned within two weeks. In that case, the Agent also ensures that the 
claimant's file is returned to him a few days after the due date. The Agent's 
final task is to forward the registration form, duly completed by the 
claimant, to the CMC. 

Section 3: DECISION-MAKING BY AGENTS II 

At this point we have reached the crucial phase for the entire procedure 
relating to unemployment insurance benefits. The Agent II is really the 
linchpin of the decision-making process. After we have defined the 
responsibilities of this class of employees, we shall examine the principal 
stages of the procedure for processing applications, for both ordinary and 
special benefits. Basically, these stages are the same as we identified in the 
case of the Agent I: involvement of the Agent, examination of the file, 
contact with the claimant and filially the decision itself, its notification and 
implementation. 

A. The role of the Agent II 

As we stated in the first section of this chapter, the Agent II has 
"original jurisdiction" in matters involving benefit. In contrast to the Agent 
I, whose authority is limited to settling the most straightforward cases and 
making preliminary inquiries in the more complicated ones, the Agent II 
exercises almost total decision-making authority (apart from the exceptional 
jurisdiction of Regional Offices, about which we shall say a few words later) 
and has at his disposal for this purpose all the information and control 
techniques available to the UIC. 
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The job description contained in the UIC Manual (sec. 435.1.2, 
pp. 2-3) accurately reflects the range of his responsibilities: 

1. Informs claimants of their rights and obligations. 

2. Settles problems that arise in dealings between claimants and the UIC 
(claimant assistance). 

3. Helps claimants to find work through advice and information 
(employment assistance). 

4. Helps claimants, through advice and information, to overcome the 
financial difficulties caused by their being unemployed (general 
assistance). 

5. Informs and helps claimants in the exercise of their rights of appeal. 

6. Examines applications for special benefit (sickness, maternity and 
retirement). 

7. Verifies the calculations made to establish the amount of benefit. 

8. Decides whether a review is required of claimants' ability and 
availability. 

9. Determines the entitlement of claimants to unemployment insurance 
benefits in the light of the Act, the Regulations and the caselaw, with 
due regard for individual situations. 

10. Notifies claimants of his decisions and how they will be implemented. 

11. Explains reasons for decisions unfavourable to the claimants. 

12. Keeps track of the implementation of his decisions. 

On many of these points the similarity between the responsibilities of 
Agents I and II is apparent. The Agent II's sphere of responsibility is 
nevertheless broader: whereas the functions of the Agent I are by and large 
exploratory in nature, only reaching as far as the decision where nothing 
appears likely to prevent its being in the claimant's favour, the Agent II 
wields exclusive decision-making authority over a considerably wider range 
of applications (virtually all applications for special benefit and all 
"contentious" applications for ordinary benefit). In addition, as we shall 
see in Chapter 3, his authority covers a greater time-frame, including not 
only the preliminary phase prior to the initial decision, but also the period 
subsequent to this decision, since the intervention of the Agent II is essential 
to the benefit control process, the recovery of overpayments and the 
imposition of penalties. 

It is also apparent that the internal rules of the UIC, in keeping with the 
provisions of sec. 106 of the Act, add to the decision-making authority 
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exercised by the Agent II the obligation to assist claimants in a number of 
ways. Of course, in matters other than those directly related to 
unemployment insurance, such assistance can only take the form of advice 
and information. The Agent II is neither a placement agency nor a welfare 
agency. The importance attached to continuing contacts with the claimants 
is part of the concept of "personalized", meaning essentially "humanized" 
service, which is the cornerstone of the unit and cell structure of UIC 
offices. 

Personalized service, and the willingness it implies to take individual 
situations into account, have their limits: they are to be found in the Agents' 

duty to ensure efficiency in the procedure and uniformity in their decisions. 

The first of these objectives demands that the Agent II evince a certain 
amount of critical and creative ability. Even though the procedure may 
follow a uniform set of rules, valid for the entire country, its development 
and evolution are dependent on input from the Agents responsible for 
implementing it on a day-to-day basis. Agents II contribute, by their 
suggestions, to achieving a balance between simplicity and speed (which is 

particularly desirable since the object of the decision is the granting of 

financial assistance to workers, and often to needy workers) on the one hand 

and consistency and accuracy (indispensable when dealing with public 

funds) on the other. And this balance is the very essence of administrative 
efficiency. 

In order to discharge his second duty, the Agent II has at his disposal 
the UIC Manual, as well as the Digest of Benefit Entitlement Principles. The 
Digest is an abstract of the jurisprudence laid down by unemployment 
insurance Umpires, compiled and published by the UIC for its employees. 
The Digest, with its analytical subject index, enables him to find at least part 
of the caselaw relevant to a particular situation. We shall study this 
publication in greater detail in Chapter 5. The Agent rarely has time, 
however, to refer to these sources. His most reliable guides are therefore 
familiarity with the procedure, experience with a variety of situations and a 
certain instinct which after a while enables him to cut straight to the heart of 
a "contentious" application. To a certain extent, of course, the Agent II 
runs the risk of becoming bogged down in routine, in the same way as 
anyone whose job requires him to deal with a large number of similar cases. 

Individualized service and attempts to contact the claimant directly certainly 
tend to reduce this risk, although at critical times the pressure of a large 

number of applications makes it inevitable that the work should become 
mechanical to a degree. 

Before we move on to a description of the way in which the Agent II 
exercises his responsibilities, we should interpose parenthetically an 
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explanation of his particular role in labour disputes. We have already 
mentioned that the UIC's Regional Offices retain a degree of jurisdiction in 
such matters, although this does not exclude that of the Agent II. 

As soon as a District Office learns, through its contacts with the labour 
market in its area or from another source, that a labour dispute has begun, or 
is likely to break out, in a particular company, one of the office's Agents II 
is detailed to make up a file on the dispute. By contacting the employer and 
the groups of workers concerned, the Agent II attempts to compile a list of 
companies affected, the names of the negotiators for each side, the number 
of workers involved, their breakdown by class or grade, the nature of the 
dispute, the text of the agreement that has expired, the state of the 
negotiations and conciliation procedures and the date and time of the actual 
stoppage of work. Where work has actually stopped, the Agent attempts to 
determine which classes or grades of the workers are directly interested in 
the dispute, who took part in union meetings at the time of the dispute, who 
is on strike, who is observing the picket lines set up by others and who is 
financing the strike. He must determine the size and behaviour of the picket 
lines, since employees wishing to work may be prevented from doing so by 
pickets who have decided to shut down a company completely, in which 
case they are entitled to benefit. He must also try to establish the source of 
any strike pay the strikers may be receiving, since non-striking workers who 
are not directly interested in the dispute may still be disentitled to benefit if 
they contribute through any workers' association to the financing of the 
strike. 

On the basis of this information, the Agent II then recommends to the 
Regional Office a decision on the classes of workers involved in the dispute, 
to whom the grounds for disentitlement defined by sec. 44 of the Act should 
apply. Once this umbrella decision has been made by the Regional Office, 
Agents II stationed in the districts where the dispute is taking place have the 
task of applying it to individual questions arising out of applications for 
benefit. 

B.  Involvement of the Agent II and examination 
of the file 

Two types of "contentious" file reach the desk of the Agent II. The 
first of these consists of cases which are "contentious by nature": quitting, 
dismissal for misconduct, return to the labour market following an illness or 
pregnancy, claimants whose job skills are in particular demand, farmers, 
part-time workers, requests for antedating. Claims belonging to these 
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categories have been classified as "contentious" at the very beginning of 
the procedure by the clerks responsible for control of the data provided on 
the application for benefit; they have undergone preliminary examination by 
the Agent I and are now ready for the inquiry stage which is required before 
the "contentious" question they raise can be settled. Other cases "become 
contentious": there, contact with the claimant has revealed elements which 
are beyond the authority of the Agent I. 

The first task of the Agent II is, naturally enough, to become familiar 
with the elements of the problem and to check at the same time that the 
Agent I has not made any mistakes during his examination of the file. If 
necessary he can ask his colleague for an explanation. If the application has 
been submitted in person, the claimant will normally be present while the 
Agent II acquaints himself with the case. 

It should be remembered that we have distinguished, regarding the 
Agent I's exatnination of the file, between three levels of analysis, in 
keeping with the provisions of sec. 54(1) of the Act: the preconditions (sec. 
17), the conditions of entitlement (sec. 25) and the grounds for 
disqualification (sec. 40 and 41). The Agent II does not have to concern 
himself with the matter of the fulfillment of the preconditions, since the 
Agent I is authorized to rule on this point even against the application. He 
therefore attempts to identify questions of entitlement and grounds for 
disqualification, so that he can subsequently attempt to elicit more 
information. As far as applications for ordinary benefit are concerned, there 
are two classes of problems which have a priority claim on his attention: the 
circumstances under which emploYment was terminated, and questions as to 
the availability of the claimant which may flow from these. 

Where the application concerns sickness benefit, the Agent II proceeds 
to analyse the medical certificate on the file. The certificate, which is 
normally signed by the physician treating the claimant (either a general 
practitioner or a specialist), provides conclusive proof of the sickness or 
disability of the claimant, but not of the length of his incapacity for work. 
To determine the duration of his incapacity for work, the Agent refers to the 
"Medical Yardsticks" we discussed earlier. This certificate remains 
confidential throughout the procedure, even as far as the claimant is 
concerned. 'MC employees are instructed to refer all inquiries to the issuing 
physician. 

As far as maternity benefits are concerned, we have already noted the 
allocation of responsibility between the two classes of Agents based on 
whether the claim is submitted before or during the period in the course of 
which benefits are payable (as defined by sec. 30(2) of the Act). In the latter 
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case, the Agent I can determine the entitlement of the claimant merely by 
applying sec. 30 and 46. If he finds the claimant not entitled to maternity 
benefits (the only ones that are payable during this period), the 
disentitlement holds good and settles the case of the claimant until the period 
has expired. Thereafter the question of the claimant's return to work arises, 
which we shall discuss later. 

For the Agent II, however, the question he is faced with when handling 
a premature application for benefit from a pregnant claimant concerns the 
claimant's entitlement to ordinary benefit up to the point at which maternity 
benefits become payable. In fact, if the claimant proves her availability until 
then and is not disqualified for any other reason (including the 
circumstances under which her employment was terminated), she may 
receive ordinary benefits despite her pregnancy. As far as this "interim" 
period is concerned, the Agent II must consider the questions normally 
raised by applications for ordinary benefit: capacity, availability and reasons 
for the loss of employment. On the other hand, if complications resulting 
from the pregnancy prevent the claimant from working, she may be entitled 
to sickness benefits until maternity benefits become payable. 

C. Contact with the claimant 

In the context of applications for ordinary benefit, contact between the 
Agent II and the claimant serves the same purposes as in the case of the 
Agent I: clarification of the application, assistance in looking for work, 
encouragement to job search and explanation of the workings of 
unemployment insurance. In addition to these, however, we shall include a 
description of the special responsibilities of the Agent II with regard to 
applications for sickness and maternity benefits. 

1. Clarification of the application 

If there is the slightest doubt about the circumstances surrounding the 
loss of employment, the Agent II first questions the claimant on this point. If 
the claimant and his former employer contradict each other on this point, the 
Agent contacts the employer by telephone or by mail after obtaining the 
claimant's version. Like all relevant information obtained by Agents in the 
course of their inquiries, the statements of the claimant and the employer are 
written down and entered on the file. If the Agent II suspects an attempt at 
fraud through falsification of the reasons for the termination of employment, 
he requests the Benefit Control Unit to investigate. This aspect of the 
procedure will be described in Chapter 3. 
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When the claimant has left his employment voluntarily , , the Agent II 
must question the claimant in an attempt to determine whether he was in any 
way justified in quitting his job. The Agent may vary the length of the 
disqualification depending on the seriousness of the reasons given, or the 
presence of extenuating circumstances. 

In determining the availability of the claimant, the Agent tries to find 
out the extent to which the claimant's desire to find work is denied by his 
own restrictions as to the type of employment, the hours and place of work 
or pay. Claimants who place unduly restrictive conditions on the type of 
work they will look for are no longer considered available. This theory, 
elaborated in the Umpires' caselaw, should be related to that of the 
"reasonable interval" , on the expiration of which sec. 40(3) of the Act 
requires that the range of suitable employment be broadened. 

2. Job referral 

Since he has at his disposal the same documentation on jobs available 
through the CMC as does the Agent I, the Agent II can, if the claimant 
appears to have the necessary skills, mention one of these jobs to him and 
suggest that he visit the CMC for an interview with the placement officer 
responsible for this job. It should be remembered that a refusal to follow this 
advice constitutes grounds for disqualification (sec. 40(1)(c) of the Act) or 
even for disentitlement. The decision on the claim is left pending until the 
CMC notifies the Agent of the results of the placement attempt. 

More generally speaking, the Agent II is required by the provisions of 
sec. 106 of the Act to provide the claimant with such advice and information 
as his knowledge of the labour market in the region may enable him to give. 

3. Encouragement to search for a job 

The Agent II plays a particularly active role in the "Active Job Search 
Program". We have already discussed the program's function as an 
instrument for reviewing the availability of the claimant. At that point we 
noted how , , as early as the first contact with a claimant who fulfils the 
conditions for being subject to the program (which are, in a nutshell, the 
possession of job skills which are in particular demand among the employers 
in the area), the Agent I could hand the claimant an "active job search 
statement" to complete and return to him in two weeks' time. 

The occupational categories subject to the "Active Job Search 
Program" are chosen in the following manner. Every District Office has an 
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Active Job Search Committee composed of the Chief of Operations, the 
Supervisor of insurance services, an Agent II and a Benefit Control Officer. 
This Committee, which meets as often as is required by the fluctuations of 
the labour market in the district, examines the statistical and descriptive data 
from various sources (CMC, information media, private agencies, contacts 
in major companies, personal knowledge and so on) compiled by the various 
divisions within the office, particularly by the labour market analyst. Based 
on these data, it first identifies the occupational categories for which 
demand is fairly plentiful. Then it makes all claimants in more or less related 
occupations subject to the program (such occupations are also defined by the 
Committee). Within these occupational categories it then identifies groups 
of claimants with certain characteristics, such as age, residence, physical 
disabilities, which make it pointless to make them subject to the program in 
a systematic way. 

By assigning a numerical code to each occupation when the application 
is received, it is possible to obtain subsequently from the computer at the 
Regional Payment Centre a list of claimants who meet the criteria defined by 
the Committee. After their files have been checked by the Agent I, a 
statement form is mailed to each of the claimants selected. This form is 
accompanied by a form letter reminding the claimant of his obligation to 
look for work, suggesting various methods of doing so, explaining how to 
complete the form and urging him to return it at the end of the period 
covered so as not to risk losing his benefits. It should also be remembered, 
moreover, that all claimants receive a reminder notice periodically with their 
benefit cheque, advising them that they may be required to complete an 
"active job search statement". 

The Agent II is responsible for examining the files of claimants to 
whom the statement form has been sent. If no reply has been received in the 
office after a lapse of five days following the end of the period covered by 
the statement (no.rmally two weeks), the Agent II attempts to contact the 
claimant. If he succeeds and the claimant appears to have made sufficient 
efforts to find work, he asks him to return the duly completed form and 
advises him that a second form will be mailed to him. If he is unable to reach 
the claimant or if the claimant appears to have made insufficient efforts 
to find work after the Agent has talked to him, the claimant is 
disentitled. The letter notifying him of this nevertheless contains a reminder 
that he can regain his right to benefit if he can demonstrate that he has made 
sufficient efforts to find work. He receives a new form for this purpose. If 
the claimant subsequently demonstrates a sufficient effort on this form, he 
will again be entitled to benefit as of the beginning of his search. 

If the statement form is returned to the office in time, one of three 
possible situations may be revealed: 
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1. The claimant demonstrates that he has made sufficient efforts to find 
work. He remains entitled to benefit, although subject to the program. 
He is therefore sent a second statement form covering the next fortnight. 

2. The claimant discloses apparently new restrictions on his availability. 
Either he has not understood his obligations regarding job search, or he 
misrepresented his situation when submitting his application. In the 
former case, if the Agent feels that the lack of understanding or 
ignorance were explainable (language problems, lack of information, 
poor education, etc.), he attempts to communicate orally with the 
claimant, writes to him to remind him of his obligations and sends him a 
second form. Of course, he does not disentitle him. In the latter case, the 
Agent requests the Benefit Control Unit to investigate and determine 
whether fraud is involved before making his decision. 

3. The claimant reports insufficient search activity. The Agent II has 
instructions to contact the claimant, ask him to visit the office and obtain 
any additional information in his favour. If despite this information the 
search is still inadequate, the claimant will be disentitled as of the 
beginning of the period covered by the statement. In order to assess the 
value of the search, the Agent II is encouraged by the Manual to exercise 
judgment and take into account "the number of potential job 
opportunities in the community within the claimant's occupation, the 
number of employers, the length of time the claimant has been employed 
and the manner in which unemployed persons with the claimant's 
occupation would customarily find re-employment" (Manual, vpl. 4, 
sec. 437.4.8, p. 6). 

4. Applications for sickness benefits 

The processing of applications for sickness benefits requires medical 
knowledge which the Agent II cannot be expected to possess. Although he 
retains his power of decision, he is therefore required to consult the office of 
the UIC' s Medical Adviser in Ottawa at various stages of the procedure. 

It is naturally more difficult to establish contact with the claimant in 
these type of applications. The claimant cannot be expected to report 
voluntarily to the office. The Agent II is, moreover, not in a position to 
exercise by himself strict control over the situation of a claimant applying 
for sickness benefit. In a number of situations defined by the UIC Manual 
(vol. 4, sec. 440.5.1, p.1), the Agent II must initiate an "Independent 
Medical Examination" (IME), the purpose of which is to determine the 
permanence or the progress of the illness mentioned on the medical 
certificate provided by the physician treating the claimant; this certificate 
must be produced in support of a claim for benefit (cf. sec. 58(v) of the Act 
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and reg. 160(1) and (2)). The Agent must also initiate this examination if 
requested by the Medical Adviser after he has been consulted on the case. In 
certain cases, however, an IME cannot be required, for example, if the 
medical certificate was provided by a specialist, or if the expenses arising 
from such an examination, which are borne by the UIC, would be excessive 
in relation to the amount of benefit, the payment of which would be 
contingent on the report of the examining physician. 

A claimant who is required to take an IME is requested to make an 
appointment with a doctor chosen from a list of general practitioners 
retained by the District Office with the approval of the Medical Adviser. If, 
after one or two weeks have elapsed, the claimant has still not arranged an 
appointment, or if he has made one but not kept it, he is disentitled. 

The report of the examining physician provides conclusive proof of the 
date of recovery. If the doctor finds that the claimant has already recovered, 
the Agent II disentitles him as of the day of the IME. If, on the other hand, 
the doctor does not anticipate that the claimant will have recovered before 
the expiry of the "initial benefit period" (beyond which sickness benefits 
are not payable), the Agent will deem the patient entitled until the expiry of 
this period. Finally, if the examining physician anticipates that the patient 
will recover before the end of this period, the Agent II must consult the 
Medical Adviser before making his decision. 

While contact with the claimant may be difficult during his illness, it 
becomes possible again, indeed indispensable, after his recovery and return 
to the labour market. If he has been unable to regain his former employment, 
the claimant may be entitled to ordinary benefit. This transition from one 
type of benefit to another never occurs without the claimant having been 
interviewed by the Agent II to determine his ability to work and his 
availability for work. If the claimant's ability has been reduced by his 
illness, he may have to abandon his search for a job in his former 
occupation. It is the responsibility of the Agent II to determine this and 
explain to the claimant that his obligations with regard to his job search have 
changed in consequence from what they were initially. It is possible, 
furthermore, that he will not be aware of these obligations, since the 
question of availability will not have arisen during his illness. This interview 
provides an excellent opportunity to inform him of them, while at the same 
time ensuring that he registers with the CMC and, if appropriate, becomes 
subject to the "Active Job Search Program". 

5. Applications for maternity benefits 

The first task of the Agent II when he contacts a claimant applying for 
maternity benefits will often be to clarify the circumstances under which her 
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employment was terminated. Certain occupational categories, such as 
nurses or waitresses, raise delicate questions in this regard. It often happens 
that employers will lay off an employee in the relatively early stages of 
pregnancy because of the risk of prenatal accidents related to working 
conditions. Some employers have strict rules about this and the employee 
has no choice. She may then be entitled to prove availability for employment 
commensurate with her pregnancy and thus receive ordinary benefit. In 
many cases, however, the employer will have no consistent rule and the 
Agent will have to question both the employer and the employee 
perspicaciously to determine whether the employee's departure was entirely 
voluntary or more or less required by the employer (in the former case, the 
claimant is liable to disqualification under sec. 41 of the Act). 

Maternity benefits, like sickness benefits, raise the problem of the 
transition to ordinary benefit at the expiration of the period of special 
benefit. It Is nevertheless much easier to predict the length of this period 
accurately in the light of the limit fixed by sec. 30(2) of the Act, and the 
Agent II can thus prepare for the transition to ordinary benefit from the start 
of the procedure. 

He can therefore attempt to establish, on the basis of the replies given 
by the claimant on the application form, the extent to which she hopes to 
regain her former employment when she returns to the labour market. To do 
this he will approach the employer as well as the employee, unless federal or 
provincial legislation or a collective agreement oblige the employer to give 
priority to hiring former employees after they have had a child, or if this is in 
fact company policy. If the claimant has a guarantee of a job at some date 
later than the expiration of her period of maternity benefits, she will be 
entitled to ordinary benefits until she returns to her former employer. 

If the claimant has no guarantee of a job at the end of the period of 
maternity benefit, she can only be entitled to ordinary benefit after having 
been interviewed by the Agent II. This interview will enable the Agent to 
check that it is impossible for the claimant to resume her former job 
(information obtained from her employer) and to verify that she is in fact 
available (using the saine criteria as for any other claimant receiving 
ordinary benefit, but with particular attention to the question of who will 
care for the baby). If the claimant's illness (as a result of pregnancy) is 
preventing her from going back to work, she may be entitled to sickness 
benefit, provided she has not drawn a full 15 weeks of maternity benefits 
and produces a medical certificate. 

If the application for Maternity benefit was processed by the Agent I, he 
is the one who will be responsible for contacting the claimant shortly after 
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the expiration of the period of maternity benefit to arrange for a transition to 
ordinary benefit, if appropriate. He will invite her for an interview for this 
purpose. It should be remembered that under sec. 54(1) and 55(6) of the 
Act, any claimant who does not report for an interview in order to establish 
his entitlement may be disentitled. If this interview raises doubts about the 
availability of a claimant who has no guarantee of a job, the file is forwarded 
to the Agent II. 

D. The decision: deliberation, notification and 
implementation 

Under sec. 53(3) and 54(2) of the Act, the Agent II is required to 
examine without delay any applications for benefit that he receives, to make 
a decision and to notify the claimant. The ideal, from the standpoint of 
speedy administrative action as well as from that of the claimant's 
participation in the decision, is therefore the immediate and complete 
processing of all applications submitted in person. However, the need, to 
which we have drawn attention on several occasions, to obtain clarification 
from sources other than the claimant, often entails a degree of delay. The 
claimant who has submitted his application in person will then leave the 
office, if not with a firm decision, then at least with a clear idea of the 
questions still pending and will have had the opportunity to obtain advice 
and information from the Agent. 

The decision may also be deferred if the Agent II feels that it would be 
advisable, prior to making it, to consult with his unit supervisor, the 
Supervisor of insurance services, the Chief of Operations, the regional 
authorities (especially in cases involving a labour dispute), or the UIC's 
Medical Adviser. Sec. 56 of the Act also authorizes him to refer an 
application for benefit, either in its entirety or concerning one aspect only, 
to a Board of referees. In practice, however, this provision is hardly ever 
used. To our knowledge only one instance of such referral can be found in 
the Umpire's jurisprudence (CUB 2046). 

Finally, if the Agent's efforts to determine the facts do not enable him 
to clarify all aspects of a case, and particularly if he suspects that the file 
contains false statements, he can alert the Benefit Control Unit and ask them 
to investigate. If these doubts arise after an initial decision in the applicant's 
favour has been reached, the Agent II will hand down another decision 
suspending payments until further notice. We will examine the machinery 
for initiating investigations in Chapter 3. 
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An Agent II is expected to process between forty and sixty files a day, 
whether he makes a decision or leaves it pending. Many of the files 
admittedly require no more than simply updating, which only takes a few 
moments. Nevertheless, in view of the diversity and relative complexity of 
the situations, an Agent II is required to get through a considerable amount 
of work in a relatively short time; hence the accelerated tempo of work, 
positively frantic on peak days, and the Agents' ability to handle several 
files at the same time without getting lost in them, while giving as much 
time as possible to any claimant who drops in unexpectedly. 

If it is possible to notify the claimant at once of his decision, the Agent 
II must take some time to explain the reasons for it, remind him of his 
obligations if he is being granted benefit and explain the appeal procedure if 
he plans to contest the decision. The majority of Agents rely on their own 
powers of expression to communicate this information to the claimant. 
Some have the knack of using the least technical terms possible to explain 
the basic rules and the procedure — despite their mind-boggling 
complexity. The ablest Agents succeed in transforming the bitter fatalism of 
a claimant whose claim has been denied into a grudging half-understanding. 
Other Agents, on the other hand, under the pressures of time and their own 
intellectual habits, see nothing wrong in swamping the claimant with 
teChnical terms that are likely to confuse even a claimant who is satisfied 
with the decision. The more cautious Agents stick to what the claimant is 
likely to understand about the unemployment insurance scheme; they use as 
their starting point for their explanations the pamphlets we discussed in 
Chapter 1, which probably helps the claimant to remember his rights and 
obligations and how to complete his claimant's report or his "active job 
search statement" . Others, in their anxiety perhaps to demonstrate to 
claimants the legality of the procedure which the UIC compels them to 
undergo, have no qualms about quoting the text of the Act in their 
explanations. 

In some cases, the decision of the Agent II also has to be communicated 
to the employer. These are cases where, according to the Record of 
Employment, the loss of employment was due to the employee's misconduct 
or voluntary quitting or to his lay-off during a labour dispute, and where the 
Agent II approves the claim. To enable the employer to exercise the right of 
appeal against the decision granting benefit to the employee provided under 
sec. 94(1) of the Act, notification must be given to him in good time. The 
Agent II must therefore send him a notice advising him of the decision, of 
his rights and of the appeal procedure. 

Finally, the Agent II drafts the explanatory paragraphs that are added to 
the form letter sent to the claimant to advise him of the decision. In his 
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explanations, the Agent attempts to show how a particular criterion of 
entitlement or grounds for disqualification are applicable to the claimant's 
own situation. The Agent should normally specify, in his letter, which 
sections of the Act and Regulations he bases his decision on. However, 
failure to do so does not invalidate the decision (CUB 3717). In addition, the 
Agent must also complete the decision form (initial or subsequent) 
containing the input data for the computer at the Regional Payment Centre, 
which will implement his decision. 
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Chapter 3: The aftermath of the decision 

The decision of the Agent I or II to grant benefit to a claimant does not 
mean the end of the procedure. On the contrary, the procedure includes a 
series of subsequent operations, the purpose of which is essentially to ensure 
the continuanCe of the conditions that enabled the claimant to establish his 
eligibility for benefit. This involves monitoring the continued existence of 
the initial situation in accordance with the criteria laid down in sec. 54(1) of 
the Act: meeting the general or prior conditions of sec. 17; the existence of 
one of the criteria for entitlement under sec. 25 (with sec. 44 being taken 
into account in certain cases); the absence of any grounds for 
disqualification under sec. 40 or 41. 

There are two possible alternatives. In some cases it may be possible to 
predict, at the time the claim is allowed, that these conditions will cease to 
be met on a certain date. This is especially true, as we have seen, in the case 
of claimants receiving sickness or maternity benefit, where the Insurance 
Agent can predict that at the end of their period of sickness or maternity he 
will have to ensure that all the necessary conditions are being met before 
authorizing conversion to regular benefit. In other cases — and these occur 
more frequently — it is equally impossible to assume that the conditions 
required by sec. 54(1) will continue to exist on a permanent basis, or to 
anticipate the date on which they will cease to be met. Only in the area of job 
search and the acceptance of "suitable" employment, is there at most a 
presumption which enables the claimant to meet the conditions for 
entitlement even if, within a "reasonable time" (which is determined, as we 
have seen, with reference to his previous job history), he limits his 
availability to the same type of job he had before (sec. 40(3)). Hence the 
necessity for more or less continuous monitoring of the existence of the 
conditions stipulated by the Act. 

The Insurance Agent performs some aspects of this control himself. It 
frequently occurs that situations in which the claimant is not fulfilling the 
requirements of the Act come to his attention while he is attempting to 
establish the facts about a claim. The UIC calls this control function carried 
out by the Insurance Agents the "Interview Program" (IP). The "normal" 
control procedure, which forms the subject of this chapter, and especially of 
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the first section, nevertheless involves two types of UIC officials. On the 
one hand, Insurance Agents (classes I and II), who retain, as during the 
previous stages, control of each claimant's file along with exclusive 
decision-making authority; on the other hand, Benefit Control Officers 
(BC0s), who are responsible for conducting the necessary investigations 
and checks at the request of the Insurance Agents, to whom they report their 
findings, if the investigation reveals a doubt concerning the claimant's 
entitlement. The whole procedure which we shall now examine is based on 
this complementarity and collaboration between decision-maker and 
investigator. 

The procedure is made up of three elements, only the first of which — 
benefit control proper — is present in all cases. When a file is brought to his 
attention by an Insurance Agent, the Benefit Control Officer checks that the 
conditions required by the Act to maintain continued entitlement to benefit 
are present. His job is to conduct the investigation, obtain the facts and 
detect situations where fraud is involved. This results, where appropriate, in 
benefit being denied by the Agent II. A second element is involved when the 
discovery that the conditions required by the Act are absent applies not only 
to the present and the future, but also to a past period during which the 
claimant received benefit to which he was not entitled. This poses the 
problem of the recovery of overpayments , a phase of the procedure which 
involves officials of the UIC who specialize in this area. The third element, 
which occurs even less frequently, comes into play when the illegal payment 
of benefit is due to fraudulent activities on the part of the claimant. The 
Unemployment Insurance Act provides for sanctions which may be either 
administrative or criminal, and we shall examine the way in which they are 
applied. 

This chapter is therefore divided into three sections, dealing with 
benefit control , the recovery of overpayments and the system of sanctions.  

Section 1: BENEFIT CONTROL 

As we outlined above, benefit control usually consists of an 
investigation, conducted by a Benefit Control Officer (BCO) at the request 
of an Agent II, of the claimant's situation at the time of the investigation and 
since the beginning of his benefit period. It is intended to establish whether 
this situation meets the conditions laid down by sec. 54(1). We shall first 
locate the BCOs in the internal administrative structure of the UIC' s offices 
and then follow the conduct of the investigation from its initiation through 
to the report by the BCO. 
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A. The control structure 

In principle, benefit control activities are organized at the district level. 
Each District Office has a Benefit Control Unit composed of 7 to 10 
Benefit Control Officers working under a supervisor who reports to the 
District Manager. Sec. 501.3.1 of the UIC Manual stipulates that "Because 
of the reaction of some claimants to benefit control procedures, and for other 
evident reasons, close supervision must be exercised at all times by the 
District Manager". The same arrangement exists in type 2 offices. Type 3A 
offices often have one or two seconded BCOs. 

The purpose of benefit control throughout the UIC is to protect the 
Unemployment Insurance Account (the item in the federal government's 
accounts which is allocated to the financing of unemployment insurance — 
cf. sec. 131 of the Act) against the improper withdrawal of benefits and to 
ensure that claimants and employers observe the law. 

The UIC Manual and guidelines establish the following objectives for 
benefit control: 

• to identify abuse to the greatest extent possible so that irregular 
situations can be corrected and sanctions applied to defrauders 
(detection objective); 

• to encourage employers and employees to observe the law all respects 
(deterrent objective); and, in addition, 

• to produce savings and revenue to the Unemployment Insurance 
Account in excess of the cost of benefit control (self-financing 
objective). 

Obviously, it is difficult to determine to what extent the first two 
objectives are actually achieved in practice. It does not mean a great deal, 
for example, to show that 265,724 of the 456,754 investigations begun by 
the Benefit Control Branch in 1974 (58%) resulted in the disqualification or 
disentitlement of the claimant. The goal is not to remove as many claimants 
as possible from the UIC rolls, but rather to subject as many doubtful cases 
as possible to benefit control. We shall see later how the UIC attempts to 
achieve this. 

Even the self-financing objective is not entirely quantifiable. It is of 
course possible to calculate the savings achieved in the form of recoveries of 
improperly withdrawn payments and the same holds true for revenue derived 
from the penalties imposed by the UIC on fraudulent claimants. On the basis 
of these calculations, benefit control is manifestly  ''profitable". In 1974, 
the UIC spent $7.6 million on benefit control, to which must be added the 
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$2.7 million spent to recover overpayments, for a total expenditure of $10.3 
million. However, in the same year, the UIC recovered $15.6 million in 
payments to which the claimants were not entitled, and collected $850,000 
in penalties. The total of almost $16.5 millions is therefore comfortably in 
the black. The "profit margin" would be even greater if the non-
quantifiable savings could be taken into account, in other words, benefits 
which, without this control, would have constituted abuses of the 
Unemployment Insurance Account. 

The financial advantages which the UIC — and through it obviously all 
the contributors and the Canadian taxpayer — derive from benefit control 
are nevertheless not the primary justification for these operations. Their 
basic objective is to maintain the legality of administrative action and hence 
the legality of the relationship between the citizens, who are the insureds, 
and the government, which is the insurer. The claimants themselves, at least 
in the medium term, have an interest in the efficiency and expeditiousness of 
benefit control: if it is too infrequent, too slack or too slow, the discrepancy 
between the initial administrative decision and the claimant's actual 
situation is perpetuated, and even though the claimant may derive an 
immediate financial advantage therefrom, he is liable to be confronted at a 
later date by an even more onerous demand for reimbursement. These 
questions touch on the whole issue of the education of the citizen and the 
claimants' sense of social responsibility; they also point up the dilemma 
faced by the officials of the UIC, torn between their awareness of the social 
realities and financial insecurity inherent in unemployment and their duty to 
all taxpayers. We shall return to this question later. These are, moreover, 
not the only ethical aspects of benefit control: for example, what role should 
the public play in the process? The law-abiding citizen obviously has a duty 
to see that the law is obeyed, but does this include turning informer, 
primarily to the detriment of people for whom unemployment insurance 
benefits, even though obtained illegally, are essential to the satisfaction of 
their very basic needs? We shall see how this problem arises in practice. 

Let us, however, return to the Benefit Control Officers. Their job 
description includes four areas of activity. First, there are investigations of 
specific individual cases, including those of claimants suspected of having 
made false statements, claimants selected by a number of different methods, 
or claimants whose eligibility is considered doubtful by the Agents II or 
whom the Agents II suspect should be disqualified. Secondly, the BCOs 
may be required to appear on behalf of the UIC in criminal proceedings 
against claimants or employers. Thirdly, they may be assigned to 
investigations of a particular category of claimants, such as all claimants 
who meet a certain "description" for which the statistical incidence of 
irregular situations is particularly high. Examples of such categories are 
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married female claimants between the ages of 25 and 35 and claimants with 
only the minimum number of weeks of insurable employment. An 
investigation may also cover all the claimants in a region or a locality where 
there has been a suspicious increase in the claimant rolls, such as a ski resort 
area during the winter. In addition, the BCOs are required to maintain 
working relationships with other government departments and agencies 
which can help them in their investigations, such as welfare agencies, the 
Department of National Revenue, the courts and the other branches and 
offices of the UIC. 

In view of the general nature of their duties, it is hardly surprising that a 
high proportion of BCOs are recruited by the UIC from the ranks of former 
policemen, private detectives and investigators for commercial collection 
agencies, a situation which has both advantages and disadvantages for the 
UIC. While the Commission benefits from the legal knowledge (specifically 
with regard to criminal investigations) acquired by these BCOs in their 
former professions and their practical experience of investigative proce-
dures, these hiring practices may create a risk that benefit control operations 
be occasionally tainted with the ethics and the (sometimes strongly 
criticized) methods of some private agencies. 

The job of the BCOs is, in many of its aspects, a thankless one. The 
very nature of their work brings them into contact with the least edifying 
aspects of the unemployment insurance scheme. Over the course of time, 
many of them become severely disillusioned and develop a degree of 
cynicism. The annoyance of the taxpaying public is directed at them when 
the press reveals the unpunished exploits of fraudulent claimants, as is the 
indignation of honest claimants who are affected by control measures which 
they resent because'of their inquisitorial nature. 

Over the years, the relationship between BCOs and their colleagues in 
the insurance services has been through phases of uneasiness. The insurance 
services' requests for investigations provide a significant portion of the 
BCOs' caseload and the BCOs sometimes have a feeling of being 
encumbered with requests which are not only devoid of interest but also of 
little apparent use. Generally speaking, they would like to exercise greater 
control over the type of work assigned to them. 

The need to harmonize the relationship and functions of the BCOs and 
the Insurance Agents has produced a number of projects for reorganizing 
benefit control. One radical solution to all conflicts in this area would be to 
make a single group of officers responsible for the functions which are 
currently divided between BCOs and Insurance Agents. This solution, 
although theoretically feasible, would in practice encounter major obstacles. 
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The investigative and decision-making functions constitute two quite 
distinct types of activity for which different skills are required. 
Amalgamating them would raise the problem of the impartiality of the 
decision-making officer with regard to the conclusions of his own 
investigation as well as those of the Agents' ability to perform both 
functions alternately and of dividing their time between them. 

Consideration has also been given to a second, less radical solution. 
This would involve abolishing the specialized services in benefit control and 
integrating their staff into the Service Units, each of which would thus 
acquire one or two "resident" BC0s, with the power to decide the most 
simple cases themselves. The main objections to a project of this sort were 
raised by the BC0s, who alleged that the dismemberment of the benefit 
control branch would impair the credibility of the steps taken by the UIC to 
eliminate fraud, would jeopardize the principle of the clear distinction 
between the investigative and decision-making functions (which is, it was 
asserted, an example of the application of the fundamental rule of 
administrative law "nemo judex in causa sua") and would compromise the 
BCOs' prospects of an independent career in their own field of 
specialization. 

For the time being, the UIC seems to have chosen a third approach, 
dealing with the problem from another angle. Rather than to redeploy staff 
from the Benefit Control Units into the Service Units, the UIC has broadened 
the responsibilities of Agents II to include the application of an "Interview 
Program". This program, which is now being implemented, provides for 
recurring interviews between Agents II and all claimants drawing regular 
benefits. The interval between such interviews has been set at two weeks for 
claimants whose occupation is in demand on the local employment market, 
and at four weeks for other claimants. Benefit control is thus entrusted to 
Agents II during a number of weeks, after which the BCOs take over 
responsibility. 

B. Initiation of the investigation 

According to the UIC Manual, there are no less than six distinct types 
of investigation used in benefit control operations: formal investigations, 
on-premises selective investigations, field selective investigations, post-
audit investigations, auxiliary investigations and special investigations. The 
claimants who are subject to these investigations are nevertheless scarcely 
aware of the differences, since the procedures involved are quite similar, at 
least as far as contacts with the claimants and investigation reports are 
concerned. There are, however, considerable differences in the machinery 
for initiating them. 
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Formal investigations are the standard type of control operation. Their 
purpose is to check suspected irregularities or fraud on the part of a claimant 
or an employer and to collect evidence of the fraud if any exists. They are 
initiated at the request of an Agent II in the following cases: 

• if at any stage in his examination of the file, the Agent II discovers 
something in the Record of Employment, the application for benefit, a 
statement by the claimant, a medical certificate, and so on, which leads 
him to suspect the existence of fraud or misrepresentation; 

• if the Record of Employment submitted by a claimant who presents his 
claim in person raises the question of whether he left his employment 
voluntarily or was dismissed for misconduct (resulting in disqualifica-
tion under sec. 41 of the Act); 

• if the CMC has alerted the UIC to the presence of apparently suspicious 
elements in the situation of a claimant whom it has tried to place in a 
new job; 

• if a third party has informed the UIC that a claimant has committed 
fraud. 

In all these cases, the Benefit Control Unit receives a request for 
investigation from the Agent responsible for the claimant in question, 
accompanied by the documentation on which his suspicion of irregularity or 
fraud is based. When requesting an investigation, the Agent II must decide 
whether to take preventive action in withholding benefits pending his 
decision after the investigation has been completed. Benefits should only be 
suspended when the Agent II has serious indications that benefits are being 
paid unlawfully, and when the suspected abuse is continuous in nature — in 
other words, when it is repeated so that it cannot be considered an isolated 
incident which is "par for the course". It would seem that, in a majority of 
the cases they refer to Benefit Control for investigation, Agents II do 
suspend payment of benefits. 

When the request is received, it is the responsibility of the supervisor of 
the Benefit Control Unit to decide on a number of questions. He must first 
ensure that the investigation is justifiable (especially in terms of the amount 
which would be saved or recovered in the event of a decision adverse to the 
claimant, in relationship to the costs involved in an investigation). If he feels 
that it is not justifiable, he must return the request to the initiator together 
with his comments. If he agrees that it is, he checks that all the 
documentation and information necessary for the investigation are present. 

Selective investigations, whether on premises or in the field, have 
identical, though less specific, objectives as compared to formal 
investigations. They are designed to accomplish the general objectives of 
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benefit control, in other words to check that the claimant's situation meets 
the requirements of sec. 54(1), gather the evidence if they fail to do so, 
notify the claimants and remind them of their obligations. They therefore 
differ from formal investigations in that they are not based initially on a 
specific item in the claimant's file which leads to a suspicion of fraud. They 
also differ in that they are not initiated as a result of an examination of a 
particular claimant's file by an Agent II. Any claimant with a certain amount 
of "seniority" (in principle, one who has drawn benefits for at least ten 
weeks) is liable to be investigated in this way. Geographic criteria are used 
to allocate this mass of claimants to either on-premises or field 
investigations. The essential stage of on-premises investigations is an 
interview between the BCO and the claimant in the UIC office: claimants 
living too far from the District Office (beyond the perimeter defined by the 
maximum transportation costs of $3.00 return) are therefore excluded from 
this type of investigation. In contrast, all claimants, wherever they may live, 
are liable to undergo an investigation, which in principle includes an 
interview with the claimant, or at least some inquiries, outside the UIC 
office. 

A list of claimants subject to investigation using either type of selective 
investigation is drawn up each week by the Regional Pay Centre for each 
district. It is the responsibility of the supervisor of the Benefit Control Unit 
to select from this list the claimants who will actually be investigated. His 
selection is guided by a number of factors indicating a fairly high probability 
of abuse on the basis of the district benefit control statistics. These factors 
may therefore vary from place to place, although the categories with a 
consistently high incidence of irregular situations are married women 
between the ages of 25 and 35, male non-unionized workers between 19 and 
35 and general labourers. Investigations are also conducted on claimants 
whose job skills are particularly in demand in the area served by the office 
and who have nevertheless failed to find employment. Once the cases to be 
investigated have been selected, the supervisor must request the complete 
file on each claimant from the service unit and distribute them to the BCOs 
in his unit. 

Certain claimants enjoy immunity from this type of investigation as far 
as their job search is concerned. These are workers who belong to unions 
which have organized a hiring hall for their members and have signed an 
"umbrella agreement" with the UIC. Such agreements stipulate that 
claimants who belong to the union are exempt from any investigation 
concerning their job search during a period specified in the agreement, 
provided they make use of the hiring hall (which they are often required to 
do under the terms of their membership in the union). The rationale behind 
these agreements is that registration at the hiring hall organized by the union 
is considered sufficient evidence of willingness to look for work. To some 
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extent, therefore, the UIC delegates to the union the authority to ensure that 
the claimants fulfil their obligations in this respect. However, to retain the 
benefit of such agreements, the unions must satisfy the UIC that they 
maintain the efficiency of their hiring system, and allow the UIC to examine 
their records in this respect. According to our information, in metropolitan 
Toronto, the UIC has signed such agreements with approximately 130 
unions. However, the practice does not seem to have spread beyond the 
major industrial centres. 

Post-audit investigations are carried out for the specific purpose of 
determining if the claimant had earnings during his benefit period that he did 
not report or reported incorrectly. The copy of the Record of Employment, 
which is required to be forwarded by the employer to the UIC every time one 
of his employees experiences an interruption of earnings, is the key 
document for investigation of this type. 

The UIC extracts the vital information, i.e. period of employment and 
earnings, from the Record of Employment and matches it with the 
information on the benefit payment file. If this operation discloses a 
potential overpayment, i.e. a period during which the claimant may have 
drawn benefit while working, the matter is referred to the Benefit Control 
Unit for further investigation. It should be noted that an overpayment cannot 
definitely be established on the basis of the matching of the benefit payment 
file and the Record of Employment information. The reason for this is that 
the latter does not give precise information as to earnings in a specific week. 

When the notice indicating that a potential overpayment is received in 
the Benefit Control Unit, an investigation is initiated. The investigation 
requires that both the employer and employee be requested to provide the 
earnings for the week(s) in question. The decision as to whether or not an 
overpayment exists is based on this information. If the earnings originally 
declared by the claimant were incorrect and this creates an overpayment, 
consideration is also given to the appropriate penalty. At the same time, 
collection action is initiated. 

In some cases in which the amounts involved are small, the 
investigative aspects may be handled by Benefit Control support staff, 
without involvement of the Benefit Control Officer. These would be cases in 
which the claimant admits that he had incorrectly reported his earnings. In 
cases where the potential overpayments are substantial, the investigation is 
carried out by the Benefit Control Officer. The dividing line between cases 
which may be dealt with by support staff and those requiring a BCO 
investigation, varies depending on the volume of post-audit cases and the 
volume of other types of benefit control investigations in which the BCO is 
involved. 
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Auxiliary investigations are of no particular procedural interest. They 
are merely investigations carried out by a Benefit Control Unit at the request 
of another District Office, generally as a result of a claimant's change of 
address. 

Special investigations may cover a variety of questions and do not 
follow any entirely predetermined procedure. They may take the following 
forms: 

o an investigation of a random sample of files, to which the methods of the 
selective investigation are applied; 

O an investigation where fraud is suspected or alleged through forgery of 
documents related to a claim. The most common cases are those 
involving signatures that have been forged by a member of the 
claimant's immediate family and alterations to or forgeries of benefit 
cheques. The purpose of the UIC's investigation is to establish the facts 
with a view to possible investigation by the police and prosecution under 
the Criminal Code; 

O an investigation concerning a claimant's Social Insurance Number 
(SIN), which may involve failure or refusal to apply for a SIN, double or 
fraudulent registration for or use of a SIN, use of a SIN assigned to 
another person or counterfeiting a Social Insurance Card. This type of 
investigation is normally initiated as a result of information provided by 
third parties, such as employers, the Immigration authorities, the police, 
the press or individuals, although they may also be initiated at the 
request of the head office of the UIC, which is responsible for assigning 
SINs and issuing Social Insurance Cards; 

O an investigation of an employer's refusal to deliver or complete a 
claimant's Record of Employment. Investigations of this type may 
require the seizure of the employer's accounts and we shall return later 
to the procedure involved here. 

As a concluding remark on this description of the various types of 
investigation and the way in which they are initiated, it should be noted that 
the supervisor of the Benefit Control Unit is responsible for assigning a 
mix of all types of investigations to each BCO in his unit. 

C. Conduct of the investigation 

Before we describe in detail the conduct of a benefit control operation, 
we should perhaps review the powers at the disposal of the BCOs in the 
performance of their duties. 
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While the powers of the Agents II are included in the general delegation 
of decision-making authority assigned to them by the UIC in accordance 
with sec. 14(2) of the Act, those of the BCOs are for the most part specified 
in the Act itself. This is explained by the penal orientation of some of these 
powers: it seemed necessary to circumscribe their scope in order to 
legitimize their use as well as to avoid any abuse. 

Although sec. 73 of the Act is primarily concerned with the auditing of 
premiums by officials of the Departrnent of National Revenue, it also 
applies to officials assigned by the UIC to benefit control (cf. sec. 122(2)). 

That section first authorizes the BCOs to enter the premises (in other 
words, probably the head office of the employer) in order to audit the 
deduction, amount and payment of premiums (which can provide the BCOs 
with useful information on a claimant's availability and earnings during his 
benefit period), to obtain the necessary assistance from those responsible for 
the documents and to seize the documents if there is evidence of any offence 
under the Act. 

Sec. 73 gives the UIC even broader powers in that it authorizes the 
Commission to require any person, either by registered letter or by demand 
served personally, to furnish any information related to the enforcement of 
the Act, specifically by means of a questionnaire. It can also require any 
relevant document to be produced in the same manner. The UIC delegates 
the exercise of these powers to its BCOs. 

In addition to these two main powers, sec. 73 authorizes officials acting 
on behalf of the UIC to make copies of documents which have been 
examined or seized and obliges those who are questioned or required to 
comply with the provisions of this section to assist and not obstruct the 
investigators. Failure to comply with these provisions or obstruction of the 
officers of the UIC constitute offences under sec. 123 and 124 of the Act 
entailing fines of up to $500 or imprisonment for up to six months or both. 
Any person who knowingly furnishes false or misleading information is also 
guilty of an offence punishable under sec. 121(1)(b), 122 and 124 of the 
Act. 

These provisions are supplemented by those of sec. 113, which is 
expressly concerned with benefit control. The section empowers duly 
authorized officers of the Commission to enter any premises where they 
have reason to believe that "persons" (the choice of this word rather than 
"claimants" would indicate that it is intended to apply also to former 
claimants) are or were employed and to make whatever inquiries and 
examinations may be necessary to determine their entitlement to benefit. 

81 



The occupants of these premises, the employer, his agents, representatives 
and present and former employees are required to furnish the investigator 
with any documents or information which he might request, either orally or 
in writing. The sanctions provided for in sec. 121 or 124 are also applicable 
if they refuse to comply, obstruct the investigation or provide false or 
misleading information. 

Sec. 14(1) and 113(3) authorize the BCOs to receive statements under 
oath for the purpose of their investigations. 

These powers, and the coercive methods permitted in the exercise of 
them, nevertheless play only a subsidiary role in the day-to-day work of the 
BCOs. In general terms, their job is to obtain the maximum amount of 
information for the purposes of benefit control with the minimum amount of 
coercion. As far as possible, therefore, they try to obtain the co-operation of 
the claimants. The BCOs consequently attempt to interview all claimants 
involved in control operations; communication by mail (sending a 
questionnaire) is used only in exceptional cases for claimants in the most 
remote areas. The claimants' co-operation is admittedly never entirely 
"voluntary", since, under the provisions of sec. 55(6), 123 and 124 of the 
Act, a claimant who fails to attend an interview arranged by the UIC to 
provide information concerning his entitlement to benefit is guilty of an 
offence and thus liable to criminal sanctions. 

The BCOs' Training Guide devotes several pages to an explanation of 
the psychological atmosphere which the investigator should create, 
especially during interviews with claimants, as well as to his powers and the 
techniques he can use in his investigation. We feel that it is worthwhile to 
quote the Guide's suggestions on this point: 

The Investigator conducting an investigation should have an interest in 
human nature. Before him will pass all manner of persons, often under 
psychological pressure. The ability to quickly assess their varied jiersonalities, 
their points of strength and weakness, will aid him greatly in asking the right 
question at the right time. 

The investigator should be able to act the part convincingly. People are 
profoundly affected by good dramatics particularly when under inward tension. 

Changes in demeanour, pitch of voice, facial expression and acceleration 
of speech — used with intent to produce a specific effect — are good 
questioning techniques. 

The investigator must remember, however, that he is playing a part and 
must not permit his emotions to become involved. He must exercise complete 
self-control. A display of annoyance calculated to convince a subject that he 
has placed himself in jeopardy by lying is sound procedure; an outburst of 
genuine impatience or anger, directed against the subject, is a reflection upon 
the officer's competence. 
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A good investigator is a good salesman. The unemployment insurance 
defrauder entered into his scheme to defraud because, at the time, this seemed 
to offer the best solution to his problems. On questioning, he may adopt an 
attitude of indifference or hostility because these tactics appear to offer some 
advantage. The investigator must undermine the subject's confidence of 
success in the course he has followed, and offer an acceptable alternative. 
Similarly, a reluctant witness must be persuaded that his best course is that of 
co-operation. This requires salesmanship of a high order. 

On the basis of our observations, these suggestions seem to describe 
accurately the atmosphere in which benefit control interviews are usually 
held. They are supplemented in the Guide by a series of equally illuminating 
guidelines: 

1. Subdue prejudices. Do not pre-judge your subject. 

2. Keep an open mind. Be receptive to all information, regardless of its 
nature. 

3. Evaluate each development on its merits. 

4. Do not try to impress the subject with your importance or capabilities. 

5. Tell the truth. A bluff may occasionally be justified; deliberate falsehoods, 
never. 

6. Do not underestimate the mental capacity and ability of your subject. 

7. Avoid any indications of contempt. Do not sneer or ridicule. Do not 
belittle your subject or his information. (This is most important. Nothing 
will evoke greater hostility from your subject than the inference, by word 
or facial expression, that he is being held in contempt.) 

8. Speak in quiet conversational tones unless your voice is raised as part of an 
act to gain a specific effect. 

9. Avoid pacing the floor or other signs of nervousness. 

10. Make it clear to your subject that you are a fact-finder, not a prosecutor. 

11. Be dominant without being domineering. Display complete confidence in 
your course of action. 

12. Be a good listener. Appear interested in your subject's position and 
problems. 

13. Be patient and persistent. Maintain pressure on your subject, but do not try 
to hurry him. 

14. Do not preach. It is not for us to deliver moral lectures or judgments. 

Formal questioning in investigation work is a battle of wits in a just cause. 
While the nature of the opposition requires the relentless pursuit of the truth, 
self-respect will demand that this be done coolly, objectively, fairly, with 
appropriate courtesy and without undue harshness. 

On the basis of our observations, we cannot state that the behaviour of 
BCOs during interviews with claimants always conforms in all respects to 
these "fourteen commandments for the perfect investigator". It did 
nevertheless seem to us that the general attitude of the BCOs reflected 
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firmness, objectivity and coolness, even though criticisms are still being 
heard that some BCOs persist in regarding themselves as hunters 
indiscriminately tracking their quarry. However, calmness appeared the 
dominant attitude in most cases, tinged in some instances by tolerance and 
in others by scepticism. A BCO assigned to an area with chronically high 
unemployment will inevitably be more conciliatory with regard to the job 
search, since both he and the claimant he is interviewing are fully aware of 
the futility of demanding a more active search: the job market has nothing to 
offer. When, on the other hand, the BCOs are dubious of the claimant's 
good faith, they know how to shade their impassiveness with a touch of 
provocation and ask with a knowing air: "And of course you didn't look 
elsewhere?" Generally speaking, there is no question that the BCOs 
conduct their interviews correctly and even cordially. Even in 1972-73, 
when the controversy surrounding the methods used by the UIC in benefit 
control was at its height, it was generally conceded that the atmosphere of 
the interviews was normally free of any hostility towards the claimants. This 
at any rate was the opinion of the Unemployment Insurance Advisory 
Committee in its November 1973 report on benefit control. 

The first thing the BCO does when a case is brought to his attention is 
to familiarize himself with the claimant's file. In the case of an investigation 
of a specific file at the request of an Agent II, he concentrates on the issue 
raised by the Agent. If the investigation is a selective one covering a class of 
claimants, it is possible that some individual claimants have already been 
investigated for another reason or that their benefits have terminated or been 
withheld because of disqualification, in which case he refers the file to the 
supervisor. The BCO keeps the file of the claimant he is interviewing within 
reach, so that he can ask him to confirm the authenticity of items in it and 
confront him with his previous statements. 

Once he has identified the doubtful or contentious aspects of the case, 
the BCO attempts to contact the claimant by telephone and summon him (by 
letter if he is unable to reach him) to an interview in the UIC office within 24 
hours, unless the type of investigation (field investigation), the particular 
circumstances of the case or the impossibility of contacting the claimant 
require that the control be carried out at his home or his presumed place of 
work. In drawing up his interview schedule, the BCO gives priority to cases 
where an element of urgency is present — cases involving fraud presumably 
have priority over those involving simple control, and claimants whose 
benefit periods are still continuing over former claimants. In the years 
immediately before and after the passing of the new Unemployment 
Insurance Act , the UIC made frequent use of interviews at claimants' homes 
in benefit control operations. This practice was subjected to a great deal of 
criticism, as the Unemployment Insurance Advisory Committee mentioned 
in its November 1973 report. The UIC was accused of accentuating to an 
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annoying extent the inquisitorial aspects of benefit control, of abusing its 
powers by intruding into the private lives of claimants (particularly when 
interviews were conducted outside normal working hours) and embarrassing 
perfectly honest claimants for no good reason. The UIC investigators were 
also criticized for objecting to the presence of third parties at interviews (at 
claimants' homes as well as in UIC offices), for not making sufficient 
efforts to obtain statements from claimants who did not speak their language 
and for twisting claimants' words in their reports (we shall return to this 
point later). Since then, the UIC has attempted to condu.ct as many control 
interviews as possible in its offices. The UIC's most recent guidelines on the 
subject of benefit control would appear to do no more than formalize 
existing practice in this regard when they stipulate that: 

Interviews are to be on UIC premises / . . . unless there is evidence to 
suggest that a field investigation or residence interview is necessary to establish 
the facts. 

Benefit control field investigations are generally those cases where the 
probable success of interviews on Commission premises is doubtful. Examples 
are cases where the claimant has not reported for an on-premises interview, is 
suspected of being self-employed, or, is suspected of having found work. 
Residence interviews would also be appropriate for rural or sparsely populated 
areas remote from UIC premises. 

We have, moreover, already mentioned that in July 1975 the UIC decided to 
permit the presence of third parties during benefit control interviews. The 
guidelines specify that third parties may only intervene in the interview in 
order to advise or assist the claimant or to act as an interpreter, if required. 
Except in the case of interpreters, therefore, the UIC would appear to refuse 
to allow third parties to act as the claimant's representative at these 
interviews. Where the presence of a third party makes it impossible to carry 
out a reasonable interview, the BCOs are instructed to agree on a date for 
another interview with the claimant. 

As far as interviews with claimants in the field are concerned, the 
guidelines require BCOs to identify themselves and the purpose of their visit 
to the claimant. In the case of interviews with third parties, however, they 
leave it to the discretion of the BCO to judge whether disclosure of the 
purpose of their inquiry is likely to cause embarrassment to the claimant or 
to the third party interviewed. A related question concerns investigations by 
BCOs into cases of suspected fraud: are BCOs required to warn the claimant 
in advance of the possible implications of his statements, including the 
possibility of criminal prosecution as well as their effect on the Agent II's 
decision regarding their entitlement to benefit? The UIC contends that, since 
the mere fact of refusing to answer does not make a claimant liable to any 
criminal sanctions, its officers are not required to warn them of the 
consequences of their statements in terms of criminal prosecution. 
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If a claimant fails to attend an interview, he is disentitled by the Agent 
II under sec. 54(1) and 55(6) of the Act. If the suspected offences seem 
serious enough to warrant a more extensive investigation and the BCO is 
unable to locate the claimant, he will request the help of the Data Centre at 
the UIC's headquarters in Ottawa, which retains all claim file data for three 
years. He also contacts the section responsible for recoveries of 
overpayments at the regional or district level, in case the claimant in 
question is a "recidivist" who is already being sought by them with regard 
to a previous benefit period. 

A benefit control interview normally proceeds as follows. The BCO 
first verifies the identify of the interviewee by asking for his Social 
Insurance Card and comparing the number and the signature thereon with 
those on the application for benefit. He then also asks the claimant to verify 
the authenticity of the application form. 

The BCO then questions the claimant, endeavouring to get him to talk 
and to let him talk by limiting his own interventions to a bare minimum. 
Although the type of questions varies depending on the nature of the 
investigation (general control of the claimant's situation or control of a 
particular aspect which is regarded as suspicious), the objective remains the 
same: to gather information which is sufficiently conclusive that the Agent 
II will have all the pertinent facts at his disposal in deciding one way or the 
other. When the BCO is conducting a general control of the claimant's 
situation, he covers the following topics in succession: 

a) the claimant's capability of working , by questioning him on: 

O the reasons why he left his employment (if appropriate); 

O the state of his health when he left or was laid off and since he 
applied for benefit; 

O the work he has done since his application for benefit; 

O his chances of being re-hired by his former employer, and the steps 
he has taken to bring this about; 

O his job skills, especially when some sort of licence or certificate is 
required to work in his profession; 

b) the claimant's availability , , by questioning him on: 

o his travels outside the region since he applied for benefit; 

e his children, especially those of a pre-school age, and the 
arrangements made to look after them; 

e the courses, especially job training courses, he has taken since 
applying for benefit; 
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• the expected date of confinement of a pregnant claimant; 

• the status of his union membership; 

• if the claimant is not a Canadian, the date of his last visit to his 
country of origin; 

• any personal business that has occupied a considerable portion of his 
time since the application for benefit; 

c) the employment sought, by questioning him on: 

• the type of work he is seeking; 

• the hours of work which suit him; 

• the minimum salary he is prepared to accept; 

• his requirements in terms of the location of his work; 

d) the claimant's financial situation, by questioning him on: 

• his family and other financial responsibilities; 

• his current sources of income, apart from unemployment insurance; 

e) the claimant's job search, by questioning him on: 

• the employers he has contacted; 

• the type and date of contact; 

• the reasons given for refusing to hire him; 

• the scope of his search, in terms of the market for his profession in 
the area; 

f) the claimant's self-employment, by questioning him on: 

• any agricultural, professional or business activities to which he has 
devoted a considerable portion of his time since applying for benefit. 

The BCOs of course demonstrate flexibility and a degree of subtlety in 
questioning claimants. Thus, at the beginning of the interview, they 
sometimes use trick questions to trap the dishonest claimant into betraying 
himself and thereby doom his case from the outset. By way of an example, 
the following were the questions asked by the BCO at interviews we 
attended: 

"When did you last work?" 

"Where was that?" 

"And after that?" 
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The last question, which appears to take it quietly for granted that the 
claimant has worked at least occasionally since applying for benefit, can 
lead an incautious claimant to reveal a whole series of temporary jobs, the 
earnings from which he had not declared on his fortnightly report cards. A 
claimant who is really unemployed, on the other hand, will be surprised by 
the question. We have witnessed how effective this method can be. 

The use of psychological tricks of this sort is neither surprising nor 
particularly disturbing. Some of the other interviewing techniques used by 
the BCOs have, however, come in for severe criticism. In its November 
1973 report, the Unemployment Insurance Advisory Committee stated that 
in certain instances, the BCOs made use of leading questions and 
subsequently twisted the meaning of the replies by making them much more 
categorical then they had actually been. The most frequent shifts in meaning 
seem to have occurred with regard to the salary desired by the claimant, a 
point about which it is quite possible that a claimant may entertain more or 
less exaggerated hopes, but also highly improbable that his demands will be 
absolutely uncompromising and immutable. On the basis of observations 
made by members of the Boards of referees, the Advisory Committee 
therefore disapproved of BCOs' asking: "I suppose a minimum wage of 
$3.25 an hour would suit you?" and, after getting the reply "Yes, I'd like to 
get that", noting in their report that the claimant demanded a minimum 
wage of $3.25 an hour. 

If in the course of an interview the BCO feels it necessary to clarify a 
point on which the claimant's statements are contradictory, he may 
telephone third parties (former employer, employers whom the claimant has 
approached for a job, union officers, and so on) to request additional 
information. If the contradiction persists, he must endeavour to settle the 
matter by questioning the claimant, the third party, or both, in greater detail. 
If he is still unable to resolve the point, he must give both versions in his 
investigation report to the Agent II, together with an account of his attempts 
to do so. 

When the BCO conducts an interview outside the UIC office, and 
particularly at the claimant's residence, he may obtain information by 
observing the claimant's family, his way of life and his visible activities in 
addition to questioning him. Such observations of the claimant's physical 
state, the attitude of his family and his activities at home are particularly 
useful in determining his eligibility for sickness benefit. 

Prior to July 15, 1975, the implementation date of an important change 
in investigation procedure, the questioning of the claimant ended with the 
drawing-up of a "statement from the claimant" covering the main facts 
revealed during the interview. This document amounted to a record of the 
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interview and was included in the claimant's file. In theory, the claimant 
wrote the statement himself, although in practice a very large number of 
claimants felt that it was perfectly normal for the BCO to do this, especially 
since the claimant had to sign it to certify to its correctness. If he felt that the 
BCO had failed to give a proper account of the facts and they were unable to 
agree on the wording of the statement, the claimant could always refuse to 
sign. 

The BCOs' Training Guide described the statement from the claimant 
as follows: 

A statement front a claimant is a record of his admissions or denials of matters 
on which he was questioned. The main purpose of a statement is to obtain a 
written document establishing certain facts or arriving at certain conclusions 
concerning claimant's benefit period history and/or entitlement to benefits. It is 
also for the purpose of providing subject with an opportunity to negate possible 
allegations . . . . A statement is also valuable to a prosecutor for the purpose of 
examining witnesses in possible legal proceedings. 

Since the statement was intended to express the claimant's thoughts, it 
was supposed to be written in the first person and to reflect the fact that the 
claimant consented voluntarily to its being taken. It was to contain an 
accurate but concise account of the claimant's position during the interview 
on each of the aspects of his situation covered. It was supposed to contain 
precise information (dates, times, amounts of money, length of time and so 
on) and be written in simple language without any technical terms relating to 
unemployment insurance. 

When the BCO had completed the statement in duplicate, he was 
supposed to read it to the claimant, to obtain his agreement on the wording, 
make corrections at his request if they were justified in the BCO's opinion, 
obtain the claimant's signature (and that of the interpreter) and finally give 
him one copy of the statement, whether the claimant had signed it or not. If 
the claimant refused to sign or to accept the copy handed to him, the BCO 
was to so indicate on the original of the statement before including it in the 
file. 

According to that procedure in use until July 15, 1975, benefit control 
interviews resulted in two new items being added to the claimant's file: the 
statement from the claimant, being only an account of the facts, and the 
investigation report, which was written by the BCO and contained an 
assessment of these facts. Since July 15, 1975, the two documents have 
been combined into one "report of the interview", signed only by the BCO. 
We shall examine this report later. 

At the end of the interview, the BCO may conclude that the claimant's 
situation is perfectly proper. He therefore informs him at once that he will 
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continue to draw benefits and makes sure that the claimant understands fully 
what he must do in order to preserve his entitlement to benefit. On the basis 
of his preliminary examination of the file, he should, moreover, be capable 
of answering quickly most of the questions the claimant might ask on this 
subject. If he feels that the claimant's job search should be monitored more 
closely in the future, he is authorized to make him subject to the "Active 
Job Search Program" (see Chapter 2) and to leave with him a job search 
statement form, which must be returned within two weeks. In addition, by 
consulting the statistics which he may have at his disposal on the job market 
in the area or by drawing on his personal experience of the market, he may 
advise the claimant on potential job opportunities which he should explore. 
Generally speaking, the interview with the BCO provides another 
opportunity to remind the claimant of his obligations under the 
unemployment insurance scheme. 

If the BCO feels that there is something irregular about the claimant's 
situation, he concludes the interview by saying simply that he will report to 
the Insurance Agent responsible for his file, who will then make the decision 
and notify the claimant, in principle within 48 hours. 

D. The investigation report 

The crucial element in the benefit control procedure is the report by the 
BCO responsible for the investigation. As we pointed out above, the UIC 
profoundly altered the character of this report in July 1975. Before we 
proceed to describe the final phase of the investigation, we thought it 
worthwhile to examine the nature of this report by looking at both the system 
in operation prior to July 15, 1975 and the present one. 

The basic purpose of this change in the investigation procedure was to 
replace the "statement from the claimant" and the "report of investigation" 
with a single document known as the "report of the interview". 

The "report of investigation" gave the BCO an opportunity to 
summarize the results of his work by bringing out the key points of the 
information from other sources as well as from the claimant's statement, 
together with the claimant's comments about them. The BCO could 
supplement this summary with his own assessment of the situation and 
recommend whatever sanctions he deemed appropriate in the case of fraud 
or misrepresentation. In contrast to the "statement from the claimant", this 
document was not shown to the claimant but was considered confidential by 
the UIC, even though it was included on the claimant's file. The UIC 
Manual (sec. 501.6.2) stipulated that the BCOs should write their reports in 
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an impartial way by reporting the facts, including those in the claimant's 
favour, as impartially as possible and making a clear distinction between 
them and any opinions, surmise or conjecture on the part of the BCO. 
Despite the need for brevity, the report should in theory contain all the 
details necessary to its being fully understood by someone with no 
knowledge of the claimant's situation. Contradictions in the claimant's 
statements should be resolved and explained. If an aspect of the claimant's 
situation remained obscure, the BCO was to indicate what steps he had taken 
to clarify it. Investigation reports could be handwritten, unless the BCO had 
concluded that criminal prosecution of the claimant was required, in which 
case they had to be typed. They were prepared in duplicate, with one copy 
being included in the file and the other being returned to the BCO once the 
decision had been made on the basis of the investigation. 

In addition to the space for the report proper, the Report of 
Investigation form contained space where the action taken as a result of the 
conclusion and recommendations of the investigation would be noted. 

First, the claimant's entitlement to benefit had to be stated, by noting 
whether he was or had been disentitled to benefit, and if so, for what reason. 
If the claimant was disentitled with retroactive effect, the amount of 
overpayment established by this decision was also shown. In principle, and 
more often than not in practice too, this information was filled in by the 
Agent II responsible for the file, although it was on occasion provided by the 
BCOs themselves, since the actions were, so to speak, the inevitable 
outcome of the investigation. 

Secondly, space was provided to enter the decision on the imposition of 
an administrative penalty. This was generally filled in by the Agent II, who, 
if he imposed a penalty, indicated the reasons for his decision and the 
amount of the penalty. Sometimes, the BCO would fill this in himself, 
despite the fact that, as we shall see later, the Agent II sometimes refused to 
impose the penalty recommended by the BCO or, less frequently, would 
decide on his own initiative to impose a fine. 

Finally, some further mentions had to be entered in cases where 
criminal prosecutions had been recommended. At the end of the 
investigation, any file containing such a recommendation was forwarded to 
the District Manager (through the Benefit Control supervisor, to whom the 
District Manager frequently delegated his authority), rather than directly to 
the Agent II. It was then sent to the Regional Office of the UIC for 
examination by the Regional Chief of Benefit Control and by the Regional 
Legal Counsel, whose concurrence was — and still is — required before 
criminal proceedings could be initiated. The District Manager and the 
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Regional Legal Counsel had to show on the report form whether they 
authorized prosecution or not, together with the reasons foi their decision. 
The file was subsequently forwarded to the Agent II for the substantive 
decision, while the Benefit Control supervisor initiated the procedure for 
criminal prosecution. 

In practice, as we have seen, the BCOs generally confined their reports 
(with the exception of particularly complicated situations, especially if 
they concluded that criminal prosecution of the claimant was required) to a 
few sentences written in telegraphic style. They would summarize the facts 
and figures involved, sometimes expressing their  opinion on the plausibility 
of statements which could not be checked and indicating (but not always 
justifying) their recommendations with regard to sanctions. Lack of time 
may of course have been a factor in this: the unofficial production quota 
applied to the work of the BCOs was between 20 and 40 investigations per 
week, even though in principle performance was appraised on the basis of 
quality rather than quantity. The "report of investigation", furthermore, 
was definitely ambiguous: the BCOs were asked to summarize the facts — 
although these were in principle perfectly apparent from a reading of the 
"statement from the claimant" œ and also to express an opinion if they felt 
it worthwhile and to suggest (and justify) penalties for offenders. In addition 
to this ambiguity in the procedure itself, there was undoubtedly some 
ambiguity in the role of the BCOs. Were they nothing more than 
fact-finders, impassive and impartial detectives, whose job was to transmit 
purely "factual" information to the decision-makers (the Agents II)? Or 
were they the policemen of unemployment insurance, whose function, in 
addition to conducting investigations, also included elements of that of 
"Crown prosecutors" responsible for exposing offenders before their 
"judge" (the Agent II)? 

The introduction of the "report of interview" as a result of Minute 
75-38 of the Unemployment Insurance Commissioners, dated July 14, 1975, 
has had the effect of dissipating these ambiguities by making the BCOs' 
report a straightforward account of the facts, written in consultation with the 
claimant. The BCO must indicate on the new report form, under the heading 
"pertinent information", factual information which he has gathered in the 
course of the investigation and especially during the interview with the 
claimant. A salient difference between this form and the old one is that the 
new report should contain no assessment or expression of opinion on the part 
of the BCO and merely present the facts as they emerge from the 
investigation. This report is signed by the BCO only, who no longer has to 
ask the interviewee to countersign his own statements. He must nevertheless 
either have the claimant read the report or read it to him and make whatever 
corrections the claimant feels are required. If the BCO does not agree with 
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these changes, he must record his comments separately. The new report is 
prepared in duplicate, as was the old statement, and the claimant receives 
one copy. If he refuses to accept it, the BCO notes this on the original. The 
acceptance of a copy of the report by itself proves nothing, althotigh if need 
be it might be considered tantamount to implicit endorsement of its contents 
by the interviewee. The position taken by the UIC in the benefit control 
guidelines, however, is that "the information he (the BCO) obtains is 
satisfactory by itself as evidence without the endorsement of the claimant or 
employer as an expression of agreement". 

The following sentence is printed on the Report of Interview form 
immediately above the space reserved for the BCO's signature: 

This report was explained to the claimant by me, it will be reviewed by an 
Insurance Agent and the claimant was informed that benefits may or may not 
continue depending upon the Insurance Agent's decision. 

This statement reflects the investigator's dual function of information and 
clarification as well as the implications of the interview. 

The BCO's recommendations with regard to sanctions are transmitted 
separately. The claimant is not made aware of them. 

If the BCO concludes that there are no irregularities in the claimant's 
situation, he informs him to that effect, notes this on the report form and 
sends the file to the Agent II (in the case of a formal investigation) or to the 
records section (in the case of any other type of investigation). If, on the 
other hand, the BCO.confirms some irregularity in the claimant's situation, 
he sends the file to the Agent II (in the case of a formal investigation) or to 
the appropriate service unit (in all other cases). This procedure does not 
change if the BCO recommends the imposition of administrative penalties 
under sec. 47 of the Act, since the decision-making authority in this respect 
also lies with the Agent II. If, however, the BCO recommends criminal 
prosecution, the file is not sent to the Agent II until the District Manager (or 
someone on his behalf) and the Regional Legal Counsel have indicated their 
concurrence. 

If the abuse revealed by the investigation extends over some time, the 
BCO is authorized to forward to the Regional Pay Centre an order to 
suspend payment of benefit. If it is merely an isolated incident, involving an 
interval of ineligibility between two periods of eligibility, the BCO is 
authorized to request the Overpayment Section to recoup the amount of 
overpayment from benefits payable in accordance with sec. 49(3) of the Act. 
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Section 2: OVERPAYMENTS 

Occasionally, the UIC pays benefits when benefits should not have 
been paid. During 1976, for example, the Commission considers it paid 
some $106.3 million in benefits to people who had no legal entitlement 
under the Act to these funds. This represents approximately 3% of total 
benefits paid during that year. Obviously, the Commission would like to 
have these funds returned since they were paid in excess of what was legally 
due. Indeed, the UIC would wish never to have paid what it calls 
overpayments at all. This section deals primarily with how the UIC attempts 
to have overpayments returned. It also considers the general treatment of 
overpayments by the Commission. The methods used by the Commission 
for dealing with overpayments also apply to the collection of penalties 
levied under sec. 47, a matter that will be discussed in sec. 3 of this Chapter. 

Overpayments are governed by detailed Commission policies, 
procedures and administrative practices as well as by a number of provisions 
in the Act and by Regulation 175. To understand how these were actually 
used, a number of district and regional UIC officials responsible for 
overpayments were interviewed in three different regions. Some of the 
UIC's collection methods were monitored. Its training materials for 
collection officers in two of the regions were reviewed. The information 
about overpayments that is normally made available to claimants was 
assessed. A number of cases in the sample of claimant's appeals that were 
monitored involved adverse claimant reactions to the UIC's determination 
that an overpayment had occurred. A number of individuals with experience 
in assisting claimants contributed their observations about overpayment 
methods. 

Administrative procedure in this area can be divided into two steps: 
first, the determination that an overpayment exists (A); and second, the 
recovery of the overpayment by the UIC (B). In some cases, however, the 
UIC writes the overpayment off (C). Sometimes also, recovery action taken 
by the UIC is challenged in the context of an appeal (D). 

A. Determination of overpayments 

The determination that benefits have been paid in excess of what was 
legally due involves three actions on the part of the UIC. First, the existence 
and amount of the overpayment must be discovered and established. Then, 
the claimant must be informed about this finding. And the UIC must decide 
how it will deal with the overpayment situation. 

94 



1. Discovery of overpayments 

To be able to understand the relationships between the causes of 
overpayments and UIC methods for ensuring repayment it is necessary to 
have some understanding of how overpayments can arise and how they are 
usually "discovered". That overpayments do happen is generally 
attributable to one or more of some four factors: 

• claimant misrepresentation; 

• claimant misunderstanding or being inadequately informed; 

• error by UIC officials; or 

• delay in synchronising UIC decisions with regional automated benefit 
payment systems. 

The average overpayment amounts to some $330 and represents several 
weeks' benefits. It is normally first discovered by the Commission because 
at the time of receipt the claimant considers it merely to be another UIC 
cheque in a series of benefit payments. A decision by a UIC official 
disentitling or disqualifying the claimant may not be made in time to stop the 
automated mailing of the benefit cheque. An error by UIC staff may result in 
the mailing of benefit cheques after the claimant's period of entitlement was 
ended. Cheques may thus be received in good faith by the claimant who is 
also unaware that an overpayment has occurred. 

In other cases, new information or a review or audit of previously 
submitted information can cause UIC officials to reverse an earlier decision 
of entitlement made months before. Sec. 57(1) of the Act allows the UIC to 
reconsider claims for up to thirty-six months after benefit has been paid. 
This can and does result in the establishing of large overpayments that 
claimants have great difficulty in repaying. Quite predictably, claimants 
faced with such a situation are more likely to dispute the UIC's reconsidered 
decision and the overpayment determination flowing from it by appealing to 
the Board of referees and the Umpire. The cause of such reconsidered 
decisions can, however, be a deliberate misrepresentation by, a claimant or a 
previous employer. It can also result from an inadvertent misrepresentation 
by a claimant because of a lack of understanding of UIC requirements. Other 
reasons for reconsidéred decisions are oversight or mistakes by UIC officials 
making the initial decision of entitlement. Finally, given the vast number of 
claims and computer automation, a simple mistake in coding can result in 
overpayments that claimants may or may not recognize as such. 

Overpayments also arise when a person receives remuneration payable 
to him for earlier periods for which benefits have already been claimed and 
paid (sec. 51). In such situations, the claimant is not the only person liable 
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for the overpayment. His employer, if he had reason to know that benefits 
had been paid for the period in question, must deduct the amount of the 
overpayment from the remuneration owed to the claimant and remit it to the 
Receiver-General of Canada. 

This brief assessment could be taken as an argument for advising UIC 
claimants to check with the Commission before cashing any benefit 
cheques, or to keep accurate records of payments received and periods of 
entitlement if they wish to avoid receiving and spending overpayments for 
which they may later become liable. Some payments, however, are not 
determined to be overpayments until weeks or months after payment and for 
reasons that for many claimants are unpredictable. One would expect the 
methods used by the Commission in having overpayments paid back to 
reflect the various reasons for overpayments, the varying responsibilities of 
claimants and of the Commission for intentional or inadvertent misrepresen-
tation, for negligence, for unavoidable delay or computer error, as well as 
the fundamental objectives of unemployment insurance — to help people 
between jobs while they look for work. 

The causes of an overpayment — at least the UIC's view of the causes 
— form part of the Commission's record of an overpayment soon after it 
determines that an overpayment has occurred. Overpayments are "disco-
vered" or determined through a number of routine review or investigative 
practices used by Insurance Officers and Benefit Control Officers. The latter 
"discover" a significant proportion of overpayments. Indeed, the Report of 
Investigation form in use until 1975 had a special box in which the 
overpayment established by the investigation was inserted by the 
responsible Insurance Officer. When claimants indicate to Insurance 
Officers in interviews, or through lack of communication, that disentitle-
ment should be imposed, or indeed, should have been imposed at an earlier 
date, then an overpayment may well result from the Officer's disentitlement 
decision. Some overpayments are discovered at the regional level, 
particularly if they have resulted from improper coding or computer 
malfunction. Some become known when the Commission reviews its 
information based on Records of Employment issued by employers. Others 
arise because of belated determination by the Department of National 
Revenue that a person is not eligible for unemployment insurance coverage. 

Once an overpayment is discovered, the Commission's record of it is 
supplemented by UIC overpayment procedures that require all overpay-
ments to be categorized under one of the following headings, that provide 
capsule descriptions of the causes of overpayment: 

A. earnings and employment 

B. availability and capability 
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C. recomputation due to additional information 

D. duplicate payments 

E. renewal on non-renewable claim 

F. inactive search for work 

G. other 

Strangely, these categories are referred to as "infractions" in UIC 
terminology even though there may have been no fault or misbehaviour on 
the claimant's part in the creation of the overpayment. 

Overpayments are also classified as "fraud" or "non-fraud", 
depending on whether or not the UIC has imposed sec. 47 penalties or court 
costs have been assessed. This once again indicates an underlying 
presumption that all overpayments are the responsibility of claimants who 
received them. 

Overpayments are also labelled according to the sex and marital status 
of the claimant involved. This practice is probably a response to 
informational requirements for certain collection methods (like garnish-
ment) and the UIC's assessment of the capacity of the claimant to bear 
certain methods of obtaining repayment. 

The UIC's labelling of an overpayment is soon followed — 
immediately, in most instances — by a letter informing the claimant about 
the overpayment and indicating how the amount the UIC considers is owing 
can be repaid to the Commission's satisfaction. 

2. Notification of overpayments 

The letter telling claimants that they have received money from the UIC 
to which they were not entitled is often the first time that claimants learn that 
overpayments can happen. Few claimants know what an overpayment 
means until they have experienced one. Nor are they usually aware, even 
after such an experience, of the full range of methods that can be used by the 
UIC to recover an overpayment and the broad discretion the UIC has in 
applying these methods. Few claimants know that the UIC can and does 
accept reduced repayment arrangements and can even write off overpay-
ments in certain situations where insisting upon full repayment would create 
hardships. Moreover, claimants are never told that overpayments can result 
from UIC error, and that the UIC can still require that repayment be made at 
a time when their resources are slim or nonexistent. 
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One of the first ways in which claimants may become aware of the 
possibility of overpayments is by reading the UIC pamphlet "Rights and 
Obligations". This calls on claimants to fullfil their obligations while 
claiming unemployment insurance so that they can " ...avoid overpayments 
that may have to be collected.. ,  at some time in the future". 

The pamphlet "Appeal Procedure" tells claimants that UIC Insurance 
Officers make decisions about their entitlement to benefit and, for example, 
may "...decide the person has received an overpayment." The reader of the 
pamphlet is also told that claimants may be able to reverse such a decision 
by providing additional information, even though overpayment determina-
tions by themselves are not appealable. Furthermore, if an overpayment 
arose because of a UIC coding error, or computer malfunction or simply 
delay in stopping payment of benefit cheques, there may well be no decision 
that a claimant may reasonably appeal. He lacks an opportunity to challenge 
before an objective body the Commission's method for collecting an 
overpayment that arose through no fault, misrepresentation or dishonesty of 
his own. 

As will be described later, the UIC relies heavily, in recovering 
overpayments, on two administrative techniques that automatically result in 
repayment without any detailed assessment of the claimant's capacity to 
repay. The first — recoupment — operates by deducting the overpayment 
from subsequent benefits. Recoupment yielded $31.7 million in 1976, some 
59% of recoveries. The second — known as tax reversal — uses income tax 
deducted at source by the UIC from benefits paid in the same year as a 
source for repayment. Tax reversal yielded $3.6 million in 1976, some 7% 
of the total recovered for that year. Persons affected by this technique are 
merely informed that a reversal has occurred. Claimants whose benefits are 
reduced or used up completely by recoupment are told by letter that this 
technique will be used, often without being told that the UIC will deduct 
lesser amounts than the full benefit payment if full recoupment would create 
a financial hardship. In some regions, claimants are informed of this 
possibility, but the practice is neither uniform nor mandatory. The net effect 
of these particular practices for telling or not telling claimants about 
repayment possibilities seems to place a greater burden on persons currently 
receiving benefits than on those who are not. The latter persons have the 
opportunity to postpone repayment both through the tax reversal operation 
and through negotiation of an instalment repayment schedule. 

The letters sent to claimants or persons whom the UIC considers to 
have received overpayments contain affirmative statements of the 
Commission' s position: 

An examination of your claim indicates you have received $ . . . in 
Unemployment Insurance benefits to which you were not entitled . 
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Claimants are informed (in the cryptic terms adopted by UIC officials to 
describe their decisions to other UIC officials) of the cause for the 
overpayment. But they are not informed in the same letter whether or how 
the decision or circumstance which gave rise to the overpayment can be 
appealed, or modified by the provision of additional information. The 
impression is created that the UIC's position regarding the overpayment is 
unassailable when in fact very often the decision on which the overpayment 
is based is appealable. 

Ex-claimants who the UIC considers have received overpayments are 
normally informed that repaying the overpayment could be spread over a 
number of payments "depending on (the claimant's) present circumstances 
and ability to repay" through discussion with UIC officials. No person that 
in the UIC's opinion is liable to repay an overpayment is told at the outset 
about the arsenal of collection weapons, both administrative and legal, at the 
UIC's disposal — from recoupment and tax reversal to garnishment of 
wages and bank accounts and expedited Federal Court action. 

Employers sent the formal demand on third parties that activates the 
garnishment of wages are sometimes asked to tell their affected employee 
that by contacting the UIC District Office, "in all likelihood arrangements 
can be made for lower deductions". 

From the UIC's perspective, some persons who have received 
overpayments never learn, or recognize, that this has happened. Letters, 
telephone calls, requests to discuss the matter — all approaches by UIC 
officials sometimes have no impact whatsoever. Admittedly, some persons 
have moved and are difficult to trace. Others attempt to avoid the possibility 
of having to repay the amount claimed by the UIC using a variety of tactics, 
including moving, and not responding at all to UIC attempts to 
communicate. Some people, however, are genuinely unable to repay an 
overpayment. Officials within the UIC estimate that a third of all 
overpayment recipients would be "prime possibilities for hardship" if they 
were forced to repay amounts wrongly paid. It was, no doubt, the variety of 
circumstances in which overpayment debts could occur that prompted the 
granting of considerable discretion to the UIC in its treatment of 
overpayments. 

3. The UIC's discretion in dealing with overpayments 

A brief reading of the provisions concerning overpayments in the 
Unemployment Insurance Act and Regulations indicates that the UIC's 
discretion in dealing with overpayments is broad. While the Commission's 
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policies and procedures do structure this broad discretion to some extent — 
as later description of recovery methods will detail, UIC officials have the 
power to determine not only how repayment should occur but also whether it 
ought to occur at all. 

The Commission may in certain circumstances declare that amounts 
owed to it — like overpayments and penalties — are "no longer due and 
owing", a declaration that results in the writing-off of the amounts 
concerned (reg. 175). The nature of the circumstances in which the UIC can 
write off overpayments is to a considerable degree left to the Commission's 
discretion. Writing-off can occur when: 

...the Commission considers that, having regard to all the circumstances, 

(i) the sums are uncollectable, or 

(ii) the repayment of the sum would result in undue hardship to the claimant. 

Write-offs are also a possibility, depending on the UIC's discretion, 
where $5. or less is owed by an ex-claimant, if the claimant is deceased, or a 
discharged bankrupt, or even an undischarged bankrupt (provided the final 
divident is received and the trustee discharged). Few claimants appear to be 
aware of the UIC's discretion in writing off overpayments, and the 
Commission has not attempted in any uniform or persistent way to alter this 
lack of awareness. 

This discretion is based on a regulation made pursuant to a provision in 
the Act that authorizes the making of regulations "for the writing-off" of 
overpayments and penalties (sec. 58(i)). Write-off decisions reached under 
this regulation terminate liabilities established by the Act that otherwise 
require persons to repay benefits received to which they are not entitled or 
from which they have been disqualified (sec. 49(1)) and to return such 
benefit cheques or excess amounts "forthwith" (sec. 50). 

The Commission's discretion concerning overpayments extends to the 
methods it may choose to use to recover the amount. Although recoupment 
is virtually automatic, it is a discretionary method of recovery under the Act 
(sec. 49(3)). Also discretionary is tax reversal, a method founded only on an 
agreement between the UIC and the Department of National Revenue. The 
UIC's legal collection techniques — legal in the sense of their being 
standard debt collection techniques that have legal sanction, such as 
garnishment (sec. 80) and court enforcement of overpayment repayments as 
debts owed to the Crown, (sec. 49(2) and 79) — are only used if and when 
the Commission so decides. Furthermore, as shall be indicated later, the 
criteria used to decide whether these methods should be used give fairly 
broad discretion to UIC officials to determine if the person affected can bear 
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the burden the method will impose and to ascertain whether a lesser burden 
would be more appropriate. 

Discretion, then, plays a large role in the UIC's treatment of 
overpayments, a role that will become clearer in the following description of 
various repayment and collection methods used by the Commission. 

B.  Recovery of overpayments 

Statements of the UIC's objectives concerning the recovery of 
overpayments are difficult to find. Perhaps this is because these objectives 
are obvious, and singular — to have all overpayments returned. The 
Commission's discretion in writing off overpayments indicates, however, 
that its approach to recovery recognizes the capacity of people to repay as 
well as the existence of a debt. Collection officers are instructed — in their 
training documents — at least in one region — that the objective of 
collecting overpayments is the recovery of the overpayment without creating 
undue hardship. Yet often the initial recovery method selected by the UIC is 
used without any consideration of its impact on the person affected. The 
range of choice includes recoupment, tax reversal and various collection 
procedures, which we will now examine in succession. The use of all these 
techniques is however subject to certain limitation periods. 

In 1976, recoupment, tax reversals and cash collections yielded a total 
recovery of $53.4 million, some 50.25% of the $106.3 million presented for 
recovery in the same year. 

1. Recoupment 

The initial method used depends upon the UIC's access to funds of the 
person the Commission considers to have received an overpayment. If the 
person is receiving benefits — an active claimant in UIC terminology — 
these benefits are an obvious source for deducting amounts owed to the UIC. 

The deduction and retention of benefit otherwise payable to a claimant 
to reduce previous overpayments is for the UIC an easy-to-use and efficient 
recovery technique that is authorized by the Act (s. 49(3)). Once activated, 
recoupment automatically reduces benefits payable until the overpayment is 
totally off-set. Recoupment produces more recovered overpayments than 
any other recovery method. An indication of the method's "success" 
appears in statistics on the Prairie Region's overpayment results for the first 
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five months of 1975; UIC officials consider the relatively low rate of 
unemployment in this region at that time probably enhanced repayment: 

Opening balance 
(overpayments previously established but not recovered) 	$3,654,431 

Established 
(in first five months of 1975) 	 (+) 1,887,675 

Recouped 	 (—) 1,033,498 
Collected 	 (—) 890,787 

The efficiency of this method of recovery is clearly enhanced by its 
application without prior consultation with the claimant. Until late 1976, the 
standard letter informing the claimant about recoupment merely stated that: 

...deductions will be made to repay the (overpayment). If your claim 
terminates before the entire overpayment has been recovered from benefits, 
you should immediately contact our collection unit to arrange for repayment of 
the balance owing. 

This letter was modified in at least one region, to inform the claimant of 
the Commission's discretion to reduce the amount recouped from each 
benefit payment. Claimants were told (explanation added) that: 

...if this would create a financial difficulty for you (no benefit being paid until 
the entire overpayment is repaid), please complete the attached form 
(requesting information about financial situation of claimant and family). 
Depending on your financial circumstances, a minimum of twenty-five per cent 
of benefit (rather than 100%) may be applied to the overpayment. 

Recent changes in the standard letter do not go as far in indicating the 
UIC'e discretion in recouping less than the full benefit payment, stating 
merely that: 

"Normally the total weekly benefits to which you are entitled would be applied against 
the overpayment unless you felt this would result in undue hardship at which time you 
should contact your office in order to discuss a suitable arrangement for repayment." 

Recoupment of the full benefit nevertheless continues until the claimant 
has responded to the letter informing him about recoupment or in some 
other way convinced the responsible Insurance Officer that less than a full 
off-setting is reasonable. UIC procedures allow lesser deductions only if 
requested by the claimant and when the claimant's finances indicate that 
"he requires a portion of his benefit to sustain himself" . In deciding 
whether to allow a partial deduction, officers must consider the amount of 
the overpayment owing, the amount of benefit payable, the claimant's 
dependents and other financial commitments as well as the cause of the 
overpayment. Normally, if the official considers the cause of the 
overpayment to be fraud or misleading statements by the claimant, then a 
partial deduction will not be allowed. However, in one region, a policy has 
been adopted that allows partial deductions even if fraud was involved if the 
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individual had previously made regular repayments over a three-month 
period. UIC procedures instruct officials to use good judgment in 
determining the weekly deduction but generally not to deduct less than 
one-half of the benefit payable. This conflicts with the regional policy just 
mentioned of deducting as little as 25%. However, UIC headquarters 
officials have indicated to us that the lower recoupment rate will soon 
prevail as a national standard with discretion in the District Manager to 
recoup even less than 25% of the weekly benefit rate. 

In any event, claimants affected by recoupment do not have uniform 
awareness or opportunity to demonstrate that full deduction of benefit to 
off-set overpayments will cause financial hardship. Recoupment is initiated 
at the regional level by officials who have no direct knowledge of the 
claimant involved. Although Insurance Officers in District Offices have a 
discretion to reduce deductions, this usually occurs after recoupment has 
begun and the claimant affected has asked for a lesser deduction. Many 
claimants never learn of this possibility, nor are most claimants informed of 
its existence. The Commission may in the near future decide to delay 
recoupment of overpayments not resulting from false or misleading 
statements for two weeks from the date the overpayment is established. This 
could, presuming efficient communication, provide claimants with the 
opportunity to request and negotiate a partial recoupment, if they knew that 
this was possible to arrange in real or potential hardship situations. 

2. Tax reversal 

Another source available for recovering overpayments are income taxes 
deducted at source by the UIC from benefits paid to persons owing 
overpayments. Through an agreement between the Department of National 
Revenue and the UIC, the Commission has direct access to these funds to 
enable it to recover a portion of the total overpayment owed by a person 
from the easily accessible tax credits that were accumulated in the calendar 
year for that person. 

The effect of tax reversal is to reverse income tax credits (those 
available up to the amount of the overpayment) and convert them into 
repayments of an outstanding overpayment. This means that an individual's 
debt arising from an overpayment is converted into a liability for income 
tax, with a corresponding change in creditors from the UIC to the 
Department of National Revenue. In most cases, this liability is offset by the 
individual's income tax refunds. 

Tax reversal, like recoupment, is for the UIC easily used and efficient. 
In 1973 in Ontario, the method produced 10% of all recoveries of 
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overpayments and penalties. Nationally, in 1976, recoveries through tax 
reversal were 6.8% of total recoveries. Regional officials of the 
Commission automatically apply tax reversal for overpayments owed by 
non-active claimants — individuals who are not receiving benefit payments 
against which recoupment could be used. Training materials in some regions 
state that the method should be used "as often as possible" and should 
"occur for every non-active overpayment where tax credits in the current 
year are available". Only if the individual has attempted to arrange a 
voluntary repayment schedule will UIC officials consider not applying tax 
reversal. This possibility is rarely available. The time available to reach a 
repayment agreement is short since normally tax reversal automatically 
follows the establishment of an overpayment for an inactive claimant. 

Persons affected by tax reversals are informed that the method has been 
used. They are told that 

[t]o assist you in reducing or liquidating the overpayment, these income tax 
deductions are being applied against it... 

They are not informed that an immediate voluntary repayment agreement 
could prevent tax reversal from happening. 

The individual's capacity to cope with a tax reversal is not considered 
by the UIC at all. This seems strange since it is quite possible for an 
individual considered by the UIC to have received an overpayment to be 
unemployed and facing a long period without work, income or UIC benefits. 
Once tax reversal occurs, however, these circumstances are only as relevant 
as the Department of National Revenue and its authorizing legislation 
permit. The Department's discretion in collecting tax is not tempered by 
legal directives that introduce an "undue hardship" criteria and allow 
outstanding amounts to be written off in certain circumstances. One could 
ask whether the automatic use of tax reversal (and indeed recoupment, too) 
by the UIC constituted an avoidance of exercising its discretion to determine 
whether undue harship would be involved in requiring repayment and 
whether the overpayment should be written off. 

Admittedly, some people find tax reversal to be a preferable way of 
repaying overpayments. Postponing repayment may alleviate financial 
hardship during a period of unemployment. This alleviation may be 
shortlived if the person's financial circumstances are even worse if and 
when the time to meet the resultant tax liabilities arrives. Such a situation is 
theoretically possible, but in actuality rare since a person's "overpayment" 
of income tax deducted at source during short pends of employment usually 
serves to offset tax liability created by tax reversal. 

Some people prefer tax reversal because of their negative reaction to 
the way in which the Commission calculates the amount of overpayment 
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owing if it is not recovered by tax reversal. This calculation results in 
individuals having to repay more than they actually received. Tax reversal, 
on the other hand, is the only technique of recovery that results in the actual 
amount paid to the claimant being repaid (from tax credits in this case) to the 
UIC. Overpayments repaid in any other way must include not only the actual 
amount received but also the tax on such benefits deducted at source by the 
UIC and remitted to the Department of National Revenue. Instead of 
recovering the tax directly from the Department, the UIC recovers it from 
the person who received the benefit net of tax. 

The eventual result is, of course, an additional tax credit for the person 
repaying the gross overpayment. But the person will be out of pocket the 
amount of tax involved until his tax return is submitted, processed and the 
overpayment of tax repaid to him. Tax reversal reduces the complexity of 
recovery for the individual as well as enabling him to avoid having to repay, 
for a time, an amount greater than the benefit initially received. 

Some UIC officials have indicated that the Commission will allow 
repayment of that portion of an overpayment representing income tax 
deduction at source to be deferred until the claimant files his tax return for 
the year. This policy does not, however, appear to be uniformly applied or 
publicized. 

Tax reversals can create problems if the decision on which the 
overpayment is based is successfully appealed and, as a result, is rescinded 
or amended. There appears to be no standard policy for dealing with such 
cases. 

3. Collection 

Where recoupment is not possible — the recipient of an overpayment is 
not receiving benefits — and tax reversal has not completely reduced the 
overpayment (or could not be used because of a lack of tax credits), what the 
UIC describes as collection begins. This is a general descriptive term for all 
action taken by the UIC to achieve repayment, with the exceptions of 
recoupment and tax reversal. It encompasses efforts to locate and 
communicate with the overpayment recipient, to arrange voluntary 
repayment agreements, to initiate garnishment proceedings when such an 
agreement is not forthcoming if the person is employed or has a personal 
bank account and, finally, as a last alternative, to seek Federal Court 
enforcement of repayment of the overpayment as a debt owed to the Crown. 

Collection units at district and regional levels share responsibility and 
act as "collection agencies" in undertaking recovery activities on "inactive 
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accounts" (in UIC terminology) involving ex-claimants considered to owe 
monies because of overpayment and penalties. The district collection unit is 
notified by the regional collection unit of overpayments on inactive accounts 
that have not been completely offset by available tax credits. District units 
then normally have 90 days (or less at a region's option) to collect the 
outstanding amounts. 

Some regions have all collection activities "centralized" in one to 
three regional units. The general trend is toward a greater centralization. 
Where District Offices are involved, the 90-day limit on collection at the 
district level does not apply to amounts of $25 and under, to amounts 
covered by voluntary repayment agreements that are being honoured and to 
district-initiated garnishments. In these situations, district officials retain 
responsibility for collection until the entire amount is recovered, the 
limitation period expires, a write-off becomes possible (e.g. an appropriate 
amount is reached or the person dies) or collection appears to be stymied. In 
any case, if a new claim is established, then district responsibility for 
collection ceases and recoupment at the regional level becomes the 
appropriate recovery method. Regional collection officials concentrate their 
efforts on "hard core" cases involving more than $25 that have been 
referred from the district level after the allotted initial collection period 
(normally 90 days). After reviewing district efforts, regional collection 
officials take what they consider to be the appropriate action, such as 
increasing information about the person owing the overpayment by using 
private credit agencies, garnishment and finally Federal Act action. District 
officials are instructed to keep their referrals of collection cases to the 
regional level to a minimum. 

a) Preliminary collection action 

As soon as an inactive account involving an overpayment is passed to a 
district collection unit, and a start to collection is considered appropriate, 
the person considered to owe an overpayment is sent a special form letter. 
This states that an overpayment has occurred, describes its cause in UIC 
terminology and states that the overpayment must be repaid. The letter asks 
the person to communicate with district overpayment officials who would 
"be glad to discuss (the matter)" and "help... in any way possible". The 
letter indicates that "present circumstances and ability to repay" could 
determine whether a single repayment or a series of repayments would be 
acceptable to the UIC. The letter says nothing about the UIC's authority to 
write off certain overpayments and the effect of undue hardship on this 
decision. 
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If there is no response to this initial letter after fourteen days, UIC 
procedures require district collection officials to attempt to contact the 
person by telephone, to arrange an interview and to convince the person 
either to make an immediate repayment or term arrangements. If two days of 
efforts yield no results, a second form letter is sent. This letter is blunter and 
less informative. It states that no reply to the first letter has been received 
and asks the person "to contact our office immediately" so that 
"satisfactory repayment arrangements may be obtained" or to forward "a 
cheque for the amount indicated". 

A further two weeks without any response results in the sending of a 
third form letter. Also blunt, this letter provides even less information 
concerning repayment and write-off possibilities. It states that: 

...there seems to be no alternative for us except to place this account in the 
hands of our collection experts. 

Unless we receive your cheque or money order within ten days, we shall 
be forced to take other collection action to enforce payment. 

Strangely,  , collection officials are not instructed to tailor these letters to 
the particular circumstances of individual cases, although some officials on 
occasion do so. This means that the recipient of an overpayment that 
occurred because of an error or oversight of the UIC, or a person who was 
unaware at the time of receipt that the amount in question was an 
overpayment is likely to receive the same collection letters and be subjected 
to the same collection techniques as persons who received overpayments due 
to their own intentional misrepresentations. 

If there is no response to the third letter, collection officials have 
several courses of action to follow, depending on the amount outstanding. If 
it is $25 or less, the collection unit supervisor may decide to write to the 

person if his current employer is known, indicating that the UIC is aware of 

the person's employment, giving him a further opportunity to repay and 
stating that garnishment could otherwise be a possibility. The normal 
practice, however, is not to initiate garnishment or Federal Court 
proceedings for such small amounts. The supervisor's decision to write in 
such instances is guided by the amount of the overpayment and "any other 
pertinent facts". If the supervisor decides not to write and nothing is known 
about the person's employment, no further collection action is taken. After 
twelve months, the Commission then considers whether to write off the 
outstanding amount. 

For amounts greater than $25, available actions are best viewed as 
preliminary to garnishment or Federal Court action and will be described 
later in connection with these. The first steps in collection may lead to a 
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voluntary repayment agreement. They may also be delayed by the person 
appealing the decision on which the overpayment is based. An appeal 
automatically postpones the sending of the second and third collection 
letters for a 30-day period in order to await the decision on the appeal that 
could erase the overpayment completely. 

b) Voluntary repayment agreements 

Ideally, the person considered to owe an overpayment will recognize 
his liability and repay the amount outstanding in one lump sum. This 
approach may not be possible for people with limited financial resources. 
Recognizing this, the UIC accepts arrangements that spread repayments 
over an acceptable period of time. What is acceptable is very much left to 
the discretion of district collection officials. UIC procedures instruct them to 
use "good judgment on the debtor's ability to repay". The factors 
considered in assessing this ability are: 

• monetary resources 

• domestic responsibilities and other commitments 

• amount outstanding 

• negligence in making earlier repayments 

• the cause of the overpayment (was fraud involved?) 

Collection officials are instructed to watch the costs of collection and to 
keep the period of repayment short relative to the amounts and "current 
circumstances". They are also told to avoid instalment arrangements that 
extend beyond two years and to be aware of statutory limitation periods. The 
impact of these on agreements will be dealt with later. UIC procedures cover 
non-compliance with repayment arrangements. An NSF cheque is 
considered to be non-compliance. The person is first telephoned and then, if 
necessary, is sent an appropriate collection letter. If there is no satisfactory 
response, the person is working and the employer known, then garnishment 
is considered. Federal Court action may occur in the appropriate situations. 
Should the person become eligible to receive benefits, the agreed weekly 
amount of repayment will continue unless the overpayment was caused by 
his fraud. Once collection action has reached the stage of issuing a writ of 
execution to the sheriff, instalment payments may no longer be authorized 
by collection officials. 

Like other methods of collection, however, voluntary arrangements are 
only possible if the person considered to owe an overpayment can be 
located. 
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c) Locating overpayment "debtors" 

A significant proportion of the time of collection officials is occupied 
by efforts to locate ex-claimants and to gather information about 
employment and financial situations. If officials consider available 
information to be an inadequate basis for deciding how collection should 
proceed, if at all, they may then use commercial credit information services. 

Officials are instructed not to reveal information in credit reports to the 
people concerned. Nor are they to publicize in any way the fact that the UIC 
uses commercial agencies to obtain information foi its collection activities. 
The information obtained from such agencies usually includes current 
addresses, last known employment and income and assets assessments. The 
latter is normally used by regional collection officials when considering 
Federal Court action. 

d) Garnishment 

The Unemployment Insurance Act (sec. 80, made applicable to the 
collection of overpayments by sec. 112) gives the Commission the authority 
to initiate garnishment proceedings against persons it considers to owe 
overpayments. Normally, garnishment is used "with great discretion" 
when the person is employed and the employer's name and address are 
known, if the amount involved is greater than $25. It is also used against 
other income and personal bank accounts. Collection officials are instructed 
to give 

clue regard to the personal circumstances and attitudes of the debtor being 
aware that such action is potentially harmful to the reputation of the client. 

UIC procedures stress that the person affected must be "financially 
capable" and will not voluntarily accept a "mutually agreeable settle-
ment". UIC procedures spell out a list of requirements to be followed when 
initiating garnishment proceedings. But whether these requirements are in 
fact met depends very much on the responsible officials. The persons 
affected are not informed of what these requirements are. Garnishment 
becomes possible only if: 

• the "debtor" has been clearly notified of the reason for his indebtedness 
and his right to appeal; 

• all usual and reasonable means of communication with the debtor 
including letters, telephone and personal interviews (at a .inimum) have 
been exhausted; 

• a minimum of two registered or certified letters of collection have been 
sent (in addition to the registered or certified letter accompanying the 
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actual copy of the initial demand), and the normal minimum interval of 
10 working days has passed between each of these letters; 

O there has been no response from the individual or company to the 
attempts made by the Commission to contact the debtor to effect a 
mutually agreeable settlement; 

O a financial investigation reveals that garnishment will not cause undue 
hardship; 

O the responsible officials consider that garnishment is necessary because 
of the actions or inactions of the debtor and the debtor's financial 
circumstances; 

O when garnishment is commenced, a copy of the third party demand (sent 
to the employer, the bank, etc.) is sent simultaneously to the debtor. 

The use of garnishment is also restricted by a number of limitations or 
constraints imposed by UIC policies. It is doubtful that the persons whose 
wages, incomes or bank accounts may be garnished are aware of these 
constraints. Only internal controls within the UIC guarantee that these 
constraints will be respected. An important limitation on garnishment is that 
employers should not be asked to deduct more than 30% of the "debtor's" 
salary at any one time. Another prohibits the garnishment of joint bank 
accounts and limits the garnishment of personal bank accounts to a 
maximum of one-half of the account. 

Garnishment is withdrawn should the person affected agree to a 
satisfactory settlement — for example, mutually acceptable arrangements 
for repayment by instalments. Should the person lose his employment, 
garnishment ceases to be possible and the demand on the person's 
ex-employer is withdrawn. 

It would appear that the UIC's garnishment procedures work as fairly 
as any compulsory collection method can, provided the Commission has 
been able to inform the person affected about what is to happen and why. 
There have been situations where individuals found their limited bank 
account savings garnisheed at a time when these were the person's only 
financial resource because they did not know a bank account could be 
garnisheed or that the UIC would accept an instalment repayment schedule 
that recognized hardship and real capacity to pay. 

The Commission's concern that garnishment proceed fairly is reflected 
in the previously mentioned criteria and constraints it has laid down for 
administering officials. It also appears in the UIC's approach to situations 
when a gap in written communications of several months has occurred since 
the claimant was first warned about the likelihood of garnishment. In such 
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instances, officials are instructed to give a further opportunity to repay or 
arrange repayment before initiating garnishment. 

Another indication of the UIC's concern appears in letters sometimes 
sent to persons whose wages are being reduced by 30% for garnishment 
purposes. The letter states that should the deduction be considered 
excessive, "in all likelihood more satisfactory arrangements can be made". 

In line with the UIC's approach to garnishment as a "last-resort" 
collection method, is the Commission's acquiescence to employers 
suggesting to employees owing overpayments that voluntary repayment be 
made. Such a suggestion, if taken up, saves the employer the administrative 
work involved in garnishment proceedings . 

Yet, fairness and avoiding hardship sometimes conflict with the 
responsibilities for repayment laid down in the Act. For example, 
garnishments are temporarily suspended during an appeal. The letter 
notifying the employer of such a suspension because of an appeal to the 
Umpire also indicates that should the affected employee resign from the 
company,  , "all monies due (him) must first satisfy the garnishment". While 
this statement properly enunciates a responsibility of employers imposed by 
the Act, it does not take into account the circumstances of the resignation 
and the financial capacity of the individual employee. 

Ordinary garnishment procedures do not apply to federal and provincial 
government employees. As a result, special procedures have evolved, at 
least for the former. In such case, the person involved is both a Crown 
debtor for the overpayment and a Crown creditor for remuneration. 

Where a federal government employee has not repaid an overpayment 
claim or been willing to direct that the amount owing be covered by a 
reduction in remuneration, recovery action can be instituted under the 
Financial Administration Act,  sec. 95(1). This requires confirmation by the 
Department of Justice that there is a debt owing, and then a request by the 
UIC to the Treasury Board that this Act be invoked. 

The factors considered are whether or not any fault on the part of the 
employer Department contributed to the existence of the debt, whether there 
will be any "adverse repercussions" for the Department required to effect 
recovery,  , and whether the rate and amount of recovery is reasonable and 
will not cause undue hardship. 

UIC procedures require that the decision to ask the Treasury Board to 
invoke the Financial Administration Act be supported by detailed reasons 
for the overpayment, confirmation that the Department or agency employing 

111 



the person has been contacted and has no "justifiable objection" and that a 
credit report by a commercial agency indicates that the person affected will 
not be caused undue hardship by the contemplated reduction in 
remuneration. 

Similar procedures do not exist for provincial government employees. 
Some provincial governments do, however, suggest to their employees who 
owe overpayments that repayment should be made, if asked to do so by the 
Commission. 

e) Federal Court action 

On occasion, garnishment may not be an effective remedy for 
recovering overpayments. For people who are self-employed, or un-

employed, and reject voluntary arrangements for repayment, the only 
collection method that might be effective is Federal Court action. 

Like garnishment, Federal Court action is viewed as a "last-resort" 
collection method by the Commission. Its use is tempered by UIC policies 
that stress that due regard must be paid to the "personal circumstances of the 
debtor" (another restatement of the UIC's concern about its collection 
methods causing undue hardship). The decision to initiate Federal Court 
action is taken at the regional level although certain constraints may be 
imposed by headquarters officials. 

The basis for this method of collection is set out in the Unemployment 
Insurance Act (sec. 79, made applicable to the recovery of overpayments by 
sec. 112). It allows the UIC to recover the amount owed to it by the forced 
sale of the assets of the overpayment "debtor". The mere production of a 
certificate of the responsible minister to the Federal Court stating that an 
amount is owed and that thirty days have expired since payment fell due, 
results in its registration by the Court. Once registered, the certificate can be 
enforced as a judgment obtained for a debt in the amount specified plus 
interest to the day of payment. 

UIC procedures indicate the circumstances where Federal Court action 
may be appropriate. In general, the person affected should be financially 
able to bear the method's application, and would not agree to a mutually 
acceptable agreement for repayment. No other method of recovery should be 
available and the amount involved should be more than $100. Other factors 
involve: 

0 the clear notification to the person of the reason for the repayment and 
his right to appeal; 
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• the exhaustion of all usual, reasonable methods of communication; 

• a lack of response to letters or other communication suggesting that a 
voluntary settlement could be negotiated; 

• a "financial investigation" that reveals that Federal Court action will 
not cause undue hardship; and 

• a minimum of two collection letters sent ten days apart. 

The Commission has also placed a number of constraints on the use of 
Federal Court action. Persons aged seventy or more are immune. The UIC 
itself must approve the sale of real property under an execution. Even 
personal goods or chattels cannot be attached without the written consent of 
a very senior official. 

The procedures used for Federal Court action allow affected persons to 
avoid the final consequences of this method — a sheriff's sale of their 
property — virtually up to the last moment. Persons are first notified of the 
beginning of Federal Court action and given fourteen days during which 
time the UIC indicates that it will accept payments or make suitable 
arrangements for instalment payments. Following this, if an amount is still 
outstanding and no arrangement has been made, certification of the debt in 
the Federal Court occurs and the "debtor" is notified that the Court has 
issued a judgment against him. 

Once again, a period of time follows — 21 days this time — when the 
UIC continues to be willing to accept repayment and make instalment 
arrangements. "Debtors" are told, however, that part payment will not stop 
Federal Court proceedings. 

The next step of the process is execution in the normal way that 
judgment debts are executed, or rather, collected. Up until the time the 
appropriate sheriff has been passed what is known as the writ of execution, 
the UIC will accept instalment arrangements. Execution will be delayed for 
three weeks if the debtor requests the opportunity to make instalment 
payments. But once the sheriff has the writ, offers of repayment must be 
made to him, not to the UIC. If disposal of the "debtor's" personal assets 
do not realize enough to liquidate the amount owed (which by then includes 
the costs of execution), and the "debtor" owns land, then it is possible that 
this could be sold by the sheriff too. The UIC's practice, however, is to 
renew judgments and register them against title until the debtor sells the 
property, at which time the judgment must be honoured. 

Federal Court action is an extreme collection method that is not used 
frequently by the UIC. When it is, however, it appears that the responsible 
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officials use the method fairly and reasonably although it is not certain that 
the person affected always has an adequate understanding of the method, its 
effects on him and the options available to cope with it. 

4. Limitation periods 

All collection methods of the UIC are affected by limitation periods 
imposed by sec. 49(4) and 57(1) and (5) of the Act. Determination and 
notification of the overpayment must, under sec. 57(1), occur within three 
years of the overpayment. The liability is deemed, under sec. 57(5), to have 
arisen on the day the overpayment is notified to the claimant. Collection 
must be commenced within 36 months of the date on which the liability for 
the overpayment arose, or if the Commission "is of the opinion that" the 
overpayment arose because of a false or misleading statement made by the 
claimant or any person on his behalf, within seventy-two months of this 
date. The combined effect of these provisions is that the UIC has six years 
(nine years in case of false or misleading statements) to recover an 
overpayment. 

All collection methods, with the exception of Federal Court action, 
must also terminate within these periods of time. Federal Court action 
converts a debt to a judgment that is not affected by these limitation periods 
so that execution can occur after the applicable period has terminated, 
provided conversion (certification of the debt) occurred before. 

Voluntary agreement to repay overpayments, and indeed voluntary 
payments without formal agreement, are considered by the UIC to be 
acknowledgment of indebtedness sufficient to bypass the limitation periods 
set out by the Act. When recoupment or garnishment is occurring, and the 
end of a limitation period may prevent full recovery using these methods, 
UIC officials are instructed to attempt to convince the person affected to 
complete repayment voluntarily, or to accept an agreement to repay that in 
some instances could include an express waiver of the Act's limitation 
periods. 

One trusts that the internal controls on UIC officials are effective in 
coping with over-zealous attempts to achieve full recovery before the 
expiration of limitation periods without assessment of possible undue 
hardship. 

C. Writing off overpayments 

The authority for writing off overpayments and the basic criteria 
governing write-offs have been described earlier. Regional officials decide 
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whether amounts should be written off and are guided in doing so by special 
UIC policies. Some of these are easily applied and do not involve discretion. 
For example, write-offs are possible if the person oWirig the amount is 
deceased or a discharged bankrupt, or an undischarged bankrupt, when the 
final dividend has been received and the trustee discharged. Other write-off 
policies consider the amount involved, the time it has been outstanding, the 
"debtor's" responsibility for the overpayment (if false statements, fraud, 
misrepresentation were involved) and the undertaking of reasonable 
collection efforts. These may be summarized as follows: 

Amount 	Write-Off Treatment 
$1-5 	— automatic write-off if the person is not receiving benefits 
$6-25 	— write-off after one year, minimum of two collection letters 

and attempt to ascertain if person employed 
$26-50 	— write-off after one year normally, or three years if fraud 

involved, minimum of four collection letters, check of at 
least three sources for location of "debtor" 

$51-100 	— write-off after one year normally, or three years if fraud 
involved, provided reasonable collection efforts have been 
made and failed 

$101-200 	— write off after two years normally, or six years if fraud 
involved, provided reasonable collection efforts have been 
made and failed 

over $200 	— write-off after three years normally, or six years if fraud 
involved, provided reasonable collection efforts have been 
made and failed 

Two policies allow write-offs that, to a considerable extent, leave the 
decision to the discretion of the responsible UIC officials. Write-offs are 
possible if the amount is uncollectable or if repayment would result in undue 
hardship to the "debtor". The treatment of various outstanding amounts 
described above is the normal approach to uncollectable accounts but it 
appears that a write-off could occur earlier if the UIC decides the amount 
involved will never be recovered. 

Assessments of undue hardship seem to be fairly subjective although 
UIC policies do attempt to define what undue hardship means. To qualify 
for a write-off based on undue hardship, a person should demonstrate that he 
is either incapable of working in the future or capable only of limited 
employment. Furthermore, the person should have a supporting letter from a 
medical doctor, a lawyer or a welfare official. 

Another internal check on write-offs, particularly those involving 
hardship, is the UIC's auditor who in the past has asked for additional 
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Criteria 

Hardship 
Limitation period 
Deceased 
Uncollectable 
$26-100 (Non-fraud 1 year) 
$26-100 (Fraud 3 years) 
$6-25 (1 year) 
$101-200 (Non-fraud 2 years) 

Amount Written off 

$363,188 
192,793 
124,116 
93,543 
33,999 
32,367 
24,650 
7,287 

documentation to substantiate such write-off decisions. Suggested documen-
tation included communication from welfare agencies, Benefit Control 
Officers, CPP administrators and financial institutions. 

Observations in two regions indicate that UIC treatment of the undue 
hardship criterion for write-off varies and is not restricted to situations 
covered by Commission policies. Nor are the operational criteria for 
write-offs widely known. There does not appear to be any uniform UIC 
policy for informing people of the UIC's discretion to write off 
overpayments. 

UIC statistics on write-offs for the first nine months of 1974 indicate 
which are in practice the most important criteria. 

Total write,offs for the period amounted to $899,214, while the total for 
1975 was $2.6 million, a substantial increase. 

D. Overpayments and appeals 

While the decision on which an overpayment determination is based 
may be appealed, the overpayment by itself, as has been previously pointed 
out, cannot be appealed. This is confusing to claimants, particularly when 
an overpayment has been caused solely by the Commission's delay or 
oversight and there is no decision that can be appealed. 

Appellate tribunals — Boards of referees and the Umpire — have no 
authority to waive or write off overpayments. They are, as a result, 
sometimes placed in the situation of agreeing with the decision on which the 
overpayment is based, but not agreeing with the determination of the 
overpayment, or the amount of it, or the UIC's decision not to write the 
amount off. This can lead, in some cases, to what can be seen to be a certain 
stretching by Boards of referees to overturn UIC decisions in order to avoid 
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possible hardship to appellants resulting from the collection of large 
overpayments. 

Umpires, on the other hand, have clearly stated in a number of 
decisions that under the Act, it is the Commission that decides whether 
repayment can be foregone, and not Boards of referees and Umpires. It 
would, however, appear to be inevitable that appellate tribunals will be 
affected by cases involving large overpayments, and honest, unemployed 
appellants with significant financial responsibilities and limited resources. 

Although Boards of referees cannot alter overpayment determinations 
directly, they are invited by the Commission to make known their views, 
reasoning and recommendations on write-offs in particular cases. These are 
not to be included in the Board's decision but are forwarded separately to the 
appropriate UIC official. Appellants, it would appear, are not informed of 
such communications, and usually tend to be confused about the jurisdiction 
of Boards over overpayments. 

Overpayment issues were involved in some 38 of the 101 appeals we 
observed. In fact, the determination of an overpayment and the automatic 
use of recovery methods like recoupment and tax reversal appear to be a 
definite factor encouraging appeals. 

Section 3: SANCTIONS 

This section deals with what might be called the penal law of 
unemployment insurance. The Unemployment Insurance  Act,  in common 
with many other administrative law statutes, contains a number of 
substantive and procedural rules with prohibitive implications; in other 
words, they are designed to sanction certain departures from the legal order 
created for the implementation of the unemployment insurance scheme. 
Some of the actions prohibited by this legislation have to do with the 
deduction of premiums, while others — and these are the ones in which we 
are interested here — have to do with the payment of benefit. Some of the 
latter are the actions of employers, the effect of which is to deprive 
claimants of benefits to which they are entitled; others are the actions of 
claimants attempting to obtain benefits to which they are not entitled. 

The sanctions provided for by administrative penal law (i.e. by all the 
prohibitive provisions contained in administrative statutes) are of two types. 
Sanctions of the first type are, by their nature and effects and the way they 
are imposed, identical with the sanctions in general criminal law; they are 
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indeed criminal  sanctions.  The other type is particular to administrative 
penal law. It is not aimed at anti-social behaviour, but rather at guaranteeing 
the proper operation of the administrative machinery. In contrast to most 
criminal law sanctions, they may only affect the offender's property, 
thereby excluding any limitation of his personal freedom. Their enforce-
ment, moreover, is exclusively the responsibility of the administrative 
authority: the criminal courts are not involved and the involvement of the 
civil courts is limited to a subsidiary role. These are the administrative 
penalties.  

This section is therefore divided into two  parts, the first of which deals 
with administrative penalties and the second with criminal sanctions. 

A. Administrative penalties 

For our purposes, we need study three aspects of the administrative 
penalties provided for in respect of benefits by the Unemployment Insurance 
Act. First we shall examine the legislative basis and the nature of these 
penalties, then we shall describe the procedure by which they are imposed 
and finally we shall analyse the machinery which enables the UIC to recover 
the amount of the penalty. 

1. Basis and nature of administrative penalties 

The system of administrative penalties with regard to unemployment 
insurance benefits is based on sec. 47(1), which reads as follows: 

47. (1) Where the Commission becomes aware of facts that in its opinion 
establish that a claimant or any person on his behalf has knowingly made a 
false or misleading statement in relation to any claim for benefit, the 
Commission may impose a penalty upon that claimant not greater than an 
amount equal to three times his weekly rate of benefit. 

The behaviour which this section is intended to prohibit is not 
technically termed an offence. There is therefore no need here to apply sec. 
27 of the Interpretation Act, R.S.C. 1970, c. I-23, which would bring into 
play, as an alternate source of law, the procedural provisions of the Criminal 
Code.  The section merely contemplates an administrative violation, the 
penalties for which are entirely defined by the Unemployment Insurance 
Act.  

The elements of this violation are nevertheless to a certain extent 
analogous to those of an offence in the criminal law sense. The violation 
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contains a factual element (the false or misleading statement in relation to a 
claim for benefit made by a claimant or by any person on his behalf) and a 
mental element (the knowledge on the part of the person who made the 
statement that it was false or misleading). 

As far as the identity of the violator is concerned, it is worth noting that 
the false or misleading statements must have been made by the claimant or 
by someone acting on his behalf. The employer or any other person cannot 
therefore be liable to administrative penalties with regard to statements 
designed, for example, to deprive the claimant of benefits to which he would 
be entitled. Such statements could only give rise to criminal proceedings 
under sec. 122 of the Act. 

The administrative nature of the penalties provided for under sec. 47 is 
quite apparent from the conditions under which they are imposed. The UIC 
not only has the power to establish the existence of elements that constitute a 
violation (". . . the Commission becomes aware of facts that in its opinion 
establish that . . . "), but also to decide if, once the presence of such 
elements has been established, a penalty should be imposed on the claimant. 
This power to assess the desirability of imposing a penalty enables the UIC 
to take into account such aspects as mitigating circumstances (such as the 
claimant's financial insecurity at the time when he made the false or 
misleading statements) or administrative considerations (such as the 
unlikelihood of actually recovering the amount of the penalty). 

The only penalties that may be imposed under sec. 47 are monetary 
ones. The Act stipulates that they must take the form of fines, with the 
amount being set by the UIC within the statutory limit of three times the 
claimant's weekly rate of benefit for each offence. 

Sec. 47(2) further stipulates that these penalties are alternatives,  that is 
to say, they cannot be imposed in addition to criminal sanctions imposed for 
the same action. The administrative authority therefore has a choice of 
sanctions open to it: as we shall see later, false or misleading statements 
made by a claimant or a person on his behalf in relation to a claim for benefit 
also constitute an offence which is punishable under sec. 121(1)(a) and (b). 
Sec. 121(2), moreover, again prohibits the imposition of cumulative 
sanctions. 

We have mentioned on a number of occasions the authority granted to 
the UIC under sec. 57 to reconsider any decision in the claimant's favour 
within 36 months of the last payment of benefit and reclaim money to which 
the claimant was not entitled. Sec. 47(3) sets the same time limit for the 
imposition of penalties, although the point at which the grace period starts is 
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not necessarily the same. The period begins on the date of the first or last 
illegal payment, depending on whether the false or misleading statement 
was made initially (for example, in the application for benefit) or was 
repeated periodically (such as in the "claimant's reports"). It should, 
furthermore, be noted that the time limit prescribed for administrative 
penalties (36 months) is appreciably shorter than that for criminal sanctions 
(five years, cf. sec. 111(1) and (3) and 83(4) ). In cases where the UIC has a 
choice between the two types of sanctions, the choice is available for three 
years only, after which only criminal penalties may be imposed. 

The UIC has compiled a number of criteria to be applied if there is a 
choice between imposing administrative penalties or criminal sanctions. The 
criteria themselves are most illuminating about the way in which the UIC 
regards the two types of sanctions. 

The guidelines drawn up by the UIC regarding penalties state that, in 
principle, false or misleading statements in relation to a claim for benefit 
constitute an offence subject to prosecution under sec. 121 and 124. 
According to this document, the administrative penalties provided for under 
sec. 47 become applicable only " where there are mitigating or extenuating 
circumstances". Criminal sanctions would therefore appear to be the rule 
and administrative penalties a departure from the norm for the benefit of 
claimants whose responsibility seems extenuated by their own particular 
situation (specifically where health, financial or family reasons are present). 

This theoretical position illustrates the importance of the method of 
calculating the penalty and the "ceiling" set by the Act (three times the 
weekly rate of benefit). The principle of imposing administrative penalties 
on claimants whose responsibility is mitigated would be thwarted if the 
UIC's power to set the amount of the penalty allowed it to penalize such 
offenders more severely than would a criminal court under the provisions of 
sec. 124. The guidelines therefore specify that the amount of the penalty 
must not exceed the average fines imposed by the courts for a comparable 
number of similar offences. 

The guidelines on penalties are not very explicit about which aspects of 
the claimant's situation may constitute mitigating circumstances justifying 
the application of sec. 47 instead of prosecution. They simply tell the Agent 
II  to take into account the claimant's motives. After describing the case of a 
claimant who would have made false declarations in order to obtain through 
unemployment insurance the money needed to pay large medical expenses 
incurred by himself or a member of his family, the guidelines say that the 
presence of a "good" motive might constitute mitigating circumstances. 
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The UIC Manual (sec. 501.3.7) specifies as mitigating circumstances 
the claimant's lack of knowledge of some of his obligations; a mistake on 
the part of the claimant as a result of inaccurate information provided by an 
officer of the UIC (indeed, in such a case, the UIC would refrain from 
imposing any sanction at all); the state of his health, either at the time the 
statement was made or at the time when the UIC intends to prosecute; his 
age (in the case of very young or very old violators, whose reputations may 
suffer serious damage as a result of a criminal trial); an advanced state of 
pregnancy (which may make it advisable to postpone the prosecution or 
impose an administrative penalty instead). 

The BCO's Training Guide (p. 101) lists similar considerations, based 
on the premise that "Resort should be had to Section 47 instead of 
prosecution whenever, as a result of the claimant's personal circumstances, 
the effect of prosecution would be more severe than is desired". In addition 
to stressing the need to protect the reputations of very young and very old 
claimants, and to make the claimant, rather than his family, bear the burden 
of the penalty, the Guide advises BCOs against recommending prosecution 
when the claimant would as a result lose his present job or when prosecution 
would impede his return to his particular field of employment (with the 
obvious exception of cases where the claimant's job requires a high degree 
of honesty and integrity). 

The UIC Manual suggests that recourse be had to administrative 
penalties, even though the seriousness of the violation would justify 
prosecution, when there is doubt about the availability of essential witnesses 
or when the cost of having them appear at the trial would be 
disproportionately high. The guidelines, on the other hand, recommend that 
officers responsible for the decision should not avoid prosecution merely in 
order to save time and money if there are sufficient grounds to assume that 
the claimant's guilt could be conclusively proven. Furthermore, the Manual 
stipulates that, "In some cases it will be desirable to proceed to prosecution 
despite apparent excessive costs involved, particularly if it is felt that the 
prosecution will have a deterrent effect on the community at large, will 
substantially correct a critical violation situation, or if a large number of 
flagrant offences are involved". In short, then, the UIC does not rule out the 
recourse to criminal sanctions, regardless of the cost involved, if it considers 
it advisable to make an example of a claimant. 

The UIC's 1974 statistics give some idea of the use of administrative 
penalties as compared to the use of criminal sanctions. During the year, the 
UIC imposed 22,747 penalties under sec. 47. That figure amounted to 8.6% 
of cases where benefit control had resulted in the claimant being disentitled 
or disqualified. During the same period, the UIC brought only 924 
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prosecutions against claimants; this was only 0.3% of all disentitlements and 
disqualifications imposed following benefit control. Only a portion of the 
prosecutions were in relation to offences under sec. 121(1)(a) or (b), which 
covers the same situations as sec. 47. We can conclude from this that the 
UIC prefers the use of administrative penalties by a wide margin. The 
Commission of course benefits from the simplicity, speed and economy of 
the procedure, but so do the claimants themselves, if one can put it that way! 
All other things being equal, they are better off with a penalty that leaves no 
stain on their reputation or on their record. Monetary advantages are also 
involved for claimants, since the average penalty amounted to $81.50 in 
1974, as against an average fine of $257.00 imposed by the courts following 
prosecution of claimants during that year. 

The use of administrative penalties, moreover, would appear to be on 
the increase, judging by the revenue derived from penalties in the UIC's 
financial statement. The annual total collected under the old Act was 
considerably less than $200,000, whereas in 1973 and 1974 it was 
substantially in excess of $800,000. This is, however, still a long way from 
making the administration of the scheme self-financing through penalties... 

2. Imposition of administrative penalties 

The procedure for imposing the penalties provided for under sec. 47 
begins where the benefit control procedure ends, with the report of the 
Benefit Control Officer. As we described in the first section of this Chapter, 
it is the responsibility of the BCO to recommend sanctions — criminal or 
administrative — that he considers appropriate in the light of his 
investigation. We have also seen how, when the BCO recommends the 
imposition of administrative penalties, the claimant's file, supplemented by 
the investigation report (renamed since July 1975 interview report), is 
forwarded to the Agent II responsible for it. 

The BCO must justify his recommendation, or at least bring to light all 
the factors which are likely to influence the Agent II's decision. In 
particular, he must indicate any extenuating circumstances which make him 
feel that administrative penalties would be preferable to criminal sanctions, 
or which lead him to recommend a penalty less severe than the maximum 
established by sec. 47(1). He must also have established the extent to which 
the claimant or the person acting on his behalf was aware of the false or 
misleading nature of his statements. 

It is the responsibility of the Agent II to decide, on the basis of this 
information, whether to impose a penalty and to determine the amount. In 
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principle, the Agent II will impose a penalty only if the BCO recommends 
that this be done. The Agent II does, however, fairly frequently moderate 
the severity of the penalty recommended by the BCO in the light of his own 
assessment of the file and the claimant's circumstances. He may even decide 
against the imposition of a penalty despite the BCO' s recommendation. 

As at the other stages of the procedure, the Agent II's decision is his 
alone. His autonomy is nevertheless limited by the UIC's guidelines, which 
not only force him to adhere to certain criteria which must be applied 
uniformly throughout the country, but also compel him to obtain the 
approval of his District Manager for any penalty above $500. 

In weighing his decision whether to impose penalties, the Agent II must 
take into account the extent to which the person who made the statement was 
aware of the false or misleading nature of the information he was providing 
to the UIC. He is authorized to conclude that the claimant was acting in bad 
faith not only when this is admitted by the person concerned or borne out by 
witnesses, but also when it may be assumed that the claimant was correctly 
informed on the basis of his possession of or access to the necessary 
documents. 

The Agent II must also appraise the motives of the author of the false 
statement. In many cases, the claimant's real intention was not to defraud 
the UIC in order to obtain benefits to which he was not entitled, but to 
ensure a minimum of material security for his family, often under rather 
difficult circumstances. In extreme cases, this type of situation may lead the 
Agent II to forego the imposition of any penalties under sec. 47, requiring 
the claimant merely to reimburse the overpayment. In such situations, this is 
often a severe enough penalty. 

In his assessment of the degree to which the claimant acted with 
deliberate intent, the Agent II must also take into account the flagrancy with 
which the facts were distorted. When the behaviour of the person concerned 
can apparently not be explained by lack of knowledge, negligence or 
financial insecurity, the conclusion is inescapable that there was deliberate 
intent on his part to defraud the UIC. 

When the case involves non-disclosure of earnings received during the 
benefit period, the Agent II is urged to weigh the amount of such earnings in 
considering an appropriate penalty. A claimant who has concealed the fact 
that he has regularly been receiving a full salary will be treated more 
severely than one who has neglected to report occasional small amounts. 

When he has reached a decision on whether to impose a penalty and the 
severity of it, the Agent II proceeds to calculate the penalty. The UIC's 
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guidelines with regard to administrative penalties make a distinction for this 
purpose between light, medium and heavy penalties. In principle, light 
penalties are applicable when not more than three offences have been 
committed; four or five offences rate a medium penalty and a heavy penalty 
is imposed for six or more offences. As we have discussed, however, the 
severity of the penalty does not depend solely on the number of offences: the 
BCOs and Agents II vary the severity of their respective recommendations 
and decisions according to the claimant's overall situation and state of mind. 

Penalties are calculated by multiplying: 

O one quarter of the claimant's weekly benefit rate for a light penalty; 

o half the claimant's weekly benefit rate for a medium penalty; 

O the claimant's weekly benefit rate for a heavy penalty; 

by the number of offences. 

While the guidelines allow these rules to be broken only for the purpose 
of reducing the amount of the penalty, for which the express authorization of 
the District Manager is required, they stress the importance of uniformity in 
the UIC's practices on such a sensitive issue. 

In practice, therefore, penalties stay well below the maximum amount 
set by sec. 47 of the Act. While this section allows the imposition, for each 
false statement, of a penalty as high as three times the weekly rate of 
benefits, the guidelines use the number of such false statements as the basis 
for distinction between "light", "medium" and "heavy" penalties, and set 
the maximum penalty, for each false statement, at an amount equivalent to 
one week of benefits. Where, for instance, the UIC has found out five false 
statements, the maximum penalty allowed for under the Act would be fifteen 
times the weekly rate of benefits, while under the guidelines it would only 
amount to two and a half times that rate. 

The decision to impose penalties under sec. 47 is subject to review by 
the appeal tribunals in the same way as the Agent II's decision regarding the 
claimant's entitlement to unemployment insurance benefits. The claimant is 
therefore entitled to dispute the decision before the Board of referees and 
subsequently before the Umpire. He may do so either as a subsidiary 
consideration in an appeal against a decision regarding his entitlement to 
benefit or directly, without disputing the substantive decision against him. 
In the latter case, he will normally assert that his statements, although 
incorrect, were made in good faith, or at least that his degree of 
responsibility was mitigated by the state of his health or his financial 
obligations. 
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In three of the cases in our sample of 101 appeals to the Board of 
referees, the claimant was disputing the penalty imposed on him. The Board 
upheld one of the penalties and the other two were overturned on the 
grounds that the claimant had apparently acted in good faith. Our sample of 
94 appeals to the Umpire contained two cases where the claimant was 
contesting an administrative penalty. In one case the penalty was upheld, in 
the other it was overturned. 

3. Recovery of penalties 

Sec. 49(2) stipulates that the amount of the penalties imposed under 
sec. 47 is a debt due to Her Majesty in the same way as benefits to which the 
claimant is not entitled, and is therefore recoverable before the Federal 
Court or any other court of competent jurisdiction. The time limit for 
recovery, which is 36 months for all debts recoverable under the 
Unetnployment Insurance Act, is extended as an exception up to 72 months 
in the case of administrative penalties (sec. 49(4)). 

The inclusion of penalties within the general system of debt recovery 
by the UIC goes further. In the same way as overpayments, the amounts 
imposed as penalties may be deducted from benefit payable to the same 
claimant (sec. 49(3)) or be written off by the UIC if they cannot be 
recovered or if their recovery would impose undue hardship on the claimant 
(sec. 58(i) of the Act and reg. 175). 

The procedure for recovering the amounts imposed as penalties is 
therefore identical with• that for overpayments (see section 2 of this 
Chapter). It should be recalled here that, under sec. 112(1) of the Act, the 
procedures under sec. 79 and 80 for the recovery of unpaid premiums 
(certification of the debts by the UIC, registration in the Federal Court and 
garnishment of moneys paid to the debtor by third parties) are applicable to 
the recovery of benefits and penalties. 

B.  Criminal sanctions 

We shall limit our examination of the system of criminal sanctions 
provided for in the Unemployment Insurance Act to a discussion of the basis 
for these sanctions in the legislation, followed by a description of the 
procedure for imposing them. Once the UIC has made a decision to request a 
court to impose these sanctions on an offender, the procedure followed 
conforms to that obtaining in general criminal law. We did not therefore 
think it worthwhile to describe it here. 
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1. Basis of criminal sanctions 

The Unemployment Insurance Act creates two types of offences. 

A genei'al provision (sec. 123), which applies in matters of premiums 
as well as of benefits, defines an offence as a contravention of the Act or the 
Regulations, failure to comply with any provision, or the delay or 
obstruction of an officer of the UIC in carrying out his duties under the Act 
or the Regulations. It should be noted that this provision gives the backing 
of criminal sanctions to the Regulations made under the Act as well as to the 
Act itself, and also that this coverage extends to the legitimate actions of the 
officers responsible for enforcing the legislation. It should also be noted that 
the extremely general nature of sec. 123 rules out any application of sec. 
115 of the Criminal  Code.  

To this general definition of offences corresponds a basic sanction, 
applicable in all cases where the Act does not provide for specific sanctions. 
This residual sanction consists of a maximum fine of $500, or imprisonment 
for up to six months, or both (sec. 124). 

The Act also defines a number of specific offences covering particular 
actions. The main provision in relation to benefits is sec. 121, which we 
have already discussed in the context of administrative penalties. The 
section prohibits the following actions: 

O false or misleading statements made knowingly in relation to a claim for 
benefit; we have described how such statements may alternatively be 
penalized by an administrative penalty if they are made by the claimant 
or by a person acting on his behalf: if they are made by another person, 
only criminal sanctions are applicable; 

O the furnishing of false or misleading information by a person who is 
required by the Act or the Regulations to furnish information to the UIC; 
where such information . concerns a claim for benefit and is provided by 
the claimant or a person acting on his behalf, such action may 
alternatively result in the application of administrative penalties; 

O the act of obtaining benefit byfalse pretences; 

O non-disclosure of certain facts, when this results in a false or misleading 
application or declaration; 

O the act on the part of a claimant of negotiating a cheque for benefits to 
which he knows he is not entitled; 

O failure to return cheques or amounts thereof to which one is not entitled, 
as required by sec. 50. 
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The first four of these offences (defined in paragraphs (a) through (d) of 
sec. 121(1)) could be characterized as constituting the prohibitive arsenal of 
benefit control, while the last two are more concerned with the recovery of 
improperly drawn benefits. In fact, in the first four instances, it is irrelevant 
whether the claimant has actually received benefit as a result of fraudulent 
attempts, whereas in the latter two cases the claimant must at least have 
received a benefit cheque. In all cases, however, it should be noted that 
there is a mental or intentional element inherent in the offence, in other 
words, knowledge of the fraudulent nature of the act. 

Since no particular penalty is specified for these offences, the 
applicable sanctions are those provided for under sec. 124. 

Sec. 128 is also intended to prohibit certain actions designed to obtain 
illegally unemployment insurance benefits. It should be borne in mind here 
that, under sec. 125 and 126, the UIC is responsible for assigning Social 
Insurance Numbers (SIN) and issuing Social Insurance Cards. Anyone 
employed in insurable employment is assigned a SIN. The SIN system has 
assumed considerable importance in the organization of Canadian society, 
especially in the areas of taxation and social security. Its function within the 
unemployment insurance scheme is particularly crucial, since the processing 
of files and the payment machinery is based on this digital code. The 
Unemployment Insurance Act therefore prohibits: 

• knowingly applying for a second SIN to be assigned; 

• fraudulent use of another person's SIN; and 

• counterfeiting Social Insurance Cards. 

Offenders are liable to a maximum fine of $1,000 or imprisonment for up to 
one year, or both. 

A separate section deals with fraudulent activities on the part of 
employers (sec. 122). This section is intended to prohibit false or misleading 
statements or returns or the provision of false or misleading information in 
relation to the employment of any person in insurable employment, his 
earnings from such employment or the circumstances surrounding the 
interruption of such earnings. Offenders are liable to fines varying between 
$25 and $5,000. They may also be ordered to pay double the amount of any 
overpayment of benefits as a result of such false or misleading statements. 
Imprisonment for not more than six months may also be imposed in addition 
to these fines. 

Certain offences under the Criminal Code are also applicable in relation 
to unemployment insurance benefits. This is true particularly of falsifying 
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documents, which is prohibited under sec. 324 and 325 of the Critninal 
Code. Included amongst the actions to which these sections apply are the 
forgery of signatures on cheques and applications for benefit, the alteration 
of cheques, documents or forms and the fabrication of cheques. 

Prosecutions under the Unemployment Insurance Act must be laid 
within five years from the date of the action referred to in the charge (cf. 
sec. 83(4), which is declared applicable in relation to benefits by sec. 
111(1)). The procedure applicable to such prosecutions is that specified in 
Part XXIV of the Crinanal Code (summary conviction, cf. sec. 121, 122, 
124 and 128). 

2. Imposition of criminal sanctions 

As in the case of administrative penalties, the imposition procedure 
begins with the BCO's report. This report must be drafted with special care 
when it concludes that criminal prosecution is necessary. It must give an 
accurate account, not only of the facts established as a result of the 
investigation, but also of the evidence supporting each fact. The BCO must 
pay particular attention to the intentional aspect of the offence he believes he 
has uncovered, while at the same time noting the claimant's motives when 
they are likely to have a mitigating effect on his responsibility (for example, 
the desire to provide for his family's essential needs). 

A recommendation for administrative penalties by the .BCO does not 
affect the normal processing of the file, which is returned to the Agent II 
responsible for it, who decides on both the claimant's eligibility and the 
appropriateness of imposing a penalty. A recommendation for prosecution, 
on the other hand, involves the exclusion of the Agent II until a decision in 
principle has been made by the District Manager as to whether to prosecute. 

The BCO refers the file of a claimant against whom he has 
recommended that charges be laid to the Benefit Control supervisor, who 
examines the interview report. If he considers the recommendation 
unjustified, he may attempt to convince the BCO. If the BCO persists with 
his recommendation, the supervisor forwards the file to the District Manager 
with his comments. It should be noted in passing that the Benefit Control 
supervisor has the same power of review in cases where he feels it necessary 
to prosecute although the BCO has not recommended such action. 

The UIC has authorized District Managers to delegate their authority to 
decide on the advisability of prosecution to the Benefit Control supervisors. 
The recommendation to prosecute the claimant is therefore approved or 
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denied either by the Manager himself or by his representative. The Agent II 
is also notified of the decision, whereupon the file is returned to him for a 
decision on the claimant's eligibility. 

In all probability the Agent II will declare the claimant ineligible. His 
decision can of course be contested by the claimant before the Board of 
referees and subsequently the Umpire. The appeal initiates a legal procedure 
parallel to the criminal proceedings instigated by the UIC against the 
claimant. In view of the slowness of the procedure for an appeal to the 
Umpire (cf. Chapter 5, section 2), the proceedings against the claimant may 
come to trial before a final decision has been made with regard to his 
eligibility. There is thus a danger that an awkward situation will arise in 
which the claimant will first be found guilty by the criminal courts for 
having made, for example, false statements concerning his availability, and 
then have his availability recognized by the Umpire. Sec. 118 of the Act 
attempts to circumvent this danger by requiring the courts to defer their 
decision when a prosecution raises a question that has yet to be finally 
settled by the Commission or by the appeal tribunals with jurisdiction in 
matters involving benefit. In practice, it would appear that the courts 
sometimes disregard this section, as for example in CUB 3752. In this 
decision, the Umpire stated that, if the court did not take note of sec. 118 
and the accused failed to invoke it, it was the responsibility of the UIC to 
remind them of its existence. 

While the Agent II decides on substantive questions, the Benefit 
Control supervisor initiates the procedure which results in a trial. 'First he 
drafts the complaint in the manner specified in the Criminal Code (sec. 
111(2) of the Act), which he forwards to the regional Benefit Control 
Branch. The Regional Chief of Benefit Control solicits the opinion of the 
Regional Legal Counsel, whose approval is required before prosecution can 
be initiated. If the Regional Legal Counsel and the regional Benefit Control 
Branch, after considering the sufficiency and quality of evidence and the 
prima facie validity of the UIC's case in the light of UIC policy concerning 
prosecutions, concur in the decision to prosecute, the Benefit Control 
supervisor drafts the summary, lays the complaint, makes the necessary 
arrangements with the UIC's legal services for the trial, ensures that the 
BCO who conducted the investigation is available to testify at the trial and 
generally follows the case to its conclusion. When the decision has been 
handed down, lie also drafts a press release explaining the circumstances 
and the results of the prosecution against the defrauder for the information of 
the public. 

As we have already noted, during 1974 the UIC brought 924 
prosecutions against claimants, mainly for non-disclosure of earnings. On 
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the other hand, that same year the number of prosecutions against employers 
was only 10; they were all cases where the employer had allegedly failed to 
issue a claimant's Record of Employment. In either case, the average 
amount of the fine imposed by the court was about $250 (the prosecution 
resulted in a fine in about 90% of cases). This apparent imbalance in the 
application of sanctions for benefit fraud has given rise to some criticism of 
the UIC, especially from trade unions. These criticisms may well have 
contributed to bring about a tightening of benefit control measures aimed at 
employers, of which there has been evidence in 1975. Thus, the number of 
investigations concerning employers has risen from 3,000 in 1974 to nearly 
4,500 during the first ten months of 1975; however, during the same period, 
the number of prosecutions against employers only rose from 10 to 13. We 
have been informed, though, that the number of such prosecutions could be 
expected to have grown very significantly in 1976. 

130 



Title II 

THE REVIEW OF DECISIONS 

The starting point for the procedure that we are now about to describe is 
a decision by the UIC, which is normally made by an Agent II. This decision 
either denies a claim for benefit or witholds benefit, for a specific or an 
indeterminate period, either retroactively or for the future. Let us also 
assume that the claimant is not satisfied with this decision and wishes to 
challenge it before an appeal authority. We shall now examine what means 
are open to him to secure a review of the decision by an impartial referee and 
the procedural framework within which the appeal is heard. 

In theory, any member of the public who is dissatisfied with an 
administrative decision may apply to the originator of the decision for 
redress. This is known as internal review, in contrast to contentious review, 
which presupposes a confrontation between the claims of the member of the 
public and the decision of the administrative authority before a third party. 
Internal review exists in unemployment insurance law. Sec. 102 of the Act 
provides for it when the claimant presents new facts in support of a review of 
a decision. If the claimant merely disagrees with the decision without being 
able to justify his stand with additional facts, he may still apply to the Agent 
who made the decision and request that he reconsider it. The Agent may for 
greater certainty consult his superiors, but the absence of any organized, 
hierarchical appeal structure within the UIC means that the decision is his 
alone until the claimant applies for contentious review. 

The Unemployment Insurance Act provides for two degrees of 
contentious review. 
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The initial review authority is the Board of referees. Sec. 56, 91, 94 
and 102 govern the organization of that body and the manner of procuring its 
intervention, while sec. 114, 115 and 120 of the Act and reg. 178 to 182 
specify the procedure tliat is applicable before it. 

The unemployment insurance Umpire constitutes the second level of 
review. The extent of his jurisdiction and the way in which it is invoked are 
governed by sec. 92, 93, 95 to 100 and 102 of the Act. The applicable 
procedure is governed by sec. 101, 103, 114, 115 and 120 of the Act and 
reg. 167 and 183 to 186. 

There is in addition a third level of review based on the Federal Court 
Act. This consists of the common-law powers of judicial review, applicable 
to the decisions of lower courts and administrative authorities, and partially 
codified by the statute since 1971. The existence of this third level is 
recognized by sec. 100 of the Unemployment Insurance Act. Without going 
into the details of the law regarding judicial review, we felt it worthwhile to 
explain its application to unemployment insurance and to point out the 
rulings made by the Federal Court in this area. 

The description of the procedure applicable at each of these three levels 
of contentious review will occupy the first three chapters of Title II. In the 
fourth chapter we shall elaborate on one of the aspects of this legal 
procedure, the participation by and representation of claimants. 
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Chapter 4: Appeals to the Board of 
referees 

We shall apply the same analytical approach to each of the levels of 
review provided for in the Unemployment Insurance Act. We shall begin 
with a description of the review tribunal itself, its character, evolution, 
organization and activities. Then we shall examine the character, conditions 
and effects of the appeal process by which it becomes involved in the 
contested decision. Subsequently we shall describe the procedure followed 
before the tribunal. 

Section 1: THE BOARD OF REFEREES 

A. Nature and historical background 

The Boards of referees established under sec. 91(1) of the Act represent 
a further illustration of the tripartite principle. We have already drawn 
attention to the role of this principle in the composition of the 
Unemployment Insurance Commission itself and that of the Advisory 
Committee. A Board of referees is composed of a chairman and at least two 
members, divided evenly amongst two classes, "employers or representa-
tives of employers" and "insured persons or representatives of insured 
persons". The chairmen of Boards of referees are appointed by the 
Governor in Council and the other members are appointed by the UIC. We 
shall discuss the procedure by which they are selected later. 

Unlike, for example, a provincial Court of Appeal, the Board of 
referees is not a permanent body with a fixed number of members, any of 
whom may at any time be called upon to sit, generally as members of a 
bench of judges, to hear any case within the jurisdiction of the court. The 
Board of referees is constituted afresh, each time an appeal is lodged, from 
"panels" of members (one panel for each class of representative members, 
in accordance with the provisions of sec. 91(3) of the Act and reg. 178(1) 
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and (3), and à panel of chairmen). Strictly speaking, once a decision has 
been handed down the Board of referees ceases to exist. Further on we shall 
see the consequences of this system when, for one reason or another, a case 
must be resubmitted to the Board of referees. 

We have already discussed the justification for the representation of 
employers and employees in the context of the central units of the UIC. It is 
particularly significant that this principle has been applied to Boards of 
referees, since it gives employers and employees, who are both contributors 
to the unemployment insurance scheme, an opportunity to intervene directly 
in the process by which individual decisions are made. From the point of 
view of the UIC, this of course offers a means of legitimizing the 
administrative action entailed by the implementation of the scheme by 
associating with it representatives of the two sectors most directly 
concerned. Moreover, from the point of view of administrative procedure, 
the intervention at one stage of the procedure of a decision-making body 
composed of members of the public having, either as contributors or as 
beneficiaries, a financial stake in the propriety and legality of administrative 
decisions would appear to be an entirely positive feature. 

The interest represented here is that shared by both classes of 
contributors in the proper application of the Act. The tripartite character of 
this adjudicating body is not intended to reflect any opposition which could 
be assumed to exist between the claimants' interest in obtaining the 
maximum amount of benefit from the UIC and the employers' interest in 
denying all claims so as to reduce the amount of their contributions to the 
scheme, such confrontation being presided over by a "neutral" chairman 
who would hold the 'real power of decision. Although the composition of 
Boards of referees is reminiscent of that of arbitration boards, their function 
is entirely different. Instead of a contract, the Board of referees has to apply 
an Act and the attendant regulations. Indeed, even in the case of members of 
arbitration boards, the courts have constantly affirmed the existence of an 
obligation to impartiality. Mr. Justice Spence summarized the traditional 
position on this point in his minority decision in the case of General Truck 
Drivers Union v. Hoar Transport Co. Ltd., (1969) SCR 634, at 639: 

The function and character of a member of a Board of arbitration is exactly 
opposite to that of a representative or agent. It is of the essence of his duty that 
such a member must act impartially and under such duty he could not be a 
representative or agent of anyone, whether that party appointed him or not. 

This rule has even greater validity as regards the members of a Board of 
referees: they must consider the public interest as defined by Parliament 
after synthesizing the individual interests of both classes of contributors, 
and not the individual interest involved in the application of the law in a 
specific case. 
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Historically speaking, the Board of referees is an enduring institution in 
Canadian unemployment insurance law. This is proof, if not of its 
effectiveness, at least of its popularity. The modern Board of referees is the 
same as it was in 1940, when unemployment insurance was introduced in 
Canada (although it was then called the Court of referees). In fact, its roots 
go even farther back to the British National Insurance Act of 1911, (1-2 
Geo. V, c. 55). The system of Local Appeal Tribunals set up by that Act has 
survived both the 1946 and 1965 revisions of the British social security 
legislation. The responsibilities of Local Appeal Tribunals involve hearing 
appeals against decisions made by National Insurance officers. They are 
composed of three members appointed by the Secretary of State for Social 
Services, one of whom represents employees, another representing 
employers and non-employed insureds. Local Advisory Committees are 
entitled to propose the names of representatives, as are organizations 
representing employers and insureds — National Insurance Act, 1965, c. 
51, sec. 69 and 77. The third member, the chairman of the Tribunal, is 
almost always a member of one of the legal professions. 

B.  Present organization 

Since the Board of referees only comes in existence when there are 
appeals to be heard, it was impossible to specify the number of Boards in 
advance in the Act or the Regulations. These merely mention the existence 
of "panels" , explicitly in the case of the two classes of representative 
members (sec. 91(3)) and implicitly in the case of the chairmen (reg. 
178(3), which speaks of the selection of chairmen in rotation, which is 
clearly inconceivable except on the basis of a panel). The panels are 
established at the district level, so that in principle a number of persons, 
listed as members of one or the other of the three panels (chairmen, 
representatives of employers, representatives of employees) are attached to 
each UIC District Office. Exceptions to this rule are certain districts where 
the average number of appeals per month does not exceed six, and the 
metropolitan districts of Montreal and Vancouver, where panels have been 
pooled for the whole metropolitan area. In addition, the increase in the 
number of districts as a result of the UIC's policy of decentralization has 
meant that a number of recently established District Offices do not have 
their own referees yet. 

The average district thus has two or three chairmen and five referees on 
each of the two panels of representative members. The national total at the 
end of the third quarter of 1974 amounted to 201 chairmen, 411 
representatives of employers and 399 representatives of employees, making 
an overall total of more than 1,000 citizens involved in the operation of 
Boards. 
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Who are the members of the Boards of referees? No attempt has yet 
been made to compile a sociological profile of the Boards, and so we shall 
simply set down, duly hedged about with reservations, the impressions 
gained from observing a number of Boards of referees in several cities. The 
process of appointment which we shall describe later means that employees' 
representatives are in general either union officials or union militants. As far 
as employers' representatives are concerned, the majority are medium or 
small business men or managerial employees (usually in the personnel 
branch) of large corporations, although some members are officials of 
employers' associations. The chairmen form the most varied group, with 
lawyers accounting for some 5% of the total. The proportion of women in all 
three categories is probably no more than 10%, a figure which bears no 
resemblance to the percentage of women in the workforce or in the UIC's 
clientele. It is worth noting that in Great Britain the appeal tribunals are 
required, wherever possible, to contain a woman when the appeal is lodged 
by a woman. It should also be pointed out that the members of Boards of 
referees, and particularly the representatives, appear to hold office for very 
considerable periods of time. It is by no means rare to encounter a member 
who has served for twenty or twenty-five years or even longer. This has led 
to problems in adapting to the new Act. The turnover rate for chairmen, 
however, is considerably higher, since these are often men of importance on 
the local scene, whose availability is limited and whose professional activity 
does not bring them into daily contact with the unemployment insurance 
scheme and therefore does not stimulate their interest in the Board of 
referees. 

How are the members of Boards of referees selected? The procedure 
leading up to their appointment is fairly complex, requiring input from 
several sources both inside and outside the UIC. The procedure is, 
moreover, different when the appointee is a chairman or merely a member. 

When the management of a UIC District Office becomes aware of the 
need to institute the procedure for appointing a new chairman, either 
because of the death or retirement of the incumbent or because of an increase 
in the number of appeals, it informs the national headquarters through the 
Regional Office. The Secretary of the UIC in turn notifies the Minister of 
Manpower and Immigration, who alone is authorized to recommend a 
candidate's name to the Governor in Council. After consulting whomever he 
wishes (normally people active in his own political party in the electoral 
ridings included in the district), the Minister informs the Secretary of the 
UIC of the names he has selected. The UIC Regional Office then studies the 
candidates to determine whether they meet the requirements for the position. 
A UIC internal document lists these requirements: 

0 Secondary education 
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• Availability 

• Age under 70 (since the age limit is fixed at 75 under reg. 178 (2)) 

• Residence in the district for more than one year, less than 50 miles from 
the principal centre in the district 

• Language ability (in the official language(s) spoken in the district) 

• Knowledge of labour conditions in the region 

• Prominence 

• Intellectual capacity for legal work 

• Capacity for judgment, analysis and synthesis 

• Ability to write clearly and concisely 

• Ability to direct the work of the Board of referees 

• Impartiality 

Of these requirements, only the last is a sine qua non. As far as the 
remainder are concerned, it is enough if a candidate satisfies most of them. 
If the UIC finds unacceptable the only candidate put forward by the 
Minister, it will attempt to reach an accommodation with him, in which case 
it might be expected that the administrative authority will eventually .yield to 
the political authority. If the Regional Office approves at least one of the 
candidates proposed by the Minister, the Secretary obtains the opinion of the 
Unemployment Insurance Commissioners, after which the UIC's concur-
rence is transmitted to the Minister over the signature of the Chairman. 

When it becomes necessary to replace a member who has died, resigned 
or ceased to belong to the class of contributors which he represents (as for 
example in the case of a unionized worker who is promoted to a non-union 
management position), or to appoint a new member, the District Office 
notifies the Unemployment Insurance Commissioner who represents this 
class of contributors. The Commissioner requests nominations from 
organizations representative of employers or employees, as the case may be 
— usually the CMA or the CLC. When the organization in question is not 
sufficiently represented in the district, he consults first the District Office 
and then other organizations such as Chambers of Commerce, teachers' 
unions or, in Quebec, the CNTU or CSD. The Regional Office then verifies 
that these candidates meet the requirements of the position, which are the 
same as for chairmen, except that the requirement of impartiality is replaced 
by membership of the class of contributors to be represented. If the 
candidate is considered suitable, the Commission appoints the member on 
its own authority. 
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In contrast to the indefinite mandate of the chairmen (cf. sec. 91(2) of 
the Act), members are appointed for a stipulated period, which may be 
terminated at any time by the Commission (reg. 178(1)). The procedure for 
terminating the term of office of a chairman, a more serious matter, requires 
the intervention of the Minister and the Governor in Council. 

Once appointed, what kind of training do members of Boards of 
referees receive to enable them to perform their duties? In principle they 
receive a three-stage initial training, for which the UIC Regional Office 
bears the sole responsibility. It is of necessity a crash course, since their 
regular occupations do not normally leave the members of Boards of 
referees much spare time for it, even though in general they initially 
demonstrate a fair amount of interest and goodwill. 

The first stage consists of the new member's meeting the senior staff of 
the District Office to which he is attached, together with other officials with 
whom he is required to remain in contact, specifically the Supervisor of 
Insurance Advisory Services and the clerk of the Board of referees. He is 
taken to see the offices and especially the room where the Board of referees 
meets (which is always in the District Office) and he is also shown how 
claims are processed through a service unit. Finally, he is given a substantial 
amount of documentation: the text of the Act and the Regulations, the Digest 
of Benefit Entitlement Principles, volumes 1 and 4 of the UIC Manual, the 
collected decisions of the Umpires (CUB reports), a short manual compiled 
specially for members of Boards of referees, the Bulletins occasionally 
issued by the Entitlement Determination Division at the national 
headquarters and documentation on the remuneration of referees. 

The second stage, a few days later, conists of the new referee's 
attending a session of a Board of referees as an observer. Prior to the session 
he is given the same documentation on each of the appeals heard during the 
session as the referees on the Board. 

The third and final stage is a day of instruction during which the new 
referee is initiated into the main substantive provisions of the unemployment 
insurance scheme, either by the Supervisor of Insurance Advisory Services 
or by an Agent II of outstanding experience. 

Such, in theory, is the training received by new members of the Boards 
of referees. We would emphasize "in theory", since one only has to 
question the referees to find that a number of them did not receive it for a 
variety of reasons. Their training was on the job, with the help of more 
experienced members. 
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This is complemented by "continuing education" in the form of 
lectures which are given once or twice a year by officials belonging to the 
Regional Office for the referees in each district. These lectures cover 
procedure before the Board of referees as well as the most difficult 
substantive questions and recent amendments to the legislation and to 
administrative practice. Specific problems may also be raised, either by the 
referees themselves or by the Regional Office which can detect unorthodox 
trends in the procedure or in the interpretation of the Act by reading the 
decisions handed down by Boards in the region. 

In recent years these lectures have become a regular event, although 
their frequency varies depending on the region. This has not always been the 
case, and it is a frequent complaint of the more senior referees that 
improvisation was the keynote of their introduction to their new task. 

The members of Boards of referees can, furthermore, keep up to date 
by reading the documentation that the UIC sends them from time to time. 
They all receive the Bulletin of the Entitlement Determination Division, in 
which recent developments in the legislation, the Umpires' caselaw and 
administrative practice are described and commented upon. These bulletins 
have been published at irregular intervals since 1972. Until October, 1974 
the chairmen of the Boards of referees also received the decisions of the 
Umpires when they were published, and since that time the circulation has 
been expanded to include all referees. Many of them, however, feel that 
they do not have the time to read them, since they already have trouble 
digesting gradually all the documentation sent to them when they assumed 
their duties. 

We alluded earlier to the remuneration which sec. 91(4) of the Act 
stipulates shall be paid to members of Boards of referees. For a session of 
more than four hours, the chairman is entitled to $85 and the other referees 
to $65 each. The rate for a session of no more than four hours is $50 for the 
chairman and $40 for the other referees. Referees who live more than fifty 
miles from the place where the session is held are entitled in addition to the 
reimbursement of their travel expenses up to a maximum of $15. 

There is one further aspect of the organization of the Boards of referees 
which deserves mention, and that is the clerk. Each Board has one. He is a 
UIC employee, in a senior clerical classification; his duties include 
organizing the sessions, compiling the roll of appeals, constituting the 
Board, convening the members and the appellants, compiling appeal 
statistics, documenting the Board and preparing the record. He may on 
occasion be consulted by the Board on a technical point or be asked to 
collect additional information. 
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C. Statistics on appeals 

Table IV gives some indication of the activity of Boards of referees in 
the country as a whole. It lists the number of appeals heard each year since 
1968. 

TABLE IV 

Appeals to the Board of Referees 

Year 	 Number of appeals 

1968 	 16,524 
1969 (estimated) 	 13,500 
1970 (estimated) 	 12,250 
1971 	 15,306 

1972 	 26,221 
1973 	 45,289 

1974 	 40,758 

1975 (1st quarter) 	 10,831 

There was an apparent trend towards fewer appeals until the new Act 
entered into force in July 1971. Since then the number of appeals has 
increased by more than 70 per cent every year until 1973, after which there 
was a slight drop. 

TABLE V 

Issues on Appeal to the Board of Referees 

Issue 	 Applicable section 	% of appeals 

Availability of the claimant 	 sec. 25(a) 	 48 
Voluntary leaving 	 sec. 41(1) 	 16 
Job search 	 reg. 145(9) 	 9 
Antedate 	 reg. 150 	 5 
Misconduct 	 sec. 41(1) 	 3 
Not employed 	 sec. 17 and 21 	 21/2 
Job refused 	 sec. 40(a) and (b) 	2 
Capacity for work 	 sec. 25(a) 	 1 1/2 
Labour dispute 	 sec. 44 	 1 1/2 
Formalities in submitting claim 	sec. 53 	 1 1/2 
Miscellaneous 	 10 

100 

140 



Of the 40,758 appeals heard in 1974, only 66 were employer appeals. 

Table V shows the distribution of appeals heard in 1974, according to 
the question at issue. 

It should  corne as  no surprise that almost half of all the appeals heard 
concern the availability of the claimant, in view of the partly subjective 
nature of the concept of "availability for work", the wide variety of 
situations involving potential obstacles to such availability (the existence of 
young children, transportation difficulties, future plans, marginal occupa-
tions, limitations placed by the claimant on his job search and so on) and the 
consequent difficulties experienced by Agents II in assessing availability. 

Of the 40,758 appeals heard in 1974, 5,824 were upheld by the Boards 
of referees (14.3%). Table VI shows the success rate for appeals against the 
UIC since 1968. 

TABLE VI 

Success Rate of Appeals to the Board of Referees 

1968 	 9.6% 
1969 	 9.4% (approx) 
1970 	 9.2% (approx) 
1971 	 10.7% 
1972 	 11.8% 
1973 	 15.2% 
1974 	 14.3% 
1975 (1st quarter) 	 16.2% 

There is apparently some correlation (though fluctuations are less marked) 
between the success rate and the number of appeals. It is quite possible that 
the rapid growth of both during the period 1971-1973 was due to the 
uncertainties and the confusion that characterized the period of adjustment 
to the new Act. 

The success rates listed above include only those decisions of Boards of 
referees which completely reversed the disputed decision. In many cases, 
however, the appeal covers several separate questions or several aspects of 
the same question, and it is consequently possible for the appeal to be 
upheld with regard to one issue and for the decision to be upheld with regard 
to the rest. Of the 138 decisions of Boards of referees which made up a 
sample studied by the CMA in Toronto in 1973, only 9 were entirely in the 
appellant's favour, while a further 14 were partially so. Of the 101 hearings 
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Region % of benefits 	% of appeals 

which made up our sample, 92 resulted in a decision. Twelve of these 
decisions reversed entirely the decision of the Agent II, while 13 others 
amended it to a greater or lesser degree in favour of the appellant. If these 
partial successes are taken into account, some 25% of the appeals heard by 
Boards of referees can be taken to result in a modification of the decision of 
the UIC. 

The distribution of appeals by region shows some revealing 
discrepancies in comparison with the distribution of benefits (Table VII). 

TABLE VII 

Regional Distribution of Benefits and of Appeals to the Board of Referees 

	

(1974) 	 (1974) 
Atlantic 	 14.6 	 7.7 
Quebec 	 34.7 	 17.3 
Ontario 	 28.4 	 39.8 
Prairies 	 7.8 	 15.9 
Pacific 	 13.5 	 19.3 

100.0 	 100.0 

The noticeably greater percentage of the total number of appeals 
occurring in the regions west of the Ottawa River is at least partially 
attributable to local labour market conditions. The number of "contentious" 
cases, and therefore of appeals is greater in areas where unemployment is 
low and job opportunities more plentiful. Denials and withdrawals of 
benefits — and thus appeals — are proportionally less frequent in areas 
where unemployment is high and more or less chronic. This does not 
entirely explain the phenomenon, however, since the Pacific Region, with 
its relatively high rate of unemployment, nevertheless accounts for a very 
substantial proportion of the appeals. Perhaps the more fundamental reasons 
for it should be sought in the political cultures of the various regions; the 
attitude of Canadians towards political authority, Government and 
bureaucracy is not uniform throughout the country. 

Section 2: THE APPEAL PROCESS 

After analysing the extent of the right of appeal against the decisions of 
the UIC with regard to benefit, we shall describe the procedural machinery 
by which an appeal is filed and a Board is convened to hear it. 
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A. Nature and effect of the appeal 

Sec. 94(1) of the Act gives both claimants and their employers the right 
to appeal to the Board of referees against any "decision of the 
Commission". The wording of the Act thus raises the question of who has 
the right to appeal, the extent of the review it makes possible and the actions 
it permits to be challenged. 

It should come as no surprise that the claimant enjoys access to this 
means of challenging the decision by which benefits to which he feels he is 
entitled are denied him or withdrawn from him. His interest is obvious. As 
far as the employer is concerned, it is worthwhile remembering at this point 
what was said in connection with the employer being notified of certain 
initial decisions of the Agent II. The employer has an interest (as a 
contributor) in contesting a decision of the UIC granting benefits to one of 
his former employees when the termination of employment has been entered 
on the Record of Employment as being due to a labour dispute, misconduct, 
leaving voluntarily and without justification on the part of the employee. 
Although the employer may in theory appeal any decision of the UIC, only 
decisions of this type are considered as having a direct impact on him, and 
they are therefore the only ones about which he is automatically notified. As 
we saw in the preceding section, the number of appeals lodged by employers 
is minimal. 

Like those of any appeal process, the effects of this appeal are 
extremely wide-ranging, authorizing the body before which it is brought to 
rescind or amend the initial decision, in other words to substitute its own 
judgment for that of the originator of the decision. The extent of the review 
performed by the appeal body can be limited only by the legislative 
enactment which confers the right of appeal. The Unemployment Insurance 
Act contains no such limitation. 

The powers of Boards of referees are nevertheless circumscribed by the 
following two rules, which are inherent in the logic of the appeal process. 
First, the Board may pronounce only on questions before it, and it may 
exceed these bounds only to settle questions which are inseparable from the 
one that is the subject of the appeal (CUB 1529 and 1798). Similarly, in 
settling the question in dispute, the Board may not go beyond the claims of 
the parties; in particular, it may not aggravate the claimant's position by 
reopening issues settled in his favour by the Agent II or by subjecting him to 
more severe sanctions (disqualifications or penalties) than those imposed by 
the Agent II. 

As we shall see farther on, the appeal process has many of the 
characteristics of an administrative operation. Its simplicity, speed and the 
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fact that it costs the appellant nothing are in sharp contrast to the traditional 
appeal to the courts, and these hallmarks of the procedure before the Board 
of referees have resulted in its being termed an "administrative body" by 
the Umpires (CUB 396 and 1119). 

The jurisdiction of the Board of referees extends to all UIC decisions 
concerning a specific claim for benefit, such as disentitlements, 
disqualifications, the imposition of penalties under sec. 47 of the Act, the 
determination of a sick claimant's incapacity, denial of benefit or refusal to 
antedate the claim. Actions that do not constitute a "decision", such as the 
calculation of overpayment as a result of a substantive decision having 
retroactive effect, are therefore excluded from its purview. This type of 
action is merely a mathematical operation, which is assumed to be correct 
and is entirely subordinate to the substantive decision which alone can be 
reviewed by the Board. Also excluded are actions resulting from the 
Commission's discretionary power, such as the writing off of overpayment 
in situations which it has the exclusive power to assess (reg. 175(1)(e) and 
CUB 2132). Decisions which do not fall within the authority of the 
Commission, and specifically those concerning insurable employment, are 
also excluded. An appeal which raises the question of insurability must first 
be referred to the Minister of National Revenue (sec. 105 of the Act). 

Irrespective of the decision that gives rise to it, the filing of an appeal to 
the Board of Referees has an automatic effect: it sets in motion an internal 
review procedure such as we described at the beginning of this Title. When 
he receives an appeal prompted by one of his decisions, the Agent II must 
re-examine the file to determine whether the facts alleged in support of the 
appeal justify his amending his initial decision. If in doubt he must consult 
his Chief of Operations or the Supervisor of Insurance Advisory Services or, 
in the most difficult cases, the regional advisory service. The appeal 
procedure follows its course only if the decision is upheld in the light of this 
re-examination. It is difficult to determine accurately the percentage of 
appeals that are eliminated at this stage of the procedure as a result of the 
decision being amended. We were informed by a Quebec group specializing 
in assistance to the unemployed in unemployment insurance cases that 29% 
of the appeals which come to its attention are withdrawn after the claimant 
has received satisfaction as a result of this re-examination of his file. The 
rate is definitely lower when the appellant does not have the advantage of 
such expert advice, however. According to a study carried out by the UIC 
during a test week in 1973, the overall nationwide percentage of decisions 
amended as a result of re-examinations following appeals was approxi-
mately 14%. The same study, furthermore, revealed that 29% of appeals 
were abandoned following a discussion with the Agent II when the file was 
re-examined. Consequently, 43% of all appeals filed did not reach the Board 
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of referees. If this percentage is applied to the number of appeals heard by 
Boards of referees in 1974 (40,758), we arrive at a total of some 71,500 
decisions which were challenged through the appeal process. 

Appeals filed by an employer against a decision in a claimant's favour 
do not result in a withholding of benefit for the period prior to the decision 
of the Board of referees. Furthermore, appeals filed against a retroactive 
decision which has resulted in an overpayment must be brought to the 
attention of the section responsible for recoveries, which will suspend all 
actions in connection with the debt pending a decision by the Board of 
referees. 

B.  Filing procedures 

There are two distinct phases in the filing of an appeal against a 
decision of the UIC concerning benefit. The dissatisfied claimant (or his 
employer) must make known his intention to contest the decision by means 
of a notice of appeal. Secondly, the originator of the decision must attempt 
to analyse for the Board of referees the questions at issue in a submission. 

1. The notice of appeal 

Each claimant who is notified of a decision unfavourable to him 
receives at the same time, either from the Agent or through the mail, a 
pamphlet describing the appeal procedure. The former employer receives 
similar notification when he is advised of a decision in the claimant's 
favour. The pamphlet informs them of their right of appeal. The employee is 
then invited to bring to the attention of the originator of the decision, before 
filing an appeal, the circumstances which in his view justify rescinding or 
amending it. If the claimant fails to win his claim through this internal 
review of his case, he may file an appeal. The employer is advised that in 
checking "quit" or "labour dispute" on the Record of Employment as the 
reason for the termination of employment, he is assumed to have 
recommended that the UIC disentitle or disqualify the claimant, and he may 
appeal any decision which runs counter to this recommendation. The 
pamphlet goes on to advise both classes of appellants of the time within 
which they must appeal and the information which must be included on the 
notice of appeal. It also describes to them the subsequent stages of the 
procedure, explaining that they have the right to attend the hearing or to 
delegate someone to appear on their behalf. The claimant is, moreover, 
advised that it is in his interest to do so. The pamphlet ends with a brief 
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description of the Board of referees, stressing the speedy and simplified 
procedure and the fact that the appeal costs nothing. 

Appeals must be filed within thirty days of the date on which the 
claimant or the employer receives notification of the decision (sec. 94(1) of 
the Act). If there is any dispute as to the date of receipt, certification by the 
UIC that the notice was mailed is deemed to constitute evidence that it was 
received "in the ordinary course of the mails" (sec. 120(2) of the Act). The 
UIC may, in exceptional cases, grant an extension of the appeal deadline. 
The UIC Manual (sec. 442.1.5) authorizes the Agent II to grant an extension of 
no more than thirty days if he feels that the reasons given by the claimant to 
justify the delay are acceptable. The Regional Office may grant an extension 
of no more than 120 days. Extensions in excess of that may be granted only 
by the Entitlement Determination Division at the headquarters of the UIC in 
Ottawa, which alone is empowered to refuse an extension. 

Appeals may be filed simply by writing a letter to the UIC office where 
the decision was made (reg. 179), stating the grounds for the appeal. The 
UIC also asks appellants (in the pamphlet "Appeal Procedure") to be 
careful, in notifying the office of their desire to appeal, to give the date on 
which notification of the decision was received, together with the claimant's 
social insurance number, and to indicate in which of the two official 
languages they would like to be heard by the Board of referees. 

The notice of appeal should also indicate whether the appellant wishes 
to avail himself of his right to be heard (recognized by reg. 182(1), (2) and 
(4)). It should be pointed out, moreover, that it is the practice of the UIC and 
the Boards of referees never to block the access to the Board of a claimant 
who desires to be heard, even if he has initially foregone the right to appear. 
If the appellant intends to have someone appear on his behalf (such as a 
union representative), he must give the name and address of his 
representative. 

The pamphlet urges appellants to contact the UIC staff for assistance in 
preparing their appeal. The UIC Manual forbids employees who are 
consulted in this capacity from attempting to influence appelants with regard 
to their presentation of the facts or their decision to file an appeal. In many 
cases, claimants who are dissatisfied with a decision will be suspicious of 
advice or suggestions given by the originator of this decision, or by any 
other UIC employee. Under these circumstances, UIC Agents may bring to 
the appellant's attention the existence of outside agencies specializing in 
assistance to claimants. We shall return to this subject in Chapter 7. 

The wording of the notice of appeal may sometimes not indicate clearly 
that the claimant wishes to file an appeal. Many claimants merely express 
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their dissatisfaction and state their arguments without specifying that they 
intend to appeal. If such is the case, UIC Agents have instructions to contact 
the claimant and get him to clarify his intentions. If they are unable to do so 
it is presumed that there will be no appeal. In the course of attending 
sessions of Boards of referees, we have also noticed that an unfavourable 
decision may give rise to a lengthy correspondence between the Agent and 
the claimant, resulting in a new decision which confirms the initial one. If 
the claimant files an appeal following this subsequent decision, a number of 
Agents regard the period within which an appeal must be filed as beginning 
with the latter decision, while others regard it as beginning with the initial 
one and require the claimant to obtain an extension to the deadline. Another 
possibility is that the notice of appeal may reveal a lack of understanding of 
the decision on the part of the appellant, even though his desire to appeal it 
is quite clear. In a case like this the Agents have instructions to contact the 
appellant by telephone, make sure that he properly understands the decision, 
and write to him again advising him that he has thirty days from the date of 
receipt of this letter to file an appeal. 

Upon receipt of the notice of appeal, the Agent II proceeds to 
re-examine the file, as we have seen earlier. If he decides to uphold the 
decision, he acknowledges receipt of the appeal. In cases where the 
termination of employment is due to a labour dispute or to the employee's 
quitting, the Agent II notifies either the claimant or the employer, as 
appropriate, of the appeal. The claimant is notified when the employer 
appeals a decision granting benefit without a period of disqualification, and 
the employer is notified when the employee disputes a decision declaring 
him disentitled or disqualified in accordance with the employer's 
recommendation (reg. 180 alludes to this notification). 

If the decision  in dispute made the claimant liable for the repayment of 
benefits unduly paid, the Agent II must notify the recovery section so'that all 
action in this regard is suspended pending the decision of the Board of 
referees and, if necessary, the Umpire. 

Appeals which raise the question of the existence of a labour dispute 
are subject to a special procedure. When they are received, they are 
forwarded to the Regional Office, which undertakes the preparation of a 
submission to the Board. In this type of situation, furthermore, frequent use 
is made of the test-case method. When an entire group of claimants 
belonging to the same grade or class of employees of the same company are 
the subject of an UIC decision concerning their entitlement to benefit, and 
an appeal is filed against each individual decision, the UIC and the union 
representing the employees may agree to submit only one appeal to the 
Board of referees for a hearing. The appeal selected is considered typical of 
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the situation of all the claimants in the same class. All the appellants 
concerned are informed that a test-case has been chosen and they then have 
the opportunity to dissociate themselves from the procedure and demand 
that their appeal be heard separately. 

2. The submission 

The Agent II's final contribution to the file is in the form of a synopsis 
of the facts relating to the claim, accompanied by a summary of the points 
on which the claimant or the employer is disputing the decision. This 
"Submission to the Board of referees" is written by the Agent II on a 
special form. The UIC has set no deadline for the preparation of this 
document, though it has done so, as we shall see later on, for the hearing of 
appeals by the Board. An examination of the submissions concerning the 
101 appeals for which we attended the hearings revealed considerable 
variation in practice in this regard (Table VIII). 

TABLE VIII 

Time Required to Draft the Submission 

Interval between the date of the appeal and 
that of the submission to the Board of referees 	 No. of cases 

0 to 2 days 	 6 
3 to 5 days 	 14 
6 to 10 days 	 28 
11 to 14 days 	 18 
14 to 21 days 	 15 
22 days to 1 month 	 8 
More than 1 month 	 7 
Dates not available 	 5 

Total 	 101 

The submission contains first a narrative description of the facts 
surrounding the claim, in the chronological order in which they were 
brought to the Agent's knowledge. This narrative normally takes the form of 
a summary of the basic information that appears on the application for 
benefit form and the Record of Employment (employer, type of employment, 
salary, length of employment, reason for termination of einployment, date 
of the claim and antedating, if appropriate, date of the establishment of the 
benefit period, rate of benefit), followed by an almost verbatim report of the 
correspondence, signed statements made to the Agent by the claimant, 
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statements by third parties containing relevant information and the notice of 
appeal. Some offices make a practice of summarizing briefly the contents of 
these documents and attaching photocopies of them to the summary. 

Of the items of information obtained from sources other than the 
claimant, two deserve special mention. The first is information on the labour 
market. In theory, the statistics used by the Agent in evaluating the 
claimant's job search should be reproduced in the submission. In practice, 
since Agents themselves do not always have access to valid statistics, these 
are frequently not made available to the Board. However, the Umpire in a 
recent decision (CUB 3844) underlined the importance of such statistics for 
the determination of certain types of appeals, entailing an obligation on the 
part of the UIC to make such data available to the Board of referees by 
including them in the Agent's submission, as well as a duty for the Board to 
request communication of those statistics where it considers they would 
assist in the determination of the appeal. Secondly, medical information 
obtained in connection with a claim for sickness benefit is considered 
confidential and may only be disclosed to the Board of referees if the 
Medical Advisor of the UIC feels that this is necessary. In the case of all 
appeals with regard to sickness benefit, a summary of the medical 
documentation prepared, together with comments, by the Medical Advisor 
and stating, if appropriate, the reasons for non-disclosure, is appended to the 
submission. 

The Agent II is authorized to conclude his narrative with such 
observations as he considers will help the Board of referees to understand 
his decision. The quality of these obviously varies tremendously depending 
on the amount of time the Agent is able to spend on them and his logical and 
analytical abilities. We have seen some which show a distinct tendency 
towards purely subjective remarks when dealing with such matters as the 
availability of the claimant and others which present a perfectly coherent 
summary of the basis of the decision in law and in fact. 

The Agent should normally cite the specific sections of the Act and the 
Regulations on which his decision is based. If appropriate, he should also 
cite the relevant caselaw, in other words, those reported decisions of the 
Umpire which support either the Agent's conclusions or the claimant's 
assertions. In his writing and research, however, the Agent is subject to two 
constraints. First, his time is limited; it should be remembered that each 
appeal is only one of the approximately fifty files he handles during the day. 
According to a survey carried out by the UIC in 1973, the time spent on 
preparing the submission varied between thirty minutes and an hour, while 
the national average was forty-five minutes. Secondly, the Agent has access 
only to a less-than-perfect research tool, the Digest of Benefit Entitlement 
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Principles, which we discuss in Chapter 5. Without a proper index of the 
caselaw, the Agent is not in a position to subject the jurisprudence to an 
appropriately rigorous selection process, singling out only decisions of 
particular relevance, with the emphasis on the most recent. For the same 
reason, it is difficult for anyone who is not thoroughly familiar with the 
caselaw of the Umpire to evaluate the worth of the decisions cited. In our 
analysis of our sample, we limited ourselves to the finding that in 58 out of 
101 cases, the Agent cited two or three decisions of the Umpire. Only in two 
cases did the number of decisions cited exceed seven, and in four cases no 
caselaw at all was cited. It is worth noting that no excerpts accompany the 
citations, except on rare occasions when the Agent repeats in his own 
observations the wording of a decision he has cited. It is therefore the 
responsibility of the members of the Board of referees to read the caselaw 
referred to by the Agent. 

In conclusion, the Agent must summarize concisely the subject of the 
litigation in the form of questions addressed to the Board of referees: "Has 
the claimant demonstrated that, since such-and-such a date, he has made 
reasonable and customary efforts to obtain suitable employment, within the 
meaning of sec. 55(8)?"; "Has the claimant been capable of and available 
for work and unable to obtain suitable employment, within the meaning of 
sec. 25(a) of the Act, since such-and-such a date?"; "Did the claimant 
voluntarily leave his employment without just cause, within the meaning of 
sec. 41(1), on such-and-such a date?" These questions are obviously of 
great importance, since they define the parameters of the argument before 
the Board of referees and of the decision it is required to make. 

In writing his submission, the Agent must refrain from using the 
abbreviations used by the UIC in its internal operations or form numbers, 
since the submission is intended for readers (Board members , the appellant 
and interested third parties) who cannot be expected to be familiar with this 
jargon. 

Subsequently, the appellant, the representative appointed to appear 
before the Board on his behalf and other interested parties, if any, each 
receive a copy of the submission. Three additional copies are sent to the 
clerk of the Board for forwarding to the referees who will hear the appeal. 
The submission should, in principle, be forwarded to those involved at least 
one week before the date fixed for the hearing. 

As the pamphlet "Appeal Procedure" points out, the claimant is 
entitled to correct a submission which he considers incorrect or incomplete. 
It is our impression that in practice claimants rarely make use of this right. 
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C. Formation of the Board and preparations for 
the hearing 

The UIC has set itself a number of deadlines for the subsequent stages 
of the procedure until the hearing. In principle, 90% of the appeals should 
be heard within thirty days of the notice of appeal, and no hearing should 
take place more than 45 days after the appeal. In practice, it would appear 
that only some 75% of appeals are heard within thirty days, although only a 
small number have to wait more than 45 days. Of the 101 appeals making up 
our sample, 73 were heard within 30 days, 21 others within 45 days, and 7 
after more than 45 days. 

The most important person in this phase of the procedure is the clerk of 
the Board of referees. When the Agents II notify him of the appeals by 
claimants and employers in the district, he draws up a list. When the number 
of appeals justifies convening the Board of referees for at least half a day, he 
begins to organize a session. The number of appeals considered necessary to 
fill a half-day or a day's session varies between the regions and even 
between districts. In principle, the UIC headquarters feel that a Board of 
referees should be able to hear between 12 and 14 appeals during a day's 
session, except for appeals which raise the question of a labour dispute, in 
which the hearing always requires more time because of the complexity of 

this type of problem. In practice, it would seem that 12 decisions represent 
the maximum production of a Board of referees for a six- to eight-hour 
session. While 8 appeals justify only a half-day (4-hour) session in 
Montreal, 7 are sufficient to fill a whole day for a Board in St. John, New 
Brunswick. The national average for a day-long session during the third 
term of 1974 was 10 appeals. 

The clerk then proceeds to make up the Board. He selects by rotation, 

in accordance with reg. 178(1). The referees whose names appear on each of 

the three panels (chairmen, management referees, union referees) are thus 
called to sit on the Board in turn. If a referee whose turn it is has to be 
omitted for any reason (prevented from attending, lack of knowledge of the 
language in which the hearings are to be held), he is replaced by whomever 
is next on the list. If a referee refuses to attend when called on three separate 
occasions, he is liable to be struck off the panel. When he has confirmed that 
a chairman and two referees will be available, the clerk fixes the date and 
time of the session. The majority of Boards of referees always meet at the 
same place, which is normally a meeting room on the premises of the UIC 
District Office. The UIC Manual requires that the members of the Board 
receive five days' notice of the session and the appellant, his representative 
and interested third parties three days' notice. At the same time the referees 
receive copies of the submission for each of the appeals listed on the roll, 
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thus enabling them to study them in advance, to do some research in the 
documentation they received when they assumed their duties or in the 
documents made available to them by the District Office. Obviously, this 
initial contact with the case may lead some of them to at least provisional 
conclusions as to the appropriate solution, and it is precisely in order to 
avoid such preconceived notions that some referees make a point of not 
reading the submission in advance. The Entitlement Determination Division 
at the Ottawa headquarters of the UIC, however, criticized this practice in 
its Bulletin No. 13, although we found that it is still carried on by a small 
percentage of referees. 

The clerk is also responsible for directing in writing persons whose 
presence at the hearing is considered by the Agent II or the Chairman of the 
Board of referees necessary to settle the case (reg. 180(5)). Use of this 
provision is made only very infrequently, however: it occurred in only one 
of the 101 appeals in our sample. According to a study carried out by the 
UIC and covering more than 70,000 appeals heard between 1968 and 1973, 
the appellant was summoned to the hearing in only 368 cases. It is 
nevertheless to the advantage of claimants who live some distance away 
from the District Office to be summoned in this way, since sec. 91(4) of the 
Act stipulates that they shall be reimbursed for travelling expenses and for 
time lost. 

Section 3: PROCEDURE BEFORE THE BOARD 
OF REFEREES 

A. Opening the hearing 

The chairman and members of the Board of referees arrive at the 
meeting room in the UIC District Office at the appointed day and time, 
where they are welcomed by the clerk. If it is to be a half-day session, it may 
be held in the evening, in which case either the Supervisor of Insurance 
Advisory Services or an Agent II will be on hand-to assist the Board if it 
wants further explanation of a particular file. 

The members of the Board must first ensure that they constitute a 
quorum. Reg. 178(5) stipulates that when the Board is composed of three 
persons (which is apparently always the case), the chairman and one of the 
members may proceed with an appeal provided the appellant or his 
representative consents. When the Board of referees does not sit at full 
strength, two special rules apply: first, reg. 178(6) stipulates that, in the 
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case of tie vote, the chairman has the deciding vote; second, the UIC has 
made a practice of automatically granting a second hearing to any appellant 
who is dissatisfied with the decision of a two-member Board of referees. 

A reduction in the strength of a Board may be caused by one of two 
situations. One of the members may be physically incapable of participating 
in the hearing, or he may be prevented from doing so if there is a risk of 
bias, which is presumed to exist, under reg. 178(4), in cases where: 

• he is or has been a representative of the claimant or the employer; 

• he is or may be directly affected; 

• he has taken any part in the proceedings of the case either on behalf of an 
association or as a witness or otherwise. 

Although the third situation is not entirely unknown in the Umpires' caselaw 
(cf. CUB 1474 and 1507), the generality of the terms in which the second is 
described makes it applicable in a larger number of situations. Umpires have 
refused to regard as directly affected union members belonging to rival 
groups to that of the appellant (CUB 528), or former senior officials of the 
UIC (CUB 2322). In the course of our study, a recent case was brought to 
our attention in which the owner of a bakery was called to adjudicate on a 
test appeal concerning the employees of a competing bakery, who were 
represented by the same union as his own employees. The referee concerned 
withdrew of his own volition and the appeal was heard by his two 
colleagues. 

If the chairman of the Board of referees is presumed to be partial within 
the meaning of reg. 178(4), the other two members cannot, however, hear 
the appeal themselves, since reg. 178(5) requires that the chairman be 
present. The hearing must then be adjourned and the appeal heard before 
another Board of referees. 

In addition to the members of the Board of referees, who is authorized 
to be present at the hearing? Since the Board is an administrative body and 
not a court, its proceedings are not, in principle, open to the public. Only the 
interested parties have a formal right to be heard (reg. R. 182(1)). These are 
the claimant and, in certain cases (when he himself is the appellant or when 
he  is directly affected by the decision), the employer. The right to be heard 
of course includes the right to be heard through a representative or an agent, 
or, if necessary, an interpreter. In a number of decisions, Umpires have 
shown their concern with safeguarding the claimant's right to "a fair 
hearing in accordance with the principles of fundamental justice" — as 
expressed by sec. 2(e) of the Canadian Bill of Rights. Thus, where the 
Umpire considers that, either because of the Board's attitude to the 
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claimant, or because of the claimant's ill-health, sufficient opportunity was 
not given to state the case for the appeal, he will not hesitate to reverse the 
decision of the Board. The clerk of the Board is also required to be present in 
order to record the proceedings under the provisions of reg. 182(2), 
although we discovered that in many cases the clerk does not attend the 
hearing and limits his involvement to remaining in an adjoining room to 
assist the Board if required. The UIC is not normally represented at the 
hearing, presumably to avoid giving appellants the impression that it is 
attempting to influence the Board in favour of its decision. In so doing it is 
merely applying the maxim of administrative law that justice must not only 
be done, it must also be seen to be done. Indeed, reg. 180 seems to have 
been drafted with this principle in mind, since it does not appear to include 
the UIC among the "parties" having a right to be heard. In practice, 
therefore, the originator of the decision attends the hearing only at the 
request of the Board, and even then more to explain some aspect of the file 
than to defend his position. 

Other persons who are in any way affected by the decision may attend 
the hearing if the chairman, acting under the general authority conferred on 
him by reg. 180(6) to determine the procedure at a hearing, authorizes them 
to do so. 

At the hearing, each referee has before him a copy of the submission 
prepared by the originator of the decision. In addition there is often also a 
letter from the appellant, often received on the previous day or even on the 
same day, especially when he has been prevented from appearing at the last 
minute and still wants to state his case. This letter is sometimes to advise the 
Board that the appellant wishes to withdraw his appeal. 

If the appellant is present, the chairman, after checking that his 
colleagues have familiarized themselves with the submission, will ask the 
clerk to show him in. If the referees have not read the submission in 
advance, this will obviously result in a wait for the appellant and a delay in 
the scheduled proceedings. In this regard it should be noted that, with the 
exception of appeals involving a labour dispute, which often require several 
hours, the hearings are scheduled at half-hour intervals. 

The hearing opens with the introductions, in which the chairman 
describes his own capacity and that of his two colleagues. In our experience, 
a substantial percentage of the chairmen also explain the nature and function 
of the Board to each appellant who appears before it. They stress 
particularly the informal nature of the proceedings, the fact that the purpose 
of the hearing is to settle the dispute between the appellant and the UIC, and 
the independence of the Board, which is made up of ordinary citizens, from 
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the UIC. In addition to informing the appellant and dispelling the mistrust to 
which the apparently symbiotic relationship between the Board and the UIC 
(sanie premises, familiarity of the relationship between the Board and UIC 
staff), this brief explanation may, if it is sufficiently cordial, put him at his 
ease before the hearing opens. 

B.  Examination of the appeal 

The first task of the Board of referees is to establish the facts. In order 
to do so, the members are obliged, if the appellant is present, to question 
him on the basis of the facts noted in the submission prepared by the Agent 
(his own copy of which the appellant will probably have brought with him), 
or brought to light in any subsequent correspondence addressed by the 
appellant to the UIC or to the Board. The same holds true if the appellant is 
represented by someone else. When the appellant, although present, is 
accompanied by a spouse, parent, union agent, lawyer or any other 
representative whom he has asked to "plead his case" for him, the Board 
will question the representative. It will, however, reserve the right to 
question the appellant directly if it sees fit to do so. When the appellant is 
accompanied by an interpreter, the Board may have some difficulty in 
keeping the interpreter within the limits of his role as a mere spokesman, 
since it is easy for an interpreter to assume the role of counsel for the 
appellant and elaborate upon his "client's" answers. The Board then no 
longer has access to a first-hand account of the events. When the appellant 
does not attend the hearing, this stage of the procedure is replaced by an 
analysis and discussion of the submission arhongst the three referees. 

Even though the Board does not have the power to summon witnesses 
in the same way as a court of justice, the Agent II or the chairman of the 
Board may, under reg. 180(5), summon any person whose presence they 
deem useful. The appellant, for his part, may bring with him any person 
whose testimony he wishes to present. Reg. 182(1) grants him the right to 
have them questioned by the Board. Interested third parties may also attend 
the hearing: this normally means the employer. A fourth category of 
witnesses includes the Agent II whose decision is being contested and the 
Benefit Control Officer who provided the Agent II with the facts on which 
his decision was based. They may be asked to appear before the Board to 
explain the procedure which led up to the decision in dispute. 

The following rules govern the testimony of witnesses before the Board 
of referees. First, the Umpires' caselaw (CUB 2452), as well as rulings 
made by ordinary courts of law (Re Allinson, (1945) O.R. 477) require that 
the appellant be present when witnesses are questioned. Secondly, 
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testimony before the Board of referees, provided it is given in good faith, 
enjoys the protection of privilege (sec. 115 of the Act). It should also be 
borne in mind that information obtained by the UIC in connection with a 
claim is confidential and the submission only includes such information as 
the Commission considers necessary for the Board of referees to reach a 
decision on the case. If the Board wishes information beyond that given in 
the submission, the UIC must obtain the consent of the person affected by 
the confidential nature of the information requested. The evidence of 
witnesses and of the appellant does not, moreover, have to be given under 
oath, although the Board does have the power to receive testimony under 
oath, without, however, being obliged to set special Store by it. 

To assist it in arriving at a legal evaluation of the facts it has 
established, the Board of referees has at its disposal, in the hearing room 
itself, fairly comprehensive documentation. In addition to the Act and the 
Regulations, this may include the collection of the Umpires' decisions, the 
Digest of Benefit Entitlement Principles, the minutes of the Unemployment 
Insurance Commissioners, the UIC Manual, the series of Bulletins 
published by the Entitlement Determination Division, a variety of internal 
documents and circulars, the Medical Yardsticks compiled by the UIC and 
statistics on the labour market. We nevertheless discovered that both the 
documentation itself and the use that members of the Boards of referees 
make of it vary considerably from district to district. Although the UIC has 
no objection to its internal documents being consulted (and specifically the 
UIC Manual and the Medical Yardsticks) by Boards of referees, it does 
request that they not be cited in support of their decisions and that the 
Boards base their reasoning strictly on the Act, the Regulations and the 
easel aw . 

The work of the Boards of referees, and particularly the examination 
proceedings, are not normally recorded. Although reg. 182(2) refers to the 
"report of the proceedings", in practice no such report is compiled. The 
clerk of the Board, who would normally be responsible for its compilation, 
is not always present at the hearings, even when the appellant appears. 
Consequently, the only documentary evidence of hearing in the claimant's 
file are the submission prepared by the Agent, the written observations 
which the claimant may have submitted to the Board and the Board's 
decision. Farther on we shall see the extent to which the latter document 
records the progress of the examination. The only exceptions to this are 
appeals concerning labour disputes, which are considered sufficiently 
complex to justify their being recorded and transcribed verbatim. Such 
proceedings in most cases require the presence of the claimant, the 
employer, the Agent II or a representative of the UIC Regional Office, and a 
representative of the union. 
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A number of procedural incidents may occur in the course of the 
examination. If, for example, the claimant brings to the attention of the 
Board facts which the Agent al; pears not to have taken into account, or if 
factual aspects which are essential to the decision cannot be conclusively 
established even after the appellant has been questioned, the chairman of the 
Board is empowered by reg. 181 to refer the question to the UIC for 
investigation and report. If the question of insurable employment arises, or 
any other question concerning contributions, it must be referred to the 
Minister of National Revenue under the provisions of sec. 105 of the Act. 
The  most common occurrence (it occurred in eight of the 101 appeals in our 
sample), is that the appellant notifies the Board of his inability to attend the 
hearing, to arrange for someone to appear on his behalf or to prepare his case 
in time. The chairman of the Board then grants him an adjournment to a date 
to be fixed by the clerk. In connection with all these interruptions, it should 
be remembered that when the hearing resumes after a referral to the UIC for 
investigation, a referral to the Minister of National Revenue or an 
adjournment at the request of the appellant, the Board of referees will not 
necessarily be composed of the same people.. In view of the principle of 
rotation of the referees on each panel (reg. 178(3)) and the possibility that 
referees will not be available, it is in fact rather unlikely that the 
composition of the Board will be the same. 

C. The decision of the Board of referees 

At the conclusion of the examination phase of the appeal, the Board of 
referees must consider one of four possible courses of action: it may adjourn 
the hearing, confirm the Agent II's decision, rescind it or amend it. The 
Board's power to amend the Agent's decision is however' limited, as we 
have, already seen, by the rule of ultra petita: in confirming or amending a 
decision, an appellate body may not go beyond the claims of the parties. 
With  regard specifically to disqualifications (sec. 40 and 41 of the Act) and 
'penalties (sec. 47 of the Act), the Board may not impose sanctions harsher 
than those imposed by the Agent. In exceptional cases the Board may 
impose sanctions where the Agent has not clone so, if the hearing reveals an 
aspect of the claimant's situation which normally results in sanctions and if 
( I) knowledge of this aspect materially affects the decision regarding the 
question raised by the appeal and (2) if the Agent could not have known of it 
when he made his decision. 

The Board of referees' power with regard to overpayments is similarly 
subject to certain limitations. When the UIC declares a claimant 
retroactively disentitled to benefit, he is required to return the amount by 
which he has been overpaid (sec. 50 of the Act). The Board of referees is 
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authorized to consider this decision only if the appellant challenges the 
disentitlement on which the overpayment is based. If the claimant bases his 
appeal strictly on his inability to pay, he does not have grounds for appeal 
and should ask the UIC to use its discretionary power (which is not subject 
to review through the appeal process) in his favour by writing off his debt. 
The Board of referees can only indirectly cancel or reduce the debt by 
rescinding or amending the decision of the Agent II regarding the claimant's 
entitlement. If the Board feels that the decision is justified, the most it can 
do is to recommend to the UIC that it write off the debt in accordance with 
reg. 175(1)(e). 

The Board's decision should be based on legal reasoning, in other 
words, it should apply standards taken from the Act, the Regulations and the 
caselaw to the situation of the appellant. The fact that a referee does not 
agree with the law as it stands, or feels that to apply it in a specific instance 
would constitute an injustice, cannot justify his giving a decision which does 
not conform to the law. This principle applies when a referee gives a 
minority decision as well as when the decision, being unanimous or 
supported by a majority of the Board, determines the outcome of the 
litigation. Minority decisions are important in themselves, since they free 
the claimant from the obligation to obtain the authorization of the chairman 
of the Board to appeal to the Umpire. 

In principle, once the examination of the appeal is completed, the 
Board of referees should deliberate and then either dictate or write its 
decision. The deliberation takes place in camera. Neither the appellant, the 
witnesses, the UIC officials involved in the decision nor the clerk of the 
Board are allowed to be present. The members of the Board review the 
questions raised by the appeal, if necessary in the light of the statements 
made before them, exchange views on the points in dispute and attempt to 
reach a consensus. If this is not possible, they try to identify clearly the 
reasons for their failure to agree. It is normally the responsibility of the 
chairman of the Board to lead and moderate the discussion, either by stating 
his own opinion at the outset (which may, if he has a particularly strong 
personality, have an inhibiting effect on his colleagues), or by first 
ascertaining the views of his fellow referees. Once the Board has reached 
agreement on the overall direction of its decision, the chairman summons 
the stenographer whom the UIC places at the disposal of the Board and 
dictates the decision to her, consulting his colleagues on the exact wording. 
If one of the referees gives a minority decision, he dictates it at the same 
time. The possibility of writing a separate decision is open equally to all 
members of the Board, irrespective of their agreeing or disagreeing with 
their colleagues as to the substance of the decision; referees may reach 
identical conclusions on the basis of different reasons (cf. CUB 3724). 
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However, if the Board is behind schedule for its session, and particularly if 
the next appellant is already waiting, the dictation may be postponed until 
later. 

Sec. 94(2) of the Act requires the Board of referees to record its 
decision in writing. The UIC has developed for this purpose a special form 
on which the names of the appellant, the intervening parties, the witnesses 
and the representative of the appellant must be shown. The form must also 
show whether the appellant was present and whether he was represented, 
together with the date and place of the hearing. The decision itself follows, 
over the signature of the members of the Board who are in agreement with it. 
It includes the following elements: 

• normally, an indication of the sections of the Act applicable to the case; 

• a description of the evidence brought to the attention of the Board 
subsequent to the submission: letters from the appellant or from 
interested third parties, statements made during the hearing, information 
obtained by telephone in the course of the proceedings; 

• a summary of the facts, where this appears necessary to elaborate upon 
or correct the contents of the submission prepared by the Agent; 

• an assessment of the facts in the light of the law; 

• the decision confirming, rescinding or amending the Agent's decision. 

The assessment of the facts is clearly the crucial element in the 
decision. The referees' reasoning on this point is often cryptic in the extreme 
and a claimant who is unfamiliar with the technicalities of unemployment 
insurance law often sees a complex situation reduced by the stroke of a pen 
to a concise formula, the legal meaning of which is a complete mystery to 
him. In extreme cases, he is confronted by two short sentences: the question 
in dispute (as defined by the submission) and the Board's decision: "The 
decision of the Insurance Agent is unanimously upheld". As we shall see in 
the next chapter, however, the effective exercise of the right of appeal to the 
Umpire requires that the decision of the Board of referees be adequately 
justified. 

When a person has been directed to attend the hearing, he is advised by 
the Board to submit his claim for travel expenses to the clerk; no ruling is 
made on this in the Board's decision. 

If one of the members of the Board gives a minority decision, he uses 
the same form and writes up his decision following the same format. 

It should be pointed out that, whereas the decisions of the Boards of 
referees normally mention which sections of the Act are applicable to the 
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case, citations of the caselaw are much less common. Only two of the 90 
unanimous decisions included in our sample make specific reference to 
decisions of the Umpire. Four others mention the caselaw but in terms no 
more specific than formulas such as: "La décision du fonctionnaire de 
l'assurance est conforme aux principes suivis par le juge-arbitre dans des cas 
analogues" or "Accepted jurisprudence is very clear in matters of this 
kind". 

The improvisation which surrounds the writing of these decisions is 
reflected in their style. Whichever official language they are written in, they 
rarely constitute shining examples of correctness and precision in their 
terminology and phrasing. Chairmen who are members of the legal 
professions and are hence familiar with legal style and reasoning perhaps 
enjoy a slight advantage on this point. Quite apart from any literary 
considerations, one should expect administrative decisions to be presented 
to the members of the public affected by them with clarity, logic and 
simplicity. 

In theory, the entire proceedings (preliminaries, examination, delibera-
tion and dictation of the decision) should last no more than half an hour, 
since this is the interval at which hearings are scheduled. In practice, it takes 
at least an hour when the appellant is present. The half-hour interval rather 
represents an average between the time needed to deal with an appeal when 
the appellant is present and the time needed to deal with one without the 
appellant. The Umpires have recently objected to the excessive brevity of 
some hearings before Boards of referees. Their admonitions may have been 
listened to, since none of the hearings we attended appeared to restrict the 
appellant's opportunity to state his case. It is the responsibility of the 
chairman to cut short the discussion if he feels that the appellant has nothing 
significant to add to his argument, but in general the appellants do not seem 
disposed to abuse their right to speak. They are characterized far more 
frequently by timidity than by self-assertiveness. 

The decision of the Board of referees is never revealed immediately to 
the appellant. At the conclusion of the examination, or at the opening of the 
proceedings, the chairman informs the appellant that it will be mailed to 
him. The referees must be careful to avoid giving any hints about their 
decision or on the effect it will have on the benefits paid to the appellant. 
The clerk is responsible for sending a copy of the decision to the appellant, 
interested third parties, the Agent who made the initial decision (who adds it 
to the file and takes the necessary steps to implement it), to the chairman of 
the Board and to the UIC Regional Office (together with a copy of the 
submission), thus fulfilling the requirements of reg. 182(3) and (4). These 
are the limits of the distribution of the decisions of Boards of referees; since 
they are not published, they do not become part of the caselaw. 
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The main elements of the procedure for an appeal to the Umpire are 
printed on the back of the form notifying the appellant and interested parties 
of the decision. This includes the rights of appeal of the various parties (as 
provided by sec. 95 of the Act and reg. 184(1)), the time within which the 
appeal must be filed, the right of interested third parties to submit their 
opinions, the right to request a hearing before the Umpire and the obligation 
upon the claimant or his employer to obtain permission in advance from the 
chairman of the Board of referees. 

A decision of the Umpire where the attitude of the UIC was strongly 
criticized deserves mention in this connection. In that case, the majority 
decision of the Board of referees, removing the disentitlement, had not been 
notified to the appellant. Instead, the UIC, taking the view that the decision 
of the Board was vitiated by an irregularity in form, convened a second 
Board which gave a majority decision upholding the disentitlement (CUB 
3724). 

A decision of the Board of referees has an immediate effect in terms of 
benefit (sec. 103( I) of the Act): the claimant is reinstated in his rights as of 
the effective date of the denial or withholding of benefit which he 
challenged successfully before the Board, unless the Board declares him 
entitled as of a more recent dàte. A distinction must, however, be made 
between benefit paid prior to the decision of the Board of referees and that 
paid after the decision. In the case of a claimant to whom the Agent II had 
retroactively denied benefit, the UIC's decision created a debt recoverable 
from the claimànt. If the claimant challenges the validity of this decision 
successfully before the Board of referees, the payment of benefit is resumed 
from the point where it was interrupted and continues after the date of. the 
Board's decision. If the UIC thereupon challenges the decision of the Board 
of referees before the Umpire and wins, thereby reinstating the initial 
decision, sec. 103 of the Act recognizes benefit paid to the claimant in 
accordance with the decision of the Board after the decision as having been 
duly paid to the claimant. The Umpire's decision recreates the overpayment 
established by the initial decision, on the other hand, and this amount is 
recoverable from the claimant. In Chapter 5 we shall see, however, that in 
certain situations the claimant's right to benefit paid in accordance with the 
decision of a Board of referees may lapse. 

Although the decision of the Board of referees may produce retroactive 
effects when they are in the claimant's favour, the same is not true when 
they are adverse to him. Such is the case when the employer contests the 
payment of benefit to an employee who, according to the employer, lias 

 been dismissed for misconduct, left his employment voluntarily without 
cause or lost his job as a result of a labour dispute. If the Board of referees 
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rescinds the Agent's decision, the money paid up to the date of the hearing is 
considered duly paid to the claimant. 

A claimant whose appeal has been rejected by the Board of referees 
may avoid, for the future or even retroactively, the implementation of the 
initial decision, which was upheld by the Board, if he is able to show the 
Agent evidence of new facts. Sec. 102 of the Act allows the Agent to amend 
his decision, even if it has been hpheld by the Board, if he discovers either a 
change in the claimant's situation, or the existence of facts which were 
unknown to the claimant at the time of the initial decision or of that of the 
Board. Even if the Agent is of the opinion that the facts presented do not 
justify amending his decision or are not really new, he must still give the 
claimant the opportunity of presenting his arguments before the Board of 
referees. In view of the way in which the Board is constituted, it is highly 
unlikely that the new hearing will take place before the same people as the 
first one, so it will in fact be a "retrial". This situation can give rise to a 
distortion of the procedure, as exemplified by a recent case. A Board of 
referees examined the file of a claimant who asserted that new facts had 
come to light. This was denied by the Agent, whose previous decision had 
been upheld by a previous Board. The new Board agreed that the facts 
presented did not actually add anything, but it felt that the first Board had 
erred with regard to the merits of the case and should have decided in the 
claimant's favour. The members of the second Board, although forced to 
reject the appeal on the grounds that the new facts were not really new, saw 
to it that one of them gave a minority decision, thus giving the claimant an 
opportunity to bring his case directly before the Umpire. This pointlessly 
complex situation illustrates the disadvantages of not having permanent 
Boards of referees. 

The claimant is, of course, not the only one who can present new facts 
in order to question the decision of a Board of referees. Sec. 57 and 102 of 
the Act authorize the UIC to re-open a claimant's file, within 36 months 
after the payment of the last benefit, and reclaim any money to which he was 
not entitled. The UIC must also present new facts; in other words, it must 
have discovered elements in the claimant's situation at the time of the initial 
decision which normal vigilance would not have enabled it to discover at the 
proper time (CUB 3840). 
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Chapter 5: Appeals to the Umpire 

Section I: THE UMPIRE 

A. Nature, history and present organization 
The principle of the existence of a second level of appeal is not 

universally recognized in law. Eminent jurists of both the Anglo-Saxon and 
Civilian legal traditions have asserted that the existence of a second level of 
appeal makes the first level virtually useless. In Canadian law, however, the 
two-tier appeal is the rule rather than the exception. 

As regards courts of law, the existence of the Supreme Court of Canada 
as a "general court of appeal" has accustomed Canadians who come before 
the courts to rely on a second level of appeal which can overrule decisions of 
their provincial court of appeal. The same is also true of administrative 
tribunals, which the legislator frequently endows with at least two, and 
sometimes more levels of appeal, thus adding to the safeguards flowing 
from the general power of supervision and review which is invested in the 
superior court of every province and in the Federal Court. 

The existence of a two-tier appeal system in unemployment insurance 
cases can be explained easily. (It is not our purpose here to justify it). 

The subject matter of these appeals is the administration of a piece of 
"social" legislation; legislation, in other words, the purpose of which is to 
preserve the economic order by protecting wage-earners and developing a 
degree of solidarity between capital and labour within a free enterprise 
system. It seemed quite natural to involve representatives of the two classes 
of society most directly affected — employers and workers — with the 
actions of the administrative authorities. In order to establish some 
mechanism to review individual decisions concerning the application of the 
statute, it seemed necessary to add to these two elements — administrative 
and representative — a third element, maintaining values which are properly 
speaking legal in nature. And since there was a long-standing belief in 
Canada that neither law nor justice could exist outside the realm of the 
ordinary courts, the legislator turned to the judiciary to provide this 
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specifically legal contribution in the form of a second level of review of 
administrative decisions. 

Such is the theoretical basis of the institution of the unemployment 
insurance Umpire, which was created under the 1940 Act establishing 
unemployment insurance and retained in the 1971 Act (sec. 92). Originally, 
the judges of the Exchequer Court (which was replaced by the Federal Court 
in 1971) were eligible for appointment as Umpires by the Governor in 
Council. There was initially only one Umpire and then two. Despite the 
diversity of its spheres of jurisdiction (maritime law, tax law, Crown 
liability, patents, trademarks, intellectual property and so on), the 
Exchequer Court, at least during the early years, was not overwhelmed with 
work and was able to allow one or two of its members to specialize 
(although not exclusively) in social law. This arrangement proved 
satisfactory for the purposes of the unemployment insurance scheme, since 
it was adequate to handle the normal volume of appeals and guaranteed, by 
virtue of the small number and specialization of the judges, the consistency 
and stability of the caselaw. 

The growth of litigation before the Exchequer Court (which on 
becoming the Federal Court had a general responsibility for judicial review 
of federal administrative authorities added to its many specialized 
jurisdictions) made a change necessary by 1971. The "recruiting area" for 
Umpires was .therefore enlarged to include the members of two federal 
administrative tribunals, the Pension Appeals Board and the Tax Review 
Board. The choice of these bodies was not accidental. The PAB is 
responsible for litigation involving benefits from and contributions to 
another social security scheme, the Canada Pension Plan. It also serves as 
the final court of appeal for cases involving unemployment insurance 
premiums, the first level of appeal for which is . . . the Umpire! The TRB, 
on the other hand, has appeal responsibility in income tax matters; as was 
mentioned earlier, the Taxation Division of the Department of National 
Revenue is the administrative authority to which questions involving 
unemployment insurance premiums are referred. The members of these two 
bodies are ideally qualified, in view of the nature of their normal duties, to 
deal with litigation regarding unemployment insurance benefit. One might 
expect that, in theory at least, they would be better prepared than the judges 
of the Federal Court, who already have a number of specialties. 

In practice, this enlargement of the recruiting area for Umpires has 
remained merely a possibility. The resources of the Federal Court have, on 
the other hand, been drawn upon more heavily than before: all the members 
of the Trial Division of the Court, ten judges in all, have been designated as 
Umpires. In accordance with sec. 92(3) and (4), they come under the 
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supervision of the Chief Umpire, who is the Associate Chief Justice of the 
Federal Court and president of its Trial Division. If necessary, the deputy 
judges of the Federal Court may also be called upon to serve; these are 
members of the provincial superior courts who are qualified to sit as Federal 
Court judges when the Court is unable to hear all the appeals pending before 
it in their region. It is estimated that each of the permanent Federal Court 
judges spends more than one-fifth of his time performing his duties as an 
Umpire, and according to other estimates, the current volume of appeals to 
the Umpire Would be sufficient to provide full-time employment for three 
judges. 

There can, furthermore, be no question of calling on the Appeal 
Division of the Federal Court, the Pension Appeals Board or the Tax Review 
Board to assume some of the load of the present Umpires, as sec. 92(1) of 
the Act allows, since these three bodies are already overloaded. As far as the 
PAB, in particular, is concerned, it is worth noting that even though it 
recently received an increase in its theoretical complement (which was 
increased from six to ten members by S.C. (1974-1975) c. 4, sec. 42(1)), 
benefited from the appointment of two new members and lost much of its 
jurisdiction over the Quebec Pension Plan (transferred to the new Social 
Affairs Commission by S.Q. (1974) c. 39, sec. 20 and 47), it still 
experiences problems because of the unavailability of its members. They are 
all provincial judges and the PAB can only sit in benches of three members. 
Moreover, by adding members of a tribunal other than the Federal Court to 
the roster of Umpires, the already serious difficulties caused by the need to 
co-ordinate and preserve the consistency of the caselaw would be 
exacerbated. 

At both levels of appeal, therefore, the bodies responsible for 
reviewing individual administrative decisions regarding unemployment 
insurance benefit are made up of persons who devote only a portion of their 
time to these duties. The era of the professional has not yet dawned as far as 
unemployment insurance litigation is concerned (or, indeed, other social 
security schemes either). 

In the entire machinery for reviewing decisions, there is only one 
element which, like the UIC itself, is both permanent and specialized — the 
"office of the Umpire". The office owes its existence to practical 
arrangements rather than to the will of Parliament, for it is not mentioned at 
all in the Unemployment Insurance Act and in only a few sections of the 
Regulations (reg. 184(2) and (4) and 185(4) and (6)). It is at present 
composed of two registrars, one deputy registrar and a staff of three officers. 
Although the office comes under the supervision of the Chief Umpire, its 
staff is for administrative purposes part of the UIC, whence its budget is also 
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drawn. It fulfills many of the functions of the clerk of a court, including 
receiving appeals, preparing files, making the physical preparations for 
sessions, authenticating the tribunal's documents and maintaining its files. 
We shall examine later in detail its part in appeal proceedings before the 
Umpire. 

Two characteristics of the Umpire's jurisdiction deserve mention here. 
First, the Umpire is an itinerant tribunal. Under sec. 92(2) he may sit at 
"any place in Canada". In contrast to the activities of the Federal Court, 
which are normally limited to the major cities , and in particular those in 
which it has offices (Halifax, Montreal, Ottawa, Toronto, Winnipeg, 
Edmonton and Vancouver), the Umpire frequently sits in medium-sized 
cities. Secondly, the Umpire generally sits alone. A hearing is heard by 
more than one Umpire, presided over by the Chief Umpire, only when the 
Chief Umpire feels that the matter is of "significant importance" (sec. 
93(2) of the Act). When the Umpires sit jointly they may either "hear" or 
"review" appeals; the latter case would probably involve reviewing a 
decision already handed down by one of the Umpires, and therefore amounts 
to a third level of appeal for certain cases. Hitherto, however, this 
exceptional procedure has been used only once (CUB 3399). 

B. Statistics on appeals 

After we have analysed, as we did in the case of the Boards of referees, 
the work of the Umpires from the point of view of the number of appeals, 
the appellants, the subject of the litigation, the success rate of the various 
classes of appellants and the regional breakdown of appeals, we shall 
attempt to construct an overview of the "pyramid" of litigation concerning 
benefit. 

Until 1971, the Umpire never heard more than 100 appeals per year. 
The growth in the amount of litigation since the passing of the new Act has 
been as striking as in the case of the Boards of referees: the number of 
appeals to the Umpire had risen to 156 in 1973, in 1974 it reached 341 and 
280 in 1975. 

Whereas an appeal to the Board of referees can be filed only by the 
claimant or his employer (who only has a direct interest in doing so in 
certain cases), the appellant before the Umpire may be the UIC as well as the 
claimant, the employer, a union or an employers' association. Table IX 
gives a breakdown of the appeals heard during 1974 by classes of appellants 
and the five regions of the UIC. 
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Subject 
% of appeals 

% of appeals to B of R 	to Umpire 

TABLE IX 
Appeals to the Umpire: Appellants and Regional Distribution (1974) 

Appellant 

Employers' 
Region Claimant Union Employer Association UIC 	Total 

Atlantic 	15 	12 	 15 	42 
. 

Quebec 	59 	39 	 5 	103 
Ontario 	60 	24 	 2 	14 	100 
Prairies 	42 	6 	 3 	51 
Pacific 	27 	13 	 5 	45 
Total 	203 	94 	0 	2 	42 	341 

(59%) 	(28%) 	 (1%) 	(12%) (100%) 

These figures would indicate that employers are just as little in 
evidence here as they are in the Boards of referees. In addition, the existence 
of this second level of appeal does not appear to question to any inordinate 
extent the decisions handed down by the first level. In 1974, only 5,600 out 
of some 40,000 appeals to the Board of referees were upheld; the UIC 
challenged the Board's ruling in only 42 (0.75%) of those cases. Claimants 
and their unions, for their part, contested only 297 (0.86%) of the 
approximately 34,400 decisions given against them by Boards of referees. 

TABLE X 

Issues on Appeal to the Umpire (1974) 

Availability of claimant 	 49 1 48 
Job search 	 9 
Voluntary leaving 	 16 

1 5 
Misconduct 	 3 
Antedate 	 5 	 3.5 
Not unemployed 	 1.5 	 4.5 
Job refusal 	 2 	 2 
Capacity for work 	 1.5 	 2 
Labour dispute 	 1.5 	 20 
Application formalities 	 1.5 	 1.5 
Miscellaneous 	 10 	 13.5 
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We thought it worthwhile to compare the two levels of appeal in terms 
of the subject of the cases brought before the Umpires in 1974. Table X 
repeats the figures quoted in Chapter 4 (Table V) with regard to the Boards 
of referees, together with the percentage of the total appeals to the Umpires 
represented by each category. 

One difference between the two sets of figures is immediately apparent. 
Whereas cases involving the availability of the claimant (and the special 
problem of availability raised by an inadequate job search) or grounds for 
disqualification related to the termination of employment (voluntary leaving 
or dismissal for misconduct) represent more than three-quarters of the total 
appeals to the Board of referees, they make up only slightly more than half 
the appeals to the Umpire. The discrepancy between the two percentages 
corresponds in large measure to the increase in the percentage of cases 
involving labour disputes coming before the Umpire, which account for 
20% of the total as against 1.5% of the total before the Boards of referees. 
This finding is doubtless not unrelated to the fact that 28% of the appeals to 
the Umpire in the same year were filed by unions. 

Taken as a whole, the decisions of the Umpires rescind those of the 
Board of referees in approximately 35% of cases. This figure is not of itself 
particularly significant: at most it would indicate that 35% of the decisions 
handed down by the Boards of referees and subsequently contested are 
tainted with "errors". The overall success rate of appellants before the 
Umpire does not mean the same as it does in the case of the Board of 
referees, since a distinction must be made between appeals filed by the UIC 
and those filed by the claimant or his union. The data available enable us to 
do this only for the years 1973 to 1975 (Table XI). 

A broad similarity immediately appears between the years 1973 and 
1975, in spite of the marked increase in the number of appeals. On the other 
hand, the year 1974 features a very high rate (41%) of decisions favouring 
claimants; this was due in large measure to the higher success rate of the 
claimants and their unions against the UIC (from 28% to 37%), but also to 
the fact that in 1974 the UIC lost two-thirds of its appeals to the Umpire (its 
success rate dropped from 70% to 33%). According to our informants, 
however, 1974 was not a typical year in this respect: the 1973 and 1975 
figures of 28% and 31% of decisions in the claimants' favour were much 
closer to the average. 

We also thought it worthwhile to compare the regional breakdown of 
appeals to the Umpire with those of appeals to the Board of referees and of 
benefits paid. It will be recalled that a comparison between the distribution 
of appeals to the Board of referees and the distribution of benefits led us to 
the conclusion that claimants in the Atlantic and Quebec regions were much 
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Appeals by claimants 
1973 	 132 	 95 	 37 	 28.0% 

TABLE XI 

Success Rate of Appeals to the Umpire 

Number of 	Decision favouring 	Decision favouring 	Success 
appeals 	 the UIC 	 the claimant 	 rate 

1973 	 24 	 17 	 7 	 70.8% 

Appeals by the UIC 	1974 	 42 	 14 	 28 	 , 33.3% 

1975 	 13 	 12 	 1 	 92.3% 

and unions 	 1974 	297 	 187 	 110 	 37.0% 

1975 	264 	 160 	 104 	 39.3% 

1973 	 156 	 112(72%) 	 44(28%) 

Total* 1974 	339 	 201 (59%) 	138(41%) 

1975 	277 	 172(69%) 	105 (31%) 

*Not including appeals by employers or employers' associations : 2 in 1974, 3 in 1975. 



less inclined to contest the decisions of the UIC before the Boards of 
referees than those of the three other regions (see Table VII). In order to 
make the figures truly comparable, we included only appeals brought before 
the Umpire by claimants and unions (Table XII). The figures in all cases are 
for 1974. 

TABLE XII 

Regional Distribution of Benefits and of Appeals to the Board of Referees 
and the Umpire (1974) 

Appeals to 
Appeals to 	Board of 
the Umpire 	referees 	Benefits 

Atlantic 	 9.1% 	7.7% 	15.6% 
Quebec 	 33.0% 	17.3% 	34.7% 
Ontario 	 28.3% 	39.8% 	28.4% 
Prairies 	 16.1% 	15.9% 	7.8% 
Pacific 	 13.5% 	19.3% 	13.5% 

Total 	 100.0% 	100.0% 	100.0% 

At the level of the Umpire, the regional balance is re-established to a 
large extent. The inordinate contentious activity before the Boards of 
referees in the Ontario and Pacific regions yields first place to Quebec and 
these three regions stand in much the same relative position as in respect of 
benefits. Only the Prairies,  with twice as many appeals , on a percentage 
basis, as benefits and the Atlantic region, where the level of contentious 
activity remains low despite a slight rise, deviate from this pattern. 

Based on some of these data on appeals to the Umpire, together with 
those described in Chapter 4 on appeals to the Board of referees, it is 
possible to compile a quantitative picture of the process for reviewing UIC 
decisions concerning benefits. In order to do so we will again use 1974 as an 
example. All the figures we quote have been rounded off and their purpose 
is to give an order of magnitude rather than an exact measurement. 

During 1974 the UIC processed 2,380,000 initial claims. 

The UIC also recorded 1,440,000 disentitlements and disqualifications 
against claimants. It is not possible, however, to compare this figure directly 
with the preceding one and conclude therefrom that only 940,000 claims 
were not subject to adverse decisions, since a single claim may be subject to 
a number of decisions of this type during a single benefit period. These 
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figures are notable primarily because of the indication they give of the scale 
of the operation. 

Disentitlements and disqualifications were rescinded by the UIC in 
232,000 cases, usually upon receipt of additional information, and 
sometimes after the claimant had appealed. The number of decisions against 
claimants, and therefore appealable, was therefore reduced by 16% to 
1,208,000. 

On the basis of the number of appeals actually heard by the Boards of 
referees, we estimated that approximately 70,000 appeals were filed against 
these decisions. In other words, at least 5% of claimants who received 
unfavourable decisions took advantage of their right of appeal. Of this 
number, approximately 10,000 appeals (14%) resulted in an amendment of 
the initial decision in the claimant's favour as a result of the automatic 
re-examination of the file. The re-examination of the file also resulted in the 
abandonment of their appeals by some 20,000 claimants (29%). 

This leaves approximately 40,000 appeals which were brought before 
the Boards of referees. The Boards thus in the final analysis had to deal with 
only about 3% of appealable decisions. 

The Boards of referees upheld 5,600 appeals, or 14.3% of those 
brought before them. 

The UIC appealed 42 (0.75%) of the Boards of referees' decisions in 
favour of claimants to the Umpire. 

On the other hand, the Boards of referees confirmed the UIC's initial 
decision in 34,400 cases, of which only 297 (0.86%) were appealed to the 
Umpire by claimants and unions. 

This statistical overview makes it possible to re-establish a degree of 
perspective, which is often distorted by the relatively higher visibility of the 
Umpire, in the process of review of UIC decisions concerning benefits. Of 
the three levels of appeal against these decisions (internal review by the 
UIC, the first level of contentious review by the Board of referees and the 
second level before the Umpire), the arrangements for the latter emerge 
most clearly from a reading of the Act. Insofar as the appeal to the Board of 
referees is governed primarily by the Regulations and by the UIC's internal 
procedures, it has less visibility. As to pre-contentious review, the 
Regulations and especially the Act provide a mere sketch of the procedure. 
In actual fact, as we have seen, the frequency with which these avenues of 
appeal are resorted to stands in inverse proportion to the elaborateness of 
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their procedural rules. In 1974, the "pyramid" of unemployment insurance 
litigation looked like this: 

For every appeal brought before the Umpire, there were: 

® 117 decisions of Boards of referees; 

P 3,540 re-examined decisions of the UIC open to appeal; 

ab 4,200 UIC decisions open to appeal, before re-examination. 

Despite its being fairly extensively regulated, and despite its role as the 
source of caselaw, appeal to the Umpire is in fact no more than the tip of the 
iceberg. Appeal to the Board of referees corresponds to the part that is above 
the water: visible but still surrounded by a sort of legal haze, since several 
aspects are not governed by any external rules. Finally there is the 
submerged mass, largely removed from the procedural sphere, comprising 
the millions of decisions on individual cases, the making of which we 
attempted to describe, especially in Chapters 2 and 3. 

C. The Umpire's caselaw 

The Umpire is the final level of appeal for litigation regarding 
unemployment insurance benefits (sec. 100 of the Act). We have 
nevertheless seen that his intervention, quantitatively speaking, is extremely 
limited. The impact of the Umpire's decisions, however, is not limited to 
merely settling the cases brought before him. In contrast to the decisions of 
the Boards of referees, the decisions of the Umpire have been regarded as a 
source of caselaw ever since the early days of unemployment insurance. The 
weight of the Umpire's decisions as precedents is not felt equally at all 
levels of unemployment insurance litigation. While the decisions are 
rigorously adhered to by the officials of the UIC who are responsible for 
adjudicating applications for benefit and by the Boards of referees, the 
Umpires do not feel bound to the same extent by their own decisions. An 
Umpire will only consider himself bound by the decisions of his colleagues 
if the question in dispute has been the subject of consistent jurisprudence or 
of a decision by a panel of Umpires. For instance, the principle according to 
which the Umpire has jurisdiction over matters of law and not of fact, unless 
the interpretation of the facts by the Board of referees seems to him to be 
manifestly erroneous or illogical, is the product of a long evolution of 
jurisprudence. It is thus universally respected, even when the Umpire is of 
the opinion that another interpretation of the facts would be just as tenable as 
that of the Board of referees. Similarly, the only decision thus far handed 
down by a panel of Umpires (CUB 3399) is regarded by all the Umpires as 
the definitive pronouncement of the law on the subject in question. Apart 
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from these two situations, the Umpires do at times adopt divergent positions 
on specific points. It was precisely to resolve a contradiction of this type that 
the Umpire before whom the appeal CUB 3399 was brought suggested that 
the case be heard by a panel of Umpires. In principle, however, the Umpires 
attempt to make their decisions mutually compatible. 

The Umpire's decisions are not only recorded, but they may also be 
published, either in full or as a summary, if the UIC considers it appropriate 
(reg. 186). There is no obligation to publish them, nor is this publication a 
complete record of all the decisions of the Umpire. Unlike the reports of the 
Supreme Court and the Federal Court, this publication (the CUB report) is 
not issued by the tribunal itself but by the UIC, which also assumes part of 
the cost. 

When the Umpire's decision has been recorded and filed in the office of 
the Umpire and the parties have been notified, a copy is sent to the 
Directorate of Insurance at the UIC headquarters in Ottawa. There, the 
decision is analyzed to determine whether it is of particular interest for the 
interpretation and application of the Act. Two types of decisions are likely 
to be singled out during this examination: those which concern a situation 
unlike any previously brought before the Umpire and those which offer a 
new perspective or clarify a doubtful or controversial question of 

interpretation. When the Umpire has handed down a series of decisions 
concerning a number of claimants in an identical situation, only one of them 
will be selected provided the subject matter falls into one of the two 
categories described above. When a decision is deemed to be of particular 
interest, the editors at the UIC write a summary of facts and points of law. 
This summary is published over the text of the decision. This series of 
operations normally takes from three to six weeks from the date of the 
decision. 

The decision and the summary are then translated. They are originally 
written in the official language chosen by the Umpire, usually that of the 

claimant. The Official Languages Act (sec. 5(1)) requires that the reports of 
all tribunals under federal jurisdiction be published simultaneously in both 
official languages. In any case, the UIC would have to translate them for its 
own use, since its five regional components are largely unilingual. The 

translation is done by the federal government's Translation Bureau, 
theoretically by the division within the Bureau specializing in the translation 
of legal texts. 

The delays caused by translation are considerable, since there are only 
a small number of legal translators, who are overloaded with work from 
major federal courts and tribunals (the Supreme Court, the Federal Court, 
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the Immigration Appeal Board, the Tax Review Board, the Canadian 
Transport Commission and so on). Translation is the principal cause of the 
delay in publishing the Umpire's decisions, a delay which is currently 
running at about eighteen months. 

When it receives the second version of the decision, the Directorate of 
Insurance checks that it is faithful to the original. Once it has collected a 
series of ten decisions in both versions, it prints them and distributes them 
within the UIC (Regional Offices, District Offices, members of Boards of 
referees) and to certain outside organizations which have a special interest in 
them, such as law schools, major union organizations and agencies which 
assist claimants in unemployment insurance litigation. From this point on, 
the Umpire's caselaw is theoretically accessible to the public in the UIC's 
District Offices, since any well-informed claimant may ask to consult them. 

The "official" publication does not, however, occur until several 
months later, when about 100 decisions have been collected. The UIC then 
sends them to the government printing office, which assumes the 
responsibility for publishing them and distributing them to its retail outlets 
throughout the country. It should be pointed out that the English and French 
versions are published separately in two separate collections. Contrary to 
normal practice, the casebook of the decisions of the Umpires is not 
published at regular intervals and is not divided into volumes by year. 
Decisions in the CUB reports are cited by number with no indication as to 
the date. Each volume contains between 200 and 300 decisions in numerical 
order and runs to more than 1000 pages. It contains no index or other 
analytical description of its contents. 

Because publication is so slow and inconvenient, the Directorate of 
Insurance is responsible for making the Umpire's caselaw more accessible 
to UIC officials by way of the "Digest of Benefit Entitlement Principles". 
This document, which appears in separate English and French editions in a 
loose-leaf ring binder for easy updating, is intended to be a description of 
the state of the law, as derived from the Act, the Regulations and the 
caselaw, with regard to some twenty major topics, which are subdivided into 
more detailed headings. The text of each section is in the form of a 
continuous narrative compiled by juxtaposing more or less verbatim 
quotations from various sources, usually accompanied by a reference to the 
article or decision cited. The transitional passages between quotations 
neVertheless contain statements of principle for which no source is 
indicated, although it may be assumed that they are taken from internal 
guidelines or interpretations of the UIC. 

Although the UIC provides all members of the Boards of referees with a 
copy, and does not refuse to distribute them to outside organizations which 

174 



can demonstrate sufficient involvement in such matters, the Digest is 
essentially a manual for officials responsible for making decisions 
concerning applications for benefit, in other words the Agents I and II. 
While the grouping of subjects by topic and the methodical approach of the 
text give the impression of a textbook, its generally very positive style 
indicates that it was designed as a work instrument for everyday use, 
enabling the Agent to decide the legal issues they encounter with a minimum 
of research. 

The Digest was supposed, in theory, to be updated regularly, but it has 
not been amended since the end of 1973. The UIC proposes to update it 
every three months, once it has found a way to speed up the publication of 
the decisions of the Umpire — a rather problematic objective, in view of the 
apparently insuperable delays in translating them. In order to meet the most 
urgent requirements, the Entitlement Determination Division has published, 
at irregular intervals since November 1972, a bilingual bulletin which 
occasionally contains comments on recent decisions by the Umpire along 
with other items of information for UIC employees. This "Entitlement 
Determination Bulletin" on occasion reports the comments of the Umpires 
on the procedure followed in cases brought before them; however, it never 
reprints either the full text of the decisions upon which it comments or a 
summary of recent caselaw. 

There are thus three ways of gaining access to the Umpire's caselaw: 
the official report of the decisions (CUB report), which is distributed in 
advance within the UIC and to certain outside organizations; the "Digest of 
Benefit Entitlement Principles"; and the "Entitlement Determination 
Bulletin". Only the first of these three sources provides access to the actual 
text of most significant decisions. The other two provide access only to 
what, from one perspective, is the significant aspect of part of the caselaw. 
While our observations of the work of the Agents revealed that they make 
frequent use of the Digest, the same is not true of the CUB reports, which 
are used only in exceptional cases by the Agents and only rarely by the 
Boards of referees. Without any doubt, this indifference to the primary 
source of caselaw is due to the lack of an index of the decisions of the 
Umpires. While the Digest shows evidence of some effort to organize the 
material and put it into perspective, it remains a didactic and practical work 
instrument. It is not a scientific research tool by means of which the state of 
a legal question can be established with certainty and precision on the basis 
of all the pertinent caselaw. Only a detailed, alphabetical index, arranged 
after analysis and consideration of the various aspects of each decision, 
would enable anyone who was interested to find quickly, assuming they 
existed, the definitive precedents on a given point. Work towards this end is 
in fact in progress. An Anglophone employee in the Directorate of Insurance 
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at the headquarters of the UIC has been given the job of drawing up an index 
of the Umpire's caselaw since CUB 3000 (slightly prior to the passing of the 
1971 Act). In the office of the Umpire, the registrar (who is a Francophone) 
has compiled an index,  divided into 19 topics and subdivided into headings, 
of the entire caselaw up to May 1973. These two initiatives are not 
co-ordinated and both are slowed down by the lack of staff with the 
necessary skills for a legal analysis of the texts. 

Section 2: THE APPEAL PROCESS 

Our comments in Chapter 4 on the nature of the appeal to the Board of 
referees also hold true for the appeal to the Umpire. This is an appeal 
procedure (sec. 95 of the Act) and as such allows the appeal tribunal to 
rescind or modify the decision under dispute by substituting its own decision 
therefor. The appeal to the Umpire has in addition the character of an 
application for rehearing, since the Umpire is empowered to "direct the 
Board of referees to reconsider or rehear the case either generally or on any 
particular issue" before reaching its own decision. 

Although the scope of this appeal is very broad, the subject matter is 
nevertheless sharply circumscribed. In principle, the Umpire does not retry 
the case. His role is limited to verifying that the conclusions drawn by the 
Board of referees with regard to the facts brought to its attention are logical 
and legally correct. Unless he finds a serious error in interpretation, 
therefore, the Umpire does not re-examine the facts as they appear in the 
decision of the Board of referees (cf. in particular CUB 3282). 

Although under the present system the Umpires are also members of a 
court of law, the appeal to them provided for under the U nemployment 
Insurance Act is quite different from the usual process of appeal to a court of 
law in that it is much simpler to initiate (as illustrated by the fact that the 
appeal is initiated by filing a notice with the local office of the UIC and not 
at the headquarters of the appeal body in Ottawa (reg. 184(2)), the absence 
of formality (sec. 93(1) of the Act) and the fact that it costs nothing. On the 
latter point, it should be noted that the expenses incurred by a claimant in 
appearing before the Umpire are not reimbursed unless he is summoned to 
the hearing by the Umpire. It is the practice for the UIC to reimburse 
claimants and others summoned to a hearing for their travel expenses and for 
loss of earnings. In other cases, the office of the Umpire attempts to hold its 
sessions as near as possible to the appellant's place of residence in order to 
minimize his travel expenses. These characteristics of the appeal are in 
keeping with the nature of the Umpire, which is that of an administrative 
tribunal. 
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Appeal to the Umpire involves of necessity contesting a decision of the 
Board of referees. It is not possible to approach the Umpire directly in order 
to contest a decision of the UIC. The appeal to the Board of referees is a 
pre-requisite for appeal to the Umpire (CUB 2601). 

An apPeal to the Umpire has certain staying effects. Sec. 103 of the Act 
and reg. 167 specify the conditions under which an appeal filed by the UIC 
can suspend the implementation of a decision by the Board of referees in the 
claimant's favour. Later on we shall examine the effect of these provisions. 
It is the practice of the UIC to treat an appeal filed by a claimant or his union 
against a decision requiring the claimant to refund overpayment of benefit as 
having a suspensive effect, as far as any steps to recover the money are 
concerned, pending the decision of the Umpire. 

There are fundamental differences, depending on the type of appellant, 
between the mechanisms by which an appeal against a decision of the Board 
of referees comes before the Umpire. A distinction must be made between 
appeals filed by members of the public (claimants, employers or groups or 
claimants or employers) and those filed by the administrative authority. 

A. Appeals filed by members of the public 

A claimant or employer affected by an adverse decision of the Board of 
referees may consult two documentary sources concerning the recourse open 
to him. These are the pamphlet "Appeal Procedure" and the instructions 
printed on the back of the decision of the Board of referees. The pamphlet 
gives a brief explanation of the main characteristics of the appeal body: the 
high-level judicial expertise of the Umpires, the absence of formality, 
mobility, the final nature of the Umpire's decision, the need for leave to 
appeal when the Board's decision is unanimous unless a union or employer's 
association takes up the appellant's case, the right to appear or to be 
represented at one's own expense. The information given to those affected 
at the same time as they are notified of the Board's decision describes in 
greater detail the procedure for exercising the right of appeal, which we 
shall now examine. 

The appeal procedure followed by members of the public falls into 
three phases. First, the exercise of the right of appeal is subject, in certain 
cases, to leave to appeal . Once the appeal has been filed, there is a second 
phase involving making up the file, followed by the preparations for the 
hearing for which the office of the Umpire is responsible. 
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1. Leave to appeal 

Sec. 95 of the Act makes a clear distinction between the right of appeal 
granted to the UIC on the one hand and to the various categories of members 
of the public on the other.  As we shall see farther on, to these various rights 
of appeal correspond variations in the manner in which these rights may be 
exercised. 

• 	Associations of workers or associations of employers (sec. 95(b) of the 
Act) enjoy an absolute right to appeal decisions of the Board of referees to 
the Umpire. The association must, however, be affected by the litigation 
decided by the Board of referees. Sec. 97 of the Act lays down the 
conditions under which it may be considered affected by the litigation: the 
claimant (or the employer, as the case may be) who is directly affected by 
the litigation must have been a member of the association not only on the 
day employment was terminated, but also on the day of the appeal. While it 
is easy to justify the requirement for a connection between the association 
and the individual involved on the day employment was terminated (since 
this event constitutes the origin of the legal relationship between the 
claimant and the UIC, which is the subject of the litigation), there is no clear 
justification for the requirement for such membership on the day of the 
appeal. According to our sources, it places certain unionized workers at a 
relative disadvantage, since they cease to be members of the union soon 
after their employment in terminated. Regardless of the merits of this, it 
should be pointed out that if the entitlement of the workers' or employers' 
association to file an appeal is contested, it is up to the Umpire to decide on 
the existence of the right of appeal. 

The claimant and the employer who are directly interested in the 
litigation have only a conditional right of appeal to the Umpire (sec. 95(c) of 
the Act). Their right of appeal is contingent on one of the following 
conditions being fulfilled: the decision of the Board of referees must be 
merely a majority decision, and therefore not unanimous, or the chairman of 
the Board must grant leave to appeal against a unanimous decision. The 
automatic right of appeal inherent in a minority decision applies only to 
questions on which the minority member has dissociated himself from his 
colleagues (CUB 3161). 

In practice this provision is of considerable importance. The decisions 
of the Boards of referees are usually unanimous. In our sample, only 2% 
were not unanimous and although the actual percentage is probably slightly 
higher, it is no more than 5%. As a result, the vast majority of claimants 
whose appeals are dismissed by the Board of referees must obtain leave from 
the chairman of the Board before they can appeal to the Umpire, unless their 
union is prepared to take up their case. 
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An examination of the appeals heard by the Umpire during the last 
quarter of 1974 revealed the selection process resulting from this provision. 
During this period, the Umpires heard 67 appeals filed by claimants and 23 
filed by unions, a total of 90. If the 10 appeals filed by unions concerning 
the existence of a labour dispute are subtracted from this figure, we are left 
with 80 appeals involving individual claimants. Of the 80, 38 derived from 
decisions which were not unanimous and 42 from unanimous decisions. 
These figures lead to the conclusion that the need to obtain leave to.appeal 
has a very marked effect on the normal flow of appeals. Unanimous 
decisions represent probably 95% of all the decisions of the Boards of 
referees, and yet they account for only slightly more than half of the appeals 
involving individuals brought before the Umpire by claimants or unions. 

If the decision is unanimous, the claimant or his employer must apply 
to the chairman of the Board which heard the initial appeal for leave to 
appeal. The UIC can provide a form for this purpose, although a letter from 
the appellant is sufficient. Sec. 96 of the Act stipulates that the chairman can 
grant-leave only "if it appears to him that there is a principle.of importance 
involved in the case or if there are other special circumstances by reason of 
which leave to appeal ought to .  be granted". Although the Act requires the 
chairman to state his reasons in writing, it provides for no right of appeal 
from this decision. We were unable to obtain any statistics on the outcome 
of these applications, although one chairman of the Board of referees stated 
that he thought 60% of them were rejected. 

Many observers expressed to us their surprise at this aspect of the 
Unemploytnent Insurance Act. The logic of the organization of justice 
requires that, when the exercise of a right of appeal is subject to obtaining 
leave, the leave should be given by the appeal tribunal or by one of its 
members, not by one of the members of the tribunal responsible for the 
decision being contested, especially if he has been a party to this decision. 
Furthermore, the fact that the claimant must, to contest the chairman's 
decision, go to the Federal Court creates a certain imbalance, to the extent 
that the UIC retains, for its part, the right to challenge, at the hearing before 
the Umpire, the granting of leave to appeal by the chairman: a substantial 
body of caselaw (CUB 176, 558, 1347, 1597, 1652, 1787, 1789, 1858, 
1875, 1912, 1917 and 2032) testifies to the effectiveness of this defence. 

It is worth noting that the application for leave to appeal has one 
advantage over the application for a new hearing based on new facts (sec. 
102 of the Act), namely that it is heard by someone who participated in the 
examination of the initial appeal. The wording of sec. 95(c) actually seems 
to preclude leave being granted by the chairman of another Board of 
referees, whereas sec. 102 is much less specific with regard to whether the 
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new Board should be the same as the first one. In Chapter 4 we saw that in 
practice they are rarely identical. 

The existence of the requirement that certain appellants obtain leave 
has an effect on the deadlines. The normal time for appeal is within sixty 
days of the day the claimant is notified of the decision (sec. 98 of the Act). 
Since this date is, however, not normally shown on the appeal file, the 
Umpire is sometimes placed in a difficult situation in determining the 
admissibility of an appeal (cf. CUB 3761). 

If there is some dispute over the date from which the sixty-day period is 
counted, certification by the UIC that the decision of the Board of referees 
was sent by mail is evidence that it was received in the ordinary course of the 
mails (sec. 120(2) of the Act). This deadline can be extended only by the 
Umpire for special reasons. When leave to appeal must be obtained from the 
chairman of the Board of referees, it must be requested within 30 days, 
unless an extension is granted by the UIC "in any particular case for special 
reasons" (sec. 96(1) of the Act and reg. 183(1)). The chairman of the Board 
of referees is then required to notify the UIC of his decision within fifteen 
days. Even if the chairman does not grant leave to appeal until the expiry of 
this deadline, in other words, 45 days after the decision of the Board of 
referees, the right of appeal does not lapse, since the submission of an 
application for leave to appeal is regarded as the equivalent of filing an 
appeal. 

In practice, neither the UIC nor the Umpires seem particularly 
inflexible with regard to delays by the chairman of the Boards of referees, 
presumably taking the view that the appellant should not suffer because of 
the tardiness of the chairman. Thus, of the 29 appeals heard by the Umpire 
during the last quarter of 1974 for which the appellant had to obtain leave 
from the chairman, eight were not authorized within the statutory deadline 
of 45 days. 

When part of the decision of the Board of referees is unanimous and 
part of it is a majority decision, the chairman is not required to decide on the 
right of appeal with regard to the questions on which there was a majority 
decision. He can grant or refuse leave to appeal only with regard to the 
points on which the decision was unanimous. 

Similarly, when a claim has been examined by several Board s .  of 
referees (either because of adjournments or because new facts have been 
presented), only the chairman of the last Board to hear the case may decide 
on the claimant's right to appeal a unanimous decision (CUB 3686). 
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Finally, the chairman's authority to grant or refuse leave to appeal is 
conferred upon him ex officio and he cannot delegate it to a member of the 
Board. Neither can he delegate it to another Board chairman, since another 
chairman who has not heard the case is not in a position to evaluate the 
implications of the points at issue or the special circumstances which might 
justify an appeal to the Umpire (cf. CUB 3751). 

2. Making up the file 

An appeal to the Umpire obeys the same formal rules as an appeal to the 
Board of referees: the appellant (whether an individual or an association) 
must file at the local office of the UIC which made the initial decision a 
written notice stating the grounds of appeal (reg. 184(1)). 

The leave to appeal granted by the chairman of the Board of referees, 
together with a statement of the grounds on which it is based, must be 
attached to the notice of appeal where appropriate and placed on the 
claimant's file. 

Once these documents have been added to it, the file of the claimant 
involved in the appeal is forwarded by the local office to the Regional 
Office. The file now contains the application for benefit, supporting 
documentation, additional information gathered by the Agents II or the 
Benefit Control Officers, the appeal to the Board of referees, the Board's 
decision and, if the litigation concerns a labour dispute, the documentation 
initially compiled by the Agent II and transcripts of statements made before 
the Board. Since June 1975, the District Offices have been responsible for 
notifying the office of the Umpire as soon as a notice of appeal is received. 
Yet, it would appear that such notification does not occur automatically in 
all cases: the office of the Umpire still is not notified of some 20% of the 
appeals until several months have elapsed. Up to this point the appellant has 
had no contact with the appeal tribunal. The notice of appeal and the entire 
file to which it is attached remain in the hands of the UIC. The procedure is 
handled as if the appeal were merely another stage in the internal processing 
of the claim. This method of operation is quite different from the usual 
appeal procedure before a court or tribunal. Normally, the appellant brings 
his case directly to the tribunal before which he wants the case to be heard. 
The written debate then continues until the hearing, with each party filing 
documents setting out their claims at the seat of the tribunal and 
communicating them to the opposing party. 

The UIC has delegated to its Regional Offices the responsibility for 
preparing its defence when an appellant contests a decision of the Board of 
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referees in the Commission's favour. In principle, the staff of the local 
office at which the initial decision was made are in the best position to 
conduct the defence, although it should be remembered that Regional 
Offices handle from the beginning, claims which raise the question of the 
existence of a labour dispute, and claims of this type account by themselves 
for 20% of all appeals to the Umpire. 

Reg. 184(4) expressly recognizes the UIC's right to file a written 
statement of its observations and representations concerning an appeal filed 
by a member of the public. The Regional Office is responsible for writing 
these observations, on which counsel for the UIC bases his pleadings at the 
hearing. The Regional Office must attach to the file the complete text of the 
Umpire's caselaw cited by the UIC in support of its views. It is also 
responsible for applying to the Umpire for a hearing if the appellant has not 
done so and if it seems advisable to do so reg. 185(1) and (4). The UIC 
can then request the Umpire to summon the appellant to the hearing — sec. 
100 of the Act and reg. 185(5). The UIC does not appear to make much use 
of these two provisions. During the last quarter of 1974, it did so in only one 
of the 91 appeals filed by members of the public and heard during this 
period. 

Finally, the file of the appeal reaches the top level of the UIC hierarchy: 
it is forwarded to the UIC headquarters in Ottawa where it is reviewed by 
officials in the Entitlement Determination Division. The observations 
written at the regional level may be corrected there before a copy of the file 
is sent to the office of the Umpire (which, until June 1975, did not become 
involved until this point), to the appellant and to interested third parties (reg. 
184(3)). 

Until the amendment of reg. 184 in April, 1976, this intermediate 
phase of file-making was not subject to any time limit. Between one and 
nine months could therefore elapse between the date on which the appellant 
filed his notice of appeal to the Umpire with the local office of the UIC and 
the day on which the office of the Umpire actually received the appeal and 
the claimant's file. Table XIII illustrates the processing time required for 
appeals filed by claimants and their unions and heard by the Umpire during 
the last quarter of 1974. 

It would appear that the delay in a number of these cases was due to 
attempts to reach an agreement, resulting in prolonged correspondence with 
the claimants and their representatives. The intervention by the three 
principal levels of the UIC hierarchy in succession is nevertheless not 
conducive to a speedy processing of the file. The new reg. 184(3) should 
produce some improvement in this matter, since it sets a limit of sixty days 

182 



TABLE XIII 

Time Required to Forward Appeals to the Umpire 

Appeals by claimants: 	Appeals by unions 
(67 cases) 	 (23 cases) 

1 to 6 weeks 	 8 cases 	 3 cases 
7 to 13 weeks 	 19 	 3 
14 to 26 weeks 	 34 	 15 
27 to 39 weeks 	 4 	 1 
40 to 52 weeks 	 I 	 1 
more than 52 weeks 	 1 
Average time: 	 15 weeks 4 days 	16 weeks 1 day 

for the UIC to make up the appeal docket and forward it to the office of the 
Umpire and to interested parties. The filing of this docket also supersedes, 
since April, 1976, the filing of the appeal as the starting-point for the 
fifteen-day period during which the appellant or interested third parties may 
file observations and representations uith the local UIC office and apply for 
a hearing before the Umpire (reg. 184(5) and 185(3)). The Umpire must 
grant a hearing whenever it is applied for by the appellant or an interested 
party (reg. 185(1)). The Umpire also rules on the existence of an interet 
alleged by third parties (reg. 184(6)). Where no hearing is applied for, the 
Umpire is empowered by reg. 184(7) to render a decision on the basis of the 
documents filed. 

3. Preparations for the hearing 

During the last phase the initiative passes to the registrar of the Umpire, 
who prepares the file and makes the necessary arrangements for the hearing. 

After reading the file, the registrar writes a summary of the facts and 
the legal questions arising from them for the Umpire. When the legal 
questions raised by the appeal are particularly complex, he gives an account 
of current thinking and caselaw on the subject. If he thinks that a particular 
solution is called for on the basis of the file, he indicates this, without 
prejudice to any new elements which might emerge as a result of the 
statements of the parties at the hearing. The summary, which varies in 
length between two and fifteen pages, is forwarded to the Umpire along with 
the file. 

The second aspect of the registrar's duties concerns the practical 
arrangements for the sessions. The registrar waits until he has received a 
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number of appeals from the same region of the country (such as the Prairies, 
or southern Ontario) before setting a date. He then attempts to concentrate 
the appeals from the region in the major cities closest to the claimants' 
homes. When attendance would be too difficult or too costly for a claimant 
living in an isolated area, the Umpires do not hesitate to go as far as possible 
to accommodate him. The registrar is thus able to plan the itinerary and 
anticipate the probable duration of the circuit. He then tries to find a gap of 
the appropriate length in the timetable of one of the Umpires, if necessarS, 
calling upon a number of Umpires who will relieve each other at various 
points on the circuit. The registrar's manoeuvering room is limited by the 
Umpires' obligations in their capacity as Federal Court judges and also by 
the requirement that the Umpires hear the appeals in the official language of 
the claimant's choice. When he has taken care of the appeals in one region, 
the registrar proceeds to arrange a circuit in another region. 

The prior notification procedure adopted by the UIC in June 1975 
should, if strictly applied, facilitate the planning of the Umpires' circuits. 
Before that, the hearing rolls were liable to be thrown into disarray at the last 
minute by the unforeseen filing of appeals from the region to be visited. Or, 
and this was even more annoying for the appellants, an appeal might reach 
the Umpire on the day he returns from a circuit in the appellant's region. In 
such cases, a little care in the processing of the file would have spared the 
appellant several months' wait until the next circuit.' 

As for the location of the hearings, the Umpires prefer to sit on the 
premises of the Federal Court where possible. Where there are none, they 
use court houses, city halls or other government buildings, depending on 
what is available at the time. To avoid compromising their impartiality in 
the eyes of the appellants, however, the Umpires do not sit in the offices of 
the UIC. 

When the place and date of the hearing have been set, the registrar 
gives 14 days' notice to the appellant, the Commission and any interested 
third parties (reg. 185(6)). 

The office of the Umpire takes a similar length of time to process the 
appeals as the UIC (see Table XIII). Here again, by way of an example, are 
the delays experienced by appeals heard during the last quarter of 1974 
(Table XIV). 

The most obvious reason for this delay is the time required to find a 
date which is convenient for the Umpire, the appellant (especially when the 
appellant is a union, usually represented by one of its full-time employees) 
and the appellant's representative (union officer, lawyer and so on). 
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TABLE XIV 

Time Required for Processing Appeals by the Office of the Umpire 

Appeals by claimants 	Appeals by unions 
(67 cases) 	 (23 cases) 

1 to 6 weeks 	 12 cases 
7 to 13 weeks 	 25 	 3 cases 
14 to 26 weeks 	 20 	 12 
27 to 39 weeks 	 8 	 7 
40 to 52 weeks 	 2 
More than 52 weeks 	 1 

Average time: 	 15 weeks 1 day 	23 weeks 4 days 

B.  Appeals filed by the UIC 

The fact that the appellant is the UIC rather than one of its claimants or 
an employer does not affect the procedure with regard to making up the file 
and the preparations for the hearing. The Regional Offices of the UIC and 
the registrar of the Umpire retain their respective functions on both points. 
There are, however, procedural differences when the UIC appeals to the 
Umpire in terms of the filing of the appeal and its effects . 

1. Filing the appeal 

The decision as to whether the UIC should file an appeal against a 
decision of a Board of referees in the claimant's favour is taken at the 
highest level of the UIC's management. As we pointed out in Chapter 1, this 
decision is the only time that the unemployment insurance commissioners 
intervene directly in the procedure with regard to a claim. 

We saw in Chapter 4 how the Regional Offices of the UIC are notified 
of all the decisions of the Boards of referees. They in turn forward the files 
of all cases settled by the Board in the claimant's favour (some 15% of 
decisions) to the Entitlement Determination Division at the UIC 
headquarters in Ottawa, where the Boards' decisions are examined. If the 
officials in this Division conclude that a decision is not justified in law, or if 
the decision raises a question on which the Umpire has not yet had occasion 
to rule, they bring it to the attention of a special committee known as the 
Appeals Committee. 
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This Committee includes the two unemployment insurance commis-
sioners who represent the employers and the unions, the Director of Legal 
Services and three other senior officials of the UIC. The head of the 
Entitlement Determination Division explains to the Committee why his 
Division feels that the decision of the Board of referees should be contested. 
He also serves as the secretary of the Committee. 

If at the conclusion of its deliberations the Committee considers that 
there are in fact grounds for appeal, it makes a recommendation to this effect 
to the unemployment insurance commissioners, who make the final 
decision. However, in order to avoid exceeding the deadline for appeals, the 
UIC files a notice of appeal with the office of the Umpire without waiting for 
the decision of the commissioners. The claimant is notified of this action at 
the same time, although it is pointed out to him that the decision to appeal is 
not yet final. 

From the beginning of the appeal process, therefore, the UIC is in 
direct contact with the office of the Umpire, where it files its notice of 
appeal and, at a later stage, its statement of observations and representations 
and its request for a hearing (reg. 184(1) and (4) and 185(4)). All these 
documents are also sent to the respondent or his representative. In contrast, 
the claimant and any directly interested third parties are still required, as 
they are when they are the appealing party, to file their observations and 
representations with the local office of the UIC and not with the office of the 
Umpire. 

It would seem that there is a marked increase in the alacrity with which 
the procedure for making up the file is carried out when the UIC is the 
appellant. The average processing time for the three appeals which were 
filed by the UIC and heard by the Umpire during the last quarter of 1974 was 
eight weeks (compare with Table XIII). It may be assumed that this relative 
despatch is due to the fact that the procedure is initiated by senior 
management, whereas appeals filed by members of the public have to make 
their way rung by rung up the ladder of the UIC's administrative hierarchy. 

Once they arrive in the office of the Umpire, the files of appeals 
initiated by the UIC suffer the common fate, with an average waiting time at 
this level during the last quarter of 1974 of 25 weeks (compare with Table 
XIV). 

2. The effects of the appeal 

We saw in Chapter 4 that benefits paid to a claimant in accordance with 
a decision of the Board of referees are in principle considered as having been 
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duly paid, whatever the outcome of an appeal against the decision to the 
Umpire (sec. 103(1) of the Act). The second subsection of sec. 103 and reg. 
167, however, stipulate that this rule does not apply in two types of 
situations. 

An appeal filed by the UIC against a decision of a Board of referees in 
the claimant's favour does result in the withholding of benefit if the appeal is 
brought on the grounds that the claimant ought to be disentitled under sec. 
44 (termination of employment due to a labour dispute) or that the Board of 
referees failed to take into account a provision of the Act or the Regulations 
which was applicable to the case. The appeal must, however, be filed within 
21 days of the decision of the Board of referees in order to have this 
suspensive effect. The claimant is informed of the suspension at the same 
time as he is notified of the pro forma appeal which is filed prior to the final 
decision by the unemployment insurance commissioners. If the Umpire 
rejects the UIC's appeal, the benefits that have been withheld are of course 
paid retroactively to the claimant. 

The exception that is made for appeals involving the existence of a 
labour dispute can be justified by the size of the amounts at stake, since 
these are often test appeals, the settlement of which affects an entire group 
of claimants. In cases where the appeal is based on the allegation that the 
Board of referees failed to take into account all relevant provisions of the 
Act or Regulations, the decisions in question are alleged to be manifestly 
erroneous and it would constitute an abuse of process to let their effects take 
their course. The withholding of payments at the instigation of the UIC 
would thus appear as a form of protection for the Unemployment Insurance 
Account, in the former case against a decision which, even though it may at 
first glance seem defensible, entails particularly serious financial conse-
quences, and in the latter case against a decision which seems indefensible at 
first glance. 

Section 3: PROCEDURE BEFORE THE UMPIRE 

The Unemployment Insurance Act establishes a number of sources for 
the procedural regulation of appeals to the Umpire. Sec. 58(1) authorizes the 
UIC to make regulations "prescribing the procedure to be followed for the 
consideration and the examination of claims and questions to be considered 
by . . . an umpire". On the other hand, sec. 92(4) stipulates that: 

The chief umpire has supervision over and direction of the work of the umpires 
subject to such rules as the chief umpire may, with the approval of the 
Governor in Council, make from time to time to regulate the work of the 
umpires. 
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Reg. 185(7), made under the regulatory authority granted to the UIC by sec. 
58(1) of the Act, grants the Umpire residual jurisdiction in matters of 
procedure: "The procedure at the hearing . . . shall be determined by the 
umpire" . 

In addition to these sources there is the Act itself, which obviously 
consitutes the primary source. We have already drawn attention to some of 
its procedural provisions, and specifically to those dealing with the filing of 
an appeal. We shall examine several more in our description of the 
procedure at the hearing and in this context there is one section, sec. 93(1), 
which is of particular significance: 

An umpire is not bound by any legal or technical rules of evidence in 
conducting hearings for the purposes of this Act and all appeals shall be dealt 
with by him as informally and expeditiously as the circumstances and 
consideration of fairness will permit. 

We shall see how this principle of informality sets the tone for the way in 
which the hearings are conducted. The point should nevertheless be made 
that the ideal of "expeditious" justice as characteristic of administrative 
tribunals in contrast to the proverbial slowness of the judicial system is 
seriously threatened by the fact that the Umpires are also — at first and 
foremost — members of a court of law: however strong their desire to speed 
up the settlement of unemployment insurance appeals, the large number of 
cases before the Federal Court constitutes an insurmountable obstacle. 

Before we begin our description of the proceedings at hearings before 
the Umpire, we should reiterate that the hearing itself is not a mandatory 
stage of the procedure. Reg. 185 merely establishes a means by which an 
appellant can request a hearing and the Umpire may order one. When he 
receives a request for a hearing, however, the Umpire, like the Chairman of 
a Board of referees, must accede to it. In the absence of any such request, 
the Umpire will decide the case on the basis of the file and the written 
representations from the parties (reg. 184(7)). 

Our analysis of the 94 appeals heard by the Umpire during the last 
quarter of 1974 leads us to the conclusion that in fact almost one-third of the 
appeals are decided strictly on the basis of the file, without the parties being 
orally questioned and heard. The percentage increases to approximately 
40% if the appeals are added in which, while a hearing is held, it is not 
attended by the appellant. Table XV shows the figures we compiled for each 
class of appellants. 

We found that the Umpires frequently deplore the fact that they are 
asked to pass judgment without the benefit of a hearing; and naturally 
enough, they frown upon appellants who request a hearing and then do not 
take the trouble to appear. 
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TABLE XV 

Hearings and Attendance before the Umpire 

Total number 	Appeals without 	Unattended 
Appellant 	 of appeals 	hearings 	hearings 

Claimants 	 67 	 24 	 7 
Unions 	 23 	 4 	 1 
Employers 	 1 	 1 
UIC 	 3 	 1 

94 	 29 	 9 

Having made this point, we can now examine the conduct of the 
hearings before the Umpire, the procedure for examining the appeals and the 
way in which the Umpire makes his decision : 

A. Conduct of the hearing 

Although the Umpire sits as an administrative tribunal, the conduct of 
hearings before him shows in a number of ways that he is also a member of 
the judicature. In contrast to the proceedings before the Board of referees, 
hearings before the Umpire are public, although they do not receive the 
same degree of advance publicity as the proceedings before a court of 
justice. 

In addition to the Umpire and the parties, the hearings are attended by 
the registrar, the deputy registrar or one of their assistants (whose functions 
are those of the clerk of the court in a court of law) and an usher. 

The court-like effect produced by this judicial staff is further 
heightened by the setting. As we have already noted, the Umpires prefer to 
sit in the courtrooms of the Federal Court, or, failing that, in those of the 
provincial courts. 

Nevertheless, it must be stressed that each Umpire sets his own stamp 
on the conduct of the proceedings. There is thus a considerable degree of 
variation in the atmosphere of the hearings if not in the stages of the 
procedure. Some Umpires set a tone for their hearings which is almost as 
solemn as that of a trial before a court of justice: the distance between the 
Court and the parties is maintained, the procedural technicalities are adhered 
to scrupulously to the fullest possible extent and this concern for technical 
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correctness may include a certain paternalism towards the members of the 
public and even the UIC. Other Umpires, in contrast, adopt a direct, 
pragmatic approach, transforming the hearing into a relatively open 
discussion, albeit a structured one, around a table, between the Umpire and 
the parties. There is also a third school of Umpires who opt for a 
compromise, maintaining a degree of formality while making use of sec. 
93(1) of the Act to simplify the proceedings for the benefit of the claimant 
and to lessen the adversary aspect. 

The degree of formality of the proceedings is determined to some 
extent by the nature of the claimant's participation. A claimant who appears 
alone and pleads his own case is likely to be confused by the requirements of 
the regular procedure for cross-examination. If this is the case, the Umpire 
will either attempt to explain the rules to him or tolerate deviations from 
them as long as the logic of the debate is preserved. In a large number of 
cases, however, the claimant is represented in the debate by a more 
experienced counsel — a lawyer, a union representative or a "people's 
advocate" from an organization helping the unemployed. We shall examine 
the respective merits of these various types of representation in Chapter 7; 
suffice it for the present to note that, while they are all equally effective in 
terms of procedure, union representatives and lay advocates often have an 
advantage over lawyers (with the exception of legal aid lawyers who 
specialize in unemployment insurance cases) in that they have a more 
thorough knowledge of the substantive provisions. The problem does not, of 
course, exist for the UIC, which is always represented before the Umpire by 
lawyers of its Legal Services. 

In conclusion, we should note that the procedural rules governing 
hearings before the Umpire contain no provision analogous to reg. 182(1), 
under which the Board of referees must give each party a reasonable 
opportunity to make representations. Parliament and the UIC presumably 
felt that the status of the Umpires offered sufficient guarantee that this would 
be done. 

B. Examination of the appeal 

The hearing is opened in the usual way by the usher, after which the 
clerk recites the name and capacity of the judge and checks the names of the 
parties and their representatives and counsel. 

The Umpire's first intervention is normally to make sure that each of 
the parties has a complete file. The decision of the Board of referees is 
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obviously the most important item . on the- file. As we noted in Chapter 4, 
however, these decisions are often, in the opinion of the Umpires, 
insufficiently justified: the legal reasoning of the members of the Board does 
not always emerge clearly and is at times severely truncated. The Umpire's 
review, however, is directed in theory primarily at this reasoning, rather 
than at the factual findings on which it is based. The degree of uncertainty is 
all the larger since, .with the exception of cases involving the existence of a 
labour  dispute, the Umpire does not have available to him a transcript of the 
proceedings before the Board of referees or even a report of the hearing. 
Understandably then, given these conditions, the Umpire often finds it 
difficult to avoid a re-examination of the case based on all the items on the 
file and the statements of the parties before him. . 

A number of procedural incidents may occur at various stages of the 
examination. The Umpire may be required to rule on the interest of the 
parties. It is up to him to decide whether an association of employees or 
employers meets the conditions laid down in sec. 97 of the Act in order to 
file an appeal. He also rules on the existence of direct interest in the case of 
third parties who wish to make representations at the hearing (reg. 184(6)). 
It is the responsibility of the Umpire to rule on the acceptability of appeals 
which are filed after the deadline set by sec. 98 of the Act and to grant an 
extension if one is justified. It should be remembered, furthermore, that the 
jurisdiction of the Umpire in appeals involving benefits does not extend to 
questions relating to premiums and insurable employment, which must be 
referred to the Minister of National Revenue under sec. 105 of the Act. In 
principle, the Umpire must stay the appeal proceedings until the Minister 
has reached a decision. 

The examination of the appeal follows a procedure broadly similar to 
the corresponding phase before a court of law, with the statements and 
cross-examination of the appellant, the respondent and their respective 
witnesses, the summing-up of the issues by the Umpire, the pleadings and 
answers of both parties. Under sec. 93(1) of the Act, the Umpire may 
shorten and simplify the procedure as he thinks fit. Statutory rules exist for 
only a few of the aspects of the examination procedure: the reimbursement 
of persons affected by the appeal whom the Umpire requests to appear 
before him (sec. 101 of the Act and reg. 185(5)), and the privilege granted to 
anyone who provides the Umpire with the evidence necessary to settle the 
question in dispute (sec. 115 of the Act). A contrario interpretation of sec. 
114 would seem to indicate that officials of the UIC may not refuse to 
produce documents in evidence before a court on the grounds of confiden-
tiality of information obtained by them in the enforcement of the Act. It is, 
however, not clear whether this section requires disclosure by the U.I.C. 
before the Umpire. 
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C. The decision of the Umpire 

At the conclusion of the examination, the Umpire always takes the case 
under consideration. Reg. 186(1) states, moreoever, that his decision shall 
be in writing. The Umpires write their decisions in the usual judicial style. 
Five weeks and two days were required, on average, during the last quarter 
of 1974 to write the Umpire's decision and forward it to the office of the 
Umpire, which authenticates it, files it in quadruplicate and sends copies to 
the parties and to interested third parties. 

The Umpire's decision may consist of one of the following conclusions 
with regard to each question raised by the appeal: upholding, rescinding or 
amending the decision of the Board of referees or sending the case back to 
the Board. Since the appeal statistics maintained by the UIC distinguish only 
between the first two possibilities (upholding and rescinding), we have 
reproduced in Table XVI the respective frequency of each of the four 
alternatives as reflected in the statistics we compiled for the last quarter of 
1974. 

The similarity between these figures and those for all of 1974 which we 
cited in section 1 of this Chapter (Table XI) indicates that they are fairly 
accurate, as far as final decisions (upheld and rescinded) are concerned. The 
overall total rescinded comes to 36% compared with 35% for the whole 
year, while the decisions in the UIC's and in the claimant's favour 
respectively come to 67% and 33% as against 59% and 41% for the whole 
year. According to our sources, however, the percentage sent back to the 
Board of referees is more than 5% and not the mere 2% indicated by our 
sample. 

The Umpire can no more rule on the writing-off under reg. 175 of 
money that is recoverable from a claimant under the heading of 
overpayments than can the Board of referees. This is a prerogative of the 

TABLE XVI 

Outcome of Appeals to the Umpire 

Decision 	Decision 	Decision 	Case 
Appellants 	Upheld 	Rescinded Amended Sent back 	Total 

Claimants 	41 	22 	2 	2 	67 
Unions 	 16 	7 	 23 
Etriployers 	I 	 1 
UIC 	 3 	 3 

Total 	58 	32 	2 	2 	94 
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UIC. In our experience, however, the Umpires often urge the UIC more or 
less explicitly to write off this money, stressing either the size of the sum in 
relation to the claimant's resources, the fact that the illegal payment was due 
to a technical error on the part of the UIC or the time it took for the benefit 
control staff to become aware of the irregularity in the situation despite the 
absence of any fraudulent intent on the part .  of the claimant. We found 
instances of such urging in 7 of the 94 decisions in our sample, some of them 
couched in terms less than flattering to the UIC ("Ordinary humanity is 
apparently no part of the guidelines followed by monolithic bureaucracy" 
— CUB 3737). 

Sonie comments are required on the various possible decisions. 

When the Umpire rescinds the decision of the Board of referees in the 
claimant's favour, the latter's rights are reinstated with effect from the date 
of the initial decision, which had been upheld by the Board. The slowness of 
the appeal procedure is especially deplorable in such cases: as we have seen, 
an average of 36 weeks elapses between the date of the appeal by a claimant 
to the Umpire and the date on which the appellant is notified of the Umpire's 
decision (the handling of the file by the UIC requires almost 16 weeks, the 
preparations for the hearing by the office of the Umpire 15 weeks and the 
writing and forwarding of the decision 5 weeks). Although the claimant's 
financial position will have become more secure in the meantime in many 
cases, the resumption of benefit payments retroactive to the date on which 
they were interrupted does not prevent the claimant from having possibly 
been in difficulties for a while as a result of the interruption. In such 

situations the slowness of the procedure would seem incompatible with the 
objective of providing income security for wage-earners. 

When the Umpire rescinds the Board's decision in favour of the UIC, 
payments made as a result of the Board's decision are considered, as we 
have seen, to have been duly paid to the claimant unless the UIC initiated the 
suspension in accordance with sec. 103 of the Act and reg. 167. These 
provisions recognize the suspensive effect of appeals filed by the UIC only 
if they are filed within 21 days of the decision of the Board of referees and if 
the appeal is based either on the claimant's disentitlement under sec. 44 of 
the Act or on the allegation that the Board failed to take a provision of the 
Act or the Regulations into account. If, however, the Umpire upholds a 
decision by the Agent II which the Board has rescinded, overpayments made 
prior to the Agent's decision again become payable. 

In certain cases the claimant loses his appeal not on the substance of the 
litigation but on the grounds that the chairman of the Board of referees 
should not have given him leave to appeal to the Umpire, since no 
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"principle of importance" was involved and there were no "special 
circumstances" justifying his action. If the Umpire nevertheless finds that 
the appellant has presented new facts in support of his request for leave, he 
may send the case back to the Board of referees for a full review of the case. 
This type of situation represents the culmination of a costly procedural error 
for which the appellant, the chairman of the Board and the UIC are all 
responsible in varying degrees: rather than an application for leave to 
appeal, a request for a re-examination in the light of new facts, under sec. 
102 of the Act, is the most advantageous recourse. As we have already 
mentioned, the UIC's ability to have the Umpire review whether the 
chairman of the Board of referees acted correctly in giving the claimant 
leave to appeal constitutes an additional defence to the appeal for the UIC, 
whereas the claimant can only challenge a negative decision by the chairman 
of the Board by filing an application to review and set aside with the Federal 
Court (see Chapter 6). 

It sometimes happens that the UIC itself, in its observations on an 
appeal by a claimant or his union, requests the Umpire to uphold the appeal 
and rescind the decision of the Board of referees. Our sample includes two 
such cases. One (CUB 3711) illustrates, moreover, the autonomy of the local 
offices of the UIC. The claimant had appealed to the Board of referees 
against an adverse decision of the Agent II, which the Board upheld. When 
the Regional Office of the UIC was notified of the case, it felt that the facts 
as they appeared did not conclusively justify the upholding of the Agent's 
decision and asked him to re-open the file and gather additional information. 
The Agent did so and again reached the same conclusion. The claimant 
appealed again, was rejected by the Board and took the case to the Umpire. 
Only at this level was the senior management of the UIC able to override the 
opinion of its subordinates. The Umpire upheld the appeal in accordance 
with the wishes expressed by the UIC. 

There are many different reasons why the Umpire sends a claim back to 
the Board of referees for re-examination under sec. 99 of the Act. The most 
common is the presence on the file of new facts which have been presented 
in support of the claim subsequent to the decision of the Board. In many 
cases of this type, the appeal to the Umpire is nothing but a misuse of 
procedure which serves only to delay the settlement of the litigation. It 
would usually be sufficient to address the Board with a request that the case 
be reconsidered in accordance with sec. 102 of the Act. The appeal to the 
Umpire serves a useful purpose only when the UIC and the Board refuse to 
recognize that the facts presented contain any new elements. 

Two other common grounds for sending cases back are the Board's 
failure to rule on questions brought to its attention in the submission and the 
inadequacy of the evidence obtained by the Board in support of its decision. 
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There are also a smaller number of cases in the Umpire's caselaw in 
which the Umpire was of the opinion that the Board of referees was not in a 
position to obtain sufficient information from the appellant, either because 
the appellant did not attend the hearing, although he was the only person 
who could shed light on the question raised by the appeal (CUB 2294, 
2632), because of language problems (CUB 2478) or because the hearing 
was held too far away. Decisions based on representations made in the 
absence of the claimant are even more vulnerable to criticism. 

Although sec. 99 authorizes the Umpire to withhold his decision on an 
appeal until the Board of referees has reconsidered it, the normal procedure 
is for the Umpire to send the file back to the Board of referees to reach a 
definitive decision. The file may then come before the Umpire a second time 
only as a result of a new appeal against the Board's second decision (CUB 
1943 A). 
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Chapter 6: Review by the Federal Court 

At this point we enter the sphere of traditional administrative law. The 
purpose of this chapter is to describe the way in which a court of justice (the 
Federal Court) reviews a certain type of administrative action (individual 
decisions regarding unemployment insurance benefits). Judicial review of 
administrative decisions, the scope of its application, and the remedies it 
offers, have hitherto made up the substance of Canadian administrative law. 
This law has, moreover, developed almost entirely as a result of the 
caselaw, for there was no intervention by either the federal or provincial 
legislators in this area until the late 1960s. We are interested here in the 
federal contribution to this legislative innovation, the Federal Court Act 
(R.S.C. 1970 (2nd Supp.), c. 10), which came into force on June 1, 1971, a 
few weeks before the proclamation of the Unemployment Insurance Act of 
1971.   

We shall begin with a brief description of the remedies provided by the 
Federal Court Act against administrative decisions concerning unemploy-
ment insurance benefits. We shall subsequently comment on the Court's 
current caselaw in this field. 

Section 1: REMEDIES IN THE FEDERAL COURT 

In Canadian law, the decisions of administrative authorities, as well as 
those of "inferior" courts, are subject to supervision and review by 
"superior" courts — in other words, essentially by the court of ordinary 
trial jurisdiction. This is a fundamental principle of Anglo-Canadian public 
law, entirely derived from judicial tradition. Quebec is the only Canadian 
jurisdiction to embody this principle in legislation, namely in sec. 33 of the 
Code of Civil Procedure. The separation of legislative and executive powers 
between federal and provincial organs, laid down by the constitution, does 
not extend into the judicial sphere: with a few exceptions, the courts of each 
province are competent to enforce both federal and provincial laws, as is the 
Supreme Court of Canada, which is the final court of appeal for all the 
provinces. The exceptions are the special powers enjoyed by certain 
specifically federal courts, most notably those of the former Exchequer 
Court which are now exercised by the Federal Court. 
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The combined effect of these two principles resulted in the power of 
supervision and review of the decisions of federal administrative authorities 
being exercised until 1971 by the superior courts of the provinces (see Three 
Rivers Boattnan v. CLRB (1969) S.C.R. 607. A number of instances may be 
cited in which this power was exercised with regard to administrative 
decisions concerning unemployment insurance. The Allison case, (1945) 
O.R. 477, was brought by way of certiorari before the High Court of 
Ontario, which rescinded the decision of the Court of referees under the old 
Unemployment Insurance Act. The Heggen case, (1963) 44 W.W.R. 373, 
was brought before the Supreme Court of British Columbia by way of a writ 
of prohibition; the court upheld the authority of the Unemployment 
Insurance Commission (now held by the Minister of National Revenue) to 
decide whether an employer is subject to the scheme. 

The Federal Court Act has brought about profound changes in this 
system by "federalizing" the Canadian judicial system in relation to the 
review of administrative action by the courts. While the power of review and 
supervision over provincial administrative authorities remains with the 
superior courts of the provinces, it is conferred on the Federal Court as far as 
federal administrative authorities are concerned. We shall now describe the 
way in which this power is exercised. 

The relevant sections of the Act are sections 18 and 28, which divide 
the review powers over federal administrative authorities between the two 
divisions of the Federal Court, the Trial Division and the Appeal Division 
(also called the Federal Court of Appeal). 

The separation of powers is rather complex. It is based on two criteria 
superimposed on each other. The initial distinction is made on the basis of 
the type of decision under review, using the traditional but nevertheless 
vague classification of administrative decisions into those which are judicial 
or quasi-judicial and those which are "purely administrative". The Act 
nowhere clarifies this traditional classification, but merely includes in the 
second category "decisions or orders of an administrative nature not 
required by law to be made on a judicial or quasi-judicial basis" (sec. 
28(1)). Decisions of this type, which are considered "purely administra-
tive", are reviewed by the Trial Division. Decisions which are judicial or 
quasi-judicial in nature are reviewed by the Appeal Division, unless this 
outcome is altered as a result of applying the second criterion. 

The second criterion consists of a distinction between "preventive" 
review and "remedial" review of judicial or quasi-judicial decisions made 
by federal administrative authorities. Sec. 28(1) of the Act, which describes 
the most important aspects of the jurisdiction of the Appeal Division, 
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provides for the review of "a decision or order" , thereby presupposing the 
existence of a final decision or order, the legal effect of which would be to 
settle the case. This a posteriori remedial review is embodied in a new 
remedy created by the Federal Court Act , the "application to review and set 
aside" . While it has all the features of the traditional remedy of certiorari, 
this remedy is considerably broader in scope (sec. 28(1)). In ruling on such 
an application, the Court of Appeal may, in addition to setting aside the 
decision, direct the administrative authority in question to institute the 
necessary corrective measures (sec. 52(d)). As far as judicial or 
quasi-judicial decisions are concerned, the jurisdiction of the Trial Division 
is therefore reduced to a "preventive" review by such means as the 
traditional remedies of prohibition or mandamus . 

This allocation of jurisdiction affects not only the nature of the remedy 
(application for review and setting aside before the Court of Appeal, writs of 
prohibition or mandamus or motion for a declaratory judgment before the 
Trial Division), but also the opportunity for subsequent appeal. An action 
brought before the Trial Division may thus still be appealed before the Court 
of Appeal (sec. 27(1)) and, as a final stage, to the Supreme Court of Canada 
if the amount in dispute is more than ten thousand dollars (sec. 31(1)). This 
is, however, highly unlikely in the case of unemployment insurance 
benefits. If the appeal is brought before the Court of Appeal, however, the 
appellant has no automatic right of appeal to the Supreme Court: he must 
first obtain leave of the Court of Appeal or, failing that, of the Supreme 
Court (sec. 31(1), (2) and (3)). 

Recourse to the Federal Court is therefore extremely technical for the 
appellant, involving difficult problems with regard to the choice of remedy 
and the choice of court. The substantive ambiguities of the Federal Court 
Act on these two points are further aggravated by the archaic wording of the 
text. Not only does the text incorporate the exceedingly imprecise 
terminology which has evolved from the caselaw with regard to the review 
of administrative decisions without any attempt to clarify it, but it also 
retains the most questionable drafting conventions, such as the statement in 
sec. 18 that the Trial Division has ordinary, even  "exclusive",  jurisdiction, 
while most of this jurisdiction is being taken away by sec. 28, where the 
oveniding jurisdiction is awarded to the Court of Appeal. 

Section 2: THE CASELAW OF THE FEDERAL 
COURT 

The Federal Court Act defines in very broad terms the administrative 
authorities whose decisions are subject to review by the Court (sec. 2(g)). 
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Theoretically, therefore, as far as unemployment insurance benefits are 
concerned, the three major holders of decision-making powers — the 
Unemployment Insurance Commission (meaning essentially the Agents II), 
the Board of referees and the Umpire — are subject to the power of review 
and supervision exercised by the Federal Court. To these three authorities 
must be added the chairman of the Board of referees, who enjoys 
decision-making power with regard to the right of claimants and employers 
to appeal to the Umpire. In practical terms, it should come as no surprise 
that the Federal Court has never yet been required to review a decision of the 
UIC: from the claimant's standpoint, appeal to the Board of referees is 
obviously infinitely simpler, quicker and less expensive than any recourse to 
the Federal Court. Since its creation, however, the Court has heard appeals 
against a decision by a Board of referees, against one by the chairman of a 
Board of referees and against several decisions by the Umpire. 

The case of Kraynick v. the Unemploytnent Insurance Commission 
(No. T-273-74, unpublished) is particularly illustrative of the procedural 
difficulties inherent in the Federal Court Act.  The claimant had applied to 
the Trial Division for a writ of certiorari setting aside a decision of a Board 
of referees which she claimed was ill-founded in law. In support of her 
view, she contended that the wording of the question put to the Board in the 
submission did not correspond to the grounds on which she had been 
disentitled. After finding that the decision in dispute was not "administra-
tive in nature" (within the meaning of sec. 28(1)) and that the application 
asked for the review and setting aside of a final decision, the Court declared 
the matter outside its jurisdiction and suggested that the applicant bring the 
case before the Court of Appeal, which alone had jurisdiction and which, 
moreover, had the power to direct the Board of referees to reinstate the 
claimant in her rights. The appeal was therefore dismissed without having 
been heard on the substance of the issue. 

It may therefore be assumed that proceedings to have the decision of a 
Board of referees set aside and a claimant reinstated in his rights should be 
brought before the Federal Court of Appeal. 

In the case of Mahaffey v. Nykyforuk, (1974) 2 F.C. 801, the applicant 
similarly petitioned the Trial Division for a writ of certiorari setting aside 
the decision of the chairman of a Board of referees who had refused him 
leave to appeal an adverse decision of the Board to the Umpire. The 
applicant alleged specifically that the chairman of the Board had not 
followed the rules of natural justice (in other words, that he had not given 
the claimant an opportunity to present his arguments or that he had shown 
himself to be biased), that he had failed to specify whether a principle of 
importance was involved in the case or whether other circumstances existed 
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which would justify granting leave to appeal and that he had failed to take 
into account the questions of law raised by the case. This appeal was also 
dismissed without a hearing on the merits, since the Court was of the 
opinion that the principles obtaining in the Kraynick case were also 
applicable here. The Court first recognized that the chairman of a Board of 
referees ruling under sec. 95 of the Unemployment Insurance Act 

constituted, like the Board itself, an administrative authority within the 
meaning of sec. 2(g) of the Federal Court Act and was therefore subject to 
the Court's power of supervision and review. Secondly, it felt that the 
applicant was in fact asking that the decision be reviewed and set aside by 
means of a writ of certiorari. Thirdly, it stated that the refusal of leave to 
appeal by the chairman of a Board of referees constituted a "decision or 
order" within the meaning of sec. 28(1), "since it has the legal effect of 
settling the matter, not only as between the parties but is decided against the 
tribunal itself." The Court noted the irrevocability of the decision of the 
chairman of a Board of referees, in that sec. 102 of the Unemployment 
Insurance Act does not authorize the chairman of a Board of referees to 
amend his own decision. 

In support of its decisions in both these cases, the Court cited the 
judgments Creative Shoes v. the Minister of National Revenue, (1972) F.C. 
115 and 993 (concerning the allocation of the power of supervision and 
review between the two divisions of the Federal Court), and Re Danmor 

Shoe Co., (1974) 1 F.C. 22, concerning the type of "decisions or orders" 
intended by sec. 28(1). 

The review by the Federal Court of the decisions of the UIC, the Boards 
of referees and the chairmen of Boards of referees is based entirely on the 
Common Law tradition of judicial review and on the Federal Court Act.  In 
the case of the Umpires, however, the Unemployment Insurance Act itself 
expressly provides for the intervention of the Federal Court (sec. 100). This 
intervention is presented as a departure from the principle that the Umpire's 
decision is final. 

As far as unemployment insurance benefits are concerned, there is 
every reason to welcome the fact that most of supervisory and review 
powers have been assigned to the Federal Court of Appeal rather than to the 
Trial Division. It would in fact have been somewhat illogical to assign the 
judges of the Trial Division to review the decisions made by themselves in 
their capacity as Umpires. In actual fact, all the judgments handed down 
hitherto by the Federal Court in the exercise of its power of review of the 
decisions of unemployment insurance Umpires have been by the Appeal 
Division. 
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Chronologically, the first of these decisions was that of Attorney 
General of Canada v. Paulsen, (1973) F.C. 376. The Attorney General, 
presumably acting at the request of the Unemployment Insurance 
Commission, asked that a decision of the Umpire be reviewed and set aside 
under sec. 28(1) on the grounds that the Umpire erred in law in making his 
decision. According to the plaintiff, the Umpire erred in invalidating reg. 
158 of the Unemployment Insurance Regulations, which provided for an 
arbitrary determination of the date on which teachers cease to be paid, 
without regard to the date on which such payment actually ceased. The 
Umpire had found that this regulation failed to meet the requirements of sec. 
58 of the Act, under which it purported to be made, either with regard to the 
terms and conditions of its enactment (the Act requires a prior determination 
by the UIC of the annual period of inactivity in a given occupation), or with 
regard to its content (the Act authorizes only regulations "imposing 
additional conditions and terms" with respect to the payment of benefit or 
"restricting the amount or period of benefit"). The Court of Appeal upheld 
the Umpire's conclusions and dismissed the Attorney General's appeal. 

In the case of McPherson v. the Attorney General of Canada, (1973) 
F.C. 511, the Court of Appeal again heard an application to review and set 
aside a decision of the Umpire on the grounds of an error in law. The 
application in this case came from a claimant, whose appeal had been 
dismissed by both the Board of referees and the Umpire. The subject of the 
litigation was the interpretation of sec. 30(2) of the Unemployment 
Insurance Act, which limits the entitlement to maternity benefit to a 
fifteen-week period included in "the initial benefit period" . In 'a case such 
as this, the existence of a remedy through the setting aside of a decision on 
the grounds that it "erred in law" in effect creates a third level of appeal. In 
this instance the Federal Court of Appeal concurred in the interpretation 
which the Board of referees and the Umpire had put upon sec. 30(2). 

The question of teachers' entitlement to unemployment insurance 
benefit during the portion of the year when no teaching takes place again 
came before the Federal Court of Appeal on an application to review and set 
aside a decision of the Umpire in the case of Petts v. the Umpire, (1974) 2 
F.C. 225. Like the respondents in the Paulsen case, the applicant and her 
union claimed that reg. 158, the wording of which had been extensively 
amended following the invalidation of the previous text by the Paulsen 
decision, exceeded the scope of the delegation of regulation-making 
authority conferred by sec. 58(h) of the Act. The Court held that the claim 
was well-founded, noting that while the Act itself prohibited the payment of 
benefit during certain periods within the "benefit periods" , sec. 58(h) did 
not expressly authorize the creation of additional prohibitions of this type. 
The Court furthermore held that reg. 158 was superfluous, since the 
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application of sec. 2(1)(n) and 21(2) of the Act, with regard to whether or 
not a contract of service existed between the teacher and the educational 
institution during the vacation period, made it possible for teachers' 
entitlement to benefit during  this  period to be conclusively established. 

Chief Justice Jackett, who presided over the Court on this occasion, 
quoted in full in his reasons for judgment more than twenty sections of the 
Unemployment Insurance Act and commented on the language used in them: 

This statute is even more difficult than most modern complicated statutes. It is 
replete with special concepts created for the purpose of the statute. Its general 
scheme is almost completely obscured by being buried in detailed provisions. 
(p. 233) 

In the Paulsen case, the Chief Justice had already criticized as artificial as 
well as technical the language of the Unemployment Insurance Act: 

Lawyers are so accustomed in this country, to the unfortunate practice followed 
by legislative draughtsmen of using so-called "definitions" to give 
expressions arbitrary meanings that are quite remote from the real sense of the 
words used, that they tend to think of such "definitions" as performing a 
"defining" function. On reflection, with the aid of dictionaries, my conclusion 
is that such a use of a "definition" section is not an act of "defining" at all. 
(1973) (F.C. 376, p. 386) 

It is, admittedly, difficult to approach the Unemployment Insurance 
Act. The words at times lose their meaning, as in the case of those "benefit 
periods" during which benefit is not necessarily payable. It is arguable that 
some concepts have been unnecessarily complicated by the legislator, such 
as the reasons for non-payment of benefit, which are arbitrarily divided into 
reasons for disentitlement and reasons for disqualification. The confusion on 
this point is such that even the UIC' s form-letters sometimes use the 
expressions interchangeably. In addition to these vices of its own, the Act 
also suffers from the usual weaknesses in the drafting of federal statutes: 
poor organization of the subject matter, obscure wording and the abuse of 
pseudo-principles which in fact apply only exceptionally and pseudo-
exceptions which apply in the majority of cases. 

It is, however, somewhat unfair to pillory the Unemployment Insurance 
Act in this way. In view of the unavoidable complexity of any legislation in 
the field of social security, this Act does in fact show some — very limited 
but nevertheless undeniable — signs of progress in the drafting of recent 
federal legislation in English. It compares favourably, to cite only one 
example, with the, albeit recent, Federal Court Act. The French version, for 
its part, shows signs of some attempt at correctness of language and clarity 
of meaning. 
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The fact remains, nevertheless, that the Unemployment Insurance Act, 
unlike the Federal Court Act, should not be aimed primarily at an audience 
composed of practising lawyers. It is intended to serve, in addition to the 
administrative authorities responsible for its enforcement, first and foremost 
the members of the public who are insured, in other words, basically 
wage-earners. The question therefore arises whether the Act in its present 
form can really be consulted and used by the average worker, not to mention 
workers with limited schooling or immigrant workers, who represent a large 
percentage of the UIC's clientele. 

The Federal Court's most significant intervention, under sec. 28(1) of 
its enabling legislation, in the field of unemployment insurance may have 
been the case of Ricard v. the Unemployment Insurance Commission, 
(1976) 1 F.C. 228. An application to review and set aside a decision of the 
Umpire was brought before the Court of Appeal. The applicant claimed that 
the Umpire erred in law in basing his decision on an allegedly invalid text, 
reg. 145(9). This regulation required a claimant to prove that he had made 
reasonable and customary efforts to obtain employment during his benefit 
period as evidence that he was available for work. We mentioned in Chapter 
2 the controversy surrounding this section and the arguments presented for 
and against its validity. By this decision, the Federal Court of Appeal 
dismissed the applicant's case and confirmed the validity of reg. 145(9) as 
"a regulation subordinating proof of the fulfilment of the conditions 
specified by the Act to proof of a fact which is so interconnected with the 
fulfilment of these conditions that it is impossible to conceive of the legal 
conditions being fulfilled without the existence of the fact required by the 
regulation". The Court did, however, stipulate that the efforts of which 
evidence is required are "reasonable efforts in the circumstances", and this 
stipulation would indicate that the efforts can be assessed only in concreto, 
in the context of the particular circumstances of each claimant. Insofar as the 
UIC might use fixed standards, such as a minimum number,  of job 
applications, in its assessment, a claimant could cite the Ricard case to 
contest a decision of the UIC disentitling him on the grounds of inadequate 
efforts to obtain employment, provided he could show evidence that such 
pre-established standards were used. 

The exercise of regulation-making power by the UIC has again been 
challenged in Attorney General of Canada v. the Umpire, (1976) 1 F.C. 
684. In issue was the validity of reg. 150, prescribing the conditions for 
antedating a claim for benefits, and made by the UIC pursuant to sec. 20(4) 
and 58(y) of the Act. The Federal Court of Appeal, upholding the decision 
of the Umpire, struck down subsec. (2) and (3) of that regulation, which 
fixed the maximum period for which a claim could be antedated. The Court 
held that these provisions were in essence not a condition for antedating a 

204 



claim, but an unwarranted self-imposed limitation on the power to antedate 
a claim conferred on the UIC by sec. 20(4). 

The caselaw of the Federal Court in the exercise of its power of review 
of administrative decisions relating to unemployment insurance benefits 
reveal that proceedings should be brought before the Federal Court of 
Appeal, unless the appellant wishes to prevent an administrative authority 
from ruling on a claim (if, for example, there is a real likelihood of bias). 
The experience of the past few years would seem to indicate, moreover, that 
the Federal Court's major area of intervention with regard to unemployment 
insurance will be in the review of the legality of regulations. 
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Chapter 7: Participation and 
representation of claimants 

In this final chapter of Title II we intend to analyse a particularly 
important aspect of the review of administrative decisions with regard to 
unemployment insurance benefits. We shall examine to what extent and by 
what means claimants defend their interests at the various stages of 
litigation. 

In the non-contentious phase, i.e. during the initial decision-making 
process, claimants defend their own interests by filling out forms, by 
correspondence, by telephone or direct contacts with UIC staff. Although 
during this phase claimants are occasionally accompanied during their visits 
to the UIC office by a parent, a friend or an interpreter, such people provide 
only sympathy or support, but do not act as intermediaries or 
representatives. Until July 1975 the UIC actually opposed the presence of 
third parties during interviews conducted by Benefit Control Officers, 
unless they were indispensable as interpreters. 

In the contentious phase, however, the claimant whose benefits have 
been refused or withheld contests the decision of an administrative authority 
which has at its disposal considerable resources as well as greater (if not 
infallible) knowledge of the law. It is therefore only to be expected that he 
should rely on "experts", or at least on people whom he regards as better 
able to act in his defence than he is himself, in order to redress the balance. 
The process of litigation (in other words, the confrontation of opposing 
claims before a "judge") is, by its very nature, conducive to intervention by 
"advocates" of this kind. The UIC is anxious not to give the impression of 
exploiting its initial advantage in the debate over its own decisions and 
therefore refrains from being represented before the Boards of referees. In 
principle, and unless the Board itself feels the need for further explanation 
by the Agent who made the disputed decision, the UIC lets the written 
submission speak for itself. The submission is, moreover, basically an 
account of the facts, a summary of the elements of the decision which appear 
on the file. The "pleadings" aspect of the submission, which takes the form 
of the "comments by the Agent II" remains secondary and, in practice, 
rather cursory. The trial-like character of the proceedings is more marked 
before the Umpire; at this stage, the UIC normally includes fairly extensive 
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comments in the appeal file and is always represented by its counsel at the 
hearing. 

The participation of claimants in the review process, either directly or 
through intermediaries, takes us out of the specifically legal framework of 
administrative decisions in relation to unemployment insurance. The details 
of it are not laid down in either the Act or the Regulations. A claimant's 
right to be represented before the review bodies, while clearly recognized in 
practice, does not derive from the texts. The only way in which a true 
picture of the participation of claimants in the review of administrative 
decisions which affect them can be obtained is therefore by an exercise in 
the sociology of the law of unemployment insurance. 

The base data at our disposal on this subject comprise the 101 appeals 
which we observed before the Boards of referees and the 94 appeal files we 
examined in the office of the Umpire. We have also made use of our 
observations of a dozen hearings before the Umpires and statistics compiled 
by the Mouvement Action-Chômage in Montreal, together with research 
studies carried out on behalf of the UIC and the Canadian Manufacturers' 
Association. 

In the first section we shall attempt to give a general picture of 
participation by and on behalf of claimants before the review bodies and to 
measure the effect of this direct or indirect participation by the claimant on 
their chances of winning their case against the UIC. In the second section we 
shall examine in greater detail the role and effectiveness of the three main 
types of representatives enlisted by claimants: unions, organizations 
providing assistance to the unemployed and legal aid services. In the third 
section we shall outline certain proposals for the establishment of an agency 
which would be officially responsible for representing claimants before the 
administrative tribunals of unemployment insurance. 

Section 1: CLAIMANTS' PARTICIPATION AND 
ITS EFFECTS: AN ATTEMPT AT 
MEASUREMENT 

The problem of participation by claimants is not identical at all stages 
of litigation. A distinction must be made depending on the level of appeal, 
since the procedural atmosphere as well as the behaviour of claimants varies 
depending on whether they are before the Board of referees or the Umpire. 
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A. Before the Board of referees 

As we have seen, the hearing before the Board of referees takes place, 
in 75% of the cases, within one month of the decision against the claimant. 
One-third of these decisions (according to our sample) are made 
immediately upon receipt of the claim. The claimant is thus still "in the heat 
of battle", as it were, and if he contests the decision he is more likely to 
engage actively in asserting his claims. The atmosphere is therefore 
conducive to participation by the claimants and this is helped by the 
simplicity of the appeal to the Board of referees, the ease with which it is 
arranged and the accessibility of the hearings. 

The UIC's statistics for 1974 do in fact reveal that 56% of appellants 
participated either in person or through a representative in the hearing before 
the Board of referees. This figure would seem to testify to a growing 
assertiveness of claimants towards the UIC, since in 1968 only a third of 
appellants took advantage of their right to be heard by the Board. 

TABLE XVII 

Participation and Success of Appellants before the Board of Referees 

Number 	Appellants' 	Appellants' 	Success 
of 	attendance 	representation 	rate for 

Year 	 appeals 	rate 	rate 	appeals 

1968 	 16,524 	25.3% 	8.8% 	9.6% 
1969 (est.) 	13,500 	27.3 	9.0 	9.4 
1970 (est.) 	13,250 	29.6 	12.8 	9.2 
1971 	 15,306 	32.7 	10.5 	10.7 
1972 	 26,221 	35.0 	10.1 	11.8 
1973 	 45,289 	36.8 	13.3 	15.2 
1974 	 40,758 	41.0 	15.0 	14.3 

In the tables which follow we have attempted to reflect this 
development by showing it side-by-side with the increase in the number of 
appeals to the Board of referees and in the appellants' success rate against 
the UIC. Table XVII gives the numbers in absolute figures (for the appeals) 
and in percentages (for the number of hearings attended by the appellants in 
person, those attended by the appellants' representatives and the number of 
appeals upheld by the Boards of referees). Table XVIII gives the same data 
calculated on a base index of 100 which corresponds to the figures for 1968. 
From these it is easy to follow each development and compare it with the 
others. 
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TABLE XVIII 
Indexes of Participation and Success of Appellants before the Board of 

Referees 

Number 	Appellants' 	Appellants' 	Success 
of 	attendance 	representation 	rate for 

Year 	 appeals 	rate 	rate 	appeals 

1968 	 100 	100 	 100 	 100 
1969 	 82 	108 	 102 	 98 
1970 	 80 	117 	 145 	 96 
1971 	 92 	129 	 119 	 111 
1972 	 158 	138 	 114 	 123 
1973 	 274 	145 	 151 	 160 
1974 	 247 	162 	 170 	' 149 

The first thing these figures reveal is a general rising trend. There are 
between two and three times as many appeals as there were seven years ago; 
there are proportionately more appellants who attend the hearings or arrange 
for someone to represent them; and a much greater number of them win their 
case against the UIC. This initial impression must, however, be qualified 
somewhat by drawing a distinction between the period before the enactment 
of the new Unemployment Insurance Act of 1971 and the subsequent period. 
The table shows that under the old Act both the number of appeals and the 
proportion of them that were successful were declining. This trend was 
abruptly reversed when the new Act came into force, bringing about an 
increase in the number of contested cases and a degree of uncertainty in the 
interpretation of the statute. The slight reversal in the rising trend which 
occurred in 1974 may, however, indicate that the effects of the 1971 reform 
on the volume of litigation may be stabilizing. The other two sets of data 
included in our tables (the claimants' attendance and representation rates) 
seem to be evolving independently of this historical factor, since they reflect 
a fairly uniform rising trend. They also appear to reflect a relatively new 
social development: unemployment insurance is no longer an occasional 
palliative for the hazards of working life, of benefit to only a marginal 
segment of the  working population. It has become a "natural" element in 
the working lives of a great many Canadians, in an economic context in 
which the mobility of the workforce is seen as a positive element and in a 
social context in which groups once described as "marginal" are becoming 
aware that in their dealings with the government they have rights which they 
are much more determined to assert. This new "combativeness" among the 
recipients of social security, together with the continuous deterioration of 
the labour market since the beginning of the 1970s, the increase in the 
amount of benefit after 1971 (making it all the more valuable for the 
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claimant) and the advent of organizations specializing in assistance to 
members of the public who are involved in administrative proceedings, 
specifically with regard to social security and welfare, explain in large 
measure the increase in the participation by claimants in unemployment 
insurance litigation. 

This combativeness on the part of the claimants is equally apparent in 
both men and women. Our sample of 101 appeals contained 51 appeals filed 
by female claimants and 50 by male claimants. Twenty-five of the women 
attended the hearing and two were represented, while twenty-six of the men 
attended and two were represented. However, a study carried out by the 
Canadian Manufacturers' Association of Toronto in 1973 revealed a greater 
disparity between the sexes, with one-third of the male claimants attending 
the hearing as against only one-quarter of the women. 

In Chapter 4 we pointed out a considerable disparity between the 
regional distribution of benefits and that of appeals to the Board of referees 
(see Table VII). We repeat those figures here, placing them side-by-side 
with the appellant's success rate and their rate of attendance and 
representation at Board of referees hearings for each of the UIC's five 
regions (Table XIX). All the data are for 1974. 

This table reveals that, while claimants in the Prairie and Pacific 
Regions are proportionally much more inclined to appeal the decisions of 
the UIC, they are much less successful than those in the Quebec and Atlantic 
Regions. At first sight, this situation might be explained in the same.  way as 
the disparity between the regional distribution of benefits and that of 
appeals: in regions of high unemployment there is a greater likelihood that a 
claimant will fulfil the requirements of the Act, whereas in regions where 
the job opportunities are relatively good, it is commensurately harder to 
show evidence that no alternative exists to unemployment. This explanation 
is nevertheless not entirely convincing in view of the fact that Ontario, 
where there is relatively low unemployment, had both a high proportion of 
appeals and a high success rate, while the Pacific region, with quite serious 
unemployment, had an even higher frequency of appeals but a very low 
success rate. 

The success of the claimants in the three easternmost regions can be 
explained much more logically if one compares the rate of attendance and 
representation before the Boards of referees. Thus the Quebec Region, 
where these two rates together total a remarkable 85%, is also the region 
where appeals are most often upheld, while the two western regions, where 
the participation rate is much lower, also have a much lower success rate. 
There appears to be a threshold, however, which the percentage of 
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TABLE XDC 

Participation and Success of Appellants before the Board of Referees, by Region (1974) 

Atlantic 	Quebec 	Ontario 	Prairies 	Pacific 	CANADA 

Distribution 
of benefits 	 14.6% 	34.7% 	28.4% 	7.8% 	13.5% 	100% 

Distribution 
of appeals 	 7.7% 	17.3% 	39.8% 	15.9% 	19.3% 	100% 

Success rate 	 15% 	17% 	16% 	12% 	10% 	 14.3% 

Attendance rate 	38% 	52% 	41% 	33% 	38% 	 41% 

Representation 
rate 	 14% 	34% 	 9% 	13% 	 9% 	 15% 



successful appeals cannot exceed, however active the claimants may be in 
defence of their interests. The claimants in the Ontario and Atlantic Regions 
were accordingly only slightly less successful than those in Quebec, despite 
their actually very mediocre participation (50%-52% as against 46%-47% 
for the western regions). 

We have attempted to examine further this apparent correlation 
between claimants' participation in the hearing and their chances of success 
in their appeal. A study carried out by the UIC in 1973 provided us with 
some interesting observations and statistics on this point. These are 
reproduced in Table XX, together with UIC statistics for 1974 and 
data compiled from our sample of appeals to the Board of referees for 1975. 
Two conclusions emerge from an analysis of the table. 

First, as the authors of the 1973 study pointed out, the correlation 
between participation and success is neither absolute nor constant. What the 
statistics show is more a general trend, which becomes apparent especially 
after 1971. The fact that claimants are participating with increasing 
frequency in the hearings is only one factor (along with the administrative 
wavering and uncertainty resulting from the 1971 reform) in the rise in the 
success rate. The downward trend in the success rate since 1974 occurs 
alongside even greater participation on the part of the claimants, which 
would tend to confirm the hypothesis of a maximum success rate (probably 
somewhere between 15% and 20%), beyond which the "reinforcing" effect 
of participation ceases to be a factor. 

There does, however, seem to be a remarkable relationship between the 
chances of success of a claimant who participates in the hearing (either 
directly or through a representative) and those of non-participating 
claimants. This "reinforcement factor" varies between 2.0 and 3.5, 
meaning that an "active" appellant's chances of success are between two 
and three and a half times better than those of a "passive" appellant. 

With this established, the question remains as to whether any particular 
form of participation is more advantageous to the claimant than others. The 
statistical data available to us do not provide any conclusive evidence on this 
point. According to our own sample (101 appeals) and the study carried out 
on behalf of the CMA in 1973 (138 appeals) we can at most surmise that 
direct participation by an appellant, accompanied by some type of 
spokesman, appears to be most conducive to a successful appeal. Then 
comes participation in person by an unaccompanied appellant, followed by 
participation through a representative. While the tremendous diversity of 
people on whom the appellants in our sample relied to assist or represent 
them (spouses, relations and friends; social workers, legal aid lawyers, 
union officers, activists in political organizations, doctors and interpreters) 
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Overall 
success 

rate Year/Quarter 

TABLE XX 

Effect of Appellant's Participation on Success Rate Before the Board of Referees 

Participation' 	 Non-participation 

Attendance and 
representation rate 

Success 	Absence 	Success 	Reinforcement 
rate 	 rate 	rate 	factor* 

1968/11 	 10.9% 	 34% 	 19.9% 	 66% 	6.2% 	3.2 
1968/1V 	 8.0 	 35 	 14.3 	 65 	4.7 	 3.0 
1969/1 	 8.7 	 36 	 14.3 	 64 	5.6 	 9.5 
1970/11 	 9.6 	 44 	 15.1 	 56 	5.3 	 2.9 
1970/1V 	 7.9 	 41 	 12.7 	 59 	4.6 	 2.8 
1971/I 	 11.4 	 43 	 17.8 	 57 	6.6 	 3.0 
1971/111 	 10.0 	 44 	 16.6 	 56 	4.9 	 3.4 
1972/11 	 13.4 	 44 	 91. 2 	 56 	7.4 	 9.8 

1972/1V 	 12.1 	 47 	 17.5 	 53 	7.3 	 9.4 
1973/I 	 14.2 	 49 	 19.3 	 51 	 9.3 	 9 .1 
1973/111 	 15.4 	 51 	 21.3 	 49 	9.2 	 9.3 
1974 	 14.3 	 56 	 18.3 	 44 	8.5 	 9 .1 
1975 (LRC) 	13.0 	 56 	 17.6 	 44 	7.3 	 9 .4 

*This figure expresses the extent to which a claimant •reinforces" his appeal by participation in the hearing. It is obtained by dividing the success rate of 
participating: appellants by that of non-participating: appellants. 



makes any comparison of their effectiveness almost impossible, it would 
nevertheless appear that the help of a "technician" (union officer, lawyer, 
social worker) is more productive than the help of friends and family 
members. 

B.  Before the Umpire 

There are no statistics on participation by claimants in hearings before 
the Umpire. It can be assumed that the slowness of the procedure for 
appealing to the Umpire, which we described in detail in Chapter 5, is by no 
means conducive to such participation. Considerable time elapses between 
the period of employment from which the claim stems and the day on which 
the Umpire rules on the claim. The claimant's interest in the appeal 
procedure which he has initiated or caused to be initiated through his union 
— and with it his desire to defend his rights actively — is likely to wane 
during this time. The involvement of the union, which is necessary in order 
to challenge a unanimous decision by the Board of referees, goes some 
distance towards compensating for the demobilizing effect of the long delay 
in the appeal hearing: in the majority of cases in which the appeal is filed by 
the union, the union itself undertakes the responsibility of following the case 
and appearing at the hearing and the claimant merely awaits the outcome of 
the proceedings. 

These hypotheses seem to be borne out by an analysis of our sample of 
appeals to the Umpire, which includes the 94 appeals heard by the Umpire 
during the last quarter of 1974. Table XXI discriminates between three types 
of appeal, taking into account the identity of the appellant and the decision 
of the Umpire: those for which there was no hearing, those in which the 
appellant did not participate in the hearing either in person or through a 
representative and those in which the claimant participated in the hearing, 
either in person or through an intermediary. 

These figures suggest that participation by the claimant is not a decisive 
factor in hearings before the Umpire. If we exclude the cases in which the 
Umpire gave a split decision, in other words, partially in the claimant's 
favour, and those in which he referred the case back to the Board of referees, 
exactly one-third of the decisions were in the claimant's favour. This 
proportion remains fairly constant whether the claimant participated in the 
hearing (18 favourable decisions out of 56) or whether the case was decided 
without a hearing or in the absence of the claimant (12 favourable decisions 
out of 34). 

The fact that 24 of the 67 appeals filed by claimants were decided 
without a hearing presumably reflects a degree of defeatism on the part of 
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TABLE XXI 

Claimant's Participation and Outcome of Appeals before the Umpire 

Decision of the umpire 

Level of 	 In 	 In 
Identity of 	claimant's 	 claimant's 	UIC's 	Mixed 	Referred 
appellant 	participation 	 favour 	favour 	outcome 	back 

	

7 	 14 	 1 

	

2 	 5 

	

13 	 92 	 1 

	

22 	 41 	 2 

UNION 	Without hearing 	 3 
Without participation 
With participation 	 4 

TOTAL 	 7 
UIC 	Without hearing 

Without participation 
With participation 

TOTAL 
EMPLOYER Without hearing 

Without participation 
With participation 	 1 

TOTAL 	 1 

Total 

CLAIMANT Without hearing 
Without participation 
With participation 

TOTAL 

TOTAL 30 	 60 	 2 	 2 	 94 



the claimants, leading them to neglect to exercise their right to request a 
hearing. Our examination of the files also leads us to the conclusion that the 
slowness of the procedure sometimes produces a loss of interest on the part 
of the appellants, which leads them to give up a hearing they have requested. 
It might come as a surprise that the unions, which usually possess the 
necessary personnel and resources to appear before the Umpire, failed to 
request a hearing in four cases and failed to appear at the hearing in one 
other. After examining the files, however, we found that these were cases in 
which the union considered on the basis of the file that the outcome of the 

decision was not in doubt. 

The limited size of our sample does not allow us to draw any firm 
conclusions concerning the relative effectiveness of the various forms of 
claimant participation in hearings before the Umpire. One can only observe 
that the data drawn from this study are compatible with the hypothesis that, 
in unemployment insurance litigation, a "technician" is of more value than 
a layman and a "specialist technician" is of more value than a "generalist 
technician": claimants who appear themselves or are represented by a 
relation or a friend seem to be less successful than those who rely on a legal 
expert (a lawyer in private practice, a legal aid lawyer or M.P.), and still 
less successful than those who rely on their union (even when the appeal is 
filed by the claimant) or on an organization specializing in assistance to the 
unemployed. 

Section 2: MAIN TYPES OF CLAIMANT 
REPRESENTATION 

Three types of organizations are involved, on an on-going basis, in 
representing claimants: unions, organizations specializing in assistance to 

the unemployed and legal aid offices. 

A. Unions 

Unions may become involved in litigation concerning benefit in one of 

two ways. They may be either parties to the appeal, as in cases where the 
union appeals a unanimous decision of a Board of referees affecting one of 
its members, or they may provide a claimant with help in the form of one of 

their officers in proceedings before the Board or the Umpire. In the latter 

case, the claimant does not have to be a member of the union. The union 
officer may become involved because the claimant's spouse is a member of 
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the union, because of a personal relationship between the claimant and the 
officer or simply because of the officer's reputation as counsel for 
claimants. 

Generally speaking, the major unions provide their members with 
certain services with respect to unemployment insurance: "preventive" 
information on the procedure to follow if they become unemployed, 
information and assistance to workers who have lost their jobs and have 
filed a claim with the UIC and representation of claimants before the review 
tribunals. The people responsible for providing these services inevitably 
acquire a certain amount of experience in unemployment insurance matters. 
Union officers who are experts are also sometimes selected by the UIC, at 
the suggestion of their organization, as employees' representatives on 
Boards of referees. In such cases it can happen that the same person will on 
one occasion be a member of the Board of referees and on another occasion 
address his colleagues on the Board in his capacity as advocate for the 
appellant. While the appellant must presumably benefit from the assistance 
of a particularly experienced advocate such as this, there is a danger that the 
Board's assessment of the case will be affected for good or ill by the type of 
relationship that exists between the referees on the Board and their 
colleague, who on this occasion is appearing before them. 

The information on unemployment insurance distributed by unions 
sometimes takes the form of "counter-information" , in other words a 
condensed and simplified version of the information pamphlets published by 
the UIC, seen from the "user's" perspective. This is the case, for example, 
with the pamphlet "Les droits des chômeurs" (The Rights of the 
Unemployed) published by the CNTU. The essential facts about the 
procedure are described in four pages in simple language; the various 
decisions which the UIC might make at each stage of the administrative 
procedure are considered in succession. The reader is urged to seek help 
from the CNTU before signing any statement for a Benefit Control Officer, 
before complying with a claim for reimbursement of overpayment, to obtain 
an explanation of the UIC' s forms, to write a notice of appeal to the Board of 
referees or to obtain the assistance of an advocate before the Board. The 
entire pamphlet urges the reader to adopt an attitude towards the UIC which 
is at once aggressive ("You are entitled to unemployment insurance"; "you 
have paid into it, it is not a privilege") and defensive (the brochure is replete 
with warnings and reminders to be cautious and suspicious). The narrative is 
complemented by a comic strip portraying with biting satire the tribulations 
of an unemployed worker grappling not only with unemployment, but with 
the UIC-CMC administrative complex, which is determined to withhold his 
benefit on the slightest pretext. It should be pointed out that the pamphlet 
was produced towards the end of 1972-73, when the UIC, under pressure 
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from business circles in particular who were worried by the rapid rise in the 
unemployment insurance budget, was engaged in a vigorous campaign of 
benefit control, in which some of the methods used carne under sharp attack 
from other sectors of opinion. 

B.  Specialized organizations 

To our knowledge there is only one organization in Canada which 
specializes exclusively in providing assistance to the unemployed in their 
dealings with the UIC. The Mouvement Action-Chômage is a non-profit 
organization which provides its services to all at no charge. Although its 
activities are centred in Montreal, its operations extend throughout the 
Province of Quebec. In 1974 it replaced a non-specialized voluntary legal 
aid organization, the Local Populaire du Sud-Ouest, which had been 
operating in certain underprivileged neighbourhoods in Montreal since 
1971. 

Its primary objective is to "promote the knowledge of claimant's rights 
under the Unemployment Insurance Act" (CUB 3784). As a secondary 
objective, the organization attempts to give the unemployed workers who 
corne to it an education in politics and economics, in the broadest sense of 
the words, by explaining to them the causes of unemployment and its 
function in the economic cycle. With these two types of activity, 
Action-Chômage tries to meet "one of the basic needs of the unemployed — 
knowledge" . 

The organization is financed mainly by the United Way, the central 

fund for voluntary social organizations in Greater Montreal. The CNTU 
provides premises, technical assistance (support staff, equipment and 
branches in 25 Quebec cities), together with a certain amount of financial 
support. Despite its links with the CNTU, Action-Chômage offers its 
services to all workers, whether unionized or not, and not only to the 
members of that federation. 

Two or three of the permanent staff members of Action-Chômage 
specialize in representing claimants before Boards of referees and the 
Umpire. The activities of Action-Chômage are nevertheless by no means 
confined to these interventions before the unemployment insurance review 
tribunals. It also provides a telephone information service in Montreal which 
answers several hundred calls a week and organizes twice-weekly 
information sessions at which it tries to bring together (about one hundred 
each week) unemployed workers who have contacted it after having their 
benefits refused or withheld by the UIC. It has published a series of xeroxed 
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pamphlets containing hints on the procedure for contesting the UIC's 
decisions in a variety of situations ("Missing Record of Employment — 
Uninsurable Employment"; "Appeal to the Board of referees for a Notice of 
Disentitlement — Dismissal for misconduct"; "How to find a job — List of 
the principal unsuitable jobs"; "Overpayment — The Commission claims 
money back from you"). 

It has also composed a series of form-letters which can be used by 
claimants in their correspondence with the UIC. Included among these are a 
notice of appeal to the Board of referees, covering a variety of situations 
involving disqualification or disentitlement, and letters which can be used 
when the UIC demands reimbursement for overpayment. In the latter case, 
Action-Chômage attaches a set of form-letters to be used at various stages of 
the recovery procedure to the pamphlet telling the claimant what tactics to 
follow. First there is a request for details of the debt claimed by the UIC (the 
purpose here is to exploit the difficulties which the UIC may encounter in 
producing evidence of overpayment in view of the time that has elapsed 
since it occurred). This is followed by an application for an extension of the 
deadline for appeal to the Board of referees (based on lack of knowledge 
about the right of appeal and inability to understand the decisions of the UIC 
that resulted in the overpayment). Then comes a request that the debt be 
written off for the reasons contemplated in reg.  175, and finally a notice of 
appeal to the Board of referees against the UIC's decision to refuse to write 
off the debt (an appeal which has no basis in law, since this decision 
involves the exercise by the UIC of a discretionary power, which can only 
be challenged under sec. 18 of the Federal Court Act). These are obviously 
legitimate tactics and allow the claimant to gain time. 

Action-Chômage has also developed a form dealing with the job 
search, which is attached to the pamphlet covering this aspect of 
unemployment insurance. The tone of the pamphlet can be summed up in 
the following sentence: "Since it is recognized that an employer may have 
certain requirements with respect to the workers he hires for a job, why is 
there no similar recognition of the fact that a worker may also have 
requirements with respect to potential employers?" The form itself is in fact 
a questionnaire to be filled out by the employer, designed to reveal aspects 
of the job sought which might justify the claimant's refusing it. It covers 
such areas as the reasons for hiring, the reason for the vacancy (Has an 
employee quit or is it a new position? Why did the previous incumbent 
leave?), the frequency of work accidents, whether there is a union, the 
salary, salary indexation, company profits, job security, marginal benefits, 
paid vacations, working hours, overtime and so on. Even if one concedes 
that the principle on which the document is based is not unreasonable, there 
are without any doubt a large number of employers who are not prepared to 
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answer all these questions because of their concept of private enterprise. An 
unemployed worker may, however, claim that the employer had not 
provided him with the information on which to base his decision as to 
whether the job constituted "suitable employment" within the meaning of 
sec. 25(a) and 55(8) of the Act. 

Action-Chômage sometimes uses the mass media in its efforts to 
inform claimants. The leaders of this group, moreover, blame the UIC for 
not doing the same to explain to the public the conditions it sets for 
obtaining and retaining entitlement to benefit. They assert that their actions 
in this area are designed precisely to fill this gap left by the UIC, with its 
vastly greater financial resources. One example of this type of adveitisement 
was published in two Montreal dailies in June 1974: 

NOTICE TO THE UNEMPLOYED 

The Unemployment Insurance Commission  lias set new conditions for you 
to receive your cheques. 

BE ALERT 

• The UIC can require you to make 5 job .searches a week. 

• The UIC will no longer count job searches conducted only orally or by 
telephone. 

• It is therefore advisable to complete job application forms on the employers' 
premises or obtain from them evidence in writing of your job search. 

Anyone who is having problems with unemployment is invited to attend 
information sessions on Wednesday and Thursday evenings at 7:30 at 1001 
St-Denis Street, Montreal. Our services are free of charge for everyone. 

This advertisement is published by the Mouvement Action-Chômage, 
1001 St-Denis Street. 

We have attempted to measure the effectiveness of Action-Chêrmage in 
its role as "advocate" for the unemployed in the pre-litigation phase of the 
procedure as well as before the Boards of referees and the Umpire. The 
involvement of Action-Chômage with the claimant's file normally begins 
when the claimant contacts the organization after being notified of an 
adverse decision of the UIC. Since Action-Chômage has been in operation 
for several years, it has established numerous relatively cordial contacts 
with UIC offices in Montreal, through which it is able to obtain quickly the 
basic facts on the file and to begin negotiations to get the decision reversed. 
According to the statistics provided by Action-Chômage, which are given in 
Table XXII, almost 30% of the cases which are brought to the organization's 
attention are settled in this way, with the decision being altered in the 
claimant's favour as a result of negotiation. The rate is particularly high in 
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TABLE XXII 

Statistics of "Mouvement Action-Chômage" 

A 	B 	C 	D 	E 	F 	G 	•H 

Issue on appeal 

F 
—=% 
E 

	

% of 	Decisions 	 D+G= 	success 
Number 	appeals 	reversed 	C 	A — C = 	appeals 	F 	overall 	rate 

of 	by 	before 	----% 	appeals 	upheld 	—=% 	success 	before 
appeals 	category 	hearing 	A 	to B/r 	by B/r 	A 	rate 	b/r 

Availability and 
job search 	 842 	60% 	239 	29% 	603 	53 	6% 	35% 	9% 

Job refusal and 
failure to take 
opportunity 	 181 	14% 	96 	53% 	85 	18 	10% 	: 	63% 	21% 

Sickness 	 86 	6% 	32 	37% 	54 	26 	30% 	67% 	48% 
MiscondUct 	 67 	5% 	4 	6% 	63 	53 	80% 	86% 	84% 
Voluntary departure 	58 	4% 	21 	36% 	37 	9 	15% 	51% 	24% 

Antedate 	 46 	3% 	9 	20% 	37 	2 	4% 	24% 	5% 
Labour dispute 	 44 	3% 	/ 	5% 	42 	5 	11% 	16% 	12% 

Teachers 	 30 	2% 	— 	— 	30 	8 	27% 	27% 	27% 

Written directive ; 	17 	1% 	3 	18% 	14 	1 	6% 	• 24% 	7% 

TOTAL 	 1,393 	100% 	406 	29% 	987 	175 	13% 	42% 	17.6% 



cases where the claimant is disqualified under sec. 40(1)(a) or (b) of the Act 
(refusal of employment, refusal to apply for a job, failure to avail oneself of 
an opportunity for employment), as well as for disqualifications following 
voluntary departure and in sickness ùases. . , 

The intervention of Action-Chômage before the Board of referees does 
not seem to have any noticeable effect  ou i the claimant's chances of success. 
Action-Chômage's success rate before the Boards of referees is exactly the 
same as that for all appeals filed in Quebec in 1974 (17%). The most 
favourable results before the Board are in cases involving either dismissal 
for misconduct or sickness. 

We could only assess Action-Chômage's intervention before the 
Umpire on the basis of our own sample of appeals. Out of 15 appeals 
referred to the organization (13 by claimants and 2 by unions), 12 were 
upheld. While this sample is too small to be conclusive, it does suggest that 
organizations of this type fulfil a useful function even before a tribunal such 
as the Umpire, with its strong court-like flavour and its more legalistic 
outlook. 

C. Legal aid offices 

There is no doubt that the development of legal aid services in recent 
years has encouraged the participation of claimants in hearings before the 
Boards of referees and the Umpire. The purpose of legal .  aid is to provide 
less fortunate sections of the population with access to professional legal 
services by making the services . of practising lawyers available to anyone 
who is able to show that his means are inadequate at considerably lower cost 
than usual. There is inevitably a fairly large measure of overlap between the 
clientele  of legal aid services and that of the unemployment insurance 
scheme. Several legal aid lawyers are therefore required to spend a 
considerable portion of their time on unemployment insurance cases. 

The extent to which these lawyers are specialists may vary depending 
on the structure of the legal aid system. In provinces such as Quebec and 
Manitoba, where legal aid services are government institutions, the staff 
often divide up the areas of activity. This arrangement enables one or two 
members of each office to devote a substantial proportion of their time to 
unemployment insurance cases, thereby acquiring an expertise which is at 
least comparable to that of union officers or members of organizations 
specializing in assistance to the unemployed. In other provinces, such as 
Ontario, the "official" legal aid is organized by the Law Society, which 
obliges all its members in principle to take on any applicant for legal aid. A 

223 



certain amount of specialization inevitably occurs in this area of the law as 
in any other, although necessarily to a lesser extent than in government legal 
aid offices. In Ontario, however, and especially in Toronto, legal aid offices 
such as the Parkdale Community Legal Services and the People and Law 
Research Foundation have sprung up on the initiative of private groups. The 
former, because of the specialization of some of its members, is very similar 
to the public institutions in the neighbouring provinces, while the latter is 
more like the Mouvement Action-Chômage, both in that it disseminates 
knowledge of the law and in its use of para-legal personnel as a primary 
resource. These are staff members who have received some degree of 
specialized legal training but who do not belong to one of the legal 
professions. Its activities go beyond unemployment insurance law to include 
all areas of the law likely to affect a large clientele of citizens who are 
economically weak or culturally isolated. 

Despite differences in structure and concept, a body of specialists in 
unemployment insurance is thus forming throughout the country within the 
larger body of legal aid workers. At a conference of legal aid lawyers in 
Victoria in July 1975, a workshop was organized to discuss the question of 
administrative tribunals. As it turned out, the greater portion of its work 
concerned the UIC and the machinery for reviewing its decisions with 
respect to benefits. The members of this workshop authorized their 
rapporteur, Mr. Charles Birks of Winnipeg, to propose to the Minister of 
Manpower and Immigration that he convene a conference dealing 
exclusively with unemployment insurance law and to assume the costs of the 
conference. The Minister did not, however, agree to the proposal. 

Legal aid lawyers are not always able to establish direct, lasting and 
cordial contacts with UIC officials. Feeling that they encounter difficulties 
in obtaining information directly from the agent who made the decision, 
some legal aid lawyers cultivate their acquaintances with UIC public liaison 
officers, who they consider will be more concerned with maintaining the 
UIC's reputation amongst the legal profession. There are possibly certain 
prejudices existing on both sides: lawyers suspect arbitrariness in every 
administrative decision, while officials are profoundly distrustful of legal 
technicalities which they suspect are concealed in every intervention by 
practitioners of the law. Whether this is true or not, at least one specialist in 
unemployment insurance law maintains that the only way to discover the 
real facts on the file is to file an appeal, without wasting time on useless 
negotiations. He also advises that the notice of appeal should be as brief as 
possible unless the appellant wishes to introduce a new aspect into the case. 

Generally speaking, legal aid lawyers examine the items included in the 
file by the UIC with a more critical eye than other representatives of the 
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claimants. They pay particular attention to discovering gaps and 
inconsistencies in the presentation of the facts in support of a decision, 
analysing the caselaw cited by the Agent II (and contesting its applicability 
if necessary), and demanding evidence of the allegations made by the UIC, 
especially where overpayments are involved. In short, they attempt to lead 
the proceedings onto ground where they are better prepared to confront the 
adversary. 

Legal aid lawyers were unanimous in their criticism of the UIC policy 
which forbids third parties to be present during interviews between 
claimants and Benefit Control Officers when the claimants are summoned to 
the offices of the UIC. The removal of this restriction in July 1975 gave 
them a further opportunity to intervene in the procedure. 

The intervention of legal aid offices before the review tribunals has not 
yet reached a point at which a statistically valid assessment of it can be made 
on the basis of our samples. According to the few cases we noted and the 
several members of Boards of referees whom we questioned, their 
contributions to the proceedings are generally useful. It is interesting to note 
that the opposite opinion was expressed when the UIC consulted the 
Chairmen of the Boards of referees in 1973. 

Section 3: THE UIC AND CLAIMANT 
REPRESENTATION 

In 1973 the UIC carried out studies with the intention of developing a 
permanent system of claimant representation before the tribunals which 
review its decisions with respect to benefits. There were a number of 
reasons for this action. First, the number of appeals was increasing rapidly, 
making the entire litigation phase much more important than before. 
Secondly, there was a persistent disparity between the chances of success of 
appellants who participated directly or through a representative in the 
hearings before the Board of referees and those of appellants who did not 
participate. This is the "reinforcement factor" which we described in the 
first section of this Chapter as varying between 2.0 and 3.5. The existence 
of this disparity suggests that some erroneous decisions made by Agents II 
are not corrected by the Board of referees if the appellant, through ignorance 
or negligence, fails to demonstrate the validity of his grounds. Thirdly, there 
was the high, albeit decreasing, percentage of appeals where the claimant 
was not heard by the Board of referees. 

The same considerations also applied to a certain extent to appeals to 
the Umpire. Participation by the claimants is, however, somewhat more 
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frequent at this level and the discrepancy between the chances of success of 
"active" and "passive" claimants is less marked. 

The UIC's initial action was to ask the advice of the Department of 
Justice on three possible solutions: 

I. The creation of a group of claimants' advocates, composed of union 
officers, former UIC officials and other qualified people, who would be 
paid by the UIC. 

II. The take-over of unemployment insurance litigation by provincial legal 
aid systems, with the costs being borne either by the UIC or by the 
provincial government, which would then be reimbursed by the federal 
government. 

III. The designation of officials within the UIC whose job it would be to 
assist claimants in defending their own interests. 

The Department of Justice indicated a preference for the third alternative, on 
the grounds that the first was likely to prove incompatible with the 
prerogatives of the legal professions and the second was both expensive and 
premature. In its view, however, it would be a mistake to create a legal 
advisory service within the UIC, as had been done in the Department of 
Veterans Affairs (cf. the Pensions Act , R.S.C. 1970e. P-7, sec. 10 and II, 
amended by R.S.C. 1970 (2nd Supp.) c. 22, sec. 6), in view of the large 
number of appeals, which would soon result in the inordinate growth of such 
a service. It therefore proposed that the system be adopted within the UIC 
that had been adopted by several legal aid organizations, and which 
appeared to have the approval of the legal professions, namely a para-legal 
staff (in other words, staff trained in the legal procedures needed in their 
work), which could advise appellants under the supervision of a number of 
professional lawyers. 

On this basis, the UIC detailed two staff members to study the various 
possible alternatives for a system of legal aid to claimants within the UIC. 
Their report was submitted in September 1973. 

The report began by defining the three essential attributes of a system 
of this type. The first of these was that its incorporation into the UIC should 
not compromise its credibility in the eyes of the claimants. Secondly, it 
should be easy both to gain access to and to use the system. Thirdly, its cost 
should not exceed a reasonable sum (which was fixed at half a million 
dollars a year). 

Assuming at the outset that it would be inconceivable to abolish all 
forms of representation and adopt a system of appeals based solely on the 
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contents of the file, and that the retention of the existing system was hardly a 
credible alternative, the authors considered two possibilities: an internal 
system, consisting essentially of "neutralizing" an official of the UIC in 
order to make him available to claimants as a counsellor; or an external 
system, relying on an outside legal aid service of some kind. The drawbacks 
of both solutions from the standpoint of the essential objectives were 
immediately apparent: the former ran the risk of forfeiting its credibility and 
the second of entailing excessive costs. 

The authors considered a number of possibilities within each 
alternative. In the internal system, they considered the possibility of 
"neutralizing" an Agent II, an Agent I, the Supervisor of Insurance 
Advisory Services in each District Office, the clerk of the Board of referees 
or the "ministerial enquiries" staff (who answer requests for information 
from Members of Parliament). In the external system, they considered the 
possibility of using union officers, former UIC officials, community legal 
aid services, lawyers just out of law school, insurance agents, secondary and 
post-secondary educational institutions (such as community colleges) and 
citizens' groups. 

After weighing all the alternatives, the authors recommended that the 
task of counselling the appellants be given to the clerk of the Board of 
referees. They pointed out the advantages of this solution: the skills which 
the clerks already possessed, the low cost involved, ease of access and the 
ease with which the clerk's present duties could be delegated to an assistant. 
They made no attempt to conceal the disadvantages either: the clerk could 
find himself in an ambiguous position, being both an official of the Board 
and the appellant's counsellor and both an official of the UIC and a critic of 
decisions made by other officials of equal or higher rank. They felt, 
however, that these ambiguities were not intolerable, noting that the clerk 
already fulfils a dual function as an official of the Board and of the UIC. It 
would therefore only strengthen his credibility if he were placed in a 
position where he might be sus.pected of favouring the claimants. As far as 
the risk of clashes with his colleagues in the UIC was concerned, they did 
not regard this as serious, and indeed found that it already existed to a 
certain extent. 

The authors wrote a brief description of the new responsibilities of the 
clerk of the Board. He would examine the file on each appeal, then contact 
the appellant and arrange an appointment to discuss it and prepare his 
argument. His role in these contacts with the appellants would be that of 
counsellor and guide, explaining to the appellant the appeal procedure and 
the procedure at the hearing, the major provisions of the Act and any that 
were particularly relevant to the case; he would help the appellant, if 
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necessary, to draft his observations on the submission and prepare his 
presentation before the Board. Finally, he would urge the appellant to attend 
the hearing in person. The authors did not expound on the clerk's role at the 
hearing. Assuming that he were present at the hearing (which is very often 
not the case at present), would lie limit himself to his duties as clerk, taking 
no part in the proceedings, irrespective of the part he had played in 
preparing the appellant's argument? Whatever the author may say, the 
ambiguities of the position of the clerk-counsel would not be easy to 
resolve. 

The UIC has taken no further action on this recommendation, although 
it did at one time consider implementing it on an experimental basis in 
Saskatoon and then in Vancouver. The whole question seems to have been 
left in suspense until the Unemployment Insurance Advisory Committee 
consults the employers and the unions regarding their opinion of a project of 
this type. 

On the other hand, the prospects for a greater involvement of legal aid 
services in unemployment insurance litigation might be considerably 
broadened, should the federal government and the provinces reach an 
agreement on the sharing of legal aid costs, not only for criminal 
proceedings (as is now the case) but for any proceedings based on federal 
law. 
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PART II 

COMMENTS AND PROPOSALS 

As we stated at the outset of our study, the object of Part H is to 
comment on the procedure described in Part I, to propose a number of 
changes and improvements that we feel are desirable and to relate these to 
the overall context of federal administrative law. 

In the Introduction we outlined the fundamental objectives of 
procedural law as it applies to administrative action. We shall examine them 
in greater detail in the opening chapter (Chapter 8). 

These objectives will provide us with six themes around which we have 
organized our observations and proposals concerning administrative 
procedure in unemployment insurance. One chapter will be devoted to each 
theme (Chapters 9 to 14). 

The final chapter will attempt to elucidate the general thrust of our 
proposals in relation to both administrative law as a whole and the scheme of 
the Unemployment Insurance Act (Chapter 15). 
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Chapter 8: The basic objectives of 
administrative procedure 

In a democratic state ruled by law, the application of legal rules to the 
operations leading to the formulation of normative instruments by 
administrative authorities can, in the final analysis, serve only one purpose: 
to reconcile the efficiency of administrative action, guided by the public 
interest, and the protection of the legitimate rights and interests of 
individuals. 

This sole objective can only be achieved through organized mediation 
between the public interest and the interests of individuals affected by a 
normative decision on the part of an administrative authority. We shall 
attempt in this chapter to distinguish, with regard to administrative action, 
between the requirements of the public interest (section 1) and the 
safeguards demanded by the interests of individuals (section 2). 

Section 1: REQUIREMENTS OF THE PUBLIC 
INTEREST 

Is the existence of rules of procedure for the making of administrative 
decisions compatible with the pursuit of the public interest by the 
administrative authorities? Rules necessarily imply constraints and there is a 
danger that the weight of procedure might rob the administrative authorities 
of the freedom of thought and action which one would wish them to have. In 
theory, however, rules of procedure ought to ensure that administrative 
action is indeed in the public interest. 

By ensuring that decisions are properly thought out and adequate to 
their purpose, rules of procedure tend to result in the elimination of arbitrary 
and ill-considered actions, of bias and excessive slowness. As a result, the 
administrative authority is better able to decide what the public interest, as 
defined by the legislation it is responsible for implementing, requires in a 
specific instance. 

A subsidiary consideration is that rules of procedure offer technical 
advantages for the administrative authorities themselves. Their existence 
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simplifies and speeds up, through standardization, the work of the 
administrative authorities, facilitates planning and simplifies relations with 
the public. The existence within large bureaucratic organizations of manuals 
of procedure for the use of their employees (the UIC Manual is a 
representative example) testifies to the usefulness of procedural rules in the 
quest for administrative efficiency. 

From the point of view of the administrative authorities, the 
effectiveness of their action in the service a the public interest is dependent 
on three factors. 

The quality of the decisions made, their practical value and their 
exhaustiveness first require that the decision-maker be fully and accurately 
informed. The administrative authority must know the circumstances of the 
case. This information may be derived from situations outside the 
administrative agency, such as the actions of members of the public; it may 
consist of prior decisions made by other administrative authorities; and it 
may include a variety of criteria for evaluating the facts, derived from the 
law or from administrative practice. The procedure for informing the 
decision-maker therefore consists primarily of operations to search out and 
establish the facts, carried out by the initial decision-maker. It does, 
however, go beyond that to include the transmission of information by the 
initial decision-maker to subsequent decision-makers and the decision-
maker's access to criteria for evaluating the facts. These questions will be 
considered in Chapter 10 (Informing the decision-maker) in which we shall 
attempt to show how the UIC and the reviewing bodies can best secure the 
basis for the assessment of a claim. 

Secondly, the effectiveness of administrative action often requires 
(especially in the case of unemployment insurance) that decisions be made 
quickly. This is obviously where the usefulness of rules of procedure can 
most easily be questioned. When the question of administrative procedure is 
raised, the analogy with judicial procedure quickly comes to mind, together 
with an instinctive distrust of all its machinations, which seem to have as 
their sole object the indefinite postponement of any decision on the merits of 
the issue or to neutralize its effects in advance. Administrative 
decision-making is, however, not the same as judicial decision-making 
and the concept of procedure differs from one to the other in terms of both 
content and the ends served. Far from delaying the processing of a case, 
administrative procedure should contribute to its speedy resolution. The 
often-present conflict on this point between the public interest and the 
interests of individuals is absent in the case of unemployment insurance, 
since both the UIC and the unemployed individual who has been deprived of 
his usual source of income have excellent reasons for wanting a quick 
decision on the claim. Speed in decision-malcing will therefore be the theme 
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of our proposals in Chapter 12, in which we shall examine how the internal 
organization of the administrative authority can speed up the decision-
making process by virtue of its effects on the procedure. We shall also 
examine how to structure the decision-making process in the case of 
decisions involving precisely this time factor (retroactive decisions) and 
how to ensure that the usefulness of a prompt initial decision is not 
compromised by slowness at the review level. 

Thirdly, in order to be truly effective, administrative decisions must be 
backed by guarantees that they will be carried out by the individuals 
concerned. Such guarantees, in the context of benefits paid out by the State, 
are needed for decisions establishing that payment was made illegally. The 
administrative authorities must have at their disposal the means to recover 
the money that was paid out illegally. When the illegality results from a 
deliberate action on the part of the individual concerned, the administrative 
authorities may make use of penalties. In either case, the individual 
becomes subject to coercive measures which raise special procedural 
problems. These form the subject matter of Chapter 14 (Enforcing the 
decision). 

Section 2: SAFEGUARDS FOR INDIVIDUAL 
INTERESTS 

It is hardly necessary to demonstrate the usefulness of rules of 
procedure in the protection of individual interests. The history of public law, 
especially in the Anglo-Saxon countries, shows that the strengthening of the 
rights and liberties of the individual against the prerogatives of the State has 
occurred to a large extent through the development of procedural 
mechanisms, such as habeas corpus in England and the recours pour excès 
de pouvoir in France. The importance of these procedural guarantees has 
increased still further as a result of the wide range of interventions by the 
modern State in economic and social spheres, with increasingly serious 
repercussions on the essential rights and interests of individuals. The citizen 
of the modern State, however, despite the fact that the most important 
aspects of his existence are affected every day by administrative actions, has 
progressed beyond a purely defensive concept of his procedural rights. More 
aware than previous generations of his obligations to and solidarity with 
society as a whole, he sees himself less as a solitary David confronting the 
governmental Goliath and more as one of the participants in a social process 
in which he has an opportunity to make an input. Political democracy 
already enables him to participate through elections in the choice of those 
who hold power; he now wants administrative democracy to enable him 
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through concerted action, c.onsultation and participation, to play a role in the 
daily exercise of power. 

There are three main elements to the new safeguards sought by 
individuals with regard to administrative action. 

First, the citizen of today wants to understand. He wants to be 
informed of the reasons for and machinery of administrative actions that 
affect him, of his rights, of the avenues of appeal open to him and of the 
exact extent of his obligations. He demands that the administrative 
authorities facilitate his access to this information, even before the 
decision-making process commences. This demand assumes particular 
importance in those areas of administrative action which affect a large 
segment of the population, such as unemployment insurance. When faced 
with the imminent prospect of an administrative decision which is likely to 
affect him, the citizen who is concerned with the outcome of the decision 
wants to obtain a more accurate picture of his position with regard to the 
law. Without necessarily retaining the services of a lawyer, he will attempt 
to familiarize himself with the substantive and procedural rules applicable to 
his case, hence the importance for him (and for anyone he gets to represent 
him) of easy, secure access to the sources of these rules, in other words, the 
legislation, the regulations and the caselaw. Once the process has 
commenced, lie wants its progress to be explained to him. He wants to know 
what is expected of him and what the various stages in the decision-making 
process mean. Hence the importance of the initial contact between himself 
and the administrative authority, of direct contact with officials in the course 
.of the procedure and of the written notification of reasons for the decision. 
These questions, together with current and possible solutions, are dealt with 
in Chapter 9 (Knowledge of the rules). 

Secondly, the citizen of the modern State seeks a guarantee that his 
interests will be protected through his participation in the administrative 
action. The fundamental demand of the citizens of the Service State is that 
they be associated with the decision-making process. This participation 
takes the form of a "convergent procedure", which enables the individual 
to contribute, by expressing his own view of the case, to the making of the 
decision which will affect his interests. The problems of access must, 
however, be solved before this dialogue between the decison-maker and the 
individual can be initiated: access to the administrative authority, access to 
the decision-maker in person when the nature of the decision makes this 
feasible and ultimately access to the file on the decision. In areas where the 
co-operation of the individual remains necessary even after the decision has 
been made (as is the case with unemployment insurance benefits), the 
administrative procedure should establish the machinery for this on-going 
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input. Finally, in cases where the decision is contested by the individual, 
fairness requires that the dispute procedure guarantee him a real possibility 
of making his views prevail before the review authorities. All these aspects 
of Claimant participation will be covered in Chapter 11. 

The third safeguard required in the interests of the individual is the 
existence of an avenue of appeal against the decisions of administrative 
authorities. A member of the public who feels aggrieved by a decision of 
course always has the option of having it reviewed by a superior court, but 
for a number of reasons (cost, speed, the technical nature of the litigation 
and so on), it is normally more advantageous for him to appeal before an 
administrative tribunal. In any specific case, therefore, the avenues of 
appeal should be structured in such a way that they retain precisely those 
features which make it more advantageous for the individual to bring his 
case before an administrative tribunal. Access to the review authority should 
thus be easy and require a minimum of formality. The structure and 
organization of the review authority should enhance its impartiality and 
technical competence, and its decisions should impress both the 
administrative authority and all members of the public with their quality. 
Chapter 13 will deal with the application of these principles to 
unemployment insurance litigation (Review and redress). 
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Chapter 9: Informing the public: 
Knowledge of rules 

In our opinion, insufficient information of the public is at present one 
of the major hindrances to efficiency and fairness in decision-making in the 
field of unemployment insurance benefits. Admittedly, it is difficult to be 
specific about such a statement. There are, however, indications that tend to 

support our view. 

Thus, our attention was drawn to the following data, compiled by the 

producing staff of the program  Ombudsman,  broadcast on the CBC English 

television network. A breakdown of more than 5,000 problem situations, 

having more or less pronounced legal overtones, which the audience brought 
to the notice of the program staff disclosed that unemployment insurance 
came well on top of a listing of these problems under about forty different 

categories: it was involved in 12% of cases. As a comparative illustration, 
other areas of complaint involving administrative authorities included 
workmens' compensation (6 1/2%), income tax (5%), local government 
(4%), welfare (3 1/2%) and veterans' affairs (2 1/2%). Among complaints 
involving the UIC, 56% were communication problems due to ignorance of 

the administrative procedure on the part of the member of the public; among 
all complaints received by the staff of Ombudsman , this percentage was only 
36%. The UIC was also involved in a particularly high proportion of 
complaints due to insufficient knowledge of the administrative machinery. 
To a lesser, but still significant, extent, complainants criticized  the  
administrative process within the UIC for its inefficiency, slowness and 
anonymity. On the other hand, the UIC incurred considerably less 
unfavourable comment than other administrative agencies on account of 
access to the decision-maker and access to the file. 

These figures cannot, of course, be treated as conclusive evidence. To 

a certain extent, they merely reflect the importance unemployment 
insurance has come to acquire in the lives of Canadians. They also point, 
however, to a very real problem, the existence of which has already been 
acknowledged by the UIC. 

In the second section of Chapter 1 we described the information 
machinery currently in operation for the clientele of the unemployment 

237 



insurance scheme. At that time we drew a distinction between the general 
information made available to the public about the substantive and 
procedural provisions of the unemployment insurance scheme and the 
information provided to individual claimants within the context of their 
application for benefit. In this chapter we shall retain the distinction between 
general information and individualized information, supplementing it with a 
discussion of a third aspect of the problem of providing information to the 
public, legal  information,  in other words, the public's access to the actual 
text of the rules of law defining their relationship with the administrative 
authority in question. 

Section 1: GENERAL INFORMATION: 
INFORMING THE PUBLIC 
ABOUT THE SCHEME 

In this section we shall concentrate on three aspects of the 
dissemination techniques used by the UIC in its general publicity: the 
pamphlets (A), audio-visual methods (B) and the use of non-official 
languages (C). We shall then consider what role the Act might play in this 
aspect of the UIC's activities (D). 

A. The pamphlets 

Our comments on the pamphlets that we described briefly in Chapter 1 
will deal with their presentation, style and content. 

The presentation of the pamphlets is attractive. It is polished without 
being luxurious, with bright colours, high quality white paper and modern 
type. Although the graphics on the covers are fairly successful (especially in 
the case of the main "family" of pamphlets for claimants), the photographs 
that illustrate the inside pages are purely decorative and contribute nothing 
to an understanding of the text (these stiff officials sitting serenely with 
impeccably dressed claimants have little in common with "real-life" 
situations in unemployment insurance offices . . .): a few really descriptive 
drawings, leavened with humour where applicable, would have served the 
purposes of the Act more effectively. The typography and layout, moreover, 
are not equally successful in all cases. "Rights and Obligations" and "How 
to Complete Your Claimant's Report", in particular, could be improved in 
this regard. 

The style of the pamphlets is also of uneven quality. The pamphlets 
"Rights and Obligations" and "Active Job Search Program" reflect an 
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effort at clarity, simplified formulation of the rules and explanation of the 
technical terminology. "Rights and Obligations" uses the main technical 
terms (insurable employment, interruption of earnings, record of employ-
ment, disqualification, training allowance, benefit period) in a context in 
which their meaning is generally quite clear. There are, however, a few 
instances in which the official terminology is not adhered to. In our view, 
and this is a point to which we shall return later, terminological 
inconsistency is the last thing one should expect from an administrative 
authority, especially in its official documents and publications. Again in the 
case of "Rights and Obligations", it should be pointed out that the omission 
of a clause makes a very important part of the French version 
incomprehensible. The French version of the warning by the UIC to the 
reader that the text of the Act and the Regulations constitute the sole 
authority is similarly incomprehensible. The pamphlet "Your new job" is 
notable for its crisp style (especially the English version). Its message would 
nevertheless come across more clearly if it were entitled "Your new job: 
finding a job". It seemed to us that insufficient use was made of this 
pamphlet, which deals with a question of crucial importance for recipients 
of ordinary benefits. Admittedly, the French version contains a misleading 
passage in the second paragraph which could give claimants the wrong 
impression about the need to have their attempts attested to by the employers 
they approach. The pamphlets "How to Complete Your Claimant's Report" 
and "Appeal Procedure" are neither particularly clear nor straightforward. 

Obviously, the problem of the content of these pamphlets is of greater 
consequence. As Dean Friedland pointed out in a study on legal information 
conducted for the Law Reform Commission of Canada (Access to the Law, 
p. 76) this type of document normally has the twin disadvantages of being 
both incomplete and extremely simplified. The object is usually to describe 
in general terms the legal standards and administrative arrangements 
applicable in a certain field and beyond that to encourage the public to get in 
touch with the appropriate administrative authorities. .In the field of 
unemployment insurance, however, it was also necessary to provide 
claimants with sufficient information to fulfil independently their essential 
role in the administrative procedure: mailing in their application for benefit, 
sending in their claimant's report regularly, making efforts to find 
employment and so on. The UIC attempted to solve the problem by 
producing a pamphlet with general information on the substantive 
provisions of the scheme ("Rights and Obligations"), supplemented by a 
series of pamphlets and brochures dealing with various stages of the 
procedure. 

The pamphlet "Rights and Obligations" represents a fairly successful 
synthesis of the substantive provisions, couched in language which can 
easily be understood by anyone with a high school education (which is, 
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admittedly, not the case for a large number of unemployment insurance 
recipients). As far as the procedure is concerned, the pamphlet advises 
future claimants that they are entitled to assistance from the UIC. The UIC 
undertakes some kind of moral commitment to process claims in an efficient 
and understanding manner, so that the operation is made easier for claimants 
who show that they qualify for benefits. The UIC explains that the Agent's 
job is I) "to adjudicate the claim with speed and fairness" , 2) to advise 
claimants of their rights and obligations and 3) to help them to find work. In 
doing so, the UIC loyally acknowledges what it is that claimants are entitled 
to expect in the way of "personalized" service. The information on the 
substantive provisions of the scheme seems to us to warrant the following 
observations: 

I. The consequences of a failure to perform the obligations imposed on the 
claimants (such as interruption of benefit, reimbursement of overpay-
ment, administrative and criminal sanctions) are not adequately brought 
out. There is thus a danger that their deterrent effect is thereby reduced 
and that claimants who eventually have penalties imposed upon them feel 
that they have not been warned of the consequences of their actions. It is 
our opinion that, rather than a vague allusion at the end of the text, this 
pamphlet should contain a firm indication of the applicable penalties for 
failure to perform any of the claimant's obligations. 

2. The obligation to search actively for employment is not adequately 
brought out. Even though it is described clearly, its treatment in the 
pamphlet does not reflect its actual importance. The UIC has admittedly 
prepared a special pamphlet and brochure on the subject, but it would be 
preferable if the claimant could find all the essential information in a 
single pamphlet. 

3. The first page of the pamphlet is partially taken up with an analogy 
between the unemployment insurance scheme and insurance contracts. 
We pointed out the ambiguities inherent in this type of analogy in the 
Introduction to . this paper. Our observations have convinced us that 
excessive identification of unemployment insurance with contractual 
insurance systems lies at the root of many of the claimants' 
misunderstandings. It is not desirable that the UIC should contribute 
through its own publications to perpetuating these misconceptions. 

4. With regard to the supplement to the training allowances that is payable 
by the UIC, there is no mention of the fact that a claimant must obtain the 
prior approval of the UIC before registering for a course sponsored by the 
CMC. This information is however contained in the pamphlet "Active 
Job Search Program". In view of the frequent misunderstandings we 
encountered on this point, it would be desirable for the UIC to clear up 
any ambiguity in this regard. 
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It is worthwhile to comment on two other particularly important 
pamphlets. 

The pamphlet "Active Job Search Program" presents the program as a 
measure which is intended to help claimants find employment. This 
justification is, in our view, specious. As we pointed out in Chapter 2 in our 
discussion of the penalties connected with the program, the real purpose of 
this procedure is to check that the claimant is available and willing to find 
work, rather than to place him in a job. It is possible that the UIC, when it 
prepared this pamphlet, wanted to spare the feelings of some claimants by 
not presenting the program as a benefit control device. In our opinion, it 
would have been better to call a spade a spade, cite the specific wording of 
the Act and the Regulations upon which this requirement is based and issue a 
reminder in plain language of the consequences of an insufficiently active 
search. It should also be noted that in this pamphlet the UIC implicitly 
recognizes the principle of local and even individual adjustment in its 
assessment of the efforts made by claimants to find work. This conforms to 
the criterion of "efforts that are reasonable in the circumstances", 
established by the Ricard decision discussed in Chapter 2, section 2. 

Although the pamphlet "Appeal Procedure" is comprehensive, it is 
somewhat obscure. The style of the French version, in particular, is heavy 
and the meaning is unclear at times. It would seem to us that more direct 
language, coupled with a presentation in which a clear distinction is made 
between the procedures to be followed by claimants and by employers, 
would make the pamphlet more useful to claimants. 

As a final point, it is not, in our view, desirable that there should be so 
many pamphlets (which are all quite similar to the uninitiated). Two 
alternative methods may be considered. 

One would be to publish a single information manual, containing under 
a number of subject headings all the information now scattered throughout 
the collection of pamphlets and brochures. Particular attention should be 
paid to arranging the contents in a logical order. The sections should 
cross-refer to each other. The table of contents should be easy to consult and 
sufficiently detailed to enable the reader to pin-point specific questions. The 
material presentation of this manual should be modest. 

The second alternative would be to differentiate between information 
aimed at all insured employees and information aimed at claimants (i.e., 
insured employees who have lost their employment and are claiming 
benefits). These two types of information would be treated in two different 
manuals. A simpler, less specific manual could serve to inform insured 
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employees about insurability, the payment of premiums, and the general 
requirements as to eligibility for benefits. The other, more detailed manual, 
would deal mainly with the conditions of entitlement and the procedure for 
filing and processing a claim; its form would be similar to that of the single 
manual we suggested as a first alternative. According to our information, 
the UIC used to have two such manuals (an "Employee's Handbook" and a 
"Claimant's Handbook") a number of years ago. One may regret that there 
has been a change in format. 

If it were well written, we feel that a single manual (or a "Claimant's 
FIandbook" as one of two manuals) could serve as a permanent guide for all 
claimants and could even be used as an instructional tool by UIC employees 
in their contacts with them. We shall have some additional suggestions as to 
its content in section 2. 

B. Audio-visual methods 

We mentioned in Chapter 1 that the UIC makes some — albeit limited 
— use of audio-visual displays in the reception areas of its offices. This type 
of technique is particularly suited to conveying simple, clear and concise 
information. In an area as complex as unemployment insurance, its role 
must of necessity be restricted to putting a limited number of key concepts 
across to the viewer. From what we have seen, the displays meet these 
requirements, at least as far as the text is concerned, which speaks to the 
viewer in simple, direct language and includes some humourous touches. 
The theme of "Now that you're unemployed, the UIC offers you a full-time 
job: job-hunting" is brought out — as it should be, in view of the 
importance of the job search in maintaining eligibility. The visual 
component, on the other hand, seems to have been put together less 
carefully. The still photographs are banal and do not catch the mind: 
animated cartoons would surely be more effective. 

Whatever publicity and instructional value these displays might have, 
their usefulness depends on their distribution. We discovered that the UIC 
has only a few of them and the majority of offices are neither designed nor 
equipped to enable them to be used on a regular basis. While this is 
regrettable, the question might also be asked as to whether the moment when 
the claimant reports to the UIC office is really the best time to expose him to 
this very general information. All workers should, in our opinion, have 
some practical knowledge of the main substantive and procedural aspects of 
the unemployment insurance scheme and it is incumbent on the UIC to 
provide them with this knowledge through a widespread campaign to inform 
and educate the general public. We mention education as well as 
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information, since a campaign of this type would make it possible to explain 
the nature of the scheme and stress the social responsibilities it entails for the 
claimant as well as informing claimants of their rights and obligations and 
the procedure to follow. Audio-visual techniques are eminently suited to this 
type of operation: display booths could be set up in shopping centres, 
community centres and other places where there is à high volume of traffic; 
information "spots" could be played on television and radio and very short 
features could be inserted between Donald Duck and Raquel Welch at the 
movies. 

Although there might be concern in sonie  quarters that a campaign of 
this sort might degenerate into social conditioning or a political propaganda 
ploy, we feel that the political maturity of the Canadian people, the integrity 
of the UIC and the moderation of those in power offer sufficient guarantees 
that these dangers would not materialize. It is simply a matter of learning to 
live with social security (the other schemes would doubtless benefit from a 
similar publicity). Since it exists, it is normal that everyone affectect by it 
should be shown how to use it and how.to  use it correctly. 

While there is no doubt that publicity is expensive, it would in our 
opinion result, in the medium term, in the saving of innumerable 
misunderstandings, mistakes and errors on the part of the claimants, as well 
as of a considerable amount of abuse. 

C. The problem of non-official languages 

We have mentioned the UIC's efforts to make its general publicity 
accessible to some of the main language groups among recent immigrants to 
Canada. Up to now, these efforts have consisted of publishing Italian, 
Greek; Portuguese and Chinese versions of some of the explanatory 
pamphlets. In view of the high proportion of immigrants in the labour force 
served by the UIC (especially in the metropolitan areas), there can be no 
doubt that this is a welcome development. It is particularly desirable that the 
pamphlets "Rights and Obligations" and "How to Complete Your 
Claimant's Report" should receive broad distribution in non-official 
languages. 

The point has now been reached at which consideration should be given 
to further steps in this direction in terms of individualized information. 

It has been suggested to us that the UIC might envisage printing the 
application for benefit and possibly also the claimant's report forms in 
languages other than French and English. This would certainly help to make 
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the procedure more comprehensible to immigrant workers and obviate the 
need for an intermediary. However, in contrast to the information 
pamphlets, which have no legal value, the application for benefit is a 
document, the existence of which is provided for in the Act, which also 
governs its contents. It thus has certain specific legal effects and the 
question arises as to whether its publication in other languages could be 
reconciled with the spirit of the Official Languages  Act.  There are, however, 
a number of existing examples of the use of non-official languages by 
federal institutions and it would appear, moreover, that the Official 
Languages Act does not rule out the liberalization of the use of either official 
or non-official languages. There are, nevertheless, three considerations 
which militate against a development of this kind as far as unemployment 
insurance forms are concerned. First, there is the risk of discrimination 
which is inherent in any choice of languages in which the publications are to 
appear: if a Portuguese worker can have forms printed in his mother tongue, 
why should his Turkish colleague not enjoy the same privilege, when both 
language groups are of a similar size in their particular area? Then there is 
the illogicality of a situation in which an immigrant worker submits an 
application for benefit in his mother tongue and yet subsequently receives 
notices from the UIC only in an official language. Thirdly, it is unlikely that 
an immigrant worker would be unable to find someone in whom he can trust 
who is bilingual and prepared to help him complete an application for 
benefit or his claimant's reports. 

There is one further aspect to this question which seems to us to be of 
much greater urgency. This is the problem of verbal communication 
between the UIC employees and claimants who are unable to express 
themselves adequately in either English or French. We observed the 
dimensions of this problem in some of the UIC offices in Toronto, Montreal 
and Vancouver. Many claimants, anticipating this type of problem, of 
course arrange for a friend to accompany them, who acts as interpreter. This 
is not always a terribly helpful solution, however, either because the friend 
does not understand the procedure properly or because his knowledge of the 
language used by the Agent is inadequate, or because he distorts, knowingly 
or not, the meaning of the main participants. There is, furthermore, no 
substitute for direct contact between the claimant and the Agent. We 
therefore feel that the UIC should, to a greater extent than it does now, make 
use of and develop the language skills of its employees in order to make 
itself more accessible to this important segment of the public it serves. We 
are well aware of the thorny problems to which the introduction of official 
bilingualism has given rise in the UIC as elsewhere in the federal public 
service, and it is not our intention to add to them. In view of the much 
smaller scale of the operation, it would seem to us that the UIC could, by 
assigning and, where necessary, training its employees, see to it that some 
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Agents I and II and BCOs were available to interview claimants in the 
non-official languages most frequently encountered in the area in offices 
where the composition of its clientele would warrant it. 

D. The duty to inform 

In its present form, the Unemployment hzsurance Act does not in any 
way compel the UIC to inform the public about the workings of the 
unemployment insurance scheme. This is a social security scheme that 
provides for the payment of benefits, is accessible to virtually the entire 
working population and, furthermore, presents considerable problems in 
terms of comprehension because of its technical nature. In our opinion, the 
administrative authority should therefore be required to disseminate to the 
public the general information needed by those employed in insurable 
employment who wish to take advantage of their entitlement to benefit. It 
might be objected that this goes without saying. We would rejoin, as 
Talleyrand did, that it will go even better when it is said. In our view, the 
presence of such a provision in the enabling statutes of administrative 
authorities serves a useful purpose in reminding public administrators of the 
need to make the public aware of the legal parameters of their actions. This 
requirement could be contained in a new sec. 105A, which could be inserted 
under the heading "Assistance to Claimants". The wording of the section 
could be as follows: 

105A The Commission shall undertake such measures of publicity as it deems 
appropriate in order to inform insured persons and their employers of the 
provisions of this  Act.  

We shall examine later the question as to whether the Act should stipulate, 
in addition to this obligation to inform generally those affected by its 
actions, that the UIC inform claimants individually. 

Section 2: LEGAL INFORMATION: ACCESS TO 
THE LEGAL RULES 

We have touched upon this question on two occasions during our 
description of the procedure. In the first instance we noted (Chapter 2, 
section 2) that the text of the Act and the Regulations, in its present form, 
does not represent a source of information which can be used by the general 
public. We shall return to this point to consider a number of corrective 
measures (A), particularly with regard to the rules of procedure (B). We also 
discussed (Chapter 5, section 1) the difficulties currently being experienced 
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in publishing and disseminating the Umpire's caselaw. We shall also make 
some recommendations in this area (C). 

A. The text of the Act and Regulations 

Our own view comes close to that of Chief Justice Jackett in the case of 
Petts v. the Umpire, (1974) (2 F.C. 225, at 233 (quoted in Chapter 6, 
section 2), on the style of the Unemployment Insurance Act. Considering 
that, in addition to the technicality and lack of organization in the Act, the 
Regulations are scattered over 70 items published in the Canada Gazette 
over a period of more than 20 years, the possibility of direct access by the 
public to the legal rules becomes distinctly remote. 

The present state of affairs therefore justifies concern on two counts: 
the legal rules are at once difficult to understand and difficult to find. 

On the first count, what is really at issue is the whole style of drafting 
adopted for federal legislation. Many commentators, belonging to both the 
common-law and civil-law traditions, have already criticized that aspect of 
our legal system. We do not intend to dwell at any length on that debate in 
this paper. We would like, however, to support those critics in their rebuttal 
of an argument advanced by the exponents of the traditional forms of 
legislative drafting. According to this argument, social security laws would 
be, along with tax legislation, the least amenable to a clear and 
straightforward expression, broadly intelligible to non-specialist readers. It 
seems to us that this argument lumps together the substance and the form of 
legislation. Granted, the substance of social security laws is almost 
inevitably éomplex (especially as regards the application of social security 
schemes, the determination of contributions and entitlement to benefits). It 
does not follow from this that the form of those statutes should be made still 
more complex by adherence to antiquated conventions, which are only 
distantly related to logics and do not allow for direct use of the text by 
anyone but lawyers. 

This is in itself deplorable when it involves texts that define the rights 
of a very large number of Canadians to the benefits of a major component in 
our social security system. In their present state, the Unemployment 
Insurance Act and its attendant regulations cannot be of much assistance 
towards solving the problem we raised in Chapter 8: How can the public be 
enabled to understand the purpose and the course of administrative 
procedure? Consideration must therefore be given to a reorganization, 
clarification and simplification of the Act and Regulations. Since we would 
overstep the limits of this study if we were to sketch a complete revision of 
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these texts, we shall confine ourselves to proposing a reorganization of 
procedural provisions. 

As far as access to legal rules is concerned, it may be a cause for some 
astonishment that, since 1971, the UIC did not think fit to produce and 
publish, for its own convenience as well as for the benefit of employers and 
employees, an "administrative consolidation" (i.e. an updated edition) of 
the Act and Regulations. 

As a result, the UIC is forced, like everyone else who uses 
unemployment insurance, to rely on a consolidation published irregularly, 
in separate English and French versions, by a Toronto legal publisher. There 
are a number of drawbacks to this publication. First, its present cost is 
$6.00, which is fairly expensive for a claimant. Secondly, it is not very 
widely circulated. It contains no explanatory notes nor any cross-references 
between sections. As far as the Regulations are concerned, the consolidation 
has not been prepared as conscientiously as one might hope; it contains a 
number of pre-1971 provisions which are now obsolete, the presence of 
which is merely detrimental to comprehension. Finally, the index is far too 
cursory. 

In consequence, we feel that the UIC should consider the preparation 
and publication, not only of the manual of general information suggested in 
section 1, but also of a consolidation of the Unemployment Insurance Act 
and Regulations. All or part of this consolidation could indeed appear as an 
appendix to the information manual. If published separately, its presentation 
should be as modest as that of the manual and its price nominal. There 
should be a system of cross-reference between the main sections of the Act 
and Regulations and the divisions of the manual. 

Such a consolidation would of course only take its full meaning if and 
when the present legislation is re-drafted. However, should the revision of 
the statute be limited to the reorganization of procedural provisions we are 
now going to propose, we think it would still be worthwhile to append the 
text of those provisions to the information manual. 

B. The special case of the rules of procedure 

The claimant's task would be made easier by the existence of a 
consolidation of the Act and the Regulations, a manual containing 
information on how these texts are applied and a system of cross-references 
between the consolidation and the manual. One final obstacle to 
comprehension would nevertheless remain: the dispersal throughout the Act 
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and the Regulations of the procedural provisions that are of the most direct, 
practical interest to the claimants. In order to eliminate this obstacle, we feel 
it would be desirable to group all these provisions, preferably in a separate 
part of the Act, to be inserted between the present Parts II and III, or failing 
that in the Regulations. 

Bill C-69 (now c. 80 of the Statutes of Canada, 1974-75) marked an 
initial step in this direction, since it added considerably to the contents of the 
heading "Claim procedure" in Part II of the Act. Specifically, it transposed 
into the Act reg. 145, which now forms the new sec. 55. Our 
recommendation would thus be to continue this process by expanding the 
concept of "procedure" to the whole claims processing procedure, 
including both the precontentious and contentious stages, by transposing 
into the Act the provisions now appearing in the Regulations that offer 
important safeguards to the claimants, or about which it is particularly 
useful for them to know, and by gathering them together in a separate Part 
under the heading "Claim Procedure". 

We have listed below what, in our opinion, should be included in this 
new Part of the Act. The present provisions of the Act and Regulations are 
classified in this list, under a few headings. We have also indicated, where 
appropriate, the changes proposed at a later stage in this study. 

I. Initial processing of claims 
Sections of the Act: 20(4) 

53 — with an amended subs. (3) 
54 — with an amended subs. (2) and a new subs. (3) 
55 — with an amended subs. (8) 

(French version only) 
57 — with an amended subs. (1) 

105 
106 
107 
114 

Sections of the 
Regulations: 	146(1), (2) and (3) — with a new subs. (4) 

149 
150(2) and (3) 
160 
161 

2. Appeals to the Board of referees 
Sections of the Act: 91 — with an amended subs. (5) 

94 
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Sections of the 
Regulations: 	178(4) 

179 — with new subs. (2), (3), (4), (5), (6) and (7) 
180 — with amended subss. ( I) and (2) 
181—  with a new subs. (1), the present text 

being numbered (2) 
182 — with a new subs. (3), the present subs. (3) 

being renumbered (4) and the present subs. 
(4) being amended and renumbered (5) 

3. Appeals to the Tribunal (see Chapter 13, section 2) 

Sections of the Act: 92 — completely revised 
93 — with amendments 
95 — completely revised 
96 — completely revised 
97 — with amendments 
98 — with amendments 
99 — with amendments 

100 — with amendments 
101 — with amendments 
103 — with an amended subs.(2) 

Sections of the 
Regulations: 	167 — incorporated into sec. 103(2) of the Act 

184 — completely revised 
185 — completely revised 
186 — with a new subs.(1), the present subs. ( I) 

being amended and renumbered (2) and the 
present subs. (2) being deleted 

A new section 92A in the Act. 

4. Reexamination of decisions 
Section 102 of the Act — with new subss. (2) and (3) 

5. Benefit Control 
Sections 113 and 115 of the Act 

6. Overpayments 
Sections of the Act: 49(3) and (4) — with amendments 

50 
51 
52 
79 — with a new subs.(1) 
80 — with a new subs.(1) 

112 
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A new section 49A in the Act 
Section 175 of the 

Regulations: 	— with an amended subs.( I) and a new subs.(3) 
(to become sec. 49B) 

7. Sanctions 
Sections of the Act: 47 

121 
122 
123 — with an amended subs.(1) 
124 
128 

A new section 47A in the Act. 

This action of course presupposes that the regulation-making power 
conferred on the UIC by paragraphs (i) to (m), (o) and (v) of sec. 58 of the 
Act would be amended accordingly. 

It is our opinion that the public's understanding of the Act and the 
procedure by which it is applied would be made considerably easier by 
grouping together these provisions. The main significance of all these 
provisions is procedural; together they cover all the stages in the processing 
of a claim for benefit by the UIC, including the various procedural incidents 
which may arise. The appropriate location for these provisions in the Act 
would seem to be immediately after the substantive provisions with regard 
to benefit (now grouped in Part II of the Act). 

The essential purpose of such a reorganization of the statute would thus 
be to consolidate those provisions which are the most useful to claimants. 
Some, however, might fear that such a consolidation would result in the Act 
being overlaid with too much detail: in that case, we would submit that the 
principle of consolidating procedural provisions could be applied, as a 
second-best alternative, in the Regulations instead of the Act. It would 
appear, in view of s. 58 of the Act, that such a reorganization is already 
within the regulation-making powers of the UIC. The "code of procedure" 
we are proposing for unemployment insurance would then, however, lose 
the benefit of parliamentary sanction and of a public debate before its 
adoption. In our view, the Regulations could only become a proper setting 
for the claim procedure if the powers of the Unemployment Insurance 
Advisory Committee under sec. 109 of the Act were so broadened as to 
require any draft regulations on that procedure to be submitted to the 
Committee by the UIC before adoption. The value of such prior scrutiny by 
the Committee would largely depend on the make-up of that body, a matter 
that falls outside the scope of this paper. With that particular task in mind, 
we would simply suggest that the membership of the Committee be made to 
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include, not only nominees of organizations representative of labour and 
employers (cf. Chapter  1, section 1), but also a third group of members 
representing the working population at large. 

C. The caselaw 

Our analysis of the forms in which the Umpire's caselaw is currently 
published (Chapter 5, section 1) enabled us to pinpoint three problems: the 
slowness of publication, the lack of an index and the insufficiently accurate 
use made of the caselaw. 

The problem of excessive delays in publication is due largely to delays 
currently being experienced in translation. This obstacle would probably be 
overcome if two legal translators were permanently assigned to the 
Insurance Policy Branch (Entitlement Determination Division) at the UIC 
headquarters in Ottawa. Their sole job would be to translate the decisions of 
the Umpires once a decision has been made to publish them. Should the 
second level of appeal be re-organized along the lines recommended in 
Chapter 13, these translators would be assigned to the new appeal tribunal. 

The fault for the slowness of publication itself does not, in fact, lie with 
the UIC. It is, moreover, well-known that the highest courts in the land (the 
Supreme Court and the Federal Court) experience similar delays in the 
publication of their decisions. The UIC deserves praise for having 
established an advance publication system for the Umpire's caselaw for the 
benefit of its own employees, the Boards of referees and certain outside 
organizations, including agencies that provide assistance to claimants 
engaged in litigation with the UIC. 

Regardless of any improvements that might be achieved in the time 
required to publish the Umpires' caselaw, its use will remain sporadic or 
inaccurate until an index is established. By this we mean a detailed, 
alphabetical index by subject, which would require two separate versions in 
both official languages, since an index cannot be translated. For reasons 
which we shall discuss below, we feel that the UIC should assign the highest 
priority to this task. In order to obtain maximum results in the minimum 
space of time, we would recommend that the first stage should consist of the 
preparation and publication of an index of the decisions handed down since 
the 1971 reform. The second stage would consist of a selective index 
covering those decisions from the period 1940-1971 which are still 
applicable. All that would be needed subsequently would be to provide an 
index of the contents of each new volume of the reports and to publish a 
cumulative index at regular intervals. 
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We feel that it would take one year of intensive work to make the 
1971-1976 section of the index available to the main users (Agents II, 
Boards of referees, agencies providing legal aid to claimants). Once this 
indispensable tool is in the hands of all the participants in the legal process, 
it will become seriously possible to achieve frequent, judicious use of the 
caselaw. The Agents II will then have at their disposal a much more precise 
tool  for use in their assessments. Their current operating procedure is more a 
case of locating the situation referred to them on a ready-made interpretation 
grid, the "Digest of Entitlement Determination Principles". The availabil-
ity of the index will enable them to research the entire caselaw 
independently for potentially applicable decisions and to use their own 
discretion in distinguishing between nuances. Claimants and their 
representatives who wish to provide themselves with documentation will be 
able to refer to a reliable, comprehensive and impartial guide in order to find 
precedents that support their claims. The Boards of referees will be able to 
evaluate the statements of principle put forward by the parties with a much 
more critical eye, go beyond the caselaw cited by the parties and in the long 
term acquire a far better knowledge of the caselaw aspect of unemployment 
insurance law. 

Quite apart from the contentious process, an index of the Umpires' 
caselaw might well be exceedingly useful in training Agents II and the 
members of Boards of referees. The assimilation of the essential rulings of 
the caselaw is indispensable for anyone who is required to adjudicate 
individual cases on the basis of a general text. At present, however, the 
format in which the documented caselaw is available does not make it 
possible to search out these rulings quickly and with a minimum of 
uncertainty. 

Section 3: INDIVIDUAL INFORMATION: 
UNDERSTANDING THE PROCESS 

Let us assume — although it will certainly not be true in all cases — 
that, before he became unemployed, the claimant had an opportunity to 
acquire some general knowledge of the unemployment insurance scheme 
and its workings (perhaps by reading an "Employee's Handbook"). Let us 
further suppose — that, at the time when he submitted his claim, he had the 
necessary curiosity to peruse a "Claimant's Handbook" and glance at the 
text of the Act. Despite this, it will still be necessary to provide him with 
explanations concerning his own situation as the procedure progresses. We 
shall now examine how he can be provided with this information by (A) 
group information sessions, (B) the Agents II, (C) UIC form-letters, (D) 
consulting his file and (E) the chairman of the Board of referees. 
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A. Information sessions 

In section 2 of Chapter 1 we described the group information sessions 
we attended in some of the UIC's offices in Ontario. This information 
technique is of some value only if it is used with a modicum of educational 
"flair". Either because the procedure was new or because of inadequate 
preparation, the impression we received was that the method still required 
some work. Too much information was presented, there was a plethora of 
irrelevant detail and an inadequate amount of practical advice (for example, 
on how to complete the claimant's report or keep a list of attempts to find 
work) and delivery was excessively fast; all this combined to confuse rather 
than enlighten the claimants. The threatening allusions to unspecified 
penalties, the reminder of the reporting function of the CMC and the 
invitation to denounce defrauders added a slightly sinister note to the 
explanation. In the final analysis, it seemed to us that the quality of the 
information conveyed at these sessions did not in any way justify the UIC's 
subsequently requiring the participants to sign a statement, which is placed 
in their file, to the effect that they have been advised of their rights and 
obligations. The less so since, as we pointed out earlier, such statement 
dealt exclusively with a claimant's obligations. 

This technique should, in our view, be used only by employees with 
some knowledge of teaching methods and adequate material. Careful 
attention should first be paid to the form and content of these sessions, 
which should as far as possible be standardized. Only if this method offers 
real guarantees of its effectiveness should the UIC consider making it a part 
of the procedure, leading to the signing by the claimant of a statement to the 
effect that he has been advised of his legal situation. 

B. Explanations by the Agents 

As we explained in section 1 of Chapter 1, the organization of the 
UIC's district and local offices is based on the service unit, a group of 
employees within which in principle all the stages of the determination of a 
claimant's entitlement take place. The unit structure should be conducive to 
personalized service, in other words, the establishment of direct contact 
between the claimant and the Agent responsible for his file. 

In sections 2 and 3 of Chapter 2 we described at some length the 
contacts between the staff of the units and the claimants in the form of 
interviews and telephone conversations. 
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The human quality of these contacts and the accuracy of the 
information exchanged as a result of them determine to a large extent the 
claimant's understanding of the administrative process, his adherence to the 
requirements of the procedure as far as his own actions are concerned and 
ultimately his acceptance of the decisions that affect him (although such 
acceptance will obviously be only partial if the decisions go against him). 

We cannot claim that all Insurance Agents are fully aware of the 
psychological importance of their relationship with the claimants. A 
considerable number admittedly seem prepared to try especially hard to be 
both cordial and clear when dealing with their more confused clients and 
those who are ill-prepared to handle the administrative procedure. The 
guiding rule for many, nevertheless, remains the traditional impassiveness 
of the civil servant. Certainly, in many cases this attitude represents the 
wisest course. However, in the course of our direct experience of the 
workings of the units, we were able to see the full impact on an interview of 
interest, tact, a degree of patience — in short, of human warmth. The 
claimant, when he leaves, is reassured and at the same time responsible — 
he has understood what his rights and obligations are. 

The Agent's training courses should, in our view, stress the educational 
aspect of their work. Administrative action, especially in the area of social 
security, calls for neither the same procedures nor the same attitude as 
judicial action. While the Insurance Agent is admittedly also an agent of the 
law, his pronouncements are not his alone nor made, as it were, by rising 
above the issue, like those of a judge. His decision must result from a search 
for the facts undertaken in co-operation with the claimant. The participation 
of the individual in the decision-making process presupposes a sustained 
effort to explain the procedure to him. Insurance Agents should therefore be 
prepared to make this effort from the day they start on the job. 

One area in which this effort should be considered a priority is that of 
penalties. There is at present a tendency for the UIC to be rather discreet on 
this point, as we have already noted in connection with the pamphlets. 
Perhaps this is due to a laudable desire not to upset the claimants by 
brandishing the arsenal of the law above their heads. We tend to think, 
however, that this concern should be overridden by the need to inform 
claimants of the dangers involved in failure to fulfil their obligations. There 
can be no doubt that a way could be found to warn them, without arousing 
their indignation, at the outset of the procedure, of the penalties they might 
incur — withholding of benefit, demands for reimbursement, garnishment 
and even administrative penalties and prosecution. Lastly, "fair play" is 
more important here than tact: the UIC must not lay itself open to the charge 
of withholding information. 
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There are at present no provisions in the Act which oblige the UIC to 
ensure that every claimant is fully informed of the reasons for a decision and 
the circumstances under which the decision could be amended. We feel that 
it would be appropriate to amend sec. 53, 54 and 57 (in their revised form 
appearing in c. 80 of the 1974-1975 Statutes) accordingly. 

Subsec. (3) of the new sec. 53 of the Act describes the elements of a 
decision by the UIC establishing a claimant's benefit period. The UIC must 
(1) verify that the required conditions have been met and (2) notify the 
claimant of its decision. In our opinion, the Commission should also be 
required to give the reasons for its decision if it goes against the claimant. 

The same comment holds true for subsec. (2) of the new sec. 54, which 
reproduces the substance of the old sec. 55 in describing the elements of a 
decision by the UIC concerning the payment of benefit. In this instance, we 
feel that the UIC should be required to indicate to the claimant how the 
decision may be changed as well as notifying him of it. We feel that this 
obligation should apply not only to a decision made "upon receiving a claim 
for benefit", but also to all subsequent decisions on the payment of benefit. 

Sec. 57 of the Act (old and new) concerns subsequent decisions with 
retrolictive effect. This section should, in our opinion, oblige the UIC to 
inform claimants of the reasons for its decisions. 

We therefore propose the following amendments (words italicized): 

Sec. 53(3): 

(3) Upon receiving an initial claim for benefit, the Commission shall 
decide whether or not the claimant is qualified to receive benefit and notify him 
of its decision, together with the reasons therefor in the case of a decision 
against him . 

Sec. 54: 

(2) Upon receiving a claim for benefit, the Commission shall decide 
whether or not benefit is payable to the claimant for that week and notify him of 
its decision, together with the reasons therefor in the case of a decision against 
him and information on the circumstances under which benefit may continue or 
cease to be payable. 

(3) Subject to subsection (I) of section 57, all subsequent decisions by the 
Commission concerning the payment of benefit shall be notified to the claimant 
in the manner prescribed by subsection (2). 

- Sec. 57(1): 

57.( l) The Commission may at any time within thirty-six months after 
benefit has been paid or would have been payable reconsider any claim made in 
respect thereof and if the Commission decides that a person has received 
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money by way of benefit thereunder for which he was not qualified or to which 
he was not entitled or has not received money for which he was qualified or to 
which he was entitled, the Commission shall calculate the amount that was so 
received or payable, as the case may be, and notify the claimant of its decision, 
together with the reasons therefor in the case °fa decision against h um. 

These amendments would make it possible to introduce into the 
Unemployment Insurance Act a fundamental principle of administrative 
procedure, namely that the author of an administrative decision should 
notify those affected by it of the reasons and advise them of the 
consequences for their subsequent actions. As an examination of its 
form-letters will readily disclose, the UIC already complies to a large extent 
with this principle: statutory expression would in this case simply ratify, 
consolidate and stabilize results achieved through administrative practice in 
this crucial area. 

C. Form-letters 

An examination of the form-letters used by the UIC in its 
correspondence with claimants provides an indication of the quality of the 
information it furnishes with regard to the factual and legal basis for its 
decisions and the procedure the claimant should follow. 

The form of these letters is by no means above reproach. We 
discovered several examples of clumsy phraseology that would be likely to 
mislead the reader, as well as an excessive number of grammatical and 
syntactical errors. We were disturbed to find a lack of precision in the legal 
and administrative terminology used in these documents: while it is to be 
expected that a claimant would confuse "disentitlement" and "disqualifica-
tion", it is astonishing that the UIC would not use the terms correctly in its 
official correspondence. The more recent forms are, however, generally 
better written. 

As far as the substance is concerned, we noted with satisfaction that the 
UIC always advises the claimant of his right to provide additional 
information which might influence the decision, as well as of his right of 
appeal to the Board of referees. Another positive aspect is that the UIC 
usually cites in its form-letters the section of the Act or the Regulations on 
which the decision is based. The UIC also normally makes some effort to 
elaborate on the meaning of the provision it cites, although such efforts are 
unfortunately often limited to a word for word repetition of the text rather 
than an explanation that uses the technical terms in a more everyday context. 

Since the purpose of most of the form-letters is to notify the claimant of 
a decision, they contain a standardized explanation of the factual basis for 
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the decision. To complete the form, the Insurance Agent merely has to insert 
the date, the name of the company and so on, as required. Only the form for 
the notice of refusal and the general form of the notice of disentitlement, 
which are applicable in a variety of situations, include a blank space in 
which the Agent has to indicate the factual reasons for the decision (and the 
legal reasons, in the case of a notice of refusal). Some of the completely 
standardized forms should, in our view, also contain a blank space in which 
the Agent should indicate in concrete terms how the legal rules are 
applicable in the claimant's case. 

We noticed during hearings before the Boards of referees that Insurance 
Agents frequently sent a notice of disentitlement and a notice of 
disqualification, or several notices of the same type relating to different 
facts, to the same claimant on the same day. Nothing is more likely to 
confuse a claimant and make him feel as though he were dealing with a 
machine rather than with a flesh-and-blood official. The UIC should, in our 
opinion, develop multi-purpose forms to deal with the most common 
situations in which several decisions are made in the case of one claimant. 

D. Access to the file 

Under sec. 114 of the Act, the UIC is the sole judge of the advisability 
of disclosing to a claimant the contents of his file. The clairnant would 
appear to have no definite right to view the items in the file. On the basis of 
the second part of this section, however, the UIC could be compelled to 
produce information or documents relating to a claim in proceedings directly 
concerned with the enforcement of the Act (for example, before the Federal 
Court). Since the administrative tribunals (the Boards of referees and the 
Umpire) do not have the power to compel production, it is not clear whether 
this provision applies in their case. As a result, "administrative secrecy" 
covers the claimants' files throughout the entire administrative procedure as 
far as the level of judicial review. One of the traditional justifications for 
this secrecy — the protection of third parties who provide information — 
does in fact appear in sec. 115 of the Act, which grants immunity to any 
informant who in good faith provides evidence concerning the entitlement of 
a claimant. 

In practice, however, we observed that the UIC allows claimants fairly 
broad access to their files, at least when an appeal is lodged concerning the 
claim. The Agent II's submission to the Board of referees usually 
reproduces in extenso any correspondence with third parties, together with 
any relevant information obtained from third parties by telephone, along 
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with an indication of the source. The same is true of files of appeals to the 
Umpire. On the other hand, before litigation begins, the UIC does not 
normally reveal the source of leads given to the Agent II or the Benefit 
Control Officer, In cases where the information obtained is a Crucial factor 
in the decision and is contradicted by the claimant, however, the UIC should 
not refuse to divulge the source. 

E. Introductory statements by chairmen of Boards of 
referees 

The UIC recommends that the chairman of the Board of referees open 
every hearing with a brief statement for the benefit of the claimant. In this 
the chairman introduces the members of the Board to the claimant, mentions 
their respective status, reminds the claimant of the fact that they represent 
the two classes of contributors to the scheme and the fact that they are 
independent of the UIC, explains the purpose of the hearing and stresses the 
informal and confidential nature of the proceedings. Our observation of the 
hearings bears out the wisdom of this recommendation: a statement of this 
kind is both informative and reassuring for the claimant. The scope and tone 
of these statements are unfortunately left entirely to the discretion of the 
chairman of the Board of referees, which results in a considerable variation 
in the quality of the information they contain. Some chairmen do little more 
than introduce the members. 

In view of the importance of this statement, not only with regard to 
informing the claimant, but also from the point of view of establishing an 
atmosphere conducive to a successful hearing, the UIC should, in our view, 
issue a circular letter reminding the chairmen of their obligations in this 
regard and providing them with a standard format for the introductory 
statement listing the various points that should be covered. In addition to 
those mentioned above, the statement should explain the presence of the 
clerk and the tape recording of the proceedings (see Chapter 10, section 2). 
We propose in Chapter 13 longer-term measures towards standardizing the 
practices of Board chairmen in this area. 
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Chapter 10: Informing the decision-
maker: Fact-finding and 
assessment 

It is self-evident that the author of an administrative decision should 
have available sufficient information on the circumstances of the case he has 
to adjudicate. Such knowledge of the facts can be acquired in two ways, 
depending on the nature of the information required: either by inquiring 
directly of those involved (oral investigation) or on the basis of written 
documents containing facts observed by others (written investigation). 
Before he applies the law to the facts thus brought to light, the 
decision-maker then weights these items of information according to certain 
criteria which, although derived from the law, are extraneous to it. 

This chapter is divided accordingly into three sections, which deal with 
the gathering of the facts, the documentation available to the decision-maker 
and the assessment of the facts. 

Section 1: GATHERING THE FACTS 

In the descriptive portion of this study, we analysed in detail the 
procedure by which the Insurance Agents and the BCOs attempt to establish 
the facts with regard to a claim for benefit. We also indicated how the appeal 
bodies were able to obtain further elucidation of the facts. In this section we 
shall take up again two points on which the present situation seems to us not 
entirely satisfactory: benefit control (A) and fact-finding by appeal bodies, 
in particular by the Board of referees (B). 

A. Benefit control 

As we have already seen, the BCOs enjoy considerable powers. These 
powers are similar to those of the various groups of inspectors established by 
a large number of federal statutes. We feel that it is necessary, for the 
protection of the public funds committed to the unemployment insurance 
scheme, that the BCOs should have such powers. The most frequent 
complaints are, moreover, directed against the way in which they are 
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exercised rather than against their existence. The BCOs' power to question 
claimants is thus not seriously disputed, while the practice of residence 
interviews, on the other hand, came in for a great deal of criticism and the 
UIC was compelled to restrict it. The following observations are concerned 
with some of these practices. 

The problem of leading questions asked by the BCOs in the course of 
interviews is a difficult one. The suggestive nature of the question will vary 
according to the subject, the tone used and the claimant. Some of these 
questions are fair and the most that can be said is that they should be used 
sparingly and that the answers to them should be checked by other, more 
direct questions. 

Since the UIC has recently decided to permit third parties to be present 
at benefit control interviews, it is to be expected that it will become 
increasingly difficult for the BCOs to "lay traps" for those whom they 
interview. This decision must be recognized as an honest effort by the UIC 
to deal openly with its claimants. It should also benefit claimants with 
insufficient knowledge of either official language, for whom it would reduce 
the risk of misunderstanding, distortion and intimidation. 

Even if the interview is conducted in a favourable atmosphere with no 
apparent misunderstanding between the parties, it is still possible for the 
facts to be distorted when the report of the interview is written. Despite the 
procedural requirement that the claimant should sign the report, there have 
been a number of cases in which it was subsequently asserted before the 
Board of referees that the claimant was intimidated or made so nervous by 
the interview that he signed without being aware that his statements had 
been incorrectly reported. The new procedure, under which the report is 
merely read to the claimant, will certainly not eliminate claims that the 
reports are inaccurate. It will, however, protect the UIC from allegations 
that claimants were pressured into signing. On balance, we feel that the 
change is justifiable, even though it constitutes a departure from our 
"bilateral" concept of administrative procedure. The crux of the matter is 
here whether, and to what extent, the claimant has an opportunity to dispute 
the accuracy of the report before the decision based on it is made. We shall 
return to this point in Chapter  11, section 2. 

In Chapter 3 we discussed the ethical problems related to benefit 
control. The thorniest of these problems has to do with the BCOs' 
determination of a "fraudulous intent" on the part of unemployed persons 
who are drawing benefit illegally, but whose meagre financial — and 
sometimes also intellectual — resources provide an explanation for their 
actions. We know that the UIC takes such circumstances into account when 
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it has to choose between imposing administrative penalties or prosecuting. 
When it feels that the claimant's responsibility is thereby reduced, it 
stipulates that the BCOs and Agents II should make use of the administrative 
penalties provided for under sec. 47 of the Act rather than recommending 
prosecution. We believe that the Guidelines concerning penalties should be 
clearer about the range of those mitigating circumstances. As will be pointed 
out in Chapter 14, section 2, other UIC documents already provide some 
indications about this. We feel it would be desirable for the Guidelines to 
provide a clearer structure for the exercise of an Agent II's discretion in 
determining the presence of "fraudulous intent". 

B. Fact-finding by the appeal tribunals 

As we showed in Chapter 7, section 1, the attendance and 
representation rate for claimants before the Board of referees was around 
56% (see Table XX). In other words, 44% of the appeals were examined by 
the Board of referees on the basis of the submission alone, without their 
having any opportunity to question the claimant. According to our sample of 
appeals heard by the Umpire, the situation at this level is much the same (see 
Table XXI). This state of affairs introduces into the appeal process an 
element of uncertainty and error which is all the more disquieting in view of 
the apparent correlation, at any rate as far as the Board of referees is 
concerned, between the appellant's participation and his chances of succeSs. 
This correlation (which we measured by means of a "reinforcement 
factor",  showing how participation influenced the success of appeals, and 
varying between 2.0 and 3.5) would perhaps suggest that a number of 
appeals are currently being denied because of the lack of contact between 
the Board and the appellant. 

The legislative texts are not at issue here, since reg. 180 and sec. 91(4) 
of the Act (for the Board of referees) and reg. 185 and sec. 101 of the Act 
(for the Umpire) require the appeal body to grant a hearing to anyone who 
requests one and authorize it to summon to a hearing the appellant or any 
person whose testimony it feels has a bearing on the case. The present 
situation results from the insufficient use of the powers conferred by these 
texts. On the one hand, the claimants do not always avail themselves of their 
right to request a hearing, although such negligence is, as we have seen, 
increasingly infrequent. On the other hand, the appeal tribunals, and 
especially the Boards of referees, only very rarely make use of their power 
to summon an appellant to the hearing. The contention that a high proportion 
of appellants are unable or unwilling to appear seems rather weak to us, 
since not only does the Act stipulate that those summoned in this way shall 
be reimbursed, but the statistics show that an ever-increasing number of 
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claimants themselves request a hearing. We are therefore of the opinion that 
it would be desirable for the chairmen of the Boards of referees and for 
Agents II to make much more extensive use of their power to summon 
appellants (and any other useful witnesses) to the hearing. 

If we assert that both the interests of justice and the quality of the 
decisions are served by the participation of the appellant in the hearing 
before the Board of referees, must we similarly advocate that the UIC 
participate in the hearing? Although it does not prohibit such participation, 
the legislation in its present form does not encourage it; it does not recognize 
the right of the UIC to request a hearing before the Board of referees (reg. 
180) and it is doubtful whether the UIC is included in the concept of 
"parties" in reg. 182, which establishes the right to be heard by the Board. 
In practice, the UIC considers that it is justified in participating in hearings 
requested by the claimant or by the employer, although it in fact intervenes 
only in cases involving a degree of complexity, especially in test-cases 
involving labour disputes, at which it is always represented. 

The idea of symmetrical participation with the appellant on one side 
and the UIC on the other has certain attractions at first glance. It is, for 
example, conceivable that the UIC would be represented before the Board of 
referees by the Agent II responsible for the file every time the appellant 
requested a hearing. The transposition of the adversary system, one of the 
fundamental aspects of our system of judicial procedure, before the Board of 
referees would seem the most conducive to an informed, fair and complete 
decision. In our view, however, these apparent advantages do not outweigh 
the considerations that militate against the development of the adversary 
system in the procedure before the Board of referees. 

First, there is no doubt that the presence at the hearing, in more than 
half the cases, of a representative of the UIC and the claimant would 
accentuate the "judicial" aspects of the procedure — formal taking of 
evidence, cross-examination, pleadings — at the expense of those elements 
which are of value in the present system of Boards of referees: the relatively 
relaxed atmosphere, lack of formality and simple and quick determination of 
the facts. It is indisputable that the increasingly frequent intervention in 
recent years by legal aid lawyers and other specialists representing the 
claimants has contributed to formalizing the hearings somewhat and it is 
understandable that the UIC would consider using equivalent resources to 
press its own case. We feel, however, that this trend to formality should be 
arrested rather than encouraged and that its drawbacks outweigh the 
advantages of "balanced" participation at the hearings. 

The question arises, moreover, as to whether the balance has in fact 
been tipped against the UIC as a result of increased claimant participation. 
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The submission to the Board of referees is still written by the Agent II, who 
thus presents arguments and comments in support of his decision. While the 
UIC does allow the claimant the right to make corrections to the submission, 
the corrections clearly do not provide him with an opportunity to insert into 
the submission an interpretation of the facts and a conclusion which conflict 
with those of the Agent II. We noted, in any event, that claimants virtually 
never avail themselves of this right. Generally speaking, there is a tendency 
to regard the submission as the expression of the UIC's position with regard 
to the case, while the intervention of the claimant or his representative 
consists essentially of discussing the document and taking issue with its 
conclusions. The submission thus "represents" the UIC before the Board of 
referees to a certain extent. 

It is, admittedly, a silent representative. But it is also a remarkably 
well-documented and well-informed representative, armed with clear 
technical superiority: thorough knowledge of the Act, the Regulations and 
the caselaw, scientific criteria for assessing the facts (such as medical 
yardsticks and labour market statistics), the co-operation of other 
government agencies and ample material resources. The superiority in 
resources that the UIC already enjoys would be increased still further if UIC 
participation at the hearings became the general rule. 

We do not, therefore, think that it would serve any purpose to amend 
the substance of the statute and regulations concerning the examination of 
appeals by the Board of referees, provided that the UIC continues to 
interpret them as in the past and refrains from being represented before the 
Board except in more complex cases involving labour disputes. 

Section 2: THE DOCUMENTATION AVAILABLE 
TO THE DECISION-MAKER 

Some of the items on the claimant's file are especially important as 
sources of information for each 'of the decision-makers adjudicating on the 
claim. As far as the Insurance Agents are concerned, it is the Record of 
Employment (A); for the Board of referees it is the submission (B); and for 
the Umpire, the report of the hearing before the Board of referees (C). 

A. The Record of Employment 

A claim for benefit cannot, in principle, be filed without a Record of 
Employment. True, it is always open to the UIC to set up an interim record 
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for an employee who is unable to obtain a Record from his former employer. 
However, the UIC, perhaps wishing not to undermine the effectiveness of 
reg. 146, uses this procedure rather cautiously — maybe too cautiously. In 
any case, at present a not inconsiderable number of employers fail to fulfil 
their obligation to issue these documents. Such failures result in serious 
delays in the claim processing procedure, additional work and complications 
for the claimants and, in some cases, doubtless the loss of their entitlement 
to benefit. In our opinion, forceful steps should be taken to remedy this 
negligence or bad faith on the part of some employers. 

The first of these is that the obligation on the employers should derive 
from the Unemployment Insurance Act itself and not from the Regulations. 
The inclusion of an obligation in the Act rather than in the Regulations gives 
it more formality and a sufficiently high profile that such negligence on the 
part of the employers is no longer excusable. We have been told that the 
courts, when charges are brought before them by the UIC against negligent 
employers, are reluctant to hand out heavy penalties for mere offences 
against the Regulations; this reluctance would disappear if the substance of 
reg. 146(1), (2) and (3) was transposed into the Act. On the other hand, the 
requirements imposed on employers could justifiably be somewhat 
alleviated by extending from five to ten days the time within which the 
Record has to be issued. In order to make all claimants aware of their rights 
in this regard, it might be desirable to include this provision in the part of the 
Act entitled "Claim Procedure", the creation of which we proposed in 
Chapter 9. 

Secondly, we feel that it would be fair as well as serving a useful 
purpose if the UIC were to deal more severely with employers who fail to 
fulfil their obligation to provide Records of Employment within five days of 
the termination of employment. The UIC should therefore either step up 
prosecutions against employers, as it has seemed to want to do for some time 
(cf. Chapter 3, section 3), or Parliament should give the UIC the power to 
impose administrative penalties on negligent employers. If the latter 
alternative be chosen, it would be necessary to supplement the present reg. 
146 (the first three subsections of which we recommend transposing into the 
new part of the Act) with a provision empowering the Commission to 
impose on an employer who is excessively slow in furnishing a claimant 
with a Record of Employment a penalty for every week of delay equal to the 
amount of weekly benefit payable to the claimant. A penalty could therefore 
only be imposed where the employee files a claim for benefit following the 
loss of his employment. The employer would still be allowed to avoid the 
penalty if he could show that he had been duly diligent in furnishing the 
claimant with his Record of Employment as quickly as possible. These 
penalties could be imposed by the Agent II in the same way as the 

264 



administrative penalties currently imposed on the claimants, with the added 
requirement of approval by the District Manager (see Chapter 14, section 2). 

B. The submission 

We found three types of problems in current practice with regard to the 
submission to the Board of referees prepared by the Agent II. The first has to 
do with the content of the submission, the second with the time required to 
write it and the third with its use by the Board of referees. 

At present there are considerable discrepancies between regions and 
even between districts in the format and, to a certain extent, in the content of 
the submissions. In our view, they should be standardized, in the short term, 
by means of an internal UIC directive. The submission should always 
include (1) basic information about the claim; (2) a type-written complete 
transcript of all items placed in the file since the initial application for 
benefit, in particular correspondence with the claimant or with third parties 
and the notes of telephone conversations; (3) an indication of relevant facts 
not provided by the documents mentioned in (2), in particular by medical 
yardsticks and labour market statistics; (4) a statement of the factual and 
legal reasons cited by the Agent II in support of his decision; and (5) a 
summary of the applicable caselaw, together with quotations of the most 
significant passages. Since this would represent a considerable broadening 
of the scope of the submission in comparison with the most common current 
practice, we feel that the submission should more properly be called a 
summary of the file.  In preparing these summaries, and in particular in 
researching the caselaw, the Agents II should be actively assisted by the 
Insurance Advisory Services in their district. 

In view of the importance of this document for the procedure before the 
Board of referees, it would in our view be normal for it to be mentioned in 
the procedural provisions of the Act. Reg. 180 (which we proposed in 
Chapter 9 should be transposed into the Act) could thus require the summary 
of the file to be written and communicated to the appellant and to interested 
third parties within fourteen days of the receipt of the appeal. On the basis of 
our observations (see Table VIII) it would seem that this deadline is now met 
in two-thirds of all cases. An extension of this deadline for fourteen 
additional days could be procured by the UIC by giving notice thereof to the 
claimant before the expiry of the initial deadline. Should the UIC fail to 
produce a summary within the prescribed period, the appeal would be 
deemed to have been allowed by the Board of referees. Since the document 
is an indispensable part of the appeal hearing, we feel that it is desirable that 
its preparation and communication to the parties should be covered in the 
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Act. The same section could also require that the summary be 
communicated to the members of the Board of referees at least seven days 
before the session at which the appeal is to be heard. It could also embody 
the claimant's right, which is recognized in current practice, to request that 
the summary be corrected before the hearing (see Chapter 12, section 3). 

The inclusion in the Act of a deadline by which the members of the 
Board had to receive the summary would dispose once and for all of the 
specious argument put forward by some Board members that it would not be 
desirable for them to read the summary before the hearing. A time for 
reflection prior to the hearing could only have beneficial effects on the 
development of the members' critical attitude towards the decisions of the 
UIC. It is in any event essential in the case of the chairman, who has to 
decide on the basis of the summary whether an interested party or a UIC 
Agent should be summoned to the hearing. 

C. The report of the proceedings before the Board of 
referees 

Although a report is mentioned in reg. 182, current practice almost 
always ignores this document, despite the fact that it would be extremely 
useful to the Umpire when an appeal against the decision of the Board of 
referees is brought before him. At present, only hearings involving litigation 
arising out of labour disputes are entirely tape-recorded in case there is an 
appeal. It is our view that it would be simple and relatively inexpensive to 
adopt this practice for all appeals which result in a hearing. The recording of 
the proceedings could be kept by the UIC until after the expiry of the right of 
appeal and would be transcribed only if the case is appealed to the second 
level of review. 

•  Section 3: ASSESSING THE FACTS: THE 
PROBLEM OF INTERNAL CRITERIA 

In very general terms, it might be said that the process of administrative 
decision-making consists of the application to a set of circumstances of a 
number of criteria for assessing these circumstances. In theory, these criteria 
are contained in the statutes or the regulations and are therefore published 
and accessible to all concerned. In practice, however, the statutes and 
regulations allow the administrative authorities a fair degree of latitude to 
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use their own discretion. This is inevitable and, to a certain extent, 
desirable. In order to rationalize and standardize the exercise of this 
discretionary power, the administrative authorities often establish for 
themselves criteria by which facts can be assessed: these are internal in both 
their source and their use and they are therefore neither published nor 
accessible to members of the public. A number of such criteria currently 
play a significant role in the decision-making process in unemployment 
insurance. They are the reasonable interval specified in sec. 40(3) of the 
Act with regard to the job search (A), the medical yardsticks (B) and labour 
market statistics (C). 

A. The reasonable interval 

In our discussion of the work of the Agents I (Chapter 2, section 2), we 
described the difficulties caused by the definition of "suitable employ-
ment", particularly after the lapse of what sec. 40(3) calls a "reasonable 
interval", in other words, the period at the end of which a claimant must 
accept employment other than in his usual occupation, even if the earnings 
and working conditions are less favourable than those he would normally 
receive, provided that they are in accordance with prevailing standards for 
earnings and working conditions for the occupation in question. 

At that time we mentioned the formula that the UIC had developed for 
calculating this "reasonable interval". This formula appears in the UIC 
Manual, which means that it is not accessible to the claimants. It is our 
opinion that, as a consequence of this, some claimants are disqualified 
because they were unaware of the criteria, or at least because they did not 
know their true bearing, who would have acted differently had they been 
coiTectly informed. In the absence of an adequate explanation of what they 
should regard as a "suitable" offer of employment after a "reasonable" 
interval, either in the Act, the Regulations, the pamphlets, the form-letters 
or even from the Agents, many claimants feel that they have been treated in 
an arbitrary manner by the UIC, which they  accuse of deciding for them 
what job they should accept. 

The Act should, in our opinion, indicate precisely the basis to be used 
in determining what constitutes a "reasonable interval" . The details of the 
formula for calculating it which now appear in the UIC Manual should be 
embodied in the Regulations, which would leave sufficient flexibility for the 
UIC to amend them as required. The logic behind the formula would thus be 
exposed to full view in the Act, while the figures themselves, the variable 
element, would be brought to the attention of those affected by them and at 
the same time would retain their flexibility. 
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We therefore recommend that a new subsection (4) be added to sec. 40 
of the Act: 

(4) The Cotnmission shall prescribe' lyy regulation the length of the 
reasonable interval mentioned in subsection (3), on the basis of 

(a) the nature of the claimant's usual occupation, 
(b) the market for employment in the region in which the claimant 
resides, 
(c) the length of time the claimant has worked in his usual occupation, 
and 
(d) how much  lime  has elapsed since the claimant's interruption of 
earnings. 

B. Medical yardsticks 

In Chapter 2, section 3 we described the use which the Agents II make 
of the medical yardsticks in determining the duration and the seriousness of 
a claimant's incapacity due to illness. The UIC's medical yardsticks are 
documents for internal use and claimants are not informed of the data 
contained therein. The Agents II nevertheless use this information as a 
factor in their decision in many cases where the contents of the file do not 
contradict it. While the UIC gives the Boards of referees an opportunity to 
consult the medical yardsticks, it asks them not to cite them in their 
decisions in support of their conclusions, which of course does not prevent 
their being taken into account. 

It is our opinion that the UIC should reveal the information derived 
from the medical yardsticks, when such information was a factor in its 
decision, at the time it notifies a claimant of a decision with regard to 
sickness benefit. The claimant would then have an opportunity to provide 
evidence to the contrary, together with the obligation to establish such 
evidence in a scientific manner, either through his own doctor or through 
one of the physicians on the UIC's list. Irrespective of the scientific value of 
these yardsticks — and we do not for a moment doubt that it is considerable 
— it is unacceptable that an extra-legal criterion should be automatically 
applied to an individual without his being first informed of it and 
subsequently having an opportunity to demonstrate that the criterion is not 
applicable to him. As far as the Boards of referees are concerned, it goes 
without saying — and there is no evidence that the principle is ignored in 
practice — that they should only regard the information derived from the 
UIC's medical yardsticks as one piece of evidence, to be weighed like any 
other. 
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C. Labour market statistics 

The UIC uses labour market statistics for two main purposes: to decide 
whether to make claimants subject to the "Active Job Search Program" and 
to evaluate the claimants' attempts to find work. 

The use of these statistics raises the same problem as with the medical 
yardsticks. There is, however, an additional ground for complaint in that 
they are highly unsatisfactory as evidence. This is due to a number of 
factors: the fact that they are published at irregular intervals, the fact that 
their geographical frame of reference rarely corresponds to the area served 
by the UIC office in which they are used, and most important, the inherent 
limitations of the sources from which they are derived. On this last point, we 
should point out that the labour market statistics used by the UIC are 
compiled by adding together the job vacancies registered with the CMCs and 
private agencies and those listed in locally-distributed newspapers. A large 
number of job vacancies, particularly those with large employers who hire 
staff on a more or less continuous basis, are not listed in any of these 
sources, so that the UIC can hardly claim to have a realistic picture of the 
labour market. The UIC also compiles statistics on employment wanted — 
again on an incomplete, inconsistent and irregular basis — using data 
obtained from the unemployed by its own offices and by the CMCs. 

Despite their imperfection, these statistics constitute a valid criterion 
for deciding whether to make claimants subject to the "Active Job Search 
Program". On the other hand, we feel that caution should be exercised  when 

 using them to evaluate the claimants' efforts. The minimum requirement 
should be that the Agents should use the figures concerning supply only if 
they have comparable statistics on dem.  and. The evaluation of the efforts of 
a claimant who has submitted five applications for employment in an 
occupation where there are a hundred listed vacancies varies enormously 
depending on whether or not account is taken of the presence in the labour 
market at the same time of five hundred applicants for this type of work. The 
Agents should, in our opinion, use these statistics only as a guide, and then 
only when they have comparable, recent statistics on both supply and 
demand. 

We found that the Boards of referees do not normally attach conclusive 
importance to these figures, often preferring to rely on their own direct 
knowledge of the local labour market. We can only welcome this attitude, 
since the members of the Boards of referees are selected partly on the basis 
of such knowledge. 
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Chapter 11: Claimant Participation 

Informing the individual of his rights and obligations is not the end of 
the matter. He must be given an opportunity to assert the former and show 
that he has fulfilled the latter. This provides the context for the three 
problems dealt with in the three sections of this chapter: the individual's 
access to the decision-maker; the individual's intervention with the 
decision-maker; and the individual's intervention with the review tribunals. 

Section 1: THE ORGANIZATIONAL 
STRUCTURES: ACCESS TO 
THE DECISION-MAKER 

Our object here is to determine whether the structures, in other words, 
the administrative organization, are conducive to public participation in the 
decision-making process, that is whether they facilitate access to those 
responsible for making the decision. There are both spatial and 
organizational aspects to this access, the former involving the establishment 
of decentralized offices throughout the country (A), and the latter involving 
direct contact between the individual and the decision-maker (B). 

A. Location of offices 

There is nowadays universal disapproval of the centralization of 
responsibilities and powers in government. Assuming the UIC would want 
to return to the principle of extreme centralization on which its 
organizational structure was based only a decade ago, public opinion would 
probably prevent such a move. Fortunately, however, the UIC seems 
resolutely committed to a far-reaching décentralization. 

We observed that, in those places where it has progressed the - farthest, 
this trend towards decentralization has resulted in a marked  change in the 
atmOsphere in which the administrative action takes place. We were struck 
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by the efficiency of the small administrative units, especially the type 3A 
offices. Consisting of an office manager, a receptionist whose job it is to 
give out information, a service unit with a dozen people arranged in cells or 
sub-units (cf. Chapter 1, section 1), a BCO and the claimants' files, they are 
self-sufficient as far as the claimant is concerned. In other words, the 
administrative procedure can, in most cases, be concluded without the need 
to involve another office. Since its requirements in terms of space are fairly 
modest, this type of office blends into the landsscape more easily and looks 
increasingly like an insurance agency and less'and less like a bureaucratic 
factory. 

We therefore think it desirable that the trend towards decentralization 
on which the UIC has embarked should be continued. Its logical conclusion 
might be a network of self-sufficient type 3A offices, organized into 
districts. The District Office would be only responsible for supervision, 
technical co-ordination and common services, such as recoveries, issuing 
cheques, labour market statistics, insurance advisory services, public 
relations and technical and financial services; it would not provide any 
claimant services. The main danger inherent in decentralization to this 
extent is that the UIC might become balkanized, with the resultant growth 
and proliferation of unacceptable discrepancies in administrative practice. 
This danger could, in our view, be overcome by on-going measures to 
encourage the exchange of ideas and the co-ordination of methods at the 
district and regional levels, by energetic monitoring on a continuous basis at 
the district level and by dynamic personnel management at the regional 
level. 

B. Personalized service 

It is clear from the foregoing that we applaud whole-heartedly the 
attempts made by the UIC in recent years to institute personalized service. 
Our preference for small-scale offices is in fact based on a desire to enable 
this principle and the unit structure derived from it to develop their full 
potential. 

In Chapter 3, section 1, we described the recent debate on the 
desirability of accentuating the organization of the UIC's staff into units by 
attaching the BCOs to service units. In our opinion, the arguments against 
total integration are valid in that the work of the BCOs and the Insurance 
Agents differ in nature, tempo and methods, thereby justifying the existence 
of two separate categories of specialist officers and the retention of two 
distinct functions (investigation and adjudication) within the UIC's general 
structure. Is it then possible to retain the specialists and at the same time 
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organize them into a single service unit? The question becomes academic in 
light of further decentralization, in which small, single-unit offices would 
become the rule. This kind of small-scale operation necessitates close 
co-operation between the units and the BC0s, although the nature of the 
BCOs' work will, in our view, mean that they always remain somewhat 
outside the unit structure. 

Totally personalized service is an ideal which will never be achieved 
(fortunately, for if it were, the UIC would become an administrative 
Leviathan). The claim processing procedure could not possibly require that 
every claimant have an interview with an Insurance Agent. Given the habits 
of the public it serves and the UIC's absorption capacity, it must be expected 
that at least one-third of all claims will be processed by the Insurance Agents 
by mail only. It should, nevertheless, be possible to personalize this 
correspondence, for example, by sending a reply card or short letter written 
in a personal manner to the claimant on receipt of his application. It would 
be signed by the Agent I or II responsible for the file and would 
acknowledge receipt of the application, announce that it will be processed in 
the near future and establish initial contact between the claimant and an 
Agent as an identifiable individual. An initiative of this kind would seem to 
us to be a usefur addition to the UIC's attempts to eliminate as far as possible 
bureaucratic anonymity and production-line treatment of the public. 

Section 2: PARTICIPATION PRIOR TO 
LITIGATION: THE RIGHT TO BE 
HEARD 

In most cases, the claimant's contribution to the process consists of 
accounting for his attempts to find work. We shall therefore examine first 
the major difficulties encountered by the claimant in demonstrating that he 
has made "reasonable and customary efforts to obtain employment" (A). In 
more general terms, without referring specifically to evidence of the job 
search, we shall examine at what point in the procedure the claimant can 
intervene most effectively to change the decision (B). 

A. Problems of evidence 

There were initially a number of possible ways to make claimants 
account for their attempts to find employment. Ideally, their attempts could 
have been continuously monitored by obliging them to provide a list at 
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regular intervals (for instance, when they completed their fortnightly 
report), accompanied perhaps by a statement from the employers contacted. 
Spot-checks could have been used, with checks at irregular intervals on the 
job searches of a randomly-selected sample of claimants. This would have 
required compelling all claimants to keep an on-going list of their attempts, 
with or without a statement from the employers. The UIC in fact opted for 
selective monitoring, in the form of the "Active Job Search Program", the 
details of which were described in Chapter 2, sections 2 and 3. Claimants 
are made subject to this program if there is a particular demand for their 
occupation in the area in which they reside. It should be noted that the 
pamphlet "Rights and Obligations" stipulates that all claimants must note 
the name of all the employers they contact in case they are sent a form (this 
is clearly the "Active Job Search Statement") requesting that they provide a 
list, or are asked to do so during an interview. 

Without wishing to dispute this choice of method, which seems on 
balance to have been the wisest, the question might still be asked as to 
whether it would. not  be acKfisable to extend the enforcement of the .job 
search requirement to other claimants. It is logical enough to give priority to 
making subject to the "Active Job Search PrOgram" those Claimants whose 
occupations are particular13',  in'démand on the local market. Unfortunately, 
however, as we saw in Chapter 10,  section • 3, the UIC has  only extrernely 
unreliable statistics at its disposal on which to base an analysis of the supply 
and demand for jobs in a given occupation. This fact gives rise, perhaps 
inevitably, to a degree of. arbifrariness in the implementation of the program. 
We feel that the program would be,more effective (granted that its purpose is 
to monitor the claimants' availahility for and willingness . to  worlc) and more 
readily accepted if it were applied to all claimants beginning with the week 
preceding the expiry of the "reasonable interval" stipulated in sec. 40(3) of 
the Act, and not just to claimants whose occupations are or are expegted to 
be in demand. By obliging claimants to produce' a list'of their attempts at the 
ex'piry of this interval  and  sunimoning them - to 'ari interview shortly 
thereafter, the  UIC could both verify that they weie expanding the scope of 
their search and provide advice to help them to do so. These claimanis Could 
subsequently' .be required to produce a list of their attempts at regular 
intervals (although not neces.sarify on a continuous basis, unless thé tYpeS of 
occupation which are most likely to  suit the individual concerned seein at  
the same time to offer good employment opportunities). 

In the case of francophone claimants and Agents, the tasks of 
demonstrating and evaluating attempts to find employment have certainly 
not been facilitated by the tergiversations in the French version of the old 
reg. 145(9), which is now sec. 55(8) of the Act. Francophone claimants 
were initially asked in 1972 to customarily make reasonable efforts ("de 
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façon habituelle, des démarches raisonnables"). Then, from January 1975, 
they were asked to make all customary and reasonable efforts ("les 
démarches habituelles et raisonnables"). When this regulation was 
transposed into the Act (coming into force on March 1, 1976), the text was 
again amended to require some reasonable and customary efforts ("des 
démarches habituelles et raisonnables"), which in essence' brings us back to 
the 1972 version. There is, nevertheless, no doubt that the January 1975 
version (S.O.R./75-67) is the correct one. The claimant is not being asked 
to get into the habit of making some reasonable efforts, but rather to make 
all the efforts that might customarily and reasonably be expected of a 
diligent and prudent person in the same situation. This is, furthermore, the 
interpretation arrived at in the Ricard decision (commented on in Chapter 
2), which criticized as "awkward" the 1972 version. In our opinion, the 
introduction of the indefinite article merely recreates the confusion that the 
Federal Court had eliminated. Sec. 55(8) in the French version of the Act 
should therefore be amended by substituting the definite article "les" for 
the indefinite article "des". 

The evidence of the job search raises a third problem, namely that of 
the role assigned to the Canada Manpower Centres (CMC) in the procedure. 
In Chapter 1, section 3 and Chapter 2, sections 2 and 3, we discussed the 
main aspects of this role. First, the majority of claimants are required to 
register as job applicants with the CMC when they submit their claim. 
Secondly, the UIC brings the CMC's list of vacancies to the attention of the 
claimants during the interviews. Thirdly, the CMCs may themselves notify 
claimants who register with them of offers of employment. Although the 
co-operation between the UIC and the CMCs on the two latter points appears 
quite legitimate and desirable, a number of comments are in order with 
regard to the first. 

Despite repeated warnings, both oral and in writing, by the UIC, a 
considerable number of claimants fail to grasp the fact that, while 
registration with the CMCs is generally compulsory, it is not by itself 
sufficient. Given the conditions under which the CMCs operate, no claimant 
can seriously hope to find a job by sitting around at home waiting to be 
called. The UIC thus finds itself in a position of obliging requiring claimants 
to comply with a requirement which it often has to admit is of little practical 
value. Without going so far as to assert that the CMC's justification for 
existence is to offer unacceptable jobs to the claimants, thus allowing the 
UIC to disqualify them under sec. 40(1)(a) of the Act, one might•
nevertheless question the value of compulsory registration for claimants 
with the CMCs. The problem will only be solved, in our opinion, when the 
CMCs are given the resources to function properly in their allotted role as a 
job bank by obliging employers to notify them of job vacancies. 
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B. Opportunities for intervention 

When can a claimant state his case concerning a decision that affects 
his entitlement to benefit? When we have examined the opportunities for 
intervention by the claimant before the decision is made, we shall discuss 
the process of re-examination after the decision, provided for under sec. 102 
of the Act. 

1. Before the decision 

If members of the public are to have an opportunity to intervene prior to 
the decision being made, this would normally presuppose their being 
informed in advance of the reasons on which it is intended to base the 
decision. The nature of the procedure with regard to unemployment 
insurance benefits makes it futile to formalize such notification. The 
procedure normally requires frequent, direct contacts (at least over the 
telephone and often through interviews) between the Insurance Agent and 
the claimant. These exchanges and the checks by the Agent resulting from 
them obviously serve to warn the individual that a decision is imminent. We 
have no reason to believe that the Insurance Agents attempt to conceal this. 

The situation of the BCOs is more delicate. A benefit control interview 
is itself a sort of advance warning to the claimant that consideration is being 
given to a decision which could have adverse consequences as far as his 
benefits are concerned. However, in view of the fact that, in the course of 
the interview, the BCO often reviews the claimant's entire situation and 
does not inform him of any unfavourable recommendations he intends to 
make to the Agent II, it is difficult for the individual to know the exact 
grounds and effects of the decision that might result. Should the BCOs then 
be compelled to advise claimants of the reasons for disqualification or 
disentitlement they intend to bring to the attention of the Agent II, together 
with the effects of any such decision the Agent II might make and the 
penalties it might entail, thus enabling the claimant to dispute the existence 
or the adequacy of the grounds with the decision-maker? While this 
procedure would doubtless prevent the Agents II from making some 
unwarranted decisions, we feel that it would be hard to reconcile it with the 
role of the BC0s, which is primarily to establish the facts and secondarily to 
make a recommendation — which the Agent II is in any case free to ignore, 
as in fact happens in a considerable number of cases. If the BCO were to 
notify the claimant of a "draft decision", this would tend to lead to 
arguments between the BCO and the claimant on the way in which the facts 
are presented and interpreted in the interview report. The Agent II would 
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then have to settle the argument. It is, however, not the job of the BCO to 
enter into a discussion with the claimant about the decision: his sole 
responsibility is to inform the Agent who will make the decision. It is 
moreover not desirable that one official should be placed in a position of 
having to arbitrate between a member of the public and another official, 
especially not a fellow-employee of the same government agency. 

This problem is in some ways reminiscent of the debate over the 
application of the rule of audi altemm panel??  ("let the other side be 
heard") to public officials vested with the authority to investigate and make 
recommendations prior to a decision being made by another public official. 
The most recent trend is to recognize the individual's right to be heard by the 
investigator, even if he does not formally have the decision-making power 
and avenues of appeal against the decision exist (cf. in particular Lingley v. 
Hickman, (1972)  F. C. 171; McGavin Toastmaster v. Powlowski, (1973) 37 
D.L.R. (3rd) 545); and &wilder v. Quebec Police Commission (1976) 1 
S.C.R. 572. In the context of unemployment insurance benefits, the benefit 

control interview gives the claimant, in our view, an opportunity to air his 
version of the facts. Mention should, furthermore, be made at this point of 
the fact that the UIC has for some time now permitted third parties to assist 
the claimants at these interviews, which should enable them to assert their 
point of view more effectively. In the final analysis, then, we do not regard 
it as desirable that the nature of the investigation carried out by the BCO 
should be altered and turned into a debate. We do nevertheless attach great 
importance to the claimants' being informed of the existence of 
administrative and criminal sanctions against those who make false 
statements in the course of an investigation. We readily admit that a 
reminder from the BCO concerning such sanctions at the beginning of an 
interview would run the risk of poisoning the atmosphere; on the other hand, 
it would be desirable for the letter summoning the claimant to the interview 
to remind him of the consequences, not only of his failure to appear at the 
interview, but also of any attempt to mislead the UIC. 

2. After the decision 

Once the decision has been made, sec. 102 of the Act allows the UIC to 
amend it "on the presentation of new facts or on being satisfied that the 
decision was given without knowledge of, or was based on a mistake as to, 
some material fact". The Act thus expressly provides claimants with an 
opportunity to intervene with the decision-maker after the decision. It 
should be noted that this avenue of review is not subject to any time limit. 

As we have seen (Chapter 4, section 2), in practice, the UIC 
automatically exercises this power of re-examination upon receipt of an 
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appeal to the I3oard of referees. Approximately 14% of the decisions against 
which an appeal is lodged are amended in the claimant's favour in this way. 
This highly desirable practice is universally adhered to , and there is 
therefore no reason why it should not be provided for expressly in the Part of 
the Act dealing with rules of procedure which we proposed in Chapter 9. 
Such situations very frequently occur in the development of administrative 
procedures: administrative practices are developed, interstitially as it were, 
within a broad legislative framework, and generate control and r' eview 
procedures which go beyond what had been originally contemplated b'y 
Parliament. When, as is the case here, such procedures have become in 
general and uniform use, they are ready to be incorporated into the law: 
statutory expression then comes as a confirmation of results achieved 
through informal practice and as a formal recognition of safeguards first 
provided by administrative authorities acting on their own motion. We 
therefore propose that a new subsection be added to the present reg. 179: 

179. (I) An appeal to a Board of referees from a decision of the 
Commission shall be in writing, shall contain a statement of the grounds of 
appeal, and shall be filed at the office of the Commission from which the 
claimant or the employer received notification of the Commission's decision. 

Upon receipt of the appeal, the Commission shall review the claim and 
shall notify the claimant, if necessary, of any amendment to the decision 
against which the appeal has been filed . 

Of course, the existence of such a review procedure would have to be 
pointed out to the claimant in the form-letter notifying him of an adverse 
decision by the UIC. 

Section 3: PARTICIPATION IN LITIGATION: ON 
EQUAL TERMS 

When the decision reaches the stage of the review tribunals, the 
problem ceases to be one of providing the claimant with an opportunity to 
intervene, since this follows naturally from the contentious nature of the 
procedure before the tribunals. The issue here is to ensure that he can hold 
his own, in other words, that he matches, in the minds of the third party 
whose job it is to adjudicate between them, the intervention by the 
administrative authority, represented by the submission (cf. Chapter 10, 
section 2). When we have looked at the problem as it pertains to the Board 
of referees (A) and the Umpire (B), we shall have a number of observations 
on the organization of legal aid for claimants before these review tribunals 
(C). 
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A. Before the Board of referees 

There are already several elements of the Procedure which help to 
strengthen the claimants' participation. What is required is to systematize 
their use, rather than to create additional ones. 

The submission is cun-ently forwarded to the claimant approximately 
one week prior tà  the  hearing before the Board of referees. In Chapter 10 we 
proposed that this document be replaced by a more comprehensive 
"summary of the file".  We also proposed that it should be mandatory for 
this summary to be prepared within two weeks from the date the appeal is 
filed (subject to an extension of this time under certain conditions). To this 
requirement we wonld add one that the summary should be written at least 
one week prior to the hearing before the Board of referees, in order to ensure 
that the claimant is able to familiarize himself with it and to prepare his 
defence through consultation and research. 

At present, reg. 180(1) requires a claimant to apply for a hearing at the 
time he files his appeal. As we saw in Chapter 4, section 2, however, the 

. Board of referees never refuses to hear a claimant who changes his mind 
after first failing to request a hearing. It seems to us that this attitude is quite 
in keeping with the spirit of the Act, so much so, in fact, that we see no 
reason why the practice should not be enshrined in the legislation. We 
therefore propose that the text of reg. 180(1) and (2) should be amended as 
follows: 

180. (1) A claimant may apply for a hearing before a board of referees 

(a) at any time before the board gives its decision, when he appeals to the 
board under section 94 of the Act, and 

(b) within seven days from receipt of the notice of reference or appeal, 
Where his claim for benefit is referred to the board for decision under 
section 56 of the Act or appealed by an employer under section 94 of the 
Act. 

(2) An employer may app.  ly  for a hearing before a board of referees 

(a) at any time before the board gives its decision, where he appeals to the 
board under section 94 of the Act, and 

(b) within seven days of the receipt of the notification of an appeal, where 
a claimant appeals to the board under section 94 of the Act. 

We also pointed out that the • pamphlet "Appeal Procedure" 
recommends that claimants either attend the hearing or arrange to be 
represented. The Agents II would appear to reiterate this recommendation to 
the claimant when the notice of appeal is filed. It would be desirable for the 
clerk of the Board of referees to urge them to do so again by telephone when 
he compiles the hearing roll. 
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We have already noted (Chapter 10, section I) that the chairmen of 
Boards of referees, in our opinion, make far too little use of their power to 
summon the claimant or third party witnesses to the hearings. 

The question of the length of the hearings is a difficult one. As we saw 
in Chapter 4, section 3, the normal length of a hearing was set at half an 
hour, following complaints by claimants which were echoed by the 
Umpires. The only exceptions were made for appeals concerning a labour 
dispute, for which several hours were allocated. There are nevertheless a 
number of members of Boards of referees who regard half an hour's length 
as inadequate, at any rate when the appellant appears before the Board. In 
our experience, it seems that in such situations, while the development of 
the case takes approximately half an hour, additional time must be provided 
for deliberation and for writing the decision. It therefore seems to us 
desirable that the hearing rolls should allow half an hour for appeals where 
the appellant does not appear, one hour for those where the clerk has 
received assurances that he will appear and several hours for those involving 
labour disputes. 

We are fully in agreement with the principle by which the UIC 
prohibits its officials (including the clerk of the Board) from taking part in or 
even being present during the Board's deliberations. It would appear, 
moreover, that this principle — which is fundamental to any litigation — is 
violated only on very rare occasions. There can be no doubt that such 
violations would constitute sufficient grounds for invalidating the decision 
of the Board. 

The only other legislative amendment which we feel is desirable with 
regard to participation in the procedure before the Board of referees 
concerns the provision for re-examination contained in sec. 102 of the Act. 
At the end of Chapter 4 we pointed out the procedural difficulties to which 
this type of review currently gives rise. Logically, of course, only the Board 
of referees that gave the original decision should be responsible for 
amending it. In practice, however, it is difficult for the UIC to convene the 
same referees to make up the Board. The frequency with which such 
situations, with their inherent risk of confusion, occur, would in our opinion 
be greatly reduced if the Act were to give the chairman of the original Board 
the power to make a non-appealable determination as to whether the facts 
presented are new or material, or if there was a mistake in the facts brought 
before the Board. The chairman would, of course, be required to make this 
determination only if the Agent II refused to amend his initial decision in the 
light of representations made by the individual concerned. The argument 
would then be divided into two questions. The chairman would first decide 
whether the facts of the case had altered in any way. If he felt that they had, 
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the Board would be reconvened to decide whether this alteration justified a 
different outcome to the litigation. The UIC would have to ensure that the 
composition of the Board was the same as at the initial sitting. We therefore 
propose that two new subsections be added to the present text of sec. 102 of 
the Act: 

102. (1) The Commission, a board of referees or the umpire may in 
respect of any decision given in any particular claim for benefit rescind or 
amend the decision on the presentation of new facts or on being satisfied that 
the decision was given without knowledge of, or was based on a mistake as to, 
some material fact. 

(2) The board of referees shall not review a decision in respect of which it 
has received an application to amend or rescind until the chairman of the 
board of referees has recognized the existence of any of the grounds provided 
for in subsection  (1).  

(3) The decision given by the chairman of the board of referees under 

subsection (2) shall be final and not subject to appeal. 

B. Before the Umpire 

We shall limit our discussion here to a number of observations on the 
participation of claimants in hearings before the Umpire. In Chapter 13 we 
shall propose a complete reorganization of this review tribunal. 

In Chapter 5, section 2, we described the way in which the file is 
processed, which varies depending on whether the appeal is filed by the 
claimant, by his union or by the UIC. Upon completion of this process, the 
claimant receives a copy of the file; the fundamental problem was, until the 
amendment of reg. 184 in April, 1976, the slowness of the process; we shall 
return to this point in Chapters 12 and 13. The problem of the claimant being 
allowed insufficient time to familiarize himself with the file does not arise, 
since several more months generally elapse between the processing of the 
file and the hearing. 

The slowness of the procedure must inevitably  have an extremely 
detrimental effect on the public's participation in hearings before the 
Umpire: as time goes on, the object of the litigation loses a great deal of its 
practical interest. The most effective incentive to appear before the Umpire 
would obviously be to expedite the pre-hearing procedure. 

With regard to the appellants' right to request a hearing before the 
Umpire, we are of the opinion that all potential appellants and intervening 
parties, including the UIC, should be subject to the same time limit within 
which to do so. Reg. 185 (3) and (4) at present allow members of the public 
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fifteeh days from the date on which the docket is filed, while the UIC has 
until the decision has been given. We therefore propose that this period of 
fifteen days apply to all appellants and interveners. This would correspond 
to the period set by reg. 184(5) for the filing of representations. We propose 
in Chapter 13, section 2, a new wording for reg. 185. 

As in the case of the Boards of referees, there seems to be undue 
reluctance to use the authority to summon both the parties and third-party 
witnesses. It is conceivable that better advance planning for the hearings 
(which would presuppose both that the files were forwarded more quickly to 
the office of the Umpire and that the Umpires were able to devote more of 
their time to this aspect of their work) would enable the Umpire designated 
to hear the case to study the file under less pressure of time and to make the 
decision whether to summon one of the parties involved. This was also one 
of the factors on which we base our conclusion of the need for the structural 
changes described in Chapter 13. 

Finally, we feel that the principle of informality embodied in sec. 93(1) 
of the Act should be applied as widely as possible in the interests of effective 
participation in the hearings by the individuals concerned. To the extent that 
the complexity of legal formalities are likely to have an inhibiting effect on 
the uninitiated, it can be asserted that all formality tends to be detrimental to 
the claimant's case and should therefore be reduced to the indispensable 
minimum. 

C. Legal aid and representation services 

We attempted in Chapter 7 to describe the prevailing situation with 
regard to the participation and representation of claimants. The overall 
effects of the activities of the various organizations providing legal aid to 
claimants have been positive, since the presence of an expert on the side of 
the claimant appears to increase the chances of success against the UIC, 
especially before the Board of referees. Nevertheless, we have the 
impression that this bolstering of the claimants' chances of success is not 
decisive: the discrepancy between the outcome of hearings at which the 
claimant is present and those which are unattended is much more 
significant. Consequently, while we think that an increase in personal 
participation by the claimants in the procedure before the tribunals would be 
extremely desirable, we would not welcome a commensurate increase in the 
intervention of these "experts". VVe see no need for, nor any benefit in, a 
system in which all the claimants involved in legal proceedings would 
automatically receive legal aid. We do not think that an initiative of this type 
would encourage responsible public participation in the procedure. 
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This is one of the reasons why 1,ve do not think it would be desirable for 
the UIC to provide this type of assistance itself to all claimants involved in 
an appeal. Moreover, even if the use of a legal aid service that was a part of 
the UIC were optional, the credibility (both internal and external) of the 
service would be extremely weak. 

We feel that the present situation in this area is encouraging in a 
number of ways. Judging by the number of appeals and the participation 
rate, assertiveness on the part of the claimants is decidedly on the increase. 
There is a commensurate rise in the activity of organizations providing aid to 
claimants. In the last few years, the claimant's traditional representatives, 
the unions, have been joined by a variety of specialized agencies and the 
official legal aid services. A rising trend is similarly apparent in the success 
rate and there is a fairly clear causal connection between the latter factor and 
the first two, which themselves reflect an apparently irreversible evolution 
in our society. It is to be expected that all these trends will continue for 
several years (although it is unlikely that the success rate will stabilize at 
over 20%). 

The present climate of relationships between the UIC and the various 
agencies that offer assistance to claimants is satisfactory. There is enough 
tension between them for the agencies to retain their credibility and enough 
cooperation to ensure that their intervention attains a minimum level of 
effectiveness. The UIC thus agrees to direct appellants who inquire about 
the aid available to them to these agencies. In keeping with this spirit of fair 
play, it seems to us highly desirable that the UIC should adopt the idea put 
forward by a group of legal aid lawyers in 1975 and provide support 
(including a financial contribution, if required) to the organization of a 
technical conference on the problems of litigation involving unemployment 
insurance benefits. The conference could bring together representatives of 
the UIC, the unions, the specialized agencies and legal aid services, as well 
as members of the Boards of referees and the superior review tribunal, the 
creation of which we propose in Chapter 13. This report, together with other 
documents, could provide a basis for the work of the conference. 
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Chapter 12: Speed in decision-making 

The time factor is of the essence where benefits are concerned, from the 
claimants' point of view, at any rate. The issues involved here fall into 
three categories. First, how can the administrative structures be organized so 
as to minimize delays (section I)? Second, how can one ensure that the 
decision is implemented as soon as possible after it has been made (section 
2)? Third, how can one ensure that appeals against administrative decisions 
are heard promptly (failing which they lose their point) (section 3)? 

Section 1: ORGANIZATIONAL PROBLEMS 

The main factor in the delay that can be attributed to the internal 
structure of administrative authorities is usually the movement of files 
between the various administrative units. The UIC has tackled this problem 
in two ways, through the computerization of its operations (A) and the 
integration of functions (B). 

A. Computerization 

The issuance of unemployment insurance benefit cheques has been 
entirely computerized for several years. In addition to his actual file, which 
remains in the office with which he deals — or at any rate in the District 
Office — each claimant thus has a summary file which is stored in the 
computer at the Regional Pay Centre. This computerized file is kept up to 
date in part by the claimant himself, when he sends his Claimant's Report 
forms to the Regional Pay Centre every two weeks, and in part by the 
Insurance Agent, who enters the basic information and all decisions with 
regard to the claim for benefits. 

The advantages of computerization, in terms of savings in the workload 
and in manpower, are too well-known to need elaboration. The fact that 
computer operations are centralized within the UIC' s five regional 
administrative units nevertheless entails a number of drawbacks as far as the 
procedure is concerned. 
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The use of a computer as a relay between the c .laimant and the Agent 
frequently causes a time lag between the sending of information by the 
claimant and the corresponding action on the part of the Agent, or between 
the Agent's decision and its actual implementation. These timelags, which 
are inexplicable to the layman, are a constant source of misunderstandings, 
dissatisfaction and frustration for the claimants. We will return to this, in the 
context of overpayments, in Chapter 14, section I. 

A fair proportion of these processing problems result from the need to 
"talk" to the computer in a standard language which is digital or at least can 
be made so, and in which the slightest imprecision blocks everything. 

The computerization of the benefit service has also resulted in an 
increase in the transmission of documents, with all that that entails in terms 
of risks and delays, especially over long distances. This situation led the 
UIC to attempt to bring the computers closer to the claimants and the Agents 
by decentralizing its computer services. The first areas to benefit from the 
decentralization were relatively isolated ones such as Newfoundland, where 
correspondence is at the mercy of a harsh climate. It has, however, now 
been extended to several "normal" districts, which have for several months 
now had their own computers for processing their claimants' files. We do 
not yet know the UIC's conclusions about these attempts, although there is 
every indication that processing is expedited by reducing the geographical 
scope of the procedure, if only because the UIC will be able to react more 
quickly to the messages transmitted by the computer, locate the bottlenecks 
and take remedial action. 

B.  Integration of functions 

In Chapter 3, section 1, and again in Chapter 11, section 1, we 
discussed the possibility of integrating the investigatory function (benefit 
control) with the adjudicative function (entitlement determination by the 
Insurance Agents). We showed that it was not feasible to integrate them 
totally because of the fundamental difference in the nature of the functions. 
The solution that is now apparently emerging, which consists of delegating 
part of the interview work involved in benefit control to Agents II in the 
service units, seems to us open to criticism to the extent that it tends to blur 
this difference. In addition, it entails a danger of overloading the Agents II. 
To compensate for this overloading, it will perhaps be necessary to increase 
the authority of the Agents I. It must be admitted, however, that in obviating 
the need for referral to a BCO in a considerable number of cases, this 
solution must inevitably reduce the amount of file transmission between 
units while at the same time freeing the benefit control units for the work of 
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investigation proper. Experience will show whether the advantages 
outweigh the disadvantages. 

The Boards of referees present another aspect of the problem of the 
integration of functions. We mentioned that the Boards of referees meet in a 
special room in the District Office of the UIC. In addition, their 
administrative infrastructure (clerk, support staff, equipment) is provided by 
the !AC and their operations are financed from the UIC's budget. On a less 
material plane, we also saw in Chapter 4 that the UIC is the sole provider of 
training for the members of the Boards and that it has authority to appoint 
the referees representing employees and employers on the Boards. This 
apparent subordination of the Boards of referees to the UIC led us in Chapter 
9 to stress the importance of the opening statement by the chairman of the 
Board.  

There are, of course, major practical advantages to such arrangements. 
Liaison between the administrative authority and the review tribunal is 
direct, quick and constant. The clerk of the Board is both sufficiently expert 
at his job and sufficiently in contact with the operational side of the UIC, 
and specifically with the Agents II, to be able to work effectively with the 
members of  thè  Board and with the staff of the UIC. The fact that the 
sessions take place on the sanie  premises as the administrative action makes 
it easier for the Boards to find the facts in the files and from the Agents. 

It nevertheless seems somewhat illogical that the function of reviewing 
decisions,' which is entrusted to people who are not part of the administrative 
authority, should be so completely incorporated into the organization whose 
decisions it is responsible for reviewing. The least satisfying aspect of the 
situation is indubitably the fact that the members of the Boards, who are 
normally novices in the field of unemployment insurance, acquire their legal 
and technical knowledge from only one source — the UIC. 

This situation is, in our view, due essentially to the fact that there is at 
present no other organization to which the Boards of referees could possibly 
be attached. The proposals we make in Chapter 13 with regard to the 
reorganization of the superior review tribunal should remedy this lack 
without jeopardizing the speed and simplicity of the current arrangements. 

Section 2: PROBLEMS ASSOCIATED WITH THE 
TIME ELEMENT IN DECISIONS 

The basic issue here is the retroactivity of decisions by which the UIC 
denies or withdraws benefit. On the basis of sec. 57 of the Act, the UIC 
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makes a very large number of decisions which are retroactive in their effect. 
Some of them raise no particular problems: these are the initial decisions 
made by the UIC in the weeks immediately following the filing of an 
application for benefit, before the claimant has begun receiving his benefit 
cheques. Decisions made at this stage, even if they are retroactive to the date 
of the application, entail no obligation on the claimant to reimburse the 
Commission, since he has not yet received anything. The difficulties begin 
when  the UIC determines that a disentitlement situation has been in 
existence; this sometimes occurs several months after the situation has 
arisen, and sometimes long after the claimant has stopped receiving 
unemployment insurance benefit (although obviously within the three-year 
period stipulated by sec. 57 of the Act). The claimant is then faced with a 
demand for the repayment of all benefits paid while he was disentitled. 

The origins and continuation of this discrepancy between the claimant's 
circumstances and the decision affecting him can be explained in various 
ways, depending on the case. The discrepancy may have escaped the notice 
of the UIC because it was deliberately concealed by the claimant and the 
fraud was not discovered. The failure to punish it may itself be due either to 
insufficiently thorough benefit control or to an absence of control in the case 
of the particular claimant. It is also possible that the claimant was 
responsible for the irregular situation, which was not detected for the same 
reasons, without there being any intention on his part to defraud. His actions 
may be explained by a misunderstanding or by inadequate information. It is 
even conceivable that the claimant had not in any way concealed from the 
UIC the circumstances giving rise to his disentitlement, but that as a result 
of a mistake or inadvertance on the part of an Agent, the claimant continued 
in good faith to receive benefit to which he was not entitled. The most 
extreme example of the claimant's not being responsible for the discrepancy 
occurs when a simple coding error during the computer operations results in 
illegal payment of benefits over a long period to a claimant who receives 
them in good faith. 

Morally speaking, it is obviously impossible to regard fraud, 
negligence on the claimant's part, negligence on the part of the UIC and a 
malfunction in the computer operations in the same light. Unfortunately, 
however, the indiscriminate enforcement of sec. 57 of the Act frequently 
leads to this result. Indeed , in a number of cases, the Umpire has underlined 
the injustice inherent in situations where the UIC claims repayment of 
significant amounts paid out illegally through its own mistake or 
malfunction. In such  cases, the Umpire has often suggested that the UIC 
make use of its power to write off debts under reg. 175. In our view, the 
proper way to mitigate the risk of undue harshness in the application of sec. 
57 is to provide for such situations in reg. 175. The UIC should be 
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empowered to write off the amount of benefits unduly paid where the 
overpayment results from its own mistake or from some technical 
deficiency, except where it would be reasonable to think that the claimant 
knew the amounts paid to him were not due. An amendment along those 
lines should be made in reg. 175(1)(e). It will be recalled that we proposed 
in Chapter 9, section 2, that reg. 175 be transposed into the Act. In our 
view, decisions of the UIC concefning write-offs under that provision 
should be appealable in the same way as other decisions respecting a claim 
for benefit; since the present caselaw denies the possibility of such an 
appeal, the amendment should expressly provide for it. We will return to 
this matter with more detail in Chapter 14, section 1. 

In cases where the claimant's actions have been the cause of the 
overpayment, but where there has been no deliberate attempt on his part to 
conceal them and the delay in the discovery of the irregularity of the 
circumstances by the UIC was due solely to its failure to maintain adequate 
contact with the claimant (despite the principle of personalized service, 
many claimants go for months without direct contact with the UIC), we 
believe that the UIC should avoid making the disentitlement retroactive, 
thereby forcing the claimant to repay an amount which is excessive in 
relation to his means. In the final analysis, we are of the opinion that the 
absolute enforcement of sec. 57 of the Act should be limited to cases where 
there is conclusive evidence of the claimant's bad faith. 

Section 3: PROBLEMS RELATED SPECIFICALLY 
TO THE LITIGATION PROCEDURE 

Slowness in the procedure is especially irreconcilable with justice in 
the area of appeals against the denial or withdrawal of benefits under a 'social 
security scheme. As far as unemployment insurance benefits are concerned, 
a distinction must be made between the Board of referees (A) and the 
Umpire (B). 

A. Before the Board of referees 

The appeal procedure before the Board of referees involves three 
deadlines: the filing of the notice of appeal, the writing of the submission 
and the session of the Board. 

Sec. 94(1) of the Act stipulates that an appeal may be filed within thirty 
days. This is a reasonable period, especially since the UIC, as we saw in 
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Chapter 4, section 2, is fairly flexible in granting extensions. It appears that 
the UIC will only deny an extension after a careful examination of the 
claimant's circumstances, conducted at the national level. This being so, we 
did not think necessary to make the procedure more cumbersome by 
providing for review of such decisions. As regards the date on which this 
period begins, we feel that the UIC should, when discussions with the 
individual continue after the initial decision, always determine it on the 
basis of the last written confirmation to the claimant of an unfavourable 
decision. 

We have already recommended in Chapter 10, section 2, and Chapter 
11, section 3, that a time limit should be set for the writing of the submission 
(which we proposed should be replaced by a "summary of the file"). We 
therefore propose that five subsections be added to reg. 179: 

179. ( I) (as at present) 

(2) (see Chapter 11, section 2) 

(3) Within fourteen days from the day on which an appeal is filed, the 
Commission shall prepare a summary of the facts and the law in respect of the 
claim for benefit and forward copies to the appellant and other interested 
parties. 

(4) The period set pursuant to subsection (3) may be extended by fourteen 
days on the initiative of the Commission, provided notice thereof is given to the 
appellant before the expiration of that period. 

(5) Unless the Commission prepares and forwards the summary 
mentioned in subsection (3) within the period set pursuant to subsection (3) or 
(4), the board of referees shall be deemed to have allowed the appeal 

(6) Until the board of referees has given its decison, the Commission 
may, at the request of the appellant or of another interested party, correct the 
account of the facts contained in the summary referred to in subsection (3). 

(7) The Commission shall forward the sunzmary referred to in subsection 
(3) to the chairman and members of the board of referees at least one week 
prior to the date set for the consideration of the appeal by the board. 

If these proposals are implemented, the UIC should experience no 
difficulty in observing its own standards for processing appeals. We should 
recall that, according to these standards, 90% of the appeals should be heard 
within 30 days, and the remainder within 45 days. The 45-day standard, 
which is already generally adhered to in practice, should, in our view, be 
included in the procedural provisions which we proposed in Chapter 9 to 
insert in the Act. Adherence to this time limit should be induced in the same 
way as we suggested in respect of the time limit set for preparation of the 
summary by the UIC: should no decision have been given within the 
prescribed period, the appeal would be deemed to have been allowed. We 
therefore propose that a new subsection be added to reg. 182: 
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182. ( I) (as at present) 

(2) (as at present) 

(3) Unless the board of referees gives its decision within forty-five days 
from the date on ■ vhich the appeal was filed, it shall be deemed to have allowed 
the appeal . 

(4) (present subsec. (3)) 

(5) (present subsec. (4)) 

In order to avoid the UIC and the Boards of referees being imposed 
unduly stringent obligations where a large number of 'appeals related to a 
single situation (e.g. a labour dispute) are received at the same time, the 
chairman of the Board should be empowered to order the joinder of such 
appeals at any time after they have been received. We therefore propose that 
a new subsection be added to the present reg. 181 (which, according to our 
proposals in Chapter 9, should be transposed into the Act): 

181. (1) The chairman of a board of referees may, at any time after the 
fi ling of a notice of appeal, order that sever -al appeals in which the questions at 
issue are substantially the  saine  be joined and that they be heard at the same 
time. 

(2) (present reg. 181) 

B.  Before the Umpire 

The problem of the slowness of appeals takes on a quite different 
dimension in the case of the Umpire. While the procedure before the Board 
of referees can be measured in weeks, if not in days, here we are talking in 
ternis of months. One observation must be made at the outset: since the 
object of the litigation is the same, nothing can justify this abrupt 
slowing-down of the procedure in moving from one level of the appeal 
process to another. 

As has already emerged from our description in Chapter 5, the 
procedural delays at this level are due largely to structural defects for which 
we shall propose corrective action in Chapter 13. We are nevertheless of the 
opinion that certain purely procedural changes would contribute substan-
tially to the elimination of the present deplorable situation. 

There are three major deadlines in the procedure as it now stands: the 
filing of the notice of the appeal, the forwarding of the file by the UIC to the 
office of the Umpire and the decision of the Umpire. 

The first deadline is set by sec. 98 of the Act at 60 days from the day the 
decision of the Board of referees is communicated. This is a generous 
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allowance and it could be reduced to 45 days, even if account is taken of the 
requirement in certain cases to obtain leave to appeal to the Umpire. The 
power now vested in the Umpire by sec. 98 to grant an extension of the time 
to appeal should be retained; under the reorganization we propose in Chapter 
13, this power would be exercised by the president of the Tribunal. 

There are, however, objections in principle to the process by which 
appeals filed by members of the public reach the office of the Umpire, a 
process which, as we saw in Chapter 5, produces very considerable delays. 
The logic of any appeal process requires that the appellant should be able to 
put his case directly to the appeal tribunal. The fact that the individual must 
file his appeal with the administrative authority whose decision is in dispute 
tends to weaken the credibility of the appeal and is vulnerable to delays — as 
was only too apparent before the new reg. 184(3) set a limit of 60 days for 
the preparation of an appeal docket by the UIC. It should be the 
responsibility of the appeal tribunal to solicit and receive the positions of the 
parties and to ensure that the procedure progresses normally up to the 
hearing. 

Subject to the structural modifications which we shall propose in 
Chapter 13, we therefore feel that it is necessary to amend reg. 184 to give 
all potential appellants the same access to the Umpire, to shorten the unduly 
generous time given to the UIC to prepare the appeal docket, and to make 
the office of the Tribunal responsible for collecting the observations of all 
the parties involved. The new text would read as follows: 

184. (1) An appeal to the Trivunal from a decision of a board of referees 
under section 95 of the Act shall be made in writing, shall contain a statement 
of the grounds of appeal and shall be filed at the office of the  Tribunal. 

(2) Upon receipt of the appeal, the Tribunal shall send notice and a copy 
of the appeal to the Commission, if appropriate, and to all parties to whom the 
decision of the board of referees was communicated. 

(3) Where it files an appeal, or where it receives  notice of an appeal 
pursuant to subsection (2), the Commission shall, within twenty-one days 

(a) prepare a docket containing 

(i) a copy of the appeal, 
(ii) all documents that have been considered by the board of 
referees during the appeal, 
(iii) the transcript, if any, of the evidence given during the appeal 
before the board of referees, and 
(iv) the written decision of the board of referees; 

(b) file the docket at the office of the Tribunal; and 

(c) mail a copy of the docket to each interested party. 

(4) The Commission may file a statement of observations and 
representations in connection with an appeal at the office of the Tribunal, and 
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mail a copy thereof to each interested party, within fifteen days of the filing of 
the docket referred to in subsection (3) or within such further time as the 
Tribunal may allow. 

(5) The appellant or any person or association having a direct interest in 
an appeal may, within fifteen days of the filing of the docket referred to in 
subsection (3) or within such further time as the Tribunal may allow, file a 
statement of observations and representations of the office of the Tribunal. 

(6) The question as to whether any person or association has an 
immediate interest in an appeal referred to in subsection (1) or the decision 
thereon shall be decided by the Tribunal. 

(7) Subject to section 185, the Tribunal may, at any time subsequent to 
the time provided for in subsection (5), render a decision on the basis of the 
documents filed. 

We believe that structural modifications such as the ones we propose in 
chapter 13 should shorten appreciably the time required to process an appeal 
by the office of the Umpire. The slowness of the process at this level at 
present is in large measure due to the limited availability of the Umpires as a 
result of their duties as judges of the Federal Court. In light of these 
modifications, we feel, however, that it would be both desirable and 
realistic to set a time limit of three months for reaching a decision on an 
appeal. Again, we think that compliance with this deadline should be 
induced by providing that in the absence of any decision, the appeal should 
be deemed to have been adjudicated in favour of the claimant. We therefore 
propose that a new subsection be added to reg. 186: 

186. (I) Unless the Tribunal gives its decision within ninety days of the 
day the appeal is filed, it shall be deemed to have decided in favour of the 
claimant. 

(2) (present subsec. (1); see Chapter 13, section 2) 

(3) (present subsec. (2); see Chapter 13, section 2) 

With the system of time limits we propose, the maximum length of the 
litigation procedure, from the decision of the Agent II to that of the 
Tribunal, would be seven months, which would break down as follows: 

A. Initial decision: 	 Day 0 
B. Time-limit for appeal to the board of referees (A +30): 	30 
C. Time-limit for writing the summary of the file (B +14): 	44 
D. Time-limit for hearing of the board of referees (B +45): 	75 
E. Time-limit for appeal to the Tribunal (D+45): 	 120 
F. Time-limit for filing representations (E+21): 	 141 
G. Time-limit for the decision of the Tribunal (E+90): 	 210 
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Chapter 13: Review and redress 

The review procedures with which we are dealing here are contentious 
in nature. We have already made some proposals (Chapter 11, section 2) to 
strengthen the procedure for internal review through re-examination by the 
initial decision-maker. 

The existence of avenues of contentious review is really meaningful 
only when all the parties who are equally affected by the procedure enjoy 
equal access to them, subject to minimal formalities; when the review 
tribunals are able, by virtue of their composition and operating procedures, 
to render their decisions quickly and impartially; and when the decisions of 
the tribunals are, because of their clarity, logic and legal soundness, 
regarded as authoritative by the public and by the administrative authorities. 

Our proposals thus cover three areas: access to review (section 1); the 
organization of the review tribunals (section 2); and the quality of the 
decisions (section 3). 

Section 1: ACCESS TO REVIEW 

Access to review first depends on the right of the various parties to the 
litigation to apply for review (A). The ease with which this right can be 
exercised depends largely on the formalities with which the party applying 
for review is required to comply (B). There is also a spatial dimension to 
access to review, as a result of the obstacles that the choice of the location of 
the hearing may put in its way (C). 

A. Rights of appeal 

The rights of appeal constitute one area in which the equality of all 
members of the public before the actions of government agencies must be 
scrupulously maintained. Sec. 95 of the Act nevertheless makes an utterly 
improper distinction among claimants and employers in its stipulations 

295 



regarding rights of appeal to the Umpire. Membership in a union or an 
employers' association has, in our opinion, nothing whatever to do with the 
extent of the right of appeal with respect to unemployment insurance 
benefits. Indeed, one might argue that if membership of a union is a valid 
basis for discrimination in this area, it should only be in favour of 
non-unionized workers, who are less well protected against the risk of 
unemployment and often less well paid. If the intention here is to promote 
the unionization of the labour force, this is, in our view, an extremely 
injudicious choice of a place to do so. We believe that sec. 95 of the Act 
should be amended to give the same right of appeal to all potential 
appellants (UIC, claimants, employers, unions and employers' associa-
tions). 

This recommendation raises the question of whether the rights of 
appeal should be equalized upwards or downwards—in other words, whether 
all appellants should be required to seek leave to appeal, as some now are 
under sec. 95, or whether they should all be relieved of this obligation. 

In our opinion, the former solution is preferable, for two reasons. The 
first is that, as we pointed out at the beginning of Chapter 5, the existence of 
a second level of appeal should not be taken for granted. As long as the 
public has access to an initial level of appeal which offers sufficient 
safeguards as to impartiality and effectiveness, it is quite normal that a 
second level of appeal should be called upon only in the most important and 
difficult cases. The criteria of the importance and difficulty of the case in 
question are, furthermore, (and here we come to our second reason) already 
specifically set down in the Unemployment Insurance Act for appeals filed 
by a claimant or an employer. The cases that can at present be appealed to 
the Umpire by a claimant or an employer are thus either ones in which the 
Board of referees was not unanimous (which would suggest that the issue 
was a difficult one and the solution to it somewhat doubtful), or ones in 
which the chairman of the Board of referees felt that an important principle 
was involved (or where there are "special circumstances" for which it is 
desirable that the Umpire should establish a precedent). 

When the decision of the Board of referees is unanimous, therefore, We 
propose that the right of appeal to the Tribunal which, according to our 
proposals, would replace the Umpire be contingent upon prior recognition, 
in the case of all appellants, "that there is a principle of importance involved 
in the case or that there are other special circumstances" which justify its 
being appealed to the Tribunal. 

The question then arises as to who should give leave to appeal. As we 
pointed out in Chapter 5, section 2, the logic of this type of procedure 
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requires that leave should be given by the Tribunal before which a hearing is 
desired and not by the author of the decision in dispute. We therefore feel 
that the power to grant leave to appeal to the second level should be taken 
away from the chairman of the Board of referees and given to the Tribunal, 
the creation of which we shall propose in section 2. At that point we shall 
also specify the terms and conditions under which this power should be 
exercised. 

We therefore propose that the present sec. 95 of the Act be replaced by 
the following: 

95. ( 1) Subject to the provisions of subsection (2), any decision of a board 
of referees may be appealed to the Tribunal by 

(a) the Commission, 
(b) the claimant, 
(c) an employer of the claimant, 
(d) an association of workers of which the claimant is a member, or by 
(e) an association of employers of which an employer of the claimant is a 
member.  . 

(2) A unanimous decision of a Board of referees may not be appealed to 
the Tribunal, unless leave to appeal is granted pursuant to section 96. (cf. 
section 2) 

B. Appeal formalities 

There is, in our opinion, no need to amend the requirements of reg. 179 
and 184(1) and (2) with regard to form. It should be remembered that the 
only requirement is that notices of appeal to the Board of referees or to the 
Umpire must be in writing and accompanied by a statement of the grounds 
of appeal. The UIC appears, moreover, to adopt a very liberal attitude with 
regard to the preparation of these documents, including the notice of appeal 
itself and the written representations which the claimants often send to the 
Board of referees commenting on the submission. 

In Chapter 12, section 3, we proposed that appeal from a decision of a 
Board of referees be filed directly with the superior review Tribunal. We 
feel that the Umpire, and the Tribunal which we propose to substitute for 
him, should adopt an attitude marked by as little formality as that of the 
UIC. If it is nevertheless considered necessary to standardize the 
presentation of notices of appeal (and of applications for leave to appeal), 
the Tribunal could delegate to the UIC the responsibility for distributing the 
necessary forms to claimants. 
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We have also proposed that the office of the Umpire (or its eventual 
successor) be given the responsibility for collecting the comments of all the 
parties to the litigation. According to our proposed text for reg. 184, the 
"parties to the litigation" would include all the parties to whom the Board's 
decision had been communicated (these are listed in reg. 182(3) and (4)), as 
well as the parties who are recognized under reg. 184(6) as having an 
interest in the case. Conceivably, the Tribunal could send them a form 
designed for submitting comments at the same time as it notifies them that 
an appeal has been filed. 

C. Place of hearing 

Two separate questions are involved in the choice of the place where a 
review tribunal sits. First, there is the question of the geographical mobility 
of the body responsible for hearing appeals. Secondly, there is the question 
of the desirability of the review tribunal sitting on the premises of the 
administrative authority whose decisions it reviews. 

At first glance, the first question appears not to concern Boards of 
referees, since they are attached to the UIC District Offices and are thus 
scattered throughout Canada. Some districts are, however, enormous and 
the distance factor frequently discourages claimants living in them from 
attending the hearing. We feel that Boards of referees should be able to sit in 
locations other than the main centre in the district, when this is justified by 
the number of appeals from outlying areas. 

We have already noted in Chapter 5 that the Umpires endeavour to sit 
as close as possible to the claimant's home so as to minimize his travel 
expenses and encourage him to participate in the hearing. Of course, we 
think that this practice should continue. 

With regard _to the choice of a place for the sessions of the Board of 
referees, we believe that it would be highly desirable if the Board were to sit 
elsewhere than on the premises of the UIC. By sitting in the offices of 
another department of the federal government or, better still, in a "neutral" 
public building, the Board of referees would demonstrate its independence 
of the UIC. Such a step would, furthermore, be in keeping with the 
reorganization we propose in section 2. The presence of the clerk, 
accompanied by a shorthand typist and with the files of the claimants 
involved in the appeals, in the building where the hearing would be held 
would be sufficient to ensure that the Board does not lose the advantages it 
derives from using the UIC' s premises. 
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This "neutralization" of the setting in which the hearings are held 
would be instrumental in making the Board of referees as undeniably 
independent as the Umpire, who, as we have seen, is careful never to sit in 
the premises of the UIC. 

Section 2: THE ORGANIZATION OF THE REVIEW 
TRIBUNALS 

Our proposals with regard to the organization of the review tribunals 
fall under three headings: the composition of the Boards of referees (A), the 
reorganization of the higher tribunal (B), and the incorporation of litigation 
involving unemployment insurance benefits within the overall scheme of 
federal social security litigation (C). 

A. The composition of the Board of referees 

We should state at the outset that we see no reason to question the 
existence of the Boards of referees. Despite the fact that the increasing 
difficulty and complexity of unemployment insurance law have in recent 
years imposed demands on their members for which they were not always 
properly prepared, we believe that the Boards have in general done their 
work well. Furthermore, even if it were desirable from a technical point of 
view to abolish them, it would be politically very difficult. The unions and 
the employers feel, not without some justification, that they have over the 
past 35 years acquired a historical claim to participate in the decision-
making process with regard to benefits. Public opinion, which is also 
increasingly insistent on participating in administrative action in areas 
which affect the public most directly, would doubtless react negatively to 
the disappearance of an institution that has proved its worth and earned 
public confidence. 

Without detracting from the above, it is appropriate to ask whether the 
evolution of unemployment insurance itself over the past 35 years ,d°es not 
call for a change of perspective in ternis of the composition of the Boards of 
referees. Unemployment insurance is no longer a mere adjunct to 
employment contracts, retaining, although imposed through legislation, the 
character of a bilateral arrangement between employers and employees. It is 
today one of the principal elements in a vast array of social security 
measures which benefit virtually the entire population and which are 
increasingly interwoven. In this context, the question must be asked as to 
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whether the present tripartite structure of the Boards of referees is still the 
most appropriate. For historical reasons — but also because it is 
fundamentally fair — the presence of representatives of the employers and 
the unions should not be questioned. Nevertheless, it seems to us that 
consideration might be given to establishing more clearly the representative 
nature of the chairman of the Board of referees. 

The fact that the present machinery for appointing chairmen is 
vulnerable to the intrusion of political considerations does not by itself 
compromise the quality of the selections. The majority of the chairmen 
currently in office are, by general consent, consciencious, wellmeaning 
citizens . Some demonstrate exceptional human and intellectual qualities in 
the performance of their duties. Those who owe their appointment to the 
whims of patronage and treat it as a sinecure are, by all accounts, fairly rare. 
There is, however, no gainsaying the fact that the vast majority belong to the 
prosperous middle class (professional people, merchants, executives, 
middle-level civil servants). Irrespective of their talents and good 
intentions, they generally lack experience or any special knowledge of the 
social problems that loom constantly in the background of the individual 
situations they are called upon to adjudicate. In short, there is a 
psychological distance between them and the appellants which is more 
marked than in the case of the referees who represent the unions and the 
employers, who at least have direct experience of the world of the working 
man. 

We believe that the Boards of referees could be made more reflective of 
social realities if consultation prior to the appointment of their chairmen by 
the Governor in Council was given a broader ambit. For instance, it would 
seem appropriate to consult groups and organizations having, on the one 
hand, firm roots in the area to be served (and being therefore fairly 
well-known in the area and knowledgeable about local conditions) and, on 
the other hand, some expertise in social administration. The form and scope 
of this consultation should remain flexible and adaptable to various local 
conditions. We think that by reshaping the recruitment area for chairmen 
along those lines, the UIC will have a better chance of getting chairmen with 
direct in-depth knowledge of social problems, an easy relationship with the 
public served by unemployment insurance and an overall perception of 
social security. 

In addition to this very general suggestion, we would recommend two 
specific proposals which could be implemented immediately. These concern 
the representation of women on the Boards of referees and the termination of 
the appointments of members of the Boards. 
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When it solicits recommendations from unions and employers' 
associations and when it asks the Minister to designate a chairman, the UIC 
should ensure that the lists of proposed candidates contain a sufficient 
number of women so that after some time there will always be at least one 
woman on the Board of referees when the appeal is filed by a woman. It is 
worth recalling that in Great Britain this is a requirement under the Act, and 
it seems to us. desirable that the practice of the Boards of referees should 
strive to achieve it, in view of the high proportion of female workers in the 
public served by the UIC. 

The UIC should systematically eliminate from the panels of referees 
representatives of employers and unions who refuse, without some 
overriding justification, to take their turn on the Board on more than three 
occcasions. The same standard should, in our view, also be applied to the 
chairmen, although in their case the cumbersome procedure for removing 
them is not conducive to its implementation. 

B. The reorganization of the higher tribunal 

A number of conclusions emerged from our discussion in Chapter 5 of 
the operation of the second level of appeal. 

First, the sharp rise in the number of appeals during the past four years 
has bogged the system down because of the limited availability of the 
Umpires as a result of their duties as judges of the Federal Court. 

Secondly, the Umpires have neither the time nor the resources to 
acquire specialized knowledge of unemployment insurance law, despite its 
unprecedented development through the accumulation of caselaw and the 
evolution of the legislation. 

Thirdly, the present appeal process leaves the Umpires with very little 
control over their own caseloads: leave to appeal, when required, is granted 
by the lower tribunal, and in addition, appeal files are only sent to the 
Umpires after they have been prepared by the administrative authority. 

Fourthly, the appeal procedure is very slow, requiring an average of 33 
weeks just until the hearing. 

Fifthly, the Umpires have no control whatever over the overall quality 
of the work done by the lower tribunal. Apart from the comments contained 
in their decisions, the Umpires are not involved in any way in the training of 
the Boards of referees. 
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Sixthly, the Umpires have no control over the publication and 
dissemination of their caselaw. The present system of publication is very 
slow and does not facilitate referral to the caselaw. 

On the basis of these findings, we propose that the Umpires be replaced 
by a new tribunal, the Federal Social Security Tribunal. We chose this title 
because we propose that the jurisdiction of this tribunal should include not 
only litigation involving unemployment insurance benefits, but any 
litigation involving federal social security schemes (cf. C below). 

In light of our recommendation that the jurisdiction of the Tribunal 
should not be limited to litigation involving unemployment insurance 
benefits, we believe that its composition and powers should be governed by 
a special Act. The Act could enumerate and describe in general terms the 
powers of the Tribunal, while referring back to the Acts establishing the 
various social security schemes for the details, and specifically for questions 
of procedure. 

We shall now present our proposals for the organization of this 
Tribunal, insofar as they pertain to unemployment insurance benefits, under 
three headings: jurisdiction, structure and operation. 

1. Jurisdiction 

We propose that the Federal Social Security Tribunal should be given 
the jurisdiction over appeals involving benefits currently held by the 
Umpire. Like the Umpires, the Tribunal would have the power to confirm, 
rescind or amend disputed decisions or to refer the case back to the Board of 
referees. It would have the power to amend its own decisions under the 
provisions of sec. 102 of the Act. It would retain the authority to decide on 
the validity of the direct interest claimed by intervening parties, unions or 
employers' associations wishing to participate in the hearing in accordance 
with the present sec. 97 of the Act and reg. 184(6). 

In our opinion, the power at present exercised by the chairman of the 
Board of referees to grant leave to app.eal a unanimous decision of the Board 
to a higher level should be transferred to the Tribunal. As we proposed in 
section 1, all appellants would be subject to this requirement when the 
disputed decision was reached unanimously. 

In Chapter 12, section 3, we proposed that the time for appeal to the 
higher tribunal be shortened to 45 days in order to expedite the settlement of 
appeals. If prior leave is required from the Tribunal, application therefor 
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should be filed within 15 days. The Tribunal, furthermore, should be 
required to decide on the application for leave within the next 15 days, so 
that the appellant still has 15 days in which to file his notice of appeal. In 
order to facilitate the operation of the Tribunal and expedite the 
decision-making process, we propose that, as is the case with many other 
administrative tribunals, the Tribunal's jurisdiction over leave to appeal 
should be exercised by the president, or, in his absence, the vice-president 
of the Tribunal and that the decision be given without a hearing. 

These proposals, together with the ones formulated in Chapter 12 and 
in section 1, could form a new sec. 96 of the Act, which would replace the 
present sec. 96 and reg. 183. 

96. ( 1) Application for leave to appeal from a unanimous decision of a 
board of referees ma )'  be made to the president of the Tribunal within fifteen 
daysfrom the  da)'  the decision was communicated to the applicant. 

(2) The president of the Tribunal shall decide on the application on the 
basis of the supporting documentation, within fifteen days of the submission of 
the application. 

(3) The president of the Tribunal shall grant leave to appeal if it appears 
to him that there is a principle of importance involved in the case or there are 
special circumstances by reason of which leave to appeal ought to be granted. 

(4) The pre.sident of the Tribunal shall notify the applicant of his decision 
and the reasons therefor. 

(5) Subject to section 100, the decision of the Tribunal under this section 
shall be final and not subject to appeal. 

(6) The vice-president of the Tribunal shall exercise the powers conferred 
by this section whenever the president is unable to do so. 

The decisions of the Tribunal, including those with regard to leave to 
appeal, should be subject to judicial review by the Federal Court. In order to 
simplify this process and to encourage the current trend towards granting the 
Federal Court of Appeal primary jurisdiction in the judicial review of federal 
administrative agencies, we propose that the text of the present sec. 100 be 
amended to restrict this avenue of recourse to the "application to review and 
set aside" provided for under sec. 28 of the Federal Court Act . 

In addition to this jurisdiction over the actual litigation, we propose that 
a number of powers be delegated to the Tribunal, in order to shift the centre 
of gravity of the entire appeal system with regard to unemployment 
insurance benefits from the UIC to the Tribunal. 

We therefore recommend that the Tribunal and not, as at present, the 
UIC, should determine, by means of regulations approved by the Governor 
in Council, the general procedural framework in which appeals are 
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examined. Such regulations would apply to appeals before the Tribunal and 
the Board of referees, as well as the formalities governing applications for 
leave to appeal and representations by the parties and intervening third 
parties following an appeal to the Tribunal. We propose, therefore, that 3ec. 
58(1) and 91(5) of the Act should be amended and that the following text be 
inserted in the Act, following the present sec. 92: 

92A. The Tribunal may, with the approval of the Governor in Council, 
make regulations concerning 

(a) the quorum for a board of referees; 
(b) the practice and procedure for proceedings before a board of 
referees; 
(c) the formalities in respect of an appeal filed pursuant to section 95; 
(d) the formalities in respect of an application for leave to appeal 
pursuant to section 96;  and 
(e) the formalities in respect of observations and representations 
pursuant to section ... (the present Reg. 184 which we have recommended 
be transposed into the Act; cf. Chapter 12, section 3). 

With regard to the formalities of an appeal to the Tribunal, it should be 
noted that the present reg. 184(1) and (2), which we have recommended be 
transposed into the Act, contains a few basic requirements which should not 
be changed by any future regulations made by the Tribunal: appeals must be 
in writing and contain a statement of the grounds of appeal. 

Secondly, and as an extension of its power to make regulations 
concerning the procedure before the Board of referees, we believe that the 
Tribunal should exercise a sort of administrative supervision over the 
Boards. It would thus be responsible for monitoring the Boards' adherence 
to the rules of practice and procedure established for them, ensuring that a 
degree of uniformity is maintained in their methods by means of circulars 
and other co-ordination measures and providing the members of the Boards 
of referees with the necessary knowledge and documentation, both when 
they take up their duties and on a continuing basis thereafter. 

Thirdly, the Federal Social Security Tribunal should be required by its 
enabling legislation to publish a collection of its decisions at regular 
intervals, or at least of those decisions which it considers would contribute 
to the evolution of the law through publication. The present reg. 186(2) 
should therefore be repealed. 

2. Structure 

The Tribunal we propose should be entirely independent of the UIC. 
This is already the case with the Umpires themselves, although, as we found 
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in Chapter 5, in terms of its budget and administration, the office of the 
Umpire forms an integral part of the UIC. 

The members of the Federal Social Security Tribunal should therefore 
be appointed in the same way as the members of other federal administrative 
tribunals of comparable rank, namely by the Governor in Council. From the 
standpoint of ,the Tribunal's jurisdiction with regard to unemployment 
insurance benefits alone, three members (including the president) would 
seem adequate for the task. From the standpoint of a wider jurisdiction, 
however, such as the one we envisage in C below, the Tribunal would 
probably need to have between five and seven members (including a 
president and a vice-president). 

We propose that the members of the Tribunal should hold office for a 
maximum period of five years. While the term could be renewed, no 
member of the Tribunal would be allowed to hold office for more than ten 
years. 

It is not, in our view, essential that the Tribunal should be composed 
entirely of lawyers, although its function in terms of caselaw and its role in 
the (primarily legal) training of the members of the Boards of referees 
obviously necessitates that its ranks include some lawyers. We do not, on 
the other hand, feel that any useful purpose would be served by reproducing 
again at this level the tripartite structure that governs the composition of the 
Boards of referees and the appointment of Unemployment Insurance 
Commissioners. The nature of a tripartite tribunal would require that it 
always hear appeals in benches of at least three members; on the contrary, 
we propose later on that appeals be heard by members of the Tribunal sitting 
alone. The composition of the Tribunal should, in our opinion, combine 
representation of a broad cross-section of society with a sampling of those 
technical skills which are most useful in its work (law, accounting, labour 
relations, public administration, business management, trade unions, 
medicine, social work and vocational training). This objective will probably 
be achieved more effectively through a conscious attempt to attain a balance 
in the choice of members, rather than through a series of requirements in the 
Tribunal's enabling Act. This could well limit itself to a requirement that the 
president Of the Tribunal, and possibly one or two other members, be 
lawyers . 

The Tribunal's admiriistrative staff should be divided into two groups: 
on the one hand a Registry, that would be responsible for the physical 
organization of the sessions, the correspondence and the processing of the 
appeal files, and on the other hand a Secretariat, with responsibility for the 
supervision and co-ordination of the Boards of referees, the training of their 
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members and the preparation of the reports of the caselaw. The 
responsibilities of these two branches should be defined in the Tribunal's 
enabling Act. 

3. Operation 

Details of the procedure for appealing to the Federal Social Security 
Tribunal should be included in the various Acts establishing social security 
schemes. We propose the following provisions with regard to unemploy-
ment insurance benefits. 

As we explained in Chapter 12, section 3, we feel that appeals against 
the decisions of lower tribunals should be brought directly before the higher 
review tribunal, which should be responsible for receiving the representa-
tions of the parties involved in the case. We have tried to achieve this 
through our proposed amendments to reg. 184. 

In the cases referred to in sec. 103 of the Act and reg. 167, the appeal 
should retain its suspensive effect on the payment of benefits in accordance 
with a decision of a Board of referees. The 21-day period stipulated in sec. 
103(2)(a) of the Act should, however, be reduced to 15 days to fit in with 
the time limit that applies where the UIC is required to obtain leave to 
appeal. In the event leave to appeal is given to the UIC, the application for 
leave would be considered as having had the same suspensive effect as an 
appeal filed as of right. In our view, the effect of an appeal is a matter of 
sufficient importance to warrant its being defined by the Act rather than by 
the Regulations: it is therefore desirable that the substance of reg. 167 be 
transposed into the Act as sec. 103(2)(b). 

Appeals to the Tribunal would normally be heard by one member 
sitting alone, subject to a provision analogous to the present sec. 93(2), 
empowering the president of the Tribunal to direct that an appeal be lteard by 
himself and two other members if he considers such action warranted by the 
importance or complexity of the case. 

The Federal Social Security Tribunal should be empowered to sit 
anywhere in Canada. Even if a provision to this effect is contained in its 
enabling Act, its importance to the public is such that it would be desirable 
to include it also in every Act that stipulates a procedure for appeal to the 
Tribunal. The present sec. 92(2) of the Act would therefore be retained, 
subject to the necessary amendments. 

The rule of informality under the present sec. 93(1) should also be 
applicable to the new Tribunal. 
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We believe that the right of the parties to be heard by the Tribunal and 
to apply to it for a hearing should be recognized by the Act. We would 
therefore propose that the ternis of the present reg. 185 be expanded in such 
a way as to oblige the Tribunal to give the parties a reasonable opportunity 
to be heard. The time limit to apply for a hearing would remain set at fifteen 
days from the filing of the docket. 

185. ( 1) 7'he Tribunal shall grant any party having an interest in an 
appeal a reasonable opportunity to submit representations concerning any 
question before it . 

(2) The appellant, the Commission or any person or association having an 
immediate interest in a decision of a board of referees or an appeal therefrom 
may apply in writing to the Tribunal for a hearing withinfifteen days of the date 
on which the docket is filed and the Tribunal shall thereupon grant a hearing. 

(3) Notwithstanding subsection (2), the Tribunal may at any time direct 
that there shall be a hearing. 

(4) At least fourteen days prior to the date set for the hearing, a notice in 
writing shall be given by the Tribunal to each of the following persons: 

(a) the appellant, 
(b) the Commission, and 
(c) any other person or association having immediate interest in the 

hearing or that the Tribunal shall deem it expedient to notify. 

(5) The procedure at the hearing shall be determined by the Tribunal . 

The Tribunal should obviously indicate the grounds for its decision. It 
therefore  seems desirable that the present reg. 186 should be amended 
accordingly: • 

186. ( 1) (see Chapter 12, section 3) 

(2) A decision of the Tribunal shall be in writing and shall contain a 
statement of reasons, and a copy thereof shall be sent to 

(a) the appellant, 
(b) the Commission, and 
(c) any other person or association having an immediate interest in the 

decision or that the Tribunal shall deem it expedient to notify. 

C. Towards the integration of federal social security 
litigation 

We recommend that the appeal jurisdiction of the Federal Social 
Security Tribunal should not be limited to litigation involving benefits, nor 
even to unemployment insurance. It should encompass litigation involving 
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benefits, and, where applicable, contributions for all the social security 
schemes administered by the federal government: unemployment insurance, 
Canada Pension Plan, Old Age Security benefits and family allowances. In 
the longer term, it is conceivable that the Tribunal's jurisdiction could be 
extended to include veterans' pensions and allowances. In the majority of 
cases, the jurisdiction will be a second level of appeal, with the Tribunal 
becoming involved only after the intervention of an initial level created by 
the Acts establishing the various schemes. In some cases (specifically for 
litigation involving CPP benefits), the Tribunal could also assume in respect 
of the lower tribunal the supervisory role which we delegated to it with 
regard to the Boards of referees. 

There is ample justification for integration of this type. There is, to 
begin with, the related nature of the subject matter, since all these schemes 
are designed to supplement the incomes of certain categories of the 
population. Furthermore, the two main schemes (unemployment insurance 
and the CPP) have a common feature in that they are both financed in part by 
contributions from future recipients. The similarity in their purposes has 
resulted in a degree of similarity with regard to the technical aspects of their 
design, formulation and operation. In consequence, the application of these 
schemes 'in the context of litigation draws on the same type of skills and 
social outlooks. 

In practical  ternis, the existence of a permanent, specialized tribunal 
would guarantee both the public and the administrative authorities much 
quicker processing of their appeals and would result in appreciable savings 
in both resources and procedure. These considerations are particularly 
decisive in the case of the Umpires and the Pension Appeals Board (the 
higher tribunal for CPP litigation). Since both tribunals are made up of 
members of the judiciary, the organization of their sessions continually 
encounters, as we have seen, great practical difficulties. Hence the slowness 
of the procedure at this level of litigation and a commensurate disturbance of 
the normal work of the judges. 

As far as the law is concerned, it is our opinion that specialization of 
the tribunals is likely to encourage a more consistent development of the 
caselaw. The fact that the specialization would encompass the entire range 
of social security under federal jurisdiction, rather than being limited to a 
single scheme, would, on the other hand, make it possible to prevent this 
development from taking place within too narrow a context. In addition, the 
existence of a higher tribunal endowed with a rich fund of experience, a 
capacity to synthesize and an overview of the legal aspects of social security 
cannot help but exert a beneficial influence on the work of the lower 
tribunals. 
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We therefore propose that the new Federal Social Security Tribunal be 
assigned the following appeal jurisdiction: 

1. The appeal jurisdiction currently exercised by the Umpire over the 
decisions of the Board of referees with regard to unemployment 
insurance benefits, together with the power to grant leave to appeal 
which is now held by the chairman of the Board of referees (cf. section 
1), as well as a new appeal jurisdiction over the decisions of the UIC 
imposing an administrative penalty on an employer for failure to issue a 
claimant's Record of Employment (cf. Chapter 10, section 2). 

2. The appeal jurisdiction currently exercised by the Umpire over the 
decisions of the Minister of National Revenue with regard to 
unemployment insurance premiums. The second level of appeal to the 
Pension Appeals Board would be abolished — cf. sec. 84 to 87 of the 
Act. 

3. The appeal jurisdiction currently exercised by the Pension Appeals 
Board over the decisions of review committees with regard to Canada 
Pension Plan benefits — cf. sec. 85 and 86 of the Canada Pension Plan 
Act. 

4. The appeal jurisdiction currently exercised by the Pension Appeals 
Board over the decisions of the Minister of National Revenue with regard 
to Canada Pension Plan contributions. The second level of appeal to the 
Supreme Court of Canada would be abolished — cf. sec. 29 and 30 of the 
Canada Pension Plan Act.  

5. The appeal jurisdiction currently exercised by the Family Allowance 
Review Committees over the decisions of the Minister of National Health 
and Welfare with regard to family allowances — cf. sec. 15 of the 
Family Allowances  Act.  

6. The appeal jurisdiction cuiTently exercised by the Old Age Security 
Review Committees over the decisions of the Minister of National Health 
and Welfare with regard to Old Age Security benefits — cf. sec. 18 of 
the Old Age Security Act. 

7. The appeal jurisdiction currently exercised by the Tax Review Board 
over the decisions of the Minister of National Health and Welfare with 
regard to the income of recipients of Old Age Security benefits — cf. 
sec. 18 of the Old Age Security  Act.  

Section 3: THE QUALITY OF DECISIONS 

Once the access to and the procedure for appeal has been arranged, the 
final step is to ensure that the product of the operation is of sufficiently high 
quality to exert moral authority over all parties. 

309 



In the case of a court of law or even a specialized, permanent 
administrative Tribunal, the quality of the decisions may be taken for 
granted: the prestige, prior training and experience of the decision-makers 
lead to an assumption regarding the quality of the decision. This is 
nevertheless not equally true for tribunals composed of "amateurs", such as 
the Boards of referees. The quality of decisions in such cases depends to a 
large extent on the special training the decision-makers receive (A). 

In a field such as unemployment insurance, in which the public served 
by the administrative authorities almost inevitably contains a considerable 
proportion of people who have had only a limited education, and in which 
the argument concerns an issue which is often of vital importance for the 
material welfare of the individual, it is important that the form of 
administrative decisions, even those emanating from litigation, be 
comprehensible to them. Hence the importance of the writing of the 
decisions (B). 

A. The training of members of Boards of referees 

In Chapter 4, section 1 we described the nature and sources of the 
training which the members of the Boards of referees currently receive. This 
training includes an initiation period, the provision of documentation on the 
unemployment insurance scheme and the operations of the Boards of 
referees for the new member and a certain amount of "continuing training". 
We also found that neither the initial orientation nor the continuing training 
have hitherto been uniformly accessible to all the members of the Boards of 
referees. 

In the foregoing section, we recommended, moreover, that the primary 
responsibility for such training be delegated to the new Federal Social 
Security Tribunal rather than to the UIC itself. In this section we shall 
elaborate on the implications of this proposal for the content and 
organization of the various aspects of the training. 

As far as the initial training period is concerned, we feel that the 
activities currently arranged by the UIC are useful and worth maintaining. 
The new member establishes contacts with the management of the District 
Office to which he is attached, familiarizes himself on the spot with the 
claim-processing procedure, hears explanations of their work from the 
clerk, the Agents II and the BCOs and attends several sessions of the Board 
of referees. The UIC District Offices are indubitably in the best position to 
provide this practical orientation for new members. At the same time, 
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however, the Secretariat of the Federal Social Security Tribunal should 
establish contact with the new member and send him sonie documentation. 

This documentation should include: 

1. The text of the Act and the Regulations. 

2. A manual, prepared by the Tribunal, describing the procedure before the 
Board of referees. This manual should also contain the Tribunal's 
guidelines concerning certain stages of the procedure, such as: 

• cases in which it is desirable that the chairman 
referees summon the claimant, the employer, the 
BCO to the hearing; 

• cases in which it is desirable that the chairman 
referees order the joinder of appeals where 
substantially the sanie; 

• the content of the introductory statement by the 
Board of referees; 

of the Board of 
Agent II or the 

of the Board of 
the issues are 

chairman of the 

• the length of the hearing; 

• the procedure for examining and cross-examining the parties present 
at the hearing; 

• the recording of the discussion and the retention of the recordings; 

• the participation of the clerk in the hearing; 

• the Board's deliberations; 

• the form and writing of majority and minority decisions; 

• the role of interpreters; 

• the importance that should be attached to the UIC' s internal criteria 
for the assessment of claims; 

• the extent of the Board's jurisdiction with regard to questions raised 
by the summary of the file. 

The manual should be designed so as to facilitate constant 
referral to it by the members of the Board. The Tribunal will be 
responsible for keeping it up to date. 

3. A manual, produced jointly by the Tribunal and the UIC, containing a 
synopsis of the substantive provisions of the scheme in the light of the 
caselaw. The present Digest of Benefit Entitlement Principles could 
serve to a certain extent as a basis for the compilation of this manual. The 
manual could subsequently be kept up to date in the light of 
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developments in the legislation and the caselaw, by means of a bulletin 
published jointly by the Tribunal and the UIC. 

4. The collected decisions of the Umpire (CUB), together with those of the 
Federal Social Security Tribunal in the future, supplemented by a 
detailed alphabetical index by subject (cf. Chapter 9, section 2). Every 
member of the Board of referees would of course receive the text of 
decisions of the Tribunal dealing with unemployment insurance as 
quickly as possible, together with notes prepared by the Secretariat, and 
would be on the mailing list for the official reports of the Tribunal's 
caselaw.  . 

5. The claimant's manual, the publication of which we recommended in 
Chapter 9. 

In addition, every member of a Board of referees would have access 
to the UIC's internal documentation, which would be permanently 
available in the hearing room. This would include the UIC Manual, the 
UIC Guidelines, the Medical Yardsticks and Labour Market Statistics 
(kept up to date). 

The continuing training of the members of the Boards of referees would 
be based on the three main documentary sources (the Manual of Procedure, 
the Synopsis of the Scheme and the reports of the caselaw). It would take the 
form of periodic conferences and seminars (at least two per year), which 
would be organized and led by the Secretariat of the Tribunal, with the 
participation of senior management of the UIC and, on occasion, members 
of the Tribunal. In addition, the members of the Boards of referees should be 
informed when the Tribunal holds hearings in their area and encouraged to 
attend. 

Finally, a word should be said about what is perhaps the most important 
aspect of the training, that which is acquired on the job through the 
succession of hearings. From this standpoint, the frequency with which each 
member is called upon to sit assumes considerable importance. The 
principle of rotation within each of the three panels (chairmen, 
representatives of the employers and representatives of the employees), 
which is laid down in reg. 178(1) in theory ensures that assignments will be 
distributed equally amongst those on the panels. The frequency of 
assignments nevertheless depends mainly on the volume of appeals, which 
is obviously unpredictable and variable. Allowing for the difficulty of 
anticipating the frequency, we feel that it would be desirable to fix the 
number of members on the Board of referees so that every chairman could, 
in theory, bc assured of sitting at least 25 times a year, and every 
representative of the employers and the employees at least 20 times a year. 
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Such requirements would of course have to be explained clearly to any 
prospective candidate for a seat on a Board of referees. 

B.  The writing of the decisions 

The writing of the decisions of the Board of referees is strongly 
influenced by the time factor. We proposed in Chapter 11, section 3, that a 
total of one hour be allowed for hearing an appeal when the appellant is 
present, and half an hour when he is not present. In either case, the Board's 
deliberations and the time allotted for writing would total no more than half 
an hour. The chairmen of the Boards of referees (who are responsible for 
formulating the decision), thus have very little time to devote to stylistic 
niceties. This constraint is doubtless partially responsible for the excessive 
sketchiness, in content and form, of a large number of decisions of the 
Boards of referees. In our view, however, the Boards could, even within 
these narrow confines, raise the standard of their decisions with the help of 
the Federal Social Security Tribunal, in terms of both the closeness of their 
legal reasoning and the information value of the decision to the parties 
involved in the appeal. 

The Tribunal could first of all develop a decision form which would 
facilitate the Board's enumeration of its factual conclusions, its statement of 
the legal rules (legislation and caselaw) applicable to the case and the 
account of its solution to the litigation. 

The existence of a form of this kind, which would be better arranged 
than the one in current use by the Boards of referees, would be a useful, 
albeit inadequate, step in the right direction. No real improvement can be 
expected, however, until the chairmen of the Boards receive better 
preparation for this aspect of their work. To accomplish this, the Manual of 
Procedure, which we recommended be compiled by the Tribunal, should 
contain especially specific information on the organization, terminology and 
style to be used in decisions. It would, furthermore, be desirable for the 
Secretariat of the Tribunal to organize and lead regional seminars at regular 
intervals (perhaps every two years) for the chairmen of Boards of referees, 
at which the difficulties involved in writing decisions could be discussed, 
among other topics, on the basis of case studies, for example. 

If action is taken with regard to our proposal in Chapter 10, section 2, 
to record the entire proceedings before the Boards of referees on tape, so 
that they can be transcribed in the event of an appeal, the Board of referees 
could limit itself in its decision to a very cursory account of the facts and 
elaborate further the other two aspects of its reasoning (the statement of the 
applicable legal rules and the account of its solution to the litigation). 
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Chapter 14: Enforcing the decision 

Effective administrative action of course presupposes the ability of the 
administrative authority to enforce compliance with the decisions it makes 
against individual members of the pitblic. In the context of social security 
benefits, this requirement is expressed in the power delegated to the 
administrative authorities to compel claimants to return or repay benefits to 
which they were not entitled, and to impose or have imposed sanctions on 
those who have deliberately abused the social security schemes. This 
chapter is consequently divided into two sections, dealing with the recovery 
of overpayments and the sanction system. 

Section 1: RECOVERY OF OVERPAYMENTS 

The making and implementation of decisions determining that 
overpayment has occurred and the choice of an appropriate recovery method 
are supported by a number of previously described legislative provisions, 
UIC policies and procedures. While these are relatively efficient (the 
amounts recovered far surpass the cost of recovery) and generally fair, how 
the UIC deals with overpayments should and does to some extent recognize 
the overall objective of the unemployment insurance scheme — to help 
people through periods of unemployment and little or no income, in a way 
that allows them actively to seek work. Forcing people to repay amounts 
wrongly paid can sometimes cause hardships that reduce a person's capacity 
to find or even keep a job. The Act and Regulations recognize this by 
allowing overpayments 'to be written off if recovery would cause undue 
hardship. Unfortunately, however, undue hardship is not a factor in all UIC 
decisions concerning the recovery of overpayments. Many recoveries occur 
without reference to the capacity of people to cope with the method used. 

Equally strange, the recovery method selected by the UIC normally 
bears no relationship to the cause of the overpayment. In fact, the 
Commission makes little distinction between recovering overpayments 
arising because of its own mistakes, the mistakes of claimants, or employer 
or claimant misrepresentation or negligence. UIC statistics, with which we 
disagree in certain respects because of the way overpayments are 
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categorized, indicate that significant numbers of overpayments result from 
each of these causes. 

The methods used in recovering overpayments are often severe in their 
effect on people's livelihood — and can involve a total loss of benefit during 
a later period of unemployment, a one-third reduction in earnings through 
garnishment, indeed, even a forced sale of personal assets. Is it morally 
acceptable to subject people who have neither caused an overpayment nor 
aware that they have received one to such harsh treatment without their 
consent? The Act does not answer this question, but if it were to, there 
would be little disagreement on what the answer should be. 

The following comments and proposals reflect this concern as well as 
the position that the UIC must assess all recovery possibilities for their effect 
on overpayment "debtors" and choose another if undue hardship is a 
possibility. Another concern is the minimal information about overpayment 
recovery that affected persons now have to rely on. An approach to 
overpayment recovery is suggested that builds on the existing system, the 
experience and realities of debt collection that shaped it, and the over-riding 
concerns just mentioned. We have presented our proposals under five 
headings, first distinguishing between the recovery of overpayments caused 
by the UIC and that of other overpayments and then discussing the 
writing-off of overpayments, the role of appeals as a remedy against 
overpayment determination or recovery, and finally the information of 
affected persons. 

A. Recovery of overpayments caused by the UIC 

The Commission uses some thirty message codes to classify 
overpayments. Taking these as samples of instances of where overpayments 
can and normally do occur, and assessing them in terms of the cause of the 
overpayment, it emerges that in some twenty-four instances the overpay-
ment could have been caused at least in part by the UIC — either through 
human or mechanical error or delay. In at least six instances, the 
overpayment could have been caused solely by the UIC. 

Two examples of overpayments caused by the UIC give some 
indication of the need for treating the recovery of these overpayments 
differently, and more importantly , , show that the Commission in some 
circumstances recognizes the need to do so. The first example involved 
overpayments that occurred because many claimants were not asked if they 
were receiving Canada Pension Plan or equivalent benefits. As a result, they 

316 



received full unemployment insurance benefits instead of the three-week 
special severance benefit to which they were entitled. 

The Commission treated these overpayments as a special situation. It 
accepted the receipt of Old Age Assistance Supplements, or evidence of 
illness, or advanced age, as adequate proof of hardship to allow 
overpayments to be written off. 

The second example resulted from an error in a computer program that 
led to many claimants being paid benefits for more than the maximum 
allowable period of fifty-one weeks. In this situation, the UIC decided that 
no overpayments would be recovered through garnishment, that recoupment 
if possible would be the normal method used, and thar immediate write-off 
would be considered if definite evidence of hardship was available. 

While the UIC tailored its recovery methods because of cause of the 
overpayments in these two situations, it does not do so generally. 
Recoupment and tax reversal, for example, can often occur before the 
persons affected have any opportunity to demonstrate that hardship would 
result, if indeed they knew that such a demonstration could alter the UIC's 
approach to recovery. No attempt is usually made by the Commission to 
determine if the recipient of the overpayment was even aware that he had 
received an amount that was not due to him. The recent policy of delaying 
recoupment for two weeks after an overpayment is established as an 
improvement, provided claimants know what the purpose of the delay is, 
and what they can do to negotiate a reduced recoupment. 

That the UIC was the sole party at fault in an overpayment does not 
prevent the initiation of garnishment or Federal Court action. Nor does the 
UIC have any policy concentrating on voluntary repayment of UIC-caused 
overpayments — an obvious course. In fact, the Commission's practice of 
describing overpayments as "infractions" contributes to the perceptions 
held by UIC officialdom of all recipients of overpayments as "debtors" 
who are somehow "at fault" merely by receiving an overpayment, whether 
they knew it or not. 

A more reasonable and fairer approach would be to seek voluntary 
repayment of all UIC-caused overpayments or, as suggested in Chapter 12, 
section 2, write such overpayments off. This would, it can be argued, make 
the UIC's recovery methods appear less arbitrary. By openly recognizing 
that it can make a mistake, the UIC would encourage claimants to do the 
same when they are at fault. But this would require that the use of all other 
recovery techniques be limited to overpayments in which the UIC was not at 
fault, or where it was reasonable to believe that the recipient knew that he 
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was not entitled to overpayments sent to him. It would also require the 
grounds for write-off in reg. 175 be expanded to include situations where 
overpayments have resulted from the UIC' s own mistake. 

Some overpayments — a considerable number according to some 
observers — arise simply because of delay between a decision by a UIC 
official ending the payment of benefits to a claimant and the actual cessation 
of cheque issuance and mailing by the Commission's payment centres. As a 
result, benefit cheques are sometimes received by claimants shortly before 
or at the same time as the notice announcing that benefit payment has been 
terminated. In such cases, it is not unreasonable for the recipient to presume 
that he was entitled to these cheques. Consequently, it would seem 
reasonable for the UIC to accept the burden of this possibly inevitable delay. 
The effective time of ending the payment of benefits should be the time 
when a payment centre learns that cheque issuance should stop and acts 
accordingly. Perhaps notices telling claimants about UIC decisions stopping 
benefits should be produced and mailed from Regional Payment Centres to 
help ensure that delays in internal communication do not cause 
overpayments and the tribulations flowing from these for both the 
Commission and the claimant. 

B.  Recovery of other overpayments 

Some overpayments arise because of misrepresentation by claimants, 
others stem from a lack of understanding by claimants of what an active job 
search entails, and others through difficulties in communications between 
UIC officials and claimants. Between the extremes of UIC-caused and 
claimant-caused overpayments lie many situations where responsibility lies 
with both the UIC and the claimant. The selection of recovery methods 
should recognize this explicitly, reserving the harshest methods of 
garnishment and Federal Court action for individuals who caused 
overpayments willfully or negligently and have refused to consider 
voluntary repayment schedules that take into account their financial 
capacities. 

UIC's present practice broadly follows this approach but the practice is 
not clearly spelled out either for UIC officials or claimants. Nor is it clear 
from normal UIC letters or other communications to overpayment 
"debtors" whether these people understand that the possibility of 
negotiating a mutually acceptable instalment repayment plan exists. With 
many people, saying it exists is not enough. What is involved has to be set 
out in simple language. 
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Recovery methods like recoupment and tax reversal are administra-
tively attractive — easily activated and quickly productive. If applied 
automatically, however, they are potentially harmful to the people affected 
and thus in conflict with the objective of unemployment insurance 
mentioned earlier. Because the UIC has the discretionary authority to write 
off overpayments, the repayment of which could cause undue hardship, it 
should always consider what the effect of recovery will be before initiating 
any recovery action. Its present approach of assessing whether hardship is 
likely after recoupment has begun or tax reversal occurred, and usually only 
if the person affected raises the matter, means that the Commission 
discriminates in exercising its discretion to write off overpayments for 
"undue hardship" reasons. Understandably motivated by a concern for 
efficient recovery, the UIC does not apply its discretion to most 
overpayment situations in which recoupment or tax reversal are possible 
methods of recovery. And its discriminatory approach operates without 
recognition not only of capacity to repay, but also of overpayment causes 
and the present and future employment status of the "debtor". This can 
have strange consequences. 

One effect is that among the people owing overpayments, those who 
are unemployed and receiving benefits repay the outstanding amounts most 
quickly. In these cases, the UIC recoups the entire benefit payable until the 
"debt" is repayed. Yet these are people who may be most in need of 
financial assistance in order to be able to find employment. 

Unemployed persons who are not receiving benefits do far better for a 
time. Their obligation to repay an overpayment may be (but because of low 
annual earnings usually is not) converted into a later obligation to pay 
income tax by the UIC's use of the tax reversal method. But this means that, 
for the amount reversed, they lose forever any protection afforded by the 
UIC's power to write off "debts" because of undue hardship — a legally 
authorized discretion that the Department of National Revenue does not 
have. A definite improvement here is the Commission's apparent intention 
to limit tax reversal to tax credits established for the period in which the 
overpayment occurred. 

The Commission does, of course, allow partial recoupment in hardship 
situations if requested by claimants. It does not, though, uniformly inform 
claimants of the possibility of partial deduction and lacks a national policy 
on the appropriate level of such deductions. In most cases, given the present 
average overpayment of $330., recoupment may have automatically erased 
the overpayment by the time the claimant realizes what is happening, 
contacts his UIC District Office, requests a partial deduction and a UIC 
official considers and decides what to do. 
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UIC procedures actually isolate the decision to commence recoupment 
by assigning it to officials at the regional level who do not normally see the 
claimant or review details of individual cases. Again, if the UIC is to 
exercise its discretion fairly and uniformly, the decision should be made by 
an officer at the district level who can find out what the probable effect of 
recovery on the individual affected might be. Automatic recovery while 
expedient is potentially unfair and harmful. Consequently, a prerequisite to 
the use of sec. 49(3) of the Act (that allows recoupment) should be 
consideration by the UIC of whether the 'particular case is an appropriate one 
for exercise of its discretion to write off an outstanding amount under reg. 
175. This consideration would also indicate if partial recoupment was a 
feasible and acceptable approach. 

The other "automatic" recovery method — tax reversal — presents 
similar problems and potential for unfairness and harm. It also negates 
future write-off possibilities, as mentioned above. It lacks specific 
legislative authorization in the Act. The Commission should consider 
ceasing to use this method except where people consent to its use with a full 
understanding of the consequences flowing from their consent. 

One positive benefit that tax reversal has for some people lies in the 
opportunity it provides not only to postpone repayment but also to avoid 
repaying an amount larger than the amount of the overpayment actually 
received. The UIC's practice is to calculate overpayments as gross amounts, 
even though the Commission only pays out benefits net of income tax which 
it must by law deduct at source and remit to the Department of National 
Revenue. In recovering overpayments, the UIC seeks to have the gross 
amount returned by the recipient of the net amount — placing the onus on 
the recipient to recover as a tax credit the tax deducted at source. Whatever 
the reasons for this approach (they involve complex legal and organizational 
relationships between government departments), it does cause confusion 
and perceived and real additional burdens for overpayment "debtors". 

Tax reversed overpayments, on the other hand, are net amounts. The 
obvious and fairest approach would be to recover net amounts only. If the 
UIC can negotiate a tax reversal system for recovering net amounts from 
people (albeit indirectly), then surely it can also negotiate a method for 
recovering tax deducted at source on overpayments from the Department of 
National Revenue for its own account. 

The UIC's use of other recovery methods such as garnishment and 
Federal Court action should, as indicated above, be restricted to situations 
where the person affected has a recognizable responsibility for the 
overpayment's existence and undue hardship will not be caused. Although 
Federal Court action is rarely used, the ease of its use by the UIC should be 
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controlled more than it is at present. This could be done by requiring the 
Commission to justify the use of the method by showing the Federal Court 
that the person involved was "at fault" and had been convicted of an 
offence under the Act, or had admitted awareness of the receipt of monies to 
which he was not entitled. 

The Act prescribes time limits for the recovery and collection of 
outstanding amounts — three years normally, but six years if fraud or 
misrepresentation was involved. The UIC adopts the position that these 
periods can be overcome by voluntary repayment agreements or regular 
repayments. When time is running out on normal recovery methods, it seeks 
written agreements for instalment repayments and express waivers of 
limitation periods, the validity of which is questionable. Limitation periods 
should be viewed as absolute and unalterable. They stand as legislatively 
imposed constraints to prevent claimants from being pursued for prolonged 
periods, and the UIC should not be looking for ways and means of avoiding 
the effect of these provisions. 

C. Criteria for "undue hardship" write-offs 

How UIC officials interpret the requirement for demonstrating "undue 
hardship" varies across the country, and indeed even within individual UIC 
offices. When explicit criteria were found, they were narrower than the 
actual criteria applied. For most UIC officials involved in write-off 
decisions, "undue hardship" appears to be more than being permanently 
restricted from full employment by physical disability or age, although one 
would obviously accept these as minimal criteria. 

Making allowance for the UIC' s needs for flexibility and personal 
consideration of the circumstances surrounding write-off decisions, the 
criteria for these decisions should be refined by the Commission and 
publicized. The criteria should not be rigid nor should they allow officials to 
take a mechanical approach to individual cases. Rather, these criteria should 
encourage UIC officials to exercise their discretion in a knowledgeable and 
reasonable way. 

D. Overpayments and appeals 

Many people find it confusing that an overpayment determination can 
not by itself be appealed to a Board of referees and Umpires. These appellate 
tribunals cannot vary the amount of an overpayment although they can and 
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do vary the decision on which the overpayment was based. In fact, concern 
with the size of overpayments causes Boards of referees to shape their 
decisions in ways that reduce the appellant's repayment responsibility to 
levels considered more reasonable. 

Some overpayments have no decisional basis that can be appealed at all 
— being caused by UIC error or delay. The proposals made earlier for the 
special treatment of these overpayments, if accepted and legislatively 
implemented should place the persons owing such overpayment in a fairer 
position than they now are. Consequently, it is unnecessary to consider 
using the appe,a1 system as a way of countering over-zealous recovery of 
UIC-caused overpayments. 

A previous proposal calling for consideration of write-off because of 
undue hardship as a prerequisite to the use of automatic recovery methods 
would, it can be argued, also help to reduce the instances in which large 
overpayments come to the attention of the appellate tribunals. UIC officials 
forced at the outset to consider the impact of recovery would likely adopt an 
approach that was more acceptable and understandable to overpayment 
"debtors". However, there is considerable merit to subjecting the UIC's 
decision on write-offs, made before a recovery method is chosen and used, 
to the scrutiny of Boards of referees and of the Tribunal, as was proposed in 
Chapter 12, section 2. 

Apart from helping to guarantee fairness for overpayment "debtors", 
being able to appeal the write-off decision helps to counter the inevitable 
tendency for officials responsible for establishing and recovering overpay-
ment to measure the success of their efforts in terms of the amounts 
established and recovered. As the Commission no doubt recognizes, there 
are other concerns involved such as the capacity of the affected person to 
seek and secure and keep employment that can be detrimentally affected by 
repayment requirements that are not tailored to individual needs. 

E. Communication and information 

The Commission, in its view, does not use unilateral or compulsory 
methods (recoupment and tax reversal aside) for recovering overpayments 
unless the overpayment "debtor" refuses to respond to UIC suggestions that 
a mutually acceptable voluntary repayment scheme could be arranged. 
These suggestions are contained in letters sent to persons owing 
overpayments and may be supplemented by UIC officials in telephone 
conversations and interviews. They are expressed in their minimal forms as 
rather bald statements indicating, for example, to an ex-claimant that 
instalment repayment may be possible "depending on circumstances and 
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ability to repay ". People are not told at the outset exactly what they can do 
and how to do it. 

Some information is withheld. Claimants are not uniformly told that 
partial recoupment may be possible. Ex-claimants are not told that an 
immediate voluntary repayment could stop tax reversal. People are not 
reminded of their appeal rights and related procedures in the letter informing 
them that the UIC considers that they have received overpayments. The 
UIC's view of causes of overpayments is mentioned in letters to "debtors" 
but in cryptic UIC terminology that prevents many recipients from 
fathoming what the real cause was. People are not told at the outset about the 
UIC' s discretionary power to write-off overpayments, nor about the criteria 
used by the UIC in making such decisions. Voluntary repayment might be 
improved if claimants were notified of the range of collection methods and 
powers at the UIC's disposal. 

People are not informed that the UIC uses commercial credit 
information agencies. Nor are they allowed to review the information 
available to the UIC that it uses to determine their financial capacity to 
withstand compulsory recovery methods such as garnishment. While people 
are told in advance that garnishment is a possibility if a voluntary payment 
schedule is not arranged, they are not informed of how UIC garnishment 
operates, that it can result in 30% of earnings being deducted at source or in 
the reduction of bank account savings by up to one-half. 

Admittedly, many people receiving UIC communications do not read 
them carefully. Adding more information, it could be argued, might even 
reduce the number of people who presently read and comprehend UIC form 
letters. Yet because of the implications — loss of benefits, earnings, even 
property — of an overpayment determination, it is essential that 
overpayment "debtors" have as much information from the outset as they 
need to understand the various rights and options available to them, and to 
the UIC. 

These observations and comments indicate once again the general view 
that people affected by UIC decisions are inadequately informed. A detailed 
approach to meeting this inadequacy for overpayments should be integrated 
into the various improvements concerning information already suggested in 
Chapter 9. 

Section 2: SANCTIONS 

The distinguishing feature of the system of sanctions contained in the 
Unetnployment Insurance  Act,  as we discussed in Chapter 3, section 3, is its 
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duality, since it provides for both administrative and criminal sanctions. 
After reviewing the implications of both types of sanctions, (A), we shall 
make some proposals concerning the delineation between them (B) and 
examine the avenues of appeal available to individuals on whom penalties 
are imposed (C). 

A. Implications of both types of sanctions 

To a certain extent it is easy to justify the presence of a number of 
criminal sanctions in unemployment insurance law. The Act itself is quite 
clearly motivated by considerations of justice and humanity: its aim is to 
prevent the vagaries of economic activity and the relative inadequacy — 
both quantitative and qualitative — of the supply of jobs in relation to 
demand from resulting in excessive financial insecurity for employees who 
lose or leave their employment. Since the financial support which the State 
provides for such workers under the Act is derived in part from deductions 
from the income of all employees and their employers and in part from 
public funds to which all taxpayers contribute, any deliberate attempt at 
obtaining benefits to which one is not entitled under the Act is obviously 
detrimental to society. As in the case of several types of tax evasion, this is 
an abuse and a deliberate diversion of a right recognized and circumscribed 
by statute, resulting in financial loss for taxpayers as a whole and especially 
for those who pay premiums into the scheme. In addition, the considerable 
importance of the unemployment insurance scheme in the economic 
equilibriuin of the nation justifies the use of severe deterrent measures to 
ensure that it functions properly. 

The existence of these criminal sanctions nevertheless raises the 
question of the fraudulent intent in such violations. In the context of social 
security and more particularly of unemployment insurance, it is necessary to 
take into account the fact that the liability of the individual who commits the 
abuses or diversions of benefits for which the sanctions are imposed is often 
mitigated to a greater or lesser extent by the economic or psychological 
insecurity due to the loss of employment. However legitimate the desire to 
penalize such abuse might be, it must be moderated by an equal concern for 
keeping sanctions in proportion with the violator's degree of responsibility. 

Criminal sanctions also have the drawback of requiring a long, 
complex and expensive judicial procedure, which may be particularly 
distressing for the individual concerned, though on the other hand it 
provides him with the best possible safeguards as to fairness. 

There are thus both substantive and procedural reasons why, in this 
area, attempts have been made to find types of sanctions which are more 
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flexible to apply and less cumbersome to enforce. Hence the existence of a 
direct power to impose penalties, which is delegated to the administrative 
authorities and which obviates the need to use the judicial process, while at 
the same time allowing for a more accurate adjustment of the penalties 
within a fairly broad range of discretion. 

This delegation of the power to impose penalties can also be justified 
on a number of other grounds. First, there is a large number of cases in 
which penalties might be appropriate; if the administrative authority were 
unable to take action on its own, the result would be either an overloading of 
the courts or the abandonment of any sort of punitive measures against most 
of the violators. Secondly, the administrative authorities, thanks to their 
particular expertise, may well be better able than the courts to evaluate 
situations in which there is a question of penalties. Thirdly, it is conceivable 
that the internal organization of the administrative authorities enables them 
to impose penalties in a much more uniform manner than the courts. 

There is, of course, a danger of some arbitrariness being involved in the 
exercise by administrative authorities of a power to impose penalties, both 
in terms of the imposition itself and in terms of procedure. This is 
nonetheless a risk which is worth running provided the individual in 
question enjoys procedural safeguards prior to the imposition of penalties 
and avenues of recourse against them. 

B.  Delineation between the two types of sanctions 

In Chapter 3, section 3, we described the areas of unemployment 
insurance law in which criminal sanctions and administrative penalties are 
applicable. Our observations on the subject here are grouped under three 
headings. First we shall examine the problem arising from the existence of a 
choice between the two systems of sanctions, then we shall make a number 
of proposals concerning the system of criminal sanctions and finally we 
shall consider the expansion of the area covered by administrative penalties. 

1. The problem of choice 

As we have seen, there is in fact no area in which administrative 
penalties alone are applicable, since the actions they are designed to 
eradicate can also be punished by criminal sanctions. In consequence, the 
UIC has to decide, when confronted with certain illegal situations, which 
type of sanction is appropriate as well as whether to impose a sanction at all. 

325 



It has been established that the discretionary power delegated by statute 
to the Attorney-General to decide whether to prosecute an individual who is 
alleged to have committed a violation, and even to choose between various 
forms of prosecution, does not detract from the principle of equality before 
the law laid down in the Canadian Bill of Rights (cf. R. v. Smythe, (1971) 
S.C.R. 680). The same might be said of the discretion to choose between 
administrative penalties and criminal sanctions delegated to the UIC under 
sec. 47 and 121 of the Act. 

Quite apart from the problem of the discriminatory effect of this 
discretion to choose, the question might be asked as to whether the existence 
of an alternative system of sanctions is desirable from the standpoint of the 
predictability and intelligibility of the law. In our view, as soon as one 
recognizes the desirability of administrative penalties in addition to, and so 
to speak, alongside, criminal sanctions, one must also recognize the 
impossibility of a perfectly clear separation of the deterrent function 
between these two types of sanctions. The existence of administrative 
penalties, as we have just noted, is justified to a large extent by a need for 
flexibility. An excessively precise delineation between the areas covered by 
both types of penalty would detract to some extent from this aim of 
flexibility. 

There is thus good reason for examining carefully the criteria that the 
UIC has established as a basis for the choice. The fundamental criterion 
would appear to be the need to ensure that the effects of the sanctions are 
commensurate with the seriousness of the illegal actions. There are two 
ways in which this balance might be disturbed: first, when the objective 
seriousness of the violation is mitigated, from a subjective standpoint, by 
various circumstances which might reduce the violator's responsibility; and 
secondly, when the indirect repercussions — primarily social ones — of the 
sanctions on the life of the individual on whom they are imposed would be 
excessive. The figures cited in Chapter 3 on the actual use of both types of 
sanctions demonstrate that the UIC in fact very often detects the presence 
of one of these factors leading to disproportion between the violation and the 
sanction. 

It should be pointed out that, in choosing between the two types of 
sanctions, the UIC does, to a certain extent, consider the claimant's 
financial insecurity at the time of the violation as a factor mitigating his 
subjective responsibility. We believe that the UIC Guidelines on penalties 
are unduly vague about this, and that the UIC should amend them so as to 
specify which "mitigating circumstances" warrant action under sec. 47 of 
the Act rather than under sec. 121. The list of "mitigating circumstances" 
should include those which are now enumerated in the UIC Manual, as well 
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as the financial insecurity of the claimant and his dependents at the time of 
the violation. 

Once the concept of "mitigating circumstances" has been fleshed out 
in the Guidelines, there will remain the question of the possible extent of 
such mitigation of the claimant's responsibility. Without being explicit 
about it, the Guidelines do not at present rule out the possibility that, in 
some cases, the Agent II refrain from imposing any sanction, not even an 
administrative penalty, in view of the claimant's financial situation and state 
of mind at the time of his fraudulent behaviour. On this matter as well, we 
think that the Guidelines might be made more specific and provide Agents II 
with a clearer basis for evaluation. The UIC should attempt to define the 
mercy-type considerations that may be involved in the exercise of discretion 
by its Agents. 

2. The problem of criminal liability 

In the course of our analysis of the criminal provisions of the Act, we 

indicated the points on which sec. 123 differs from other provisions creating 
offences. It fails to stipulate any element of intent and is aimed not only at 
certain violations of the Act (all those that are not covered by the other 
criminal provisions) but also at any violation of the Regulations. The result 
of this situation is that a violation of a relatively minor provision of the 
Regulatio'ns (such as the former reg. 145(6), which required the claimant to 
report to the office if summoned to provide additional information 
concerning his claim) makes the violator liable to prosecution, fines and 
even imprisonment. In our opinion, this text in its present form is mistaken 
in that it gives a criminal content to rules which are essentially regulatory in 
their function. The court's reluctance to apply sec. 123(1) to employers who 
fail to abide by reg. 146 (requiring employers to issue the Record of 
Employment within five days of the termination of employment) would 
suggest that we are not alone in our view that this criminal provision is less 
than satisfactory. We therefore propose that sec. 123 of the Act be amended 
in two ways: (1) the text should explicitly stipulate that the accused may 
exonerate himself by producing evidence that, even though he violated the 
Act, he exercised due diligence to avoid doing so; and (2) the scope of the 
section should be limited to violations of the Act itself, not including the 
Regulations. 

3. Expansion of the area covered by administrative penalties 

As a counterpart to the amendments to sec. 123 of the Act which we 
proposed above, the UIC should be given the power to impose 
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administrative penalties in cases where the Regulations have been violated, 
but only in the form of a money penalty. The violator, whether claimant or 
employer, should, however, be able to exonerate himself by showing that he 
acted with due diligence. The amount of the penalty should be left up to the 
discretion of the UIC, but should under no circumstances exceed $500; it 
would be recoverable under the same circumstances and in the same way as 
the penalties imposed under sec. 47 of the Act. These provisions could all be 
included in a new section, which could be inserted after the present sec. 47. 
The general justifications for the existence of administrative penalties 
(keeping the harshness of the penalty commensurate with the violation; 
avoiding the process of prosecution, which is slow, cumbersome and 
stigmatizes the accused; ability to penalize rapidly a potentially large 
number of violations; the specialized competence of the administrative 
authority; and uniformity in the imposition of penalties) are, in our view, 
applicable in this context. It seems to us particularly desirable that the 
criminal process should be dissociated from violations of the Regulations. 
The inclusion of such violations within the purview of sec. 123 of the Act 
would appear to be a typical example of disproportion between the violation 
and the sanction — of what might be termed the "sledgehammer effect". 

The delegation of the power to impose penalties for violations of the 
Regulations should be left to the UIC, as is the case under sec. 47. 
Logically, this power should devolve upon the Agents II, at least when it 
comes to imposing penalties on claimants. As to employers, who do not 
corne under the jurisdiction of the Agents II to the same extent, the UIC 
could require that the imposition be carried out, or at least approved, at a 
higher level, such as that of the District Manager. 

C. Avenues of appeal 

From the moment the UIC decides to embark on a criminal prosecution, 
the claimant for whom the sanction is intended has no formal avenue of 
appeal against the decision to prosecute him in the courts. Due to the 
inevitable slowness of the judicial process, however, he still has, in theory, 
some time in which to convince the UIC to abandon the prosecution, impose 
an administrative penalty instead or even to forego any punitive action 
against him. 

The decision to impose administrative penalties, on the other hand, 
may be contested by the claimant before the Board of referees in the same 
way as any other decision of an Agent II. The speed and efficiency of this 
avenue of appeal themselves constitute a guarantee against arbitrariness in 
the imposition of penalties by the UIC. Obviously, if the area covered by 
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administrative penalties were to be expanded as we proposed, claimants and 
employers on whom penalties were imposed should still enjoy this 
guarantee. 

The question nevertheless arises as to whether justice or any useful 
purpose would be served by supplementing this guarantee of review after the 
fact by some machinery for review prior to the decision. We have already 
touched on this problem in Chapter 11, sec. 2, with regard to conclusions 
which are likely to emerge from the BCO's report of interview. Our 
conclusion then was that giving the claimant advance notice of the Agent 

decision would merely embroil the claimant and the BCO in a debate 
over the contents of the report of interview, something which we felt was 
hardly compatible with the nature of the BCO's functions. We feel that the 
same conclusion must be reached with regard to penalties recommended by 
the BCO. We should nevertheless repeat our view that the form-letter 
summoning the claimant to a benefit control interview should remind him of 
the sanctions to which he may become liable. 
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Chapter 15: Summary and perspective 

We have now reached the end of our study and it is time to take stock of 
our findings. For the sake of clarity, we shall first review schematically the 
proposals contained in Chapters 9 to 14, in the light of the fundamental 
objectives of administrative procedure that we discussed in Chapter 8. This 
initial review section will enable us to formulate, in a second section, the 
general thrust of our proposals, first as they pertain to the unemployment 
insurance scheme and subsequently with regard to current problems in 
Canadian administrative law. 

Section 1: SUMMARY OF THE PROPOSALS 

Leaving aside a number of secondary issues and points on which we 
would wish merely to retain existing institutions and practices, Chapters 9 to 
14 contain 68 proposals. In the case of 36, their implementation will require 
legislative action. We shall review them summarily in this section and relate 
them to the six fundamental elements of administrative procedure that formed 
the subjects of these six chapters. 

In order to promote better knowledge of the scheme and its substantive 
and procedural provisions on the part of the public, we proposed (Chapter 9) 
that: 

1. The UIC publish a Claimant' s Manual containing all general 
information of use to claimants. 

2. The UIC intensify its effort to inform and educate the general public. 

3. The UIC exploit and develop to a greater extent its employees' 
lcnowledge of non-official languages. 

4. The Act spell out the UIC's duty to inform insured persons and their 
employers (new sec. 105 A). 

5. The UIC publish the consolidated text of the Act and the Regulations, 
preferably as an appendix to the Claimant' s Manual . 

6. The procedural provisions be concentrated in a separate part of the Act. 
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7. The UIC undertake the compilation of a detailed alphabetical index by 
subject for the decisions of the Umpire. 

8. The Act spell out the UIC's duty to give reasons for its decisions 
(amendment of sec. 53,54 and 57). 

9. That the UIC, in notifying claimants of its decisions by form-letters, 
specify in concrete terms how the legal rule applies to the claimant's 
situation. 

10. The UIC monitor the standardization of the content of the statements 
made by the chairman of the Board of referees at the beginning of the 
hearing. 

In order to ensure that the various administrative authorities which are 
called upon to adjudicate claims for benefit are fully informed, we proposed 
(Chapter 10) that: 

11. The chairmen of the Boards of referees and the Agents II make greater 
use of their power to summon interested parties to the hearing. 

12. The employer's duty to issue the Record of Employment within five 
days of the termination of employment be transposed into the Act, the 
time limit being set at ten days (present reg. 140). 

13. The Act grant the UIC the power to impose administrative penalties on 
employers who fail to issue the Record of Employment (amendment of 
the present reg. 146). 

14. The submission to the Board of referees be replaced by a summary of 
the file, with an expanded and standardized content (addition to the 
present reg. 179). 

15. The UIC be required by the Act to compile the summary of the file 
within 14 days of the filing of the appeal, and to communicate it to the 
Board of referees at least 7 days prior to the hearing (addition to the 
present reg. 179). 

16. The proceedings before the Board of referees be recorded on magnetic 
tape and transcribed in the event of an appeal from the Board's 
decision. 

17. The Act contain the criteria for determining the "reasonable interval" 
referred to in sec. 40 (addition to this section). 

18. In its decisions concerning sickness benefits, the UIC report data 
derived from its "Medical Yardsticks". 

19. In its evaluation of attempts to find employment, the UIC take into 
account statistics concerning both the supply of and demand for 
employment on the local market. 
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In order to encourage the participation of claimants in the 
decision-making process concerning their entitlement to benefit, we 
proposed (Chapter 11) that: 

20. The UIC continue the process of decentralizing its operations. 

21. The UIC continue its efforts to personalize its service. 

22. The UIC make all claimants subject to the "Active Job Search 
Program" beginning with the week preceeding the expiry of the 
"reasonable interval" referred to in sec. 40. 

23. The French version of sec. 55(8) be amended so that it reproduces the 
wording adopted in S .O.R. /75-67. 

24. The possibility of requiring all employers to register all job vacancies 
with the CMCs be examined. 

25. The UIC remind claimants of the existence of criminal and 
administrative sanctions when it summons them to a benefit control 
interview. 

26. The Act spell out the principle of automatic re-examination of a claim 
upon receipt of an appeal (addition to the present reg. 179). 

27. The Act embody the right of the claimant and the employer to apply for 
a hearing before the Board of referees at any time between the filing of 
the appèal and the decision of the Board (amendment of the present reg. 
180). 

28. When it compiles the rolls of hearings before the Board of referees, the 
UIC allow one hour for hearing an appeal when the appellant is present 
and half an hour for hearing an appeal when the appellant is not present. 

29. The Act give the chairman of the Board of referees authority to make a 
prior determination as to the existence of new facts or other grounds 
which would justify the re-examination of a decision of the Board 
(addition to sec. 102). 

30. The UIC organize a technical conference on the problems of litigation 
concerning unemployment insurance benefits. 

In order to speed up the processing of claims by the various 
administrative authorities, we proposed (Chapter 12) that: 

31. The UIC continue the process of decentralizing its data processing 
services. 

32. The Board of referees be required under the Act to make a decision 
within forty-five days of the day the appeal is filed (amendment of the 
present reg. 182). 
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33. The period for appealing to the Tribunal from a decision of the Board of 
referees be reduced to forty-five days (amendment of sec. 98). 

34. The notice of appeal against a decision of the Board of referees be filed 
at the office of the Tribunal,  irrespective of the appellant (amendment 
of the present reg. 184). 

35. The UIC be required to file the appeal docket at the office of the 
Tribunal within twenty-one days from the filing of the appeal 
(amendment of the present reg. 184). 

36. The Tribunal be required under the Act to give its decision within ninety 
days of the day the appeal is filed (amendment of the present reg. 186). 

In order to guarantee the fairness and effectiveness of the avenues of 
appeal available to members of the public, we proposed (Chapter 13) that: 

37. All appellants have the same rights of appeal to the Tribunal and that all 
appeals against a unanimous decision of the Board of referees be subject 
to leave from the Tribunal (new sec. 95). 

38. The Boards of referees sit elsewhere than on the premises of the UIC. 

39. Special emphasis be laid, in the selection of chairmen for Boards of 
referees, on knowledge of local conditions and prevailing social 
problems, and of the social security system. 

40. The UIC ensure that the Board of referees includes at least one female 
member when hearing an appeal filed by a woman. 

41. The UIC automatically dismiss members of the Boards of referees after 
they have refused to sit on three consecutive occasions without 
sufficient justification. 

42. Legislation be passed establishing the Federal Social Security Tribunal 
as an administrative tribunal independent of the UIC, consisting of at 
least three members with a variety of qualifications, including a 
chairman with legal training; and that the Unemploynzent Insurance 
Act confer on this Tribunal the appeal jurisdiction currently exercised 
by the Umpire (new sec. 92). 

43. The Act confer on the chairman of the Tribunal the authority currently 
exercised by the chairman of the Board of referees with regard to leave 
to appeal; that the period for filing an application for leave to appeal be 
set by the Act at fifteen days from the day of the decision of the Board 
of referees; and that the chairman of the Tribunal be required under the 
Act to give his decision on the application within fifteen days (new sec. 
96). 

44. Judicial review by the Federal Court be limited to the "application to 
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review and set aside" referred to in sec. 28 of the Federal Court Act 
(amendment of sec. 100). 

45. The Act delegate to the Tribunal the power to make regulations 
concerning the procedure before the Board of referees, the formalities 
of appeal to the Tribunal and of application for leave to appeal — new 
sec. 92A and amendment of sec. 58 (1) and 91(5). 

46. The Tribunal be responsible for the supervision and training of the 
Boards of referees. 

47. The Tribunal be responsible for publishing a collection of its decisions 
(amendment of reg. 186). 

48. The suspensive effect of the appeal to the Tribunal be brought entirely 
within the purview of the Act (incorporation of reg. 167 into sec. 103). 

49. The Act embody the right of the parties to a hearing before the Tribunal 
(amendment of the present reg. 185). 

50. The Act embody the right of the parties to apply to the Tribunal for a 
hearing within fifteen days of the day on which the docket is filed 
(amendment of the present reg. 185). 

51. The Tribunal be required under the Act to indicate the reasons for its 
decisions (amendment of the present reg. 186). 

52. The legislation establishing the various social security schemes 
(unemployment insurance, CPP, family allowances, old age security) 
confer on the Tribunal appeal jurisdiction over litigation concerning 
contributions to and benefits from these schemes. 

53. The Tribunal publish a Manual of Procedure for the guidance of the 
Boards of referees. 

54. The Tribunal and the UIC publish jointly, for the guidance of the 
Boards of referees, a synopsis of the substantive provisions of the 
scheme. 

55. The UIC ensure that the chairmen of the Boards of referees sit 
approximately twenty-five times a year and the members of the Boards 
approximately twenty times a year. 

With regard to the procedures at the disposal of the administrative 
authorities to ensure that their decisions are enforced, we proposed (Chapter 
14) that: 

56. Decisions terminating payment of benefits only become effective when 
acted upon by the UIC payment centre. 

57. Overpayments resulting from human or mechanical error or omission 
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on the part of the UIC be recoverable by voluntary repayment only, 
unless the claimant can be reasonably presumed to have known that 
such amounts were not due to him (new sec. 49A). 

58. Recovery of overpayments from claimants only apply to amounts 
actually received, excluding income tax deducted by UIC on overpaid 
benefits, which should be recovered from the Department of National 
Revenue (amendment of sec. 49). 

59. The effects of recovery and the possibility of writing off the 
overpayment on grounds of undue hardship be considered before 
initiating any recovery action involving compulsory repayment 
(amendment of sec. 49). 

60. The limitation periods set by sec. 49(4) be considered as absolute and 
unalterable. 

61. The UIC have discretion to write off overpayments resulting from 
human or mechanical error or omission on its part, unless the claimant 
can be reasonably presumed to have known that such amounts were not 
due to him, and that decisions not to write off be appealable 
(amendment of the present reg. 175, to become a new sec. 49B of the 
Act). 

62. The criteria for writing off overpayments on grounds of undue hardship 
be refined and'publicized by the UIC. 

63. The use of garnishment and Federal Court action be restricted to cases 
where the claimant bears some responsibility for overpayment and 
undue hardship will not be caused; and that registration by the Federal 
Court require evidence that the claimant is at fault, has been convicted 
under the Act, or has admitted awareness of the receipt of monies to 
which he was not entitled (amendment of sec. 79 and 80 of the Act). 

64. The use of tax reversal to recover overpayments be restricted to cases 
where the claimant consents to it with a full understanding of the 
consequences. 

65. The financial insecurity of the claimant at the time of the violation be 
included as one of the "extenuating circumstances" which can lead to 
the imposition of administrative rather than criminal sanctions. 

66. Violations of the Act only, which would exclude violations of the 
Regulations, may lead to prosecution (amendment of sec. 123). 

67. Any person accused of a violation under sec. 123 be allowed to 
exonerate himself by demonstrating that he exercised due diligence 
(amendment of sec. 123). 

68. Violations under the Regulations be liable to administrative penalties in 
the form of a money penalty (new sec. 47A). 

336 



The general thrust of these proposals seems to us likely to mitigate to 
some extent the conflicting demands of legislative and administrative 
rationality and economic and social pressures that are inherent in the 
implementation of any social security scheme. 

The implementation of a social security scheme essentially involves the 
application of a complex set of legislative standards to a myriad of 
individual situations. Hence the conflict between, or at least the difficulty in 
reconciling, the rationality of the legislative framework and the administra-
tive action it governs, on the one hand, and the demands of the public served 
by the scheme on the other, demands which are based on a variety of social 
and economic circumstances. Superimposed on this inherent conflict is a 
psychological conflict between the administrative authorities and the 
individual: to the latter, administrative rationality, because of its 
complexity, often seems utterly irrational, arbitrary and even unjust, while 
the employees of the former view the demands of the public — which seem 
perfectly reasonable to those concerned — as unreasonable, excessive and 
even inspired by bad faith. 

There is thus always the danger of setting up a dialogue of the deaf 
between those whose job it is to administer social security schemes and the 
public served by them. In this type of atmosphere it becomes increasingly 
difficult to reconcile the logic of the system and the logic of people's needs. 

We do not, of course, claim that these conflicts can be overcome 
merely by procedural arrangements. Nevertheless, we believe that improved 
organization of the relationship between the administrative authorities and 
the public can help to bring about the balancing of public reason and private 
needs, without which no social security scheme can function properly. 

The basis of this balance should, in our opinion, be a degree of 
openness in administrative action. The field of social security, with its 
enormous financial implications, its inevitable areas of discretion and its 
vulnerability to fraud, is obviously not the easiest sector in which to ask the 
administrative authorities to curb their natural tendencies towards secrecy 
and distrust. It has nonetheless been our hope that a spirit of openness, 
frankness and continuing explanation would emerge from our proposals. 
Not that we regard the UIC as it now operates as lacking this spirit: on the 
contrary, we have a strong impression that, especially in the last few years, 
the UIC, being fully aware of its immense responsibility, has made valiant 
efforts to present itself to the public as being the proverbial glass house. Our 
proposal is simply that the applicability of this image should be extended to 
the details of administrative procedure with regard to benefits. 
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It will be quite obvious that a very high proportion of the proposals 
summarized above relate to this objective. It was, for example, the rationale 
behind our desire that the UIC provide insured persons and their employers 
with more information; for easier access to the legal rules and greater 
comprehensibility of these to the public; for greater thoroughness in the 
compilation and presentation of the facts prior to the decision; for easier 
access to the decision-maker; for prior warning, to claimants in particular, 
of the existence of sanctions; for complete information regarding the reasons 
for all decisions; for broader and easier access to the appeal tribunals; for the 
complete autonomy of the appeal tribunals; for a higher profile for the 
second level of appeal; for a greater control by the second-level tribunal over 
the procedure prior to the hearing; and for criminal sanctions which are more 
conspicuous because they relate to the Act only. 

We believe that, if the administrative authorities agree to make this 
effort to be more open and to explain their operations (which would benefit 
themselves as well as the public), legislative and administrative rationality 
will be more readily accepted by the public when the decision goes against 
them. 

Section 2: PERSPECTIVE 

From the outset of our study, we have excluded from our discussion 
any consideration of the substantive provisions of the unemployment 
insurance scheme. Our comments about these were limited to their drafting 
which we found, as the courts and an increasing number of legal writers, 
including some Anglophones, had found before us, extremely complex and 
sometimes obscure. We must admit, however, that the Unemployment 
Insurance Act is not the only piece of federal legislation to which this 
observation could be applied. 

On the other hand, we have drawn attention, from the outset of this 
study, to a fundamental ambiguity in our unemployment insurance scheme: 
despite its name, it cannot be viewed —//e' t alone operated — in exactly the 
same way as an insurance scheme. It might be argued that at present the 
public's concept of unemployment insurance, and to a certain extent the 
concept of those responsible for operating the scheme, is changing from that 
of an insurance scheme, based on the sharing of risks through the-payment 
of a premium and entailing the payment of benefits when certain conditions 
are fulfilled (with little room for discretionary evaluation in determining that 
they are), to the concept of a system of social assistance, based on the 
recognition and satisfaction of contingent needs and consequently calling 
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into play a highly discretionary evaluation function. The analogy to a social 
assistance scheme is nevertheless increasingly common and is, moreover, in 
some ways more in keeping with the way in which the scheme operates and 
its place in contemporary Canadian society. 

We have had an opportunity to point out some of the effects of this 
ambiguity on the procedure with regard to claims We noted the difficulty 
inherent in transposing the concept of insurance, in the normal meaning of 
the word, into a situation in which the claimant who suffers the loss must in 
order to retain his entitlement to indemnification, actively endeavour to put 
an end to the circumstances that resulted in the payment of the 
compensation. With regard to penalties, we also noted the problem of 
deterrnining — morally at any rate — whether a claimant acted in good or 
bad faith in attempting to obtain benefits by making false statements about 
his circumstances under the pressure of legitimate material needs. 

This fundamental ambiguity can be overcome only as a result of 
in-depth consideration of the social implications and purposes of 
unemployment insurance, especially in the economic context of the last few 
years. It is not part of our purpose here to begin this consideration, let alone 
suggest what its outcome might be. We can do no more than express the 
hope that the eventual solution, whatever it may be, will strengthen the 
coherence of the system and the legal rules governing it. 

In the introduction to this study, we indicated that our remarks were 
aimed along a broader front than the unemployment insurance scheme 
alone. We have endeavoured, in our proposals in particular, to express a 
particular concept of the spirit and the task of administrative law in the 
Canadian context, especially at the federal level. 

Superficially at least, our approach has little in common with the 
traditional concerns of Canadian administrative law, which has concentrated 
almost exclusively on the review of administrative decisions by the courts. 
Even though we devoted a chapter to an examination of the review by the 
Federal Court of decisions made by the UIC and the various tribunals before 
which litigation concerning benefits is heard, and even though the 
contribution of the Federal Court to unemployment insurance law to date has 
been extremely valuable, we must recognize that, in terms of everyday 
reality,  , the intervention of the Federal Court is not — and, furthermore, 
should not be — the basis of the entire process of litigation. 

It is precisely this realization that judicial review is not and should not 
be the decisive factor in administrative justice which has led an increasing 
number of jurists and judges to be concerned with the achievement of justice 
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at a stage well in advance of the intervention of the courts, in other words, 
during the administrative decision-making process. 

For some years now, the caselaw of Canadian courts (influenced in 
particular by British caselaw) has been attempting to extend its right of 
review farther and farther into the administrative decision-making process, 
in response to these new concerns. It is gradually formulating standards of 
propriety for administrative procedure, even in areas where the decision is 
determined in large measure by discretionary evaluation. 

While there is widespread acceptance of the values that the courts are 
attempting to promote, their increasing involvement in reviewing the 
legality of administrative decisions nevertheless worries those who are 
concerned about excessive legalism in such matters, as well as those who 
feel that the courts have neither the time nor the special skills required to 
exercise far-reaching control over a large number of often very technical 
decisions. Hence the interest in a more direct, more comprehensive 
approach, based on more extensive analysis of the various types of 
administrative procedure, their nature, their implications and the way in 
which they are regulated. Rather than relying on the intervention, usually 
after the fact, of an outside reviewing body, it is felt preferable to look for 
ways of improving the quality of administrative decisions (a quality which 
should be measured not only against the protection it affords to the rights of 
individuals, but also against the effectiveness of the process in achieving the 
appointed goals of administrative action) before they come before the courts 
and attempting to rèduce the need to refer these decisions to the courts. Our 
study shares this new view of the task of administrative law: we hope it will 
contribute to its development. 
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