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Notice

This study describes an important part of the federal administra-
tive process. In the course of this description the author identifies a
number of problems and suggests solutions for them. These sugges-
tions may be useful for legislators and administrators currently con-
sidering reforms in this area. They are, however, solely those of the
author, and should not be considered as recommendations by the Law
Reform Commission of Canada.

The concerns of the Law Reform Commission are more general
and embrace the relationships between law and discretion, adminis-
trative justice and effective decision-making by administrative agen-
cies, boards, commissions and tribunals. This study, and its compan-
ions in the Commission’s series on federal agencies, will obviously
play a role in shaping the Commission’s views and eventual proposals
for reform of administrative law and procedure.

Comments on these studies are welcome and should be sent to:

Secretary

Law Reform Commission of Canada
130 Albert Street

Ottawa, Ontario

K1A OL6

vii




Introduction

This study is a description of the Canada Labour Relations Board
and an analysis of its procedure. It was conducted and prepared during
the summer of 1978.

It begins with a description of the Board’s jurisdiction. The
Board’s powers are contained entirely in the Canada Labour Code
and are limited to those employers whose regulation falls within the
legislative power of Parliament. The second Chapter considers the
composition of the Board — who its members are and what support
staff the Board has. Chapter Three is a consideration of the Board’s
procedure — how the Board processes applications, from the time the
application is filed to the time the decision is rendered to the parties.

Chapter Four discusses the need for and costs of judicial review.
During the course of the study, Parliament enacted amendments to the
Canada Labour Code which inter alia placed the Canada Labour Re-
lations Board in a unique position among federal administrative tri-
bunals by restricting access to judicial review of the Board’s decisions
to narrow grounds. The merits of these changes are discussed, as well
as the merits of further restricting judicial review.

Chapter Five is entitled Accountability. It is an attempt to de-
scribe the relationship of the Board to Parliament, the Department of
Labour, the media and the public.

The scope of the study does not permit an analysis of the extensive
jurisprudence developed by the Board in interpreting and applying the
provisions of Part V of the Code. However, one area of Board deci-
sion-making is discussed in Chapter Six. This concerns disputes about
whether a proposed bargaining unit is ‘‘appropriate’’ within the mean-
ing of the Code. The Board’s jurisprudence illustrates a consideration
of conflicting legislative policies and the application of certain policy
choices,



Finally, there is a summary of recommendatlons made in other
parts of the study. ~

. The Board seeks to achieve several goals. In carrying out its stat-'
utory mandate in a manner consistent with the objects of Part V, it
must.be thorough in the sense that it must have before it in making a
decision all relevant facts and an understanding of the legal context.
At the same time, the volatile nature of labour relations dictates that
applications be processed expeditiously and that decisions be made
and communicated to the parties promptly. This paper’s assessment
of the Board’s procedure and proposals for change are premised on
those goals.

The Canada Labour Relations Board is unusual among federal
administrative tribunals in that it has counterparts in all ten provinces
which to varying degrees perform similar functions within the provin-
cial legislative sphere. Four of these tribunals, in Nova Scotia, Que-
bec, Ontario and British Columbia were visited in the course of the
study and many valuable ideas emanated from them. However, it
should be recognized that the Canada Labour Relations Board faces
challenges not shared by the provincial boards and that the federal
context does not permit the wholesale importation of procedures which
have proved successful in provincial jurisdiction. In the first place, the
distances to be covered by the Board’s officers and members are enor-
mous — applications come from all ten provinces and both territories.
(In the Yukon and Northwest Territories, the Board’s jurisdiction is
entire.) The time taken to travel to the Board’s clients is considerable.
Secondly, the Board naturally operates in both official languages. This
taxes the resources of the Board in several ways. For example, the
Board’s Executive (the Chairman, Vice-Chairmen and members) come
from all parts of Canada. Not all of them are sufficiently bilingual to
sit on hearings in both official languages. Therefore, the place of the
hearmg and the language of the parties often place a preliminary re-
striction on the range of persons able to sit and hear the case. Trans-
lation is also a time-consuming function.

This study would have been much more difficult without the
utmost cooperation of the Canada Labour Relations Board. This co-
operation was received from all parts of the Board. The Board was
able to provide to the author and research assistant office space at the
Board’s headquarters. This facilitated our becoming familiar with the
Board’s personnel and procedures. Moreover, we were given access
to all Board files, invited to irn camera meetings, and advised of de-
velopments which the Board felt would be of interest to us.
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I also wish to acknowledge the very able assistance of Lisbeth
Jones who at the time was a law student at MoGill University. The
work she did as a research assistant is very much appreciated. More-
over, many people at the Nova Scotia Labour Relations Board, Que-
bec’s Tribunal du Travail, the Ontario Labour Relations Board and the
British Columbia Labour Relations Board gave freely of their time.






CHAPTER ONE

The Jurisdiction of the Canada
Labour Relations Board

I. HISTORY

The Government of Canada’s recognition of the public interest in
labour relations is expressed in the preamble to Part V of the Canada
Labour Code? in the following words:

. . .the Parliament of Canada desires to continue and extend its support
to labour and management in their co-operative efforts to develop good
relations and constructive collective bargaining practices, and deems the
development of good industrial relations to be in the best interests of
Canada. . . .

Labour relations legislation attempts to provide for the settling or ad-
judication of issues without resort to the courts. The enactment of a
legal regime to govern the major aspects of labour relations creates the
need for a body to administer the provisions of the regime.? The Can-
ada Labour Relations Board was created to administer the provisions
of Part V of the Canada Labour Code . 1t is entirely a creature of
statute: the extent of its jurisdiction is set forth in the Code.

The history of federal administration of labour relations legislation
is one of vesting of increasing power and autonomy in a specialized
body* which functions independently of the Ministry of Labour.?

As the extent of federal regulation of labour relations has contin-
ued to increase,® so the jurisdiction of the Canada Labour Relations
Board has broadened and powers of intervention and compulsion have
been created, or removed from the courts of common law, and vested
in the Board.” In the area of collective bargaining, federal legislation
has been concerned with broad areas of interest: intervention in the
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bargaining process through compulsory conciliation and, of greater
importance, the granting of legal recognition to the bargaining rela-
tionship and the establishment of the structure of this relationship.®
The Canada Labour Relations Board exercises jurisdiction over the
second of these policy concerns. Conciliation has remained almost
exclusively the responsibility of the Ministry of Labour.?

II. RESTRICTIONS UPON THE
JURISDICTION OF THE CANADA
LABOUR RELATIONS BOARD

There are two types of restriction on the Board’s jurisdiction. The
division of legislative power under the British North America Act limits
the Board to areas within federal legislative competence.!® Secondly,
the Board’s powers are limited to those conferred on it by the Canada
Labour Code. '

A. CONSTITUTIONAL JURISDICTION
OF THE BOARD

1. Historical Perspective

In the decades immediately following Confederation, the federal
government was the dominant partner in emerging Canadian federal-
ism.'! Within this context, it was assumed that the passage of the
Industrial Disputes Investigation Act'? in 1907 was a valid exercise of
residual authority under the federal peace, order and good government
power in the B.N.A. Act.** (This assumption was probably quite war-
ranted given the decision in Citizens’ Insurance Co.v. Parsons'* where
this approach was used to establish federal power to incorporate a
company.) It is evident from the description in the Industrial Disputes
Investigation Act of the intended scope of operation of the legislation
that the federal government conceived of its role in labour relations as
a function of its concern with the national interest. Paragraph 2(c) of
the Act brought within the ambit of the Act such matters as trans-
portation, communications, mining property and public service utili-
ties. However, the federal government did not perceive its jurisdiction
over labour relations as exclusive, for the legislation granted persons
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the option in some cases of presenting their dispute to either the federal
or a provincial board.!®

In 1925 federal competence in the area of labour relations was
challenged in Toronto Electric Commissioners v. Snider.'® The Privy
Council, focussing on the private and contractual nature of employ-
ment, determined that labour relations was a ‘“‘matter’’ that fell within
subsection 92(13) of the B.N.4. Act" relating to “‘Property and Civil
Rights in the Province’’ and that primary jurisdiction over labour re-
lations lay with the provinces. In so holding, the Privy Council rejected
the view expressed by the majority of judges in the lower courts that
the existence of industrial peace was a matter relating to the ‘‘Peace,
Order and good Government of Canada’’,'® and thus within federal
jurisdiction. This decision put an end to federal dominance in the field
of labour relations, except in times of national emergency.®

In response to the view adopted by the Privy Council in Snider,
section 2 of the Industrial Disputes Investigation Act®® was amended
to limit the disputes to which the Act might apply to those ‘. . .in
relation to employment upon or in connection with any work, under-
taking or business which is within the legislative authority of the Par-
liament of Canada. . .”’.?! These provisions have been substantially
retained in all subsequent federal legislation.?? The focus of federal
legislation is the specific heads of federal competence in section 91 of
the B.N.A. Act rather than those sectors of the economy which are of
national interest.??

The Supreme Court of Canada in the reference In The Matter of
Legislative Jurisdiction over Hours of Labour,?* while affirming the
basic division of jurisdiction over labour relations set out in Srnider s
held that employees involved in federal government operations and
Crown enterprises and in those areas over which the federal govern-
ment possessed legislative jurisdiction fell under federal jurisdiction in
the field of labour relations. In effect the area of labour relations was
to be a field of concurrent jurisdiction in which,

. . .the division of authority between Parliament and the provincial leg-
islatures is based on an initial conclusion that insofar as such relations
have an independent constitutional value they are within provincial com-
petence; and, secondly, insofar as they are merely a facet of particular
industries or enterprises their regulation is within the legislative authority
of that body which has power to regulate the particular industry or en-
terprise.?®

Despite these strong pronouncements in the early development of the
law in this area, this division of jurisdiction did not remain
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unchallenged. The notion of a federal presence deriving from legisla-
tive competence over specific areas was directly challenged in Re the
Validity of the Industrial Disputes Investigations Act
(the Stevedoring Reference).” The Supreme Court of Canada again
upheld the approach mandated by Srider. 28 Labour relations were held
to be such a vital part of a commercial or industrial undertaking that
once it was established that an activity was within federal jurisdiction,
_then regulation of its labour relations came within federal control.

The principles have remained unchanged since these decisions.
The subject of labour relations is presumptively a matter of provincial
Jjurisdiction. Federal jurisdiction is confined to those instances where
the undertaking concerned comes within a specifically enumerated fed-
eral head of power under section 91 of the B.N.4. Act, is brought
within federal authority by a declaration under paragraph 92(10)(c) of
the Act, is connected with federal government operations or federal
Crown enterprises, falls under federal general or residuary powers, or
is brought within federal control during a time of war or other emer-
gency. Later decisions have conclusively determined that labour re-
lations is an area of concurrent jurisdiction.2? While some commeii-
tators have pointed to the illogic of having employees in a federally
controlled enterprise covered exclusively by federal laws,3° this com-
plete separation of jurisdiction remains.

2. Federal Legislative Jurisdiction
over Labour Relations

Since the initial descriptions of principle of federal authority in
the matter of labour relations, the courts have proceeded to elaborate
the scope of federal jurisdiction in relation to the specific heads under
section 91. Broadly speaking, federal regulatory control is exercised
over matters specifically enumerated in section 91, those so included
by virtue of a declaration under paragraphs 92(10)(c), those excluded
from provincial jurisdiction under paragraphs 92(10)(a) and (b), matters
held to be within the federal residuary power, and finally, a federal
government operation or federal Crown enterprise.3!

Judicial construction of sections 91 and 92 of the British North
America Act*® has upheld federal jurisdiction over Navigation and
Shipping® but excluded employees engaged in wholly intra-provincial
_shipping from the scope of federal authority.* The exceptions of sub-
section 92(10) have been treated as incorporated into the enumerated
heads of subsection 91, because subsection 91(29) expressly so pro-
vides; this brings within federal jurisdiction the principal media of
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transportation and communications insofar as they are extraprovincial
or are designated as federal works or undertakings under the declar-
atory power.® The touchstone for federal jurisdiction in these areas
is the presence of a degree of inter-provinciality in the enterprise in
question. Once the enterprise has been established as a unified under-
taking,3® the whole of that undertaking becomes subject to federal ju-
risdiction. The courts will not sever the inter-provincial aspect of an
enterprise from its intra-provincial aspects, provided that the arrange-
ment is not a mere subterfuge to avoid provincial control.3” In dealing
with transportation by road, the courts have held that the proportion
of the operation which is inter-provincial is generally not material.®®

Inter-provincial extension also forms the basis for federal juris-
diction over inter-provincial and international pipelines and power-
lines, the exportation of power and gas and the importation of gas.??
Federal jurisdiction has further been extended by virtue of declarations
made under paragraph 92(10)(c) that an undertaking is for ‘‘the general
Advantage of Canada’’.4® Such statutory declarations have brought
within the federal sphere grain elevators,* flour mills,*? and intra-pro-
vincial railways.®® The federal residuary power has been held to be
wide enough to permit valid legislative regulation in the field of tele-
communications,** aeronautics,* and atomic energy.

3. The Development and Application of Tests
for the Identification of Federal Jurisdiction

The basic principles of federal and provincial jurisdiction in labour
relations are well settled. However, as new technology creates new
types of undertakings the basic framework must be capable of being
modified to accommodate them and allot them a place in the consti-
tutional framework. From the beginning, the courts have declined to
devise a general formula, which, although it would streamline the de-
cision-making process, could inhibit the determination of constitu-
tional jurisdiction over these new areas of endeavour. The courts have
shown admirable restraint and have proceeded on a case by case ba-
sis?” despite the existence of numerous situations where federal and
provincial activities overlap within a single enterprise.

This method of proceeding has demanded a sophisticated evalu-
ation of the relative importance of federal and provincial elements to
an enterprise and degree of connection between those elements. In the
Stevedoring Reference,*® the Supreme Court of Canada found that the
employees of Eastern Canada Stevedoring, a company providing steve-
doring and terminal services for inter-provincial shipping and engaged
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exclusively in the loading and unloading of ships pursuant to contracts.
with shipping companies, were employed ‘. . .in connection with, . .”’
a federal undertaking. In reaching this conclusion, the court estab-
lished a prima facie test which has since been followed with some
consistency. The activity must be ‘. . .intimately connected. . .”” with
the federal work, undertaking or business,?? in the sense that it is an
¢, . .integral part. . .”’5° of such federal activity. The judgment of Mr.
Justice Rand®! departed from a technical consideration of functional
inter-relationship and advocated a policy approach based upon a bal-
ance of convenience. This approach has not been regarded as the au-
thoritative test.52

In the Stevedoring Reference® the employees engaged in loading
cargo were clearly essential to the total operation of the transportation
of goods by water. In later cases, activities at varying degrees of re-
moteness® from the core operation have been held to lack the intimate
connection which would bring them within federal jurisdiction. If, for
example, the allegedly connected activity were merely a service or a
convenience peripheral to the federal operation, that would not be
sufficient to rebut the presumption of provincial jurisdiction over la-
bour relations.’® In practice it appears that a three-part procedure is
followed to determine jurisdiction over a particular group of employ-
ees: first, the existence of a federal work or undertaking must be as-
certained;*® secondly, the activity in question must be found to be
integrally part of the federal activity;?” and finally, the employees in
question must be held to be performing that federal work.58

It is evident that the results of the evaluation of the integration of
activities in given cases has not been readily predictable by the parties
to an application before the administrative boards. This may in part
be seen as an inevitable result of the broad, general nature of the test.
The approach demands a sensitive assessment of the functional inter-
. relationship between the federal and the related activities.® An ex-
ample of the application of this general guideline is the resolution by
the courts of questions of jurisdiction regarding employees engaged in
construction work. Construction work, even where related to a federal
work, has been held to be within provincial jurisdiction.®® As a prelim-
inary activity it lacks any truly integrated relationship to the federal
work. By contrast, the subsequent maintenance activities of the federal
facility have been held to be integrated into it as *‘. . .functions essen-
tial to the safe and proper ‘operations of [the federal work]. . .”’.t A
second explanation for the unpredictable nature of decisions on this
important question is the inconsistent way in which labour boards and
courts have applied the test of integration.s?
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An application made by virtue of a statutory right created by la-
bour relations legislation must be made before the Board with the
constitutional jurisdiction to entertain it. If there is doubt as to which
labour relations board has this jurisdiction then the lodging of an ap-
plication with the wrong board is not unlikely. The procedural delays
consequent upon such a misapplication may have serious conse-
quences in the case of an application for certification because of the
volatile nature of labour relations. It might be supposed that where
one Board determines that it lacks jurisdiction, the union need only
file its application with the other board. However, the passage of time
between the initial application to one board and a determination by
that board or the courts that it lacks jurisdiction can be fatal to the
union’s organizational efforts. Changes in personnel through turnover
and changes in attitude on the part of members of the proposed bar-
gaining unit may result in a loss of majority support by the Union.
Moreover, there is no guarantee that a decision by one board that it
lacks jurisdiction will persuade the other board that it has jurisdic-
tion.%

While some boards have expressed their awareness of the problem
of error in selection of a board and attempted to expedite matters,
their remedies are ameliorative rather than curative.® It would appear
timely for serious discussions at the federal-provincial level to deter-
mine the feasibility of interdelegation as a possible solution. It may
well be possible for one board to grant certification in the name of its
federal or provincial counterpart instead of simply transferring the file
to it. It is recognized, however, that there are complex legal and prac-
tical hurdles to be overcome in developing such a scheme.® There is
no uniformity at present between the Canada Labour Code and pro-
vincial legislation in the legal prerequisites for certification. Moreover,
every labour relations board has its own way of determining and de-
scribing the appropriate bargaining unit. It may also be unsuitable to
delegate the right to certify without delegating as well jurisdiction over
the unfair labour practice provisions which protect the right to freedom
of association. These difficulties notwithstanding, it is essential to the
realization of a central policy objective of labour relations legislation,
the fostering of the right of association and collective bargaining, that
a solution be found to the problem of ascertaining constitutional
Jjurisdiction.
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B. PROCEDURAL AND SUBSTANTIVE
JURISDICTION OF THE BOARD

1. Procedural Jurisdiction of the Board

The head office of the Board is fixed by statute in the National
Capital Region. The Board may, however, determine when and where
in Canada it will conduct its business.® The Board has broad jurisdic-
tion to establish its own procedures, being empowered to make regu-
lations setting the rules of procedure for its hearings and those with
respect to applications referred to it.5” Under federal legislation the
decision as to when the parties will be given a hearing upon any ap-
plication for certification lies within the discretion of the Board.®® Spe-
cific powers granted to the Board with respect to the conducting of its
hearings are the power to summon witnesses, to determine the way in
which evidence will be taken and to rule on its admissibility, and to
adjourn and postpone the proceedings.®® The Board is also empowered
to order the holding of a representation vote among the employees
affected by a proceeding before it.” The Board has the power

(m) to abridge or enlarge the time for instituting the proceeding or for
doing any act, filing any document or presenting any evidence in con-
nection with the proceeding.

This power has been narrowly construed by the Supreme Court of
Canada.™

2. Adjudicative Jurisdiction of the Board

The Canada Labour Relations Board is vested with both admin-
istrative and judicial functions, having the power to determine the
rights of the parties by application of legal principles and policy con-
siderations and to issue binding orders. The Board has the power to
determine any question that may arise in proceedings before it, in-
cluding whether a person is an employer or an employee or a member
of a trade union, the appropriateness of a proposed bargaining unit and
whether a collective agreement is in force and who is bound by it.72
The Board is also empowered to fix the date as of which the Board
will determine whether the trade union has the support of a majority
of employees.” The Board may issue interim decisions™ and its orders
and decisions are final and not subject to review except as permitted,
by section 122.7 The jurisdiction of the Board includes the power to
determine the extent of its own jurisdiction™ and the Board has the
power to review, rescind or amend its own orders or decisions.” At
the request of any person or organization affected, and if the Board

12




considers that there is some indication of a likely failure to comply
with an order or decision, or for such other good reason as the Board
may determine, the Board may file such an order or decision with the
Federal Court. Upon filing it will take effect as if it were a judgment
of that court, without any further proceeding.”

3. Substantive Jurisdiction of the Board

The Canada Labour Relations Board exercises its powers and
performs its duties in relation to the matters entrusted to its adminis-
trative responsibility under the Canada Labour Code. The Board thus
exercises jurisdiction over the following important substantive mat-
ters: certification, unfair labour practices, successor rights, technolog-
ical change, unlawful strikes and lockouts, imposition of a first collec-
tive agreement, the duty of fair representation, disclosure of financial
statements, regulation of union hiring hall procedures, access to the
employer’s premises, the duty to bargain in good faith and safety
standards.”™ In the following sections these areas will be examined in
some detail.

(1) Certification

While an employer may voluntarily recognize a trade union as
bargaining agent for its employees, the Canada Labour Code permits
compulsory recognition and the imposition of the bargaining relation-
ship through the process of certification.® If the applicant trade union
satisfies the Board that the majority of the employees in the proposed
bargaining unit wish to be represented by it and that the unit in respect
of which the application is made is appropriate, then the Board has the
duty to certify the applicant.?! It is not necessary for the applicant to
have as members a majority in the unit. The earlier policy of requiring
an applicant trade union to have such a majority at the time of appli-
cation®? has been abandoned in favour of a system which recognizes
trade unions as applicants but does not require initial membership of
a majority of the employees in the union, Nevertheless, if the union
does not have majority membership, then it must receive the support
of the majority of votes cast in a representation vote.®* The Board
must order such a vote if the level of union support is between thirty-
five and fifty percent of the employees in the unit.®* The Board is
empowered to disregard stipulations in the union’s constitution as to
the admission of members if the union’s practice has been to disregard
these criteria of eligibility .5

In determining what unit is appropriate for collective bargaining
the Board may vary the unit requested by the parties.’® Certain
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statutory guidelines are provided, but the Board has a wide discretion
to evolve policy with respect to bargaining units.?” The Board has
authority to declare a single bargaining unit for two or more employers
in the longshoring industry or other industry stipulated by regulation,88

The Board has a duty to consider applications for certification
made during the periods specified in the statute or at such other times
as the Board may consent to0.8° Where a trade union is so influenced
by an employer that its fitness to represent employees is impaired, the
Board has a duty to refuse certification. In this case, voluntary rec-
ognition of a bargaining agent receives no protection under the Canada
Labour Code: a collective agreement in existence between a collusive
union and an employer constitutes no barrier to an application for
certification by another trade union.?® The Board has a duty to refuse
certification to a union which denies membership (by policy or prac-
tice) to any employee in the proposed unit.

In certifying a bargaining agent, the Board vests the agent with
exclusive authority to bargain collectively for the employees of the
defined bargaining unit. If no collective agreement is in force éither
the employer or the trade union can give notice requiring the other
party to commence collective bargaining.?? If a collective agreement
is already in force, the certified bargaining agent is substituted as a
party to it with the right to require the employer to begin collective
bargaining with a view to amending the agreement three months after
the certification.

Just as the Board has a duty to certify an applicant union upon its
meeting certain requirements, so it has the duty to revoke the certifi-
cation at the request of an employee claiming to represent the majority
in the bargaining unit, if the majority no longer wishes that union to
represent them.® The effect of the revocation is to render any existing
collective agreement ineffective as of the date of revocation of certi-
fication or from such later date as the Board considers appropriate %

During the twelve month period ending March 31, 1977, 181
applications for certification were received by the Board.*®

(i) Unfair Practices

An unfair labour practice is a form of conduct which though not
unlawful at common law is prohibited by statute because it permits
either of the parties to thwart the normal functioning of the collective
bargaining process envisaged by statute®” or to render illusory the right
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of association which is a fundamental postulate of the Code.®® The
sanctions seek to protect the rights of trade unions, individual em-
ployees and employers at critical stages of the collective bargaining
process.® An employer is restrained from interfering with the forma-
tion or administration of a trade union or the representation of em-
ployees by a trade union, although the facilitating of union activities,
which does not constitute undue influence, is permitted.®® The em-
ployer may not negotiate a collective agreement with a trade union
that is not the bargaining agent for the unit.!®* The employer is re-
strained from discriminating against employees for involvement in
union activities or for exercising any right created under Part V.02
Prohibited practices include refusal to employ or to continue to em-
ploy, suspension, transfer or laying-off or any discrimination against
any person with regard to employment, pay and work conditions, or
threats of or actual disciplinary action because of union activity. Such
compulsion is likewise prohibited in response to an employee making
disclosures, applications or complaints or giving testimony as provided
for in Part V and to an employee’s exercise of his rights to participate
in a legal strike or to refuse to fulfil the functions of one who is so
participating.0

Prohibitions against failure to comply with the statutory scheme
for collective bargaining are also imposed upon a trade union in its
relations with an employer. Where a trade union is not the bargaining
agent for the unit, it is prohibited from seeking to compel the employer
to enter into collective bargaining or, where a bargaining agent is al-
ready in place, from bargaining or entering into a collective agreement
with respect to that unit.’* A trade union may not interfere with the
formation or administration of an employer’s association.!®® Restraints
are imposed upon a trade union’s intervention in the relations between
employer and employee. Organization activities may not take place at
the work place during working hours, save with the employer’s con-
sent and a union may not require an employer to terminate a person’s
employment because the union has expelled or suspended that person
for reasons other than a failure to pay union dues.'* Certain forms of
conduct by a trade union towards an employee are prohibited as unfair
labour practices. A trade union may not discriminate against an em-
ployee in the application of union disciplinary standards or of its mem-
bership eligibility rules, or penalize the employee for refusing to con-
travene Part V.1 The employee’s freedom to testify, make disclosures,
applications or complaints under Part V is protected by the prohibition
of a trade union’s imposition of sanctions in the form of expulsion or
suspension from union membership, or disciplinary action.'® A gen-
eral prohibition is placed upon the exercise by any person of compul-
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sion to force an employee to become or refrain from becoming a mem-
ber of a trade union.!%

The Board has exclusive jurisdiction to hear and deal with unfair
labour practice complaints which allege violations of sections 148, 184
and 185.1° However, it would appear that prosecution is available for
violations of sections 136.1, 124(4), 161.1 and 186. A complainant must
make a complaint in writing not later than ninety days from the day
of his actual or deemed knowledge of the facts giving rise to the com-
plaint.’* A complainant must first exhaust any grievance or appeal
procedure established for that purpose. If, where a grievance proce-
dure was available, a trade union has dealt with a complaint in an
unsatisfactory or dilatory way!!2, or if the Board is of the opinion that
a complaint of expulsion or suspension from a union should be dealt
with expeditiously or that the grievance procedure was not made ac-
cessible, then the Board may hear the complaint.'® The Board’s ju-
risdiction to hear complaints of employer and trade union unfair labour
practices with respect to interference with the statutory bargaining
relationship™* is subject to the Minister’s consent.!15

The sanctions available to the Board are wide. They are designed
to enable the Board to restore the situation in the workplace to that
existing prior to the offending activity. The Board is empowered to
make orders requiring compliance with sections 184, 185 and 186, and
may in addition order the employer to reinstate or compensate the
employee and rescind disciplinary action.!''® A trade union may be
required to reinstate or admit an employee as a member or to rescind
disciplinary action and pay compensation."'” In addition to the specific
orders it is authorized to make, the Board may require the doing or
the abstention from doing anything that it is equitable to require of an
employer or a trade union to remedy or counteract any consequence

- of a failure to comply that frustrates the objectives of Part V.11

Unfair practices constitute a major aspect of the Board’s work.,
During the twelve month period ended March 31, 1977, seventy-one
applications were received.!®

(iii) Successor Rights and Obligations!2°

The Canada Labour Code makes provision for the protection of
negotiating rights acquired through certification or a collective agree-
ment, in the event of union reorganization, including a transfer of
jurisdiction, or the disposition by the employer of his business in whole
or in part. The Code provides that the successor trade union may be
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deemed to have acquired the rights of its predecessor, and empowers
the Canada Labour Relations Board to determine any question con-
cerning the acquisition of such rights. The Board may make inquiries
and conduct representation votes.!?! In the event of the sale of a busi-
ness,'?? the right of the trade union to represent employees in the unit
affected, to continue an application for certification and to bind the
purchaser of the business to an existing collective agreement are main-
tained by the legislation.* The Board has a wide discretion, when the
sale results in the intermingling of employees, to re-define bargaining
units, determine the identity of bargaining agents and to amend the
certification and the description of the bargaining unit in the collective
agreement.'?* The Board’s jurisdiction in this matter is widely defined
and extends to the determination of any question as to whether a sale
of a business has taken place and to the identity of the purchaser.!?
The Board received three such applications during the period April 1,
1976 to March 31, 1977.126

(iv) Technological Change

Provisions were enacted in the Canada Labour Code to ensure
that employees should not bear the burden of that industrial conversion
from which society as a whole benefits.!?” Technological change is
defined in the Code as the introduction by the employer of ‘‘equipment
or material of a different nature or kind than that previously utilized
by him. . .”, together with **. . .a change in the manner in which the
employer carries on the work. . .that is directly related to the intro-
duction of that equipment or material.’’**® Where the parties have not
made provision for the effects of technological change upon the em-
ployees, or stipulated that the mandatory provisions in the Code will
not apply,'?® then the statute provides for procedures for the revision
of the collective agreement in force between the parties. An employer
bound by a collective agreement who proposes to make technological
changes likely to affect the terms, conditions or security of employ-
ment of a ‘““significant number of his employees’, must give notice of
his intentions.!*® Within thirty days of the receipt of such a notice, the
bargaining agent may apply to the Board for an order granting leave
to serve notice on the employer to commence collective bargaining.!3!
If the employer fails to give notice, upon any application by the bar-
gaining agent within thirty days of deemed or actual notice of the
changes to be made, section 151 gives the Board jurisdiction to deter-
mine whether the employer was under an obligation to give notice and
if he was to order the employer not to proceed with the change for a
period not to exceed ninety days. The Board’s powers under section
151 include the making of orders for the reinstatement of employees
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displaced by the changes and the reimbursement of their consequent
losses.1®2 Where an employer has given notice under section 150 or
where the Board has made an order under section 151, the Board may
grant leave to the union to serve notice to commence collective bar-
gaining.!3 The effect of such leave is that technological change is sus-
pended until collective bargaining results in a new agreement or the
right to strike or lockout is acquired.!* The jurisdiction of the Board
in relation to technological change includes broad powers of adjudi-
cation and the authority to order the employer to refrain from under-
taking certain types of action with respect to the operation of his busi-
ness and to perform certain positive acts with respect to the employees.

Applications for orders under section 151 have been infrequent.
Three applications made in 1973 were rejected; two made in 1974 were
withdrawn. One application in 1975 was withdrawn. A second one was
made in 1975 and one in 1976, both of which were rejected, and of the
two submitted in 1977, both were withdrawn. No applications have
been made in 1978.135

(v) Strikes or Lockouts

The prohibition against strikes and lockouts during the term of the
collective agreement and the prohibition of strikes over jurisdictional
or recognition issues or over the application or interpretation of col-
lective agreemnents has been a policy of federal legislation since 1944136
The powers of the Board in relation to illegal strikes and lockouts has
been significantly increased by recent amendments to the Canada La-
bour Code .*¥"

The Code provides that no trade union shall declare or authorize
a strike and no employer shall cause or declare a lockout until either
party has given timely notice to bargain collectively and, the parties
‘having failed to reach agreement, seven days have elapsed since the
mandatory conciliation procedures have been exhausted.’®® An em-
ployee is prohibited from participating in a strike unless he is a member
of the bargaining unit in respect of which notice to bargain has been
given.!® Earlier legislation provided for prosecution, with the Minis-
ter’s consent, for failure to comply with these provisions?’. Recog-
nition of the inadequacy of monetary penalties to secure the imple-
mentation of policy in this area prompted the conferring upon the
Board of jurisdiction over more effective sanctions.!*! The aggrieved
party may make application to the Board for a declaration of the ille-
gality of a strike or lockout, and the Board, after permitting the re-
spondent to be heard on the application, may order the offending party
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to cease committing the act complained of.!4? In effect, Parliament has
conferred upon the Board a jurisdiction to grant orders formerly avail-
able only from the superior Courts.!*? In making an order the Board
has the power to formulate it in such terms as are considered necessary
and sufficient for the period of time considered appropriate. Upon
application by a party, the Board may vary or revoke an order.!% The
illegal strike or lockout remains an offence punishable upon summary
conviction,'® but the jurisdiction of the Minister over consent to pros-
ecute has been transferred to the Board.'*¢ Although there were only
eight applications for such orders for the twelve month period ending
March 31, 1977, this is a likely area of increased Board activity in the
future. v’

(vi) Imposition of a First Collective Agreement

The Board has recently acquired jurisdiction to intervene under
certain circumstances in a material way in the process of negotiation
of a first collective agreement. If the parties have failed to reach agree-
ment during collective bargaining and the provisions for conciliation
have been complied with, the Minister may direct the Board to inquire
into the dispute, if the parties have never concluded between them a
collective agreement. If the Board considers it advisable, it is empow-
ered to settle the terms and conditions of the collective agreement
between the parties.!*® Guidelines are provided for the Board in the
exercise of its new jurisdiction. The Board is required to conduct a
hearing. The Board may consider the good faith of the parties, when
attempting to reach agreement prior to the Board’s intervention, and
any matter which will assist it in arriving at fair and reasonable terms
and conditions.'*® In inviting the Board to take account of collective
agreements in force in similar sectors of employment, Parliament has
opened the way for the Board’s performing the function of interest
arbitration,'® in addition to its adjudicative function. The fixing of the
actual terms of the collective agreement is normally left to the bar-
gaining powers of the parties.!

(vi) Trade Union Accountability to the Employee

Recent amendments have increased the degree of accountability
of a trade union of the bargaining unit. Jurisdiction over a trade union’s
failure to fulfil its new statutory obligations has been vested in the
Canada Labour Relations Board.
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(@) The Duty of Fair Représentation

The Board has jurisdiction to hear complaints that a trade union
has failed to comply with the statutory duty imposed upon a bargaining
‘agent to represent fairly and without discrimination all employees in
the bargaining unit.’* The Board’s new jurisdiction over the duty of
fair representation is indicative of the growing power of the Board to
intervene in the internal affairs of a trade union in the interests of the
individual employee.!”® The Board has authority to make an order
obliging a union to fulfil its duty by taking and carrying on, on behalf
of the employee or assisting him in so doing, such action as should
have been taken.'® The Board may also consent to the prosecution of
a trade union for failure to fulfil its obligation.!5"

(b) Disclosure of Financial Statements

The Board has jurisdiction to order a trade union'*® to file with
the Board a financial statement upon a complaint by a member that he
has been denied access to an accurate financial statement of the
union’s affairs.*s”

(c) Hiring Halls

If a collective agreement provides for the referral by a trade union
of employees to employment, the union must apply without discrimi-
nation the rules established for such referrals. The rules must be con-
spicuously displayed.'®® If a trade union has failed to establish such
rules the Board has jurisdiction to deal with the matter as an unfair
practice.1%?

(viii) Access to the Employer’s Premises

The Board has the power to make an order granting trade union
representatives access to employees living in an isolated location upon
premises, whether owned or controlled by the employer or someone
else, if such access would be the only practical way to permit solici-
tation of union membership or the negotiation or administration of a
collective agreement.'®® Four such applications were made during the
period April 1, 1976 to March 31, 1977.16

(ix) The Duty to Bargain in Good Faith

Both the trade union and employer are under a duty to bargain in
good faith and to make every reasonable effort to enter into a collective
agreement once notice to bargain collectively has been duly given.162
The employer is forbidden to alter rates of pay, conditions of work or
any right or privilege without the consent of the bargaining agent until
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the right to strike or lockout is acquired.!®® The Board has jurisdiction
to hear and determine complaints of failure to fulfil these duties: the
Board may assist the parties to settle or make orders for compliance, 164
The Board may also require the compensation of any employee for
losses suffered by changes in working conditions or remuneration. 163

(x) Safety Standards

The jurisdiction of the Canada Labour Relations Board, though
an expanding one, was restricted to Part V of the Code until 1978.
However, the Board is now empowered to exercise an appellate and
review function with respect to the decisions of safety officers under
Part IV dealing with safety standards in the work place. An employee
may require a safety officer to refer a decision that a place or piece of
equipment does not constitute an imminent danger, to the Board.!6¢
The Board is under a duty to inquire into the circumstances and rea-
sons for the decision summarily and expeditiously. The Board may
confirm the decision or make any direction it considers appropriate,
including the discontinuation of the use of the place or equipment in
question.'®”-The Board has authority to review a decision by a safety
officer that a place or thing constitutes a source of imminent danger
upon the request of the operator of the place or equipment.i® It is an
offence for an employer to penalize an employee who requires a safety
officer to refer his decision to the Board and the Board has jurisdiction
to hear and deal with a complaint against an employer who contra-
venes.'®® A single member of the Board is competent to hear and dis-
pose of any complaint or reference in virtue of Part IV.170

The Board and its officers do not have any claim to expertise in
the area of safety. Moreover, applications in this area could come from
non-union as well as unionized employers. The Board has no ongoing
relationship or familiarity with employers in the federal sector whose
employees are not organized and did not solicit the transfer to it of
authority over safety matters. It is therefore difficult to understand
why Parliament assigned this function to the Board. Perhaps the reason
is that no other existing federal body was any better suited to do
the job.
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CHAPTER TWO

Composition of the Board

I. THE BOARD MEMBERS

The Canada Labour Relations Board presently consists of a Chair-
man, two Vice-Chairmen, and six other members. The Code permits
the Governor in Council to appoint three additional Vice-Chairmen
and two additional other members.!”™ The Chairman and Vice-Chair-
men are appointed for terms not exceeding ten years; the term of
members is five years.!”? The only statutory qualifications are that the
member be a Canadian citizen, not hold any other job or office which
provides remuneration to him and be less than 70 years of age.!™ In
practice, the persons appointed to these positions have a broad range
of experience in labour management relations. The Chairman, Marc
LaPointe, Q.C., is a lawyer with extensive teaching and practical ex-
perience representing trade unions. Both Vice-Chairmen, James Dor-
sey and Claude Foisy, are lawyers. Mr. Dorsey’s experience includes
working with the British Columbia Labour Relations Board as a legal
assistant to the Chairman and the practice of labour law representing
both trade unions and employers. Mr, Foisy was a member of a Mont-
real law firm and has a wide range of experience representing employ-
ers in labour matters. The six members of the Board, five of whom
are non-lawyers, all have experience in labour relations either in man-
agement or in the trade union movement.

Unlike many labour relations boards, the Canada Labour Rela-
tions Board does not consider its members individually representative
of management or employee interests. Panels are not arranged to have’
the Chairman or a Vice-Chairman sit with one member with a trade
union background and one with a management background. Rather,
the members are considered by the Board to be non-partisan from the
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time they are appointed to the Board. This is consistent with the rec-
ommendations of the Woods Task Force.!™

While the members of the Board are indeed non-partisan, there
are distinct advantages to the more conventional tripartite Board,
made up of a neutral Chairman and Vice-Chairmen, and an equal num-
ber of members from management and labour, which members would
be serving in a part-time capacity:

1. By remaining part of the industrial relations community, such
members would provide a good means of communication —
they can both provide input to the Board concerning com-
munity reaction to Board policy and explain to their com-
munity the sense of the Board’s policies.’”™ This can only
enhance the reputation of the Board with its clients.

2. This would permit the appointment of a larger number of per-
sons and would mean that a broader range of backgrounds
would be represented on the Board.

3. A larger number of members would better enable the Board
to react quickly to applications of an emergency nature,

4. Where the members are perceived by the parties as repre-
sentative, they can play a useful mediatory role when the need
for this arises in the course of a hearing.

Would there be more partisanship as a result? This is not the
experience elsewhere. According to the former Chairman of the British
Columbia Labour Relations Board:

In the two years of its existence, our Board has been remarkably free of
ideological posturing. Some of the most fundamental issues in labour
policy under the Code have been addressed seriously, on the merits, and
a Board position adopted in unanimous 18-member judgments. On sev-
eral occasions, members have astonished themselves — although not me
— in the Board decisions they have signed. It has been graphically dem-
onstrated that tenured judges have no monopoly on impartial disposition
of emotion-laden legal disputes.'”®

The Chairman of the Nova Scotia Labour Relations Board has had the
same experience.!”?

It is therefore recommended that the Code be amended to provide
Jor a larger number of members, consisting of equal representation
from management and the labour movement. It is further recom-
mended that the present prohibition against earnings from other
sources be abolished for part-time members. 178
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Another issue for consideration is the wisdom of the statutory
requirement that all adjudicative decisions be made by three persons,
one of whom must be the Chairman or a Vice-Chairman.'”® There is
no doubt that in many cases where there is a serious factual or legal
dispute, the three person quorum is ideal. The person chairing the
panel receives real assistance from the rest of the panel in assessing
the credibility of witnesses, in discussing the policy implications of
possible legal conclusions, and in fashioning the appropriate remedy.
Moreover, it is recommended that there be increased activity on the
part of Board members in assisting the parties to resolve a dispute.

But that does not mean that a three person panel is necessary in
every case. There are many cases of a routine nature that do not
require three persons to adjudicate on them. For example, many ap-
plications for certification, or for amendment of a certification because
of a trade union change of name, are unopposed. Yet, those cases
await adjudication until there are three persons available for a meeting.
Another concern is in the area of unlawful strike or lockout complaints.
If such complaints are not settled, they often demand immediate ad-
judication. Because Board members may be involved in hearings in
other parts of the country, or because available members do not speak
the language of the parties, it could be extremely difficult to arrange
such a hearing on short notice. In such circumstances, the Board
should have the ability to appoint the Chairman or Vice-Chairman to
hear the case alone. This would provide the Board with a considerable
measure of flexibility and better enable it to meet the needs of the
parties.

Certain decisions should continue to require a quorum of three
persons. For example, an application under section 119 for reconsi-
deration of a Board decision does not usually require urgent disposi-
tion. Given that judicial review is available only in restricted circum-
stances under the 1978 amendments to the Code,'®® such an application
merits consideration by a quorum of three.

The Board’s clients, employers and unions, commonly agree to
arbitration of grievances under collective agreements by single arbi-
trators. There should therefore be general acceptance of adjudication
by a single Board member in certain circumstances. It is therefore
recommended that the Code be amended to provide that the Chairman
or a Vice-Chairman can constitute a quorum for the purpose of ad-
Jjudicating on certain matters, such as in the case of an unopposed
application, or where relief is requested from a lockout or an unlawful
strike.
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II. . SUPPORT STAFF

The Chairman is the Chief Executive Officer of the Board. Apart
from his role in adjudication (shared with the Vice-Chairmen and other
members) he is also responsible for the organization as a whole. Three
divisions are responsible to the Chairman for their operation: Admin-
istration, Operations and the Registry. The current organization chart
demonstrates the present structure. '

A. GENERAL DESCRIPTION OF THE FUNCTIONS
OF THE FOUR DIVISIONS

1. Ezxecutive

The Executive (the Chairman, Vice-Chairman and members) is
responsible for adjudication including the holding of in camera and
public hearings, the making of orders and the drafting of reasons for
judgment. The Chairman is also the Chief Executive Officer who re-
tains in practice a final decision-making power with respect to the in-
ternal activities of the Canadian Labour Relations Board. '

2. Administration

The Administration is responsible for personnel matters, including
job classification and hiring, financial matters and the management of
supplies and equipment. It provides word processing, copying and
messenger services, books hearing rooms, hires recording services,
arranges for translation services and acts as the liaison between the
Board and the Treasury Board. The orientation of the administrative
division of the Board is toward the broader, generalized public service.
Its staff’s career expectations do not lic within the Board, its method
of devising job classifications corresponds to public service categories
and its personnel are seen as interchangeable with those in any other
division of the public service. They are not involved with the particular
function of the Board, namely labour relations and collective bar-

gaining.
3. Operations

Operations is concerned with the processing of applications to the
Board prior to disposition by the Board of the application. It is re-
sponsible for the holding of investigations, the making of reports, the
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transmission of correspondence and documents to the parties and the
preparation and completeness of a file so that the Board may proceed
to adjudication on an application.

4. Registry

The Registry is the repository of the files, the original receiver of
all correspondence coming to the Board with respect to applications
and the dispatcher of such communications to the parties. Within its
area of responsibility are information and publications services, the
library, the clerks to the Board, the compilation of statistics on the
Board’s work, and the preparation of agendas for hearings.

B. PERSONNEL AND FUNCTIONS

As much of the work directly related to the processing of appli-
cations is performed by Operations and the Registry, the functions of
the more instrumental personnel in these divisions will be described
in some detail.

1. The Secretary-Registrar’s Division or Registry

The Secretary-Registrar is responsible to the Chairman for the
operation of the Registry. He supervises the functions performed by
his subordinates, signs all correspondence, makes staffing recommen-
dations and draws up the budget for the Registry. In the absence of
the Board’s legal counsel he has been responsible for preparing the
record for review in the Federal Court, including the filing of formal
notice to participate on instructions from the Board. Briefing of coun-
sel, however, is done by the Chairman or a Vice-Chairman.

The Chief of Board Services acts as Registrar when necessary,
assigns clerks to the Board to public hearings and in camera deliber-
ations meetings of the Board, draws up the agenda of in camera meet-
ings, and schedules in camera and public hearings on instruction from
the Chairman or a Vice-Chairman. He is responsible for compiling
statistics for the monthly and annual reports and the compilation of
performance statistics for the Treasury Board. He is also responsible
for the Library and Publicity and Information services.

The Application Processing Officer vets applications received to
ensure that they meet the requirements established by the Code and
the regulations, notifies the parties of the reception of an application
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and adds any additional information he thinks may be useful to the
regional labout relations officer appointed to investigate the applica-
tion. His activities are described in more detail in Chapter Three.

The Clerk in Charge of Registry is responsible for the stamping
and registration of mail, the opening and maintenance of the original
file, receiving incoming mail, attaching it to the file it concerns, dis-
patching it to the labour relations officer and ensuring that copies of
it are made for other Board personnel.

The Clerk Computing Performance Reports charts the days taken
at various stages of the processing operation. This work began with
the fiscal year 1976-77.

The Clerks to the Board attend in camera meetings and public
hearings. At present there are two permanent clerks and one filling in.
The Chairman would like to have two fully bilingual senior clerks
based at headquarters who could prepare more detailed minutes, The
clerks prepare lists of pertinent documents, indicating which have been
sent to the parties. They prepare statements of facts for hearings.
During public hearings, they are responsible for exhibits filed, copying
of documents, the taking of brief minutes, the recording of orders, and
the explanation of any Board question on the file. After the hearing
they are responsible for issuing orders made by the Board.

2. Operations

The Director of Operations co-ordinates the overall efforts of Op-
erations in headquarters and the regions. He is responsible for planning
and policy and advises the Board on these. He distributes the workload
and oversees the processing, inquiring into delays, and the progress
of an application.

The Deputy Director (East) supervises the labour relations officers
in the Eastern Division and headquarters, appoints a headquarters of-
ficer to an application and consults with the regional supervisor in the
appointment of a regional labour relations officer. He is the line of
communication between Eastern Division labour relations officers and
the Board and inspects all correspondence and reports emanating from
labour relations officers in eastern Canada.

The Deputy Director (West) performs a similar role for the West-
ern Division.
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The Specialist, Unfair Labour Practices (Operations) treats unfair
labour practices unlike all other applications. The Board has appointed
a Specialist, Unfair Labour Practices who is responsible for the entire
processing of a complaint. He decides whether a settlement will be
attempted or whether the case should proceed directly to a hearing.
He advises the Board upon the complaint and supervises the efforts
of the officer to settle. Regional investigating officers deal with him,
rather than their supervisors, in handling unfair labour practice com-
plaints.

Labour Relations Officer (Headquarters) processes the applica-
tion after vetting and handles the correspondence and the transmission
of documents and receives the investigation report prepared by re-
gional labour relations officers.

Labour Relations Officer (Regional) conducts an investigation
with respect to an application received and writes a report to the
Board. With respect to applications for certification, he sends the letter
of understanding to the parties to clarify their position on the bargain-
ing unit. Where the investigation is done at headquarters, the head-
quarters officer will also be the investigation officer. He also attempts
to settle unfair labour practice complaints where appropriate.

Officers have a wide range of other functions. They are the only
representatives of the Board that many of the Board’s clients ever
meet. Officers must therefore be familiar with the Board’s procedure
and jurisprudence. They are often called upon to explain Board policy
or to assist in the preparation of an application.

The Board’s officers are to be commended for some of the infor-
mal work they do. For example, when Parliament passed the 1978
amendments to Part V, but before the amendments were proclaimed,
the officer in the Atlantic region had several meetings with certain
unions he felt might be affected by new provisions concerning hiring
halls. His purpose was to render what assistance he could in correcting
potential violations of the new provisions. The Western Region’s of-
ficers have made a particular effort to become familiar with the unique
problems faced by the construction industry and building trade unions
in the Yukon.

Board Counsel prepares the case-book in connection with cases
before the Federal Court, and in general, gives legal opinions.
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C. THE APPOINTMENT OF LABOUR
RELATIONS OFFICERS '

Educational background is not the most important criterion in
selecting labour relations officers. What is required is an energetic,
bright, perceptive, analytical person. Though experience is an asset,
these latter qualities may override it. It is apparently difficult to find
people with Board experience. Appointments are through Public Serv-
ice competition and there has been a tendency to open them only to
internal competition because of overstaffing in other sections of the
Public Service. No special effort is made to give equal representation
to labour and management in these appointments.

Labour Relations Officers are the first direct link between the
Board and the public and it is essential that they be seen as responsive,
accessible, energetic, concerned and professionally competent. The
effectiveness of the work done on behalf of the Board by its labour
relations officers may significantly affect the Board’s effectiveness in
fulfilling its mandate.

In general, the Board’s staffing needs are not perceived as dlffer-
ent from those of other government departments or agencies. There
is a presumption of interchangeability of officers. Many appointees are
public servants from federal departments with an emphasis upon the
Department of Labour. This trend will apparently increase because of
the policy of appointment through internal competition. The demands
made upon a labour relations officer require that he have exposure to
the realities of the industrial relations scene and a taste for that kind
of experience. The demands made upon an officer whose function is
primarily investigatory are that he have an inquiring mind, ask ques-
tions and have a personal interest in the matter. The role of the officer
in unfair labour practices also requires skills in mediation. If officers
are to play a broader role in the future'®! then expertise in the real
work of labour relations must be sought in officers: persons with a
genuine feeling for labour relations who seek frequent day by day.
involvement with this world must be sought as officers if the Board is
to be effective as its jurisdiction and range of functions are increased.

D. RECOMMENDATIONS

FOR THE ORGANIZATION OF THE CANADA
- LABOUR RELATIONS BOARD

The Board needs a smple flexible organization ﬁnely tuned to the
needs of the work of the Board. The organization must be conducive
to the attainment of the objectives of thoroughness and rapid process-
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ing and adjudication. The present divisions, Administration, Opera-
tions and Registry, reflect organizational patterns typical of large pub-
lic service departments. Classifications of positions within the Board
are done within Administration according to public service concepts;
Administration itself is somewhat isolated from the work actually done
by the Board and orients its approach and career prospects to the
wider public service. Since the creation of the new independent Can-
ada Labour Relations Board in 1973 there have been continual at-
tempts to create a more effective internal organization for the Board.
Both a continual expansion of jurisdiction and the novelty of the Board
have confronted the internal organization with problems of structuring
to meet the challenge. The process has been marked by continual
minor changes and shifting of duties between individuals. A cumber-
some overall structure with isolated units within it cannot be seen as
a final solution. The existence of three divisions responsible to the
Executive has an inbuilt tendency to cause Board personnel to divide
each activity into stages corresponding to the three existing divisions.
An examination of the flow chart in the appendix will show how fre-
quently the processing moves from one division to the other. The
disadvantage of this is that not only are there superfluous extra steps,
but there is also time lost each time the processing goes into another
division because there it mingles with the other work of the new di-
vision and must take its place within the priorities of that division.

Each division feels a responsibility for its own phase of the op-
eration but no one division controls the time taken or the quality of
the work. No one has final responsibility and control over time-sen-
sitive materials. While the Director of Operations is responsible for
the flow of work through Operations, he has no control over the flow
of work through Registry or Administration, who both intervene fre-
quently in the processing.

A further serious probiem is the absence of any one individual
reporting to the Chairman to take responsibility for structural modifi-
cation. The pattern of re-organization to date has been one of continual
minor modifications, reluctance to delegate responsibility for work and
the assignment of persons left behind by such tinkering to special proj-
ects. These special projects are then seen to require additional staff,
assistants to the person in charge. The overall picture is one of prolif-
eration of personnel and elaboration upon a structure. That the Board
functions as well as it does is a credit to the flexibility and coopera-
tiveness of the persons working within it. As the Chief Executive Of-
ficer, the Chairman is responsible for internal organization, in addition
to his adjudicative function. It is unlikely that he would have the time
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to devote to the systematic management of the organization. Senior
staff bring problems to his attention from time to time, or he himself
may note a particular need, but there is no one who has the authority
or time to devote to a systematic and continuing assessment of the
organization based upon the needs of the work flow through the Board.

Recommendations for changes in processing have been made in
the section dealing with that subject. While these may be useful in
themselves or in the context of the existing structure they are not seen
as a remedy for the basic organizational problems.

What appears to be clear is that it is essential to provide the
Chairman with one person responsible for the administration of the
Board. The functions of such a person would include the devising of
an organization which is particularly suited to the needs of the Board.
His position should be a senior one. His would be the responsibility
for continual monitoring and evaluation of the effectiveness of the
existing organization: if changes were made, they would be in response
to the overall work flow of the Board. He would establish guidelines
as to the deadlines to be met in respect of all phases of the processing,
including the drafting and issuing of decisions, to meet the require-
ments for rapid processing. To that extent he would be monitoring
applications even when they are in the care of a Vice-Chairman, await-
ing decision.

An immediate recommendation is the unification of the tripartite
divisions of Administration, Operations and Registry into one Secre-
tariat to serve the Executive. The person in charge of this Secretariat
could proceed from this point to re-organize a more simple, flexible
division of responsibility within this framework.
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CHAPTER THREE

Board Procedures

The creating and fostering of public confidence in a labour rela-
tions board depends in large measure on the quality and promptness
of its decisions. Procedures adopted by a board have much to do with
both attributes. It is essential that these procedures are efficient and
result in the board having sufficient information to make a reasoned
decision.

This chapter is an analysis of the Board’s procedure in handling
an application, from receipt of it to publication of the eventual deci-
sion. Although the procedure of the Board is described in a step-by-
step fashion, it is important that these steps be considered merely the
individual elements of a unitary decision-making process: the relation-
ship between the steps must be continually synchronized. It makes
little sense to foster artificial distinctions between the steps prepara-
tory to adjudication and, adjudication itself.

There are exceptions to the procedures typically followed by the
Board in handling applications which will be dealt with separately.
First, the Vancouver regional office has been given much more auton-
omy than the other regional offices. The Vancouver office has almost
complete responsibility for applications from its area, up to adjudica-
tion. Second, unfair labour practice complaints and complaints of un-
lawful strikes and lockouts are processed differently.

I. RECEPTION OF APPLICATIONS

A. APPLICATIONS TO THE OTTAWA OFFICE

Every application to the Board’s Ottawa office (except unfair la-
bour practices and strike and lockout allegations) undergoes the same
time-consuming procedure. It is received in the mail room and
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delivered by messenger to the Registry. The Registry date stamps the
application and forwards it to the copy room. Some six copies are
made: one for the Chairman, one for the Vice-Chairman, two which
are kept in separate files for the two members who may eventually be
considering the case, and two for the master and duplicate master file.
The application is then delivered to the Application Processing Officer.
This officer performs the ‘‘vetting’’ function — he checks the appli-
cation to determine that it complies with the requirements of the Code
and the regulations. He also notes in the file any background infor-
mation, relevant Board decisions, or other comments based on his
experience. He then passes the file and a vetting sheet to the Secretary
Registrar, who in turn checks the work of the Application Processing
Officer. If everything is in order, he signs the -vetting sheet. If an
application is considered not to fulfil the statutory requirements, the
matter is discussed with the Chairman or a Vice-Chairman.

Once the application has been vetted and approved by the Sec-
retary Registrar, it goes to the Operations Division, Senior personnel
in Operations appoint a headquarters officer and an officer in the re-
gion from which the application emanated. If the region has an office
with more than one labour relations officer (Montreal, Toronto and
Vancouver), the regional office will be contacted to determine which
officer it would be most suitable to appoint. This decision is based on
the nature of the case and the abilities and workload of the officers.

The function of the headquarters officer is to attend to the han-
dling of all documentation and correspondence in connection with the
file. The regional officer’s task is to investigate the application and to
make a report. However, all written interventions and replies are made
directly to the headquarters officer. The headquarters officer also
checks the regional officer’s report and advises the regional officer if
there is any apparent discrepancy or oversight in it.

Occasionally, Operations will not appoint an officer. For example,
aroutine application by a trade union to amend a certification to reflect
a change in the trade union’s name or an application asking the Board
to reconsider a decision it has already made will often not call for the
appointment of an officer. '

Once the officers’ names have been determined, the application
is returned to the Application Processing Officer. He then has the Reg-
istry open a file. Next he proceeds to prepare routine correspondence
acknowledging receipt of the application and transmitting a copy of
the application to the respondent. If the application affects employees,

34




he also prepares a notice for posting at their place of employment.
These documents are forwarded to the word processing section. This
area is another source of delay. Materials which are destined for ex-
ternal communication arrive in the pool and are mingled with work
from other sources. The supervisor fills out requisitions and allocates
the work. When the routine correspondence is typed, it is checked by
the supervisor in word processing and returned to the Application
Processing Officer. The letters are prepared for the signature of the
Secretary Registrar, This function has presently been delegated to the
Application Processing Officer.

The typed letters are then taken to the copy room for photo-
copying. When this has taken place, the correspondence is placed in
the mail.

This initial procedure consumes between two and four days.

B. APPLICATIONS TO THE VANCOUVER OFFICE

A limited amount of decentralization has taken place with respect
to the Vancouver regional office of the Board. Applications emanating
from British Columbia, Alberta, the Yukon and the western part of the
Northwest Territories are filed in Vancouver. As well, for purposes of
convenience, applications from the Service, Office and Retail Work-
ers’ Union of Canada and the Office and Technical Employees Union
which emanate from Thunder Bay or anywhere west of Thunder Bay
are also filed in Vancouver. At that point an officer in the Vancouver
office checks the application for compliance with the Code and regu-
lations. He also transmits a copy of the application by telex to Ottawa,
where the application is vetted by the Application Processing Officer.
A headquarters officer is appointed and the Vancouver office is
advised as soon as these procedures have been completed. At that
point, the Vancouver officer prepares and transmits the routine
correspondence and the notice to employees. All submissions from the
parties are sent to the Vancouver office and transmitted by it.

The Vancouver office, doubtless due to its size, has not developed
the formality of procedure characteristic of the Ottawa office. The
workload usually permits processing in a short period of time. Appli-
cations sent by Vancouver to Ottawa for vetting are received back
sometimes on the same day but, more often, one or two days later.
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C. APPLICATIONS CONCERNING UNFAIR
LABOUR PRACTICES AND UNLAWFUL
STRIKES AND LOCKOUTS

There are compelling reasons for ensuring that there is no delay
in the processing of unfair labour practice complaints. As discussed in
Chapter One, the unfair labour practice provisions protect employee
freedom of association. The prompt enforcement of these provisions
is fundamental to the attainment of the Board’s objectives. Moreover, -
many unfair labour practice complaints allege unlawful termination. It
goes without saying that such an application should be treated as a
priority. Similarly, an unlawful strike or lockout has an immediately
adverse effect on the employer, the employees and the public. Such
an application also demands immediate attention. The Board has there-
fore implemented more streamlined procedures for the processing of
such applications.

When unfair labour practice complaints are received, the original
complaint is date stamped and brought directly to the Head, Unfair
Labour Practices. He checks it for compliance with the procedural
requirements of the Code and regulations. However, if there is an
element of urgency — for example if unlawful termination is alleged
and there is a continuing loss of income — the application will be
processed despite technical deficiencies and these deficiencies are
remedied later. The Head, Unfair Labour Practices then appoints a
regional officer unless it appears unnecessary. All of this is done im-
mediately. There is no division of responsibility between Registry and
Operations; the chain of command is replaced by a team.

At this carly stage the Head sometimes obtains a hearing date
from the Chairman or a Vice-Chairman. This will ensure that the mat-
ter will be decided as quickly as possible. As well, the mere fact that
a hearing has been scheduled may assist the Labour Relations Officer
in his efforts to bring about a settlement.

The same expeditious treatment is accorded to complaints of an
unlawful strike or lockout. In fact, the Board will act on an application
received by telephone. The Head, Unfair Labour Practices in such
cases usually informs the Chairman or a Vice-Chairman of the exist-

ence of the complaint so that, if necessary, a hearing can be arranged
immediately.
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D. RECOMMENDATIONS

That the Board’s procedure in processing applications received
works as well as it does is a credit to the ability of the Board’s per-
sonnel. The procedure is characterized by duplication and delay. Much
of the awkwardness can be traced to the fact that Operations and
Registry are separate departments and function that way. Secondly,
the ‘‘assembly line”’ method of processing appears to be ill-suited to
the Board’s needs. Too many persons must become familiar with each
file. The many persons responsible for some step in the processing of
an incoming application have other duties as well. Therefore, each
time the application reaches a particular person’s desk, it becomes
intermingled with other work and takes its place on that person’s list
of priorities. Thirdly, there is, in our view, too much checking of other
people’s work and not enough delegation of authority.

It has already been observed that Operations and Registry should
not be separate divisions.!82 However, in addition, it is recommended
that when an application is received by the Board’s Ottawa office, a
particular officer should be immediately designated to deal with it.
This officer should have overall responsibility for opening a file, check-
ing or vetting the application, preparing the routine correspondence
and documentation in connection with it and dispatching the necessary
material to the regional labour relations officer. This officer would
continue to monitor the file and do what the headquarters officer now
does. It is also recommended that this officer sign the correspondence
to the parties. In that way, if one of the parties has an inquiry con-
cerning the status of the application, he knows whom to contact and
can expect ready answers. The selection of an officer could be based
on the type of application. Thus, officers could acquire expertise in
particular sections of the Code and perform more effectively.

No reason can be seen for concluding that the type of streamlined
procedures already adopted for unfair labour practices would not be
just as feasible for other applications. In light of the experience and
ability of Board personnel in Operations and the Registry, we do not
think there would be any significant loss of overall accuracy if much
of the checking of the work of others were eliminated.

The volume of work processed by the Board is not so great that
the less formal procedures recommended here are impractical. During
the five month period from April 1, 1978 to August 31, 1978, 256 ap-
plications of all types were received by the Board. Of these, 73 were
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from the Pacific region and most of that latter number were processed
in Vancouver. Thirty-eight applications were unfair labour practice
complaints which were processed separately. Therefore, on the aver-
age, fewer than two applications are received for processing per work-
ing day. This level of activity does not seem to require an elaborate
assembly line approach.

Word processing at both the initial and subsequent stages of an
application is another source of difficulty. Again, it is felt that the
formality of the procedure is not suited to the volume of work. Typing
work is presently checked by two persons — the supervisor and the
person who requested it. It would appear preferable that the officer
responsible for a file work directly with a typist. Priorities could then
be established between the two of them. The typing would be checked
by one less person.

The procedure adopted in Vancouver appears to be worthwhile.
It permits informal discussion between Board officers and the appli-
cant or respondent. This sometimes happens even before the appli-
cation is made. However, it must be noted that there is an element of
duplication created by the decentralization. The vetting or checking
which takes place in Vancouver also takes place in Ottawa. This is
hardly necessary. '

II. INVESTIGATIONS

Nearly all applications received by the Board result in the ap-
pointment of a labour relations officer. His task is to gather information
which the Board will require in order to adjudicate on the merits of
the application.

The scope of the investigation and report at present is the gath-
ering of pertinent materials for adjudication. The investigation consists
of the reception of documents from the parties, verification of mem-
bership cards in certification applications, and some analysis and clas-
sification of documents received by the parties. The facts which the
Board wishes included in the report are limited. In fact, the report
contains little more than matters which are not in dispute. Most .offi-
cers make the effort to travel to the place of business of the employer
and to actually meet with the parties. Exceptions are made where
weather or the pressure of other files make this impossible.
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The report is really no more than an annotated bibliography of the
documents obtained. It is of limited usefulness to the Board because
in many cases the officer does no more than outline facts and positions
taken by the parties which are already apparent from the parties’ writ-
ten submissions to the Board.

Recently, the officer’s role has been expanded somewhat to in-
clude efforts to effect a settlement of disputes. This is especially visible
in the area of unfair labour practices, but arises elsewhere as well. For
example, in a recent application at Cape Breton Development Cor-
poration in Nova Scotia, there was a dispute as to whether the incum-
bents of 125 positions were included or excluded from the definition
of “‘employee”’ in the Code. Largely through the efforts of the officer,
a settlement was reached with respect to all positions. Efforts to me-

_diate unfair labour practice complaints have been quite successful to
date. During the 12 month period ending March 31, 1978 the Board
processed 109 complaints of unfair labour practice. Of that number,
52 (or nearly 48%) were either withdrawn or settled through the
Board’s efforts,

In our discussions with officers it appears that the development
of this mediatory role has been received with enthusiasm. It has en-
riched the content of their jobs and thus made them more interesting,

We recommend that the Board increase its efforts to use its offi-
cers to achieve settlements. The value of settlement in Iabour relations
is enormous. First, it permits the Board to spend more of its time on
the rest of its workload. Unfair labour practice complaints, as dis-
cussed below, often require hearings because the merits of a complaint
turn on findings of fact, Moreover, there has been a dramatic increase
in the number of unfair labour practice complaints received. During
the 12 month period ending March 31, 1977, only 71 complaints were
filed. As organizing efforts continue in such industries as banking, it
will become increasingly useful to the attainment of the Board’s ob-
jects that such settlement activities be carried on.

Secondly, the settlement of unfair labour practice complaints is
often conducive to the attainment of a good collective bargaining re-
lationship between the parties. These complaints often occur becau§e
of activities during the organizing period. At this point the employer
and union typically have no familiarity with, and considerable distrust
for each other. Settlement of their differences through the efforts of
a third party is obviously a more constructive beginning to a collective
bargaining relationship than a formal hearing before the Labour
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Relations Board with the result determined by adjudicaﬁon rather than
by agreement between the parties themselves.

The limited form of report received by the Canada Labour Rela-
tions Board has been described in the following way by a Vice-Chair-
man of the Board:

Easy access to judicial review under section 28 of the Federal Court Act

and decisions of that Court dictate a strict adherence to the rules of
natural justice. As a result, we require that our officers disclose no in-

formation to us, other than evidence of union membership, when re-

porting they were unsuccessful in settling an unfair labour practice com-

plaint. On applications for certification, their report consists merely of
a memo summarizing data communicated to the parties in the letter of
understanding, other information that has been submitted or made avail-

able to both parties and confidential evidence of union membership. Par-

ties are advised to submit written information directly to the Board on

matters of employee status and related questions. In this way, no infor--
mation comes before the Board that other parties do not have an oppor-

tunity to rebut,183

This can be contrasted with the very different approach taken to
investigators’ reports under the Labour Code of British Columbia .*®*
Industrial Relations Officers under that statute make detailed reports
which are not disclosed to the parties. Thus, the former Chairman of
the British Columbia Labour Relations Board has described the fol-
lowing scenario:

It is not uncommon for the Board to receive a letter from the employer
saying that his employees have been intimidated into joining the union
which has applied for certification. It is also not uncommon for the Board
to receive a letter from the Union saying that certain employees have
been intimidated by the employer into opposing the certification or ap-
plying for decertification. The normal judicial approach to such a contest
would be to hold a hearing at which evidence would be taken from.the
employePs under oath and subject to cross examination. But the lesson
of experience is that if employees have been intimidated into signing
union cards or decertification petitions which they do not believe in, they
are not likely to admit that fact under oath with either the employer’s
manager or the union’s business agent looking at them from across the
table. Our procedure in these cases is quite simple. We send an industrial
relations officer out to the homes of the employees to speak to them
privately and with complete assurance of confidentiality. If, as a result
of that investigation, we find a consensus among the individual employee
statements given to our officer in that setting, by and large we believe
that we can place greater confidence in the result than in testimony given
in the typlcal formal hearing.185

A panel of the British Columbia Labour Relations Board may well
decide a case on the basis of evidence of which neither party has
knowledge or opportunity to rebut.
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Such a practice, if adopted by the Canada Labour Relations
Board, would likely be found to be grounds for review under paragraph
28(1)(a) of the Federal Court Act.'® Rather, what would appear to be
necessary to the adoption of such a procedure is a statutory provision
similar to subsection 19(2) of the Labour Code of British Columbia:

The Board may request and receive a report from a person appointed by
the Board to investigate an application or to investigate an attempt to
settle a dispute under this Act, a collective agreement, or the regulations,
and the Board may, in its discretion, in any proceeding or class of pro-
ceedings consider the contents of a report without disclosing those con-
tents to any party.'®”

The experience of the British Columbia Board is that such a pro-
vision is extremely useful. Board members there obviously treat such
reports with more or less respect depending on their own knowledge
of the ability of the particular officer who prepared it.**® If such a
procedure were adopted by the Canada Labour Relations Board, it
would certainly provide the Board with more information. Further-
more, in many cases it would obviate the necessity of conducting an
oral hearing. This blanket protection also would enable the Board to
communicate informally at various stages of the proceedings with the
officer and would mean that the panel deciding the case would be much
more familiar with the case when it comes to adjudication and would
benefit from the familiarity obtained by the officer.

It is recognized that the adoption of such a legislative provision
would mark an express departure from a principle of natural justice
— that a party is entitled to know the case it has to meet. However,
on balance, such a departure would appear to be justified for exactly
the reasons outlined by Professor Weiler in the above quotation. If the
Board is expected to make a judgment which is sensitive to the indus-
trial relations realities of a case, it seems essential that the Board have
the ‘benefit of a candid, and therefore confidential, report from its
investigating officer.

A third alternative is that the officer’s report contain a full de-
scription of the dispute and subjective comments like the British
Columbia report, but that the report be made available to the parties
and that the parties be entitled to make submissions or lead evidence
to rebut it.1%? But that alternative has the disadvantages of both of the
first alternatives. If the officer’s report is going to be publicized, the
officer will undoubtedly be hampered in his efforts to acquire infor-
mation. He would not be able to assure confidentiality to an employee
who felt intimidated about testifying at a hearing. He would also not
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wish to include information which appeared to favour one side or the
other. He would inevitably feel that the publication of such material
would impair his ability to deal effectively with the same parties in
future applications. Moreover, the opportunity accorded to the parties
to make submissions would lead to delay. The result would likely be
that the reports would not be fuller than they are at present but that
proceedings would take longer, as the parties took the time to rebut
anything in the officer’s report to which they took exception. -

It is recommended that the Code be amended to provide that the
Board may consider the officer’s report without disclosing its contents
to the parties.

When the officer has made his report it is submitted to Ottawa.
It is checked by the Headquarters Officer as well as by others in
Operations,

III. NOTE — THE EFFECT OF
AGREEMENT OF THE PARTIES

There are two particular occasions in proceedings before the
Board where the parties may reach agreement on a matter. In appli-
cations for certification, the employer and trade union may agree on
the composition of the bargaining unit. In unfair labour practice com-
plaints, the parties may reach a settlement of the complaint. To what
extent should such agreement be respected by the Board?

A. AGREEMENT ON THE BARGAINING UNIT

An important part of the officer’s task in connection with appli-
cations for certification is determining exactly what the positions of
the employer and trade union are with respect to the description of the
proposed bargaining unit, the precise group of employees the trade
union seeks to represent, When he has such information, he forwards
a letter of understanding to the parties outlining these positions. Often,
the parties agree on the definition. The bargaining unit agreed upon
may exclude certain persons who fall within the definition of ‘‘em-
ployee’’ in the Code .1%°
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Where there is such agreement, it is not the Board’s practice to
accept this bargaining unit unquestioningly. Rather, the Board pur-
suant to its statutory power to determine the appropriate bargaining
unit!®! makes its own assessment and has not infrequently rejected the
agreed-upon unit as inappropriate. One of the Board’s reasons for not
adopting the parties’ agreement is that the effect of doing so would be
to deprive the excluded persons of the benefits of collective bargaining.
Secondly, the Board has expressed the view that it sees the determi-
nation of the bargaining unit as a function of the Board expressly
delegated to it by Parliament. As the Board put it in Trade of Loco-
motive Engineers and Canadian Pacific Limited:'*

[The Board] will not be bound by the agreement of employers and unions
(so-called agreed upon units) in determining appropriate bargaining units.
However, if an agreed upon unit respects the criteria of the Board, it will
be sanctioned. Of course, this Board will always take into account the
reasons why a specific group of employees is suggesting or proposing a
unit of employees as an appropriate one. But the law is clear that Par-
liament, faced with the fundamental policies it pursues, has delegated to
this Board the duty to analyse the pros and cons of each application and
to decide in the final analysis the contents of each bargaining unit.

However, serious questions may be asked about this practice. In
the first place, the trade union may have a bare majority in the agreed
upon unit. The effect of adding others to it may be to bring about a
representation vote or in some circumstances, the denial of the appli-
cation outright.!®® Thus, the practice could have the effect of denying
collective bargaining to everyone in both the proposed bargaining unit
and the unit seen by the Board as appropriate.

Secondly, the fact that these positions are excluded by agreement
often indicates that the parties holding the positions do not favour
union representation and despite the fact that they are technically
“‘employees”, identify with management. The effect of forcing them
into the unit is that the bargaining unit is less cohesive and more dif-
ficult for the trade union to represent adequately. In such a case, the
employer and trade union may simply agree during collective bargain-
ing to exclude them from the scope of the collective agreement.!™

Thirdly, the Code, in any event, contemplates voluntary recog-
nition. That is, it does not compel a trade union seeking to bargain on
behalf of employees to apply for certification. If the employer is willing
to treat the trade union as the representative of its employees and
bargain with it, the trade union may not bother with a formal appli-
cation to the Board. Certainly, in such circumstances, the Board has
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no supervisory powers to ensure that the group of employees repre-
sented by the trade union constitute an appropriate bargaining unit.

For these reasons, according to one officer, the parties have dif-
ficulty in accepting such decisions from the Board.

It is recommended that the Board adopt a policy of accepting as
appropriate a bargaining unit agreed upon by the parties unless ex-
cluded employees object or unless the unit is in the Board’s view wholly
inappropriate. In other words, the fact that the parties agree on the
bargaining unit should create a very strong presumption that the unit
is appropriate. If the Board is concerned that it is thereby creating a
precedent, this could in large measure be met by the insertion as a
preamble to the Board’s order words to the effect that ‘“Whereas the
Applicant and Respondent have agreed that the bargaining unit is ap-
propriate. . .”’. '

Further, the Board should as a matter of policy issue reasons to
the parties when it determines that an agreed upon bargaining unit is
inappropriate.

If the employees in the excluded positions later decide that they
wish collective representation, the trade union can make a routine
application to vary the certification.19

B. SETTLEMENT OF COMPLAINTS

As described elsewhere, the role of the officer in dealing with
unfair labour practice complaints includes attempting to mediate the
dispute and to bring about a settlement.’®® However, if the parties
reach a settlement, the Board will not necessarily grant an application
by the complainant to withdraw the complaint. The Board is reluctant
to sanction settlements which permit the respondent, in most cases
the employer, to gain a benefit from a violation of the unfair labour
practice provisions of the Code.

When one considers the limited resources of the Board, it is dif-
ficult to understand this policy. If permission to withdraw the com-
plaint is not granted and a hearing results, considerable time is devoted
to the case. This time could better be spent dealing with cases where
the parties are at odds. Even where the Board hears the case where
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the alleged violation took place, the parties are put to considerable
expense in engaging counsel, preparing for and attending the hearing.

Of equal concern is the effect of the policy on the ability of officers
to settle complaints. The view of one Labour Relations Officer, and
it is not a surprising view, is that it is extremely difficult to persuade
the parties of the settlement if he has to advise the parties as well that
any settlement is, in effect, subject to Board approval.

Finally, it is difficult to understand how the Board could determine
the fairness of a settlement without actually holding a hearing and
considering the merits of the case. A settlement which gives the com-
plainant very little may at first blush seem unfair. However, it would
only be on a full examination of the case that the Board could under-
stand that the complainant’s case may be very difficult to establish.

The fact of settlement itself is important in labour relations. Unfair
labour practice cases usually arise from employer activity during or
just subsequent to the trade union’s organizing campaign. The rela-
tionship between the employer and the trade union is non-existent.
Settlement of the complaint is often conducive to the establishment of
a good bargaining relationship in the future.

For these reasons, it is recommended that the Board adopt a
policy of granting applications to withdraw unfair labour practice com-
Dlaints where settlement is achieved through the efforts of its officers.

IV ADJUDICATION

Once the parties have made their submissions, and the officer’s
report has been received in Ottawa, the matter is placed on the agenda
of a panel for determination.

A. DECIDING WHETHER TO HOLD A HEARING

The first question the Board has to consider is whether to hold a
hearing. With respect to applications under section 171.1, where the
Board has the power to impose a first collective agreement on the
parties, the statute requires that a hearing be conducted.!¥? In all other
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cases, the Board has the discretion to decide whether a hearing should
be held.

" During the twelve months ending March 31, 1977 the Board con-
ducted hearings in 72 of 309 cases processed, or 23%. How does this
compare with other jurisdictions? The Nova Scotia Labour Relations
Board conducts hearings in all cases. The Ontario Labour Relations
Board during the same period disposed of 2,374 cases in 1,577 ‘‘hearing
days”’. But the Ontario Board in non-construction cases conducts
hearings in virtually all cases which reach adjudication. Quebec sta-
tistics are unhelpful. Quebec’s Tribunal du Travail has statistics which
do not distinguish between appeals from the decision of a Commissaire
du Travail and a penal matter under the Code. Moreover, 60% of
certifications are given by an agent d’accréditation. In British Co-
lumbia, during the same period, the Board disposed of 3,422 cases and
conducted 189  hearings, roughly 549 of the cases resulting in
hearings. :

Hearings are expensive and time consuming for the Board. The
Board attempts to have the hearing held in the general locality of the
application. This entails travel to all parts of Canada. Often travelling
itself can consume a day in each direction. Proceedings are tape re-
corded, so arrangements must be made for travel and accommodation
of Board members, Board personnel and members of the firm provid-
ing tape recording services. The Board’s policy in respect of when it
calls a hearing therefore bears close examination.

The policy of the Board is first to order a hearing wherever there
is a serious dispute as to the facts. Therefore, most unfair labour prac-
tice complaints where the facts, if proved, would amount to a finding
of a violation of the Code result in hearings. Secondly, the Board will
conduct a hearing where an important legal issue falls to be deter-
mined. Thirdly, a hearing will sometimes be conducted where a novel
issue arises and the Board wishes to use the case as a vehicle for
writing a decision outlining its policy on a question. In at least one
such case, the officer was advised not to attempt to mediate a settle-
ment simply because the Board wished to use the case as such a ve-
hicle. The present policy of the Board is not to impede settlement
efforts by its officers in these circumstances. Finally, the Board has
sometimes granted a hearing in a case which although it does not
necessarily meet the criteria outlined above, gives to the Board an
opportunity to meet the parties and become acquainted with an indus-
try with which it has had little or no previous involvement.
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It is recommended that the Board reconsider its policy in deciding
whether to hold hearings. This paper has already mentioned the time
and expense involved in conducting a hearing. There is another reason
for re-thinking this policy. The Board has now been given more juris-
diction in the area of unlawful strikes and lockouts. Such applications
require that the Board react immediately. If the Chairman and a Vice-
Chairman are conducting hearings in different parts of Canada and the
second Vice-Chairman is on vacation, the Board could find itself em-
barrassed by its inability to react immediately to a complaint of an
unlawful strike or lockout,

While there is no doubt about the necessity of conducting a hear-
ing where there is a serious factual dispute, it is recommended that
cases involving questions of law be adjudicated upon without a hearing
where argument can be made conveniently and fully in writing. The
Board cannot afford the luxury of conducting a hearing merely because
a novel question arises. Rather, the needs of the Board appear to
dictate that the same effort be made to setile such disputes and that
if a decision can be made on the basis of written submissions (and on
the basis of expanded reports from officers), such a procedure be fol-
lowed. But it is recognized that some applications raise legal issues of
such complexity and importance that the Board will need the benefit
of oral argument.

While the Board is to be commended for its efforts to hold hear-
ings in cases where the parties are not familiar with the Board, it is
felt that the holding of hearings in such cases could impede the Board
in adjudicating complaints concerning unlawful strikes or lockouts.

On the other hand, the Board could hardly take into account,
when deciding whether to hold a hearing, the distance involved. It
appears to be essential to the principles of fairness that the decision
whether to hold a hearing not depend on whether the hearing would
have to take place in Whitehorse or St. John’s rather than Ottawa or
Montreal.

If the Board decides to conduct a hearing, the Chief of Board
Services advises the parties. The Deputy Director of Administration
makes the physical arrangements for travel and accommodation. One
difficulty with this is that the particular officer investigating the case
is not advised of the decision to hold a hearing before the parties are
advised. Because of the mail service, it can happen that an angry party
to the application may contact the regional officer demanding to know
why a hearing has been scheduled and the officer may be in the
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invidious position of not knowing that in fact a hearing has béen sched-
uled. Moreover, the decision may be announced at a time which is
insensitive to the officer’s efforts to bring about a settlement. It is
recommended, therefore, that the Board contact the regional officer
to announce its intentions to hold a hearing before advising the par-
ties. This would give an opportunity to the officer to know this in
ddvance and, in appropriate cases, to explain to the Board why a
hearing should not be scheduled at a particular juncture.

B. APPLICATIONS FOR ADJOURNMENT

Once a hearing has been scheduled, the Board is most reluctant
to accede to an application for adjournment. In fact, it sometimes
refuses the adjournment without consulting the other side. The Board
is prepared to adjourn a hearing when a necessary person takes ill or
where the parties are able to advise that they are close to settling the
matters in dispute. Apart from these reasons, the Board is very re-
sistant to such applications.

This policy is understandable. Because of the difficulties of sched-
uling the panel and transcribing services, together with hearing roomis,
travel and accommodation arrangements, an adjournment can be ex-
pected to entail a delay of several weeks.

C. PRE-HEARING MEETINGS

The Board’s policy is to schedule a short meeting with Counsel
on the morning of the hearing to discuss, and possibly narrow, the
issues. The Board has had considerable success in narrowing issues
and in some cases settling the entire matter through the use of the pre-
hearing meeting. Unfortunately, some of the benefit of séttlement to
the Board is lost because the panel is already there and all the arrange-
ments are made.

If a settlement is reached after a panel has arrived in 4 locality,
it is normally impossible to utilize the remaining days allocated there
to hear some other case because of the need to give adequate notice
to parties. It would be preferable to avoid an unnecessary expenditure
of time and money and to employ the time thus saved to speed up the
hearing of other cases. One possible solution would be to authorize
the labour relations officer working on the file to conduct the meeting
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before the panel has actually travelled. Examiners for the Ontario La-
bour Relations Board conduct hearings to take evidence and facts with
respect to certification applications and are encouraged to reach set-
tlement at all stages of their work; the work of administering the Code
du Travail in Quebec is done by a single Commissaire du Travail. In
British Columbia the vehicle of the ‘‘informal hearing’’ presided over
by Board members or by senior industrial relations officers, is used
often.

It is, therefore, recommended that the conducting of pre-hearing
meetings be delegated to the Investigating Officer or, if the complexity
of the issues require it, to a single member of the Board, and that the
meeting be conducted several days before the hearing. Principles of
fairness suggest that a Board member handling these meetings be pre-
cluded from sitting on the panel. It is recognized that settlement may
not be achieved as frequently at these earlier meetings because of the
unavoidable fact that the parties’ legal representatives may not yet be
fully familiar with the case and therefore may be less amenable to
settlement. Moreover, there may be more reluctance on the part of
legal counsel to have such a meeting with someone other than the
Chairman or Vice-Chairman chairing the panel. Nonetheless, even if
settlement is not achieved until some days after the pre-hearing meet-
ing, that is no reason why this attempt should not be made. Parties
who are not amenable to settlement earlier in the investigatory process
may be more ready to do so when the deadline of a hearing is hanging
over them. Even if all such efforts are unsuccessful, this does not
preclude a further meeting the morning of the hearing.

D. HEARING PROCEDURE

Although the Board has the power pursuant to paragraph 117(a)
to make regulations respecting the establishment of rules of procedure
for its hearings, the regulations give one very little guidance as to the
manner in which hearings are conducted. Regulations 19 to 23 merely
state that the Board is under no obligation to hold a hearing,'*® the
Registrar will give 10 days’ notice of the hearing to the parties unless
the Board directs otherwise,!*® the Board may proceed with the matter
even though a person who has been given notice of the hearing fails
to attend,?® the Board may adjourn or postpone the hearing on such
terms as it deems fit?*! and the Board or persons authorized by the
Board may issue a summons to require a person to appear at the
hearing.2°2
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The Board’s procedure at hearings is somewhat formal. The three
panel members are present as well as a clerk to the Board. The clerk
announces the case at the beginning and announces what material is
in the Board’s files. The proceedings are tape recorded. This neces-
sitates a microphone in front of each person who may be called on to
speak at the hearing,

In general, the Board adopts the adversary system. The person on
whom the onus of proof rests proceeds to put his case in first. After
a witness has given evidence in chief, the witness is subject to ¢ross
examination and, after re-examination, the Board members may ask
questions. Objections made to the admissibility of evidence are duly
considered, although the Board has and exercises a discretion with
respect to evidence. Paragraph 118(c) entitles the Board ‘‘to receive
and accept such evidence and information on oath, affidavit or other-
wise as in its discretion the Board sees fit, whether admissible in. a
Court of law or not.”’2% The degree of formality is often dictated by
the parties. In the first place, if neither side is represented by legal
counsel, the hearing is likely to be less formal. Moreover, it is inter-
esting to note that there are, according to one Vice-Chairman, regional
disparities. His observation is that in provinces such as Ontario -or
Quebec where access to judicial review from the provincial labour
relations board is relatively liberal, the hearing is marked by many
technical objections which are made ‘“‘for the record”. On the other
hand, in British Columbia where judicial review of decisions of the
Labour Relations Board of that province is v1rtua11y non-existent,
hearings are much less formal.

One immediate observation is that the presence of the clerk to the
Board is unnecessary. The person chairing the panel could without
difficulty perform these functions.

It would be useful to have the investigating officer who has been
involved with the case attend the hearing. This would provide the
Board a resource person if it appeared that an opportunity for settle-
ment presented itself in the course of the hearing. Moreover, the of-
ficer would undoubtedly benefit from seeing this aspect of the case.
It is therefore recommended that where possible, the labour relations
officer attend the hearing of the matter which he has investigated. The
officer should not be a competent or compellable witness.

Neither the Canada Labour Code, nor the regulations, nor the
principles of natural justice dictate that the proceedings be recorded.
The recording of hearings is costly in several ways. First, it contributes
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to the creation of an atmosphere of formality. Such formality is doubt-
less inhibiting to employers’ and trade unions® representatives who are
not legally trained. Secondly, engaging the services of a firm to per-
form this function and ensure the firm’s availability for the hearing
date is a time-consuming task. Moreover, the lack of availability of
such a service could well complicate the scheduling of a hearing. This
does not appear consistent with the Board’s needs in light of its ex-
panding jurisdiction over strikes. Finally, the actual cost of engaging
the service in terms of both the service itself and travel expenses is
substantial.

It is therefore worth examining whether to continue the policy of
recording all hearings. The only value of a permanent record is to a
party to the proceedings who wishes to seek judicial review of the
Board’s decision. However, the grounds of review have been substan-
tially restricted (as discussed in Chapter Four, infra). Moreover, a
transcript is by no means essential to such an application. Facts which
are not apparent from the rest of the record can be established through
affidavit evidence. Labour arbitration proceedings are seldom re-
corded although court applications to review arbitration awards are
not uncommon.

The various costs of recording proceedings do not appear to be
justified by the advantage of having a transcript for judicial review. If
a party wishes a transcript, for whatever reason, it would seem more
sensible that it be that party which arranges and pays for it. The Board
should have the power to insist that the recording be done in such a
way that interference with the proceedings be minimized.

It is recommended that the Board not feel itself obliged to tape
record its proceedings but permit a party to record proceedings as
long as the manner of so doing were satisfactory to the Board.

E. PRELIMINARY OBJECTIONS

In many cases where the Board has ordered a hearing on the
merits of an application, there are objections of a preliminary nature.
For example, in an application for certification, it may be contended
that none of the persons in the proposed bargaining unit are ‘‘employ-
ees”’ within the meaning of Part V or that the application cannot be
considered because the employer is in the provincial sphere. Often a
party wants the Board to rule on the objection before considering the
merits of the application.
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The Board’s policy has been to deny such requests. The reasons
for this policy are succinctly put in Trade Locomotive Engineers — and
— Canadian Pacific Limited 2

The policy of this Board to hear cases as close as possible to their re-
spective point of origin is conducive to a better implementation of the
objectives created by the code and generally to ensure that the rights of
the parties are better protected. However, this policy generates the
spending of funds and any abuse of the policy would not be justifiable.
The setting of a hearing in Vancouver precipitated the displacement of
a Board panel with supporting staff and the disbursements incurred might
have been doubled if the Board had to schedule a further hearing. In this
connection one must also have respect for the other parties which had
also incurred heavy expenses to support the dispatching to Vancouver
of the necessary representatives to fairly represent their interest.

One can readily appreciate the merits of this policy. The Board
normally reserves its decision on objections of substance and even-
tually delivers reasons for its decision on the objection. In these cir-
cumstances .the policy is a sensible one, even though it can result in
a hearing of questions which may become academic if the objection is
well-founded and sustained.

However, some decisions may be reserved, not because the Board
is unsure of its eventual decision, but because it wishes to prepare
reasons. In this regard, a recent trend has seen the Board caucusing
for a short time after the objection is argued and then announcing its
decision at that point. Short or no reasons may be given at the hearing.
Such a policy is to be commended. Full reasons can always be deliv-
ered at a later date but in the meantime, a continuation of an unnec-
essary hearing is avoided.

It is recommended therefore that the Board adopt the practice,
when it is able to reach a decision without reserving past the day of
the hearing, of communicating that decision to the parties and pre-
paring formal reasons, if necessary, at a later date.

F. IN CAMERA MEETINGS

Sometime after the hearing, or if no hearing has been held, when
the investigation has been completed, an ir camera meeting of the
panel assigned to the case is held. As noted in Chapter Two, the statute
requires that three Board members be present for such meetings and
that one of those persons be the Chairman or a Vice-Chairman. These
meetings are also attended by a clerk to the Board and, at times, other
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Board personnel. The files are studied by the three Board members
before the meeting so the cases on the agenda of the meeting can be
discussed expeditiously, one by one. The Chairman or Vice-Chairman
chairing the meeting gives an opportunity to the two members to ex-
press their views and a consensus is sought to be achieved. Sometimes,
one of the three will have prepared a draft decision which is discussed,
perhaps altered and finalized. At that point, the clerk to the Board
records that fact and prepares the Order. In other cases, the Board
will decide that certain information needs to be obtained from the
investigating officer or that the circumstances demand that a hearing
be held. In those cases, the matter is again considered at a future in
camera meeting of the Board.

As described in Chapter Two, even the most routine applications
require a decision by a quorum of Board. The Board attempts to meet
these practical difficulties by dealing with non-contentious applications
as quickly as possible. Moreover, if a panel of the Board is travelling
to a particular locality to conduct a hearing, the panel will often take
with it several non-contentious files which can be decided if there is
any spare time during the trip. This practice is commendable.

G. PUBLICATION OF DECISIONS

When a decision is reached by a panel, the Order is dictated to
the clerk of the Board in attendance. He then drafts the Order and
sends it to the pool to be typed. The supervisor fills out a requisition
for the typing and passes the Order to a typist who makes two original
copies. The work is then checked by the supervisor who returns it to
the clerk. The clerk takes it to be verified by the Chairman or Vice-
Chairman, who affixes his signature. The clerk then sends the Order
to the copy room where copies are made for the parties and for Admin-
istration. Covering letters are drafted, typed and copied and are mailed
with the Order by the Registrar’s secretary to the parties. The Regis-
trar sends a copy of an Order to ‘‘Publication and Information’’ who.
photocopy it for mailing to persons on their mailing lists and retain a
copy for publication in ‘‘decisions information’’.

All Orders and reasons for judgment are issued in both official
languages. Where the Order is drafted in only one language, an original
and four copies will be sent to the Supervisor of Office Services by
the Registrar. The supervisor will retain the original for his records,
send one copy to the assistant secretary responsible for languages and
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two copies to the Translation Bureau in the Secretary of State’s De-
partment. He will fill out a requisition for the translation work and
include, sometimes in consultation with the assistant secretary, an
estimate of the time the translating should take. The copy and the
requisition will be mailed by Administration. The assistant secretary
will provide any necessary advice during the course of the translation.
When it is complete, it is returned by the Board’s messenger service
to the supervisor, who forwards it to the assistant sécretary. The as-
sistant secretary reviews the translation and sends it to the pool to be
typed. When he receives it back he takes it to the Chairman or Vice-
Chairman for signature. The Order is then forwarded to the Registrar
and the same steps are followed as those described for an Order in the
original language. In practice the original Order is not withheld pending
translation, unless serious prejudice would result from its being sent
out in only one language. If the clerk is able to draft the order in both
official languages then the translation and review procedure is omitted.

The same steps are followed where the decision is by letter, except
that a letter decision is drafted by the Chairman or a Vice-Chairman
and the typing and copying is usually done by his secretary. Moreover,
as this type of decision is only for the information of the parties, no

steps are taken to prepare it for publication in ‘‘decisions informa-
tion”’,

If formal reasons for judgment are being prepared, the Chairman,
Vice-Chairman or member draft the reasons. These are typed by his
secretary and thereafter the same procedure is followed as that in
practice with Orders.

Orders and formal reasons are sent by the Registrar to Information
and Publications Services for publication in decisions information, a
regular publication of the Board which is available on request at no
charge. Information and Publications summarize the Orders for pub-
lication. Reasons for judgment are dispatched immediately to persons
such as Chairman of provincial Labour Relations Boards. Typesetting
and printing are done under an outside contract and when an edition
of ““decisions information’ is ready, it is mailed out by Administration.

Because formal decisions are read and considered by persons in
various parts of Canada, the Board makes a real attempt to consider
conflicting jurisprudence from other jurisdictions in Canada in making
its decision. Notably, the Board recognizes that decisions from the
Province of Quebec are not translated and, therefore, not well known
outside Canada. The Board will often take the opportunity to consider
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Quebec decisions, in part as a means of informing the industrial rela-
tions community in English Canada that the particular subject matter
has been considered by the Quebec Tribunal du Travail or the Courts.

H. CONTEMPT OF THE BOARD

The Board, as a statutory tribunal, has none of the contempt pow-
ers of a court. The Board cannot punish a person either for conduct
before the Board which is contemptuous of it or for failing to comply
with a Board order.2®> However, this is not to say that such conduct
will go unpunished. First, a person who fails to appear at a hearing
after being summoned, or fails to produce documents he has been
ordered by the Board to produce, refuses to be sworn or to affirm, or
to answer a proper question put to him by the Board is guilty of an
offence and can be fined up to four hundred dollars.2°¢ Prosecution for
such offences may only be instituted with the written consent of the
Board.?*” Secondly, failure to comply with an order of the Board can
result in proceedings under section 123 of the Code. Under that section
the Board may file a copy of its order in the Federal Court.?% On filing,
the order is of the same force and effect as if it were obtained in the
Court.2%

V. DECENTRALIZATION OF OPERATIONS

The Canada Labour Relations Board has already established re-
gional offices in Vancouver, Winnipeg, Toronto, Montreal and Halifax
staffed with labour relations officers. We have seen that at the Van-
couver regional office decentralization has proceeded much further.
An important question is whether the functions of Administration,
Operations and the Registry ought to be further decentralized to other
regions and to a greater extent than in Vancouver at present.

What is envisaged is the entire processing of an application by the
office in the region in which the application arises. The parties would
deal in all matters with the local labour relations officer who has im-
mediate knowledge of the situation and familiarity with many of the
people involved. Parties are more likely to approach a labour relations
officer with whom they have come into personal contact; this is es-
pecially true in the case of individual employees.
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It has already been noted that simpler organizational structures
and fewer people involving themselves in the processing of an appli-
cation result in more rapid processing. The procedures at the Vancou-
ver office at present are much simpler than the complex procedures
at headquarters. Proceeding through headquarters’ personnel to the
Board, the chain of authority and communication becomes impossibly
long. Postal delays incurred because all correspondence is dispatched
by headquarters to the regional officer could be avoided. '

Confusion and inconvenience to the parties arise from the division
of responsibilities, not only with headquarters itself where the party
must address himself initially to the Registrar, subsequently to Oper-
ations and finally to the Registrar, but also as between headquarters
and the regional office where the parties deal simultaneously with a
regional officer and the headquarters officer, and for different pur-
poses. That correspondence is largely directed to the correct person
is atribute to the parties themselves and not to the straightforwardness
of the system. Experience has shown that where a regional officer is
effective and known to the parties, the parties will forward materials
to him rather than to headquarters, percelvmg that his continuing wider
involvement is a natural one.

A major advantage of such decentralization would be that the
parties would perceive the Board as more responsive to local needs.
As the role of the officers expanded, they would become better known
to the industrial relations community and therefore more effective.

A disadvantage to decentralization is the risk that procedures not
be followed consistently. On the other hand, there are clear advantages
to experimentation in a particular region: if such efforts are successful,
they can subsequently be implemented throughout the system. More-
over, some would see the development of procedures suitable to local
needs as an advantage. It is recognized though that a certain degree
of uniformity is essential. Regular contact between regional offices and
the Board itself would be necessary.

It is therefore recommended that the processing of applications
up to and including finalizing of officers’ reports be done in the region
where the application arises. One Registry in Ottawa would continue
to be the repository of the master file so that the Board members can
readily determine the present status of a matter and so that hearings
and in camera meetings can be scheduled from Ottawa.
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CHAPTER FOUR

Review of Board Decisions

This Chapter considers the alternatives available to a party wish-
ing to take issue with a decision of the Canada Labour Relations
Board. It will discuss the law as it was until 1978, as well as the 1978
amendments to the Canada Labour Code.

I. INTERNAL REVIEW

The initial avenue of review available to a party from a decision
of the Canada Labour Relations Board is by way of an application to
the Board itself, Section 119 provides:

119. The Board may vary, rescind, amend, alter or vary any order
or decision made by it, and may re-hear any application before making
an order in respect of the application.?!®

This method of internal review is not unique to the Canada Labour
Code.*! 1t serves the purpose of allowing the tribunal to assure con-
sistent application of the legislative framework by its various panels
of decision makers. The Supreme Court of Canada has characterized
sections of this nature as grants of ‘‘plenary independent power, .

a very necessary power to enable the Board to do its work effi-
ciently.’’?? The existence of this type of internal appeal process may
also be germane to the question of what effect a Court may ascribe to
provisions in the legislation, which restrict judicial review.21

In order to preserve the virtues of speed and finality in the ad-
ministrative decision-making process, the Board has had to place some
limits upon the exercise of its powers under section 119, This rationale
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is apparent from the Board’s decision in Canadian National
Railways:?"
The basis for such an application for review cannot be solely that a party
disagrees or is otherwise dissatisfied with an order or decision of the
Board. Unfortunately, it is a well known fact that, too often, at least one
party will find cause to disagree with a judgment or decision. If this sole
fact provided a ground for filing an application for review, few orders or
decisions of this Board (or of any tribunal) would ever be final . . . In
addition, in deciding whether to grant such an application for review, the
~ prior conduct of the applicant must be taken into account. If it was
largely responsible for its own misfortune, it should normally not be
allowed to ask of the Board to re-open the file at a-later date. An appli-
cation for review provides a means for addressing a situation or problem
that could not have been foreseen or satisfactorily dealt with earlier; it
cannot or should not become a means by which a party attempts to
remedy its own negligence. Accordingly, in such circumstances, an ap-
plication for review should allege facts or considerations that were not
brought to the attention of the Board at the time it made its original order
or decision and these facts or considerations should be such that, had
they been known to the Board, they might have led to the issuing of a
different order or decision. Furthermore, some explanation must be given
for the fact that these facts or c¢onsiderations were not brought to the
attention of the Board when it was conducting its original investigation.
The applicant for review must come to the Board ‘with clean hands®.215

This decision also set out three recurring fact patterns under section
119: a variance to enlarge or otherwise alter the boundaries of a bar-
gaining unit for which a bargaining agent is certified; an administrative -
variance to amend or clarify a certification order; and requests to the
Board to review and reconsider a decision based on the assertion that
the original decision is substantially wrong and should be set aside.?'®

Other decisions of the Board have placed further limits upon the
use of section 119. While confirming that the Board will use the powers
conferred upon it by this section to update or otherwise clarify an
order or decision of the Board, the Board has indicated that it wil_I not
use this power to revive a long dead certification order by amending
it and updating it, thus placing the onus on the employees in a unit to
disavow the applicant.?!” The Board will not allow applications under
this section which seek to expand the boundaries of a bargaining unit
to sweep in previously unrepresented employees without requiring the
trade union to show majority support among those employees.?8 Fi-
nally, the Board has indicated that it will not allow parties to utilize
section 119 to avoid the requirements of other sections of the Code,
especially when an application amounts to a request for decertlﬁcatlon
in the guise of an application under section 119.21°

58




II. JUDICIAL REVIEW

A. GENERALLY

It is normally appropriate that a party utilize the internal appeal
process afforded by section 119 prior to seeking judicial review of a
Canada Labour Relations Board order,22° unless the allegation is that
the Board exceeded its jurisdiction and therefore that its decision is a
nullity.?2!

Unlike some federal administrative tribunals, there is no appeal
from the Canada Labour Relations Board to another tribunal???> or to
the Federal Court of Canada.??® Rather, a party is limited to judicial
review. The difference between an appeal and judicial review has been
described in the following way:

The principal distinction between judicial review and a general right of
appeal is that in the latter case the Court may examine both the legality
and merits of a decision and substitute its decision for that of the decision
maker appealed from; in a judicial review proceeding the Court is limited
to examining the legality of a decision and may either quash the decision
or remit it back to the decidor for reconsideration in view of the Court’s
direction concerning the correct law or procedure.224

Judicial review is essentially a matter of statutory interpretation. The
Court looks to the words of the statute to define the area of jurisdiction
which the legislature intended to grant to the administrative entity.
Until 1978 accessibility to judicial review of Canada Labour Relations
Board decisions was governed by section 122 of the Code:

122. (1) Subject to this Part every order or decision of the Board is
final and shall not be questioned or reviewed in any Court except in
accordance with s.28 of the Federal Court Act.

(2) Subject to subsection (1) no order shall be made, process entered
or proceeding taken to any Court, either by way of injunction, certiorari,
prohibition, quo warranto or otherwise, to question, review, prohibit or
restrain the Board in any of its proceedings under this Part.225

Before the passage of the Federal Court Act in 1970, judicial re-
view of decisions of the former Canada Labour Relations Board was
available from provincial superior courts. The whole question of ju-
dicial review of labour relations board decisions has been the subject
of much academic comment and criticism.??¢ The critics have taken
particular issue with certain Supreme Court of Canada decisions which
they felt to be at odds with the reasons for the creation of an
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administrative decision making procedure. According to this view,
decisions are inconsistent with the legislative policy choice to have
labour relations decisions made by those with an expertise in the la-
bour relations field.?2” Supervision of labour relations tribunals by the
Courts has thus been characterized as a form of ‘‘absentee manage-
ment”’.?28 Criticisms from this perspective were compounded by the
Courts’ refusal to interpret privative clauses in labour legislation as
excluding review of Labour Relations Board decisions, despite the
exhaustive naturé of the wording of those clauses.

With the passage of the Federal Court Act the review jurisdiction
over federal administrative tribunals passed from the provincial su-
perior couris to the Federal Court system, although not without some
controversy.??® The Federal Court consists of two divisions: The Trial
Division and the Court of Appeal. Both of these divisions exercise
certain exclusive jurisdictions in regard to the supervision of federal
administrative tribunals. In the Court of Appeal, this jurisdiction over
administrative tribunals is in addition to the normal jurisdiction to hear
appeals from the Trial Division.??® Decisions of the Federal Court of
Appeal may be appealed to the Supreme Court of Canada with the
leave of the Court of Appeal,?®! or if the Supreme Court feels the
appeal involves a question of public importance.23?

While there has been exhaustive comment regarding the interplay
of the jurfsdiction of the Trial Division and the Court of Appeal,?® the
grant of jurisdiction which is of most concern regarding decisions of
the Canada Labour Relations Board is contained in subsection 28(1)
of the Act. This section provides:

Notwithstanding Section 18 or the provisions of any other Act, the
Court of Appeal has jurisdiction to hear and determine an application to
review and set aside a decision or order of an administrative nature not
required by law to be made on a judicial or quasi-judicial basis, made by
or in the course of proceedings before a Federal Board, commission, or
other tribunal, upon the ground that the Board, commission or tribunal

(a) failed to observe a principle of natural justice or otherwise act
beyond or refuse to exercise its jurisdiction;

(b) erred in law in making its decision or order, whether or not the
error appears on the face of the record; or

(c) based its decision or order on an erroneous __ﬁnding of fact that

it made in a perverse or capricious manner or without regard for the
material before it.

The Federal Court itself has indicated that its jurisdiction under section
28 is broader than that of the common law courts and that the Court
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“‘is not limited to dealing with points of law which would be open if
this proceeding were by way of certiorari’’.23¢ However, recently the
Court has expressed the opinion that it would find it difficult to con-
ceive of a decision that could be set aside under paragraph 28(1)(c)
that would not have been subject to being set aside under either
28(1)(a) or 28(1)().2%

The opening words of section 28, ‘‘Notwithstanding . . . the pro-
visions of any other Act’’ nullify the effect of existing privative clauses
in Federal legislation insofar as review under section 28 is concerned.
This is to be contrasted with the approach of provincial superior
courts. Those courts respected privative clauses at least to the extent
that they confined judicial review to cases where there was found to
be a jurisdictional error.?3¢

The other avenue of review under the Federal Court Act is
section 18:

18. The trial division has exclusive original jurisdiction

(@) to issue an injunction, writ of certiorari, writ of prohibition, writ
of mandamus, or writ of quo warranto, or grant declaratory relief,
against any federal board, commission, or other tribunal; and

(b) to hear and determine any application or other proceeding for
relief in the nature of relief contemplated by paragraph (a), including
any proceeding brought against the Attorney General of Canada, to
obtain relief against a federal board, commission or other tribunal.

Early decisions held that if review of the final decision or order of a
tribunal lay with the Court of Appeal under section 28, then the juris-
diction of the Trial Division was ousted over the whole of the pro-
ceedings, including interlocutory proceedings.??” However, as was
pointed out in a recent study by the Law Reform Commission of Can-
ada,8 these decisions are now regarded as aberrations. It is effectively
settled that the Trial Division has jurisdiction over interlocutory pro-
ceedings even where the jurisdiction for review of the final operative
decision lies with the Court of Appeal.?3?

Notwithstanding the privative clause in subsection 122(2) of the
1972 Code, the Trial Division has held that it had jurisdiction to pro-
ceed under Section 18 against the Board. In British Columbia Packers
Lid. v. Canada Labour Relations Board?'® Mr, Justice Addy had this
to say about the effect of subsection 122(2):

In my view, there is nothing extraordinary in this privative clause
contained in the Canada Labour Code.
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There are numerous decisions of common law courts of the highest
jurisdiction over many years which have held that courts of superior
jurisdiction possessing powers of prohibition and entrusted with the duty-
of supervising tribunals of inferior jurisdiction, have not only the juris-
diction but the duty to exercise those powers notwithstanding privative
clauses of this nature where the application is based on a complete lack
of jurisdiction on the part of the tribunal of inferior jurisdiction to deal
with the matter with which it purports to'deal. These decisions are based
on the very logical assumption that where Parliament has set up a tribunal
to deal with certain matters it would be completely illogical to assume
that, by the mere fact of inserting a privative clause in the Act consti-
tuting the tribunal and outlining its jurisdiction, Parliament also intended
to authorize the tribunal to deal with matters with which Parliament had.
not deemed fit to entrust it or to exercise JUI‘ISdlCthn over persons not
covered by the act of Parllament or to engage in an illegal and unau-
thorized hearing.?*!

The Courts have been quite circumspect in regard to the question
of whether the Board must hold a hearing as a condition precedent to
making an Order. The decisions have consistently held that as long as
parties are given full opportunity to present their case,?*? the lack of
an oral hearing does not vitiate the Board’s decision.?*3

With a few notable exceptions, the Courts have not interfered
-with the substantive administration of the Canada Labour Code. For
example, they have held that a decision of the Board to hold a rep-
resentation vote is a decision of an administrative nature, not review-
able under section 28,24 and that the determination of whether a per-
son is an employee and therefore included within the union’s bargaining
unit is a question of fact for the Board.?** The Board’s determinations
of its constitutional competence in regard to certain employers have
not been subject to sweeping review.246 As well, it has been held that
a preliminary decision of the Board that it has constitutional jurisdic-
tion over an employer does not constitute a final decision within the

meaning of section 120.1 and is therefore not subject to review under
section 28.247

However, as indicated, certain decisions of the courts have been
criticized as showing an insensitivity to prevailing labour law practice
throughout the country. In Central Broadcasting Co. Limited®'® the
Supreme Court of Canada disagreed with the Board’s holding that the
burden of proof in a case where termination for union activity was

alleged, is on the employer. The Board had relied on subsection 188(3)
of the Code:

188. (3) A complaint in writing made pursuant to section 187 in
respect of an alleged failure by an employer or any person acting on
behalf of an employer to comply with paragraph 184(3)(a) is evidence
that the employer or person has failed to comply with that paragraph.2*
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The Court took a very restricted view of the meaning of this section.
It was not persuaded by previous decisions regarding similar, though
not identical, language in other statutes which explained that such a
reversal of onus was necessary because an unfair labour practice case
revolves around the employer’s subjective motivation. Since that mo-
tivation is known only to the eémployer, it has been deemed necessary
for certain inferences regarding that motivation to arise from the mere
existence of the fact of discharge during union organizational efforts.

In CKOY Limited?s° the applicant employer attacked the Court’s
policy of focusing on the date of the application in determining the
majority status of a trade union upon an application for certification.
The applicant relied on paragraph 126(c):

126. Where the Board . . .
(c) is satisfied that a majority of employees in the unit wish to have
a trade union represent them as their bargaining agent,
the Board shall, subject to this part, certify the trade union making the
application as the bargaining agent for the bargaining unit.!

The Federal Court of Appeal held that ‘‘under the wording of para-
graph 126(c) the required date for determination of the majority is the
date the decision to certify is made’’.?* The Court made this deter-
mination in the face of previous statements by the Board of the ra-
tionale behind making the date of application the relevant date for
determination of majority status: the need to protect employees from
attempts by their employer to influence their wishes regarding trade
union representation.

The Courts have also taken a very firm view regarding the right
of the Board to appear and present argument when a party seeks ju-
dicial review of its decision. In Transair Ltd.?5® the Supreme Court of
Canada held that the Board is entitled to contest any challenge to its
jurisdiction. However, this case left open the question of whether an
allegation of a breach of the rules of natural justice is an allegation of
a jurisdictional error which would then allow the Board the right to
participate in review proceedings.?®* Any debate regarding that ques-
tion is resolved by the decision in Northwestern Utilities Ltd. 5> where
Mr. Justice Estey of the Supreme Court of Canada said:

In the sense the term has been employed by me here, “‘jurisdiction’
does not include the transgression of the authority of a tribunal by its
failure to adhere to the rules of natural justice. In such an issue, when
it is joined by a party to proceedings before that tribunal in a review
process, it is the tribunal which finds itself under examination. To allow
an administrative board the opportunity to justify its action and indeed

63



to vindicate itself would produce a spectacle not ordmanly contemplated
in our judicial traditions.256

Thus, it is now clear that the Board’s right to appear as a party
to an application for judicial review of a decision of the Board is very
limited.

B. THE 1978 AMENDMENTS

The 1978 amendments®? to the Canada Labour Code have af-
fected judicial review in several ways. First, Parliament has expressly
reversed the decision in Central Broadcasting Co. Ltd.*8 by amendmg
subsectlon 188(3) to read as follows:

188. (3) Where a complaint is made in writing pursuant to section
187 in respect of an alleged failure by an employer or any person acting
on behalf of an employer to comply with subsection 184(3) the written
complaint is itself evidence that such failure actually occurred and, if
any party to the complaint proceedings alleges that such failure did not
occur, the burden of proof thereof is on that party *®

Secondly, the amendments specifically counter the decision in
CKOY Limited®®® by amending paragraph 126(c) to read as follows:

126. Where the Board . . .
(c) is satisfied that as of the date of filing of the application, or of
such other date as the Board considers appropriate, a majority of
the employees in the union wish to have the trade union represent
them as their bargaining agent,
. the Board shall, subject to this part, certify the trade union making the
application as the bargaining agent for the bargaining unit.”’%6!

More significantly, Parliament has put a unique limitation on ju-
dicial review of Canada Labour Relations Board decisions. Sectlon
122 was amended to read:

122. (1) Subject to this Part, every order or decision of the Board is
final and shall not be questioned or reviewed in any Court, except in
accordance with paragraph 28(1)(a) of the Federal Court Act.

(2) Except as permitted by subsection (1), no order, decision or
proceeding of the Board made or carried on under or purpomng to be
made or carried on under this Part shall be

(@) questioned, reviewed, prohibited or restrained, or

(b) made the subject of any proceedings in or any process of any
court, whether by way of injunction, certiorari, prohibition, quo
warranto or otherwise,
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on any ground, including the ground that the order, decision or proceed-
ing is beyond the jurisdiction of the Board to make or carry on or that,
in the course of any proceeding, the Board for any reason exceeded or
lost its jurisdiction,262

The first effect of this amendment is to restrict judicial review of Can-
ada Labour Relations Board decisions to section 28 of the Federal
Court Act.

The first application under section 18 after proclamation of the
amendments was made in CJMS Radio Montréal (Québec) Limitée v.
Conseil Canadien des Relations de Travail 2® This was an apphcation
to prevent the Board from proceeding with an application to impose
a first collective agreement under Section 171.1 of the Code. Mr. Jus-
tice Walsh considered the amended section 122 and commented:

It is evident that the new section which applies in the present case
goes much further in that it restricts the right to review decisions of the
Board to paragraph 28(1)(a) of the Federal Court Act rather than the
whole of s.28, and, moreover, prohibits the use, inter alia, of writs of
prohibition against the Board on any ground including jurisdiction.

It should be pointed out that not only is this particular legislation as
opposed to the general legislation of the Federal Court Act which in
s.18(a) gives the trial division jurisdiction over writs of prohibition
against any federal board, commission or other tribunal, but it is also
subsequent legislation, and must prevail unless such legislation was ultra
vires the powers of the federal Parliament.25

He went to hold that section 122 was infra vires the Parliament of
Canada and that:

. . if full effect is given to it it must be concluded that no writ of
prohibition can be granted to the Petitioner against the Respondent even
if it were exceeding its jurisdiction in arranging to conduct the inquiry
and establish the terms of a collective agreement between Petitioner and
the Syndicat representing its employees.?6

The second effect of the amendments to section 122 is to cut down
substantially on the grounds for review available under section 28 of
the Federal Court Act. The Board cannot be reviewed on the basis of
error of law so long as the Board does not act beyond or refuse to
exercise its jurisdiction. In addition, it is no longer a ground of review
that the Board made an erroneous finding of fact in a perverse or
capricious manner.

The Federal Court of Appeal has not had to consider the words
“‘acted beyond or refused to exercise its jurisdiction’’ which appear in
paragraph 28(1)(a). It has instead been sufficient to find that a tribunal
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has simply erred in law. The full effect of the amendments will not be
known until the Federal Court of Appeal has had the opportunity to
consider section 28 applications from Canada Labour Relations Board
decisions,266

III. MERITS OF RESTRICTING ACCESS
TO JUDICIAL REVIEW

In considering the performance of the Federal Court in the area

- - of judicial review, David Mullan made the following comments:

Basically, the Court has been very traditional in the way it has out-
lined the principles of judicial review. No great development in the sub-
stantive law of judicial review can be attributed to the Court in the six
years of its existence, except perhaps the Court’s approach to claims of
confidentiality by Federal statutory authorities. As a result, there seems
to be no immediate need to redefine the grounds. of judicial review in
s.28 in order to correct aberrations. There really have been none , . .27

Despite this assessment of the Court’s performance, the amendment
to section 122 of the Code is a significant restriction of the Court’s
review jurisdiction over the Canada Labour Relations Board. As such,
it represents a recognition by Parliament that the Canada Labour Re-
lations Board is somehow different from all other federal boards, com-
missions or other tribunals in that it should be protected from judicial
review.

According to one writer:

There is no real debate over the issue of whether or not decisions
of administrative authorities should be subject to a sober second look.
It is an entrenched value in our legal system that citizens whose rights
or liberties are altered by decisions of the state should have a ‘‘real”’
opportunity to challenge any errors which they think the initial decidor
has made. Rights of appeal are granted in civil and criminal proceedings
for the simple reason that our notions of justice demand a procedure
whereby errors and miscarriages can be corrected. Errors and miscar-
riages are not confined to civil and criminal proceedings; they frequently
occur in the administrative process, where the claims of justrce are no
less demanding.26®

While that is true in general, there is just sueh a debate over judicial
review of labour relations tribunals.26°

An articulate spokesman for those who oppose judicial review 6f
labour relations boards is Paul C. Weiler, until 1978 the Chairman of
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the British Columbia Labour Relations Board. Professor Weiler had
the opportunity to administer a labour relations statute with the fol-
lowing privative provisions:

33. The Board has and shall exercise exclusive jurisdiction to de-
termine the extent of its jurisdiction under this Act, . . . and to determine
any fact or question of law that is necessary to establish its jurisdiction,
and to determine whether or not or in what manner it shall exercise its
jurisdiction.

34. (2) Except in respect of the constitutional jurisdiction of the
Board, a decision or order made by the Board under this Act . . . upon
any matter in respect of which the Board has jurisdiction, or determines
under s. 33 that it has jurisdiction under this Act . . . is final and con-

clusive and not open to question or review in any Court on any grounds
270

Professor Weiler makes the following arguments in favour of such
protection:

(a) The labour relations board is best qualified to make the final judgment
about the administration of labour legislation. It has expertise, sensitivity
to labour relations issues, and since it specializes in the area, the ability
to see issues as part of an integrated whole. On the other hand, the nature
of judicial review dictates that the intervention of Judges is occasional
and cursory: ‘‘they only see that segment of the legal area exposed by
the dispute which happens to go to Court,”’?"

(b) When a legislature has developed an elaborate administrative scheme
to handle disputes, it is inconsistent with this that one party be permitted
to circumvent this procedure by unilaterally moving the dispute into
Court. .

(c) A middle ground is not practical. For example, some observers pro-
pose that while the Courts should not consider the merits of a case, they
should be able to supervise a board’s determinations as to the extent of
its jurisdiction. (This approach appears to have been adopted in the 1978
amendments to the Canada Labour Code.) Professor Weiler’s response
is this:

Who will interpret the statutory language which restricts the
Courts to this specialized role in the legislative scheme? The Courts,
of course. But how can a Court be trusted to interpret and apply
the legal language which is designed to cabin and confine their own
jurisdiction? Is there not a natural human tendency for Judges, per-
haps strongly moved by what they perceive as an injustice in a
particular case, to step beyond the proper scope of their own au-
thority, and start down the slippery slope of total judicial oversight?
Judges are as human as administrators and it is a jurisprudential
fallacy, as patent logically as it is ignored politically, to equate the
“‘rule of law’’ with rule by Judges.??

The arguments can really be summarized this way: finality is es-
sential in labour relations adjudication. The mere availability of judicial
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review destroys that attribute. Whether application to the Courts is
successful may well be academic if the purpose of the application was
delay. Since someone must have the final say, why should it be the
Courts in preference to a specialized board, headed by a legally trained
chairman, and having amongst its members representatives of the
union and management, a board whose Judgments may in any event
be reversed by the legislature?

Further support for Professor Weiler’s arguments regarding the
need to restrict judicial review of labour relations board decisions can
be had by reference to a American perspective of Canadian legal tra-
ditions in this regard. InThe Labor Relations Law of Canada®™ a book
prepared by the labour relations section of the American Bar Associ-
ation, the authors comment:

The Supreme Court of Canada appears to view its primary function as
that of adjudicating specific issues raised by particular disputes, without
articulating legal principles of general application or formulating judicial
doctrines which can be followed in future cases. It has been suggested
that if Canada’s Supreme Court agrees with a particular Labour Board
decision, based upon its evaluation of the peculiar equities of that par-
ticular case, it will tend somehow to conclude that the Labour Board
decision is unreviewable. If it disagrees with the Labour Board decision,
because of its concern for the equities of that particular case, the Coirts
tendency is somehow to conclude that the Labour Board decision is
reviewable and quash it. This judicial approach, which characterizes
Labour Board decisions as reviewable simply because the Court disa-
grees with the Board as to the merits of the particular case, provides
little in the way of intelligible principles upon which future decisions can
be shaped and future conduct planned. The Supreme Court of Canada
thus has deprived itself of the ability to channel the behaviour of the
lower Courts and administrative agencies along the lines of its own basic
judgments, and has seemingly neglected to elicit their collaboration in
refining its doctrine in the light of the experience they obtain in following
them.?™

The arguments for unlimited judicial review, with no distinctions .
drawn between particular administrative agencies, proceeds from a
different perspective. The advocates of this position focus on the right
of citizens to challenge decisions of tribunals and Courts as ‘‘an en-
trenched value in our legal system’’.2™ These comments of an observer
in the United States are probably of equal force in Canada:

The availability of judicial review is the necessary condition, psycholog-
ically if not logically, of a system of administrative power which purports
to be legitimate, or legally valid . . . There is in our society a profound
tradition taught reliance on the Courts as the ultimate guardian and in-
surer of the limits set upon executive power by the constitutions and
legislatures.2
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This reliance is met only in part by making provision for appeals to
the tribunal itself. Even if the Board has established an elaborate sys-
tem to ensure appeals are heard entirely independently, it is simply
not the same as review by an external body.

How do these arguments impact upon the approach taken by the
recent privative enactment in the 1978 amendments? In commenting
on privative clauses, the Law Reform Commission of Canada states
in its Working Paper entitled Federal Court: Judicial Review that it
does not believe judicial review should be arbitrarily restricted;2? but
in my view the arguments against judicial review of labour relations
boards justify at least the degree of autonomy which has now been
accorded to the Canada Labour Relations Board by the 1978 amend-
ments. However, until there has been a full opportunity to see the
effect of the 1978 amendments on the approach of the Federal Court
to review applications, no further amendments should be considered.

In any event, the nature of judicial review of the Board may well
alter as a result of judicial developments. A recently evolving judicial
tendency is to pay particular attention to the procedural rights ac-
corded to persons appearing before administrative tribunals.2’® Courts
in Canada may be withdrawing from full fledged judicial review of
matters of jurisdiction and confining themselves more to a considera-
tion of whether there is a ‘“‘rational basis’’ for the judgment of an
administrative tribunal.?”® This type of approach is encouraging: it al-
lows the Courts to take a functional view of issues and resolve ques-
tions of entitlement to review by reference to the relative competence
of the Court and the tribunal involved. This type of sensitivity to the
underlying rationale of administrative decisionmaking would eliminate
the expensive and time consuming process of legislative amendment
as a cure for Court intervention into areas properly the domain of the
tribunal concerned.

In one respect, the recent amendments have not gone far enough.
The legislation should have specifically provided for the Board to have
standing on any application for review. The amendments to the pri-
vative clause in the Code have recognized the unique problems of
labour relations law and it seems only logical that this recognition
extend to the question of the tribunal’s standing before a court on
review proceedings. From a practical viewpoint one would think that
a court would wish to know the reasons underlying a tribunal’s position
on a particular matter. This is especially so now that review is confined
to essentially procedural matters which may give rise to a complaint
that the rules of natural justice have been breached. It seems unfair to
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place the burden of justifying the Board’s procedure on the respondent
to a review application. Further, the Court would obviously receive
a more detailed and sensitive elaboration of the procedural needs of
the tribunal from counsel instructed by the tribunal. Furthermore, if
there is to be any movement towards the ‘‘rulemaking’’ function by
the Canada Labour Relations Board, the tribunal whose rule is under
attack would be the only logical candidate to elucidate the concerns
lying behind the rule.

It is recommended that, because of the special status of the Board
regarding judicial review, the Code be amended to provide that the
Board is a party to and may participate in any proceeding in respect
of the Board under section 28 of the Federal Court Act.
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CHAPTER FIVE

Accountability

This Chapter is a consideration of the relationship of the Canada
Labour Relations Board with other parts of the government, with the
media and with the public.

I. RELATIONSHIP WITH GOVERNMENT

A. THE PRIVY COUNCIL

The Chairman, the Vice-Chairmen and members of the Board,
while appointed for a fixed term?® by the Governor-in-Council are
subject to performance appraisal. The Committee of Senior Officials,
made up of eight Deputy Ministers consider evaluations made of Gov-
ernor-in-Council appointees. The Chairman of the Board prepares the
evaluations of the Vice-Chairmen and members on forms provided by
the Secretariat to the Committee of Senior Officials.

These evaluations are for the purpose of determining whether per-
sons should be re-appointed and whether they should be considered
for more senior positions with the Board or elsewhere in the public
service.

The Chairman is evaluated by the Minister of Labour. These eval-
uations are part of the consideration in re-appointment.

The Committee of Senior Officials is encouraging persons in-
volved in evaluating to discuss the appraisals with those evaluated.
The practice of the Canada Labour Relations Board Chairman is to
have such discussions when requested.
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Although it is a legitimate function of the government to appraise
the performance of those whom it appoints, one expects that such
appraisals are prepared cautiously and used judicially. It is important
that a quasi-judicial body, such as the Canada Labour Relations Board,
not appear to be under any pressure of adverse appraisal when it may
have to consider rendering decisions adverse to the government.

B. TREASURY BOARD

The Treasury Board exercises the same control over the Canada
Labour Relations Board that it does over most other departments and
agencies. The Canada Labour Relations Board provides materials
upon which performance measurement may be based for inclusion in
the report of the Minister of the Treasury Board. For this purpose, the
Canada Labour Relations Board has assigned a clerk to measure per-
formance in the disposition of cases. The Secretariat has no previous
experience in measuring the performance of an administrative tribunal.

C. MINISTRY OF LABOUR

The Canada Labour Relations Board functions separately from
the Ministry of Labour. A deliberate effort has been made by the
Board to keep its distance from the Ministry. The Board naturally
considers it important not to be perceived as a branch of government
so much as an independent, quasi-judicial board. In fact, in only one
case has the Board been aware of the views of the Minister of Labour
‘on the case and there the Board’s eventual decision was contrary to
that view.

However, there are many informal contacts between the Ministry
and the Board. When an application for certification is received by the
Board, it contacts the Ministry as a matter of course to see whether
there is already a collective agreement affecting the persons in the
proposed bargaining unit. If there is complaint of an unlawful strike or
lockout, there is communication with the Department to determine
whether a conciliation officer has been appointed or whether a con-
ciliation board is going to be appointed. If a newly-cértified union is
in the course of bargaining and there are unsettled unfair labour prac-
tices, the Board encourages the conciliation officer to settle those un-
fair labour practices during the course of negotiations. Moreover, there
is weekly contact with the Arbitration and Conciliation Bran¢h con-
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cerning any complaints that are related to collective bargaining. All
Canada Labour Relations Board Orders and reasons are forwarded to
the Ministry of Labour. In general, there appears to be considerable
discussion on matters of mutual interest, on an informal level.

As described in Chapter One, the Board now has the jurisdiction
to impose a first collective agreement.?8! In such applications, the role
of the investigating officer will no doubt include making efforts to bring
about a settlement which in this case would be a collective agreement.
Since it is likely that the applicant will have already tried conciliation
procedures under the Code, it will be necessary for the Board and the
Conciliation Branch to exchange information and work together to-
ward any settlement of such applications.

There is also contact at the regional level. For example, a person
who is unfamiliar with the process may come to a Canada Labour
Relations Board office with a complaint which should be made to the
Department of Labour. The opposite may also happen. Both offices
cooperate in directing persons to the correct office. For example, the
Canada Labour Relations Board has only one office in the Atlantic
provinces. Labour Canada has offices in Fredericton, Moncton and
St. John’s as well as Halifax. When a person approaches a Labour
Canada office in one of those cities with a problem which should be
dealt with by the Canada Labour Relations Board, the regional officer
of the Board is contacted who will in turn advise the Labour Canada
official how to explain to the member of the public how to deal with
the problem.

II. RELATIONSHIP WITH MEDIA

The Board clearly has an interest in fair reporting of its decisions.
This is one of the concerns of the Board’s Information Officer. Jour-
nalists are permitted to attend hearings, although they are not permit-
ted to take photographs or taperecord the proceedings. When impor-
tant decisions are accompanied by extensive reasons, a summary of
those reasons is provided by the Board to the media. When the Board
releases a decision to the press, it also provides the decision to the
media in the locality where the application arose.

The quasi-judicial body must always consider its position when
it is criticized in the media. The courts do not answer such criticism.
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Other government bodies sometimes do. The Canada Labour Relations
Board has chosen the former course. However, the Board has made
one notable exception to this policy. When the Financial Post reported
that some members of the Canadian banking community contended
that the composition of the Board was ‘‘stacked’’ in favour of labour
union interests,?®? the Chairman wrote to the newspaper and defended
the Board, remarking in particular that some key members of the
Board had formerly been in private practice representing the interests
of management in labour relations matters.28

III. RELATIONSHIP WITH THE PUBLIC

The Board considers employers and trade unions in industries in
the federal sector to be its ‘‘clientele’’. Much of this study is a con-
sideration of the Board’s effectiveness in meeting the needs of these
two groups. But the Board’s work also has an impact on the interest
of the public in general and particularly on individual employees.

The public has an enorimous stake in peaceful labour relations
— whether it is the provision of airline services which is at stake or
the economic and social effects on a mining community in the Yukon
of a prolonged labour dispute at the mine. The Board has not yet
experienced the public demand for participation in its proceedings that
has been experienced by the National Energy Board and the Canadian
Radio-television and Telecommunications Commission. The Board’s
policy to date has been liberal in permitting persons other than the
immediate parties to an application to participate in its hearings.

The interests of the individual employee are not always repre-
sented by his union or his employer. He may be part of a vocal mi-
nority who opposes certification; he may feel he has been treated un-
fairly by his union; he may not have union representation but alleges
employment discrimination by his employer because of his efforts to
form a union.

Common characteristics of such employees are lack of familiarity
with the Board’s procedure and a lack of resources necessary to en-

gage legal counsel. Legal aid programmes are not uniform across
Canada.
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The Board tries to meet this challenge in a number of ways. First,
the regional officers of the Board render assistance. They often assist
employees in the preparation of complaints or applications to the
Board. Through the investigatory process, officers seek to determine
whether such complaints are well founded; where possible the officer
attempts to obtain a settlement satisfactory to the individual. Where
a matter is not settled, the Board in adjudicating does not demand a
sophisticated presentation expected from those familiar with the
Board. ‘

However, there are real limits to the effectiveness of such efforts.
The Board and its members must after all remain neutral.

In such cases there is a useful role for Board Counsel. Where the
complaint of an individual, unrepresented by counsel, is the subject
of a hearing, it is recommended that Board Counsel take an active
part at the hearing. His role would include the adducing of evidence
relevant to the complaint and the presentation of relevant legal ma-
terials.

Another concern is with cases which never reach the Board. In-
dividuals may not be familiar with the protections available to them
under Part V. The Board has published a booklet entitled ““How to
File a Complaint of Unfair Labour Practice with the Canada Labour
Relations Board”’ but it is out of date, both in describing substantive
provisions of the Code and in describing the procedure to be followed.

It is recommended that the Board prepare an up-to-date publi-
cation advising individuals of their rights under the Code and that
efforts be made to put such a publication in the hands of employees
in the federal sector.

IV. RULE MAKING

Normally, administrative tribunals develop their policies on a
case-by-case basis. For example, in Chapter Four, one can observe
the Board’s case-by-case elaboration of its perspective of the proper
use of section 119 of the Code. This approach to policy development
has been criticized as allowing the tribunal to escape accountability
for the policies so developed and excluding the public from the
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decision-making process.z®* Further, this approach does not allow
those affected by the exercise of authority by an administrative tri-
bunal to anticipate the probable resolution of a case they might put
forward. In this form, the development of policy is entirely retrospec-
tive.

The United States has sought to remedy these defects with the
passage of the Administrative Procedure Act.?®® One of the systems
available under this legislation is known as ‘‘rule making’’. It may be
simply described as follows:

. . .The central feature is publication of proposed rules, with an invitation
to interested parties to make written comments. The agency’s staff then

sifts the comments and revises the rules. Then the rules are published
but do not become effective for thirty days after publication;

protests can thus be directed to the final version. The procedure is both
fair and efficient. Much experience shows it works beautifully. Good
agencies are more and more tending to use this rule making procedure
even when they are not required to.28¢

This approach is commendable. By its prospective nature it invites
public participation. More importantly, if those who are to be affected
by the exercise of a tribunal’s authority have a part in the formulation
of procedures which will structure the exercise of a tribunal’s discre-
tion, then decisions rendered by that tribunal which affect these parties
will have more general acceptability.

However, Canadian administrative tribunals are arguably re-
strained by common law from doing this. A tribunal is confined to
taking into account only those things which it has the legislative man-
date to take into account. It would be an ‘‘abuse of discretion’’ for a
tribunal to take into account matters which it ought not to take into
account, or, conversely, refuse to take into account or neglect to take
into account matters which it ought to take into account.?” Although
the courts have interpreted ‘‘abuse of discretion” very widely, this
approach has been criticized as ineffective in curtailing the arbitrary
exercise of discretionary powers.2%®

Although there has been a tentative move towards rulemaking in
British Columbia,?®® the approach taken there is less than satisfactory
since it is left to the tribunal’s discretion as to whether to seek sub-
missions from the public.2° It is recommended that the Board be given
the power to make prospective rules and be required to seek public
input into such rule making.
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CHAPTER SIX

“Policy’’ in Decision Making —
The Appropriate Bargaining Unit

The Canada Labour Relations Board in deciding cases and inter-
preting the provisions of Part V, applies not only legal principles but
also social policy. In this respect, it is no different from other labour
relations tribunals in Canada or, for that matter, other Canadian ad-
ministrative tribunals. The Privy Council recognized this in calling a
common characteristic of administrative tribunals the fact that ‘. . .
the ultimate decision may be determined not merely by the application
of legal principles to ascertained fact but by considerations of policy
also.”’?%1 Nowhere have these policy choices been more clearly ex-
pressed than in Board determinations of the appropriate bargaining
unit.

Section 118 empowers the Board to determine whether any pro-
posed bargaining unit is appropriate:

118. The Board has, in relation to any proceeding before it, power

(p) to decide for all purposes of this Part any question that may arise
in the proceeding, including, without restricting the generality of the
foregoing, any question as to whether . . .

(v) a group of employees is a unit appropriate for collective
bargaining.?92

The Board has, in two different kinds of situations, exercised this
power in a manner which clearly identifies the policies which it adopts.
The first kind of case is where a trade union seeks to replace a certified
bargaining agent for part of an existing bargaining unit. In other words,
it seeks to carve out a smaller unit from the existing one.

In Trade of Locomotive Engineers — and — Canadian Pacific
Ltd. ** the applicant sought to represent a small western portion of a
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national bargaining unit affiliated with the Brotherhood of Locomotive
Engineers. It was alleged by the applicant (although very little evi-
dence was adduced) that the different terrain in the area called for
particular and unique skills and further, that the employees in the
proposed bargaining unit had no effective voice in the national affairs
of the incumbent union. Significantly, the applicant had the support of
a majority of the employees in the proposed bargaining unit. The ap-
plication was opposed by both the employer and the incumbent on the
grounds inter alia that the proposed bargaining unit was inappropriate.

The Board agreed with this contention and in extensive reasons
outlined the policy considerations dictating its conclusion. It began its
analysis by pointing out that the purpose and intent of the legislation
is to promote on thé one hand ‘‘the concepts of freedom of association
and collective bargaining’’?** but also to respect.on thé other hand
““long range objectives of a healthy collective bargaining system”’.2%
These objectives were stated to include minimum disruption for the
employer and the creation of an atmosphere conducive to cohesion
and the swift attainment of a collective agreement.

The Board concluded that the ideal bargaining unit was one con-
sisting of all employees of a particular employer. In support of its
conclusion, the Board cited the reasoning of the British Columbia La-
bour Relations Board in outllnlng the advantages of large barga1n1ng
units ;2% .

(i) administrative efficiency and convenience in bargaining;. .
.(ii) - such units are more conducive to the lateral mobility of employees;
(iii)) itis easier to attain a common framework of employment conditions;
and
(@iv) it is more conducive to industrial stability — a multiplicity of bar-
gaining units will mean several sets of negotlatlons and a higher risk
of strikes.2%

In the case before it the Board found no reasons in the evidence
to justify a departure from this policy of favouring large bargaining
units. The application was dismissed.?*® :

The second kind of case is where the trade union seeks certifi-
cation for a proposed bargaining unit which is a small portion of the
employees of an unorganized employer. This was squarely before the
Board in Service, Office and Retail Workers™ Union of Canada — and
.— Canadian Imperial Bank of Commerce .*® The applicant sought sep-
arate certification on an individual branch basis for several small
branches of the respondent bank. v <
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The bank took the position that the bargaining units proposed
were not appropriate. It argued that the only appropriate unit was all
employees of the bank. It cited the rationale outlined above. As the
Board put it:

It requests this unit in the interest of administrative efficiency and con-
venience in bargaining, administrative convenience for lateral mobility
of employees in a large unit, the desirability of common employment
conditions, and a reduction of the potential incidents of industrial un-
rest,300

The bank argued that branch certification was contrary to the public
interest and would create ‘‘utter chaos’’,30!

The respondent was also able to rely on a 1959 decision of the
former Canada Labour Relations Board, Kitimat, Terrace and District
General Workers’ Union, Local Number 1583 — and — Bank of Nova
Scotia, Kitimat.?* There, the applicant union had souglit certification
for employees in a single branch of the Bank of Nova Scotia. The
Board, in that case, after considering the degree of transferability and
the fact that the Bank’s 503 branches were operated on an integrated
nationwide basis, concluded that the proposed bargaining unit was
inappropriate.

But in Canadian Imperial Bank of Commerce3® the Board was
not persuaded by these arguments yet acknowledged the general pol-
icy. The Board pointed to the preamble to Part V of the Code:

Whereas there is a long tradition in Canada of labour legislation and
policy designed for the promotion of the common well-being through the
encouragement of free collective bargaining and the constructive settle-
ment of disputes;

Arnd Whereas Canadian workers, trade unions and employers recognize
and support freedom of association and free collective bargaining as the
bases of effective industrial relations for the determination of good work-
ing conditions and sound labour-management relations; . . .

And Whereas the Parliament of Canada desires to continue and extend
its support to labour and management in their cooperative efforts to
develop good relations and constructive collective bargaining practices,
and deems the development of good industrial relations to be in the best

interests of Canada in ensuring a just share of the fruits of progress to
all;

It examined the process of unit determination in the larger context of
- the duty the Board must discharge:

. . .The fundamental dilemma the Board confronts in each certification
application and bargaining unit dispute is that the bargaining unit serves
two basic purposes. It is the initial constituency which will decide
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whether an applicant union will acquire representational rights to com-
mence collective bargaining. It is also the basis for the bargaining struc-
ture that may obtain in the future. This Board and other labour relations
boards recognize that in difficult cases, such as this one, any judgment
carries its cost. The freedom of choice of employees to group into self-
determined units or the most rational, long-term bargaining structure is
partially or totally sacrificed.3%

It concluded:

The express intention of Parliament is the ‘‘encouragement-of free col-
lective bargaining’” and to support labour and management who recog-
nizé and support collective bargaining ‘‘as the bases of effective indus-
trial relations for the determination of good working conditions and sound
labour-management relations”’. Parliament also ‘‘deems the development
of good industrial relations to be in'the best interests of Canada in en-
suring a just share of the fruits of progressto all’’. .

This legislative intent can best be achieved by facilitating collective
bargaining for employees who choose this procedure for setting their
terms and conditions of employment. That can be accomplished by this
Board accepting or fashioning bargaining units that give employees a
realistic possibility of exercising their rights under the Code. Too large
units in unorganized industries will abort any possibility of collective
bargaining ever commencing and defeat this express intention of Parlia-
ment. At the same time; this does not mean the Board will or should
create artificial units based on extent of organizing. This would ignore
the purpose of the Board’s role 3%

As to the decision of the former Board in Bank of Nova Scotia,
Kitimat3*® the Board pointed out that in the eighteen years since that
case was decided, only two applications for certification had been
received. This demonstrated to the Board’s satisfaction that:

.. . bank employees and trade unions realistically perceived that any
form of union organizing was virtually impossible on any basis other than
the branch basis.3%7

How are the Board’s decisions in Trade of Locomotive Engineers
and Canadian Imperial Bank of Commerce consistent? The Board bal-
ances the competing interests of employee freedom of association and
employer need for large stable units in the following way. The Board
in most cases opts for the latter choice, especially in the public sector
or where the employees have already achieved collective bargaining
rights with their employer but wish to replace the incumbent in a
carved out portion of the existing unit. But a principal exception to
this policy choice is made where the employees in a specific industry
have difficulty achieving collective bargaining rights. The Board has
cited with approval the following statements in a British Columbia
case: :
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However, clearly one cannot have collective bargaining at all unless there
is a unit in which a majority of employees will select a trade union’s
representative. There are certain types of employees who are tradition-
ally difficult to organize and there are some employers who are willing
to exploit that fact and stimulate opposition to a representation campaign.
If notwithstanding these obstacles, a group of employees within a viable
unit wishes to have a union represent them, the Board will exercise its
discretion in order to get collective bargaining under way. In that kind
of situation, it makes no sense to stick rigidly to a conception of the best
bargaining unit in the long term, when the effect of that attitude is to
abort the representation effort from the outset.?0®

In this latter situation, the Board’s policy choice is in favour of
employee freedom of association, even though this could result in a
multiplicity of bargaining units. However, the Board has also stated
that in such circumstances it will ‘“‘monitor’’ the growth in the bar-
gaining unit and in due course ‘‘. . . may consider what small existing
units must be enlarged or amalgamated and will take an active part in
that process’’ .30

The way in which the Canada Labour Relations Board has fash-
ioned principles from the intent of Parliament and applied them to
specific fact situations illustrates a key reason for assigning the adju-
dication of such questions to an administrative tribunal composed of
members experienced in labour relations and aware of the competing
interests. While specific groups may disagree with the policy choices
made, the decisions discussed are an express consideration and appli-
cation of policies contained in the legislation. The Board, in giving
extensive reasons, demonstrates its function of lawmaking in addition
to its function of adjudicating on the specific disputes between the
immediate parties.
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Summary of Recommendations

1. The Canada Labour Code should be amended to provide for
a larger number of members, consisting of equal representation from
management and the labour movement. It is further recommended that
the present prohibition against earnings from other sources be abol-
ished for part-time members.

2. The Code should be amended to provide that the Chairman or
a Vice-Chairman can constitute a quorum for the purpose of adjudi-
cating on certain matters, such as in the case of an unopposed appli-
cation, or where relief is requested from a lockout or an unlawful
strike.

3. The Chairman should be provided with one person responsible
for the administration of the Board. The functions of such a person
would include the devising of an organization which is particularly
suited to the needs of the Board. His position should be a senior one.
His would be the responsibility for continual monitoring and evaluation
of the effectiveness of the existing organization; if changes were made,
they would be in response to the overall work flow of the Board. He
would establish guidelines as to the deadlines to be met in respect of
all phases of the processing, including the drafting and issuing of de-
cisions, to meet the requirements for rapid processing. To that extent
he would be monitoring applications even when they are in the care
of a Vice-Chairman, awaiting decision.

4. An immediate recommendation is the unification of the tripar-
tite divisions of Administration, Operations and Registry into one Sec-
retariat to serve the Executive. The person in charge of this Secretariat
could proceed from this point to re-organize a more simple, flexible
division of responsibility within this framework.

5. When an application is received by the Board’s Ottawa office,
a particular officer should be immediately designated to deal with it.
This officer should have overall responsibility for opening a file, check-
ing or vetting the application, preparing the routine correspondence
and documentation in connection with it and dispatching the necessary
material to the regional labour relations officer. It is also recommended
that this officer sign the correspondence to the parties.
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6. The Board should increase its efforts to use its officers to
achieve settlements.

7. The Code should be amended to permit the Board to consider
the officer’s report without disclosing its contents to the parties.

8. The Board should adopt a policy of accepting as appropriate a
bargaining unit agreed upon by the parties unless excluded employees
object or unless the unit is in the Board’s view wholly inappropriate.
In other words, the fact that the parties agree on the bargaining unit
should create a very strong presumption that the unit is appropriate.

9, The Board should always issue reasons to the parties when it
determines that an agreed upon bargaining unit is inappropriate.

10. The Board should adopt a policy of granting applications to
withdraw unfair labour practice complaints where settlement is achieved
through the efforts of its officers.

11. The Board should reconsider its policy in deciding whether to
hold hearings.

12. Cases involving questions of law should be adjudicated upon
. without a hearing where argument can be conveniently made in writ-
ing.

13. The Board should contact the regional officer to announce its
intentions to hold a hearing before advising the parties.

" 14. The conducting of pre-hearing meetings should be delegated
to the Investigating Officer or, if the complexity of the issues require
it, to a single member of the Board, and the meeting should be con-
ducted several days before the hearing,

15. The labour relations officer should, where possible, attend the
hearing of the matter which he has investigated. The officer should not
be a compeient or compellable witness.

16. The Board should not feel itself obliged to tape record its
proceedings but should permit a party to record proceedings as long
as the manner of so doing is satisfactory to the Board.

17. The Board should adopt the practice, when it is able to reach
a decision without reserving past the day of the hearing, of commu-
nicating that decision to the parties and preparing formal reasons, if
necessary, at a later date.

18. The processing of applications up to and including finalizing
of officer’s reports should be done in the region where the application
arises. One Registry in Ottawa would continue to be the repository of
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the master file so that the Board members could readily determine the
present status of a matter and so that hearings and in camera meetings
could be scheduled from Ottawa.

19. Because of the special status of the Board regarding judicial
review, the Code should be amended to provide that the Board is a
party to and may participate in any proceeding in respect of the Board
under section 28 of the Federal Court Act.

20. Where the complaint of an individual, unrepresented by coun-
sel, is the subject of a hearing, it is recommended that Board Counsel
take an active part at the hearing. His role would include the adducing
of evidence relevant to the complaint and the presentation of relevant
legal materials.

21. The Board should prepare an up-to-date publication advising
individuals of their rights under the Code and that efforts be made to
put such a publication in the hands of employees in the federal sector.

22. The Board should be given the power to make prospective
rules and be required to seek public input into such rule making.
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dair Canada (1975) Ltd. (C.A.) [1979] 2 F.C. 91. It appears that purely
intra-provincial aeronautics also fall within federal jurisdiction: Butler
Aviation of Canada Ltd. v. International Association of Machinists and
Aerospace Workers [1975] F.C. 590, at 593 (C.A.). For reference, see
also Colin H. McNairn, Aeronautics and the Constitution (1971) 49
C.B.R. 411.
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The Atomic Energy Control Act- R.S.C. 1970, c. A-19 as amended.
Pronto Uranium Mines Ltd. and Algom Uranium Mines Ltd. v. Ontario
Labour Relations. Board [1956] O .R. 862, (1956) 5 D.L.R.(2d) 342 (Ont.
H.C.); Bachmeier Diamond v. Beaverlodge (1962) 35 D.L.R.(2d) 241
(Sask. C.A.). See also Laskin, Comment — Labour Relations in Ura-
nium Mines — Functional Considerations Determining Limits of Leg-
islative Power (1957) 35 C. B.R. 101.

Supra, note 27 at 542.

Supra, note 27.

Id., at 535 per Kerwin C.J.C. .
Id., at 568 per Estey J.

Viz: .. .it is the appropriateness, on a balance of interests and con-
venience, to the main subject matter of the legislation’’. Id., at 548-49.

~There has however been a revival of interest in Rand J.’s formulation.

It was one of the grounds for the holding in Re Colonial Coach Lines
and Onitario Highway Transport Board (19671 2 O.R. 25, at 33; 62
D.L.R. (2d) 270, at 278 (Ont. H.C.), and permitted the British Columbia
Labour Relations Board to find provincial jurisdiction over a ferry serv-
ice that regularly travelled out of provincial waters. B.C. Ferry Cor-
poration and British Columbia Ferry and Marine Workers [1978] 1 Can
LRBR 197. -

Supra, note 27. See also Centeast Auto Termmals Ltd [1974] O.L.R. B
Rep., Feb. 67.

Supra, note 27, Kerwin C.J.C. stated that legislation **. . .should not be
construed to apply to employees who are employed at remove stages
but only to those whose work is intimately connected with the work,
undertaking or business” (at 535).

C.P.R. v. Attorney-General for British Columbia [1950] A.C. 122, (1950)
1D.L.R.721,(1950) 1 W.W.R. 220 (P.C.); Bachmeier Diamond v. Beav-

" erlodge, supra, note 46; Underwater Gas Developers Ltd. v. O.L.R.B.

[1960] O.R. 416, (1960) 24 D.L.R. (2d) 673 (Ont. C.A.); Murray Hill
Limousine Service Ltd. v. Sinclair Batson Co. [1965] B.R. 778, 66
C.L.L.C. 14,143 (Que. Q.B.); Teamsters International Union Local 990
and North Shore Supply [1975] 1 Can LRBR 25 (O.L.R.B.); Cargil
Grain Company, unreported, B.C.L.R.B. Decision No, 36/78; General
Enterprises Limited and Teamsters Local Union No. 213 (1979) 27 di
790; Construction Montcalm Inc. v. Mlmmum Wage Commzsszon [1979]
1 S.C.R. 754; 79 CLLC 14,190.

No such primary federal undertaking was found in Un_derwater Gas
Developers, supra, note 55. The key activity was held to be the estab-
lishment and servicing of gas well sites and not navigation and shipping.
This absence of a key federal undertaking would appear also to be the
basis for the decisions in freight forwarding cases. See, for example, the
Cannet case, supra, note 29, .

The idea that the **. . .functional interrelation of any group of operations
must be such as to make all of them reasonably susceptible to uniform




58.

59.

60.

61.

62.

treatment in terms of applicable legislative power. . .”’ also finds sup-
port in United States constitutional law. See Laskin, supra, note 46 at
103. Provincial labour relations boards have also used a functional test.
See, for example, Yellow Jacket Welding Company [1974] O.L.R.B.
Rep. Oct. 709 at 713; Canadian Telephones and Supplies Ltd. (1975) 1

- Can LRBR 358 (B.C.L.R.B.).

Brotherhood of Railway, Airline and Steamship Clerks, Freight Han-
dlers, Express and Station Employees and Canadian Pacific Ltd. and
Marathon Realty Company Ltd. 25 di 387, [1978] 1 Can LRBR 493, 78
CLLC 16,138. A distinction is made in this case between the question
of whether there is integration into a federal activity and the question
of whether the employees can then be said to be employed on that
activity.

It has been suggested that the degree of integration is not the criterion
relied upon but that, “‘the test derives its substantive character and
strictness from the court’s understanding of the nature of the federal
head of power under consideration”. For a discussion of this suggestion
see S. Wynton Semple, Parliament’s Jurisdiction over Labour Relations
(1977) 11 U.B.C. L. R. 232, at 234-35.

Midvalley Construction Ltd. v. Board of Industrial Relations of Alberta
[1974] 6 W.W.R. 575, at 576. (Alta. S.C.). Construction Montcalm Inc.
v. Minimum Wage Commission [1979] 1 S.C.R. 754, 79 CLLC 14,190.

Re City of Kelowna and Canadian Union of Public Employees Local
No. 338 (1974) 42 D.L.R.(3d) 754 (B.C.S.C.).

See A. W. R. Carrothers, Collective Bargaining Law in Canada (1965)
at 75-83. For example, contrast the holdings in the Pronto Uranium
Mines and Bachmeier Diamond cases, supra, note 46; or those in Regina
v. Ontario Labour Relations Board, Ex parte Dunn [1963] 2 O.R. 301,
39 D.L.R. (2d) 346 (Ont. H.C.); and those in the Invictus and Tank
Truck cases, supra, note 38. Note also the rejection in the Charterways
Transportation case, supra, note 38, of the test used in Invictus. See
also, the discussion in Cannet, supra, note 29, The criteria for deter-
mining that activities are functionally integrated have been unevenly
applied. For example, while contractual or corporate arrangements were
rejected as irrelevant to integration in the Stevedoring Reference, supra,
note 27, in the C.P.R. case, supra, note 55, in the Ex parie Dunn and
in North Shore Supply, supra, note 55, where the allegedly federal op-
erations were almost wholly-owned subsidiaries of a related federal un-
dertaking, a consideration of these factors would appear to be critical
to the line of holdings in the freight forwarding cases. In the Centeast
case, supra, note 53, the Board characterized the loading and unloading

- of automobiles from C.N.R. trains as an integral part of a federal activ-

ity. This would appear to be a correct result of an application of the test
of functional integration. However, where the Board has focussed on
the contractual or organizational feature of freight forwarding, it has
permitted them to find that the shipping of goods by rail is the local
operation of a company falling under provincial jurisdiction. See, for
example, David Beaton and General Truck Drivers’ Union, Local 938
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and Consolidated Fastfrate Ltd. [1974] 1 Can LRBR 296 (O.L.R.B.).
This is the approach taken by the Federal Court of Appeal in Cannet.
In Ex parte Dunn the Court addressed itself to the question of whether
the related activity could be performed by another company. As
McNairn comments, supra, note 29 at 378, the federal power would be
severely limited if this were a criterion. This test has little currency but
1s indicative of a confusing judicial tendency toward improvisation.

Compare the decisions of the British Columbia and Canada Boards in
E. Lobe Contracting Ltd. (unreported, British Columbia Labour Rela-
tions Board #15/76) and General Enterprises Ltd. 23 d.i. 26, [1977]1 1
Can LRBR 432, 77 CLLC 16, 09.

As an example, the British Columbia Labour Relations Board has ex-
pressed its policy to minimize the seriousness of the consequences by
giving the parties an early indication of the existence of a constitutional
problem and indicating a willingness to forward the whole file to the
federal board. See Arrow Transfer, supra, note 27, and Melograin Mill-
ing, supra, note 41. Several provincial boards have followed suit. The
Canada Labour Relations Board fully cooperates in such efforts. How-
ever, the matter must be resolved a second time upon rejection of ju-
risdiction by the board first seized.

For a discussion of the courts’ approach to delegation, see G. V. La
Forest, Delegation of Legislative Power in Canada (1975) 21 McGill
L.J. 133,

Code, s. 114.

Id., ss. 117, 118. Note however that review of a decision of the Board
is avallable if the rules of natural justice are not observed. Id., s. 112;
Federal Court Act, s. 28(1)(a).

Compare The Labour Relations Act R.8.0. 1970, c. 232, s. 91(12) and
Code du Travail S.R. Q. 1964, c. 141 et modifications, ss. 24e, 32 with

Canada Labour Relations Board Regulations 1978, SOR/78 499, 2 June,
1978 s. 19(2).

Code, s. 118.
Id., s. 118(i) and 127.

Id., s. 118(m). See Upper Lakes Shipping Ltd. v. Sheehan et al., [1979]
1 S.C.R. 902.

Id., s. 118(p).

Id., s. 118.1. This recent enactment is subsequent to and reverses the
decision of the Federal Court of Appeal in CKOY Limited v. Ottawa
Newspaper Guild [1977] 2F.C. 412,

Id., s. 120.1.
Id.,s. 122,

Id. The privative clause in s. 122 was modified by 1977-78, c. 27, s. 43
to exclude review on the grounds that the Board ‘‘erred in law in making
its decision or order, whether or not the error appears on the face of
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88,
89.

90.
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the record. . .or based its decision or order on an erroneous finding of
fact that it made in a perverse or capricious manner or without regard
for the material before it.’”’ Federal Court Act, s. 28(1)(b) and (c). See
infra, Chapter Four.

Code, s. 119,
Id., s. 123.

The sections conferring jurisdiction on the Board over safety standards
are proclaimed effective as of September 1, 1978. See infra.

Woods, supra, note 2, at 115-16. Note that the Canada Labour Code
allows application for an order that a non-certified bargaining agent is
not entitled to represent the employees of a unit during certain pre-
scribed times: Code, s. 137(3).

Code, s. 126.

Industrial Relations and Disputes Investigation Act, 1948, c. 54, s. 1,
s. 7(1), re-enacted in the Canada Labour Code, 1966-67, c. 62, s. 30, s.
113(1). This is consistent with the recommendations for change in the
Report of the Task Force on Labour Relations (1968) at 143.

The representation vote is valid if 35% of the employees eligible to vote
participate: Code, s. 129(2). The vote is mandatory where the union has
as members between 35% and 50% of the employees or where no other
trade union exists as bargaining agent for the unit: Code, s. 127(2).

Id., s. 127(2).

Id., s. 127(3), which supersedes the decision in Metropolitan Life In-
surance Co. v. International Union of Operating Engineers, Local 796
70 C.L.L.C. para.14,008 (S.C.C.). This provision may be ex abundanti
cautela in light of the fact that the Code only requires majority support,
not membership. Toronto Dominion Bank v. Canada Labour Relations
Board [1979] 1 F.C. 386 (F.C.A.).

Id., s. 125.

Certain provisions are made for professional employees, supervisors
and private constables, Id., s.125(3), (4), and (5). As to the Board’s
power to determine appropriateness, see infra, Chapter 6.

Id.,s. 132,

Id., s. 124. The statute prohibits applications save with the Board’s
consent during the first six months of a strike or lockout. The Board
cannot abridge or enlarge statutory time limits: Upper Lakes Shipping
Ltd., supra, note 71.

Id., s. 134(1).
1d., s. 134(2).
Id., s. 146.

Id., s. 136.

Id., ss. 137, 138.
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Id., s. 142(a).
Canada Labour Relations Board Annual Report 1976-77, at 17.

Carrothers, supra, note 5 at 111: *‘A complaint of an unfair labour prac-
tice is a charge that an employer, a union, or a person acting on behalf

- of an employer or union, has done something that is prohibited or failed

to do something that is required by the Canada Labour Code’’. See
ULP How to file a complaint of unfair labour practice, a booklet pub-
lished by the Canada Labour Relations Board, at 7.

Code, s. 110. See ss. 124(4), 136.1, 148, 161.1, 184, 185, and 186.

Note that s. 124(4) prohibits the employer from altering working con-
ditions where an application for certification has been made. This serves
to protect the union in its attempts to maintain membership support
should a representation vote be held,

Id., s. 184(2).

Id., s. 184(3)(g).

Id., s. 184(3).

Id.

Id., s. 185(a), (b).
1d., s. 185(c).

Id., s. 185(e).

Id., s. 185(), (g), (h).
Id., s. 185().

Id., s. 186.

Prior to the 1972 amendments to the Canada Labour Code 1966-67; c.
62, s. 30 by 1972, c. 18, the courts were empowered to deal with com-
plaints of unfair practices. Prosecution required the consent of the Min-
ister, id., s. 152(1); the courts could impose fines and make orders for
reinstatement and compensation, s. 146. Unfair labour practices are no
longer offences which may be prosecuted, Code, s. 191.

Code, s. 187(2). The Board ,has recently held that this time limit does
not apply in the ‘absence of a grievance or appeal procedure where
section 187(4) is applied. Cassista et al. and International Longshore-
men’s Association 28 di 955, [1979] 2 Can LRBR 149.

Id., s. 187(3).
1d., s. 187(4).
Id., s. 184(3)(g), 185(a) and (b).
1d., s. 187(5).

Id., s. 189(b). This is limited to contraventions of s. 184(3)(a), (c), (e)
and ().
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136.

137.
138;
139.
140.
141.

142,

Id., s. 189(d) and ().
Id., s. 189.
Supra, note 96, at 17.

Inclusion of the provisions of successor rights and obligations followed
the recommendations of The Report of the Task Force, supra, note 82
at 144-45.

Code, s. 143.

Sale is defined to include ‘‘lease, transfer and other disposition”, id.,
s. 144(1).

Id., s. 144(2).
Id., s. 144(3).

Id., s. 144(5). See Carrothers, supra, note 5 at 262-71, for an account
of early provincial legislation in this area.

Supra, note 96, at 17.

These provisions follow the recommendations of the Task Force, supra,
note 82, at 193-96.

Code, s. 149.

Id., ss. 150, 152, 153.

Id., s. 150.

Id., s. 152.

Id., s. 151.

Id., s. 152,

Id., s. 153.

See the Statistics compiled by the C.L.R.B. as of April 30, 1978.

Wartime Labour Relations Regulation, Order-in-Council P.C. 1003,
Feb. 17, 1944, s. 21; The Industrial Relations Dispute Invesfigation Act
1948, c. 54, s, 1, ss. 21-24, the Canada Labour Code 1966-67, c. 62, s.
30, ss. 172-130 continued the provisions of the earlier legislation as
recommended by the Task Force Report, supra, note 82 at 175-76.

S. C. 1977-78, c. 27, s. 64,

Code, s. 180(1).

Id., s. 180(2).

Canada Labour Code S.C. 1966-67, c. 62, s. 30, ss. 147-148, 152.

The Board is authorized to make declarations of an illegal strike or
lockout by ss. 182 and 183 of the Code.

Code, ss. 182, 183.
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The constitutionality of similar provisions in Nova Scotia legislation was
confirmed in Tomko v. Labour Relations Board (Nova Scotia) [1977] 1
S.C.R. 112.

Code, s. 183.1.

Id., s. 190.

Id., s. 194, enacted by 1977-78, c. 27, s. 69.
Supra, note 96, at 17.

Code, s. 171.1. This section was proclaimed on June 1, 1978. The parties
are free to amend these terms by written agreement.

Id., s. 171.1 3)(@), (c).

Id., s. 171.13)(b). See Woods, supra, note 2 at 158-59. This has also
been seen as a remedial role, a sanction of employer failure to bargain
in good faith, and not essentially a norm-creating function.

Woods, supra, note 2 at 158-59. Minimum standards are however fixed
by Part III of the Canada Labour Code . Pursuant to s. 171.1 the Minister
of Labour by letter dated June 13, 1978 has referred to the Board’s
consideration of the settlement of first collective agreements between
the appropriate locals of the C.S.N. and C.J.M.S. Montreal Limitee,
C.J.T.R. Radio Trois-Riviéres Limitee, C.J.R.S. Radio Sherbrooke
Limitee, and Radiodiffusion Mutuelle Limitee, Montreal.

Code, s. 136.1, enacted by 1977-78, c. 27, s. 49. See The Task Force
Report, supra, note 82 at 104, 152, which recommended the imposition
of this obligation. An offence under s. 136.1 is included in the term
‘‘unfair labour practice’’, regulation 35(1), supra, note 68.

Some jurisdiction over internal affairs existed already by virtue of s.
185,

Code, s. 189(a).
Id., s. 194

This applies mutatis mutandis to an employer’s organization: id., s.
199.1.

Id.

Id., s. 161.1 enacted by 1977-78, c. 27, s. 58.
Id., ss. 188(1), 187.

Id., s. 199.

Supra, note 96, at 17.

Id., ss. 148. This offence is included in the term ‘‘unfair labour prac-
tlce , regulation 35(1), supra, note 68.

Id., s. 148(b). A similar prohibition exists upon the making of an appli-
cation for certification, id., s. 124(4).
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179.
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181.

182.

183.

184.

185.

186.

187.
188.

Id., ss. 187-189. Prosecution for an alleged breach of s. 148 is not avail-
able.

Id., s. 189%a)(1).

The sections on safety standards which provide for the referral of com-
plaints to the Board were proclaimed effective September 1, 1978. The
relevant sections are 82.1(8), (9), (10), (11); 94(2); 95(1), (2); 96.1(1), (2),
3), @); 96.2(1), (2); 96.3, 96.4, 97(1)(@).

Id., s. 82.1(8).

Id., s. 82.1(9), (10), (11).
Id., ss. 94, 95.

Id., ss. 96.1, 96.2.
Code, s. 111(2).

1d., s. 11103).

Id., s. 111(5).

At 207-08.

Paul C. Weiler, The Administrative Tribunal: A view from the Inside,
(1976) 26 U.T.L.J. 193.

Ibid.

Interview with the writer, September 19, 1978.
Code, s. 111(5)().

Id., s. 115Q1).

S. C. 1977-78, c. 27, s. 43. For a discussion of section 119 and of the
restricted access to judicial review see Chapter 4, infra.

As recommended in Chapter 3.
Chapter 2, supra.

James E. Dorsey “The Other Labour Relations Board” unpublished
paper presented to the Labour Law Section of the British Columbia
Branch of the Canadian Bar Association, December 13, 1978.

S.B.C. 1973 (2nd Sess.) c. 125; 1974, ch. 87; 1975, c. 33; 1976, c. 26;
1976, c. 32; 1977, c. 72.

Paul C. Weiler “The Administrative Tribunal: A View from the Inside™’,
(1976) 26 U.T.L.J. 193 at 202.

R.S.C. 1970, 2nd Supp, c. 10; see Magnasonic Canada Ltd. v. Anti-
Dumping Tribunal [1972] F.C. 1239 (C.A.).

Supra, note 184.
Interviews by the writer of Donald R. Munroe, Chairman, British Co-
lumbia Labour Relations Board.
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For example the Ontario Labour Relations Board’s offices conduct in-
quiries as to the employee status of disputed positions. The findings of
the officer are communicated to the parties who have the opportunity
to file submissions rebutting the officer’s conclusions.

Code, s. 107.

Code, ss. 118 (p), (v).

13 di 13 at 27; [1976] 1 Can LRBR 361 at 365; 76 CLLC 16,018 at 491.
If the effect of the addition is that the union’s support is less than 35%.

Although that may be seen as taking care of the problem it could, un-
necessarily in my view, expose the trade union to a later complaint of
failure to represent in good faith: Code, s. 136.1.

Code, s. 119.
See text at p. 29.

S. 171.1(3) provides that ‘‘the Board shall give the parties an opportunity
to present evidence and make representations., . ..”".

Canada Labour Relations Board Regulattons 1978, SOR/78 499, June
2, 1978, s, 19.

1d., s. 20.
ld., s. 21.
ld., s. 22,
Id., s.23.

‘Code, s. 118(c).

Supra, note 192, at 24, 363 and 489,

This was seen by the Supreme Court of Canada as a notable distinction
between a court and a labour relations board in Tomko v. Labour Re-
lations Board (Nova Scotia), [1977] 1 S.C.R. 112, where the court re-
jected the argument that section 96 of the British North America Act
prevented a provincial legislature from conferring on a board the power
to issue cease and desist orders in respect of unlawful strike action.

Code, s. 192.

Id., s. 194, Untll the 1978 amendments, it was the Minister of Labour
whose consent was required.

Until the 1978 amendments, any party affected by the order could file
it in the court. This power now rests with the Board, which must comply
with a request by an affected party to file it if there is an indication of
a failure to comply. with the order, unless there is ‘. . .good reason why
the filing of the order or decision in the Federal Court would serve no
useful purpose.”” Code, s. 123.

Id., s. 123(2).
Code. s. 119.
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220.
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222.

223.

224,

225,

226.

2217.

228.

229.

See, for example, The Labour Relations Act 1977, S.N. 1977, c. 64, s.
18(2); Trade Union Act, S.N.S. 1972, c. 19, s. 18(1).

Labour Relations Board of British Columbia v. Oliver Co-operative
Growers Exchange [1963] S.C.R. 7, 62 C.L.L.C. 15,428, at 541.

See Pringle et al v. Fraser [1972] S.C.R. 821, 26 D.L.R.(3d) 28; British
Columbia Securities Commission and Attorney General of British Co-
lumbia v. Robertson (1974) 2 W.W.R, 165 (B.C.C.A.).

9 di 20; [1975] 1 Can LRBR 327; 75 CLLC 16,158.
Id., at 26-27, 336, and 1185.

-Id., at 25-26, 334-35.

Whitehorse Hotels Ltd., 2 di 410; [1977] 1 Can LRBR 477; 77 CLLC
16,080.

British Columbia Telephone Company 22 di 504; [1977] 2 Can LRBR
404; 77 CLLC 16,608.

Northern Construction Ltd. (1977) 19 di 128. Northwest Community
Video Ltd. (1976) 14 di 132.

See, for example, Gretzky v. Ontario Minor Hockey Association [1976]
10 O.R. (2d) 759, (1975) 64 D.L.R.(3d) 467 (Ont. High Ct.).

Tippett v. International Typographical Union (1975) 63 D.L.R.(3d) 522
(B.C.S8.C.).

See, for example, Immigration Appeal Board Act, R.S.C. 1970, c. I-3,
5.23.

See, for example, National Transportation Act, R.S.C. 1970, c. N-17.

Leadbeater, Appeals from Federal Administrative Authorities to the
Federal Court of Canada (1978) (an unpublished paper prepared for the
Law Reform Commission of Canada), at 2-3.

Canada Labour Code, R.S.C. 1970, ¢. L-1, 1972, c. 18, s. 122.

See, Lyon, ‘““Comment: The Role of Canadian Courts in Supervising
the Exercise of Power Delegated by Provincial Legislatures to Labour
Relations Boards and Similar Tribunals’ (1971) 49 C.B.R. 365; Weiler,
“The Slippery Slope of Judicial Intervention™ (1971) 9 Osgoode Hall
L.J. 1; Laskin, Comment (1963) 44 C.B.R. 446; Laskin, “‘Certiorari to
Labour Boards: The Apparent Futility of Privative Clauses’’ (1952) 30
C.B.R. 986.

The most notable examples of which are: Barbara Jarvis v. Associated
Medical Services and Ontario Labour Relations Board [1964] S.C.R.
497 and Metropolitan Life Insurance Co. v. International Union of Op-
erating Engineers [1970] S.C.R. 425.

See Weliler, “The Administrative Tribunal: A View from the Inside™
(1976) 26 U.T.L.J. 193.

See Mullan, ‘“The Federal Court Act: A Misguided Attempt at Admin-
istrative Law Reform”’ (1973), 23 U.T.L.J. 14. Provincial superior courts
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acceded to this loss of jurisdiction in a very begrudging manner (see
Bedard v. Issac [1972] 2 O.R. 391 (H.C.)). However, since the Supreme
Court of Canada decision in Commonwealth of Puerto Rico v. Hernan-
dez [1975]1 1 S.C.R. 228, there is no doubt that this transfer of jurisdiction

- is complete.

Federal Court Act, R.S.C. 1970, 2nd Supp., c. 10, s. 27.
Id., s. 31(2).
Id., s. 31(3).

Jackett, ‘“The Federal Court of Appeal’’ [1973] O.H. L.J. 253; Chalmers
‘“The Federal Court as an Attempt to Solve Some Problems of Admin-
istrative Law in the Federal Area’ (1974) 18 McGill L.J. 206; Fera,
““‘Conservatism in the Supervision of Federal Tribunals: The Trial Di-
vision of the Federal Court Considered” (1976) 22 McGill L.J. 234, The
Law Reform Commission of Canada has recently published a Working
Paper on the subject: Federal Court, Judicial Review, Law Reform
Commission of Canada, Working Paper 18.

Thomas v. Attorney General for Canadh [1972] F.C. 208 at 222 (C.A.).

Rohm and Haas Canada Limited v. Anti-Dumping Tribunal (1978) 22
N.R. 175 F.C.A.). .

See for example the judgment of Freedman, J.A. in Parkhill Bedding
and Furniture Ltd. v. International Molders and Foundry Workers’
Union et al (1961) 26 D.L.R.(2d) 589 (Man.C.A.).
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