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Notice 

This study paper has been prepared for the Administrative Law 
Project of the Law Reform Commission of Canada. The Project's man-
date is to study "the broader problems associated with procedures 
before administrative tribunals". A series of eleven studies on specific 
independent administrative agencies operating on the federal level in 
Canada has been completed. Several other studies, of which this paper 
is one, have concentrated on administrative law problems common to 
various administrative agencies. 

The Commission has already published papers dealing generally 
with access to information, public participation in the administrative 
process, political control of independent administrative agencies, and 
Working Paper 25 on Independent Administrative Agencies. 

The Council on Administration proposed in the present paper 
would serve, inter alia, as a specialist monitoring body to assist Par-
liament in scrutinizing agency legislation and regulations, and to advise 
federal administrative authorities on matters relating to the format and 
effectiveness of procedures and organization. 

Research on this paper was completed in May, 1979. The final 
draft was prepared in July and August, 1979. Readers should note that 
a number of changes in federal government organization have occurred 
since that time which could not be taken into account in the text. 

Comments on the studies in the administrative law series are 
welcome and should be sent to: 

Secretary 
Law Reform Commission of Canada 
130 Albert Street 
Ottawa, Ontario 
K lA OL6 
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Introduction 

Independent administrative agencies' at the federal level in 
Canada are not easily described or understood. They have a variety 
of powers and duties; their procedures differ and are not always for-
malized; their members are appointed in a closed and informal selec-
tion process; there is no uniform right of appeal from their decisions 
and no single appeal body to deal with those appeals; finally, their 
success in performing delegated functions efficiently and effectively is 
not regularly or adequately evaluated. These characteristics call for 
better supervision of agencies. But how can improved supervision be 
implemented? 

It is an attribute of their independence that agencies remain pri-
marily responsible to Parliament, although the mechanism of minis-
terial responsibility has been used to implement that accountability. 
But Parliament alone, especially as it currently functions, has not been 
able to provide the kind of comprehensive supervision necessary to 
ensure that agencies are an effective, efficient and fair component of 
the machinery of government. The temptation may be to make min-
isterial responsibility a more meaningful method of accountability by 
giving departments a greater role in supervising independent agencies. 
Such a solution, however, compromises the principle that some gov-
ernmental tasks ought to be pursued free of the political influences of 
the Executive. The dilemma, a very real one, is this: agency inde-
pendence without supervision can lead to unacceptable abuses; yet, 
supervision is bound to limit agency independence. These limits may 
be unacceptable if drawn by the Executive rather than by Parliament. 

This paper examines an approach to dealing with the dilemma that 
is new to Canada, a mechanism outside Parliament that could provide 
improved agency supervision and be responsible to Parliament rather 
than a department or minister of government. Three specialized 
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supervisory bodies existing in other countries are described and 
assessed — The Council on Tribunals (United Kingdom), the Admin-
istrative Conference of the United States and the Administrative 
Review Council (Australia). 

First, however, a brief discussion of the major problems resulting 
from inadequate agency supervision is in order. 2  
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CHAPTER ONE 

The Problems 

The problems that demand an improved method of agency super-
vision can be subsumed under five heads: labels and structures, pro-
cedures, personnel, grievances and evaluation. 

A. Labels and Structures 

Independent agencies have no "typical" institutional form. The 
majority are "commissions", "boards" or "councils", but other 
names are used as well (see the Appendix). Even those that have the 
same label may differ in the types of tasks they may be assigned or in 
their structural design. 

Merely because a body is called a "board" or "commission" or 
"tribunal" does not mean it is analogous in function to other bodies 
similarly labelled. For example, the National Energy Board makes 
licensing decisions and sets rates and conditions in energy matters. It 
has powers to revoke, suspend or impose conditions on licensees; it 
monitors, inspects and supervises licensees; it engages in research 
both to inform its regulatory decisions and to provide a basis for advice 
to government on energy matters. On the other hand, the Pension 
Review Board is primarily an appellate body that reviews decisions of 
the Canadian Pension Commission. 

The lack of uniformity in labelling makes the administrative pro-
cess as a whole difficult to understand. It also makes it difficult to 
communicate new developments and problem awareness from one 
agency to another. Research conducted on one agency is often ignored 
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by other similar agencies because the fact that they have similar types 
of functions is not easily determined. 

The structure adopted for similar functions also varies consider-
ably. The Immigration Appeal Board has to determine the eligibility 
of an applicant for immigrant or refugee status. It chooses to do so by 
adjudicating the matter in the way a court would conduct itself. It has 
become, in form, a court. The National Parole Board, on the other 
hand, also has to determine the entitlement of an applicant to parole 
status. It does not operate like a court at all and considers itself to be 
making "administrative" as opposed to "judicial" decisions. 

These problems of structure are, in many respects procedural and 
will be dealt with later in discussing agency procedures. Suffice it to 
say now that the lack of rationality and uniformity in the labelling and 
structures of agencies provide substantial impediments to their super-
vision and improvement. 

Procedures 

Agency procedures — the manner in which agencies carry out 
their functions — are another source of many problems in the admin-
istrative process. The determination of "appropriate" procedures for 
independent agencies involves considerations in addition to those that 
are basic for business organizations, namely, ensuring an efficient and 
effective method for furthering the goals of the institution. "Appro-
priate" procedures for any agency are those that acceptably respond 
to the following needs: 

(1) efficiency, in terms of costs and delays; 

(2) effectiveness, in terms of success in achieving agency goals; 

(3) fairness, in terms of the treatment accorded individuals and 
groups who deal with the agency; 

(4) accountability to Parliament for financial management; 

(5) accountability to Parliament, the government and the public 
for the social and economic policy (i.e. law) developed; and 

(6) uniformity, in the sense that the procedures of agencies en-
gaged in similar functions should, insofar as possible, be uni-
form in order to make government more understandable. 
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With few exceptions, the terms of reference of the agencies do 
not describe the procedural frameworks within which they must func-
tion. In the main, agencies must develop their procedures through 
regulations or internal policies. The result is that some agencies have 
developed formal and comprehensive rules of procedure that are avail-
able to interested persons. However, others have not developed formal 
rules, and are content to rely on flexible, informal practices that are 
often not available to individuals dealing with the agency. 2a The pro-
cedures, formal or informal, used by agencies are not legislatively 
required to include any specific procedures designed to ensure a degree 
of fairness. 3  The Federal Court of Canada has exerted an influence on 
the agencies for more procedural fairness by quashing certain agency 
decisions taken without adequate procedures. 4  However, the nature 
of judicial review by the Federal Court has not made it a major force 
for the development of "appropriate" procedures, as broadly defined 
above. 

The formal procedural regulations developed by agencies are sub-
ject to the scrutiny required by the Statutory Instruments Act 5  (SIA), 
including scrutiny by Department of Justice lawyers according to four 
criteria6  and scrutiny by the Standing Joint Committee on Regulations 
and Other Statutory Instruments according to fifteen criteria. 7  How-
ever, assessments made by the Standing Joint Committee itself, 8  by 
the MacGuigan Committee and by the Law Reform Commissionm 
conclude that the scrutiny, registration and publication provisions of 
the Act do not ensure adequate supervision of the exercise of delegated 
legislation. That view is even more apposite for purely procedural rules 
and regulations. 

The concerns of the Department of Justice lawyers in the scrutiny 
process are almost exclusively related to questions of validity and 
drafting. Little attention is given to assessing whether the regulations 
conform to the procedural requirements of "natural justice". There is 
no attempt to compare the procedural regulations of agencies perform-
ing similar functions, nor is there an attempt to determine whether 
proposed procedures are appropriate for the functions concerned. This 
co-ordinating, rationalizing and unifying task is not seen by the 
Department of Justice as being part of its duties. 

Even the limited scrutiny called for by the Act does not appear 
to be considered as crucial. Though section 3 of the SIA is worded in 
mandatory terms, the Act also makes it clear that a regulation which 
is registered without being scrutinized is not thereby invalid. Under 
section 8, the only remedy is an Order-in-Council, upon the 
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recommendation of the Minister of Justice, that the regulation be 
revoked. It is clear that a defect in this part of the regulation-making 
process will not enable an aggrieved individual to argue that a 
regulation is a nullity. 

The Statutory Instruments Act provides that all statutory instru-
ments stand permanently referred to committee; this effectively in-
cludes all statutory instruments created since January 1, 1972. With 
the proclamation of the 1978 consolidation, comprising some 19 vol-
umes, all regulations prior to 1972 will come within the scrutiny juris-
diction of the committee. 

The committee created for this purpose is a Parliamentary joint 
committee called the Standing Joint Committee of the Senate and of 
the House of Commons on Regulations and Other Statutory Instru-
ments." The Committee's two counsel must be extremely selective 
concerning which instruments will receive their attention. Those that, 
on their face, seem to have a high social policy content or political 
import, as opposed to those that are mainly technical or scientific, 
receive first priority. This puts agency procedural regulations, a small 
fraction of all regulations, very low on the priority list. Criteria one, 
four and fourteen, dealing with the authorization of regulations by 
statute or pursuant to the prerogative, and unusual or unexpected use 
of powers conferred, or problems of legislative drafting, respectively, 
are most frequently at issue. 12  The problem of vires most frequently 
arises in connection with instruments which subdelegate a power or 
give a power of disposition. Oddly enough, the same matters are within 
the scrutiny concerns set forth in subsection 3(2) of the SIA, and pre-
sumably should have been corrected by the Department of Justice. 

Should the Committee take objection to a procedural regulation 
its final recourse, after other informal methods have been employed, 
is to "Report" the impugned instrument to the two Houses of Parlia-
ment. This recourse has rarely been used. The regulations under the 
Post Office Act 13  authorizing postal rate increases was one matter men-
tioned in three Reports to both Houses." The anomaly of the whole 
process is that if the Committee's objection is concurred in by Parlia-
ment, as signified by the adoption in both Houses of the Committee 
Report, Parliament has no power to annul or modify the regulation, 
except, of course, by statute. For example, a Report considering postal 
regulations was unanimously adopted by both Houses, but the regu-
lations still stand. The House of Commons has no standing orders, and 
the Senate has no rules, that provide a mechanism for the disallowance 
of statutory instruments. If the informal attempts of the Committee to 
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influence the relevant officials and the responsible minister are unsuc-
cessful, the chances for change or annulment through the legislative 
process, especially for purely procedural regulations, are slight. 

The scrutiny criteria applied by the Committee make it abundantly 
clear that it is not envisaged as the body responsible for rationalizing 
agency procedural rules, nor for monitoring procedures and promoting 
the experimentation and innovation which is required if agencies are 
to develop "appropriate" procedures." 

It is sufficiently important to warrant repetition, that "appropri-
ate" agency procedures are not achieved simply by creating "fair" 
procedures. The history of administrative law in this country is largely 
the history of how procedural fairness has been made a requirement 
of administrative decision-making. However, that important develop-
ment has tended to push administrators into the adoption of court-like 
procedures in carrying out their duties. It is becoming more evident, 
especially in the light of American agency experience, that judicialized 
adjudication may have several negative consequences, especially when 
used to make decisions involving complex scientific, economic, and 
social policy. In particular, certain fundamental benefits of judicial 
procedure — accuracy, efficiency, and acceptability — may be 
severely compromised when those procedures are employed in matters 
that are highly policy-oriented." 

One writer has expressed dissatisfaction with judicialized proce-
dures in administrative policy making as follows: 

It prevents us from seeing resource allocation as a process by which some 
are punished and others rewarded for reasons which have no relation to 
the objective merits but have relation only to government policy. It pre-
serves the appearance of the rule of law, making it seem that the im-
mensely important allocation and planning process is being carried out 
at all times subject to fair and equitable guiding principles.n 

Thus, the search for "appropriate" procedures for each agency 
is very difficult. Much innovation and experimentation will be required 
to develop procedures that can both serve the policy needs of the 
agency and ensure fairness to individuals." 

C. Personnel 

All of the independent agencies have one or more "members" 
who are appointed by order of the Governor General in Council. As 
with all orders of the Governor in Council, these appointments are 
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determined by the Cabinet and receive automatic approval by the Gov-
ernor General. The members of the independent agencies are not se-
lected, as are other public servants, pursuant to the provisions of the 
Public Service Employment Act.' 9  

The Public Service Employment Act created an agency known as 
the Public Service Commission with responsibility for appointing qual-
ified individuals to jobs in the Public Service. Certain governing prin-
ciples are set out in the Act to guide the Commission. Central to the 
terms of reference of the Commission is the merit principle, embodied 
in section 10 of the Act as follows: 

Appointments to or from within the Public Service shall be based on 
selection according to merit, as determined by the Commission, and shall 
be made by the Commission, at the request of the deputy head concerned, 
by competition or by such other process of personnel selection designed 
to establish the merit of candidates as the Commission considers is in the 
best interests of the Public Service. 

The Commission has the power to develop selection criteria for any 
position or class of position in the Public Service including such mat-
ters as education, knowledge, experience, language, age and resi-
dence. Part of the process required to implement the merit principle 
is a competition scheme involving notice of opening, applications, ex-
aminations and provisions for appeal. In addition, the Commission has 
responsibility for adjudicating complaints made by a Deputy Head con-
cerning the incompetence or incapacity of any employee. 

No comparable legislation exists with respect to appointment to 
agency membership. There is no formal articulation of a "merit" prin-
ciple, nor is there any machinery for dealing with appointments that 
could be said, "de facto", to ensure merit-based appointments. 
Agency members are appointed under what is, in form, a patronage 
system. 

To describe the process for making senior appointments as a 
"patronage" system may be too harsh an indictment, but the current 
system is characterized by a lack of standardization, openness and 
independence from the government of the day." The widespread pub-
lic perception of senior Governor-in-Council appointments to agencies 
being in the nature of "rewards" for political services is a disability 
that members certainly do not want and, in the main, do not deserve. 
Like most misconceptions, however, it has an annoying grain of truth 
that cries out for reform. In the course of this research, and the re-
search leading to the research paper on the Composition of Federal 
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Administrative Agencies , 21  several agency chairmen have complained 
about the not infrequent instances where appointments have been 
made on grounds quite unrelated to merit. 

The involvement of the Executive with agency members does not 
cease with appointment. The Cabinet determines rates of pay, annual 
increments and bonuses for Governor-in-Council appointees; of course, 
it also decides suitability for re-appointment to additional terms, or 
suitability for appointment to some other government position. To fa-
cilitate these ongoing concerns, Cabinet has implemented a practice 
of annual performance appraisals of members. As with the appoint-
ments process, this system also is lacking in openness and inde-
pendence. 22  

Although agency appointments are dealt with centrally in the Ex-
ecutive, they still suffer from an unacceptable degree of "ad-hocery". 
One of the major reasons for the establishment of independent agencies 
with legislatively delegated decision-making powers, is the need for 
specialized knowledge. This need is often one of the reasons for not 
giving jurisdiction to the courts, or for taking jurisdiction away from 
the courts and placing it in the hands of an expert tribunal. If this 
reason is valid, then each agency has special requirements, in terms 
of required expertise, for its members. For example, the Canadian 
Pension Commission requires medical expertise to come to its deci-
sions; the National Energy Board, engineering expertise; the Canada 
Labour Relations Board, expertise in labour-management relations. It 
is not so easy to determine the expertise required by some agencies. 
What expertise ought to be required of members of the National Parole 
Board? Of members of the Canadian Human Rights Commission? Of 
members of the Unemployment Insurance Commission? Sometimes 
the expertise comes from formal, specialized education; sometimes 
from experience; and sometimes from a combination of these. In any 
case, the requirements for each agency ought to be determined and 
articulated with as much precision as possible and steps should be 
taken to ensure that the "merit" principle is applicable to agency ap-
pointments, just as it is for appointments to the Public Service. 

A study23  conducted for the Law Reform Commission indicated 
that, in fact, previous experience closely related to the work to be 
performed is a major factor in appointments. It would not, therefore, 
seem unduly disruptive to the status quo to require that job descrip-
tions for agency membership be formalized and candidate searches be 
conducted more openly. 
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The openness of the appointments process requires, then, the fol-
lowing two elements: 

(1) recruitment based on detailed, written job descriptions; and 
(2) a pre-selection screening of "short-list" candidates by some body 

independent of the Executive; or a post-selection affirmation process 
by some body independent of the Executive. 

The process in the United States of Senate confirmation for presiden-
tial appointments is only one model of how the second requirement 
might be implemented. 

As will be described later, the Council on Tribunals in the United 
Kingdom has a role to play with respect to membership appointments. 
It may be that special mechanisms could be tailored to individual agen-
cies, involving, for example, nominations or comment from specific 
groups directly involved with the agency. In any case, the determi-
nation of a more appropriate senior appointments process needs care-
ful attention if the accountability of agencies is to be improved. 

D. Grievances 

One of the most problematic areas in the federal administrative 
process concerns the availability and uniformity of appropriate pro-
cesses and forums for the redress of grievances against agencies. 
Because of the power of many of the agencies to make enforceable 
decisions affecting the rights and entitlements of individuals, groups 
and corporations, there is a need for mechanisms by which those dis-
satisfied may challenge both the merits and the legality of agency de-
cisions. 

Currently there are a variety of mechanisms employed to this end. 
Certain of the agencies themselves are review or appellate bodies for 
decisions made by other agencies; some agencies have an internal 
appeal or review system, and some are subject to appeal to the Min-
ister or to the Governor in Counci1. 23a In addition, the Federal Court 
of Canada has power to hear appeals from some agency decisions, and 
jurisdiction to review the legality of administrative decisions required 
to be made on a "judicial or quasi-judicial" basis. 24  

Several other avenues for the redress of grievances, not amount-
ing to formal review or appeal mechanisms, also exist including: the 
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Privacy Commissioner, the Canadian Human Rights Commission, the 
Correctional Investigator and the Law Reform Commission. The pro-
posed Commissioner of Information and the proposed federal 
Ombudsman would also fall into this category. 

Unlike some other countries, France and Australia for example, 
there is no single body in Canada that is charged with reviewing both 
the legality and the merits of administrative decisions. Moreover, no 
consistent principles or criteria are discernible, from an examination 
of the existing diverse review machinery, as to when a particular 
review or appeal mechanism is considered "appropriate". 

Is there good reason why the decisions of the Canadian Pension 
Commission should be subject to three types of internal appeal as well 
as an appeal to another independent agency — the Pension Review 
Board — while, on the other hand, the decisions of the National Parole 
Board are not appealable to any body independent of the Board, al-
though an internal review may be requested? Is it sensible that a com-
plainant under the Canadian Human Rights Act can neither appeal an 
initial decision that his or her complaint is unjustified, nor a decision 
not to set up a tribunal, nor a decision rendered by a Human Rights 
Tribunal unless that Tribunal has fewer than three members? Are there 
good reasons why there should be an appeal to the Federal Court from 
certain decisions of the Canadian Grain Commission, but not from all 
of its decisions? Can there be good reasons to permit appeals to the 
Minister from decisions of the Canadian Transport Commission while, 
at the same time, authorizing review of those same decisions by the 
Governor in Council; and why is there no appeal to the Minister from 
decisions of the Atomic Energy Control Board or the Anti-dumping 
Tribunal? 

These questions may all have valid answers that support current 
practices — the point is that such diversity should only be maintained 
where there are cogent reasons outweighing the benefits to be attained 
through uniformity and simplicity. 

The issue of appropriate appeal mechanisms for agency decisions 
was raised when the Federal Court Act was enacted in 1971. Several 
academics appeared before the Standing Committee on Justice and 
Legal Affairs to encourage an in-depth study of all agencies to deter-
mine the most appropriate appeal mechanisms for each Act, instead 
of adopting the general judicial review provisions embodied in sections 
18 and 28 of the Federal Court Act. Professor G. V. V. Nichols, for 
example, said: 
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• • • I am urging though that we should do a grassroots inquiry into what 
goes on in the federal administrative tribunal and decide on the merits of 
each particular case whether that particular tribunal's decision should be 
subject to review or not. 25  

That research has yet to be done. Such scrutiny might result in 
an initial recommendation for the creation of more specialized appeal 
tribunals independent of the deciding agency. However, when the mat-
ters involved and expertise required for determining these appeals 
were compared, it might be found that a very small number of tribunals 
could hear appeals from many agencies. This coordinated, yet partic-
ularized scrutiny was suggested in Australia by the Commonwealth 
Administrative Review Committee in their 1971 Report." In response, 
the Attorney General set up the Committee on Administrative Discre-
tions27  to look into the particular circumstances of, and factors in-
volved in, the exercise of all administrative discretions in Australia, 
in order to recommend appropriate appeal mechanisms both on mat-
ters of legality and matters going to the merits. The result was not 
recommendations for many specialized review tribunals, but rather a 
recommendation for three administrative appeal tribunals: (1) Medical 
Appeals Tribunal; (2) Valuation and Compensation Tribunal and (3) 
General Administrative Tribunal. 27a The Committees also recom-
mended the disbanding of all other special appeal or review tribunals. 
Legislation based on these recommendations has recently been enacted 
in Australia (see Chapter Two). 

One area where such consolidation might be possible in Canada 
is in the field of social benefits. Several agencies are involved in this 
field — for example, the Canadian Pension Commission, War Veterans 
Allowance Board, Unemployment Insurance Commission, Pension 
Review Board and the Pension Appeals Board. Two Law Reform 
Commission studies28  indicate that a single review body for many of 
these decisions would be a useful reform. 

E. Evaluation 

No democratic country has yet been able to satisfactorily resolve 
the problems of how to assess the effectiveness of government pro-
grams and how to monitor the content and direction of policy devel-
oped by government agencies. Effectiveness evaluation and policy 
monitoring are interrelated because no evaluation of the success of 
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any program can be undertaken except in the context of the express 
or implied goals that the program is intended to achieve. Each inde-
pendent federal agency should be viewed as part of, sometimes the 
essential ingredient of, a particular program designed to achieve, im-
plement or pursue certain socio-economic goals. The traditional ad-
ministrative lawyer's concern about "fairness" to the individual 
merely indicates that in our society, we believe that social engineering 
by government cannot totally disregard the individual. But that im-
portant principle, which requires constant vigilance in the face of big 
government, should not deflect attention from the primary concern. 
Does the program, as designed and operated, pursue acceptable goals 
and, if so, does it do so successfully? 

The determination of goal acceptability is of special importance 
in the case of independent agencies. The very independence of agen-
cies, operating as they do with various types of delegated parliamen-
tary authority, can make them analogous to legislatures, with their 
governing statutes serving a function akin to that of a constitution. To 
the extent that this "constitution" clearly articulates the goals of the 
agency, acceptability of those goals must be assumed because they 
have been approved by Parliament. This assumption of acceptability 
is required by the theory and tradition of parliamentary democracy 
until brought into question through the legitimate, political-legal 
processes. 

Special concern over the acceptability of an agency's goals arises 
when the goals are not articulated clearly in its governing statute, 
where conflicting goals are stated, or where expressed goals are so 
general as to require the agency to engage in substantial policy-making 
in order to operationalize them. Similar concerns arise where the 
agency, either on its own or with the approval of its minister or the 
Governor in Council, is delegated legislative authority to develop 
policy. 

Again, these types of situations raise concerns about goal accept-
ability because of the democratic tradition that the laws of the state 
must involve, and receive the approval of, its citizens or their elected 
representatives. Once policy-making becomes the function of agen-
cies, the traditional mechanism of popular control is removed and spe-
cial mechanisms are required to either bring Parliament back into the 
picture after agency policy-making has occurred, or to make the agen-
cies themselves more directly accountable to citizens. A few examples 
should illustrate how statutory mandates can make agencies mini-
legislative bodies. 
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1. Atomic Energy Control Act 29  

The Atomic Energy Control Board (AECB) was created in 1946 
by the Atomic Energy Control Act. The Board regulates atomic energy 
materials, equipment and facilities in Canada. It also facilitates and 
engages in research concerning nuclear energy. Flowever, the Act 
itself sets no mandatory goals or functions for the Board; it simply 
empowers the Board to engage in certain kinds of activity, make cer-
tain kinds of rules and, with the approval of the Governor in Council, 
make regulations regarding certain matters. A brief preamble to the 
Act is the only articulation of goals or policy. It reads as follows: 

Whereas it is essential in the national interest to make provision for the 
control and supervision of the development, application and use of atomic 
energy, and to enable Canada to participate effectively in measures of 
international control of atomic energy which may hereafter be agreed 
upon, therefore, . . . 

The Act refers, in several places, to the "purposes" of the Board; 
for example subsection 3(1) constitutes the Board as a body corporate 
"for the purposes hereinafter set out . . ."; section 7 requires the 
Board to comply with any general or specific ministerial directions 
". . .with reference to the carrying out of its purposes"; paragraph 
9(g) authorizes the Board, with the approval of the Governor in Coun-
cil, to make any regulations the Board deems necessary ". . .for carry-
ing out any of the provisions and purposes of this Act"; and, paragraph 
8(b) authorizes the Board to appoint or employ officers and employees 
"as the Board deems necessary for the purposes of this Act". But 
nowhere in the Act are any purposes set out! This Act delegates to a 
specialist body law-making powers over atomic energy without any 
attempt to state, even in general terms, what Parliament intends should 
be achieved. The Board itself has the power to give content to national 
law regarding the development and use of nuclear energy. Not even 
such nebulous standards as "the public interest" or "public safety" 
or "environmental integrity" are given as guides. Only once does the 
term "public interest" appear, and that is in paragraph 9(e) which 
authorizes the making of regulations for keeping information secret 
". . . as in the opinion of the Board, the public interest may require". 

Yet, in practice, the Board has operationalized goals which it im-
plements and follows — environmental standards, safety standards, 
types of applied usages, market participation, rates of development 
and so forth. Highly important social and economic policies for all 
Canadians are forged in this mini-legislature yet with a very restricted 
range of popular participation and scrutiny. 
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2. An Act to Amend the Canada Labour Code 3° 

The Canada Labour Relations Board (CLRB) was created in 1948 
under the Industrial Relations and Disputes Investigations Act (since 
replaced by the Canada Labour Code).31  In practice the Board is pri-
marily responsible for granting legal recognition to the bargaining re-
lation between employers and representatives of organized employee 
groups and, generally, establishing and policing the structure and con-
duct of these relations. In his study on the CLRB, Stephen Kelleher 
lists the major substantive areas over which the Board exercises juris-
diction as follows: 

. . . certification, unfair labour practices, successor rights, technological 
change, unlawful strikes and lockouts, imposition of a first collective 
agreement, the duty of fair representation, disclosure of financial state-
ments, union hiring halls, access to the employer's premises, the duty to 
bargain in good faith and safety standards. 32  

The Board has established detailed regulations governing the pro-
cedure before the Board and the situations in which it will conduct 
hearings. Certain matters must be dealt with by the Board because the 
Act designates the Board as the deciding authority but, overall, what 
are the Board's purposes and goals? In general the Act requires the 
Board to ". . . exercise such powers and perform such duties as are 
conferred or imposed upon it by, or as may be incidental to the 
attainment of the objects of, this Part . . 

But what are the objects of Part V, and what powers and duties 
are incidental to their attainment in addition to the mandatorily 
assigned matters the Board must deal with? The Act is silent on that, 
except to the extent that objects can be extrapolated from the nature 
of the specifically assigned powers and duties. The 1972 amendment 
did, however, include a fairly lengthy preamble, as follows: 

Whereas there is a long tradition in Canada of labour legislation and 
policy designed for the promotion of the common Well-being through the 
encouragement of free collective bargaining and the constructive settle-
ment of disputes; 

And Whereas Canadian workers, trade unions and employers recog-
nize and support freedom of association and free collective bargaining as 
the bases of effective industrial relations for the determination of good 
working conditions and sound labour-management relations; 

And Whereas the Government of Canada has ratified Convention 
No. 87 of the International Labour Organization concerning Freedom of 
Association and Protection of the Right to Organize and has assumed 
international reporting responsibilities in this regard; 
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And Whereas the Parliament of Canada desires to continue and ex-
tend its support to labour and management in their cooperative efforts to 
develop good relations and constructive collective bargaining practices, 
and deems the development of good industrial relations to be in the best 
interests of Canada in ensuring a just share of the fruits of progress to 
all; 

Now Therefore, Her Majesty, by and with the advice and consent 
of the Senate and House of Commons of Canada, enacts as follows: 

33a . . . 

Does this make the Board's goals any clearer? What can be 
assumed to be the authorized goals against which success of the Board 
can be measured? Can we assume that the general, legislatively defined 
goal for the Board is: to encourage and facilitate comprehensive, free 
collective bargaining in respect of all federal works, undertakings or 
businesses over which the Board has jurisdiction? This is certainly one 
broad goal which could be taken from the Act. If it were to be accepted 
as an important goal, is the Board pursuing it in the most efficacious 
manner by taking only a passive role, i.e. making decisions and orders 
only in response to received applications and complaints? Would it not 
be reasonable to take an active role by identifying all federal works, 
undertakings or businesses (or parts thereof) which are without free 
collective bargaining through employee organizations, and by setting 
plans and timetables for their organization? In adopting only a passive 
role the Board has, de facto, made a significant policy choice. 

Of course, the specific meaning given to the Act through the 
Board's individual decisions also represents a substantial amount of 
policy-making in the labour relations field. But goal-setting and policy-
malcing are much more circumscribed in the case of the CLRB than 
in the case of the AECB. The CLRB has a more detailed legislative 
mandate controlling its activities, and a more clearly specified clientèle 
with defined rights of participation; nevertheless, it has a large area of 
policy-making discretion in this important socio-economic sector of 
Canadian society that requires supervision. 

3. Law Reform Commission Act34 

The Law Reform Commission of Canada was established in 1971 
under the Law Reform Commission Act. The Commission undertakes 
research both for internal purposes and for public dissemination; it 
malçes recommendations for law reform to the Minister of Justice who 
is bound to table these before Parliament. The Act actually defines 
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certain goals for the Law Reform Commission (a rarity in the legisla-
tion governing agencies) as follows: 

The objects of the Commission are to study and keep under review on 
a continuing and systematic basis the statutes and other laws comprising 
the laws of Canada with a view to making recommendations for their 
improvement, modernization and reform, including, without limiting the 
generality of the foregoing, 

(a) the removal of anachronisms and anomalies in the law; 

(b) the reflection in and by the law of the distinctive concepts and 
institutions of the common law and civil law legal systems in Canada, 
and the reconciliation of differences and discrepancies in the expres-
sion and application of the law arising out of differences in those 
concepts and institutions; 

(c) the elimination of obsolete laws; and 

(d) the development of new approaches to and new concepts of the 
law in keeping with and responsive to the changing needs of modern 
Canadian society and of individual members of that society. 35  

"Improvement", "modernization" and "reform" — these are the 
goals which the Commission is mandated to pursue. But what content 
should be given to each of these? How should the Commission oper-
ationalize the legislative mandate so as to determine its activities? 
What is an "improved" law or a "modern" law or a "reformed" law? 
Recommendations for change alone are not enough. Moreover, what 
amounts to a "systematic" program of review of Canada's laws? 

Obviously, as with other agencies, the development of specific 
content is deemed to require the input of experts, and a majority of 
the commissioners are required by the Act to be individuals with long 
experience in legal matters (usually judges or lawyers — only one non-
lawyer has ever been appointed as a commissioner). In addition to 
their own expertise, the commissioners are required by the Act to 
engage in consultations with certain groups and individuals. For ex-
ample, the Commission is required to submit to the Minister ofJustice, 
for his approval, its detailed programs for study of particular laws or 
branches of law. As well, to the extent the Commission deeiris it prac-
ticable, it is required to formulate its specific recommendations for 
improvement, modernization and reform after consultations with the 
Minister of Justice, associations of members of the judiciary and the 
bar, institutes and persons engaged in the teaching of law or legal 
research, and other interested groups or individuals, including any 
member of the public likely to be concerned with, or affected by, its 
recommendations." 6  
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Thus, in order to act under its mandate the Commission must, 
either explicitly or implicitly, make policy determinations concerning 
such matters as — what laws or branches of law to study, what groups 
or individuals to consult and the timing and nature of the consultations 
(i.e., before recommendations are finalized or after, in the context of 
public hearings, informal meetings or by letter response to published 
documents, and so forth). Of course, the substance of recommenda-
tions themselves requires policy determinations. 

But the substantial policy-making activities the Law Reform Com-
mission is required to engage in are of a somewhat different sort than 
those of either the AECB or the CLRB. The Law Reform Commission 
cannot make enforceable decisions, based on its policy determinations, 
that directly affect Canadian citizens. It cannot, for example, actually 
change laws or sanction practices of which it disapproves. Its powers 
are advisory in nature, and its potential for actual impact is restricted 
to persuasion, reason and attitude change. The policy-making required 
to operationalize its mandate makes it only a modest sort of mini-
legislature. 

Thus, problems of adequate supervision over the Law Reform 
Commission are of a different order than the others, but they never-
theless exist. Parliament still ought to maintain a consistent interest in 
whether the development of its policy and approach is acceptable and, 
if so, whether those institutional goals are being pursued with an 
acceptable degree of success. 

4. Conclusion 

The foregoing examples illustrate how Parliament frequently fails 
to state clear purposes for agencies. The lack of specificity of goals in 
all the statutory mandates of agencies is a matter requiring attention, 
yet specificity of goals in legislation is not, in itself, a sufficient insur-
ance that those goals actually motivate agency behaviour. The phe-
nomenon of "goal substitution", which is well documented in the lit-
erature on organizational theory, 37  has taught the lesson that the 
articulated goals, or even the goals administrators believe to be their 
controlling goals, are frequently not the actual organizational goals. 
Goal substitution results because any activity an organization pursues 
produces either strains or rewards. The tendency of organizations to 
seek the minimization of strains and maximization of rewards is the 
dynamic that generates new goals. An important element in the 



production of strains and rewards is often efficiency . . When legitimate 
organizational goals are pursued with maximum efficiency, little com-
plaint can be made but when efficiency itself becomes a controlling 
goal, the legitimate goals of an organization can become no more than 
an institutional mythology that contributes little to the understanding 
of what the organization actually does. 

Of course, other sources of strains and rewards that bear on any 
organization, may be even more influential than that of efficiency: (1) 
the career aspirations and socio-political philosophies of the decision-
makers in the institution; (2) the power of outside individuals or groups 
to determine budgetary allocations for the institution; (3) the power of 
outside individuals or groups to set the remuneration of decision-mak-
ers within the institution; (4) the power of outside groups or individuals 
to impede goals (especially efficiency) by non co-operation; (5) the 
power of outside groups or individuals to bring public attention to 
institutional activities; and so forth. It is only through an identification 
of the sources of strains and rewards affecting a particular organiza-
tion, and an examination of the responses to those sources, that some 
understanding of the actual operational goals of an institution is 
possible. 

Agencies are as subject to goal substitution as any organization. 
Thus, the task of ensuring effective supervision of agency goals and 
policy development requires the ongoing study and evaluation of the 
daily activities of agencies. Although the lack of clearly articulated 
statutory goals may be an indicator that a specific agency needs special 
attention, the phenomenon of "goal substitution" should be a warning 
that even agencies pursuing detailed legislative goals require scrutiny. 

Because of this lack of individualized study against a background 
of stated agency goals, meaningful evaluation of agency activities is 
virtually impossible. As a result, agencies, once established, have a 
kind of "tenured" status; they are hard to change, to influence or to 
disband. Improved scrutiny of agency activities and more attention to 
the development and articulation of goals is required if meaningful 
agency evaluations are to be possible; such evaluations are an essential 
component of accountability. 
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CHAPTER TWO 

A Specialized Supervisory Agency — 
The Models 

Several common law jurisdictions have sought to deal with some 
or all of the problems raised in Chapter One by creating permanent 
institutions charged with monitoring, assessing, evaluating and super-
vising administrative agencies. For the most part, these bodies are not 
chiefly concerned with the resolution of grievances with respect to 
individual decisions, nor are they appeal forums. Rather, they are 
"process" or "procedure" oriented institutions, seeking to encourage 
widespread improvement in the administrative process across sub-
stantive jurisdictional lines. 

In this chapter, three such institutions are examined: the Council 
on Tribunals (U.K.), the Administrative Conference (U.S.) and the 
Administrative Review Council (Australia). 

A. The Council on Tribunals — 
United Kingdom 

1. History 

The Council on Tribunals was created in 1958 by the Tribunals 
and Inquiries Act." This Act was a direct result of recommendations 
made to the government in the 1957 Report of the Committee on Ad-
ministrative Tribunals and Inquiries — often referred to as the Franks 
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Committee Report." An understanding of the work and recommen-
dations of the Franks Committee is helpful background to a full 
appreciation of the work of the Council on Tribunals. 

In November, 1955, the Lord High Chancellor created a 16-person 
committee under the chairmanship of Sir Oliver Franks to consider 
and make recommendations on: 

(a) the constitution and working of tribunals other than the ordinary 
courts of law, constituted under any Act of Parliament by a Minister of 
the Crown or for the purposes of a Minister's functions. 

(b) the working of such administrative procedures as include the holding 
of an enquiry or hearing by or on behalf of a Minister or an appeal as the 
result of objections or representations, and in particular the procedure 
for the compulsory purchase of land. 4° 

The last part of these terms of reference — ". . . and in particular 
the procedure for the compulsory purchase of land" — refers to the 
issue that gave rise to the Committee. In the so-called "Crichel Downs 
Affair" a public furore arose over an arbitrary government decision 
not to return to the original owner land which had been appropriated 
during World War II. Messrs. Wraith and Hutchesson, in their com-
prehensive text on the British tribunal systere, refer to it as "a pebble 
which started a landslide", because the relatively trivial occurrence 
raised basic questions concerning "openness" in government and the 
appropriate balance between private rights and the public good. In the 
end concerns about this particular decision lost the stage entirely to 
the broader issues associated with the exercise and control of admin-
istrative discretion in general. 

The Committee began its work by seeking from government de-
partments (by questionnaire) a comprehensive documentation of the 
tribunals and other administrative authorities that made decisions or 
took action after an inquiry or hearing. The Committee also held 27 
days of public hearings during which it received oral and written evi-
dence in response to specific invitations and a public request in Par-
liament and in the press for submissions. 

As a result the Committee took the general position that the char-
acteristics of "openness, fairness and impartiality" should be exhib-
ited by any tribunal or procedure involving an inquiry or hearing. 

In the field of tribunals openness appears to us to require the publicity 
of proceedings and knowledge of the essential reasoning underlying the 
decisions; fairness to require the adoption of a clear procedure which 
enables parties to know their rights, to present their case fully and to 
know the case which they have to meet; and impartiality to require the 
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freedom of tribunals from the influence, real or apparent, of the Depart-
ments concerned with the subject-matter of their decisions. 42  

Each characteristic might well vary in degree, but the system of 
tribunals should exhibit the maximum possible degree of each char-
acteristic. This position was based on the Committee's belief that tri-
bunals should not be conceived as part of the departmental-
administrative machinery. Rather, it took the position (in opposition 
to much of the testimony of civil servants) that the tribunals should be 
considered as part of the administration of justice. As "adjudicative 
machinery" they should be severed from departmental ties to enable 
them to maximize the three characteristics mentioned above. 

In order to promote these values the Committee made several 
specific, substantive recommendations regarding procedures. How-
ever, the Committee also felt that, to a great extent, appropriate pro-
cedures for promoting these values should be "tribunal-specific" — 
that is, they should not be rules of general application determinable 
from general principle alone. Each tribunal would have to be assessed 
in context, and monitored on an ongoing basis. 

The Committee was struck by the great diversity in the types of 
administrative bodies that had been established to adjudicate rights, 
a diversity that seemed to have no "rhyme nor reason" and flourished 
largely without scrutiny. 

According to the Committee: 

Perhaps the most striking feature of tribunals is their variety, not only of 
function but also of procedure and constitution. It is no doubt right that 
bodies established to adjudicate on particular classes of cases should be 
specially designed to fulfill their particular functions and should therefore 
vary widely in character. But the wide variations in procedure and con-
stitution which now exist are much more the result of ad hoc decisions, 
political circumstance and historical accident than of the application of 
general and consistent principles. We think that there should be a standing 
body, the advice of which would be sought whenever it was proposed to 
establish a new type of tribunal and which would also keep under review 
the constitution and procedure of existing tribunals. 43  

As a way of dealing with these problematic aspects of administration, 
the Committee recommended the establishment of two permanent 
councils — one for England and one for Wales — to monitor and make 
recommendations concerning tribunals. The Committee recommended 
that these councils should each be referred to as the "Lord Chancel-
lor's Council on Tribunals"» It felt that the Councils should report 
to the Lord Chancellor, in keeping with the belief that tribunals were 
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properly considered "independent organs of adjudication". In this 
connection, the Committee recommended that the chairmen of all tri-
bunals should be appointed by the Lord Chancellor, but that their 
members be appointed by the Councils on Tribunals." 

The Franks Committee Report was published in July of 1957 and 
debated in both Houses of Parliament in the fall of 1957. In March of 
1958 the government introduced the Tribunals and Inquiries Bill, and 
by December, the Council on Tribunals became a reality in Britain. As 
we shall see, however, the Council that came into being was not 
exactly as had been recommended. 

2. Structure and Personnel 

The Tribunals and Inquiries Act created one Council with a Scot-
tish Committee, instead of the two councils recommended by the 
Franks Committee. 

The Council has no full-time salaried chairman, although the Act 
would seem to permit such an arrangement. In fact, the Council Chair-
men have all served only in a part-time capacity, as do the other mem-
bers of the Council. The only full-time salaried government official on 
the Council is the Parliamentary Commissioner for Administration (the 
British version of the Ombudsman). 

The members of the Council, presently numbering sixteen," are 
appointed by the Lord Chancellor. Following the recommendation of 
the Franks Committee, the Council has always had at least one legal 
academic represented, including two very distinguished scholars, Prof. 
H. W. R. 'Wade (Oxford) and D. G. T. Williams (Cambridge). Non-
lawyers, including social scientists and community leaders are also 
included. The majority of members represent various interests that 
come under the regulation of the tribunal system such as those of local 
government, industry, social service, agriculture and the civil service. 
Perhaps an indication of the prestige accorded the Council is the fact 
that the Lord Chancellor has always appointed a peer to the chair-
manship. 

The work of the Council is carried on through nine committees: 
Legal Committee, Complaints Committee, Visits Committee, Supple-
mentary Benefit Appeal Tribunals Committee (SBAT), Planning Pro-
cedures Committee, Committee on Hospital Complaints, Committee 
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on Family Practitioner Services, Devolution Committee, Representa-
tion and Assistance Committee, and Function of the Council Com-
mittee. 47  These committees do not have formal delegated powers from 
the Council, and meet only as required. Much of their business is 
conducted by correspondence. 

3. Mandate and Powers 

The Tribunals and Inquiries Act, 1971, consolidated the Acts of 
1958 and 1966 and gives the Council the following mandate: 

Subsection 1(1) 
(a) to keep under review the constitution and working of the tri-
bunals specified in Schedule 1 to this Act (being the tribunals con-
stituted under or for the purposes of the statutory provisions spec-
ified in that Schedule) and, from time to time, to report on their 
constitution and working; 

(b) to consider and report on such particular matters as may be 
referred to the Council under this Act with respect to tribunals other 
than the ordinary courts of law, whether or not specified in Sched-
ule 1 to this Act, or any such tribunal; 

(c) to consider and report on such matters as may be referred as 
aforesaid, or as the Council may determine to be of special impor-
tance, with respect to administrative procedures involving, or which 
may involve, the holding by or on behalf of a Minister of a statutory 
inquiry, or any such procedure. 47a 

The Act gives more specific powers to the Council with respect 
to tribunal membership and procedures. It authorizes the Council to 
make recommendations to the relevant Minister concerning appoint-
ments to scheduled tribunals, and the Act directs that the Minister 
". . . shall have regard to the recommendations under this section" 
(s. 5(1)). The Act also stipulates that no power to make, approve or 
concur in procedural rules of scheduled tribunals may be exercised 
without prior consultation with the Council (s. 10 and 11). 

A reading of the Council's statutory mandate reveals that the 
Council is quite different from the one envisaged by the Franks Com-
mittee. First, the government rejected the idea that the Council should 
have the power to appoint tribunal members. The previous practice 
was continued, that such appointments be made by the minister of the 
appropriate department. Tribunal Chairmen would be appointed by the 
Lord Chancellor. However, the Council was given authority to make 
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to the Minister "general recommendations as to the making of 
appointments to membership" (s. 5). 

Secondly, the Act does not give the Council authority to make 
procedural rules for tribunals, as advocated by the Franks Committee. 
Here, too, the Council was given only a recommending role. It was, 
however, given some teeth by the inclusion of the requirement that 
proposed changes in tribunal procedural rules must be submitted to 
the Council prior to their adoption (s. 10). The Annual Reports of the 
Council seem to indicate that disagreements over proper procedures 
(as between the Council and the relevant rule-making authority) usu-
ally are resolved to the satisfaction of both parties. 

Wraith and Hutchesson48  point out that the Council has an 
arrangement that permits it to publish — with the publication of the 
rules — its comments insofar as they have not been taken into account. 
The authors also point out that the arrangement has yet to be exer-
cised. 

Other matters upon which the Council must be "consulted" 
include the addition or deletion of any tribunal from those in the sched-
ule, over which it has responsibility. As well, the Council must be 
consulted before any of the scheduled tribunals can be exempted from 
giving reasons for their decisions (s. 12(6)). In short, as Messrs. Wraith 
and Hutchesson put it, the Council was "confined to a purely advisory 
role".49  Garner, in his text Administrative Law, describes the Council 
as, 

an advisory and consultative body only, having itself no adjudicatory or 
executive powers and it is in no sense a super-tribunal, nor a court of 
appeal from tribunals.50 

Several important powers that the Council exercises are not re-
ferred to in the legislation but have grown up as a result of "arrange-
ments" worked out by the Council in an attempt to fulfill its wide 
mandate. One example of this is the practice of referring draft legis-
lation that affects the tribunal system to the Council. Another is the 
investigation of individual complaints involving tribunals. This role 
was initially taken on by the Council as a "public-relations" or "con-
sciousness raising" mechanism. Despite the fact that there now is an 
ombudsman (the Parliamentary Commissioner for Administration) 
who also sits as a member of the Council, his mandate does not extend 
to tribunals and the Council continues to examine individual cases. 5 ' 

A third important function undertaken by the Council, is that of 
making personal visits to tribunals to witness their proceedings first 
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hand and even to sit in on their deliberations. During 1977-78, for 
example, Council members made 121 visits to tribunals. Its Reports 
try to make it clear that Council members do not see these visits as 
"inspections" but, rather, as educational and information gathering 
mechanisms. 52  However, the Council had been in operation some 
seven years before the procedural rules of most tribunals gave "offi-
cial" authority to the Council members to attend private sittings and 
deliberations. Even today, they are not permitted to attend the private 
sittings of all tribunals under their jurisdiction. 

4. Nature of Issues Dealt With 

The work of the Council has been much influenced by the Franks 
Committee  Report. In their text on Australian administrative law, 
Messrs. Benjafeld and Whitmore put it this way: 

The activities of the Council, since its establishment, indicate that it is 
concerned to bring into operation as soon as possible the Committee's 
more detailed recommendations: the Franks Report is the Council's 
`Bible'. 53  

This discipleship to Franks has meant that the scrutiny of procedural 
rules and regulations, to ensure the maximum facilitation of the prin-
ciples of "openness", "fairness" and "impartiality", has been the 
major focus of the Council. 

It was largely as a result of recommendations of the Franks Com-
mittee that the early years of the Council were taken up with the 
examination of various aspects of Inquiry procedures. In subsequent 
examinations of tribunal procedures in general, the Council was es-
pecially concerned that there be provision of procedural protections 
for the interests of individuals who were unlikely to have expert rep-
resentation. It encouraged simplicity and clarity in procedural rules, 
as well as openness and availability. At the same time the Council 
endeavoured to ensure that, wherever possible, legal aid would be 
available for proceedings before administrative tribunals. 54  

In 1977-78, twenty-six sets of draft rules of procedure were con-
sidered by the Council. As mentioned the general principles enunciated 
by the Franks Report are applied in the examination. Wraith and 
Hutchesson state that: 

The Council's approach to these rules has been based on the general 
principles enunciated in the Franks Report — that before the hearing, the 
applicant or appellant should be aware of, and fully understand, his right 
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to apply to the tribunal and should know in good time the case he would 
have to meet; that the hearing itself should take place in public except in 
special circumstances; that there should normally be a right to legal rep-
resentation; that after the hearing the decision of the tribunal and the 
reasons for it should be stated as fully as possible; and that the parties 
should be adequately and promptly notified of the decision, the findings 
of fact, the reasons for the decision and any right of appeal. But the 
approach has not been solely dictated by the Franks Committee's rec-
ommendations and the Council have developed their own jurisprudence 
in these matters. Generally, they have avoided any detailed prescription 
of the procedure to be followed at the actual hearing (since experience 
has shown that it is important to allow for considerable flexibility, par-
ticularly where the parties are unrepresented) and have left scope for 
innovation. 55  

The Council gives very detailed consideration to the procedural 
rules submitted to it. It is in no sense a "rubber stamp" procedure. 
The fact that Departments usually accommodate the suggestions of the 
Council attests more to the "advocacy" of the Council than to any 
innocuity in the suggested changes. 

Equally careful consideration is given to proposed legislation 
examined by the Council. For example, in scrutinizing the Police Bill, 
in 1975, the Council included proposals for handling public complaints 
against the police. A Police Complaints Board would initially hear 
complaints and decide on how they should be handled. Special  tribu-
nais  would then be responsible for actual disciplinary proceedings. The 
Department took the position that these special tribunals were analo-
gous to disciplinary bodies in the professions and, like those bodies, 
should not be subject to the supervision of the Council. In contrast, 
the Council posited that these special tribunals were analogous to the 
tribunals set up to handle complaints against family practitioners under 
the National Health Service and, like those bodies, should be subject 
to the Council's supervision. It further argued that because the pro-
ceedings of the special tribunals would not be public, Council super-
vision generally would serve to strengthen public confidence. In the 
final result, the Council's position was not accepted. 

However, the Council's comments on another Bill during 1975- 
1976 had better success. The Health Services Bill included provisions 
for a Health Services Board that would draw up a common waiting list 
for National Health Service facilities on the basis of medical priority. 
The Board was also charged with phasing out private pay beds from 
National Health Service hospitals, taking into account demand and 
availability of other facilities for private practice. Finally, the Board 
was charged with the responsibility for licensing private medical 
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facilities. The Council took the position that when the Board was 
exercising the licensing function it should be considered a "tribunal", 
because of the particularly adjudicative nature of the task. The Council 
also urged that provisions be included for hearings when licences were 
likely to be refused and that the Bill provide an appeal on matters of 
law to the High Court. All of the Council suggestions were incorpo-
rated in the legislation. 

In summary, the Council is mandated to supervise the compliance 
of British Tribunals with the principles embodied in the Franks Report. 
In releasing the Council's '77-'78 Annual Report, the Lord Chancel-
lor's Office summarized the approach of the Council as follows: 

In all their work, the Council continue to pursue some basic themes. 
Thus, they try to ensure that people are granted a hearing over proposals 
which affect their interests; that rights of appeal against administrative 
decisions are given wherever appropriate and not eroded when they exist; 
that procedures concerning hearings are set out in published and binding 
rules; that parties are treated equitably and neither side is given an unfair 
advantage; that adequate reasons are always given for decisions; and that 
time limits are fair and reasonable. 

The Council are also concerned that the wording of forms and explanatory 
leaflets should be as clear and simple as possible, so that people who 
wish to take part in tribunal or inquiry procedures without professional 
help can do so." 

5. Assessment 

It is very difficult to assess the impact of the Council on the im-
provement of administrative justice. Inasmuch as it is limited to an 
advisory role, a dramatic impact was not expected. On the other hand, 
as Garner points out: "The publicity attaching to the issue of these 
(annual) reports showed clearly, however, that it would be difficult for 
any government to ignore indefinitely any firm recommendations for 
reform made by the Council." 57  As well, the ongoing relations the 
Council must have with the civil service in the course of its assessment 
of procedural rules has created an enormous amount of goodwill and 
respect for the Council, replacing the initial suspicion with which the 
Departments viewed the Counci1. 58  This area of the Council's work 
has also earned the respect and confidence of the tribunal members. 
J. F. Garner has written: 

The most successful of the work undertaken by the Council has undoubt- 
edly been that connected with the drafting of rules of procedure for the 
various tribunals. Sometimes these rules have been incorporated at least 
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in part in the statute itself, and in other instances the rules are to be found 
in a statutory instrument, frequently the result of many consultations 
between the Council and the officers, Government Departments, and 
interested bodies. As a general observation, it may be said that the Coun-
cil's views have always been received appreciatively by Government 
Departments concerned although there have been a few cases of disa-
greement with them." 

Messrs. Benjafeld and Whitmore take pains to put this "success" into 
perspective: 

It must be said, however, that the Council has not been an unqualified 
success — perhaps because too many of its members are unpaid 'ama-
teurs'. There still exist in the United Kingdom tribunals which have no 
prescribed procedural rules. The rules which have been approved, and 
improved, lack uniformity, so that lawyers and laymen are compelled to 
search for minor divergencies — often in sets of rules which are out of 
print. The standard of adjudication before some tribunals is still abysmally 
low. On the other hand the Council has dealt effectively with many com-
plaints about tribunals." 

There are two serious impediments preventing the Council from 
eliciting major improvements in British administrative justice. One is 
easily corrected; the other is policy related and more difficult to 
change. The first impediment is the serious lack of resources given to 
the Council with which to undertake research. 6 ' As a result, the Coun-
cil must rely on research undertaken and funded by others. This may 
also be why much of the "in-house" research that is done is under-
taken by non-lawyers. A positive feature of this lack of resources for 
research, is that the Council has been forced to forge consultative links 
with a variety of organizations including the National Citizens Advice 
Bureaux Council and the Trade Unions Congress, groups that know, 
on a day-to-day basis, the workings of a variety of tribunals and — as 
Wraith and Hutchesson put it — "where the tribunal's shoe pinches". 62  
Nevertheless, the lack of resources has seriously hampered the Coun-
cil in making itself known to the public. There are only a relatively 
small number of public complaints, yet the Council has no publicity 
or animational personnel to devise and implement methods of giving 
access to public concerns. 

The second, and substantive, impediment to the Council's work 
is that it is not only a child of the Franks Committee Report, it is also 
a prisoner of that Report. In making its recommendations the Com-
mittee rejected the notion that a general administrative appeal tribunal 
was required in Britain. This, according to some commentators,° 3  has 
"frozen" the lines of development of administrative law in Britain. 
Many, including Professor Wade, argued before the Franks Committee 
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that appeals on matters both of law and fact should be available from 
tribunal decisions. They argued that the ordinarily constituted courts 
were unsuited to this task because of the difficulty of developing a 
sufficient level of expertise in relation to specific areas of government 
administration. The view was also expressed that a separation of ap-
peal forums — appeals on law to the courts, appeals on fact to a special 
administrative tribunal — would be unsatisfactory. The history of ju-
dicial review in Britain reveals that even appeals limited to questions 
of law cannot prevent courts that are so inclined from delving into the 
merits. 

Despite these arguments the Franks Committee stuck rigidly to 
the view that tribunals should be treated as part of the adjudicative 
machinery of justice. From this point of view, the Committee felt it 
would be a serious departure from practice and principle to remove 
tribunals from the jurisdiction of the superior courts — at least in 
matters of legality. "This unifying control has been so long established 
and is of such fundamental importance in our legal system that the 
onus of proof must lie clearly on the advocates of change" •64  

The upshot of this position is that a unified and efficient system 
for the review of administrative decisions, concerning both the legality 
and the merits, cannot easily be achieved. It may be  that  real and 
widespread improvement in administrative justice, demands a com-
pletely separate system of public law, in the civil law tradition. (See 
infra, pp. 50-55) In any case, in view of the Council on Tribunals' 
present structure and the institutional milieu in which it must operate, 
it appears relegated to making minor reforms. 

Voices continue to be heard in the United Kingdom advocating 
a system of public law more akin to that adopted in many civil law 
jurisdictions. According to Mitchell: 

The question, quite bluntly, is whether we want to restore the place of 
law in government. That restoration demands a susceptible law and a 
susceptible body which at the same time is aware of the real needs of 
government and of the value of the individual. That is what, behind its 
technicality, Droit Administratif is about; it is what the Conseil d'État 
tries to be. 65  

The membership of the United Kingdom and Ireland in the 
European Economic Community is bound to add impetus to this move 
towards a specialized system of public law. 
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6. The British Model in Ontario 

A version of the British Council on Tribunals is in existence in 
Ontario. In response to the 1969 Report of the McRuer Royal Com-
mission's Inquiry into Civil Rights, the Government of Ontario enacted 
the Statutory Powers Procedure Act 66  which sets out certain proce-
dural requirements for administrative agencies. The Act also estab-
lished a Rules Committee to examine agency rules to ensure compli-
ance with principles in the Act. 

The Committee is charged with examining the procedures of agen-
cies with decision-making powers, including agencies required to hold 
a hearing as well as those that are not. It also has a mandate to examine 
the procedures of agencies with no final decision-making powers. 
Agencies required to hold hearings must submit proposed procedural 
rules to the Committee for scrutiny; however, in no case is the agency 
obliged to adopt the Committee's recommendations. 

The Committee is comprised of six members: the Deputy Attor-
ney-General, the Chairman of the Ontario Law Reform Commission, 
a Supreme Court Judge, a senior public servant, a representative of 
the Law Society of Upper Canada and a legal academic. The Com-
mittee's only research and support staff is its secretary. That position 
is filled on a part-time basis by a Crown Law Officer in the Attorney 
General' s Department. 

When first established, the Committee held monthly meetings to 
discuss procedural issues with agencies. However, the Committee now 
meets no more than twice a year for from two to four hours. A further 
indication of the relative inactivity of the Committee is the fact that 
although the Act requires the Committee to report annually to the 
Attorney General, only one formal Annual Report has been made and 
published since 1971. 

B. The Administrative Conference 
of the United States 

1. History 

The Administrative Conference of the United States was created 
by the Administrative Conference Act, 67  enacted in 1964. However, it 
did not come into actual operation until President Johnson appointed 

32 



the first chairman in January, 1968. The driving force to have this 
legislation enacted was the American Bar Association, which felt that 
a permanent federal independent agency was required to oversee ad-
ministrative justice. This view was supported by the experience of two 
"temporary" Administrative Conferences 68  that had operated on a trial 
basis in 1959 and 1961. Judge E. B. Prettyman of the U.S. Court of 
Appeals (D.C.) had chaired both of the temporary Conferences and 
was a major proponent of the move to make it a permanent institution. 
The Subcommittee on Administrative Practice and Procedure of the 
Committee on the Judiciary in the Senate led the Senate battle," while 
the Chairman of a subcommittee of the Committee on the Judiciary 
championed the proposal in the House of Representatives." 

2. Mandate and Powers 

As mentioned, the Administrative Conference Act established the 
Administrative Conference as an independent federal agency. The Act 
indicates that the Conference is to be a forum for, and catalyst of, 
cooperative study and information exchange among federal agencies. 
The Conference is directed to develop recommendations for adminis-
trative action that will both protect private rights and ensure that ad-
ministrative activity is carried out in the public interest. Section 571 
sets forth its purpose as follows: 

It is the purpose of this subchapter to provide suitable arrangements 
through which Federal agencies, assisted by outside experts, may co-
operatively study mutual problems, exchange information, and develop 
recommendations for action by proper authorities to the end that private 
rights may be fully protected and regulatory activities and other Federal 
responsibilities may be carried out expeditiously in the public interest. 71  

In order to carry out the purposes indicated, the Act specifically states 
that the Conference may: 

(1) Study the efficiency, adequacy and fairness of the administrative 
procedure used by administrative agencies in carrying out administrative 
programs, and make recommendations to administrative agencies, col-
lectively or individually, and to the President, Congress, or the Judicial 
Conference of the United States, in connection therewith, as it considers 
appropriate; 

(2) arrange for interchange among administrative agencies of infor-
mation potentially useful in improving administrative procedure; and 

(3) collect information and statistics from administrative agencies 
and publish such reports as it considers useful for evaluating and im-
proving administrative procedure. 72  
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The Act clarifies the mandate of the Conference by defining 
"administrative agency" in the same manner as it is defined in the 
Administrative Procedure Act," thus including almost every govern- 
ment authority with the exception of the Congress and the courts." 
"Administrative procedure" is also broadly defined by the Act as 

procedure used in carrying out an administrative program and is to be 
broadly construed to include any aspect of agency organization, proce-
dure, or management which may affect the equitable consideration of 
public and private interests, the fairness of agency decisions, the speed 
of agency action, and the relationship of operating methods to later ju-
dicial review, but does not include the scope of agency responsibility as 
established by law or matters of substantive policy committed by law to 
agency discretion. 75  

It should be noted that this definition specifically authorizes the Con- 
ference to look beyond the formal procedures involved in hearings to 
organizational and management concerns. It also authorizes the Con-
ference to be concerned with efficiency as well as fairness. However, 
the definition precludes the Conference from considering the substan-
tive policy committed to agency discretion. 

In general, then, the "power" of the Conference to effect change 
in the administrative system is limited: (1) to making recommendations 
and to persuasion based on research; and (2) to "procedural" consid-
erations as opposed to "substantive" considerations — although "pro-
cedure" is broadly defined. 

3. Organization 

The Administrative Conference is composed of three entities: the 
Assembly, the Council and the Office of Chairman. 

(a) The Assembly 

The Assembly of the Conference, which meets once a year, con-
sists of the entire membership of the Conference meeting in plenary 
session. The membership, not less than 75 nor more than 91," includes 
agency chairmen, 77  administrative law judges," departmental heads" 
and "public" members." There are not to be more than 36 public 
members, two-fifths of the total membership, but they must comprise 
not less than one-third of the Conference membership. The Act indi-
cates that the public members should be chosen so as to provide broad 
representation of the views of private citizens and to bring diverse 
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experience to the work of the Conference." Public members must be 
members of the practicing bar, scholars in administrative law or gov-
ernment and others with specific knowledge or experience with federal 
administrative procedure. 

Another class of individuals are involved in the work of the 
Assembly. They might be termed "quasi-members" in the sense that 
they do not vote and have been admitted pursuant to the bylaws and 
not the Act. Section 4 of the bylaws permits the Chairman, with the 
approval of the Council, to make "liaison" arrangements with repre-
sentatives of the Congress, the judiciary, federal agencies, and profes-
sional associations not represented on the Conference. At present eight 
arrangements of this kind are in effect, and these eight quasi-members 
may participate in deliberations and have floor privileges. None of the 
members — with the exception of the Chairman — are entitled to 
remuneration for their service. If the members are from outside the 
federal government they are entitled to travel expenses and a per 
diem. 82  

The Assembly has ultimate authority over the activities of the 
Conference, 83  but to facilitate the work of the Conference, the Assem-
bly has established nine standing committees: 84  

1. Agency Decisional Processes 
2. Agency Organization and Personnel 
3. Compliance and Enforcement Proceedings 
4. Grants, Benefits and Contracts 
5. Informal Action 
6. Judicial Review 
7. Licenses and Authorizations 
8. Ratemaking and Economic Regulation 
9. Rulemaking and Public Information 

These committees plan and guide the research activities of staff and 
consultants, and propose recommendations for presentation to the 
Assembly. It is the practice of the committees to circulate their studies 
and tentative recommendations to the appropriate agencies for com-
ment. The recommendations are then re-examined in the light of the 
comments received. Recommendations of the committees generally go 
to the Council for its consideration before being forwarded to the 
Assembly. 

The Chairman is responsible for coordinating the activities of the 
committees and may assign new projects to existing committees or 
establish special-project committees with the approval of the 
Council." 
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(b) The Council 

The Council is composed of ten members appointed by the Pres-
ident for three-year terms. Not more than half of these may be from 
federal regulatory agencies or departments. The Chairman of the Con-
ference serves as chairman of the Council." 

The Council exercises general budgetary and policy supervision. 
It has the responsibility of organizing the annual plenary sessions of 
the Assembly and it may receive and consider committee recom-
mendations before they are forwarded to th?, Assembly. 97  

(c) The Office of the Chairman 

The Chairman must be appointed by the President, with the advice 
and consent of the Senate. He is appointed for a 5-year term and is 
the only full-time salaried member of the Conference." The current 
chairman, Robert A. Anthony, was appointed by President Ford on 
August 23, 1974. 88a The powers and duties of the Chairman are set out 
in the Act:" Generally, he acts as the chief executive officer and 
spokesman for the Conference, investigates matters brought to his 
attention and may designate subjects for study. He has the responsi-
bility of "encouraging federal agencies to carry out the recommenda-
tions of the Conference" . 9° 

(d) Research and Administrative Staff 

The Chairman has a full-time salaried staff of sixteen. They assist 
and monitor the work of consultants, provide advice to agencies and 
Congressional committees, and help the Chairman in his task of en-
couraging agencies to adopt Conference recommendations. The staff 
includes an executive secretary, an executive director, a research di-
rector, four staff attorneys, an administrative assistant to the Chair-
man, an administrative officer and a librarian-information officer. Staff 
resources are supplemented with part-time consultants and legal 
interns . 9 ' 

4. Nature of Issues Dealt With 

The projects undertaken and the recommendations considered do 
not relate solely to the "legal" aspects of procedural reform. The 
Conference is actively involved in educational and management 
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programs for regulatory agencies. It also attempts to clarify the work-
ings of administrative agencies through the establishment of statistical 
techniques to collect caseload and individual case data from a variety 
of agencies and departments. 

The Conference conducted seminars in October of 1977 and 1978 
to implement a statement adopted by the Assembly in June 1975 — 
Statement on Strengthening Regulatory Agency Management through 
Seminars for Agency Officials (RAMS). These RAMS afford periodic 
opportunities for members and senior staff of regulatory agencies to 
exchange views on management and policy problems. Emphasis is 
placed on the interests and needs of newly appointed personnel. The 
seminars are bolstered by a resource group composed of individuals 
with agency experience, from the Congress, public interest groups and 
academics."' 

The first Annual Report of the Conference's experimental Uni-
form Caseload Accounting System, was published in 1977. This pro-
gram was a 3-5 year pilot project to collect statistics from some 28 
departments and agencies which employ administrative law judges to 
preside over formal Administrative Procedure Act proceedings. The 
data gathered concerned the number of cases initiated and terminated 
(quarterly), average time spent in the various stages of the proceed-
ings, the manner of termination and disposition, and the time and "ju-
dicial effort" involved in each case. 93  

The largest project yet undertaken by the Conference was a major 
study of the procedures of the Internal Revenue Service. 94  A team of 
consultants and special staff supported the regular staff of the Confer-
ence; their research was directed by a distinguished steering commit-
tee, and took over a year to complete. The steering committee has 
been kept intact in order to monitor the implementation, by the I.R.S., 
of the six sets of recommendations approved by the Assembly in 
December 1975. 

5. Assessment 

The orientation of the Conference has been very much influenced 
by the fact that each chairman has been a legal academic (Jerre 
Williams, Roger Cramton, Antonin Scalia and Robert Anthony have 
all been professors of law). Despite the fact that the members of the 
Conference are almost exclusively lawyers, the importance of the 
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office of the Chairman seems to have dominated, with the result that 
much of the criticism of the Conference has centred on its academic 
approach. Critics refer to the approach as "academic", in the sense 
that it is not oriented towards regular monitoring and assessment of 
the impact of recommendations on the actual practices and procedures 
of agencies. This focus on general principles instead of specific indi-
vidual decision-processes, is also related to the fact that the Confer-
ence has no power to require the implementation of their recommen-
dations. In addition, because the Conference members are not 
"representative" members — i.e. they participate in their personal 
capacity — the Conference has real difficulties in making itself heard 
in the procedural policy-making activity of the individual agencies. 

(a) Various Techniques to Influence Agency Behaviour 

Unlike the situation in the United Kingdom, where procedural 
rules must be vetted with the Council on Tribunals, there is no re-
quirement for agency consultation with the Conference on procedure. 
This lack of power is a handicap, but one that could be overcome by 
developing other influencing techniques and strategies. One commen-
tator on the work of the Conference, J. L. Mashaw, 95  discusses various 
techniques that could be used to influence agency behaviour. He also 
points out that the Conference uses each of these techniques in a 
manner that renders them somewhat less useful than they might be. 
Two such techniques are influence through ethical-legal precept and 
influence through rational persuasion. 

(i) Ethical-Le gal  Precept 

A very important part of the work of the Conference is to exert 
an influence for administrative improvement by developing and artic-
ulating "administrative ideals" and "values" — for example, that all 
decisions should be made with accuracy, fairness, openness and effi-
ciency. The Conference employs this technique by making formal rec-
ommendations. However, the difficulty here is that formal recommen-
dations concerning administrative ideals, when articulated to apply to 
the whole range of federal administrative activity, become so general 
as to be no more than "motherhood" statements. Recommendations 
lacking operational detail of specific application to specific agencies 
just do not capture the attention of any agency. Operationalized rec-
ommendations are more likely to attract agency attention for two rea-
sons: first, agencies are constantly grappling with procedural problems 
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and individualized recommendations will be looked to as guides for 
resolving particular difficulties. Secondly, the development of specific 
recommendations demands that the Conference have a close liaison 
with individual agencies during the research, and thus the agency 
would likely be more interested in the resulting recommendations. 

Additional methods must, of course, be employed, in conjunction 
with the detailed recommendations, to highlight the basic values. 
Workshops and seminars, for example, might be given over to discus-
sions of general issues among personnel who have similar functions in 
several agencies. In general, one criticism of the work of the Confer-
ence has been its failure to get high-levei administrators meaningfully 
engaged in administrative reform, as a means of inculcating basic 
values. 

(ii) Rational Persuasion 

This technique for influence is especially difficult because of the 
fact that the people the Conference is trying to influence are "the 
experts". They, after all, are the administrators who know the various 
consequences of procedural changes in their organization. The Con-
ference, then, must devise a strategy for rational persuasion that takes 
into account the anomaly of the "initiated" being taught by the "un-
initiated". This factor, for Mashaw," suggests that the Conference 
should not try to immerse itself too deeply in the work of a particular 
agency — it is never going to become more expert than the experts. 
Rather, it should do so only to the degree that it becomes possible to 
develop: 

. . . a good conceptual model of various types of agency functions and 
some standards by which to evaluate the effectiveness of agency opera-
tions. The Conference could state with clarity what a particular form of 
procedural system was supposed to do, evaluate whether it was doing 
those things and make believable predictions about the impact of alter-
native procedures on desired outputs; it would be in a position to bring 
to bear an expertise which combined basic values, an external perspec-
tive, and a concern with functional reality. In short the Conference would 
possess a general expertise about administrative procedure which is not 
possessed by any individual agency, but which is highly relevant to the 
operation of all agencies. 

In this context, Mashaw 97  urges the Conference to try to develop 
a general theory of administrative decision-making, as a way of gen-
erating some conceptual models that would direct research into spe-
cific areas. For example, he suggests the Conference might decide to 
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look generally at the problem of fact-finding in adjudication. To direct 
its research it might adopt Posner's theory regarding procedural sys-
tems for finding facts: "the purpose of procedural rules is to minimize 
the total costs of erroneous decisions and the direct costs of making 
decisions". 

Within this theory, definitions of the elements of "error", "costs", 
and "social costs", together with consideration of the magnitude of 
costs when the error favours either the government or the individual, 
and consideration of changes in these elements or their magnitudes 
which procedural rule changes might effect, would provide insights 
into the nature of research required for developing recommendations. 
One might disagree with this theory, or prefer the consideration of 
additional factors not so related to efficiency; however, the point that 
general theorizing and conceptualizing is important for a body such as 
the Conference is well taken. 

Thus, another criticism of the Conference is that it has not taken 
on a role that would give a uniform perspective across agencies, while 
having practical consequences for individual agencies. 

(b) Difficulties Associated with Planning 

Some critics of the Conference 98 , while recognizing the high 
academic quality of research undertaken, are concerned about what 
seems to be a random selection of research topics. Each study stands 
on its own and there is no attempt to make individual studies part of 
an overall attack on one particular issue. Follow-up of studies is rarely 
undertaken and the Conference has not tended to bolster the impact 
of one study with others on closely related topics. As a result, the 
research work has a defeating sort of "built-in obsolescence". 

If the purpose of the Conference were merely to foster and 
encourage research in the administrative law field, their record would 
be admirable. However, the Conference was envisaged as an organi-
zation to encourage and lead a systematic examination. This criticism 
is, of course, tied in with the one previously referred to. In order to 
give an ordered and systematic quality to the research endeavour, 
some attempt must be made to "conceptualize" the overall process. 
This is a necessary precondition for establishing rational priorities for 
research; priorities are, in turn, a necessary precondition for system-
atic, coherent research. A vocal critic of the Conference, Glen O. 
Robinson, says: 
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I think the Conference ought to devote more effort to the task of estab-
lishing a set of priorities and to designing plans for study for major in-
vestigative programs. Once a particular area was mapped out for study, 
a staff, supported by Conference members and consultants as required, 
would be put together to form a study team to carry out the investigation. 
Under this approach the Conference, instead of spreading its resources 
and its attention over the entire spectrum of administrative law problems, 
would concentrate most of its energies on a manageable few, but prac-
tically important government functions or particular administrative 
agencies."" 

(e) Need for Broader Administrative 
Law Reform Mandate 

Yet another criticism is that the research endeavours are inade-
quately oriented towards the "what really happens" in agency set-
tings. As a result, general strategies and solutions are suggested that 
may not be appropriate for particular agencies. By way of example, 
Glen Robinson cites the 1971 Conference study of the use of the rate 
suspension power of federal regulatory agencies — in particular, the 
ICC, FCC, FPC and CAB.'" He points out that the Conference based 
its recommendations primarily on its concern that heavy reliance by 
those agencies on information provided by rate "protestors" rendered 
inadequate their surveillance of non-protested cases. The Conference 
assumed that non-protested cases were cômposed, in the main, of 
cases involving small and disorganized shippers who were in no po-
sition to protest. Based on this "impression" the Conference brought 
forward recommendations calling for an addition of staff to deal with 
suspensions and suggesting that more time be taken in considering 
suspension cases. Mr. Robinson goes on to point out that such a po-
sition should not have been taken without specific information about 
the actual operations of the agency: 

What I would like to know first of all is what kinds of cases are in 
fact being suspended and for what reason? If these suspensions are chiefly 
the result of protests, just who are the protestors: shippers or competitive 
carriers? Do we want to increase the use of the suspension power? What 
is the relationship between suspensions and desirable rate regulation 
policies? 

Now I do not have definitive answers to these questions but I have 
some general notions. One is that the successful protestors are generally 
not shippers but competitive carriers and that the protests are not over 
rate increases but rate decreases. Two is that most such protests have 
scarcely a colorable relationship to the public interest but are merely 
tools of anti-competitive behavior and that to the extent that it is rate 
decreases that are being suspended, the suspension power is being used 
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to augment cartel policies. In effect, the use of the suspension power 
gives added clout to the carriers' rate bureaus in regulating rate compe-
tition.'°' 

At the heart of the preceding criticism is perhaps the most fun-
damental concern that critics have concerning the approach of the 
Conference: can real improvements be made merely by attending to 
procedural mechanics alone, or must there be a full consideration of 
the purpose served by particular regulatory schemes as well? As pre-
viously pointed out, the Act's definition of "administrative procedure" 
may be read so as to exclude consideration of these more basic policy 
considerations. However, the purpose of the Conference, as defined 
in Section 571, is much broader, and makes no specific reference to 
the term "administrative procedure". In any event, regardless of 
whether or not such an approach is in fact outside the powers of the 
Conference, this criticism is an especially important one. Robinson 
puts it this way: 

The logical pursuit of the type of inquiries which I think should be 
made almost inevitably goes beyond matters of administrative procedure 
and internal administrative organization and opens up issues of substan-
tive policy. 

On the premise that administrative procedure can be regarded as 
simply a counterpart to judicial procedure, "administrative law" — so-
called — has excluded from its realm most of the substantive content 
with which the administrative process deals. Worthwhile as it certainly 
is to be concerned with procedural matters I do wonder whether we 
administrative lawyers ought to limit ourselves to this. Certainly someone 
should be looking more carefully at the underlying policy issues; and 
because I think that these issues are ultimately inseparable from the ad-
ministrative process I would regard them as within the proper realm of 
administrative law.'° 2  

Another commentator -- and former Conference member — 
Warner W. Gardner, 103  expresses the view that adequate forward plan-
ning can only be accomplished if a clear decision is taken as to whether 
the research is to concern itself only with procedures or with the rel-
evant substantive program as well. He describes this issue as: 

. . . a continuing question whether our objective (i.e. the Committee 
which he chaired) and that of the Conference should be control of agency 
discretion or improvement in agency procedures. This at first glimpse 
seems a purely semantic controversy, since discretion is typically con-
trolled through procedural refinements. 

The choice between these objectives has, however, a major practical 
impact upon how the Conference does its work. If we are studying the 
reach of agency discretion and how it should best be controlled, we have 
to get deeply into the substantive program as well as its procedures, and 
consider what alternative organization and procedure will permit a nar- 
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rowed discretion without damage to the agency program and objectives. 
That requires intensive in-depth study. A concern with agency procedure, 
on the other hand, seems a more modest objective and one more easily 
obtained. Are the standards of action publicly known; are the precedential 
decisions available to the public; does the affected citizen have a chance 
to present his case; is he able to seek review of an adverse result by 
procedures known to him? Questions of this nature can be answered with 
only a partial immersion into the agency function.'° 4  

Professors Gellhorn and Robinsonn5  make the suggestion that 
"administrative law has, in general, suffered from the administrative 
procedure model" 106, and that development of helpful suggestions for 
improvement "requires an understanding of an agency's substantive 
mandate"° 7 . According to them, it is largely due to the fact that the 
Administrative Conference is locked-in to the "administrative proce-
dure model" that it has not had a significant impact upon the improve-
ment of administrative government. Their criticism is that: 

In consequence, Conference studies are largely — though not exclusively 
— devoted to searching around the fringes of the federal administrative 
bureaucracy, examining such matters as title changes for hearing exam-
iners; whether agencies should have greater or lesser summary power to 
suspend rates; whether summary decision should be available in adjudi-
cative hearings; whether agency proceedings should be broadcast; the 
use of intermediate review board and interlocutory appeal procedures; 
the propriety of the "substantial evidence" test for reviewing adminis-
trative regulations, and the like. Such studies are not trivial and many are 
not uninteresting. But even a brief scan of the federal bureaucracy sug-
gests that if one is hunting for interesting and important problems to 
rectify, there is larger game afoot.'° 8  

In order to combat the tendency of the Conference to be preoc-
cupied with relatively minor procedural aspects of administration, 
Gellhorn and Robinson recommend that the mandate of the Confer-
ence be broadened to specifically include a substantive as well as a 
procedural mandate.m° They further suggest that the present Confer-
ence structure be scrapped and power be given to the Chairman to 
make recommendations. To assist in investigations, they urge that sub-
poena powers be given to the Chairman."° This structural change is 
premised largely upon their assessment that: 

. . . the Conference as a whole has been unimpressive, adding only lim-
ited insights and narrow approaches to any measure brought before it. As 
a whole — and as is repeated at almost every plenary session by disap-
pointed chairmen — the Conference is marked by inattendance, and 
sometimes by inattention, and institutional bias. Many seek appointment, 
but thereafter their performance is often narrowly limited." 

By comparison with the British Council on Tribunals, the Admin-
istrative Conference has an enormous task. The administrative 

43 



procedures, broadly defined, of all administrative authorities are 
within the jurisdiction of the Conference. In the United Kingdom, the 
Council on Tribunals has responsibility for the administrative proce-
dures (narrowly construed) of a limited number of quasi-judicial ad-
ministrative authorities: tribunals or public inquiries. The regulatory 
commission has an importance in the United States not seen in the 
United Kingdom. The hallmark of most regulatory commissions is that 
they have a responsibility to develop the policy and standards that are 
applied in individual cases. Most British tribunals, on the other hand, 
have limited policy-making responsibilities and are primarily con-
cerned with adjudicating specific cases. It is understandable in this 
latter situation that a supervisory body would be especially concerned 
with fairness. However, in the American context, it seems a necessary 
aspect of adequate agency supervision that the supervisory body be 
concerned with substantive policy as well as procedure. This dual 
responsibility seems called for because procedures adopted by an 
agency will have an important influence on policy development. The 
types and number of factors informing and influencing agency deci-
sions are shaped by the organization and procedures of the agency. It 
is for this reason that the assessment of the "appropriateness" of 
agency procedures requires an assessment of policy. 

In a recent report to the Commission on Law and the Economy 
of the American Bar Association, Dean Paul R. Verkuil calls for an 
amendment to the Administrative Procedures Act, requiring agencies 
to consult with the Administrative Conference before adopting rules 
of procedure. 112  He also recommends that procedural audits be regu-
larly conducted by the Conference to evaluate agency performance, 
and that the Conference Committee system be restructured to focus 
on individual agencies, rather than around generic issues." 3  

Despite the specific criticisms, there seems to be a large measure 
of agreement that neither self-improvement by agencies, nor statutory 
procedural requirements, can be relied on to ensure widespread ad-
ministrative procedural reform. Careful study of agency activities on 
a regular basis by a specialized body, like the Conference, is an 
essential ingredient. 

C. Institutional Innovations in Australia 

The monitoring body in Australia that is analogous to the Amer-
ican "Conference" and the British "Council" is the Administrative 
Review Council. What is exciting and unique about the Australian 

44 



Council is the special milieu of institutional controls over administra-
tive decision-making in which it operates. Australia has the newest 
and most comprehensive system of administrative law of any common 
law country. It is too early to make an informed assessment of the 
new Council. Consequently this section will be mainly descriptive and 
organized differently from the preceding two. 

Prior to 1976, the same fundamental principles of the common law 
developed in the United Kingdom that relate to the exercise of admin-
istrative discretions also prevailed in Australia. The dichotomy be-
tween judicial (quasi-judicial) and administrative functions, along with 
the common law notions of "natural justice", were important and the 
Australian courts took much the same line with respect to these con-
cepts as the English courts. Court control over the proliferation of 
delegated decision-making powers was exercised through the prerog-
ative writs, injunctions and declarations as is the case in England. 
However, innovations in England and in other jurisdictions that sought 
to bring the administrative process under more careful scrutiny and 
control — a control not adequately provided through the writs — were 
ignored. The Administrative Procedure Act (U.S., 1946); The Franks 
Committee Report (U.K., 1957), the Tribunals & Inquiries Act 
(U.K., 1958); the Ombudsman Act (N.Z., 1962); the Parliamentary 
Commissioner for Administration (U.K., 1967); the McRuer Inquiry 
into Civil Rights (Ont., 1971), and so forth, did not seem to filter 
through to Australia. 

But in the '70's the tide turned with a vengeance. In 1975 The 
Administrative Appeals Tribunal Act I975 4  was passed (since amended 
by The Administrative Appeals Tribunal Ainendment Act I977) 115  fol-
lowed by the Ombudsman Act 1976 116  and the Federal Court of Aus-
tralia Act 1976.m The Administrative Decisions (Judicial Review) Act 
I977 118  has also been passed but has yet to receive Royal assent. In 
three short years, under these pieces of legislation, Australia has es-
tablished: a unified administrative appeals tribunal to review both the 
merits and legality of administrative decisions; a supervisory council 
to monitor and conduct research on the administration of government; 
an Ombudsman to deal with individual grievances against the admin-
istration; a Federal Court with a specialized administrative law division 
to deal with questions of legality; and, finally, a simplified statutory 
articulation of the principles and procedures for judicial review, for-
merly available through the prerogative writs, declaration and injunc- 
tion.'  18Z1 
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The major changes in Australian administrative law stem, in large 
measure, from the Report' 9  of the Administrative Review Committee 
established in 1968 under the chairmanship of Mr. Justice J. R. Kerr. 
That Report recommended that all administrative discretions be ex-
amined to determine whether decisions made in their exercise should 
be subject to a "de novo" review and not merely the review for legality 
provided by the prerogative writs. Upon receipt of the Kerr Report, 
the Whitlam government constituted, in 1971, the Committee on Ad-
ministrative Discretions under the chairmanship of Sir Henry Bland.'" 

The task for the Bland Committee was the assessment of all 
existing discretions under Commonwealth statutes and regulations. 
The Committee categorized all discretions according to the nature of 
the subject matter involved, in order to determine if external review 
of initial decisions could be conducted by a limited number of review 
bodies designed to deal with broad categories of subject matter. The 
Committee concluded that there were two broad categories of matters 
regularly being determined pursuant to legislative discretions; (1) val-
uation and compensation matters; and (2) medical matters. The Bland 
Committee felt that separate tribunals should be established to hear all 
appeals involving these matters. In addition, the Committee felt a gen-
eral administrative tribunal, sitting in special divisions and composed 
of persons with appropriate experience and expertise, should be cre-
ated to hear appeals on matters not coming within those two cate-
gories. The legislative response to these Reports was The Administra-
tive Appeals Tribunal Act 1975.   

1. Administrative Appeals Tribunal 

Combining the advice of the Kerr Committee and the Bland Com-
mittee, the government created a single tribunal composed of the fol-
lowing divisions: 

(I) General Administrative Division 
(2) Medical Appeals Division 
(3) Valuation and Compensation Division 
(4) Such other Divisions as are prescribee' 

Anyone aggrieved by a decision made pursuant to a statutory 
power scheduled to the Act is entitled to apply to the Tribunal for a 
"de novo" review — i.e. the Act places the Tribunal in the same 
position as the initial decider; empowering it to exercise any power 
that could initially have been exercised. 
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Since the Tribunal is able to conduct a complete review of the 
impugned decision, it is necessary for it to decide questions both of 
law and fact. The Act provides that questions of law arising in the 
course of a proceeding "shall be decided in accordance with the opin-
ion of the member presiding". All members are appointed by the Gov-
ernor-in-Council (s. 6(1)). The qualifications for appointment are as 
follows: 

7.(1) A person shall not be appointed as a presidential member unless 
he is or has been a Judge or is enrolled as a legal practitioner of the High 
Court, of another federal court or of the Supreme Court of a State or 
Territory and has been so enrolled for not less than 5 years. 

(2) A person shall not be appointed as a non-presidential member 
unless he — 

(a) is enrolled as a legal practitioner of the High Court, of another 
federal court or of the Supreme Court of a State or Territory; 

(b) has had experience, for not less than 5 years, at a high level in 
industry, commerce, public administration, industrial relations, the 
practice of a profession or the service of a government or of an 
authority of a government; 

(c) has obtained a degree of a university, or an educational qualifi-
cation of a similar standing, after studies in the field of law, eco-
nomics or public administration or some other field considered by 
the Governor-General to have substantial relevance to the duties of 
a non-presidential member; or 

(d) has, in the opinion of the Governor-General, special knowledge 
or skill in relation to any class of matters in respect of which deci-
sions may be made in the exercise of powers conferred by an 
enactment, being decisions in respect of which applications may be 
made to the Tribunal for review. 

It can be seen that all Presidential members must be legally trained 
while non-presidential members may not be. 

The Tribunal is supported by registries in all capital cities. Appli-
cation forms are available at all registries and must be launched within 
thirty-five days from the date of communication of the impugned de-
cision. The mere launching of an application does not, in itself, stay 
the implementation of the decision. However, the Act makes provision 
for an application to prevent the decision taking effect (s. 41). 

Hearings are, in general, to be public (s. 35) and the procedure is 
to be "conducted with as little formality and technicality and with as 
much expedition, as the requirements of this Act and of every other 
relevant enactment and a proper consideration of the matters before 
the tribunal permit". (s. 33(1)(6)). 
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It is too early in the life of this Tribunal to assess its impact, but 
a recent comment by the Australian Law Reform Commission 122  in-
dicates that the Tribunal is taking a fairly activist role, not being re-
luctant to review government policy even at the highest level. For 
example, the Commission notes that a ministerial decision, approved 
by Cabinet, was set aside as not according with the facts. In immigra-
tion matters, the Tribunal has insisted on being provided with all policy 
guidelines underlying impugned decisions, thus bringing into the open 
previously "secret" law. The Commission notes that as of December 
31, 1977, there was almost a 50-50 split as to the percentage of cases 
upholding the citizen and cases upholding the government; and per-
haps more interesting, 54% of all appeals lodged were conceded prior 
to a hearing. 

2. Administrative Review Council 

The Kerr Committee had recommended the establishment of an 
"Administrative Review Council" and the Bland Committee a review 
committee. The Administrative Appeals Tribunal Act 1975 created an 
"Administrative Review Council" (s. 48). The Council is composed 
of the President of the Administrative Appeals Tribunal, the Com-
monwealth Ombudsman, the Chairman of the Law Reform Commis-
sion and not less than 3 nor more than 10 other part-time members to 
be appointed by the Governor-in-Council (s. 49). To be eligible for 
appointment, an individual must have had "extensive experience in 
public administration or.  . . an extensive knowledge of administrative 
law" (s. 50). 

Section 51 of the Act states that: 
(1) The functions of the Council are — 

(a) to ascertain, and keep under, review, the classes of administrative 
decisions that are not the subject of review by a court, tribunal or 
other body; 

(b) to make recommendàtions to the Minister as to whether any of those 
classes of decisions should be the subject of review by a court, 
tribunal or other body and, if so, as to the appropriate court, tribunal 
or other body to make that review; 

(c) to inquire into the adequacy of the law and practice relating to the 
review by courts of administrative decisions and to make recom-
mendations to the Minister as to any improvements that might be 
made in that law or practice; 



(d) to inquire into the adequacy of the procedures in use by tribunals 
or other bodies engaged in the review of administrative decisions 
and to make recommendations to the Minister as to any improve-
ments that might be made in those procedures; 

(e) to make recommendations to the Minister as to the manner in which 
tribunals engaged in the review of administrative decisions should 
be constituted; 

(f) to make recommendations to the Minister as to the desirability of 
administrative decisions that are the subject of review by tribunals 
other than the Administrative Appeals Tribunal being made the sub-
ject to review by the Administrative Appeals Tribunal; and 

(g) to make recommendations to the Minister as to ways and means of 
improving the procedures for the exercise of administrative discre-
tions for the purpose of ensuring that those discretions are exercised 
in a just and equitable manner. 

(2) The Council may do all things necessary or convenient to be done for 
or in connexion with the performance of its functions. 

The Council is required to submit an Annual Report on its activ-
ities which is placed before each House of Parliament (s. 58). 

In general, the Council is seen as the coordinating and monitoring 
body for Australia's complex of new administrative law institutions 
and procedures (Administrative Appeals Tribunal, Federal Court, Om-
budsman, and judicial review legislation). In their first Annual Report, 
1977, the Council put it this way: 

Changes of these kinds will not be effected without the development 
of tensions, but the tensions should produce constructive and critical 
examination of the new system. The importance of the institutions with 
which it is concerned warrants that examination. A monitor of the system 
is essential, and the Council will fulfill that function.' 23  

The whole of the Australian machinery of government for making 
administrative decisions is this Council's "oyster"; but, as the Council 
indicates in its report, it is a "promoter and not an executor" of im-
provements. 124  The Council only has power to undertake research and 
make recommendations to government. As is the British Council on 
Tribunals, the Australian Council seems intent on creating regularized, 
if informal, channels of consultation with the government. In its first 
Annual Report the Council indicates that it plans to press the govern-
ment into adopting a practice of pre-vetting with it all proposed leg-
islation "that empowers the making of administrative decisions or af-
fects the manner in which tribunals or other bodies engage in making 
or reviewing those decisions." 125  It also seems to be intent on giving 
its views on proposed nominations to agency membership. 126 
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The scrutiny of policy related to administrative procedures and 
review is seen as a priority activity for the Council. According to its 
first Report, the Council intends to examine in succession all cate-
gories of administrative powers exercised by Departments of govern-
ment. The detailed examination of the actual milieu in which powers 
are exercised is seen by the Council as necessary to the assessment 
of "the way in which delegations, procedures, and powers promote 
the relevant legislative and policy objectives".' 27  Such an ambitious 
approach obviously requires the Council to establish careful priorities 
for its resources and, as of 1977, the scrutiny priority areas were: 
social security tribunals, immigration and citizenship, and powers un-
der the Air Navigation Regulations and Orders. 

It is too early in the life of the Australian Council to make any 
assessment of its success in dealing with the major problem areas 
described in Section A. One thing the Australian experience does 
illustrate is that as a jurisdiction moves towards a comprehensive sys-
tem of administrative law, an essential ingredient seems to be some 
institution, with an overview perspective, charged with the coordina-
tion, monitoring and evaluation of the system and its components. 

D. A Separate System of Public Law? — 
The Conseil d'État 

The new developments in Australian administrative law come the 
nearest of any common law jurisdiction to an acceptance of the public 
law approach adopted by most civil law jurisdictions. It is beyond the 
scope of this paper to adequately deal with the topic, but a brief de-
scription of the French Conseil d'État will illustrate the parallel. 127a 

1. History 

The Conseil d'État, unlike the institutions previously described, 
has a long history. The Conseil d'État, was established in its "mod-
ern" form by Napoleon late in 1799; however, a similar Conseil du 
Roi had existed since 1525. 2 H As established by Napoleon, the Conseil 
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was an advisory council. Specializing in particular branches of admin-
istration, its function was to draft new laws and regulations and resolve 
administrative problems. 129 

Although the Conseil d'État initially played a mainly advisory role 
it gradually took on an adjudicatory role as well. The adjudication of 
administrative disputes became necessary as the result of the unfor-
tunate lacunae created by the law of 16-24 August 1790. 13 0  Under that 
law, civil courts were prohibited from hearing any matter involving 
the administration of government. Thus the citizen was left with no 
avenue for redress against actions of administrators. The Conseil 
d'État still retains these two broad functions as is reflected in the 
organization of the Conseil (see Figure I). 

2. Adjudicative Function 

One of the five sections of the Conseil d'État is, in fact, the 
supreme administrative court of France. The Section du Contentieux 
is not segregated in any way from the rest of the work of the Conseil, 
but its independence is respected insofar as it may issue decisions 
directly without ratification or consideration by the General Assembly. 
As is indicated in Figure 1, members of the Section du Contentieux 
participate in the activities of the four administrative sections, and 
members of those sections participate in the decisions of the Section 
du Contentieux. Nevertheless, appeals from decisions of the 25 first 
instance administrative appeal tribunals in France (Les Tribunaux Ad-
ministratifs)' 3 i are heard and disposed of entirely by the Section du 
Contentieux. 

The Section is composed of nine subsections; three specialize in 
financial matters. Decisions are usually taken by two subsections, al-
though more important cases may be taken by the whole section or a 
plenary assembly of the Section, that includes representatives of all 
four administrative sections. 132  

3. Advisory Function 

Through the four administrative sections — Home Affairs, Public 
Works, Social Matters and Finance — the Conseil fulfills its respon-
sibilities to: (1) examine and advise the government on all bills it 
introduces into Parliament and all decrees under article 37 of the 

51 



Section du Contentieux 
— plenary assembly 

Administrative 
Sections 

Adjudication 
Section 

Assemblée Générale Ordinaire 

Assemblée Générale Plénière —VICE-PRESIDENT of Conseil 
+ all members of 5 sections 

Assemblée Générale Ordinaire — VICE-PRESIDENT of Conseil 
+ 28 members. 

ADMINISTRATIVE SECTIONS —PRESIDENT OF SECTION + 6 or 7 
members + 1 member from Section 
du contentieux. 

Section du Contentieux — (Plenary) —Pres. of Section + 
Vice-Presidents of Section + 
1 member from each of 4 adminis- 
trative sections — all members of sous-sections. 

Section du Contentieux—  (Complete) —As above, with only 
1 member from administrative 
sections. 

Section du Contentieux — (Sous-Sections) — Pres. of sous- 
section + 2 assessors + 6 or 7 
rapporteurs + 1 member for 
administrative section. 

Section du Contentieux 
— complete 

9 sous-sections 

Section de 
l'Intérieur 
(Home Affairs) 

Section des 
Travaux Publics 
(Public Works) 

Section Sociale 
(Social Matters) 

Section de 
Finance 
(Finance) 

Figure I 
Organization of the Conseil d'État in France 

Assemblée Générale Plénière 



Constitution, and (2) examine and advise the government on all dele-
gated legislation. In fulfilling its advisory functions the Conseil acts 
through the General Assembly. Its advice on these matters is not al-
ways adopted by the government, although the Section du Contentieux 
has annulled decrees under Article 3 which were promulgated in a 
form different from the text submitted to the Conseil, and which did 
not adopt the Conseil's advice." 3  

The breadth of the responsibilities of each of the administrative 
sections cannot be gleaned from their titles. Some of the departments 
under their supervision include: 

Section de l'Intérieur 
Prime Minister's Office 
Ministry of Justice 
Ministry of Interior 
Ministry of Culture and Communications 
Ministry of Education 
Ministry of Universities 
Ministry of Youth, Sports and Leisure 

Section des Finances 
Ministry of the Budget 
Ministry of the Economy 
Secretary of State for Public Service 
Ministry of Foreign Affairs 
Ministry of Defence 
Ministry of Cooperation 
Ministry of Trade and Commerce 
Ministry of Foreign Commerce 

Section des Travaux Publics 
Ministry of Agriculture 
Ministry of Industry 
Secretary of State for Post Office 

and Telecommunications 
Ministry of Environment 

Section Sociale 
Ministry of Labour and Participation 
Ministry of Health and Family 
Social Security Matters 
Professional Associations 

The Conseil also is general legal adviser to government. 

Under the terms of Decree No. 63-766 of July 30, 1963, annual 
reporting was made obligatory. It provides that in addition to describ-
ing the activities of the administrative and adjudicative sections, the 
Report should indicate "les réformes d'ordre législatif, réglementaire 
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ou administratif sur lesquelles (il) entend appeler l'attention du gou-
vernement". A Commission of the Conseil, la Commission du Rapport 
et des Études, is charged with the responsibility for preparing the 
Annual Report. 

Although the reports are not made public, the recommendations 
do receive some ongoing monitoring. For example, each Minister with 
responsibility for areas commented on in an Annual Report is asked 
by the Secrétariat Général du Gouvernement (the equivalent of the 
Canadian Privy Council Office) for their comments or replies. These 
are collected by the Secrétariat Général and transmitted to the Conseil 
d'État. ' 34  Commentators have remarked that studies and research of a 
general reform nature are indispensable to effective administration and 
encourage the Conseil d'État in this aspect of its work. 135  

4. General 

In France there is no avenue for redress of grievances against the 
administration through the judicial system. In this respect the imprint 
of Montesquieu's theory of separation of powers is greater than in the 
United States. Disputes involving the French administration are re-
solved within the structures of the administration and not by the ju-
diciary. The Conseil d'État is a part of the machinery of administra-
tion. The President of the Conseil d'État is the Prime Minister. This 
arrangement is completely contrary to the principles followed in post-
Diceyan common law countries, where it is felt that the judiciary 
should be the protector of the citizen against the illegal acts of the 
state. It is true that the members of the Conseil d'État are administra-
tors with expertise in the day-to-day administration of government and 
not judges, but this has not compromised the actual or perceived fair-
ness of their decisions. There has been no widespread demand for 
alternative avenues of redress in France, nor has there been dissatis-
faction expressed by administrators at being subject to the Conseil's 
supervision. 

The reason why the administration can satisfactorily police itself 
in France cannot be understood merely by studying the structures of 
the Tribunaux Administratifs and the Conseil d'État or the substantive 
principles they employ. Central to the success of the French system 
is the respect accorded the members of the Conseil d'État. As Brown 
and Garner put it, the Conseil "is composed of the cream of the French 
civil service". 136  This, together with the strong esprit de corps within 
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the Conseil, sets it both apart from and above the civil service. In most 
common law jurisdictions, only the superior courts have this respect 
and status. Any move to shift supervision of the administration away 
from the regular courts in Canada would have to recognize and deal 
with this phenomenon. 

Nevertheless, it is remarkable that an institution with a member-
ship of approximately 212 (Vice-président, 5 présidents de section, 
80 conseillers d'État, 12 conseillers d'État en service extraordinaire, 
80 maîtres des requêtes, 1 secrétaire général and 33 auditeurs)' 37  can 
so comprehensively supervise the administration of a unified state in 
a complex and greatly populated industrialized society. If one were to 
add up the individuals involved in these functions at the federal level 
alone in Canada, including federal court judges, members of appellate 
tribunals, members of the Law Reform Commission, officials in the 
Privy Council Office, Treasury Board Secretariat, Department of 
Justice, and so forth, the total would certainly be greater. 

E. Conclusion 

Canada might well draw upon the experience of other western 
industrialized countries to improve its own means of advising and con-
trolling public administration. Because its sister Commonwealth of 
Australia has engaged in the most recent comprehensive efforts in this 
direction, the Government of Canada could benefit in particular from 
studying developments there. The Australian innovations are an at-
tempt to place most supervisory controls of the administration in the 
hands of administrators rather than the traditional judiciary. The Aus-
tralians did not put the adjudicative and advisory function in one body 
— yet both functions are provided for. The Australian machinery 
keeps the Supreme Court as the final arbiter of the legality of admin-
istrative action; yet this appears to be the result of constitutional re-
quirement rather than because it was favourably viewed by either of 
the committees that studied the issue. 

As is indicated by the Law Reform Commission, 138  it seems a 
radical suggestion to put forward the recommendation for the estab-
lishment of a separate system of public law in Canada. However, with 
the example of Australian innovations and the likely influence of the  
civil law tradition on the United Kingdom and Ireland through the 
European Economic Community, it cannot long remain so "radical". 
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CHAPTER THREE 

Necessary Reforms 

In Chapter One, several existing governmental bodies that have 
some responsibilities for reviewing, monitoring and evaluating individ-
ual agencies or groups of agencies are mentioned. 139  The governmental 
bodies that have ongoing contacts with administrative agencies are: 

Privy Council Office 
Prime Minister's Office 
Committee of Senior Officials 
Public Service Commission 
Treasury Board 
Comptroller General's Office 
Auditor General's Office 
Parliamentary Committees 
Law Reform Commission 
Department of Justice 
Cabinet — Committees of Cabinet 
Federal Court of Canada 
Supreme  Court of Canada 

These bodies, generally speaking, can be divided into four func-
tional categories: 

1. 	those with responsibilities vis-à-vis agencies in respect of appoint- 
ments, compensation and evaluation of membership 
— Privy Council Office 
— Prime Minister's Office 
— Public Service Commission 
— Committee of Senior Officials 

2. 	those with responsibilities vis-à-vis agencies for ensuring the main- 
tenance of standards (forms of accountability) 
— Treasury Board 
— Comptroller General's Office 
— Auditor General's Office 
— Parliamentary Committees 
— Law Reform Commission 
— Department of Justice 
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— Privy Council Office 
— Public Service Commission 

3. 	those with responsibilities vis-à-vis agencies for determining design, 
powers, terms of reference 
— Privy Council Office 
— Department of Justice 
— Committee of Cabinet 

4. 	those with responsibilities for review of individual agency decisions 
— Cabinet (including individual ministers) 
— Federal Court of Canada 
— Supreme Court of Canada 

Despite the fact that so many institutions are involved in agency 
supervision, the problems outlined in Chapter One concerning the or-
ganization, mandates and procedures of administrative agencies, the 
appointment, training and evaluation of agency members, and the 
treatment of grievances about administrative decisions continue. How, 
then, can the resources at the disposition of the Government of Canada 
be utilized to respond effectively to those problems? 

A. Coordination by Senior Officials 

The Privy Council Office, the department of government that 
serves the Prime Minister, is, if only peripherally in some instances, 
involved in more types of agency supervision than any of the other 
bodies listed above. As previously indicated, it is involved in the vet-
ting of nominations for agency membership and appraising the perfor-
mance of members on an annual basis. In addition, there is a division 
within the Privy Council Office that is responsible for the machinery 
of government. 

It goes without saying that no intensive program of reform or 
improvement in government administration can proceed as a matter of 
priority without the commitment of the highest level of the public 
service, at the specific direction of the Prime Minister. This kind of 
senior public service commitment and coordination could be achieved 
through the creation within the Privy Council Office of a body analo-
gous to the Committee of Senior Officials (COSO) responsible for 
executive personnel. 
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COSO was created in 1969 with responsibilities for Governor in 
Council appointments and associated administrative matters, including 
the setting of executive salaries and other compensation, performance 
evaluation and senior personnel placement. COSO is composed of the 
Clerk of the Privy Council, the Secretary of the Treasury Board, the 
Chairman of the Public Service Commission and three other Deputy 
Ministers appointed by the Prime Minister for three-year terms. 

It would be an important improvement to mandate a COSO 
broadly concerned with machinery of government as an attempt to 
provide internal, coordinated supervision of federal agencies. This pro-
posed "COSO" should, ideally, be composed of the Clerk of the Privy 
Council, the Secretary of the Treasury Board, the Comptroller General 
and the Deputy Minister of Justice. The Committee could be served 
by a secretariat within the Privy Council Office and could constitute 
subcommittees for more specialized tasks; for example, the COSO on 
Executive Personnel might become a subcommittee. 

It seems essential that agencies themselves also have some rep-
resentation on this committee. However, because of the tremendous 
diversity in the design and mandate of agencies, it is difficult to de-
termine an agency representation that would not make the proposed 
committee unworkably large. As well, insofar as the Law Reform 
Commission of Canada continues to do research in the area of admin-
istrative law, it would seem appropriate that it should be involved in 
some way in the Committee's definition of issues, determination of 
priorities for research and designing of programs. 

A senior committee of the type described should not be seen as 
a complete response to the need to coordinate existing governmental 
resources towards the resolution of the problems outlined in Chapter 
One. Nevertheless, reform in this area, as in all areas of government 
practice, is impossible without the real commitment of the government 
of the day and can only be transformed into public service priorities 
at the direction of the Clerk of the Privy Council, with the tangible 
encouragement of the Treasury Board. It is for this reason that the 
ongoing involvement of a committee of senior government officials is 
an essential prerequisite to the coordinated resolution of the problems 
outlined in Chapter One. 

59 



B. Parliamentary Monitoring 

Two paradoxes plague the attempt to improve the accountability 
of administrative agencies. First, practical reforms to the machinery 
and process of administrative law requires in-depth, individualized 
study of agencies, yet reforms are unattainable without a capacity for 
coordinating and generalizing the individual experiences. Secondly, 
practical, management-type reforms designed to maximize efficiency, 
effectiveness and fairness require information and choices related to 
policy issues of a political character. 

The second of these paradoxes is perhaps the most difficult. Prac-
tical administrative law reformers want to offer useful suggestions and 
assistance for change at the level of administrative practices. For the 
most part, they do not want to be seen as second-guessing the policy 
expressed in governing statutes, nor the policy choices made by the 
agencies. This is reflected in the design of the Administrative Confer-
ence of the United States. It is not to be concerned with substantive 
policy — only with "administrative" policy concerning procedures, 
management and decisional techniques in general. This concern is also 
reflected in the terms of reference of the Standing Joint Committee on 
Regulations and Other Statutory Instruments, that preclude it from 
inquiring into the substantive policy embodied in statutory instru-
ments. The fact is, however, that policy concerns cannot be separated 
from administrative concerns. The best procedures for an organization 
and the selection of the best personnel and other resources depends 
on what should be accomplished. Efficiency and effectiveness cannot 
be meaningfully measured except in the context of the goals and prior-
ities of the organization. 

These 'paradoxes' could best be dealt with by involving Parlia-
ment to a greater degree in the ongoing process of administrative re-
form. Parliament simply does not have the time or the expertise to 
"develop" detailed agency policy. But Parliament has a clear interest 
in being aware of the detailed policy which agencies develop. It is 
important that agency statutory mandates be updated and clarified. In 
this way Parliament can either affirm or refute the policy which is 
furthered by actual agency practices, procedures, decisions and activ-
ities. Government operations should be based on legislatively articu-
lated principles and, although specific principles cannot always be pre-
determined by Parliament, they should be clearly stated when they do 
become determinable. 
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Changes in the reporting requirements of agencies to Parliament 
are required if it is to take increased responsibility for monitoring the 
development of policy by agencies. Annual reports, for example, 
should contain detailed statements of short and long term goals, and 
an indication of the criteria to be used by the agency to assess its 
success in attaining those goals. Annual reports should also spell out 
how the general legislative mandate has been "operationalized" and 
articulate what the legislative mandate has come to mean in practice. 
This would include assessments of agency decisions, orders, regula-
tions, guidelines, policy statements, directives, staff training manuals, 
and so forth, in terms of their contribution to the elaboration of the 
formal statutory mandate. Where general legislative terms have been 
made specific through agency decisions or regulations, the report 
should make a recommendation concerning whether or not the legis-
lation should be amended to reflect such development. As well, each 
annual report should include an appendix of all regulations pertaining 
to the agency's activities. The text of the report should summarize 
these pieces of delegated legislation and discuss the policy contained 
therein. 

Parliament should also have access to any statements of goals and 
objectives that agencies furnish to the Treasury Board and the Comp-
troller General. The results of any evaluations of agencies conducted 
by the Comptroller General should be available to Parliament. Eval-
uation reports could either be tabled directly in the House or appended 
to the next annual report of the relevant agency. 

Even with this improvement in information available to Parlia-
ment, however, improved policy monitoring cannot be accomplished 
without some changes to Parliament's committee structure. Only rel-
atively few of the major regulatory agencies  corne  under the scrutiny 
of Parliamentary committees. Usually the scrutiny that does take place 
is in the context of review of the estimates and is confined to whatever 
high profile political issues may be seized upon by the non-government 
committee members. The absence of continuity due to rotation of 
membership on committees and the lack of permanent research staff 
attached to committees, makes it impossible for the existing system to 
assume the function of monitoring agency policy-making. A special 
new committee, charged specifically with this responsibility, might 
provide a solution; but it is more likely that informed scrutiny would 
be given by a committee with jurisdiction in the same substantive area 
as the particular agency being examined. These important relations 
between the agencies and Parliament were the subject of another study 
prepared for the Law Reform Commission.' 4° 
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C. Council on Administration 

The problems outlined in Chapter One call for coordinated mon-
itoring of agency practices and ongoing improvements to the admin-
istrative law milieu in which agencies operate. In order to provide this 
without compromising agency independence, an important third ele-
ment of reform is the establishment of a Council on Administration. 
Before describing the nature of the proposed Council, this caveat must 
be entered: a committee of senior officials charged with improving the 
accountability mechanisms for agencies and an improved capacity in 
Parliament for monitoring agency policy developments are essential 
elements of an environment in which a Council on Administration can 
be effective. No single agency can solve all the problems associated 
with administering government through independent agencies, Tangi-
ble commitments from senior public servants, the Executive and Par-
liament must be made. Without these, supervisory councils, such as 
have been described, are ineffective. 

The proposed Council on Administration should be responsible 
for four tasks, roughly corresponding to the problems outlined in Chap-
ter One. 

1. Scrutiny of Legislation Affecting or Establishing 
Agencies, and Agency Procedural Regulations 

The Council on Administration should be given the function, car-
ried out by the institutions previously described, of scrutinizing all 
agency regulations and all legislation establishing or affecting an 
agency. 

The Council should have some teeth in this regard. It should be 
legislatively provided that no agency procedural regulation, wherever 
the formal regulation-making authority may lie, shall have effect or be 
registered unless it has been scrutinized by the Council and so 
certified. 

The Council should have power to require changes or modifica-
tions to agency procedural rules or regulations. However, if it is felt 
that agencies should be free to ignore the Council's advice, a "disal-
lowance" mechanism must be introduced into the Statutory 
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Instruments Act. Then, the Council could report its objections to the 
Standing Joint Committee on Regulations and Other Statutory Instru-
ments, and if that Committee saw fit it could invoke the disallowance 
procedure. 

The Council should be empowered to require agencies to pro-
mulgate procedural regulations and, if they fail to do so, should also 
have the power to itself promulgate procedural regulations for any 
agency. This power would be reserved for those instances where agen-
cies refuse to develop appropriate procedures, and should not be used 
to substitute the Council's judgment on the appropriateness of agency 
procedural rules. 

In order to fulfill this responsibility, the Council cannot merely 
await the submission of proposed agency regulations. The Council 
must undertake a review of all existing agency procedural rules and 
regulations and, as well, set timetables for their establishment by agen-
cies which have no formalized procedures. Finally, periodic monitor-
ing of the operation of procedural rules is also important. 

In order to determine the procedural rules that are "appropriate" 
for an agency, it will be necessary for the Council to have a detailed 
knowledge of the substantive mandates of the individual agencies. It 
must also have a detailed knowledge of the practical problems and day 
to day exigencies faced by agencies. It is likely that the assessment of 
an agency's procedural rules will require that a Council staff member 
be assigned to the agency for a sufficient length of time to gain such 
knowledge. It woutd also be useful if Council members were author-
ized, as in the United Kingdom, to attend agency deliberations. Of 
course, ongoing communication between agency officials and the 
Council, on procedural concerns, would have to be encouraged. The 
assessment of rules must involve skills additional to legal skills, as 
fairness will be only one relevant consideration, although an important 
one. Experienced administrators, economists and social scientists 
must also be involved. 

The process of procedural "check-ups" would have to be selec-
tive, yet the concerns and results could be dealt with in reports or 
newsletters and circulated to all agencies, in order to inform them of 
the Council's views. The Council could develop procedural evaluation 
manuals for the agencies' own use. 

It would facilitate the work of the Council to have articulated, in 
its governing statute, a set of general principles that agency procedures 
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should respect and, perhaps, some basic procedural rights. The Law 
Reform Commission is currently engaged in research on the need for 
general procedural legislation at the federal level, and that study will 
consider this subject. 

The major difficulty is, of course, that the appropriate procedures 
for any agency will depend on what the agency wants to accomplish. 
Information about goals is necessary for procedural assessment. More 
will be said on the subject of "goals" later. 

Much of the procedural design of an agency is found in its gov-
erning statute. All proposed legislation establishing or affecting an 
agency should be made available by the government for Council scru-
tiny and comment. The government should be under no obligation to 
adopt the Council's suggestions; however, it should be required to 
table with the Bill any comments or suggestions made by the Council 
that have not been adopted. 

In commenting on such legislation, the Council should be autho-
rized to consider whether the task given to the proposed agency is 
appropriate for an independent body instead of a government depart-
ment. It should also be authorized to assess the mandate of the pro-
posed agency to determine if there are conflicting functions or goals. 
Finally, it should assess the adequacy of the statements of purpose 
and the adequacy of the powers provided to the agency. 

Early involvement by the Council with such legislation would 
serve to assist legislative draftsmen in defining more precisely, yet 
simply, the design of agencies. This would include the rejection of 
ambiguous terms of art, such as "court of record", that have no pre-
cisely definable content, but which may be important to how agency 
members define their role."' It would also assist legislative draftsmen 
in developing some consistency in agency labelling. 

This relation would make the Council, for certain purposes, a 
consultative body to the government on proposed legislation. That is 
not an inappropriate role for an independent body, and has long been 
one of the functions of the French Conseil d'État. However, it may 
be necessary to impose on the Council certain confidentiality require-
ments in respect of the prior scrutiny of legislation and delegated 
legislation. 
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2. Appointment and Training of Agency Members 

The Lambert Commission Report 142  endorsed the present mode 
of appointment for members of agencies. Although the Lambert Com-
mission was also seeking ". . . that nice equilibrium between control 
and autonomy . . . •

"43 , its acceptance of the status quo in this matter 
does not seem to further that principle. It recommended that: 

For Independent Deciding and Advisoty Bodies, we endorse the present 
mode of appointment, but emphasize the fixed term and assured tenure 
of such appointees as a guarantee of the independence they require to 
perform their adjudicative and/or advisory roles. 

The status quo regarding appointments is not acceptable, char-
acterized as it is by a lack of openness and independence from the 
Executive. The proposed Council on Administration could play an 
important, two-fold function vis-à-vis agency appointments. First, the 
Council could be empowered to assist in the development of detailed 
job descriptions for the members of agencies. This task is not an easy 
one, nor can it be achieved in a short time, as it requires detailed 
knowledge of what each agency does. However, working closely with 
agency chairmen and officials from the Privy Council Office, the Public 
Service Commission and the Department of Justice, the Council could 
help develop these job descriptions. 

Secondly, the Council should have a role in selecting candidates 
to fill agency membership positions. If there were detailed job descrip-
tions it would not be necessary to give the actual appointment power 
to the Council. However, the government should be required to submit 
to the Council a "short list" of candidates for an assessment as to 
whether the nominees fulfill the requirements of the job description. 
No appointment should be made of an individual unless the Council 
is satisfied as to his or her qualifications. 

That method need not be the only method of agency appointment. 
In its study of individual agencies, the Council should consider 
whether or not some special pre-appointment consultation or nomi-
nation procedure might also be appropriate. 

The Council should also be empowered to advise the government 
on the appropriate term of agency appointments, and these would be-
come part of the job description. The Council should make recom-
mendations concerning the method for evaluating the performance of 
agency members. The current practice is not acceptable for members 
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of agencies performing a judicial function, and the Council should 
determine an acceptable mechanism for assessing the performance of 
those agency members who perform virtually solely adjudicative func-
tions. Of course, the appropriate method for terminating an appoint-
ment should also be considered by the Council. 

An important function for the proposed Council would be a role 
in ensuring high calibre agency membership, through the development 
of an ongoing program of education and training for agency members 
and senior staff. The Law Reform Commission, Public Service Com-
mission, and Privy Council Office have jointly conducted two seminars 
for new members of agencies on a pilot program basis," 5  and those 
endeavours indicate that such activity is important for improvement 
in the administration of government. 

3. Redress of Grievances 

The Council on Administration should be empowered to study and 
recommend as unified a system as possible for the review of admin-
istrative decisions on their merits and for legality. The Council should 
undertake a study of all discretions exercisable by agencies in order 
to design an appeal mechanism for each that has the following features: 

(1) de novo review by an individual or panel with an acceptable degree 
of independence from the initial decider; 

(2) de novo review involving expertise of a type sufficient to put the 
reviewing body in the same position as the initial decider, and able 
to give the decision the decider should have given; and 

(3) a form of procedure that is as similar as possible from agency to 
agency and from discretion to discretion; that is invokable by simple 
notice in writing; and that is expeditious and relatively inexpensive. 

The Council should, as in Australia, determine what specialized 
appellate tribunals might either be abolished or have their appellate 
functions taken away in favour of a general administrative appeal tri-
bunal. An important area for immediate attention would be that of 
social benefits. 

The Council should also consider the proper role of the Federal 
Court in supervising agencies. It may be that certain exemptions will 
be necessary to the general provisions of sections 18 and 28 of the 
Federal Court Act. If de novo review procedures are developed in-
volving a specialized appellate tribunal, it may be that certain of its 
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decisions should not be subject to review by the Federal Court. Deter-
mining the proper mechanism for the redress of grievances requires 
individualized agency study. These considerations should be ad-
dressed by the Council in the context of its general review of agency 
procedures. 

If the Government of Canada were to create a Council on Admin-
istration without having enacted Ombudsman legislation, the Council 
should play a role with respect to individual grievances by performing 
ombudsman functions. It would be preferable, however, to have such 
functions performed by a separate Office of Ombudsman, and have 
the Ombudsman named a member of the Council, as is already the 
case in the United Kingdom and Australia. 

4. Clarification and Articulation of Goals 

As has been pointed out previously, no detailed effectiveness eval-
uations are carried out on federal agencies. At best, management and 
financial audits have been carried out by the Treasury Board Secre-
tariat, Comptroller General and Auditor General. Of these, only the 
Auditor General's Reports are public. The Lambert Commission on 
Financial Management and Accountability has recommended that 
evaluations continue to be carried out by the Comptroller General, 
under the direction of a new Board of Management proposed by the 
Commission that would be given powers now held by the Treasury 
Board, the Comptroller General, and the Public Service Commission. 

The Comptroller General should oversee and supervise the continuing 
evaluation of the great bulk of government programs and other activities, 
which should be undertaken in order to assess their efficiency and effec-
tiveness, and to determine ways and means of improving both where 
possible. 

. . . we are recommending that each year the Secretary for Personnel 
Management (of the proposed Board of Management) and the Comptrol-
ler General meet with each deputy head to review the performance of his 
department on the basis of his annual report, his own internal audits, and 
the program evaluations conducted under the supervision of the Comp-
troller General. On the basis,of these documents and discussions, a report 
evaluating the performance of the department would be submitted to the 
President of the Board of Management and to the departmental minister 
after it had been shown to the deputy, who should have an opportunity 
to append his own comments.' 46  
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Later, the Lambert Report makes it clear that this is the same evalu-
ation mechanism to be applied to agencies. 147  

The Comptroller General's Office has yet to develop an acceptable 
approach to the evaluation of program effectiveness, as opposed to 
efficiency. Where success is not measurable through quantifiable 
measures, such as rate of return or number of clients dealt with, it 
does not seem appropriate that the Comptroller General be responsi-
ble. Few of the activities of the independent agencies are susceptible 
to easy measurement. It should be recognized that the effectiveness 
assessment of agencies is substantially a political endeavour. 

It is a political endeavour in this sense — there is rarely a "cor-
rect" direction to be pursued by an agency, in any technical sense of 
that term. Rarely are there "correct" solutions to the complicated 
social, economic and technological matters that agencies are required 
to decide. Rather, the issue of effectiveness in these areas, is a ques-
tion of whether or not agency activities and decisions are "accept-
able". Apart from measurable management and financial aspects of 
these activities, acceptability is a political, value-based determina-
tion. 148  

Because of this, effectiveness assessments should be primarily left 
to elected politicians in Parliament. Effectiveness assessments should 
be carried out by the Parliamentary committees to which the agency 
reports. The Lambert Commission advocated this type of review as 
well. Its Report describes the process as follows: 

We consider that a modified "sunset" approach should be adopted in the 
case of statutory programs to ensure that they are periodically re-exam-
ined and re-assessed by Parliament. We propose that the legislation es-
tablishing all new statutory programs other than those relating to the 
public debt, provide for funding to lapse at the end of five years and that 
it be subject to renewal only after Parliament has examined the current 
costs and benefits of such programs. We advocate, in the case of existing 
statutory programs, again accepting those involving the public debt, that 
the responsible minister be required to submit an evaluation of their ef-
fectiveness to Parliament within the next ten years and thereafter every 
five years. The Minister's report should be automatically and perma-
nently referred to the appropriate standing committee of the House.' 49  

The "modified sunset" approach recommended by the Lambert 
Commission does not adequately take account of the independent sta-
tus of agencies. For independent agencies the basis for Parliamentary 
review should not be an evaluation conducted by the responsible Min-
ister. One need only think of agencies such as the Canadian Transport 
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Commission, the Canadian Radio-Television and Telecommunications 
Commission, the National Energy Board, the Canadian Human Rights 
Commission, and so forth, to see that they are often required to be in 
an adversary position to their responsible minister and his or her de-
partment. To give that minister responsibility for developing the eval-
uation report that forms the basis of Parliamentary assessment could 
be an unacceptable interference with agency independence. 

The primary responsibility for assisting Parliamentary Committees 
in their periodic assessments of agency effectiveness should lie with 
the proposed Council on Administration. The Council should provide 
advisory services to Parliamentary Committees similar to those pro-
vided to Congress by the Administrative Conference of the United 
States. The Council would be sufficiently independent from the ex-
ecutive, yet well versed in the detail of the everyday operations of 
agencies, to enable it to provide more objective information to Parlia-
mentary Committees. Of course, Ministers, the Treasury Board Sec-
retariat, the Comptroller General and the Auditor General would be 
important additional sources of information. They should, of course, 
be closely involved with the work of the Council and of Parliamentary 
committees. Indeed, if the evaluations conducted by these groups (not 
including, of course, the Auditor General) in the past had been made 
public, they might already be playing a niajor role in the improvement 
of agency effectiveness. In the future, their reports certainly should be 
available at least to the proposed Council and to relevant Parliamen-
tary committees. 

Although effectiveness assessments will primarily involve political 
judgments, they can be made in the positive sense of that term by 
being well-informed. A well informed assessment requires a detailed 
understanding of the goals and purposes of each agency. As indicated 
earlier, every attempt must be made to articulate the goals that agen-
cies ought to be pursuing. The Annual Reports of agencies should 
constitute an important source of information for Parliamentary com-
mittees. The Council on Administration could play a leading role in 
developing appropriate reporting formats for agencies, and in moni-
toring and synthesizing the statistical data contained therein. The 
Council could be in a position to assist Parliamentary committees by 
providing a comparative picture of the activities of any agency. This 
overview perspective would not otherwise be available to Parliamen-
tary committees, or, indeed, to the agencies themselves. 

This proposal for an agency evaluation process involving an in-
dependent body and Parliamentary committees is a compromise 
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between the Lambert Commission proposal, and that put forward in 
a private member's bill in 1976. The Review and Rejustification of 
Federal Programs Bill (Bill C-296), received first reading on Oct. 22, 
1976. That Bill proposed a Federal Programs Review Commission con-
sisting of five members to be appointed from among the public service. 
The Commission would review all federal programs every five years 
and make recommendations to Parliament concerning their termina-
tion, continuation or re-establishment. 

Although the Council could provide valuable information and 
assistance in the evaluation process, it should not be "the evaluator" 
of agency efficiency nor effectiveness. The Treasury Board Secretariat 
(including the Comptroller General) and the Auditor General should 
continue to bear major responsibility in respect of management and 
efficiency assessments. Parliament, and the agencies themselves, 
should bear the responsibility for effectiveness assessments. But the 
really challenging problems don't end with: who should evaluate? 
Rather, the challenges include: how to evaluate? how often should the 
evaluations be conducted? and, how much is worth spending on eval-
uations? These issues are more likely to be reasonably resolved with-
out compromising the independence of agencies if the proposed Coun-
cil on Administration assists Parliament and the Executive in the task. 

D. Concluding Comments 

Why call the proposed Council the "Council on Administration"? 
Why not call it the Council on Administrative Agencies, or some other 
label more specifically referrable to the independent agencies. The 
label is perhaps unimportant except in this respect. The scrutiny of 
how independent agencies exercise their discretionary powers will pro-
vide much insight into how administrative discretions in general should 
be exercised. Despite the wide range of important matters delegated 
to independent agencies, the vast majority of government decisions 
are made within departments. Licensing, granting, sanctioning, re-
viewing, recommending, and so forth, are activities that also go on 
within departments. They need as much supervision when located 
there as when located in independent agencies. The mechanism of 
ministerial accountability alone is not adequate. The proposed Council 
on Administration, in its search for "appropriate" procedures in ad-
ministrative decision-making, should be considering these intra- 
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departmental discretions as well. It is in recognition of this, that the 
label "Council on Administration" is suggested. 

The design particulars for the proposed Council have not been 
dealt with here. The kinds and number of personnel required, the 
budget necessary, and so forth, are, nevertheless, important consid-
erations. A more thorough cost/benefit analysis of the various models 
needs to be undertaken in order to determine those particulars. That 
type of analysis was beyond the scope of this paper. 

However, one design feature is important, namely, the Council's 
line of responsibility. If direct responsibility is to Parliament it is pos-
sible that the Council will be unable to gain sufficient "insider" access 
to be an influence for administrative improvement. This concern may 
lead many to prefer that the Council be made responsible to the Prime 
Minister as is, for example, the Economic Council of Canada. Inde-
pendence would be better preserved, however, if the Council were 
directly responsible to Parliament, as is the Auditor General. 

In a sense, the line of responsibility is not nearly as crucial an 
issue as the need to ensure high calibre Council membership. If the 
members are men and women of well-known integrity with a re-

spected, non-partisan understanding of the problems of government 
administration, then the Council will be successful. With such a mem-

bership, even if the Council reports directly to Parliament, it will gain 

access to, and be influential in, the inner sanctums of the public service 

and the Executive. A Council that does not have such a membership, 
or that is determined to take an adversary position to the public service 
or the Executive, will be shut out of the government policy-making 
process — even if it is directly responsible to the Prime Minister. 

In view of this, the balance between supervision and independ-
ence for agencies would be better served by making the proposed 
Council directly responsible to Parliament. The independence of the 
Council itself also requires that the membership of the Council should 
be for fixed terms of not less than 5 years, and members should be 
removable only after joint resolution of the Senate and House of Com-
mons, upon the recommendation of the Prime Minister. A ratification 
process for appointments involving an all-party committee of the 
House of Commons should be involved. 

The consideration of the overall need for a Council on Adminis-
tration, and the details of its design, should be undertaken both by the 
Executive and Parliament. Senior public servants, perhaps the COSO 
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recommended previously, should be directed by the Prime Minister to 
undertake such an assessment. 

As well, a committee of the House of Commons, or perhaps a 
joint committee of both houses should be asked to examine this same 
issue. The committee should also consider which changes in the Par-
liamentary committee system are required to enable Parliament to ef-
fectively monitor agency policy. 

Hopefully, the committee of senior public servants would be con-
stituted with a mandate to cooperate with the Parliamentary commit-
tee, and vice versa. It is through such a process of study that the 
details of an effective supervisory mechanism, one that also respects 
agency independence, will emerge. 
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APPENDIX 

Administrative Authorities Included 
in References Herein to "Agencies" 

Commissions 

Canadian Dairy Commission 
Canada Employment and Immigration Commission 
Canadian Grain Commission 
Canadian Human Rights Commission 
Canadian Indian Rights Commission 
Canadian Pension Commission 
Canadian Radio-Television and 

Telecommunications Commission 
Canadian Transport Commission 
Centennial Commission 
Commonwealth War Graves Commission (Canada) 
Foreign Claims Commission 
International Boundary Commission 
International Fisheries Commissions 

(10 International Commissions) 
International Joint Commission 
Interprovincial and Territorial Boundary Commission 
Law Reform Commission 
Metric Commission 
National Capital Commission 
National Commission on Inflation 
Public Service Commission 
Restrictive Trade Practices Commission 
Statute Revision Commission 

Boards 

Agricultural Products Board 
Agricultural Stabilization Board 
Anti-Inflation Board 
Atomic Energy Control Board 
Bilingual Districts Advisory Board 
Board of Examiners for Dominion Land Surveyors 
Canada Labour Relations Board 
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Canadian Livestock Feed Board 
Canadian Wheat Board 
Communications Research Advisory Board 
Copyright Appeal Board 
Cultural Property Export Review Board 
Defence Research Board 
Fisheries Prices Support Board 
Historic Sites and Monuments Board of Canada 
Immigration Appeal Board 
Merchant Seamen Compensation Board 
Municipal Development and Loan Board 
National Energy Board 
National Parole Board 
Northwest Territories Water Board 
Patent Appeal Board 
Pension Appeals Board 
Pension Review Board 
Petroleum Compensation Board 
Public Service Staff Relations Board 
Tariff Board 
Tax Review Board 
Textile and Clothing Board 
War Veterans Allowance Board 
Yukon Territories Water Board 

Councils 

Advisory Council on the Status of Women 
Atlantic Development Council 
Canada Council 
Canada Grains Council 
Canada Employment and Immigration Advisory Council 
Canadian Consultative Council on Multiculturalism 
Canadian Consumer Council 
Canadian Council on Rural Development 
Canadian Judicial Council 
Economic Council of Canada 
Environmental Advisory Council 
Humanities and Social Sciences Research Council 
Medical Research Council 
National Council of Welfare 
National Design Council 
National Farm Products Marketing Council 
National Sciences and Engineering Research Council 
Science Council of Canada 
Standards Council of Canada 

Others 

Office of the Administrator under Anti-Inflation Act 
Anti-Inflation Appeal Tribunal 
Anti-Dumping Tribunal 
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Army Benevolent Fund 
Auditor General's Office 
Bureau of Pension Advocates 
Canadian Centre for Occupational Health and Safety 
Canadian Egg Marketing Agency 
Canadian Film Development Corporation 
Canadian Home Insulation Program 
Canadian International Development Agency 
Canadian International Grains Institute 
Canadian Penitentiary Service 
Canadian Permanent Committee on Geographical Names 
Canadian Trade and Tariffs Committee 
Canadian Turkey Marketing Agency 
Commissioner of Official Languages 
Office of the Co-ordinator, Status of Women 
Correctional Investigator 
Custodian (of Enemy property) 
Dominion Fire Commissioner 
Foreign Investment Review Agency 
Grain Appeal Tribunal 
Grains Group 
Human Rights Tribunal 
Human Rights Review Tribunal 
International Development Research Centre 
National Emergency Planning Establishment 
Northern Pipeline Agency 
Privacy Commissioner 
Office of the Representation Commissioner 
Royal Canadian Mounted Police 
Statistics Canada 
Technical Advisory Committee on Petroleum 

Supply and Demand 
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Endnotes 

1. There is no precise definition of "agency" or "independent agency" in 
Canada. Those terms are used in this study to refer to a varied group 
of governmental bodies. Here the terms generally exclude those bodies 
frequently referred to as "Crown Corporations". A government body 
is included in the term "agency" if it has a greater degree of independ-
ence from a minister than the regular departments of government, and 
if it is involved in developing policy and/or determining individual rights 
or entitlements to benefits. It is because of such functions that the bal-
ancing of independence and accountability is particularly difficult. See 
the Appendix for a list of those government bodies that are considered 
herein as "agencies". Lists of departments and Crown corporations that 
are excluded from the list of "agencies" are available at the Law Reform 
Commission. 

2. The reader is urged to refer to two recent studies for a more compre-
hensive discussion of the problems than appears in this paper: The Re-
port of the (Lambert) Royal Commission on Financial Management and 
Accountability, 1979, and Working Paper 25, Independent Administra-
tive Agencies, Law Reform Commission of Canada, 1980. 

2a. A comprehensive table of informal and formal administrative proce-
dures of independent agencies, including procedures relating to 
regulation-making and rule-making authority, is on file at the Law 
Reform Commission ,  

3. This statement must be qualified by indicating that the Statutory In-
struments Act, S.C., 1970-71-72, c. 38, s. 3(2) sets out four criteria that 
are to be respected by regulations. See note 6 for the text of s. 3(2). 

4. A list of cases involving the issue of procedural adequacy, is on file at 
the Law Reform Commission. For more detailed discussions of the su-
pervisory role of the Federal Court see: Law Reform Commission, 
Working Paper 25, Independent Administrative Agencies, 1980, op. cit., 
note 2, esp. Ch. 7; Law Reform Commission, Working Paper 18, Federal 
Court, Judicial Review , , 1977; and David J. Mullan, The Federal Court 
Act: Administrative Law Jurisdiction, Law Reform Commission of Can-
ada, 1977. 

5. S.C., 1970-71-72, c. 38 as amended. 

6. The four criteria set out in s. 3(2) of the Statutory Instruments Act are 
as follows: 

[to examine the proposed regulation to ensure that] 

(a) it is authorized by the statute pursuant to which it is made; 
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(b) it does not constitute an unusual or unexpected use of the au-
thority pursuant to which it is to be made; 
(c) it does not trespass unduly on existing rights and freedoms and 
is not, in any case, inconsistent with the purposes and provisions 
of the Canadian Bill of Rights; and 
(d) the form and draftmanship of the proposed regulations are in 
accordance with established standards. 

In general terms, the scrutiny process is as follows: three 
copies, in both official languages, of the proposed regulation are sent 
by the agency to the Director of Privy Council Services (P.C.S.) of the 
Department of Justice. Section 3(1) of the Act requires the proposed 
regulations to first be sent to the offices of the Clerk of the Privy Coun-
cil, but in practice they are sent directly to the Department of Justice. 
Upon receipt by P.C.S., a proposed regulation is assigned to one of the 
eight lawyers in the section. The regulation is examined for conformity 
with the section 3(2) criteria and the back of each page is stamped to 
indicate that scrutiny has been completed. This process takes, on the 
average, twenty-one days, and will typically involve communications 
back and forth with the agency for purposes of clarification. The formal 
objection procedure under section 3(3) is rarely used, although less than 
5% of proposed regulations are without fault. 

In addition to the statutory criteria, the P.C.S. lawyers take into 
account the scrutiny criteria used by the Standing-Joint Committee on 
Regulations and Other Statutory Instruments (See note 7, infra). Poten-
tial conflicts with those will be pointed out to the regulation-making 
officials. In the overall workload of P.C.S., the scrutiny of agency reg-
ulations is a minor aspect, compared with the time spent on Depart-
mental substantive regulations. 

7. The criteria used by the Standing Joint Committee of the Senate and of 
the House of Commons on Regulations and Other Statutory Instru-
ments, which was created to review and scrutinize statutory instruments 
pursuant to section 26 of the Statutory Instruments Act, are as follows: 
[. . . whether any Regulation] 

(i) (a) is not authorized by the terms of the enabling statute, or if 
it is made pursuant to the prerogative, its terms are not in 
conformity with the common law, or 

(b) does not clearly state therein the precise authority for the 
making of the instrument; 

(ii) has not complied with the provisions of the Statutory Instru-
ments Act with respect to transmittal, recording, or publication; 

(iii) (a) has not complied with any tabling provision or other con-
dition set forth in the enabling statute; or 

(b) does not clearly state therein the time and manner of com-
pliance with any such condition; 

(iv) makes some unusual or unexpected use of the powers conferred 
by the enabling statute or by the prerogative; 

(v) trespasses unduly on the rights and liberties of the subject; 

(vi) (a) tends directly or indirectly to exclude the jurisdiction of the 
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Courts without explicit authorization therefor in the enabling 
statute; or 

(b) makes the rights and liberties of the subject dependent on 
administrative discretion rather than on the judicial process; 

(vii) purports to have retroactive effect where the enabling statute 
confers no express authority so to provide or, where such au-
thority is so provided, the retroactive effect appears to be op-
pressive, harsh or unnecessary; 

(viii) appears for any reason to infringe the rule of law or the rules of 
natural justice; 

(ix) provides without good and sufficient reason that it shall come 
into force before registration by the Clerk of the Privy Council; 

(x) in the absence of express authority to that effect in enabling 
statute or prerogative, appears to amount to the exercise of a 
substantive legislative power properly the subject of direct par-
liamentary enactment, and not merely to the formulation of sub-
ordinate provisions of a technical or administrative character 
properly the subject of delegated legislation; 

(xi) without express provision to the effect having been made in the 
enabling statute or prerogative, imposes a fine, imprisonment or 
other penalty, or shifts the onus of proof of innocence to the 
person accused of an offence; 

(xii) imposes a charge on the public revenues or contains provisions 
requiring payment to be made to the Crown or to any other 
authority in consideration of any licence or service to be ren-
dered, or prescribes the amount of any such charge or payment, 
without express authority to that effect having been provided in 
the enabling statute or prerogative; 

(xiii) is not in conformity with the Canadian Bill of Rights; 

(xiv) is unclear in its meaning or otherwise defective in its drafting; 

(xv) for any other reason requires elucidation as to its form or pur-
port. 

(N.B. — number five was added as a result of the Committee's report to 
the House of Feb. 3, 1977). 

Two Committee Counsel scrutinize the Canada Gazette for new 
regulations and, in a few cases, may have them drawn to their attention 
by individual depa rtmental or agency officials. Since there are some 
1,500 published statutory instruments per year, Committee counsel must 
be selective concerning which instruments to scrutinize. 

When a matter of concern is discovered by counsel, communica-
tions with the relevant official take place. If counsel continue to object, 
the instrument is placed on the Committee's agenda. Only those statu-
tory instruments to which counsel take objection are specifically drawn 
to the attention of the Committee members. 

After seeing the instrument, counsels' comments and any corre-
spondence, the Committee almost invariably direct counsel to engage in 

79 



further correspondence, at least to set out the Committee's objections. 
Counsel present oral argument to the Committee and only rarely are 
witnesses called. 

All correspondence concerning a statutory instrument is published 
in the official record of the Committee's proceedings. If the Committee 
feels the response of officials has been inadequate, it is not unusual for 
one of the co-chairmen to take up the matter informally with the relevant 
minister. 

8. Especially, The Second Report to the House of Commons, Thursday, 
Feb. 3, 1977. 

9. Especially, Third Report of the Special Committee on Statutory Instru-
ments (Mark MacGuigan, Chairman), Session 1968-69. 

10. Working Paper 25, Independent Administrative Agencies, op. cit., note 
2 at 64-72. 

11. See supra, note 7. 

12. The three criteria in question, cited previously in note 7, read as follows: 
[. . . whether the regulation] 

(i) (a) is not authorized by the terms of the enabling statute, or if 
it is made pursuant to the prerogative, its terms are not in 
conformity with the common law, or 

(b) does not clearly state therein the precise authority for the 
making of the instrument; 

(iv) makes some unusual or unexpected use of the powers conferred 
by the enabling statute or by the prerogative; 

(xiv) is unclear in its meaning or otherwise defective in its drafting. 

13. R.S.C. 1970, c. P-14. The relevant regulations are: SI/76-101; SOR/76- 
552, s. 6; SOR/76-553, items 1 and 2 of schedule 3; SI/78-60; SOR/78- 
297; SOR/76-298; SI/79-20; SOR/79-159 and SOR/79-61. 

14. 1976, 1977 and 1978 Reports of the Standing Joint Committee. 

15. See discussion of "appropriateness" at pp. 12-14. 

16. Boyer, Barry B., "Alternatives to Administrative Trial-Type Hearings 
for Resolving Complex Scientific, Economic and Social Issues", (1972) 
71 Mich. L. Rev. 111 

17. Reich, Charles A., "The Law of the Planned Society", (1966) 74 Yale 
L.J. 1227, 1237-38. 

18. Supra, note 2, Law Reform Commission Working Paper 25, Independ-
ent Administrative Agencies, at 113-117. That material deals with the 
need for procedural innovation and increased agency rule-making. 

19. R.S.C., 1970, c. P-32. 

20. The actual process of Governor-in-Council appointments has been de-
scribed as follows: 

The senior appointments process is administered by a small sec-
retariat within the Privy Council Office that reports to the Assistant 
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Secretary to Cabinet responsible for Machinery of Government. This 
secretariat has only come into operation within the last decade — an 
indication of how great the proliferation of agencies has been in recent 
years. When a vacancy appears in the membership of an agency, or 
when a new agency is created, nominations are made to this Secretariat. 
Appointments of members of independent administrative agencies are 
made completely without reference to the Public Service Commission 
and never involve public advertisement. Nominations for the position 
of chairman or vice-chairman usually come from the Prime Minister's 
Office or from the Minister through which the agency reports to Parlia-
ment. Nominations for other members come from the relevant Minister 
and, frequently, from the head of the agency. The nominations are com-
mented upon by this secretariat — although the criteria or considera-
tions employed are unclear. This operation has been described by one 
Privy Council official as a process 'done on the back of an envelope'. 

Especially in regard to chairman and vice-chairman positions, one 
step in the process involves a political clearance through the Prime 
Minister's Office. This includes consultation with the Minister who may 
be sponsoring the nomination and with regional ministers. A security 
check may also be involved, where it is felt necessary. Once this process 
is complete only one name goes to Cabinet for approval. Where the 
nomination concerns a chairman or vice-chairman, it will usually be 
presented by the Prime Minister to his colleagues, otherwise the nom-
ination is presented by the relevant minister. 

Law Reform Commission, Working Paper 25, Independent Administra-
tive Agencies, (1980), at p. 160-161. 

21. Andrew, Caroline and Réjean Pelletier, Coinposition of Federal Admin-
istrative Agencies, a study prepared for the Law Reform Commission 
in 1976 and later published under the title "The Regulators", in 
G. Bruce Doern, ed., The Regulatory Process in Canada (1978). 

22. That process has been described as follows: 

All agency members are subject to annual performance evaluation 
that is used to assess individual candidates for reappointment, promo-
tion or for a new appointment. A performance evaluation sheet is com-
pleted each year by the agency head on each of the other members of 
the agency. This form is then forwarded to the senior member of the 
Committee of Senior Officials (C.O.S.0.) on Executive Personnel, 
which is responsible for reviewing the performance of Order-in-Council 
appointees. C.O.S.O. is composed of the Clerk of the Privy Council, 
the Secretary of the Treasury Board, the Chairman of the Public Service 
Commission, and three deputy ministers appointed for three-year terms. 
There is no requirement that the performance evaluation be shown to, 
or discussed with, the various members. However, in 1978 the Privy 
Council Office wrote to agency heads suggesting that in view of the 
privacy provisions of the Hunan Rights Act it might be appropriate 
practice to discuss with members their individual evaluations. 

The performance of agency chairmen and vice-chairmen is assessed 
at annual meetings which the Secretary to the Privy Council, the As-
sistant Secretary to the Privy Council responsible for Machinery of Gov-
ernment, and the senior member of C.O.S.O. hold with individual 
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Ministers to discuss all high level executives who report to each 
Minister. These assessments go to C.O.S.O. together with relevant 
performance information gathered from the Treasury Board and the 
Public Service Commission. C.O.S.O. makes a collective judgment 
about performance and makes a recommendation to the Cabinet 
Committee of the Public Service regarding salary adjustments. 
Cabinet, with advice from the Advisory Group on Executive Compen-
sation and from C.O.S.O., sets the salary ranges for the senior 
positions (D .m., S.X. and some P.M. classifications), and within these 
ranges Cabinet also determines annual increments. Salaries among 
ordinary full-time members of any given agency are usually set at a 
common level, with personal incentives, if any, depending largely on 
the more desirable job assignments being given to worthier members 
by their chairman. 

Law Reform Commission, Working Paper 25, Independent Admin-
istrative Agencies, at 164-165. 

23. Composition of Federal Administrative Agencies, op. cit., note 21. 

23a. A table of statutory review and appeal provisions relating to decisions 
by independent administrative agencies is on file at the Law Reform 
Commission. 

24. Federal Court Act, R.S.C., 1970, c. 10 (2nd Supp.), s. 28. See also note 
4. 

25. Minutes of Proceedings and Evidence, No. 27, Tuesday, May 12, 1970, 
at p. 32. See also; G. V. V. Nichols, "Federal Proposals for Review of 
Tribunal Decisions", (Oct., 1970) Chitty's L.J. 254; W. R. Jackett, "The 
Federal Court of Appeal", (1973) 11 Osgoode Hall L. J. 254, 261; 
D. J. Mullan, "The Federal Court Act; A Misguided Attempt at Ad-
ministrative Law Reform?", (1973) 23 U.T.L.J. 14, 51. 

26. Report of the Commonwealth Administrative Review Committee, Par-
liamentary Paper No. 144, Canberra,Australia, August 1971. 

27. Final Report of the Committee on Administrative Discretions, Atty. 
Gen. Dept., Canberra, Australia, 1973. 

27a. A research paper entitled Innovations in Australian Administrative Law 
traces the recent history of Australian administrative law reform. The 
paper was prepared by Alan Leadbeater and is on file at the Law Reform 
Commission. 

28. I ssalys, Pierre and Gaylord Watkins, Unemployment Insurance Bene-
fits, Law Reform Commission of Canada, 1977; and Issalys, Pierre, 
Pension Appeals Board, Law Reform Commission of Canada, 1979. 

29. R.S.C., 1970, c. A-19 

30. S.C. 1972, c. 18. 

31. R.S.C.,  1952,c. 152, since replaced by R.S.C., 1970, c. L-I. 

32. Kelleher, Stephen, Canada Labour Relations Board, Law Reform Com-
mission of Canada (Draft Version), at 15. 

33. S.C. 1972, c. 18, s. 121. — referring to Part V of the Canada Labour 
Code as amended. 

82 



33a. S.C. 1972, c. 18, Preamble. 

34. R.S.C., 1970, c. C-23 (1st Supp.). 

35. Id, s. 11. 

36. Id, s. 15. 

37. For example; Etzioni, A., Modern Organizations , 1964; Readings in 
Modern Organizations, 1964; The Active Society: A Study of Complex 
Organizations, 1968; and Simon, H. A.,  Administrative Behaviour, 1976 
ed.; Simon, H. A. and J. S. March, Organizations, 1958. 

38. The current statute is the Tribunals and Inquiries Act 1971, Stats. U.K., 
1971, c. 62, (consolidation of Acts of 1958 and 1966). 

39. Report of the Committee on Administrative Tribunals and Inquiries, 
Cmnd. 218, July 1957. 

40. Id., at iii. 

41. Wraith, R. E. and P. G. Hutchesson, Administrative Tribunals, 1973, 
George Allen 8z. Unwin Ltd., London, at 40-41. 

42. Op. cit., note 39, para. 41, at 10. 

43. Id., para. 128, at 30. 

44. Id., para. 130, at 30. 

45. Id., paras. 48-49, at 11-12. 

46. As per the 1978 Atznual Report of the Council on Tribunals. 

47. The 1978 Annual Report, at 30, indicates the following committee func-
tions: 

Legal Committee: Matters having a strong legal content, including the 
drafting of primary and subordinate legislation. 

Planning Procedures Committee: Town and Country Planning, high-
ways and other subjects which may involve public inquiries. 

SBAT Committee: Most matters concerning Supplementary Benefit 
Appeal Tribunals, including the review (carried out jointly with the 
Department of Health and Social Security and the Lord Chancellor's 
Department) of Supplementary Benefit Appeal Tribunal procedures. 

Visits Comnzittee: The planning and organization of visits by members 
of the Council to tribunals and inquiries. 

Cotnmittee on Hospital Complaints: Consideration of proposals for the 
handling of complaints within the hospital service. 

Committee on Family Practitioner Services: National Health Service 
— Consideration of Service Committee and Tribunal procedures. 

Devolution Committee: The Scotland and Wales Acts, so far as these 
may affect the Council and the Scottish Committee. 

Representation and Assistance Comtnittee: Matters concerning the 
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provision of professional and other representation and "lay assistance", 
in tribunal and inquiry proceedings. 

Functions of the Council Committee: The review of the Council's con-
stitution, statutory powers, functions and practices. 

47a. Stats. U.K., 1971, c. 62, s. 1 (1)(a), (b), (c). 

48. Op. cit., note 41 at 211. 

49. Id., at 202. 

50. Garner, J. F., Administrative Law (1970), at 190. 

51. See 1975-76 Annual Report of the Council, paras. 22-26, at 5-6. 

52. Id., at 3. 

53. Benjafeld, D. G. and H. Whitmore, Principles of AU stralian Adminis-
trative Law (1971), at 336. 

54. Op. cit., note 51 at 7. 

55. Op. cit., note 41, at 209-210. 

56. Press Notice of December 6, 1978, issued by the Lord Chancellor's 
Office upon the release of the Council's 1977-78 Annual Report. 

57. Op. cit., note 50, at 192. 

58. Ablard, C. D., "Some Comparisons Between the Council on Tribunals 
and the Administrative Conference of the U.S.", (1976) 24 American 
Journal of Comparative Law 73, at 81. 

59. Op. cit. note 50, at 192. 

60. Op. cit. note 53, at 337. 

61. Op. cit., note 58, at 80 and see also Brown, L. Neville, "The Council 
on Tribunats  — A Reassessment in its 20th Year", in Aspects of Anglo-
Canadian and Quebec Administrative Law, Patrice Garant (ed.) Insti-
tute for Research on Administrative Justice, Paper No. 3, Laval U., 
1979. 

62. Op. cit., note 41, at 218. 

63. Op. cit., note 53. 

64. Op. cit., note 39, at 29. 

65. Mitchell, J. D. B., "The Real Argument about Administrative Law", 
(1968), 46 Public Administration 167 at 167-168; see also, "Controlling 
the Administration — The Conseil d'État — an effective solution", 
(1964) 61 Law Society Gazette 719; see also, L. Neville Brown, "The 
Council on Tribunals — A Reassessment in its 20th Year", in Aspects 
of Anglo-Canadian and Quebec Administrative Law, Patrice Garant 
(ed.) Institute for Research on Administrative Justice, Paper No. 3, 
Laval U., 1979. 

66. Stats. Ont., 1971, c. 47. 
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67. P.L. 88-499; 1964, 5 U.S.C. 571-576. 

68. Exec. Order 10934, April 13, 1961. 

69. Op. cit., note 58 at 76. 

70. Ibid. See also, Report of the Hearings Before Subcommittee No. 3, 
Committee of the Judiciary, House of Representatives, Serial No. 10, 
5 March 1964. 

71. 5 U.S.C. 571. 

72. 5 U.S.C. 574. 

73. 5 U.S.C. 551(1). 

74. 5 U.S.C. 572(2). 

75. 5 U.S.C. 572(3). 

76. 5 U.S.C. 573(a). 

77. 5 U.S.C. 573(b)(2). 

78. 5 U.S.C. 573(b)(4). 

79. 5 U.S.C. 573(b)(3). 

80. 5 U.S.C. 573(b)(6). 

81. Ibid. 

82. 5 U.S.C. 573(c). 

83. 5 U.S.C. 575(a) 

84. Bylaws, Administative Conference of U.S., as revised June 4, 1976, 
section 3. 

85. Bylaws, Sec 3. 

86. 5 U.S.C. 575(b)(6). 

87. 5 U.S.C. 575(b)(1) - (8). 

88. 5 U.S.C. 573. 

88a. Mr. Anthony resigned the chairmanship of the Administrative Confer-
ence in the autumn of 1979, and no permanent replacement had been 
named as of March, 1980. 

89. 5 U.S.C. 575(c). 

90. 5 U.S.C. 575(c)(2). 

91. 1976 Ann. Rept. p. 22. 	- 

92. Id., p. 24. The first two RAMS were held at Charlottesville, Virginia. 
They are described in the Annual Reports of 1977 and 1978. 

93. Federal Administrative Law Judge Hearings, (Statistical Report for 
1975), Administrative Conference of the United States. 
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94. 1976 Ann. Rept., p. 30 and Report on the Administrative Procedure of 
the Internal Revenue Service, Oct. 1975, S. Doc. 94-266. 

95. Mashaw, Jerry L., "Reforming the Bureaucracy: The Administrative 
Conference Technique", (1974) 26 Adm. L. R. 261. 

96. Ibid., at 267. 

97. Ibid., and Posner, Richard A., An Economic Approach to Legal Pro-
cedure and Judicial Administration, (1973) 2 Journal of Legal Studies 
339. 

98. Notably, Robinson, Glen O., "The Administrative Conference and Ad-
ministrative Law Scholarship", (1974) 26 Adm. L. Rev. 269. 

99. Id., at 271. 

100. Id., at 273, n.12. 

101. Id., at 274-275. 

102. Id., at 279. 

103. Gardner, Warner W., "A Review of the Work of the Administrative 
Conference", (1974) 26 Adm. L. Rev. 281. 

104. Id., at 285. 

105. Gellhorn, E., and Robinson, G. O., "Perspectives on Administrative 
Law", (1975) 75 Colum. L. Rev. 771. 

106. Id., at 786. 

107. Id., at 787. 

108. Id., at 794. 

109. Id., at 795-796. 

110. Id., at 795. 

111. Ibid. 

112. Verkuil, Paul, "The Emerging Concept of Administrative Procedure", 
(1978) 78 Colum. L. Rev. 258, at 326-327. 

113. Id., at 328. 

114. Administrative Appeals Tribunal Act 1975,   Comm. Stats. (Australia), 
No. 91 of 1975. 

115. Administrative Appeals Tribunal Amendment Act 1977,   Comm. Stats. 
(Australia), No. 58 of 1977. 

116. Ombudsman Act 1976, Comm. Stats.*(Australia), No. 181 of 1976. 

117. Federal Court of Australia Act 1976,   Comm. Stats. (Australia), No. 156 
of 1976. 

118. Administrative Decisions (Judicial Review) Act 1977,   Comm. Stats. 
(Australia), No. 59 of 1977. 
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118a. See Innovations in Australian Administrative Law, note 27a. 

119. Op. cit., note 26. 

120. Op. cit., note 27. 

121. Op. cit., note 115, s. 19(1)-(2). 

122. Australian Law Reform Commission, Report No. 10, 1978. 

123. Administrative Review Council, First Annual Report - 1977, 
(Canberra). 

124. Id., at 7. 

125. Id., at 9. 

126. Id., at 15. 

127. Id., at 8. 

127a. A brief bibliography of selected references on the Conseil d'État has 
been prepared by the author, and is on file at the Law Reform Com-
mission. 

128. Letourneur, Maxime; Jacqueline Baudet et Jean Méric, Le Conseil 
d'État et les Tribunaux Administrate (1970), at 13. 

129. Brown, Neville L. and J. F. Garner, (1973)French Administrative Law, 
at 20. 

130. Id., at 19. 

131. See generally, Letourneur, op. cit., note 128, and Brown, op. cit., note 
129. 

132. Op. cit., note 129, at 35-36. 

133. Id., at 32. 

134. Op. cit., note 128, at 69. 

135. Ibid. 

136. Op. cit., note 29, at 31. 

137. 1978 figures. 

138. Op. cit., Working Paper 25, note 2, at 181. 

139. It should be noted that this paper was prepared during the Liberal 
administration which ended in May, 1979, and the machinery of gov-
ernment underwent some change under the Conservative administration 
of 1979-80. 

140. Parliament and Administrative Agencies by Frans Slatter (on file at the 
Law Reform Commission). 

141. Op, cit., note 2, Law Reform Commission Working Paper 25, 
chapter 3. 

142. Op. cit., note 2. 
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143. Ibid., Lambert Commission Report, at 303. 

144. Id., at 304. 

145. Op. cit., note 2, Law Reform Commission Working Paper 25, at 171. A 
third such seminar was held in March, 1980. See also note 92 and text 
at 81. 

146. Op. cit., note 2, Lambert Commission Report, at 38-40. 

147. Ibid., at 50-51. 

148. This point is especially well made in the classic work by Herbert A. 
Simon, Administrative Behaviour, (1976 ed.). 

149. Op. cit., note 2, Lambert Commission Report, at 55. 
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