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Radon Action in Municipal Law

Summary

Radon is a naturally occurring radioactive gas, emanating from the ground, entering and accumulating
in buildings. Radon gas is found in every building in Canada at some level. Radon exposure is the
leading cause of lung cancer after smoking, and accounts for an estimated 16 percent of lung cancer
deaths in Canada. Provincial, Territorial and Municipal governments can become leaders in advancing
radon action through education and awareness, supporting community testing, databases and
mapping, enforcing Building Codes and other actions. To help support such action Health Canada

has prepared Radon Action Guides for provinces and territories, and municipalities. A document on
the justifications and policy reasons governments might use to take action on radon has also been
prepared. Some municipalities may be concerned about taking action in the absence of provincial
strategies or without clear provincial direction, given that municipalities are creatures of statute and
possess only the powers delegated to them by provincial and territorial legislatures. In this document
we look into municipal law principles to show how municipalities have legal powers to take action.

Municipalities can take action on radon on their own even when higher orders of government have
not yet done so. Indeed, they may already have legal duties to so. Municipalities control their own
buildings, and at times social housing, and have responsibilities as landlords and as employers to
ensure spaces are safe. Municipalities conduct inspections and enforce Building Codes (which at times
include radon provisions) and can face liability where this is negligently done. Beyond this, there are
many important actions municipalities can take. Municipalities handle business licensing (and so can
shape the indoor environments of spaces to which the public has access) and can have rules covering
rental accommodation. Municipalities can pass new bylaws, or amend existing bylaws, to include
requirements to test and mitigate or radon as part of general powers to protect public health and the
environment. As well the “natural person powers” will support many types of efforts for education,
awareness, training, and community testing and mapping of radon. As part of this analysis, we also
discuss how radon can be worked into broader municipal planning frameworks.
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Radon Action in Municipal Law

1. Understanding Jurisdiction and the Role of
Municipalities

This document surveys the legal powers of municipalities to address radon. It is designed to be read
along with other documents that detail policy rationales for why provinces and municipalities should
address radon, and provincial/territorial and municipal radon action guides which provide guidance to
governments on ways to address radon.

As will be shown, municipalities generally do have wide scope to address radon, even in the absence
of action by higher orders of government. That said, municipalities are creatures of statute and
possess only the powers delegated to them by provincial and territorial legislatures. This means that
they must act within the legislative constraints the province or territory has imposed on them (and
which the province has powers to confer). If they do not, affected persons can go to court to ask
judges to set aside decisions or bylaws.! As such, assessing municipal powers involves understanding
what subject areas Canada’s Constitution delegates to provinces and territories, and how provinces
and territories enable municipalities to make their own law and policy. Each province and territory

in Canada has developed their own system of municipal and local government law. Through this
document effort has been made to generalize across the Canadian system but also be sensitive to
local variation. Specific municipalities should consider supplementing this Guide with specific analysis
of their own provincial system.

In Canada’s federal system, the Constitution Act allocates responsibilities between the federal
government and the provinces. Municipalities, in turn, are allocated powers by provincial governments.
Radon, like many areas of “health” or “environment” are in theory matters of shared responsibility.

For its part, the federal government, through the National Radon Program (under the umbrella of
Health Canada) has done considerable work in promoting awareness, outreach, testing and mapping,
and providing non-binding guidance documents: The Canadian National Radon Proficiency Program
(C-NRPP) also oversees certification of radon professionals. However, hard law has been left to
provinces and municipalities. Radon primarily effects the indoor built environment which is often
covered by specific provincial law and regulations that relate to areas such as building codes, real
estate transactions, residential tenancies, schools, care facilities, and workplaces.

For much of the twentieth century, municipalities were confined to acting only where enabling statutes
(generally municipal law legislation) explicitly gave permission. However, since the 1990s, Canadian
courts have shown an increasing willingness to afford municipalities greater freedom to interpret their
legal powers, recognizing they are elected representatives.? Provincial and territorial statutes that
allocate powers to municipalities have also been rewritten to provide broad subject areas for bylaws.
Most provinces and territories municipal legislation mentions protecting health and safety as part

of the general purposes of a municipality, or allows for bylaws concerning health.®> Many provinces
also provide that municipalities have the purpose of fostering environmental well-being, or can

make bylaws to protect the environment.* The broad mandates to make bylaws around health and
environment mean municipalities can take many steps to address radon: Municipalities can, among
many measures, directly regulate indoor air spaces (as they currently do concerning smoking), tie
radon abatement to permits for construction, or ensure low radon in rental and social housing.
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Municipalities can also draw a broad mandate to address radon through providing services to the
public. Reforms in the late 1990s and early 2000s gave most municipalities in Canada considerable
leeway to function autonomously. Along with broad purposes (as discussed above), provincial
legislation also generally gives municipalities the power of a “natural person”.® This means that a
municipality can do anything a natural person is legally entitled to do in the manner that a natural
person can. For instance, mandating action as part of a bylaw or imposing levies is a special power
accorded to municipalities by legislation (and with prescribed processes) but entering into a contract
or an agreement with another entity is something a natural person can do.® The doctrine enables
municipal governments to perform governance, management, and administrative activities that fall
within the general scope of their jurisdictional authority without the need for expressed or explicit
legislative authority regarding either precisely what to do or precisely how to do it” In many cases
legislation also allows a municipality to provide any services the council considered necessary or
desirable for the municipality.®2 Municipalities can help advance radon education, awareness and
voluntary testing and mitigation in numerous ways outside of bylaw-making or planning powers. This
can include providing education on websites, publishing informational guides, hosting information
sessions and talks, selling test kits, conducting testing and mapping initiatives or offering subsidies.
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2. Planning for Radon

There is a long history in Canada of municipal governments engaging in long-term pro-active planning,
as found in long-term land use plans, Sustainability Plans, Healthy Community Strategies or housing
initiatives. Municipalities not only have the power to include radon in these plans, but doing so follows
from existing mandates to plan for housing and protection of the environment.

Generally, municipal law calls for the creation of longer-term plans—at times called “Municipal Plans,”
“Official Community Plans”, “development plans” or “Metropolitan plans”. These are statements of
objectives and policies to guide decisions on planning and land use management over decades.
Municipal law offers detailed prescriptions concerning contents and procedure for their creation.®
Generally these have very broad purposes, such as to “promote human settlement that is socially,
economically and environmentally healthy and that makes efficient use of public facilities and
services, land and other resources”® At times, there are simple requirements to have a plan and

to state a vision, but at times plans will be subject to broad provincial goals or legislation will also
specify purposes or goals for such plans. Each province and territory’s legislation should be treated
individually to assess what is mandatory and permitted, but taken together we can see topics covered
under municipal purposes or specific to planning (and which radon may fall under) such as:

m economic, social and environmental well-being of the municipality™;
m reducing environmental pollution or protection the natural environment '2;

m planning for energy supply and promoting efficient use, conservation and alternative forms
of energy ™ (as explained in other documents, without proper attention, energy efficiency in
buildings can elevate radon levels);

= enhancement of the built environment™;

m public health and safety’®;

m adequate, affordable and appropriate housing';
m healthy built environments";

m planning for lands that are subject to hazardous conditions or that are environmentally sensitive
to development'®,

A core reasons for longer-term planning is to ensure provision is made for long-term spatial planning
of cities, ensuring there is space for roadways, parks, and broad objectives in zoning—e.g. determining
where businesses are located and the height and density of buildings. From the 1990s onwards urban
planning and municipal law have emphasized that the physical form of cities can have significant
impact on the natural environment—and that spatial planning can help stop ‘sprawl’ that threatens
farmland (and food security) and contributes to greenhouse gas emissions (such as through promoting
automobile use). Planning legislation now specifically directs municipalities to incorporate a far wider
range of values into the planning process and which offer point to strategies and actions that go
beyond spatial planning. As such, long-term plans will broadly provide “a policy framework for Council
by addressing issues such as housing, transportation, infrastructure, parks, economic development,
and the natural and social environment”!® Cities will now commonly provide a series of overlapping
and coordinated strategies covering areas of sustainability, health, and housing as part of the
planning process.
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For instance, Kelowna, BC’s Official Community Plan (OCP) (2011) is based on “a vision for a sustainable
city, with a balance between environmental protection, economic growth, social development, and
cultural vibrancy”.2° The OCP includes in its goals that of addressing the housing needs of all residents.
Objectives include “Support the creation of affordable and safe rental, non-market and/or special
needs housing”.?' The OCP includes specific provisions on the natural environment, and also works

in concert with other environmental planning initiatives. The OCP includes goals of improving energy
efficiency and reducing greenhouse gas emissions (Objective 6.2). The Community Climate Action
Plan (2012, updated in 2018) further develops these initiatives. As well, Kelowna also has a Healthy
City Strategy (2014) that seeks to provide a framework to change the conditions that impact the

health and well-being of residents by taking action across areas of housing, neighbourhood design,
inclusivity, natural environments, food systems, and transportation networks. The Healthy Housing
Strategy (2016) further develops housing issues, recognizing that “On a local level, the role of a well-
functioning housing system is a critical factor in creating healthy, diverse and vibrant neighborhoods.

It is known that affordable housing makes a powerful, positive contribution to the economy, to a
healthier community, to healthier people, and is pivotal for a sense of belonging”.??

Radon action is an obvious addendum to these strategies and easily fits into their mandate. To return
to the Kelowna example, housing needs are a focus from the OCP through to the Healthy Housing
Strategy. While the Healthy Housing Strategy primarily focuses on ensuring adequate and affordable
supply of housing, the Strategy recognizes that healthy housing must also be of “quality”: “Quality
housing is both adequate and suitable. ‘Adequate’ refers to housing that is in good physical condition
and that is of an appropriate size. Typical challenges here result from indoor health and safety hazards
and overcrowding.“The Community Climate Change Plan puts considerable emphasis on building
retrofitting, and recommends a series of actions to remove barriers and provide financial supports

to drive higher efficiency in buildings. The Plan also recognizes synergies with health: Strategies

that address climate change can also improve physical and mental health and reduce demand on
the healthcare system... Adding insulation to a home to reduce energy demand can also decrease
respiratory and cardiovascular disease.”?®* Addressing radon is a natural way to achieve these goals.
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3. Collaboration, Consultation, and Partnerships

Public participation is now widely understood as an important component of policy development.

It helps build trust and foster relationships, strengthens democracy and allows for the voices to be
heard of people who may be affected by decisions. Engaging with different perspectives provides
opportunities for learning, testing assumptions, highlighting unforeseen issues and gaining insight
from people who may have unexpected understanding of complicated systems. Collaboration,
consultation and partnership can also serve to shore up political support for a new initiative. As we will
discuss here, there are also some legal requirements for consultation and public hearings.

In many places, municipal law requires public participation before major decisions can be made.
Generally, official community, development and metropolitan plans, and/or bylaws require, before
they are adopted, a process of public hearings, as well as specific procedures before and during the
hearing.?* The courts also apply common-law procedural and due process requirements for public
hearings. For example, the public should have clear notice of the hearing, and have access to any
relevant reports that the council will consider in making its decision.?® Local governments will also
have a duty to consult with First Nations on decisions which affect them.?¢ As well, in some provinces,
such as Alberta, municipalities are directed to having public participation policies.?” Municipal action
on radon will need to follow established guidelines for hearings and consultation.

Municipal governments will also have an important persuasive role in relation to other entities which
they cannot fully control. For instance, school boards exist at the municipal level but are typically
formally separate from city councils. However, school boards have an important role in driving testing
and mitigating schools for radon. City governments can collaborate with school boards as part of
ensuring radon is addressed in public buildings. As well, local libraries may offer lending programs for
radon testing devices. Municipal libraries are typically formally independent from municipal councils,
responsible for their own administration and with their own boards. However, municipalities may

play a role in appointing boards.?® Collaboration and partnership can allow a municipality to forge

a coordinating response across organizations where there are not, strictly, legal mechanisms for
imposing a singular vision.

Collaboration and partnership might also be driven by special requirements. In British Columbia, there
are special rules on concurrent jurisdiction, which require municipalities to consult with the provincial
government before passing bylaws in areas of environment,?° and with both the provincial government
and local health authorities when dealing with public health issues.?®° The mere fact of overlap with
provincial responsibilities is not necessarily a problem,® but if the ‘pith and substance’ or dominant
purpose of the bylaw falls within an area of concurrent jurisdiction courts will strike down bylaws that
required but did not obtain provincial approval.?? In practice this has meant that there is considerable
coordination between municipal and health planners over Healthy Community/Healthy City strategies
and it is likely that courts would expect this in dealing with radon.*
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4. Government Operations and Its Owned Social
Housing

Municipalities and other local governments have good reasons to consider radon within their own
operations. A government might choose to construct its own buildings to higher standards as a way of
meeting legal obligations, acting ethically, leading by example or to help support local environmental
industries. Municipal governments will be able to draw on their natural person powers in taking such
action.

Municipalities and other local governments have legal powers—and regularly do-- hire employees
(again, as part of their natural person powers). Once a government does so, it will then have
responsibilities as employers, and these extend to cover radon.

Employment law in Canada does not typically mention radon (with the exception of some mining
regulations), however, a number of clauses might be relevant. All provinces and territories have
workplace safety legislation that, along with very specific provisions for diverse industries, also
include “general duty clauses” that in broad terms require employers to create safe workspaces and
minimize hazards.3* These broad measures are sufficient to cover radon. More specifically, the federal
government has created the Naturally Occurring Radioactive Materials (NORM) Guidelines, which

put strict limits for how much radiation exposure a normal worker (e.g. one that in a job specifically
designed to handle radiation) might face. This implies strict controls on radon. Ontario has set an
example and issued guidelines for how NORM Guidelines work together with general duty clauses to
require radon reduction in workplaces to below 200 Bg/m? where possible.*® Provinces and territories
also have general requirements that workplace be ventilated to remove dangerous gases.’

Municipalities and other local governments also have powers to own, build, and administer housing,
often in conjunction with provincial and federal housing initiatives.3® In Ontario, many municipal
governments who play the role of “Service Managers”*® also hold oversight and funding of social
housing. Municipalities and regional districts own a significant part of Canada’s public housing
infrastructure, with such large-scale suppliers as the Metro Vancouver Housing Corporation and
Toronto Community Housing Corporation.

As housing providers, municipalities need to ensure the people who live in their buildings are not
exposed to elevated radon. Laws of general application such as landlord-tenant law will apply to
municipal housing providers. Provinces and territories have laws that specify that a landlord must
provide housing that is safe and in good repair.%° In Ontario and Quebec tribunals have found that
these clauses give tenants the right to have elevated radon addressed.* Tenants will also be protected
by Occupiers Liability law, which gives a right to sue for damages where injuries such as lung cancer
are caused by unsafe premises.*?> Many publicly owned housing corporations have taken steps to
address radon at both the provincial*®* and municipal level.** As well, in some cases, provincial housing
authorities incorporate radon protection into their Design Guidelines. For instance, Manitoba Housing’s
Design Guidelines for Multi-Unit Affordable and Social Housing (2017) include provisions for radon
control.*
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5. Enforcing Building Codes

Building Code enforcement is a key focus of municipal governments. Most provinces now have

some form of radon protection in place for new construction. Most provinces directly apply or adopt
the National Building Code which has requirements for a ‘radon rough in’—a hole in the building
foundation slab and a short pipe that can, if needed be converted into a full radon mitigation system.
Radon professionals consider this a partial solution, and more robust measures might include building
in a full pipe that leaves the building (or what is known as a ‘passive sub-slab depressurization
system’), or radon testing of a building before occupancy. Municipalities potentially face a range of
concerns over enforcing existing radon provisions or working to improve standards in their community.

Provincial (and territorial) building legislation generally gives municipalities the powers to handle
inspection. In most provinces, municipalities must take on the inspection role.*® In other cases
municipalities take this on as a matter of course.*” This both gives powers and responsibilities to
municipalities.

Municipalities can take a variety of steps to address radon in new construction. This includes
having inspectors inform builders, homeowners, and others when buildings do not have correct radon
systems. Municipalities can use enforcement powers to ensure new buildings have required radon
mitigation systems in place. This can include denying occupancy permits to homes which do not
comply with the Code, as the Ontario municipalities of Guelph, Kingston, and Loyalist Township now
do.*®

Municipalities may also face liability for negligent inspection. Once a local government makes
the policy decision to inspect building plans and construction, it owes a common law duty of care to
person who might be impacted. Courts have thus found cities liable when inspectors failed to find
design and construction flaws.*® Cities may also be added as parties where the liability of inspectors
worked together with wrongdoing by developers.®°

In some jurisdictions, there are limits on this process and there should be investigation into local rules.
For instance, in British Columbia, a municipal inspector’s duty to inspect may be limited to inspecting
plans and not actual structures, to ensure that only certified engineers or architects have approved
plans.®" In Alberta there is general legislation exempting cities from liability for inspections done in
good faith.5? In Ontario, the Building Act creates a system of “registered code authorities” which
allows municipalities to avoid liability; however municipalities have not, generally made use of such
authorities to avoid liability.>®* Some local governments have protections in their Charters® or have
taken steps to protect themselves from liability through bylaw provisions.*®> On the whole, however,
and given the risks of liability (and overall concern for well-being), municipalities should take measures
to ensure their inspectors are familiar with radon provisions.

For the most part, municipalities do not have much control over the content of Building Codes. In
many provinces and territories — British Columbia, Alberta, Saskatchewan, Manitoba, Ontario, New
Brunswick, Yukon, Nunavut and Northwest Territories — there are uniform building code provisions,
effectively removing municipal control over the contents of the Building Code.%® Some cities, such
as Castlegar, BC, have tried to change their local building code to reflect concerns about radon,
only to find the process replaced by provincial measures—as the government both imposed uniform
requirements across the province (that included some radon provisions).5’
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However, in some provinces, such as Quebec, Prince Edward Island and Newfoundland, there may be
scope for distinct provisions to be added to bylaws.

Here, municipalities can act independently to add radon provisions.

m In Newfoundland, the Building Standards Act does not apply to the City of St. John’s and most
municipalities.®® However, the Municipalities Act specifies that individual municipalities must
at least adopt the National Building Code: They can also impose requirements that are more
stringent.®®

m Prince Edward Island’s Building Code Act and regulations adopt the National Building Code,®°
but also allows for more stringent standards at the municipal level.®

m In Quebec, the current Construction Code has only minimal radon requirements (such as a sub-
slab membrane).®? However, particular municipalities can adopt higher standards.®® Municipalities
that have implemented higher radon standards (e.g. a depressurization system) include
Ascension® and Chelsea.®®

In some cases, such as in British Columbia municipal authorities can make written requests for local
variation.%®

Municipalities may also have powers to “trigger” Building Code provisions that relate to radon. For
instance, the Ontario Building Code has a section on “Soil Gas Control” which imposes requirements
“where methane or radon gases are known to be a problem.”®” This opens the door for local
municipalities to establish whether radon is a known problem and then to take steps to enforce

radon requirements. As a result, a number of municipalities and local health units have coordinated

to first do sample community testing and then to begin enforcing the radon provisions. These include
Guelph, Kingston, and the Loyalist Township.%8 In British Columbia, the Building Code provides a list of
municipalities where radon is known to be an issue (and where in radon provisions apply).®® On top of
that, the Code provides that municipalities can take steps to be added to this list.”°

Local governments may also still have the option of negotiating voluntary compliance with
builders. Generally, requirements for uniformity concerning Building Codes attach to mandatory
requirements and “enactments” in bylaws. There is thus still the option of tying compliance to other
benefits a city might provide. For instance, a municipality might be able to use density bonus bylaws or
land covenants to impose higher standards, or offer subsidies and incentives.”
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6. Low Radon Requirements in Public Spaces

Through the 1990s and 2000s many municipalities and other local governments in Canada came to
adopt bylaws prohibiting smoking in public spaces such as restaurants, shopping malls, workplaces,
or parks. In some cases these were described as “Clean Air Bylaws”’? In other cases they were part
of a more omnibus “Health Bylaw” that covered areas such as bans on pesticides, spitting in public,
or boats discharging sewage.”® “Clean Air” or “Health” bylaws could be expanded to include rules
requiring testing and necessary mitigation of radon in public indoor spaces. Cities generally can also
use business-permitting powers to enforce health bylaws.

Typically, anti-smoking bylaws drew on explicit wording in provincial legislation allowing municipalities
to pass smoking regulation. However, municipalities could expand clean air/health bylaws or create
new radon bylaws on the basis of the very general powers to pass health related regulations (or, in
some cases, general environmental powers). Courts now follow the principle of ‘subsidiarity’ which
recognizes municipalities as democratically elected governments often close to, and responsive to
the needs of the people they serve. For instance, in Hudson (2001)’* the town of Hudson banned
cosmetic pesticides and relied provisions in Quebec’s Cities and Towns Act that gave general powers
to regulate for health. The Supreme Court of Canada invoked the subsidiarity principle to give wide
scope to the town to interpret its powers.

Requiring public spaces to measure and to mitigate high radon will not prohibit normal business
activity, prevent the operations of businesses or prohibit trade. Nor will it conflict with Building
Codes: Regulating the health impacts of air is not the same as imposing structural requirements.
While Building Codes can provide detailed prescriptions for how building should be built—and which
can have the result of lowering radon levels or making it easier to do so, this is different from a
requirement concerning the quality of indoor air. There will not be conflict between complying with a
low radon requirement and complying with the Building Code (indeed, they will likely work together).
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7. Standards of Maintenance/Housing Standards

Many Canadian municipalities have standards of maintenance bylaws that cover the conditions

of property. The powers to create such bylaws may issue from general health and safety powers,
but many provinces also have specific wording allowing local governments to make standards of
maintenance bylaws.”®* Many municipalities include in these bylaws details on indoor environments,
and so supplement provincial residential tenancies protections.”® In some provinces there are also
provincial laws or regulations mandating specific standards as well.”” In some cases, such as British
Columbia, the provincial government provides explicit guidance to municipalities that include indoor
conditions, such as having plumbing in good working order.’®

In practice, many municipalities primarily focus on “community standards” that aim to create calm,
ordered and quiet outdoor environments through attention to issues such as graffiti, garbage, or
noise.”® However, others do make explicit that this can serve as renters’ protection: In Waterloo,
Ontario, the city uses the business license process to enforce standards of maintenance, denying
permits to landlords who do not maintain rental properties and allowing enforcement by medical
officers of health, as well as building inspectors, enforcement officers and police officers.®°
Municipalities can add protection from high radon to such bylaws, creating a powerful tool for
protecting renters.
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8. New Development Areas

Local governments might consider radon in soil when siting, zoning, and permitting new housing.®'
Municipal legislation generally does allow for specific site planning, and specific restrictions due to
hazards or health and safety concerns.®? This enables the council of the municipality to ensure the
quality of site planning and architectural integration. In some cases, such as in British Columbia’s Local
Government Act, municipalities are given powers to impose special standards asking developers to
provide special reports, timing and process of construction, or added safety features as a condition to
obtaining permits.

There is good evidence and high correlation between radon in soil and radon in homes.® Cities and
other local governments might give special attention to any housing built on such places as at higher
risk of high indoor radon concentrations. Radon mitigation using sub-slab depressurization is usually
sufficient to ensure indoor radon levels are below Health Canada Guidelines, even where radon levels
are very high pre-mitigation.®* It is thus unlikely that municipalities would need to prohibit housing due
to high background radon levels. However, some locations known to have high radon in soil could
potentially be subject to specific standards such as for radon testing prior to occupancy.
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9. Conclusion

Municipalities are creatures of statute and possess only the powers delegated to them by provincial
and territorial legislatures. Yet as the level of government often closest to people and highly trusted,
municipalities also have significant powers to advance radon action. In the past two decades, courts
have become much more willing to allow municipalities a wide berth in interpreting their governing
statutes. General provisions giving municipalities powers to pass bylaws in areas of public health

and environment will allow for significant action. Municipalities have significant responsibilities

over Building Code enforcement, business licensing, standards of maintenance, new development
permitting, and in their own operations, all of which can translate into robust radon action. As well,
natural person powers will enable municipalities to advance education, awareness, testing, developing
of databases, and subsidies and incentives. Municipalities also have significant ability to coordinate
with other local level institutions, such as health boards, school boards and libraries which together
can take important actions to address radon. Municipalities should consider taking action on radon
even when their provincial and territorial governments are slow to move: By showing initiative they can
be leaders in an important public health issue and action will save lives.
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