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ArGUMENT BY MR. Rem, continued.

Mr. Rem: When we adjourned last evening, my lord, I was dealing with
the annual reports and Mr. Haney’s connection with the bank, and his know-*
ledge of the conditions of the bank at the time, between 1916 and 1923, and I
think it would be more convenient, perhaps, if I confined my remarks to that
period in view of the dates contained in the reference, as far as possible, except
where it may be necessary to refer to an earlier year, to show the connection
between Mr. Haney, Mr. Crerar, and others.

I made the statement last evening that Mr. George Edwards, the account-
ant and auditor called by the Government, had stated in the witness box, which
is also confirmed by Mr. Clarkson, I think, that the stock of the Home Bank
between 1916 and 1923 had no value whatever, in fact, it was absolutely worth-
less. It was even worse than worthless, because it makes those who bought
or held stock during that period responsible for the double liability now.

Mr. Lee: What date was that?

Mr. Rem: Between 1916 and 1923.

Mr. SymingTOoN: What is the reference to Mr. Edwards’ statement?

Mr. Rem: It was in his evidence, when you called him.

Mr. SymineToN: I do not recall it, that is all.

Mr. Rem: I asked him that myself. I asked him if the stock had any
value, and he said “ No, none whatever.”

Up at Osgoode Hall, in the Riddell library, there is a book entitled “ Great
Imposters of History,” and I think in that book it deals with bankers and others
who have figured before the world at various times in connection with bank
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failures, and other matters, and I have no hesitation in saying that if the author
of that book had lived a little longer, or had deferred the publication of his book,
he would have had an opportunity to include in it probably one of the worst
pieces of imposition and one of the worst financial scandals in the history of any
country in the world. Here we have 1,800 shareholders and 60,000 depositors on
whom absolute misery, ruin and poverty has been brought, driven to poor-
houses, put out on the <treet, and ruined forever because of the false and fradu-
lent statements sent out through the mails to them in printed form, and to the
public.

At the annual meeting in 1915, which is the year before the inquiries and
complaints commenced to pour in to Mr. Haney and Mr. Lash and others,
Mr. Haney is present at that annual meeting, and there is a letter on file in the
evidence from Mr. Fisher, I think it is, where complaints had been made as early
as 1914 regarding the condition of the bank, and, as I say, Mr. Haney is present
at the annual meeting in 1915 and he approves of the statement then luid before
the shareholders at that annual meeting held on the 29th day of June, 1915.

In the report for that year, both Mr. Clarksun and Mr. Edwards show that
the interest commenced to be capitalized, that is, in Mr. Clarkson’s report.

Mr. LarLetr: The Clarkson report is not filed. Mr. Clarkson gave his
evidence and consulted his report, but the report itself is not in evidence, as far
as I remember.

Mr. Rep: »I saw it in the evidence.

Mr. LarLeur: Would it not be better to simply refer to the evidence,
because there are some portions of that report that are not before this tribunal.

Mr. Rem: Of Mr. Clarkson’s report?

Mr. LarLEtR: Yes.

Mr. Rem: The report I am referring to is the report of Mr. Clarkson to
~ the Supreme Court, a report which is referred to all through his evidence.

Mr. LAFLEUR: But it is not in evidence, and for reasons which were given
at the time and here approved by the Commissioner, because there were some
accounts which it was not useful or proper to discuss.

Mr. Rrw: I do not propose to discuss any particular accounts, I am just
referring particularly to his view of the evidence as a result of his investigation
into these various matters and accounts.

Mr. LarLEurR: Why not refer to the evidence?

Mr. Rem: I thought it was referred to all through his report.

Mr. LarLeur: No. ¢

Mr. Rem: Very well.

His Lorpsuip: I suppose you thought we had the report in evidence.

Mr. Rem: I did look through the evidence, and I saw it referred to all
through his evidence, and I thought it perfectly right and proper to make those
references to it.

The point is, however, that in that year, at any rate from the cvidence of
Mr. Clarkson, and I think the evidence of Mr. Edwards, the interest commenced
to be added to the accounts, and fictitious profits were shown with which to pay
dividends.

Mr. McLaveeLIN: They always did from the beginning.

Mr. Remp: They always did from the beginning, I think there is no doubt
whatever about that.

Mr. Larrevr: That is in his evidence.

Mr. Rem: Now, coming down to 1916, which is the year that the letters
and complaints commenced to pour in to Mr. Liash and others, Mr. Haney is




HOME BANK OF CANADA . 791

also Vice-President of the bank, and he signs the printed statement, which was
also sent to the Government, sent out to the shareholders as Viece-President,
and in that report of the directors to the shareholders he refers to the fact that
the profits of the bank have been reduced by reason of the war, but dividends
have been paid and provided for at the rate of 5 per cent per annum, and he
goes on to show that the profits have been earned and the dividends justified in
payment, where as the fact is that, at that very date, in 1916, Mr. Crerar writes
a letter to Mr. Haney dated April 8, 1916—

Mr. Symineron: Page, please.

Mr. Rem: Page 429 of the evidence, just before thie Annual Report for
1916 is prepared. He is referring to the fact that he is going to Toronto, and
he says:—

“We could then go over the whole situation generally and decide
upon the form of the Annual Report as you suggest.” '

And then he goes on, further down, to refer to the fact that it may be
necessary to reduce the capital, and to work out an amalgamation -before the
statement is given to the public.

+There is not one single word, there is not one single reference in this Annual
Report of any such condition as is stated in that letter, and this is the Annual
Report for 1916 laid before the shareholders at the annual meeting held on the
27th June, 1916, which shows the bank to be in a prosperous condition, with
payment of dividends justified and profits being made, and yet at that very
moment when that printed statement is sent to 1,800 shareholders, and the
public, millions of dollars, I submit, were being diverted. And you must
remember also that this report came under the notice of the depositors. They
usually get them, although there are some people who say they are thrown in
the wastepaper baskets, and you would be surprised at the number of depositors
who are anxiously waiting to get one of these reports.

At that very date when that report is sent out to the public, a fraudulent,
dishonest, misleading report, there is a frame-up going on between Mr. Haney
and Mr. Crerar to actually wipe out the reserve, to reduce the capital, and to do
it before they present their statement to the public, and in order to do it, and
make a misleading statement, they suggest that they had better have a meeting
sn as to see what kind of a report they will send out, and one by which the
public will not be able to see what is really going on.

Mr. Haney signs that report. It is actually in here signed by Haney, and I
presume the same report, under the Bank Act, goes to the Government signed
by M. J. Haney, Vice-President, and Jathes Mason, General Manager.

In the 1917 report, in which Mr. Huney is President, he signs this report
also, as President, and he says:—

“The net profits after making provision for bad and doubtful debts,
rebate of interest on unmatured bills under discount cost of management,
ete.,, amount to $217,059.57—"

It starts at the top:—

“ The Directors of the Bank beg to submit to the shareholders the
Twelfth Annual Report for the year ending the 31st May, 1917, accom-
panied by a statement of the Bank’s affairs, and the results of the opera-
tions for the year.”

And Mr. Haney, in his President’s address says:—

“This is the first meeting at which I have had the honour of meeting
you as President, and I am pleased to be able to inform you that the
Bank,,, as shown by its statement, has progressed steadily during the past
year. .
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Now, at that very date, in 1917, the losses down to the end of the year
1916, according to Mr. Edwards, were $3,370,000. That is from the beginning
of the bank, I presume, down to the end of the year 1916, und, in addition to
that, the loss of the capital and the reserve.

Mr. Symineron: Oh, no, that is included. .

Mr. Rem: Well, down to the end of 1916 the loss is $3,370.000, «nd Mr.
Clarkson says that between 1916 and 1923 it is about $4,330,000 or a total of
$7,700,000 in all. That is Mr. Clarkson’s evidence.

Mr. McLaveHLIn: Yes, that is it.

Mr. Rem: And the total deficit altogether, down to 1923 he es'imates to be
£9 500,000, ut the very time that Mr. Haney and the other Director-, but Haney
in particular who was President, and who is referred to all through this evidence
as a dictator in one pluce and the strong man in another, and the man who had
a lot to do with the non-appointment of an auditor to make an audit of this
bank, sends this false and fraudulent report out, and at the time when the bank
has ‘ost already $3,370,000, and he says the bank is prosperousx, hus earned
profits, and that they are able to pay dividends.

In 1918 he signs another statement of the affairs of the bank on the 31s*
May, 1918. That meeting is held on the 25th June, 1918. M. J. Haney signs
that again, and in the Annual Statement he says:—

“ The Directors of the Bank beg to submit to the Shareholders the
Thirteenth Annual Report for the year ending the 31st May, 1918, accom-
panied hy a statement of the Bank’s affairs and the results of the opera-
tions for the year.

The report of the affairs of the Bank at the close of its fiscal year
may be considered as satisfactory, showing, as it does, a substantial growth
during the past twelve months.”

v Then further down:—
“The net profits, after making provision for bad and doubt ul debts”
—ete., ete.,—“ amount to $228963.19.”

And in the address of the President he says:— .

“The suceess of every institution is due to the loyalty and ability
of its staff under a proper head, and I wish to say as a whole we have
had a most loyal and industrious staff, who, under the careful and able
supervision of the Acting General Manager, Colonel Mason, have produced
the satisfactory results presented in this statement.”

This, remember, at the very time when the bank is on the down-grade,
when it had practically lost its capital and reserve, there were no earnings, and
interest was being capitalized. These false statements were being sent out, and
the public were being lulled into a false sense of security. Then we have those
letters passing between Haney and Crerar as to what was the best to be done to
save the situation.

Then in 1919, my lord,—I am just going to skip briefly through this for
reference—there is the Annual Statement of the bank, again signed by M. J.
Haney as President, in which he submits the report of the Directors to the
shareholders, and he refers to the net profits for the year as being $238,000 odd,
and in his annual address he says:—

“We are pleased to lay before you a report which, thanks to the
energy and abilities of our staff, heralds a banner year for the Home
Bank of Canada and its continued proper participation in the growth
and development of the country.”

In 1920 Mr. Haney resigns as President, but he is shown as present at
the shareholders’' meetings, and there is reference made to the change from Mr.
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Haney to Mr. Daly, and at that annual meeting it was moved by Mr. Haney
and seconded by Mr. Galley that the thanks of the shareholders be tendered
to the General Manager and the other officers of the bank for the efficient man-
ner in which they have respectively discharged their duties during the past
year.

At that meeting also Mr. Haney expressed his pleasure in putting that
motion to the meeting, and referred to his long association with the bank. He
referred also to the very satisfactory growth of the bank, and expressed the
belief that in spite of the tendency of larger institutions to absorb smaller ones,
that there was still room in Canada for the smaller banks, and remarked that
it was simply a question of time before the Home Bank became one of the
large institutions of the country.

That report was sent out to the public through the mails, of the Annual
Meeting held on the 29th June, 1920, at a time when the bank was going down,
losing millions of dollars every year, not thousands but millions, and Haney
knew it all the time. He had been President, and had been connected with this
bank since 1905 when he signed the agreement to take over the assets and
liabilities of the Home Savings and Loan Company, and he knew -every single
thing that was going on ut those meetings. A more experienced financial man
it would be hard to find. He knew every financial deul connected with the
bank. During all that period of time he knew what was going on and, as I
say, he was just as good as any financial man in this country.

In 1921 the bank statement is presented under the new Presidency. All
through this period that I have referred to Mr. Haney, from 1915 down to 1920
when he resigned, the current loauns and discounts in Canada are shown in
the bank statement running from ten, eleven, up to fifteen million dollars and
the overdue debts as only about $76,000; the call and short loans from $1,000,000
to $1.622,000. Those figures are deliberately false, and known to Mr. Haney and
the other Directors to be =0, those were bad debts, this item of $15,000,000 in this
1921 statement, and last year I think $14,000,000, those are really overdue debts
carried as current loans and they knew it. They were not only debts but
overdue bad debts, dead horses carried as current loans to mislead and deceive
the depositors and shareholders in this bank. The same thing applies to the
statement of 1922, I do not think it necessary to go over it in detail, this is
under Mr. Daly’s presidency, and he refers to the increase of deposits, and it
was moved by Haney at that annual meeting held on June 27th and seconded
by W. J. Green that the thanks of the shareholders be tendered to General
Manager and staff for their efficient management, and Mr. Haney expressed
pleasure in making this motion, adding that the satisfactory nature of the
statement presented simply confirmed what he had expected. Now it is just
a question as to what he had expected.

Now my lord in view of all these statements and this conduct of Mr. Huaney
who was as I said a pillar of the Church, a leader in society, a trustee of the
House of God, President of the Bank, Director of a Trust Company, and hold-
ing all these other offices and held in the highest esteem, how can a man of that
stamp holding the positions he does come before the shareholders and put a
statement of that kind before them, and at the same time thut he is putting this
statement before the public be framing up a job with Crerar to mislead and
deceive them? This is the keystone of this whole investigation, there was a
frame-up and fraud being practiced on the shareholders and depositors unknown
to them by these men under cover, they were also misleading the Government
and Haney and Crerar knew all about it at the time. The evidence is there
plain as noonday in that letter of April 8, 1916. I say Haney was a mean
trickster and he knew it, and had no business whatever to mislead and deceive

N
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these innocent people and bring this privation and poverty upon them. But my
present point is that their fraud and rascality were so transparent that those
before whom this misinformation was given should not have been carried away.
He may have been a dictator and a strong man to some people, but surely there
are big enough men in the Government not to allow every one to mislead and
put these transparent frauds over therg. I submit there was sufficient brought
out, Haney was doing his work and his fraud in such a way that it should have
caused suspicion and should have put people on inquiry and have been enough
to bring about an investigation.

I think Mr. Huney, although he is a sick man, should be brought to book
for this matter, I think he should be put on trial with these other Directors so
that the truth may be brought out, if they are innocent let them be acquitted.
But we cannot here to-day pass remarks about people who are under indict-
ment, some of them may be innocent, Haney may have worked his fraud and
trickery on these men the same as the others, but Haney should be brought
to book, and I think this Commission should have this man brought before it"
in some way, or a deputation from your lordship accompanied by reporters
and others should visit this man and get a statement from him.

I was going on to say that England has had its Terence Hooley and
Whittaker Wright, Scotland its Glasgow bank wreckers, the United States its
Teapot Dome scandal, Massachusetts its Ponzi, but I think Ponzi and the rest
were pikers, to use a common expression, compared with Haney and the gang
he had around him wrecking the Home Bank. What they did not know about
fraud and trickery is not knowledge at all. .

Now it is not a very nice thing to have to criticize men who are in Par-
liament unnecessarily, and I do not propose to do so, but Mr. Crerar certuinly
has a large share of blame in this matter. Mr. Crerar was in a rather peculiar
position, he was eiected a Director in 1910 and remained a Director until
1918, when he resigned. During all- that time beginning with 1916 he was
writing letters in an endeavour to get an investigation of the Home Bank, an
outside audit. But the time comes when Mr. Crerar finds that the bank is,
going down grade every year, it did go down every year, and Mr. Crerar is as
much a party to the annual statements sent out by this bank between 1915
and 1923 when it failed—

Mr. Leg: Mr. Crerar was not a Director after a certain period.

Mr. Rem: Yes, I am going to refer to that, he was a Director in 1915,
1916, 1917 and 1918. And Mr. Crerar had a wrong impression of his duties
as Director of a bank, he had an idea that he was a Director of a compartment
of a bank. I submit that as a Director of the Home Bank Mr. Crerar is
equally liable for all these falee statements contained in these reports, if they
did not come to his knowledge it was his duty to have them brought to his
knowledge or find them out. But as a matter of fact what do we find? Mr.
Crerar in the letter I have referred to of April 8th, 1916, to Mr. Haney says:—

Mr. SymingroN: You had better read it correctly this time, you did not
last time. Don’t leave words out.

Mr. Remp: I am not intentionally. It is on file, it cansbe read. Ie says:—
“T have, as you know, been under the impression that we may have to

clean off entirely the present reserve of the bank in order to present a
correct report to the shareholders. Of course the present examination
of affairs going on under your direction with Mr. Machaffie’s assistance
may show that this will not be necessary, but having in view the possi-
bility that the full reserve of the bank may have to go, and assuming
even a worse construction that there may have to be a reduction in the
capital, I think it is important to have under serious consideration

L
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the course that should be followed. What effect would such a possibility
as 1 have just mentioned have upon public confidence in the bank in
Toronto and other Ontario points. If it would have a serious disturbing
effect in the way of destroying confidence and subsequent withdrawal
of deposits, it seems to e much better to work out an amalgamation, if
possible, before our statement is given to the public, since we would be in
a much better position to dispose of our assets prior to the loss of con-
fidence of the public than after that had taken place. I desire to mention
this only as a thought that has been in my mind in connection with the
affairs of the Institution, and I have no doubt but that you and the
other Directors in the East have all these possibilities under considera-
tion.”

There is what is running in his mind. He sees the bank going down hill,
he sees the storm coming, that it is going to break, he knows the losses that have
taken place, he knows that down to this period the cdpital and reserve of the
bank is going to be lost, that the deficit to that period was nearly $4,000,000,
and he suys: Now is our chance, we are going to get out while the getting is
good, we are going to dispose of our assets, we have $133,000 at stake here and
if the hank goes down and we go with it we will have to put up another $100.000.
1 have $6,600 myself in it, Mr. Kennedy has $4,300, he will have to put up
another $4,300 and I another $6,600 and the United Grain Growers another
$100,000, so the thing for us to do is to get out while the getting is good, never
mind the public, we have the inside information and we will use it. That is
the attitude in that letter, there can be no mistake about it. What does he do?
He is sworn in as Minister of the Crown in October, 1917, and he resigns as
Director of the bank in January, 1918, but it is not accepted until June at the
annual meeting— ‘

Mr. SymingronN: No, it is accepted right away.

Mr. Reip: Haney writes a letter in which he says it was ot accepted until
June, 1918, it is in the annual report.
M. SymIiNgTON: Tt was accepted but it did not come before the annual
meeting ur:¢il June.
Mr. Repy  Mfter this resignation, on June 26th, 1918 (page 473) there
is a letter writt®n from Haney to Crerar, Exhibit 167, in which he says:—
“A\[y\Dear Mr. Crrrar: I herewith enclose you cheque for $500
Directors f&es of the Home Bank for the past year. 1 make this for the
full term of the vear, as your succescor was appointed only shortly
prior to our annu%! meeting.
“ As you will see\by our statement, we have made fair progre. < dur-
ing the past year, and-~have cvery reason to believe it will confintie,
This I am confident will Le gratifying to you who were on the Board for -
s0 many years.” 3

Exhibit No. 168 written on the Department of Agriculture letterhead,
Minister’s office, Ottawa, June 28th, 1918, is-Mr. Crerar’s reply to Mr. Haney:—
“ Dear Mr. Haney: I have to thank ysu for your letter of June 26th

and the cheque enclosed.

I have not yet had an opportunity to see the report of the bank for
the present year, further than a statement of the profits made—which
X}ould indicate, as you state, that fair progress had beer made during

e year.”

. . ! . .
There is what happens. He resigns from the bank, he takes his $500 for Directors
fees, he knows, from the correspondence that he has been carrying on with
Haney, Lash and others that the losses have been tremendous, from the inside
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he knows that, he knows that there bave been no profits made, and he says he
hopes the progress will continue. There was a slight profit made in 1918 I
believe, but how can there possibly be any profit that any reasonable man or
Accountant would take notice of when the losses down to that date have been
$3,370,000? That is just camouflage, a hiding of the real truth, there could not
be any profit under those circumstances, and Crerar knew it.

Then in 1918 he sells part of his own stock, and sells the balance in 1923,
and in 1919 what docs he do? He sells the whole stock of the Grain Growers
amounting to $100,000 to Mr. Daly, sells out lock, stock and barrel.

Mr. Symixgron: Be fair. Mr. Crerar’s evidence shows that he had nothing
to do with that, it was sold at Winnipeg.

i
Mr. Rem: I say as the result of inside information which Crerar had he
posted Lis Winnipeg principals on the condition of the bank and they sold the
stock, and the fact of the matter is that in his letter of April 8, 1916, he says:—

“we would be in a much better position to dispose of our as-ets prior
to the loss of confidence of the public than after that had taken place.”

He wants to get rid of the assets. What a~scts did they have? They had the
stock in the bank. They wanted to save the Grain Growers, and in order to do
80, using the inside information he had he disposes of the stock.

Mr. SyminGTON: Are you suegesting that the asscts there referred to are the
Gruin Growers’ as<ets or the bank’s assets?

Mr. Rip: That refers I say to the Grain Growers and to the bank.
Mr. SymingToN: Surely not. Did you ever hear anything so silly.
His Lorpsuip: That is your argument anyway.

Mr. Rem: The point is he did dispose of it, and I say further that a peculiar
coincidence about it ‘s that Mr. Kennedy who was a Grain Growers Director,
became a Home Bank director in 1908, and in 1914 he addressed the meeting,
said he wus delighted to be there and delighted with the progress of the bank,
hoped they would progress and so on; he resigns in 1919, the same year that the
Grain Growers sold their stock to Daly for $100,000, and he is Vice-Presicient of
the Grain Growers. :

In other words the Grain Growers, Crerar and Kennedy knew what was in
the air, knew what was coming, and they used that inside informa’dn to get out
while the getting was good, they lost nothing on the Home Ban,f, in fact made
a profit figuring the interest taken as dividends during the /time they were
directors and shareholders. .

Now just a few more words. In the evidence, Exhikit No. 124 (235) Mr.
Crerar writes to M. J. Haney ‘on the United Grai{} ‘“rowers letterhead from
Winnipeg-on January 3, 1918:— 4
T “ Dear Mr. Haney,—In handing yous as I do herewith, my resigna-
' tion from the directorate of your Bank, X have thought it well to accom-
pany it with this explanatory letter. )

“In the first place, let me say #liat I am placing my resignation in
your hands at this particular~time for the reason that having accepted
a place in the Dominion Cabinet I felt that I ought not to continue to fill
the position of a Bank director.

“ And, having regard to the somewhat strong terms in which for a
considerable time past my Western colleague on the Board ahd myself
have felt it vur duty to criticise some features of the Bank’s past manage-
ment and to urge the taking of certain steps that we felt to be to the
Bank’s advantage, I may say that our views have not changed, and in
retiring now from the Board I will still entertain the hope that the views
we have so pressed will, to some extent at least, be approved by you and
acted upon by the Board. These views are somewhat fully set forth in
my letter to you of the 14th June last.”
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Now, Mr. Crerar becomes Minister of Agriculture in the Government in October,
1917, he is there as an agriculturalist. I used to hear a gentleman down in the
Maritime provinces some years ago say he had often heard of candidates run-
ning on one side being called agriculturalists and opposing candidates asking
for support because they were farmers, and this man wanted to know the differ-
ence: Well I will tell you what it is, a farmer is a man who works the land, an
agriculturalist is & man who works the farmer. With all due respect I think
Mr. Crerar is an agriculturalist in the true sense of the word, because he certainly
set himself to work the farmers. .

In October.1917 he became.a Member of the Dominion Government and
was a Member until 1919, June I think, and he does nothing during that time.
He knows the condition of the bank, has all the inside information, is in a posi-
tion to force his opinions on the Cabinet, to get the audit, the inquiry, to get
the information he was asking for year after year as he says himself, but he
does not do a single thing. He is like the bad penny, he turns up as a Member
of another Government in 1921, he is always on the job when the Government
is in power, and in 1921 he gets in again as a supporter of the present (zovern-
ment, and he was there until the bank failed in 1923, and he does not do a
single thing, does not lift a finger, we hear nothing about investigation or
mea=ures taken to protect the shareholders or depositors, nothing about any
inquiry, no single thing done und the bank allowed to drift to ruin with Mr.
Crerar’s full knowledge of everything, when he was in a position to ask for it
and demand it he allows these people to go to their ruin. All those women and
children and orphans go to their death and he swims ashore and leaves them
behind. I submit that is a most rascally thing to do. I don’t wish to say any
hard things about Mr. Crerar when he is a member of the House, but I <ay in
view of all these things, that it was a cold, callous, heartless and rascally thing to
do, and I think the people of Western Canada will deal with him at the right time
in view of the trail of wrong he has left out there. They say:—

“ Lives of great men all remind us
We can make our lives sublime,
And, departing, leave behind us
Footprints in the sands of time.”

I am satisfied they will have no trouble to find Crerar’s footprints in the West
because he has left them big enough and they won’t require bloodhounds to find
him. I say it was a shameful thing to do, in view of the so-called friend he said
he wus and the efforts he was making to get an outside audit when he was in a
position to do it; he could have brought about an amalgamation of this bank
with some other bank; he could have'forced the Bankers’ Association to take it
over; he could have taken some financial means, some steps to save this situa-
tion right after he became a member of the Dominion Government in 1917, and
as I said yesterday, when in my examination of him I asked him what steps he
took after he came to a position in the Cabinet, where he could do something of
‘real worth, he says: If you mean, what did I do with the Directors of the Home
Bank to get an investigation and to help the bank, I did nothing; and if you
mean to ask me what I did when I came into the Dominion Cabinet, to bring it
about, I refuse to answer. There is the position: you will be damned if you do
and you will be damned if you don’t. The ship goes down, everybody is drowned
and lost but Crerar and Kennedy and the United Grain Growers who swim ashore
in safety. I do not think that is a position that commends itself to anybody. I
am sure it does not to ydur lordship and it won’t to this Government when they
consider the circumstances under which this thing has happened. Mr. Crerar
seemed to have the idea that he should follow the Biblical expression: “ Where
your treasure is, there will your heart bé also.” And Mr. Crerar’s heart was with
his stock and the safety of the United Grain Growers. He cared nothing for the
people who were shareholders and depositors and he let them go to their doom.
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Now, my lord, just one more word. I omitted to make a reference to one
thing that T think should be on record, and that is in regard to the prospectus
which was issued in the West by what at that time was known as the Grain
Growers Company Limited and afterwards became the United Grain Growers
of Canada. That prospectus was issued in 1910, and it shows Mr. M. J. Haney
on the Board of Directors. The prospectus is not in as an exhibit but I pro-
duced it at the hearing.

Mr. Symingron: It is not in.

Mr. Rem: Mr. Crerar -admitted that he had knowledge of it, he knew
about it, and they issued it, his own company icsued it.

Mr. Symineron: That does not make any difference; it is not filed in this
inquiry.

Mr. Rem: I can comment on it.

Mr. SymiNeToN: You can comment on the answers that are in evidence.

Mr. Rem: I have no desire to say anything about any document that is
not in evidence. I do not want to do that of course. This prospectus which
was issued to the farmers of Western Canada was ‘ssued for the purpo-e of
inducing the farmers of Western Canada to buy stock in the Home Bank, and
it was 1ssued by Mr. Crerar’s und Mr. Kennedy’s own company. Tle farmers
bought stock in the Home Bank of Canada on the strength of that prospectus;
and the United Grain Growers Company, of which Mr. Crerar was President,
was paid a commission for selling the stock to the farmers of Western Canada;
and stock in the Home Bank of Canada was sold to the farmers of Western,
Cunada right up to seven or eight days before the bank closed its doors.

Mr. SymiNeron: Not by the Grain Growers Company.

Mr. Rem: T am not saying that, but I think I can prove directly that the
hundred thousand dollars’ worth of stock which Mr. Crerar and the United
Grain Growers Company turned over to Mr. Daly was afterwards, within a
few weeks, peddled out to the farmers of Western Canada, and the bank then
insolvent, bankrupt; so that they lost their capital, lost their resource~; and
losses were being shown as profits; overdue bad debts running up to $15,000,000
carried as current loans; and interest being capitalized; the shares had
absolutely no worth then, no value, scraps of paper according to the Govern-
ment’s own auditor; and at that very same time the farmers of Western Canada
were putting their money in the Home Bank and buying the shares of stock
on the faith of the representations sent to them. I hope later on, at another
phase of this inquiry, to be able to show that that stock was the United Grain
Growers stock that was sold to Mr. Daly, and it was done under an arrange-
ment. '
Now, isn’t it a rascally thing, when you come to think of it, that the
farmers and unsuspecting people who had an abiding faith in these men
in the West, men who had sent out a prospectus to these people saying
that we want to build up the Home Bank of Canada, we want to make
it a farmers’ bank, it is a home bank, a bank in which we have faith,
and confidence in all these men, and on the strength of that, putting their
money on deposit in the Home Bank? The employees of the Grain
Growers Company, Mr. Crerar’s own employees, put their money in it and
lost it. And then these same men to turn around and on the quiet, unknown
to anybody, boring from within, or undermining them, as shown in their
correspondence, in their letters, at the same time that the bank had gone with
no possible hope of ever recovering itself, and Crerar and Haney knew it,
they sell out. These are the two conspirators in this bank. These are the two
men who could have saved this bank and didn’t do it, never lifted a finger to do
it, when they had the power, authority and position to do it, six years before
thé bank failed. The date of the failure is August 17th, 1923, and six years or
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five years at least before that, Mr. Crerar and Mr. Haney could have saved that
bank. Mr. Crerar was in a position to do it. He could have forced the Bankers’
Association to do something, and these losses, privations, and misery that have
been brought upon these people by these two cunning tricksters could have
been all prevented, but not a single thing was done. You cannot get over that;
it is on the record, on the evidence, and shows all too clearly. I Submit, my
lord, that in your findings—I say it most respectfully—it should be stated that
all these complaints were on file, that Crerar and Haney had been sending to
the Department, they were there on file when Mr. Crerar became Minister of
Agriculture, a member of the Dominion Cabinet, and that it was merely a
matrer of him taking that file and calling the Bankers’ Association to Ottawa
and laying the facts before them and saying something must be done at once.
There can be no answer and no argument about it, something would have been
done at that date. And I think it has been pointed out in evidence here that
if the bank had been taken‘over in 1916, that with fifty cents on the dollar
from shareholders, cven at that date everyone would have been paid in full.
But the point is this, that no one need have lost a dollar; the shareholders
might have had their shares split in two, two for one, the same as the Bank of
Montreal did with the Merchangs Bank; there was no need that they should
be lost altogether, and while the shareholders might have lost part of their
money, they would’have had a run for it and would have had some security.

Now, my lord, I just wish to draw your attention to one thing more, and
that is that reference has been made to what can be done to strengthen the Bank
Act. One thing I omitted and forgot yesterday, I see it in my notes here, ig,
that in the Bank Act of Canada there is a clause—I think it is 154—in any
event, the sections dealing with the penalties for sending false returns to the
Government; it used to be section 154 in the old Act. It is the sections of the
Act dealing with the sending of false returns to the Government and what will
be done if the Directors do it. Those sections refer to the fact that if any
Director makes a false return. : .

Mr. Larrevr: Should we go into that? There are men under indictment
for making false returns.

Mr. Rem: I am merely suggesting an amendment to the Bank Act, which
his lordship might recommend. 1 am not speaking of the Directors at all 3 1
won’t mention their returns. I say that in the new Act or in any amendment
that is being made, the section should be amended in this way. It is provided
in the Act that if any Director or officer of the Bank sends a statement to the
Government “ knowingly ", and I think the subsection following says that if
he submits a false statement “ negligently ”, and the third cuse is where he does
it “wilfully ”; then what I suggest is this, that if it is the desire of the Com-
mittee on Banking, or the Government, to amend the Bank Act in such a way
as to make 1t really effective, to make it of some use in the country,—and I am
merely drawing this to your lordship’s attention as a constructive thing that
you can refer to—then it is only necessary to strike out those three words in
the Act, “ knowingly,” “ negligently ” and “ wilfully,” and make the signing of
a false return in itself an offence, so as to make it automatic, that is whether
the Banker or the Director knows it to be false or not; if he submits a state-
ment from the books of the bank, of the bank’s affairs, and it is false, make
that the offence, and not compel the prosecution to prove that it was done
wilfully, negligently or knowingly; make doing of the act itself the offence, and
then we will have Directors who will direct banks.

Now, my lord, I think that is all I have to say. I thank your lordship for
your kindness in allowing the shareholders to have some little say; and later
on, if the investigation is continued at any time, that we will be given a similar
privilege to bring forward any information or evidence we may be able to
gather for your lordship’s information.
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ARGUMENT BY MR. LAFLEUR

Mr. Commissioner, as I told your lordship at the beginning of this inquiry,
Mr. Symington and myself have been charged with the duty of ascisting you,
in so far as we can, in this somewhat complicated and arduous inquiry. I think
that perhaps it may be useful, before discussing the matter, which has wandered,
1 think, very far from the original scope of the reference, so far as the depositors’
claim is concerned, to draw your lordship’s attention to the complaint of the
depositors as contained in- their petition.

You will find that at page 7 of the record, and you will see that the peti-
tioners state that in the years 1915, 1916 and 1918, representations were made
to the Department of Finance respecting the condition of the Home Bank,
revealing a state of affairs that would have justified an investigation by the
Department of Finance under the powers conferred upon the Minister of Finance
under section 56A of the Bank Act, whereby he was authorized to examine and
inquire specially into any of the affairs or business of the bank.

The petitioners next say that they realize the seriousness of such action on
the part of the Minister of Finance, and that “the mere fact of causing an
audit to be made might.in itsclf bring about the failure of the said bank.”

That is what the petitioners say and they realize the gravity of such a
step us is now suggested should have been taken at the time by the Minister
of Finance when representations were made to him.

They go on to say that they are “ aware that at the time such representa-
tions and disclosures were made, the country was at war,” and they add that:

“the Minister of Finance, having regard to_the public interest, was
unwilling to precipitate a bank failure or crisis, or In any way disturb
the financial condition of the country, and that for such reason and on
other good and sufficient publie grounds, may not have deemed it advis-
able to exercise the power above referred to.”

Then they say that
“1f{ such audit had been made your petitioners believe that the con-
dition of the bank would have been shown to be such that its continu-
ance in business could not have 'b|een further permitted.”

And they say that if the bank had ceased doing business at the time the dis-
closures were made, the existing assets would have been almost if not quite
sufficient to meet all claims of creditors; and they submit that by reason that
an audit was not made in accordance with the powers vested in the Minister
of Finance, the losses of the depositors ensued, and they should be borne by
the public at large.

Now the gist of that is plainly this: that so far from charging remissness,
or negligence on the part of the then Minister of Finance, or any other Minister
of Finance, they put their claim on the ground that the Minister at the time
was faced with conflicting public duties, one of which was an overwhelming and
overriding duty of providing finances for the war and avoiding any disturbance
of the credit of the country; and the subordinate duty, one which was over-
borne by the higher and more important public duty, was the looking after the
interests of the depositors and creditors of the Home Bank.

Now that is a~very intelligible case, and it is one that appeals to one’s
~ sympathy; to what extent, it is for Parliament to say; I do not know that it
will be for your lordship to pronounce any opinion upon that case; I will
examine that feature of the question by and by; but let me say at the moment
that as far as that petition is concerned, that is all that was presented to the
Government; there was no charge made of remissness in office, of malfeasance
in office, or of neglect of any kind.
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Now we seem to have wandered very far afield, peea se the whole trend
of the investigation has degenerated on the one hand inte a very vigorous, I
might almost say ferocious, attack upon the successive Ministers of Finance who
held office since 1914.

Mr. McLatvsuIN: T hope I may be excepted from that.

Mr. LarLeur: Well, I think my friend Mr. McLaughlin was less vitupera-
tive probably, but I think that he did make the gist of his claim a charge of
negligence, and then at the last he made some reference to war conditions as
possibly affecting the conduct of the Minister of the Crown in those difficult cir-
cumstances; but I understood both Mr. McLaughlin and Mr. Lee to base their
claim principally upon the negligence and the errors of judgment of the then
Minister of Finance. Mr. Browning, I think relied rather on the allegations of
the petition as originally drafted.

Now how far one of the learned counsel went, in that direction is apparent
from his remarks at pages 697 and following. He charges Sir Thomas White,
Sir Henry Drayton and the Hon. Mr. Fielding with being “parties to the wreck
of this institution.” He says:—

“T charge these gentlemen together that they by their united action
with the directors and managers, wrecked this bank and lost our money.”

Then he goes on, at the bottom of the page to say:—
“ The managementdooted the bank.”

and that these men, who were placed in responsible positions, in the Government,
of the country, helped them to do it. And then he adds:—

“ Are these Finance Ministers coming back to give us our money by
reason for their negligence?”

+ Now that you see is a case wholly different from the one that was set up
by the depositors and I am just wondering how far your lordship will feel justi-
fied in travelling with the learned Counsel in that direction? That he puts it
on the ground of negligence is apparent from what he says at the top of page
698:—

“ As one who has suffered by reason of this failure, I am asking this
Government for something that in my opinion I am entitled to get. Why?
I am entitled to get it by reason of the negligence of the officers.”

Then a little further down he says:—

“Sir Thomas tried to steer the ship off these shoals, but did the
other gentlemen do so? I leave it for your lordship to say, in answering
these questions that have been submitted in our petition, whether we have
brought sufficient evidence from which a reasonable man could find that
in 1915, 1916 and 1918 things were brought to the attention of the Min-
ister of Finance which under ordinary circumstances, having regard to
the surrounding conditions, that the war was on”—and 50 on—

“The interest of the depositors in this bank were guarded as care-
fully as they should have been.” !

He says a little further on:—

““We find that this bank has not been wrecked wholly by the action
of the directors, not wholly by reason of the inaction of Sir Thomas
White, but it has been wrecked by reason of the inaction of Sir Henry
Drayton and the Hon. Mr. Fielding. If my deductions are correct’—

he adds—

‘“And I think they are.”—He says,—
‘““These three gentlemen are partially responsible for this wreck.”

-
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Now I really would like to'know on what grounds the present claim is
going to stand and be based. Are the learned Counsel abandoning their claim
for a sympathetic allowance, because in the circumstances in which the
Minister of Finance found himself placed, he had to sacrifice the lesser interest
to the greater national interest? Or is this going to be considered as a case
hased on negligence? On the negligence and remissness of Ministers of the
Crown? In the original petition you see no reference made to any of the
successors in office of Sir Thomas White. The action complained of and in
respect of which redress is sought, 1s limited to the years 1915, 1916 and 1918.
There is no suggestion of any charge being directed against the successors in
office of Sir Thomas White. And while T hold no brief for any of these
Ministers, I feel that we must be just to them. If I hold no brief for them,
I hold no brief against them. I am not directed, nor is my colleague, Mr.
Symington, directed to find them guilty in any respect in regard to the affairs
of this bank. We have been charged simply, and that is our only mandate,
to investigate impartially and we consider it our duty to see that no injustice
is done to anyone.

With the exception of Sir Thomas White, not one of these gentlemen
has had the opportunity of presenting anything before this Commission. Sir
Henry Drayton is not charged in the petition, even by implication. Nor is
the Hon. Mr. Fielding. They could not have imagined that it was nccessary
for them to present any defence before your lordship. As to Sir Thomas White,
in spite of his own modest disclaimer, he has presented his own defence; and
as your lordship realizes, he presented it with conspicuous ability. But I
really feel that we must not be unjust to gentlemen who are not aimed at at all
by the petition in any of its allegations, and who have had no opportunity
of presenting any defence, and who could not anticipate that their conduct
be attacked as it has been.

Now if I do not hold any brief for these Ministers, still less do I hold
any brief for the Directors of this bank; and yet I am bound to say that it
does not appear to me to be fair to attack either the Western or the Eastern
Dircctors when they are not here to defend themselves. I do not think that
it, is possible for your lordship to consider the very serious charges that have
been levelled against Mr. Haney for example, and Mr. Crerar, in their absence.
We invited Mr. Haney to be present and to defend himself if he thought fit;
but your lordship knows that we have the evidence that his state of health
will not permit his attendance before the Commission; and while it is inevitable
that the affairs of the bank during the periods in question should be investigated,
and while it is inevitable that Mr. Haney’s name should come up and that,
his correspondence should be commented on, I think we should refrain from
any vituperative epithets against him until he has had an opportunity of
representing his case.

And still more so would I dissociate myself—and I am sure my friend Mr.
Symington will wish to dissociate himself—from the very savage attack which
has been made on the Hon. Mr. Crerar. Mr. Crerar was in no way named
the object of any unfavourable comment in the petition, or in the claim, of
the present depositors, and I am at a lo=s to understand why his name has
been dragged in, becuuse if it is true as the learned Counsel for the shareholders
has submitted, that the wrecking of this bank was the work of Mr. Haney
and Mr. Crerar, what becomes of the depositors’ claim against the Government?
I understood the learned Counsel for the shareholders to say that he was in
a measure supporting the claim of the depositors, and that would be intelligible,
because it would reduce the double liability of his clients, but if he tries to
make out, and succeeds in making out, that the wrecking of this bank is
céue to the machinations and to the conspiracy between Mr. Haney and Mr.

rerar—
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Mr. Rrip: And the Government, I said.

Mr. Larurtr: No, the learned Counsel charged them with wrecking this
bank, and if that is o, I.cannot sce where the Guvernment comes in, or where
the responsibility of the Minister comcs in.

Now when this procceding began, my friend Mr. Symington and I very
anxiously considered whut course =nould be adopted in view of the different
interests that were involved, and of the proceedings that were actually pending.
As your lordship knows, with respeet to the Directors who were in office just
before the bank failed, prorecutions lave been launched against them and
they are now under indictment, and we came to the conclusion that it would
be improper and unfair to prejudice cither the rights of the Crown, prosecuting
them, or the rights of the defence, by investigating any more than was unavoid-
able, the history of the bank in it< later stages; because, as I understand it,
the Directors are charged w.th making false returns in the years immerliately
preceding the inxolvency of the bank; and we have avoided dwelling upon
any feature of the eaze which might in any way trench upon the ground that
1s going to be traversed in these prosccutiont, and I hope we have success-
fully avoided entering into that domain. At any rate, we have endeavoured
to avoid injuring the case of either the prosecution or the defence.

Then again we thought that we should abstain from investigating the
claim of the shareholders who are represented before your lordship by my
friend, Mr.*Reid, and for the very obvious reason, that that is also the subject
of litigation in the Ontario Courts and we thought it would not be proper to
go over the same ground and perhaps prejudge matters which were sub judice.
For example, it appeared to me it was not rclevant for us to consider the alleged
irregularity or illegality in the commencement of the bank’s operations by
reazon of their having failed to get a certificate within a year, because all that
would go to establiching a possible defence of the shareholders in the proceed-
ings a possible defence of the shareholders in the proceedings directed against
them to enforce the double liability, but, as far as I can see, it has nothing
whatever to do with the depositors of thiz bank.

I therefore think that it would be grossly unfair for us when we are con-
fining our attention to the depositors’ claim against the Government to make the
inquiry on this head a pretext for attacking persons who are not here, but
defendants themselves.

As 1 said before, of course, it was inevitable that some mention should be
made of names of those who figured in the transactions from 1916 to 1918,
and that the bank’s affairs during those years should, to an extent, be examined,
but only so far as was necessury for the decision of the question now submitted
to your lordship.

The Petition being such as I have deseribed, the Orders in Council were
framed to meet the allegation of the depositors’ Petition, and you will see that
the first Order in Council, at page 5 of the record, closely follows the words of
the Petition, and it puts to your lordship questions arising directly on those
allegations.

As your lordship knows, the scope of the Order in Council was afterwards
enlarged in response to requests made in the House of Commons so as not to
restrict the inquiry to those years but to extend them from the time of the
bank’s creation until its failure. I do not think, however, that that will add
anything to the depositors’ case. I do not think that we have in evidence any
representations made at any other time than 1916, and 1918, and while the
inquiry was widened I do not think anything turns upon that. It may affect
the further inquiry with respect to the general condition of the bank’s affairs,
but, as far as the depositors, claim is concerned, I do not think the enlarge-
ment of the scope of the inquiry has any significance.

79476—2
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I am not going over all the evidence which has been so thoroughly
examined by the learned counsel who have preceded me, and all the more =0
because my friend, Mr. Symington, has undertaken to prepare the exact refer-
ences to the correspondence, and to the oral te~timony, so as to facilitate your
lordship’s work, but I will just very briefly, und in the most general way, state
what I think should be your lord-hip’s answer to the questions propounded in
the Order in Council, which you will find on page 5.

You are first asked:

“Whether, in the years 1915, 1916 and 1918, reprcsentations were
made to the Department of Finunce of the Dominion of Canada respect-
ing the condition of the Home Bank of Cunada, and, if o, what repre-
sentations were so made.” :

Now, undoubtedly, the following representutions were made. First, repre-
centations were made to Sir Thomas White as to the unwillingness of the
Directors in Toronto to give information to their Western colleagues.

In the second place, representations were made that enormous loans had
been made without adequate security, those loans being quite out of proportion
to the capital and reserves of the bank.

Then in the third place, representations were made that there prevailed a
vicious practice of carrying into profit and loss considerable amounts repre-
senting the unpaid interest on doubtful accounts, and of declaring dividends on
the strength of these fictitious earnings.

In the fourth place, the probability was clearly hinted at, by Mr. Lash
himself, that the bank might have to liquidate.

Those are in substance, I think, he most important if not all the repre-
sentations that were made. They were not all contained, perhaps, at the
origin in the first memoranda that were furnished by Mr. Fisher along with
the supporting file of documents, but in the course of the correspondence and
interviews with Sir Thomus White all of these matters were the subject of
discussion.

I do not think your lordship will have any doubt in finding that at least
these representations were made at the time in 1916 and 1918.

I pass on now to the second question which is put to your lordship, and
that is:

“Whether, if such representations were made, a state of affairs was
revealed concerning the condition of the said Bank such as would have
justified an investigation under the powers conferred upon the Minister
of Finance by Section 56A of the Bank Act.”

To this question Sir Thomas White has raised an objection on the ground
that your lordship had no right to pass upon his conduct when he was in the
exereise of his functions as Minister of Finance unless he were charged with
dishonesty, with bad faith in the exercise of his duties, and he cited Todds’
Parliamentary Government to estublish that a Minister is responsible to
Parliament, and to Parliament only, for the discharge of his duties while in
office.

I think, with defercnce to the very able argument that he presented upon
this point, that Sir Thomas White was entirely in error as to the scope and
meaning of this second paragraph in the Order in Council. I do not think that
that requests your lordship, or imposes upon your lordship the duty of passing
upon the quality, as he put it, of his actions as Minister of Finance. I think
all that you are requircd to do is to see whether such a state of facts existed as
would have enabled him to exercise the permissive and admittedly discretion-
ary powers which he could exercise under Section 56A of the Bank Act. That
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1s what you are asked to stute, whether the condition of the bank was such
as would have enabled him to act, as would have justified him in acting. Con-
ceivably, there might be conditions, while the Act gave him certain powers,
where he could not exercise them, because the conditions did not exist. If a
trivial accusation had betn made against the bank which could be disproved
on mere inspection of the documents, or if the accusation came from a source
which was not worthy of credence, why, under those circumstances it might
well be that the Minister would not be justified.

But here' the Minister himself treated the charges as being most serious
and coming from a quarter which entitled them to his serious consideration,
and all as I take it that you have to report on is whether or not those con-
ditions did exist, whether the bank was in such a condition that a Minister
could reasonably and properly have exercised those powers,

I was all the more surprised at this objection being raised by Sir Thomas
White, because I understood from him during his examination, and during his
argument, that he welcomed this investigation, and welcomed the opportunity
of placing before the public of Canada his own justifieation for his conduct,
and feeling that he was anxious to get an opportunity of defending his conduct,
I put questions to him on that very point.

You will find at page 345 that I put these questions to him:

“Q. As a result of the memorandum and other documents filed with
v you by Mr. Fisher you proceeded under Section 113 of the Bank Act to

ask for report?—A. I did. .

Q. You also decided that it would justify an investigation under
Section 56A?—A. I asked the auditor to make a report, to'me.

Q. That is under that section?—A. Yes, 56A, without doubt I
proceeded under the Bank Act.

Q. Well, you might answer my question, you felt yoursell justified
In asking for a report under Section 56A of the Bank Act?—A. Yes,
undoubtedly, and calling on the Board and on the auditor.

Q. Did you call on the auditor for a report under Section 56A of the
Act?—A. Right.”

Now, how can Sir Thomas object to your lordship answering that question
when he has answcred it himself? He has given the answer, and it is the answer
I should have expected him to give, and now I do not kce the utility of raising
a nice constitutional question to know whether or not this Commission, or uny
other Commissiont appointed under the Inquiries Act, can criticise ‘the official
acts of a Minister in the exercise of his duties. That is not the question before
us at all.  The question is one purely of fact, and Sir Thomas White so understood
it, and he answered the questions, and I submit there can be no harm in your
lordship taking his answer, because he knows as well as anybody whether the
facts justified him in taking the course that he did, and that is all that is meant
by that question. So I do not think your lordship will be troubled at all with
the constitutional difficulty.

The next question is number 3, and is:

’

“What action, if any, was taken by the then Minister of Finance
upon such representations as may have been made.”

On that point, again I do not think your lordship need experience the
slightest, difficulty, because we know now that nothing was done except to require
an investigation to be made from the inside.

In view of the evidence before Sir Thomas White that the members of the
Board in the East had persistently withheld information from their co-Directors
in the West, one is led to ask one’s self “What could have been the utility of an

79476—2}%
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inside audit?”’ And, in that connecticn I would ask your lordship’s consideration
to the observations made by the late Chief Justice Meredith in the case of the
Farmers’ Bank, which was a case, in many respects, analogous to this. But T
am going to refer to it by and by, as it i~ the only preccdent that appears to
cxist in our annals for a petition of this kind, a petition for indemnity or com-
passionate assistance, and I will hand thix paper in, which 1s a return made to
the Governor in Council by the Commi-<ioner containing his findings on the
uestions submitted to him.

At page 9 of this judgment, or of these findings, you will find the following
observation. Perhaps I should expluin to your lordship that the Petition in this
cuse was a petition for indemnity on the ground that the Farmers’ Bank had
been allowed to start its operations by recciving a certificate which had been
improvidently iwued without veryfying the charges of fruud which were made
by certain persons who resisted the application Jor a certificate. The argument
was that if the bank had received no certificate then there woud have been no
hank operating, and, thercfore no loss. It is comething like my friend Mr. Reid'+
argument, that if thix bank had not been revised in 1905 aftcr the expiration of
the delay for getting the certificate no loss would have been incurred.

Mr. Rem: 1 beg your pardon, I did not say the bank had been revived. 1
say they did not reincorporate the bank.

Mr. LarLevr: I understood that my learned friend urged this as an
argument, that is, the non-existence of the bank, to establish that if the bank
had been allowed to die, to remain dead, then there would have been no loss.
Well, tbut, of course, is in any case only a remote cuuse, and the proximate
causg of the disaster in the Farmers’ Bank was found by the learned Chief
Justice to be the mismanagement by the Directors. These remarks were made
in the course of the judgment delivered by the Chief Justice.  You will find
them page 9. The Minister had asked for assurances with respect to the facts
which were charged against the promoters, and he relied on the word of one
Travers who had given the assurance for which the Minister had asked, and the
information which had been conveyed to the Minister had come from gentlemen
of standing, and if it was accurate then the declaration of this man Travers was
untrue, and the learncd Chief Justice says:

« it would scem to have bren almost an idle thing to ask for an
assurance that there was no foundation for the statements that had
been made to the Minister from the very man whose honesty was in
in question and unwise to have acted on that ussurance.” '

That is a principle I ask your lordship to apply in this case. It is not
binding on your lordship, of course, but I think it was very unwise to rcly upon
the statements of these Directors whose reluctance to furnish information
to their co-Directors in the West had been complained of, and ultimately
that is what was done. Reliance was placed upon the report of Mr. Haney,
which, as I think, was clearly estublished, contained a tissue of erroneous
information in regard to fundamecntal objections that were being made by
the Western Directors.

1 think, therefore, thut your lordship will have no difficulty in reporting
what action, if any, was taken by the Minister of Finance upon the representa-
tions that might have been made.

I want to refer also to the observations made by Chief Justice Meredith
in the same case of the Farmers’ Bank on another question which presents itself
in both these cases.

You will remember that, for a considerable time, the Western Directors
persistently asked for an external audit. They said they would not be satisfied
with an inside audit. After a time, yielding, I think, to the desire of the
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Eustern Directors, and particularly Mr. Haney, there was an abandonment
of this request for an external audit, as appears from Mr. Crerar’s letter of the
20th March, 1916. Now, Sir Thomas White had previously taken the stand
in his letter of the 17th February, 1916, which you will find at page 162,
that even on the request of the Winnipeg Directors he would not stay his
hand, because he felt that if an inquiry of this kind wa$ justified upon the
information received he should be very cautious in staying his hand and
abandoning the inquiry, even though some kind of a compromise or settle-
ment was made between the different Directors.

That very question presented itself in the cace of the Farmer’s Bank.
In that case an objection had been entered to the granting of the certificate,
and subsequently the people who were objecting to the granting of the certificate
were settled with, and were paid, and these are the observations of the Chief
Justice upon that feature of the case. He says:

“That the verbal information I have mentioned was conveyed to
Mr. Fielding was not denied though he stated that, as I have no doubt
was the fact, no formal objection to the granting of the certificate
was made either by Sir Edmund Osler or by Mr. Henderson. That,
however, in my opinion, is immaterial.

“I do not suggest that the Minister would have bheen justified
bceause of the information conveyed to him in recommending that the
certificate should not be granted, or that the Treasury Board because of
it would not have been justified in refusing to grant it, but, having
received the information, it was in my opinion incumbent on ‘the
Treasury DBoard to hawe investigated the charges that had been made
before coming to a conclusion a~ to whéther or not the certificate
should be given.

‘“ The officials of the Department of Finance appear to have treated

Mr. MecCarthy’s letter as if it had never existed, and, in my opinion —"

Mr. McCarthy had written on behalf of those who were objecting to

the granting of the certificate, and when this settlement was arrived at, and

the Department was notified of the compromise, then they treated, as the

learned Chief Justice says “ Mr. McCarthy’s letter as if it had never existed,”
and he goes on:

‘“and, in my opinion, in that they erred, for although Mr. McCarthy
on the 2nd November, 1906, wrote to the Minister informing him that
the claims made by his clients had been ‘settled by their subseriptions
being taken up by some partics interested in the Bank and refunding
the money paid by the individuals or returning the notes which had
been given und had withdrawn the objections which he had made on
behalf ,of his clients to the issue of the certificates, Mr. McCarthy did
not in any way intimate that the information he conveyed to the Minister
as to the way in which the $250,000 had been made up had been found
to be incorrect.”

Here, of course, we have a similar state of things. In 1906 a sort of
undertaking arrived at between the Western Directors, and, on the strength of
that, the investigation appears to have been abandoned.

Then ugain we have later on, in 1918, Mr. Machaffiels charge and his
subsequent recantation. :

Mr. McLavcurix: He did not recant the charge he put in.

Mr. LarLetr: No, no, but he recanted to the extent of saying that the
letter which he had intended to send to Sir Thomas White was based on hear-
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say, but the original charges which he actually communicated in writing to
Sir Thomas White were never recanted, no doubt about that, and it must have
satisfied your lordship that even as to the allegations which were contained
in that projected letter to Sir Thomas White he really had nothing to retract.

I was rather amazed to hear my friend, Sir Thomas White, suggest that
I had been too tender with the witness because I did not use vituperative
language, 1 suppose, and because I did not treat him as perhaps some other
counsel might have felt disposed to treat him. He imagined that I had failed
to bring out all that there was in the incident. I thought that I had done
enough, not being before a jury, to convince your lordship as to what credit,
if any, was to be given to that witness in regard to his motives, or acting as
he did. It does not appear to me that even if his motives were not as dis-
interested as those of some others who made representations, if those objections
were well founded, coming as they did from a trained banker who knew all
the affairs of the bank, they were entitled to consideration, and his recantation
should not have been allowed to have any effect on the investigation.

That is all I have to say in regard to paragraph 3.

I would ask your lordship now to turn your attention to the fourth ques-
tion, which asks:

“What effect would an audit under Section 56A of the Bank Act, if
made in 1915, 1916 and 1918, have had upon the conduct of the affuirs
of the said bank upon the position of the present depositors.”

Now. it is always more or less conjectural to answer a question like that,
but Sir Thomas White admits that if he had known what he now knows, and
what I submit could have been known if a proper external audit had been
made, he would have prevented the bank ,from going on and taking money
from the public. It is true that might probably not have helped the existing
depositors. It would have saved the subsequent depositors, and there would
then have been a conflict between the interests of the two classes of depositors.
But, in any event, he is convinced that he could have done -omething in the
way of having this bank taken over by another bank.

The fifth question asks:

“What was the financial condition of the said Home Bank of Canada
in the years 1915, 1916 and 1918, respectively, and what steps, if any,
could have been taken by the Government to save the situation.”

I am not going to dwell upon the first part of the question, the financial
condition, because my friend, Mr. Symington, will give you the references to
that, generally speaking, though there can be no controversy as to the condition
in tho<e years. The capital of the bank had been practically wiped out. Its
reserves were gone, it was not making any profits, the dividends were being
paid out of imaginary profits, fictitious profits, and it was in a very disturbing
condition at the time.

What steps, you are asked, could have been taken then to save the situa-
tion? Here again we have the testimony both of Sir Thomas White and of
Sir Henry Drayton indicating what they could have done. They <aid they
were confident that they could have drawn the attention of the Bankers’ Asso-
ciation to this state of affairs, and that some of the strong banks would have
been induced to take this bank over.

It is perfectly true, as Sir Thomas White contends, that-if any drastic
steps had been taken in wartime, and even in time of peace, by sending an
auditor from the Department into the bank to make an exterenal audit with-
out taking any precautions, the results might have been disastrous, but that
is not whut suggests itself to any prudent man, what did suggest itcelf to the
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mind of Mr. Lash who had great experience in these matters, who had been
counsel for the Bankers’ Ascociation for a number of years, and who was in
the bank himself as Vice-Pre~ident, and who had been a Director. What sug-
gested itself to him at once was that this matter should be dealt with by the
Bankers’ Association, a friendly Association. It would have been a friendly
investigation and audit. It need have excited no comment, and, as Sir Thomas
White says, when you get any of the officials of the Bankers’ Association to
look into the affairs of a bank the rumour goes around that you are going to
have a merger, and instead of depreciating the stock of the bank it tends to
raise the value of that stock.

Now, that was not ohly the thought that occurred to Mr. Lash, it was
the thought that occurred to Sir Thomas White, and in the earlier period of
these conferences, and of this correspondence, it was insistent upon them that
thut was the natural and the obvious remedy, to lay the matter before the
Bankers’ Association. Quite true, Sir Thomas says that the Bankers’ Associa-
tion is an Association which has not the funds permitting it to acquire a bank.
No one suggests that for a moment, but the Bankers’ Association is one which
contains represenatives of all the great banks in Canada, and when a weak
bank is in a dangerous condition it is in the interest of the strong bank to
prevent a financial crisis, even in peace time.

It is incredible that this situation could not have been remedied, that steps
could not have been taken instead of the fact, which was admitted, of allowing
the bank to go on and trusting to the new management retrieving the disastrous
condition which was then apparent, or which would have been apparent if any-
body but the Directors and their own auditor had really examined the accounts.

I do not need to refer to what your lordship must have gathered during
the course of the examination of the witnesses, and that is, that such irregularity,
such a continuous practice as the passing of these fictitious profits, fictitious
earnings to profit and loss account and using that in order to justify the declara-
tion of dividends. That was apparent on the face of the books. It did not
need any valuation of securities. There were vital and very dangerous features
which would have been disclosed at once on a mere examination of the books
of the bank by any independent auditor.

What I respectfully suggest is that this natural course, this obvious course,
was not followed, simply because both Mr. Lash and Sir Thomas White yielded
to the pressure of these Directors who did not desire any external audit to take
place. And we Lknow the result. We know the report, which was sent to Sit
Thomas White on behalf of the Directors and signed by Mr. Haney, was
wholly unreliable and contained a tissue of false returns. That being so, I
think it is my duty to ask your lordship to consider whether it is desirable for
you to do anything beyond finding these facts as I have put them to you.

I do not think you need, at this stage of the inquiry, report on any further
facts which might be opened by the enlargement of the scope of the Commission
because, as I say, we have not got any proof of any other representations being
made to any other Ministers of Finance. Certainly Sir Henry Drayton did not
have any brought to his notice otherwise than by his succeeding to his pre-
decessor in title, and getting the file of Sir Thomas White. It does not appear
to me that there is anything in the evidence which justifies you in finding that
any other or further representations were made to Sir Thomas White’s suc-
cessors. As to Sir Henry Drayton, as I was saying, all that he had was the
file that was in the Department. As far as any Minister coming into office is
concerned, the matter had been practically a closed chapter, was ended, and
we see that Sir Henry Drayton takes up the matter with Mr. Miller Lash owing
to the illness and subsequent death of Mr. Z. A. Lash, in order to see if there
is anything new, and nothing new appears to have been disclosed. And to all
outward appearances, at that time the bank was going on. The dividends had
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been raised successively from five per cent to six per cent, and from six per
cent to seven per cent, and there were no danger signals at the time when Sir
Henry Drayton came into office. He alwayvs felt, and he says he felt, that this
wus a weak bank, and he says that he told Mr. Fielding, in a casual way, that
he possibly might have to deal with the Home Bank as he had dealt with the
Banque Nationale, but that is not of a nature to crcate any alarm. What Sir
Henry Dravton had done in connection with the Banque Nationale was merely
to make advances to that bank under the provisions of the Finance Act, and
that is what the Government does whenever one of the weaker banks desires
some financial assistance and is prepared to give the necessary security for
the advance. But there was nothing that was brought to the attention either of
Sir Henry Drayton’s or still less to Mr. Fielding’s notice, of any alarming con-
dition in the affairs of the Home Bank.

I do not think your lordship will have any difficulty in making finding~
to that effcet. That being <o, I submit that the very vicious attuck which was
made on both of the successors of Sir Thomas White is utterly unproved, and
that there was no justification for the asscri‘on that they had been grossly
remiss in their duty, and had participated with the Directors in writing this
letter.

A~ to Sir Thomas White, I would only say this: I think we must acquit
Sir Thomas White of any remis=ness and want of activity in dealing with the
objections and renrc~entations whien were made to him. On the contrary.
ke appears to have shown a mo-t remarkable activity in spite of the enormous
load he had to carry in connection with bis war work, and I quite agree that
he certainly devoted a great deal of time, and a great deal of attention, and
a great deal of thought to this matter, which, after all, was a small matter in
comparison with the very serious interests that were occupying the attention
of himsclf and hiz colleagues at the time.

At most I cuppose it could be said that he had misplaced confidence in men
who had deceived him, and that ke may have committed an error of judgment
in allowing an investigation to take place from the inside in-tead of having
the Bankers’ Association conduct the investigation as he origanally desired
and as Mr. Lash al-o originally desired. 1 tlaink thuat is all that can be said
in regard to any charge of negligenee, but I do not conceive that it is your
lordship’s duty to pass upon that point. Your lordstip can very properly,
without criticising the Minister’s exere’se of his discretion, find all the facts
that are necces<ary to enable either Parliament or the Banking Committee to
come to a conclusion on the ~ubject.

And your lordship* will notice the you are not obliged to go any further
than that. It is true that in the Commission appointing you you are required
and directed to report to the Governor-General-in-Council the result of your
investigation together with the evidence taken before you and any opinion you
may see fit to express thercon. There is no compulsion at all, and it occurred
to me that perhaps it might as<ist your lordship to know if there were uny
precedents at all. Well the onlv precedent we have been able to find is this
case of the Farmers’ Bank, whlere a <imilar claim was presented; which in
that case was based on the: alleged negligence of the Department of Finance.
You will find on looking through this report by Chief Justice Meredith that
he confined himself to making findings upon the facts, and abstained from
expres<ing any opinion as to the conduct of the Minister in the exercise of
such diseretion as the Act conferred upon him. And he al-o abstuined expressly
from making any recommendation as to a compassionate cllowance being
made to the depositors. I do not know what your lord<hip’s intentions may be
in that regard, but I may <ay that in the case of the Farmers’ Bank the Houxe
of Commons passed an indemnity Bill on the ground that a moral liability
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had resu'ted from the Government’s neglect. The matter afterward came up
in the Senate and the Senate rejected the bill. Now in spite o all the
endeavours that we have made to find other precedents that is the only one
we have found. I suppose I need hardly cite authority to your lordship to
say that even if gross negligence on the part of the Crown’s officers and servants
were established, there can be no liability for tort. KEver since the case of the
Viscount of Canterbury against the Attorney-General in 1843 (12 Law Journal,
Chancery, 281) that doctrine has been constantly followed and applied. As
you will recollect that was an action on a petition of right for dumages
suffered by the petitioner for injury to his property while he was Speaker of
the House of Commons. When the” Houscs of Parliament were burnt down
the property of the Speaker in his chambers was destroyed, as he allege.1 through
the negligence of the Crown servants. There is a long line of cases in our
own Courts, our Supreme Court as you will remember in the case of Queen
vs McFarlane 7 S.C., 216" and Queen vs McLeod 7 8.C., 1. The only exception
of course is where the Statute itself-imposcs liability on the Crown, for instance
in the .case of accidents on public works. There is a statute which creates the
Fxchequer Court and gives certain powers to that Court. That statute has
been held to create a statutory right of indemnity against the Crown for
torts committed by servants of the Crown, but otherwise there is no recourse.
It there is any recourse at all it is against the officers of the Crown when they
have neglected or refused to perform a statutory duty. You find an example
of that in the case of Fulton v. Norton, 1908=appeal cases, 451. That is a casc
where the Provincial Reerctary had failed and refused to submit to the Lieut-
Governor-in-Council as he was bound to do under the statute a petition of
right which claimed damages from the Government of British Columbia and it
was held that he was obliged by the statute to submit this, and having failed
to do that he would be per-onully liable in damages, but there was no claim
against the Crown. And there never, is unless it is established by statute, and
here of course there is none.

So that, although some learned counsel seemed to say that they had a case
of negligence against the Crown by reason of the ill-timed action or misguided
action of one of the Ministers, and inaction of the other two Ministers, it is
clear that they could not have anyv legal remedy. The question will be for
Parliament to decide whether they have any moral claim. It is for your
lordship to =ay whether you care or think it praper to express an opinion anid
make any recommendation on that point. As I said 1 do not think you are
obliged to do so, and I think the responsibility must ultimately rest with
Parliament if any bill of indemnity is to be pas~ed to relieve the depositors.

I will not take any more of your lordship’s time. My friend Mr. Syming-
ton will supplement my observations.

I have also, like the other counsel, to thank you for your unfailing courtesy
and for the great patience with which you have listened to this prolonged cuse.
I am glad to say that while my friends the counsel for the depositors and
counsel for the shareholders cannot sce eye to eve with me, there have been
no unpleasant incidents in our intercourse, and that they have facilitated us
as we have endeavoured to facilitate them, in getting at the real facts of this
case.

ARGUMENT BY MR. SYMINGTON, K.C.

May it please your lordship, I wish to associate myself with Mr. Lafleur’s
remarks in respect to any attacks which have been made upon anybody in this
Commission. A perusal of the Commission and of the Orders in Council leaves
the task imposed upon your lordship and on counsel in this investigation a
comparatively simple one. It is to answer questions and, if you deem it advis-
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able, to give an opinion. No charges were made against any individual what-
soever, and I must <ay that I did feel very much like interfering, but did not,
when certain people were cttucked here before this Commission in a way which
I think was absolutely unjustified, not only by the fact that they were not
represented, but the fact that the evidence did not in any way justify it.

I propo=c to assist your lordship if I can in the consideration of the ques-
tions which have been put to you. I refer to page 5, the first question asked is:

) “1. Whether, in the years 1915, 1916 and 1918 representations were
made to the Department of Finance of the Dominion of Canada respeet-
ing the condition of the Home Bank of Canada, and, if so, what repre-
sentations were so made?”

The question resolves itself into two branches and three subheads. Taking
the first one, which I would call 1A, it would be whether repre-entutions were
made in 1915, and T think we are all on common ground that there is no
evidence that therc were any representutions made in 1915, and therefore the
answer to that question would be, No.

Similarly, 1B, whether there were representations made in 1916, obviously
the answer must be, Yes. Representations were made to the Government in
the month of January, 1916. Exhibits Nos. 2 to 42 inclusive on pages 12 to
75 of the record compri~ex a file submitted by James Fisher, K.C. of Winnipeg
acting on behalf of the three Western Direcctors of the bank, Messrs. Crerar,
Persse and Kennedy, to Sir Thonms White, Minister of Finance on the 22nd
January, 1916, and furnish conclusive evidence of the correct answer to that
question.  If your lordship wants evidence that Sir Thomas got them, exhibit
No. 43 on page 75; No. 44 on page 76; and No. 45 on page 76, are acknowledg-
ruents that the Minister received those representations.

While T think that covers the representations anticipated in the question,
non the less tho<e repre-entations led to certain further information heing
received in the correspondence which arose out of them. Exhibits Nos. 43 to
63, on pages 75 to 109 of the record show the correspondence in the Department
in connection with those representations contained in Exhibits 2 to 42. Those
exhibits and page~ cover what was in the public file in the Department of
Finance. Exhibits Nos. 68 to 87 on pages 159 to 177 of the record cover the
Exhibits produced by Sir Thomas White from his own file, showing the addi-
tional correspondence arising out of those representations.

The next branch is 1C, whether representations were made in 1918; that
is answered by Exhibits Nos. 88 to 177 which show that representations as to
the Home Bank were made by a Mr. Machaflie, late assistant to the President,
to Sir Thomas White under date of August 29th, 1918. Exhibit No. 89 on page
179 is an acknowledgment of the receipt of those representations by the Min-
ister. Fixhibit Nos 90 to 109 on pages 179 to 208 of the record show the cor-
respondence arising out of the repre=entations contained in Exhibit No. 88.

Exhibits Nos 64 and 65 on pages 118 to 127 and 141 to 153 produced by
Nir Henry Drayton from his private file show the subsequent correspondence
which in a sen-e might be said to have arisen out of both complaints, because
both were before Sir Henry Drayton.

So the answer to part 1 of the questions would be as to 1915, No; as to
1916, Yes; and as to 1918, Yes.

The sccond part of the question is: What representuations were so made.
That is a more difficult question. In 1916—we can now eliminate 1915 through-
out—Exhibit No. 5 on page 17, is the general memorandum giving the Minister
a short summary by the Western Directors of the position of that bank. That
memorandum has been covered pretty thoroughly by counsel for the depositors
and T do not propose to take up time analyzing it for your lordship, but rather

-
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will I summarize in the end what seem to me to be the representations which
were made throughout the whole correspondence. But I give these individual
references as being the more important ones.

Exhibit No. 2 on page 12 is another memorandum submitted ‘at that time
to the Minister, it is marked “Re Prudential Trust loan.” It is a memorandum
in connection with that loan and is important dpart altogether from the size
of the transaction because it disclcses certain actions which, on analysis, would
perhaps have surprised most bankers to learn that things of that character
were carried on in the bank.

Fixhibits Nos. 6 and 7 on pages 19 and 20 set forth some very extraordinary
procedure with regard to this loan, and exhibit No. 8 on page 22 immediately
following, shows the appointment of Mr. Barnard to a Directorship in spite of
the facts set forth in that memorandum.

Exhibit No. 9 on page 23 shows the protest of the Western Directors against
such procedure.

Exhibit No. 10 is rather an important letter written by Mr. Persse which
discusses the general position of the management of that banK at some length
and discloses the interior difficulties and objectionable features in detail.

Exhibit No. 35 on page 59 shows the Frost indebtedness of one and three
quarter million dollars.

There are altogether some 42 exhibits there, but I have only given references
to the important ones. I submit that the perusal of the whole file shows the fol-
lowing roprment'xtlons were made, and answer the question as to what represen-
tations were made in 1916. The representatwm showed:

(1) That the paid up capital of the bank was about $2,000,000 and that
it had four very questionable accounts of a doubtful and frozen character
amounting to $4,800,000.

(2) Misrepresentation’ by the management to the Directors.

(3) Inability of the Directors to get reliable information.

(4) The desire of the Western Directors to secure a change of management.

(5) The apparent reluctance of the Eastern Directors to any change in
management,.

(6) Lack of confidence on the part of the Western Directors in the Eastern
Directors and management.

(7) Unreliability of statements issuing from the General Manager’s office.

(8) TUnsatisfactory settlement of large accounts without consultation with
the Western Directors.

(9) Appointment of new Directors without consultation with or knowl-

. edge of the Western Directors.

(10) The annual returns were made to the government without Being sub-
mitted to the Western Directors.

(11) There wag no inspection of the Main Office.

(12) That a full investigation ought to be made into the affairs of the bank
generally by a special Auditor appointed by the Department.

I think those summarize the representations which were made to the Min-
ister of Finance in 1916:

Then with respect to what representations were made in 1918, that involved
only an analysis of Exhibit No. 88 on page 178:

(1) That refers to the previous representations made by Mr. Fisher as
solicitor for the Western Directors, that 1s it recalled what I have set forth to
you now to the mind of the ’\‘lmlster

(2) It points out that the hoped for <ale of the British Columbia timber
limits had not taken place.
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(3) That the dividends for 1916 and 1917 were based on the addition of
unpaid interest to doubtful accounts, and that thirty per cent more than the
dividend came from the Frost account alone.

(4) That the benk was speculating in a shipbuilding industry on a profit
sharing basis with certuin Directors.

(6} That the 1918 dividend was ba-ed on such speculative profit.

(6) The aggregate cizk of the public was much greater in 1918 than when
Mr. Fisher interviewed the Minister in 1916,

(7) That dividends for three years were furnished by the increase of de-
posits. /

(8) That the writing up of the Frost account would wecount for the whole
capitul of the bank.

(9) That Section 153 of the Bank Act, that is the provision as to the re-
turns, wua~ being violated.

(10) That the Auditor was incapable. ‘

(11) That important matters were concealed from the Board and so the
protection contemplated by Section 58 of the Bank Act was lacking.

(12) That transuctions in which the President and his friends had a per-
sonal interest were becoming ruther frequent, and in some cases, disastrous.

(13) That important information was being withheld from Mr. Lash.

(14) That the arrangements previously made by the Minister with
Mes:rs. Haney and Lash do not afford the public an adequate measure of
protection.

I am not supgeesting that all those are true, I am <imply reciting to you
what scem to me to be the repre-entations which were made, and an answer
to the question: “What repre<entations were so made?”

Coming then to question No. 2:

“Whether, if such representations were made, a state of affairs was
revealed concerning the condition of the ~aid bank such as would have
justified an investigation under the powers conferred upon the Minister
of Finance by Section 58A of the Bank Act.”

Mr. Lafleur has dewlt with the position he tukes with respect to that ques-
tion and Sir Thomas White's objection from a legal standpoint. May 1 say
that T entirely agree with Sir Thomas's statement of the law, but that in my
judgment that question i< not a question which is calculated to hold any Min-
ister of the Crown rcsponsible to anvbody but Parliament. It is not a ques-
tion which of necessity either condemns or appraises Sir Thomas White, it
is, whether there were representations which would have justified him or any
other Minister in making an independent investigation. \

Now you have in the ~ummary which I have ju-t given in answer to the
question “What representations were made,” the information to deal with that,
but T think it is uxeful to refer to certain exhibits as to the effect the repre-
sentations had on the mind of the Minister at the time. Mr. Laflecur has given
the references in the evidence to Nir Thomas White’s answers as to what he
did, which perhaps summarize prctty well the influences upon his mind, still
that evidence was given some-years after the fact.

Now with respect to the 1916 repre~entations, Exhibit No. 43 on page 75,
being a letter from Sir Thomas White to James Mua<on, was the first and im-
mediate reaction made upon his mind when he read those repre<entutions. He im-
mediately called for information under Section 113 of the Bank Act with re-
spect to the three largest accounts which had been named in the memorandum
presented by Mr. Fisher. In other words he immediately reacted in the way
I think even at this period of time one would judge his mind would react, he
started in and called for returns under section 113, which is a return from the
Board, virtually to make the Board responsible. Your lordship understands
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the theory of the Bank Act, to make them responsible for returns made to a
Minister, that those returns must be correct or the punishment provided in the
Act falls upon them.

He also reacted as shown by Exhibit No. 46 on page 78; by writing to the
Auditor of the bank, Mr. Jones, and calling upon him under Section 58A to
enquire into the accounts mentioned in his letter to Mr. Mason the General
Manager, and to report to him in all proper dctail.

Those were the immediate reactions upon Sir Thomas White's mind of the
representations made in 1916. Those were the reactions which the Bank Act
apparently contemplated, and he dealt with it under the two sections of the
Act which gave him the power to do so, and at that moment and up to that
time nobody could suggest that Sir Thomas White had not done exactly what
he should have done; with this possible exception, and this is not a matter of
criticism, because it is a matter of discretion; that at that time in any event
he wrote to the Bank’s Auditor although He had discretion under the section to
select some other auditor.

Now I will recall that immediately General Mason received that letter he
wrote and asked Sir Thomas White if he was to have the thirty days in which
to make these returns. Exhibit No. 45, page 77, indicates that Sir Thomas
recognized the seriousness of the situation, because he Wwould not limit himself
to giving him the thirty days, he says-that the charges are so serious that:

“I think it advicable that your reply should be completed and for-
warded at as early a date as possible. Your Board may be able to re-
port to me upon one or more of the accounts in question at an earlier
date than would be possible in the cise of other or others.”

So that it would seem upon the exhibits produced from that time, that
there had been produced upon Sir Thomas’s mind a realization of the very
serious situation which had arisen, through the Directors of the bank doing
something which as far as I know is unheard of in the history of banking in
this country, bringing to the attention of the Minister of Finance complaints
and fears with respect to their own institution.

Then we have Exhibit No. 48 on page 79, letter from Sir Thomas White
to Mr. Fisher acknowledging receipt of his communication and pointing out
that he has drawn to the attention of the President and the Auditor of the
bank “The acecounts about which I understand frone you your clients were
principally concerned, namely, the Prudential Trust”Company account, the
A. C. Frost & Company account, and the Pellatt accounts, requesting detailed
information and explanation.”

Then we have Exhibit No. 54 on page 86, which was an answer to a letter
from Mr. Fisher in which he had pointed out that he had had a telegram from
Mr. Lash suggesting that there should not be this outside audit, and that if the
‘Winnipeg Directors would withdraw their objection he could probably arrange
it. Sir Thomas wrote to Mr. Fisher on that subject saying:

“The position I have taken with Mr. Lash is that I desire the state-
ment which I have asked for on the complaint lodged by you on behalf
of the Western Directors. It does not appear to me that 1 would be
justified in foregoing my request for such information on the ground
that the Board is now in harmony. You make certain definite, explicit
charges which I conceived it my duty to investigate. When I receive
the report in those matters from the Home Bank from Mr. Lash I shall
have to determine the course proper for me to take.”

So that letter explains what Sir Thomas had in mind; here were definite,
specific charges and he calls upon the Bank under Section 113, and upon the
Auditor under Section 56A to furnish him with certain information, “and
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irrespective of what anybody thinks or suggests I will come to a conclusion
when I have got the information as to what is the proper thing for me to do.”

Exhibit No. 56 on page 87 is a letter to Mr. Lash from Sir Thomas White,
and it indicates that pressure wus being brought to bear upon Sir Thomas by
Mr. Lash and others to delay the matter pending the valuation of certain
accounts or securities, as opposed to any audit. He suggests to Mr. Lush that
even though those valuations should be satisfactory he does not know that
he ought to accept them, and he feels that he must at un early date draw the
matter to the attention of the Bankers’ Association, as the Bankers’ Asrociation
could do this very thoroughly, meaning, this is really an investigation into
the affairs, a valuation as opposed to an audit, and they could arrange to do
this very thoroughly and much more efficiently than any official I could name
for that purpose. We can follow Sir Thomas White’s mind very clearly down
to that point.

Then Exhibit No. 70 on page 160, being a letter of the 14th February, 1916.
from Mr. Lash to Sir Thomas White in which he says (162)—

“T felt satisfied that you would prefer not to have the statements
sent to you in the meantime. They would only embarrass you because
you could form no opinion as to your duty without further investigation
and thut you would bave to decide what sort of further investigation
should take place. There is no doubt in my mind that if we get a new
and efficient man to look into the whole situation he will be able to do
it thoroughly" without the result which would necessarily follow if the
investigation were ordered by you. I mean by this that the matter would
not become a public comment.”

Now there apparently is the germ of what subsequently governed the
actions of all parties in this investigation. If they got a good man it could be
satisfactorily done from the inside without the public comment and the po=-ible
rezults which would come to the bank if it became a matter of public commment.

Mr. McLaveuLiN: In that letter of the 29th Mr. Lash says:

“T have always thought that the investigation should be by an out-
side competent person who would be quite free from any. interference
by the present management or Board.”

Mr. SymincTON: @Yes, quite 8o, but what T am pointing out is that in
Exhibit 70 there is as I see it, no matter what was said-in the meantime, the
germ which controlled the actions of the Minister and the Directors and Mr.
Lash. Because if you follow it through, Exhibit No. 71 being Sir Thomas's
answer to that Fxhibit No. 70, where that germ as I find it first appears, Sir
Thomas demurs to some extent, he says:

“The position is that I have been made aware by the Winnipeg
Directors of a certain condition which is most disturbing. It does not
appear to me that I would be justified in stuying enquiry because the
Winnipeg Directors may ask me to suspend action. The real question
is whether the bank, having regard to the condition which will be dis-
closed by the statements should be allowed to continue business with the
public. T shall be glad, therefore, if you will send me the statements.”

He received the statements, apparently being handed to him by Mr. Lash
in Ottawa. Following that the first suggestion made to Mr. Lash is to do nothing
until he gets the Pellatt securities in shape, because that is going to improve
the condition of the bank. Then follows the suggestion that they should await
the return of Mr. Haney and Mr. Crerar from their British Columbia trip,
ending with Sir Thomas waiting for that return, the meeting of the Directors
which as you remember, lasted three days in Toronto, March 16th, 17th and
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18th, followed by the trip to Ottawa of Mr. Huney and Mr. Lash, they presenting
the letter from Mr. Crerar which they had got from him stating that owing to
the change in management matters had improved and he thought it could be
handled from the inside. “at this juncture” is the language of the letter.
Apparently with that letter, and armed with the minutes of the meetings Mr.
Lash and Mr. Haney were able to persuade Sir Thomas White, and they did
persuade him in my judgment, that this bank could pull through, could better
its position, was in good hands, and therefore he should not, make an inspection
as had been originally suggested by the Western Directors. In any event, as
far as one can read from the correspondence a long time afterward, that seems
to have been the workings of Sir Thomas’s mind at that time.

That of course is not required in order for you to answer this question, I
have gone through it only as assistance to your lordship in considering whether
the representations would have justified 1t, in trying to show you what passed
through this man’s mind at the time.

Now the situation in 1918, in answer to the second part of that question;
I think your lordship must recognize the much more serious character of the
representations in 1918 than in 1916. Because not only does it recall to the
Minister’s mind the very serious representations made in 1916, but it discloses
the all-material fact that the Minister had been deceived, that the promises .
were not being carried out, and that certain very objectionable features, name-
ly the paying of dividends out of unearned interest, had been at this date in
any event established even though it had not been at the previous time,

Sir Thomas seemed to take that representation very seriously, as shown
by Exhibit No. 90 on page 179. His immediate reaction to that letter was his
letter to Mr. Lash enclosing copy of the letter received from Mr. Machaffie.

“I shall be glad if you will take the matter up with the Board of
Directors and have a report prepared dealing with the several charges
made. I regard the matter as of the utmost public importance, and it
is my intention to have a thorough investigation made through the
Bankers Association or otherwise. Before taking this step, however, I
wish to have a reply from Mr. Haney and his Board.”

That was how it had impressed Sir Thomas’s mind before he left on his
western trip and before he had some correspondence with Mr. Lash.

As a result of his trip the accounts which he received in answer to that
were not rcceived until January 29th following. I only mention it at this
stage to indicate how the representations affected the mind of the Minister
at the moment. The answer to the question will largely come from the perusal
of the representations which were made, upon them and your lordship’s inter-
pretation of them must depend the answer to question No. 2.

Question No. 3;

“What action, if any, was taken by the then Minister of Finance upon
such representations as may have been made?”

1916 being the first representations. Exhibit No. 43, page 75, called for
information from the Gencral Manager under Section 113 of the Bank Act;
Exhibit No. 46 on page 78, ‘called for information from the bank’s Auditor
under Section 56A. Exhibit No. 68 on page 159, shows his interview with Messrs.
Haney and Barnard; Exhibit No. 70 on page 160, is a long lctter from Mr. Lash
in answer to an inquiry from Sir Thomas, sctting forth very material informa-
tion to the Minister, from Mr. Lash, in which he says that he has said some
time ago that the general management was woefully defective; he learned that
the Winnipeg Directors were unable to obtain from the manugement sufficient
information to deal with the accounts; he expressed to Mr. Fisher his opinion
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about the management and told him that unle-= new management was introduced
the po-ition of the bank would become more complicated and might -become
hop-less, and =0 on. That is a very long letter, and apparently at that stuge a
very frank letter sctting forth to the Minister an answer to the inquiries he
had made. Exhibit 71 is his an<wer to thut.

Fxhibit 52, page 81, is =ome information he got from Mr. Fisher.

Fxhibit 53, page 83, is information from Mr. Fisher.

Toxhibit 55, page 86, a letter from Nir Thomas White to Mr. Fisher.

Then Exhibit 63, page 93 cont:ins statements which were obtained from
the bank in an<wer to the demand under seetion 113.

Fxhivit 53, paae 87, is rather important, 1 think, becausc after reeciving
those memoranda from the Board, which the Minister says appear to be com-
plete in character he ix still not catisfied. He says: (Ix. 55. page 87 line 9):

“You will, I am sure, understand that the situation is a rather
delicate one and that it is important not to make a mistake in judg-
ment either on the one side or the other. If the bank is sound it would
he advisable in the public interest that it <hould be allowed to continue
in business. If, on the other hand, it is not solvent the question arises as
to allowing it to continue.”

“Yesterday in answer to my recent request. for information, I
received memoranda upon the Pellatt and Pellatt, A. C. Frost Company,
and Prudential Trust Company accounts. These memoranda appear to
be fairly complete in character, but, of course, the principal question
which arises is that of the value of the collateral held for advances made.
I understand that Messrs. Haney and Crerar have been appointed a
special Committee to proceed to British Columbia for the purpc-e of
making an investigation respecting the timber limits.” and «o on.

Qo that even after the Minister had received the return under section 113, he
was still in a state of doubt as to what he should do.

T"xhibit 59, page 89; not having received any answer from the auditor under
56A, ke now writes to the auditor, not insisting upon his previous request, but he
asks Lim for a detailed statement showing advances, repayments, and interest
charges on the A. C. Frost Company account.

“The Western members of the Board have thought it desirable that 1
should obtain this information.”

Exhibit 72, page 163 is a letter to Sir Thomas from Mr. Lash, under date
February 29th, 1916, and which shows the workings, as it seems to me, of this
germ about the new manager, because at that date Mr. Lash has more or less
thrown up his hands as to being able to secure a competent person who could
undertake the general management, without first fully investigating the position.

He ~ays:

“1 have always thought that the investigation should be by an out-
side competent person who would be quite free from any interference by
the present management or Board. The best course may be to consult the
Bankers’ Association with reference to the person who’is to make the in-
vestigation, as it might be important that the Association should feel able
to rely upon his report, if their assistance were asked, instead of having
to get a further report from their own nominee.”

Apparently Mr. Lash was working then upon the theory of getting an out-
«ide man who would make the investigation and who would become the general
manager. He says, I cannot find a man angd therefore we had better ask the
Bankers’ Association to suggest a man, because if his investigation discloses that
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we cannot go on and it must be taken over, there need not to be two investigations,
because this man will be one in whom the Bankers’ Association will have con-
fidence.

Then there is a reply to that at page 165, in Exhibit 73.

Exhibit 61, pages 90 and 91, contains the statements which the Minister
recetved from Mr. Jones in answer to his demand for particulars or details of the
Frost account. It apparently shows correctly the position of that account.
There would scem to be no dispute, because there is nothing credited at all, it
is shown that the interest is charged up, and charged in the balance of the
account. The auditor, so far as that report is concerned, seems to have given
all the information that could possibly be got in figures; showing the advances
when made, the interest, all of which had been added, and credits practically
nil.

Then there is Exhibit 73 at page 165, and Exhibit 74 at pp. 165 and also
167.

Exhibit 76, at pp. 167 and 168.

I am giving you these purely to show what thé Minister did, because that
is what you are asked to reply. I will summmarize them afterwards.

Exhibit 79, Page 169, is a letter to Sir Thomas, from Mr. Lash on March
20th, 1916, where he sets forth for the Minister’s information, what he and the
management had done to meet the situation, leading up to the interview which
they subsequently had, and the results of which are set forth at length in Exhibit
83 at page 172. In other words, Mr. Lash on March 20th wrote Sir Thomas
and told him what had been done at the Directors’ meeting, the changes in
management, the improvement in certain securities, as apparently a preparation
for the visit on March 22nd, to the Minister; and in Exhibit 83, page 172 you
will find a memorandum signed by Mr. Lash and concurred in by Mr. Haney
and apparently concurred in by Sir Thomas, as shown by his answer in Exhibit
84, setting forth in detail what occurred at that interview. The result was
that Sir Thomas decided, rightly or wrongly, to give the new management, as it
was termed Mr. Haney and Mr. Machaffie, a chance to bring the bank to a
better position.

Now all those documents, my lord, it seems to me may be briefly summar-
ized in answer to the question “What did the Minister do?” in this way: that
the Minister at first determined to act strictly in accordance with the Bank Act
under ‘section 56A and section 113. Secondly, that after getting these reports
he decided that the Bankers Association should be called id to make a report,
on the ground that apart from an auditor’s statement, some investigation or
valuation was necessary. That Mr. Lash, representing the bank, was in agree-
ment at first with that proposed method of dealing with the situation, and
then changed his mind; that Mr. Lash then procured a delay in any steps being
taken pending the securing of the Pellatt loan and pending reports upon the
properties in B. C. and New Orleans, that Mr. Lash and the Eastern Directors
persuaded Mr. Crerar first that an outside-audit would mean closing the bank’s
doors, and that otherwise the bank could pull through. That the report on the
valuation of the holdings did show an improvement and the possibility of an
eventual realization. Crerar and Haney, re the West; Haney, New Orleans;
and Lash, re the Pellatt. That Mr. Lash strongly recommended Mr. Haney;
that Haney was taking hold vigorously; that Machaffie had been brought froms
Winnipeg, a trained banker, in whom, the Western Directors had confidence.
That General Mason had been eliminated. That Sir Thomas and Mr. Crerar
had great confidence in Mr. Lash. That all these things were brought to the
attention of first, Mr. Crerar and then Sir Thomas, and having persuaded Mr.
Crerar, and having apparently given evidence of a desire and a determination
to handle this bank properly, that Sir Thomas was induced to hold his hand

79476—3 :



820 ROYAL COMMISSION

for the present. Because, that is all he said he did; that he was induced by
those representations to hold his hand for the present. And that is shown by
Exhibit 84, page 175, when he says, he will hold his hand but he reserves the
right at any time.to approach the Bankers’ Association.

Then he receives Exhibit 86, page 176, a report in June from Mr. Haney,
who in writing that letter would seem to indicate, one would think, some good
faith, because it was not necessary for Mr. Haney to write that letter, but he
voluntarily says that as you are asking to keep in touch with the bank, I am
sending you this report.

Now, there would seem to be no doubt that Sir Thomas White and Mr.
Lash and I think Mr. Crerar were given wrong information and were misled.
There would seem to be no doubt that Sir Thomas relied largely on Mr. Lash
and his opinion of Mr. Haney. And there would seem to be no doubt that Mr.
Lash relied on Mr. Haney. In any event the above show the steps that were
taken on the 1916 representations. Those references I think cover it fully and
my comments of course are comments of my own and not of your lordship, but
the Exhibits show the answer to the question as to what action was taken in
1916 upon those representations. *

Now what action was taken in 19187

That is shown by Exhibit’ 90, page 179. That is a letter that I have
already read, Ithink. Itisfrom Sir Thomas to Mr. Lash, saying these various
serious charges have been made and he is going to have a thorough investigation
made by the Bankers’ Association, but before doing it he wants a reply from
Mr. Haney and his Board. Exhibit 92, page 180 is a reply from Mr. Lash
to Sir Thomas White, not sending the information, as Mr. Haney is away,
but the germ of one of the conclusions which affected the matter later, is there.
He says: '

“I know that Mr. Machaffie has had strained relations with M-
Haney for some time past, and what he says about the Home Bank and
Mr. Haney must be regarded in that light. I think I told you that the
profits of last year were quite sufficient to pay the dividend without
crediting unpaid interest as profits. My last interview with Mr. Haney,
relating to Home Bank affairs, showed a decided improvement in the
condition.”

Now there of course is a letter, not very long, and not containing much
information, but it does create an issue immediately with Mr. Machaffie’s state-
ment about.the profits coming out of interest; and Mr. Lash states that he had
told Sir Thomas that the profits of last year were quite sufficient, and there-
fore I take it that the inference would be, that I know about last year, and
therefore Mr. Machaffie’s statement as to last year is wrong, because I tell
you it is, and you will probably find that his other statements are similarly
inaccurate or wrong.

Then Exhibits 93, 94 and 95, at pages 181 and 182, are simply letters ex-
plaining the delay, as to why the Minister’s demand has not been attended to.

And Exhibit 96, page 182 is a report signed by Mr. Haney and said to be
the unanimous resolution of the Board of Directors of the Home Bank of
Canada on October 29th, 1918, certified by M. J. Haney. .

That report is a very skilfully drawn document, and if analyzed, I think
at that time would have disclosed the fact that the truth was not being told
the Minister. However, as a result of that and perhaps other circumstances,
nothing very much was done. Sir Thomas replies in Exhibit 97, page 187,
indicating that he has perused that report with some care, because he says to
Mr. Lash that it is stated in the Board’s report that no unpaid interest upon
account No. 3 or other inactive accounts has been credited to profits since



o~

HOME BANK OF CANADA 821

May 3l1st, 1917. You will remember that he had been promised that it would
not be credited in 1916 or 1917. Then he says: “ This would seem to imply
that for many years interest has been added to principal of accounts which
were not capable of -liquidation or reduction and that such added interest is
therefore now represented as part of the bank’s capital or reserve in its pubilc
statements.” So that Sir Thomas apparently perused that report of the Board
and accepted it as being true, and accepted the admission, which it was, that
profits had been added in 1916 and 1917, but that they were not now being
added, and as a result he asks for reports on the accounts Numbers 2, 3 and 4
on page 5 of the Board’s report, and, “copies of the bank’s ledger entries show-
ing in detail all advances made, interest added from time to time, any pay-
ments, in reduction of principal, and full particulars of security now held.”
Which would seem to be a very proper step for the Minister to take.

Then Exhibit 105, page 191 is a letter from Mr. Lash, enclosing the par-
ticulars of these three accounts, which particulars are Exhibits 107, at page 194,
108 at page 196, and 109 at page 201.

That covers the steps taken by Sir Thomas White under the 1918 complaints.
His confidence in Mr. Lash is apparently still of the greatest, and he was
undoubtedly perhaps lulled into a sense of security by that confidence; a com-
parison of the statements with the previous ones filed in 1916 would however
have disclosed a position utterly at variance with the Directors’ report, and one
wonders how far one must go, because in spite of the criticisms which have been
made throughout as to the inaction in this matter, it does seem to me, from
a perusal of what was done, sir, and what was filed, that if there had been some-
body in the Department who took these long reports and seriously studied them,
that the whole face of the position of this bank would have been exposed: at once;
if a technical practical man had been there to study and compare these reports
which were filed in 1916 and which were filed in 1918 more particularly when
they could be compared with the monthly and annual returns which are made
to the Department month by month, the weakness would seem to have been
not that Sir Thomas ‘did not get information, that is did not take reasonable
steps to get the information, but that there was no one there to deduct the mis-
information which was given to him. In any event, those are the steps taken
and those Exhibits I think cover the steps taken by the Minister as the result
of those representations.

Now after the resignation of Sir Thomas White, although this perhaps is.
not entirely within the question, certain other steps were taken by Sir Henry
Drayton urising out of these representations.

These are contained in Exhibit 64 at pages 117 to 123; and Exhibit 65,
pages 125, 127 and 141. Then there were alsé personal interviews with Mr.
Daly. Apparently Sir Henry relied on Mr. Miller Lash and subsequently on
Mr. Daly, and these accounts were not studied carefully and compared with
the previous accounts on the file. In other words, the weakness seems to have
been, to my mind, not so much the getting of the information as what you did
with it after you got it. Then I submit that on Mr. Roberts’ evidence there
was nothing to call Mr. Fielding’s attention to the matter whatsoever, and he
did nothing. In other words, to make that clear, Mr. Roberts states that that
file was put, in February 1916, in the Departmental files, and there was
not a thing to cause Mr. Fielding to go back to it; that is to go back seven
years or six years in that file and look up these complaints made by the
Western Directors. In other words, there was absolutely nothing to attract the
Minister’s attention to the fact that there was or had ever been a complaint
on file with respect to the Home Bank.

79476—3%
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That finishes, sir, my observations upon the third question, and as it is
one o’clock, I presume this will be an appropriate time to adjourn?

His Lorpsuip: Yes.

Proceedings stand adjourned at 1 p.m. Tuesday 20th May, 1924, until
2.30 p.m.

AFTERNOON SESSION
Orrawa, ONT., TUESDAY, 20th May, 1924

Proceedings resumed at 2.30 p.m.

ARGUMENT BY Mr. SYMINGTON, resumed:

Mr. SymingToN: My lord, at the time of adjournment I had endeavoured
- to deal with the first four of the specific questions asked in the Petition, and the
fifth question is:

“What was the financial condition of the said Home Bank of Canada
in the years 1915, 1916 and 1918, respectively, and what steps, if any,
could have been taken by the Government to save the situation.”

His LorpsHIP: Mr. Symington, may I ask y6u if you place any particular
meaning upon that expression “present depositors” in the fourth question? You
have passed it.

Mr. SymiNgToN: Oh, yes, my lord, I have not dealt with that. I will deal
with that now.

His LorpsHip: I was just watching, with interest, to hear what you had
to say about that. .

Mr. SymingroN: Yes, my lord. I have not dealt with question 4 at all.
I dealt with question 3. Then question 4:

“What effect would an audit under Section 56A of the Bank Act, if
made in 1915, 1916 and 1918, have had upon the conduct of the affairs of
the said bank upon the position of the present depositors.”

1915 I can eliminate. 1916, I take up.

Now, my lord, it is very difficult to look back at a situation eight years ago,
and, to a large extent, I must concur in the observation of Sir Thomas White of
the difficulties your lordship must have in placing your mind in a position to
judge of what might or might not have happened under conditions as they existed
then. The evidence would secm to show that if there had been a proper audit
under Section 56A in 1916 there would have been disclosed a situation essentially
different from what it apparently was in the Minister’s mind.

By a proper audit, I accept the evidence of Mr. Clarkson and Mr. Edwards,
that a proper audit is more than a mere adding up, or copying, or compilation of
figures. Sir Thomas White seems to indicate that possibly Mr. Clarkson and
Mr. Edwards are a little above the ordinary run of auditors in the matter of
their ability to appraise as well as audit, but whether that is or is not so I think
it is clear that, in any event, a proper audit, even a comparison o.f the boolgs of
that bank at that time would have disclosed, as I say, a situation exsentially
different from what was in the Minister’s mind. o

Mr. Clarkson, at page 253, says that he has not formed an opinion as to the
exact position of the bank in 1916. He was very careful, apparently, to guard
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himself in that respect. Mr. Clarkson recognized, I think, the difficulty of placing
himself in a position to judge in 1916 when 1916 was long since past, and he also
recognized that his mind and judgment must have inevitably been influenced
by what he himself had discovered in the light of the subsequent fiasco.

At page 274 he says that the losses, in his judgment, throughout the whole
history of the bank, were from nine to nine and a half millions.

Mr. McLaveurin: That is over and above the capital and reserve?

Mr. SymiNcTON: Yes. At page 275 he says the losses since 1916 have been
seven and a half to seven and three-quarters to eight million dollars, and fresh
advances since 1916 over and above the capital and reserve, although that
question as to “over and above capital and reserve” seems to be somewhat
confused, because a little later on in the page, Mr. Lee says:

“Exclusive of capital and reserves—A. No, that amount has been
lost. Now, Mr. McLaughlin, how much of the nine and a half millions,
1 mean over and above this seven and a half millions was lost subsequent
to May, 1916, or prior, I am not prepared to say.”

That was his final statement at page 275 on that subject.
At page 283 he says:

“In 1916. He must have felt that the bank was not earning profits
sufficient to continue payment of dividends without capitalizing interest
on accounts which were in jeopardy or at least in deep water; and that
being the case, the situation must have appealed to him as a serious
situation.”

Now, that was in answer to direct questioning as to what would have
happened if an auditor had gone in, and that is about as far as Mr. Clarkson
will go, “ That he must have felt that it would have been a serious situation”.

At pages 285-6, he again, at some length, goes over that subject, and says
he would have found a very serious situation, but he cannot say definitely what
position he would have found.

And he finally says, at page 286:

“A. But the point I want to make, Mr. Lafleur, is, that I don’t
think any auditor would want to say that there was a very serious loss
in it, in view of the reports which were in the bank with regard to that
timber. He certainly would have called attention to the account, an
absolute lock-up, no interest being paid on it.

Q. Would not that be a danger signal? Here is a man who has got
timber properties of immense value as he believes, und he does not think
it worth his while to protect those properties by paying interest. Would
not that be a danger signal to any auditor?—A. So far as Frost is con-
cerned, he has not for a, long period of time been able to pay interest on
these things, personally; there is no question about it. If you ask me
if there are any danger signs. I say there were a great many danger signs;
I say this revenue income situation was one.”

I think I may fairly summarized Mr. Clarkson’s evidence upon that subject
as a guarded statement, that he could not say what the position of the bank
was, or what the auditor would have discovered other than he would have dis-
covered a serious situation, and more particularly on this interest-earning basis.

Mr. Edwards was examined upon that point, and at page 499 he made
a statement which governs, and must be considered in your consideration of
his other evidence, and that was that his evidence with regard to the position
of certain accounts and certain losses which were estimated in connection with
those accounts must of necessity be tinged to a certain extent by his knowledge
of what has subsequently happened.
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So that when Mr. Edwards makes his statement it is almost subject to
that overriding consideration on his part, which was a perfectly natural one,
that his judgment upon that point must be viewed in the light of what he learned
of subsequent proceedings. Now, having that in mind, at page 507 he places
the losses, up to and including 1916, at $3,370,000. He dealt with how he made
that up, and he made that up by virtually a valuation of certain assets, made in
1923.

Mgz, McLaveHLIN: 1916.

Mg. Symineron: No, he made it up in 1923, that is, he was trying to value
and appraise the situation in 1916, his value and appraisal being made in 1923.

Your lordship must recognize, of course, that this is a very difficult thing
to do, and that, at most, it would largely be an approximation. For instance,
he puts among that loss $400,000 for Home Bank shares taken over in the Banque
Internationale. Well, of course, that is predicated entirely upon the opinion
that Home Bank shares at that time were worthless. As a matter of fact, they
may have been worthless, but throughout the course of years that follow that
stock sold and sold quite readily, apparently, in the market, stock prices that
would have realized a large part of that $400,000. The reason, of course, Mr.
Edwards puts it in as a loss of $400,000 is because in his judgment at that time
the capital and reserve was gone and, therefore, it was worth nothing.

But that just indicates one of the difficulties of trying, in 1923, to appraise
on the basis of what you could get for something in 1916.

He puts the Frost timber account loss at that moment at $850,000. At
the same time there was, in fact, on file in the bank Elliott’s cruisers’ reports,
subsequently Lacey’s cruisers’ reports, and the report of Mr. Haney and Mr.
Crerar of their visit to British Columbia looking into the question of the value
of that security, and they apparently unanimously reported that there was no
loss of $850,000 but, in fact, there was a margin at that time of about three-
quarters of a million dollars. They turn out to be wrong, though Mr. Crerar is
of the opinion still, apparently, that had vigourous steps been taken in 19186,
1917 or 1918, to have disposed of that timber, they would have got all their
money and there would have been no loss. Whether he is right or whether
he is wrong, I do not think anybody can say. There is apparently no doubt
that at that time timber was selling at a price which would have realized a great
deal more than the appraised value.

Mr. Edwrds puts the Prudential Trust loans at an absolute loss of $500,000.
Technically speaking, that is probably correct. ‘I do not know that technically
speaking even it was correct. The railway security had apparently gone. The
Prudential security at that time was in the position that nobody knew whether
the Prudential Trust Company were liable or not, and I do not know that any-
body to-day knows whether the Prudential was liable or not. But, as a matter
of fact, arising out of that transaction was the saving of New Orleans Railway,
the electric railway, the Algiers Railway which, apparently from the liquidator’s
evidence, will reimburse the bank, certainly to some extent. He did not want
to say how far, because he is negotiating, but it is another indication of how
difficult it is for Mr. Edwards or anybody else to have appraised a loss in 1916.

He puts the Pellatt loss at $750,000 in the direct loan, and the subsidiary
at £300,000. Those securities, you, will remember, were partly stock and partly
real estate. Apparently as eminent a person as Mr. Lash at that time thought
the Pellatt securities would realize absolutely their face value. And so on with
the others. I simply quote those to show that, although Mr. Edwards states, in
his best opinion, which he was giving perfectly impartially, that amount, namely,
the capital and reserve, and something more, had disappeared, still I think we
must view it in the light of an attempted appraisal made some seven or eight
years after the event, and, therefore, perhaps cannot be considered as accurate
as one made at the time could have been.



HOME BANK OF CANADA 825

~ Then Mr. Edwards, at page 513, puts the later losses, the total loss, at
$7,527,000, considerably less than Mr. Clarkson puts it. They do not agree by
several millions, but that is what happens, I take it, if auditors are endeavour-
ing to appraise values without having peorle who are experts giving an expert
opinion upon them.

Later, at page 513, in dealing with the situation up to 1916, I think his
first figures disclose a loss of a million dollars more than capital and reserve.
He states there that the liabilities and assets would have been, roughly speak-
ing, about the same in 1916. In other words, the capital and reserve would
have been wiped out, but the depositors would have had security there for
roughly one hundred cents on the dollar.

Mr. McLavGRLIN: With the double liability.

Mr. SymingToN: No, I think not, because I was examining him upon the
statement which he put in, in view of his lordship’s question:

“Mr. SymingToN: If you look at 1916, the liabilities are shown as
$18,000,000 and the assets $21,000,000. Now, as I take it, Mr. Edwards,
you say as a result of your investigation that those assets would have
been reduced by about $3,000,0007—A. Yes.

Q. That would have been the exact situation, therefore the lia-
bilities and assets would have been, roughiy speaking, about the same?
—A. Yes.

Mr. SyMmiNeToN: Is that what your lordship wanted?

His LorpsHIP: I wanted him to say that. You have put that in
his evidence and he assents to it, that is all right. Then assuming that
all the other assets were liquid and could be realized upon, that would
have left pretty nearly enough money for the depositors?—A. Pretty
nearly.

Q. The deposits were ten millions and better at that time. Of course
that would wipe the shargeholders out absolutely?—A. Quite.

Q. And if there had been any lack of funds to satisfy the de-
positors the double liability would be there to meet that, presumably?
—A. Yes”

So that that indicates, of course, again, that Mr. Edwards’ valuation is
largely an estimate. .

At page 507 he shows the profits which were shown by this bank, and he
says that they were shown as $1,873,000, or an overstatement of $2,747,000
odd. In other words, there was a loss of $900,000 in operating apart from any
capital losses, and Mr. Edwards estimates that from 1916 to 1923, apart from
any capital losses, there was a loss of $900,000, as I take his figures.

Then dividends were paid out during all those years, and, of course, that
would be a further loss. Roughly speaking, the dividends were £90,000 a year.

Then Exhibit 170, at page 495, shows the deposits and how they increased,
but I think your lordship must take this Exhibit subject to an Exhibit which
Mr. Lee subsequently put in and which I have not the number of. But Ex-
éﬁli)it 170 shows that from 1916 to 1923 the deposits increased nine million

ollars. .
Iixhibit 177, as you will notice, does not agree with Exhibit 170, and it
was stated that, being a later Exhibit furnished by Mr. Clarkson, you must
take it as being the more correct.

Mr. McLaveHLiN: What page is that on?

The SecreTARY: Page 570, sir.

Mr. Symineron: Exhibit 170 shows ten million dollars in May, 1916,
and seventeen millions in May, 1923, this being the total deposits. If you
take out the preferred claims they show that in the ordinary deposits there
iz)ver;ei %9,%03,000 in May, 1916, and $16,000,000 in August, 1923, at the time the

ank failed.
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Mr. McLavGuLIN: They were less than that in August.

Mr. SymincroN: I have looked up the original. That heading should
read ‘“August, 1923.”

The SEcreTARY: The original shows August.

Mr. Symineron: So that there was an increase of $7,000,000 in the or-
dinary deposits between the two years, 1916 and 1923; there is a loss of $900,-
000 dividends paid, and whatever capital losses were made in that period.

So much for what Sir Thomas describes as the auditor’s statement. On
the other hand, there is the evidence of valuations made at the time, the ap-
parent belief that the bank was solvent, and the question which he, Sir
Thomas, quite properly asks, “Could anyone gsay what an energetjc manage-
ment realizing on securities, conservatively husbanding the resources of the
bank, taking advantage of growing deposits and extension of business could
have done?”

From that viewpoint, apparently, Mr. Lash, Mr. Crerar, the other Direc-
tors, Mr. Machaffie, Mr. Bird, and Mr. Adair, seem to have thought that at
that time the bank could have bettered its position, that it had bettered its
position, and would either stand on its own feet or make a satisfactory amalga-
mation.

I will submit to your lordship that an outside investigation would have
produced some action. It is difficult to say how much would have been lost
at that time, but certainly much less than in 1923.

I think, with respect to 1918, that the situation is a little different, and
it does seem to me that an audit in 1918 would have disclosed a state of affairs
that would have precluded the bank carrying on. Supposing charges had been
made, an investigation at that time into those charges, directed towards those
charges would, I think, in the light of subsequent events, have proved most of
them to be true.

On the other hand, of course, the deposits had decreased from May, 1918, to
May, 1923, but the deposits not entitled to a preference had increased some $3,-
800,000. -

Now, whether any bank could have been found to take this bank over
in 1916, or in 1918, is, of course, speculative. Sir Henry .Drayton gave the
opinion that apparently in 1923 the bank could have been taken over. In the
light of the evidence, personally I must question Sir Henry’s judgment, that a
bank would pay apparently some ten million dollars or more to take over the
Home Bank, but the fact that even under those conditions he comes before
this Commission and says he thinks it could have been taken over would indi-
cate that probably in the earlier years it could have been taken over.

Sir Thomas White rather indicates in his evidence that it could have been
taken over. Different Finance Ministers have different views about amalgama-
tions. Some are inclined to force them, others are not inclined to force them,
and some are largely opposed to them, hut so far as the evidence here is con-
cerned. I think there is evidence upon which your lordship might find that there
at least was a very strong probability that, in 1916, that bank could have
been taken over.

If tlie bank had been taken over in 1916, of course, the, then depositors,
which is not the question asked here, would not have lost. If it had been taken
over in 1918 probably the then depositors would not have lost. Certainly if it
had been taken over in 1916, the present depositors, which is the language of
your question, could not po<zibly have lost. FEwven though it were not taken over
by paying one hundred cents on the dollar those who are depositors now and who
were not depositors then would not have lost. The question answers itself, and
scems rather idle as to what would have happened to the present depositors,
because those who were not depositors then, of course, could not have
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possibly lost. You cannot say what would have happened. Of course,
if taken over they would not have lost. If wound up, if you take Mr. Edwards’
statement, apart altogether from the cost of liquidation and so on, according
to his judgment the double liability would have satisfied the depositors in 1916.
There is no evidence that it would have satisfied in 1918. What would have
happened in 1918, if that audit had beén made with respect to the position of
the present depositors, there is not a tittle of evidence. Rather there are
figures showing that the bank was steadily losing money. Of course the de-
posits were increasing. I think the only answer probably your lordship could
make to that is that the loss to the present depositors would be less. I do not
think there is any evidence that justifies any definite finding as to anything like
an approximate amount with respect to that question, and, further than that,
I think it is almost impossible and difficult to go.
And so I pass, sir, to the fifth question:

“What was the financial condition of the said Home Bank af Canada
in the years 1915, 1916 and 1918, respectively, and what steps, if any,
could have been taken by the Government to save the situation.”

As to the financial condition of the Home Bank in 1916, I think that has
largely been discussed under the previous head. Mr. Clarkson says probably
the capital and reserve was gone. Mr. Edwards says about the same thing, and I
think this does not take into account the effect of closing the doors which
forces liquidation, and cost of winding up, and these estimates must, of neces-
sity, be tinged in the light of subsequent events, and so far as your lordship is
concerned, the only evidence is that, roughly speaking, the capital and reserve
of the bank was gone. That is about the only evidence you have.

You can have argument too, that that did not necessarily ruin a bank. The
bank had continuing earning power, growing deposits. Marginal losses, as Sir
Thomas puts 1t, in certain accounts, often show it is possible to argue, and I
think argue rightly, that that bank might still have recovered, but so far as the
financial condition goes which is the question, the only evidence upon which
you could make a finding, my submission is that the capital and reserve was
gone in 1916. With respect to 1918 conditions were not any better, but, if any-
thing, and I think clearly, were worse.

There had been = loss in dividends ‘of $220,000 up to that time, but it is im-
possible to say what portion of the capital losses took place in those years 1916
to 1918. My own judgment, on looking at the various statements, is, that the
losses in those two years were not as great as they were in subsequent periods.
That is my own judgment, it is an inference from the figures, but to make a
finding upon it is difficult. There is no definite evidence upon it, but a perusal
of the figures which Mr. Edwards filed, as to the losses and overstatement of
added interest in each year, would seem to indicate that there was not a great
deal of capital loss in those two years but some.

Then, my lord, having that in mind, “What steps if any could have been
taken by the Government to save the situation?”

I submit that the Government could by an inspection, either through its
own officers or by means of the Bankers’ Association, have found out the situa-
tion. "The bank could have been wound up with consequently no loss to the
people who subsequently became depositors, and probably with some saving to
the depositors at the time. The amount of such saving is speculative, and no-
body could hazard at this time an accurate estimate. If you want to take
the estimates of Mr. Edwards and Mr. Clarkson, they probably would have
received their money. Secondly, it was possible an amalgamation might have
been arranged, in which case the depositors would not have lost.
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But I submit that it is impossible to say at this stage definitely whether
any bank would have been willing to tuke a bank over, either in 1916 or in 1918,
and, as illustrative of that, Mr. Machaffie at page 393 gives some evidence that
is rather important on that point. He said that in the midwinter of 1917 he
drew up a list of accounts, Exhibit 137, page 393, totalling $7,900,000 of which
$2,400,000 were all right, and $5,500,000 were accounts which would not be
acceptable by another bank at their face value.

Now, Machaffie was a banker. He said he had in mind the bank being
taken over, and as early as midwinter 1917 he drew up Exhibit 137 showing
five and a half million dollars that other banks would not have been willing
to accept.

1t is all very well to say what banks would or would not do. It is all very
well to say “any bank would have been glad to take over the Home Bank
because of its connection,” and so on, but if you place before the management
of a bank, one that is caring for its shareholders, a proposition to take over
a bank in that position, and can show what that management would do, well,
there is no evidence here of it, and I personally have some considerable doubt
in the face of that statement of Mr. Machaffie’s, as a banker in 1917, whether
that bank could have been taken over, or if taken over, whether it could have
been taken over without loss to the depositors.

However, whether it was taken over or not, it is clear that there would
have been less loss to the present depositor. How much less there is no evidence
here to show. If Mr. Machaffie’s statement is right, it would seem to be clear
it was a selling proposition. The capital and reserve, and considerably more,
were gone.

These are considerations for your lordship, considerations which, I think,
are very difficult to answer. There is a chance that it could have been taken
over. There is the possibility it might have been wound up. In either case,
the loss to the present depositors would have been less. How much less I do
not think your lordship can say.

Now, my lord, the only other thing is that section of your Commission
which authorlzes you to express any opinion you may see fit to express.

His LorpsuIp: Before you pass from that, Mr. Symington, as you read
the Commission, is it incumbent upon me to make any reference to the amount
of loss?

Mr. SymineToN: No, my lord. It is not asked specifically. It says, in
that particular question, “ What steps could have been taken to save the situ-
ation?” That means, what steps could have been taken to try and effect an
amalgamation which, perhaps, might have saved the situation. Steps could
have been taken to wmd it up which would not have saved the situation then .
but would have saved the situation now.

Mr. Lee: For future depositors.

Mr. SymiveToN: No, the future depositors are not mentioned in that
section. “ Saving the situation ” is a very broad and general sort of a question,
and leaves to your lordship a wide discretion as to the nature of the answer
you shall make to it. My submission to you, for your consideration, has been
that they could have wound it up, or they could have tried and mlf“llt have
effected an amalgamation. That is all I can say they might have done.

With respect to that section of vour Commission which authorizes you to
express any opinion you may see fit to express on any and all of these matters.
I venture to suggest to vour lordship that your lordship should express an
opinion, in setting forth your facts, that no one before this Commission, at
least the depositors in their Petition, have not set up any legal claim. That
in so far as counsel have set up a legal claim in their argument, based upon
negligence, I venture to suggest to your lordship—
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Mr. McLaveHLIN: We never set up a legal claim.

Mr. SymineTon: My friend has said he did not. I do not know why an
argument is based upon negligence unless it is to set up a legal claim.

Mr. McLaveurin: The Crown is not liable for negligence.

Mr. SymingTon: Your lordship then can set up the view that there is ,no
legal liability on the part of the Government, no legal claim and no legal
liubility on the part of the Government to reimburse these depositors.

In addition to that, my lord, you have allowed a great deal of latitude to
us all before this Commission, latitude which went beyond certainly what in
my submission the exact wording of the Commission justifies. As a result of
that, certain people have been subject, upon the record, to very serious personal
attacks, most of them not here to defend themselves. Most of those attacks,
in my judgment, were made unjustly, and without a title of evidence to sub-
stantiate them, and I would suggest for your lordship’s consideration whether
it would not be your lordship’s duty to express an opinion upon those re-
flections cast upon those gentlemen whether they are justified or whether they
are not. .

Then, my lord, as to the moral responsibility, or as to a compassionate plea
for the depositors. I venture to submit to your lordship that that is not a
judicial matter upon which your lordship should make any recommendation.
The giving of money on a compassionate plea must essentially be for Parliament
and for the representatives of the people. Somebody has said it is the function
of the Government to transfer one person’s money to another. I do not know
but that may have been said eynically, but if it is anybody’s job it is Parlia-
ment’s, and, therefore, it would seem to me that the finding of fact places
Parliament in the position to judge upon the merits of the compassionate plea.

There is, however, one point I think your lordship might comment upon,
and that is so abundantly clear that it seems unnecessary to mention it, and that
is, the cause of this loss, the approximate cause of this failure, or the reckless
management of that bank. Questions have arisen. The question was raised
in the Farmers’ Bank case, and in the discussion which I have seen upon it,
and in the findings there, I think a finding of that kind, if that is the true fact,
is a finding which would enable Parliament to view the matter in the proper
light. If however you have an idea of making a recommendation, your lordship
will find very few precedents. As Mr. Lafleur stated we have endeavoured to
trace precedents, I have looked up the Birkbeck Bank case, I have had London
communicated with, and I am advised that there is no precedent in England for
the claim of the depositors.

Mr. McLaveHLIN: McGregor's Bank.

Mr. SymiNcToN: No, not McGregor's or any other bank. In any event
that is the information I got, the Department communicated with London
and so informed me. The precedent Mr. Lafleur quoted is the Farmers Bank
case of Canada, a case strongly similar to this in many ways, particularly in
its essentials, in the negligence or inaction alleged. I do not propose to go
into it here but if your lordship wants to find the arguments pro and con
you can find them in Hansard in 1914, the strongest case that could be made
out on both sides, I think very little was left unsaid in that debate as to the
reasons why depositors should be paid a compassionate allowance and as to
the reasons why not. As I said, I am not recommending to your lordship
that you do make any such recommendation, but if you consider it your duty
you can at any rate find a good deal of information on the subject there.

In closing I desire to join Mr. Lafleur in thanking you for the very-kindly
way in which you have conducted this Commission and for the courtesy that
you have extended to myself.
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ARGUMENT BY MR. McLAUGHLIN, K.C.

My lord: In the first place I may say our petition shows that we do not
claim that we have any claim that could be enforced in a Court of Law.
Without quoting any authority, there is not any doubt that a Minister of
the Crown is not legally liable either for the advice he gives his sovereign
or for the exercise of prerogatives. Neither is the Crown liable at all, either
by petition of right or otherwise, for the discretionary exercise of prerogatives.

Consequently we poceeded in this way by a petition. We set forth a
case not claiming any legal liability, but that the circumstances were such that
on ordinary principles of justice that appeal to all right-thinking men the
depositors have an equituble and moral right; that the Crown, while not legally
liable and not compellable to do anything, is inviolably just, and when a case
is presented in which the application of these principles of justice which appeal
to reasonable men require it, the Crown will of its mere motion grant full,
adequate and complete justice. That is the foundation of our claim.

Consequently I am not referring to any legal precedents. The cabe of the
Farmers Bank was presented in the same way, and the Crown adopted the view
of the Farmers Bank depositors and the Government brought in a Bill which
passed the Commons and wus rejected by the Senate, and probably would
have been brought on aguin the next year if it had not ‘been that the war
came on. This was I think in the session just before the war.

Sir Thomas White objected to some extent to the truth of our petition,
because we stated in the petition that representations had been made in 1915
and 1916 and that what Sir Thomas White did was to refer the matter to
Mr. Lash instead of making any investigation himself. Sir Thomas apologised
afterward as to casting any' reflection upon us because the facts stated in
our petition were taken from a published, signed interview by him published
in various newspapers of Canada, which he has put in at pages 322 and 324
of the evidence. That interview stated that these representations had been
made to him and that he had referred the matter to Mr. Lash. When we
made the petition we under the impression that Mr. Lash was acting for the
Government, because it was so indicated in Sir Thomas White’s interview.
Therefore it was a surprise to us to find when we investigated the papers
afterward, which were not all available to us until they were produced here
by Mr. Roberts,—that is the first time I ever saw them,—that Mr. Lash never
acted for the Minister but acted always for the Home Bank. I might say here
that I appreciate Sir Thomas White’s sympathy with the depositors, he thinks
we have a good moral and compassionate claim and if’ we had only proceeded
in some other way he would have heartily supported us. I only hope Sir
Thomas will be broad-minded enough to feel that if the depositors have a
moral clalm, or a claim on the generosity and sympathy of Parliament, the
mere fact’that they were unfortunate in the counsel they selected ehould not
deprive them, not only of his passive sympathy but his active assistance.

There were certain things that Sir Thomas White a<ked you find that I
wish to refer to a moment. He asked you to make a finding as to this file.
Of course we have made no charges as to any impropriety as to this file, and
personally I do not believe that any existed, but if it is necessary to make any
finding as to that I have no objection.

He asked further for a finding us to his acceptance of a retainer or fee of
81,500 for advice given to the bank upon the 13th of August. That is a matter
we did not bring up, one there is no charge made about. He makes no complaint
against us but his complaint is about remarks that have been made in the news-
papers. As far as that matter is concerned I have expressed no opinion and do
not desire to express any, and it is a thing I do not think your lordship should
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make any finding on whatsoever. Public men are always liable to criticism,
Sir Thomas White seems to be naturally, and probably a little more than
ordinarily, sensitive. He says he has been maligned by the newspapers through-
out this country, although he says three quarters of them are in his favour,
which surely ought to be sufficient to satisfy any public man. Anyway as
your lordship has been a public man you know that it is one of the penalties,
or perhaps the perquisites of public life, to receive newspaper criticism, it is
not a thing that public men ought to worry over to ask your lordship to make
any finding upon. It is only one of the thousand petty ills that flesh is heir to.

I quite agree with his argument that*he was not only not compellable but
that he should not produce the advice that he gave the Directors of this Bank.
I am quite satisfied that the advice would be honest and good advice, but it
appears that the bank did not follow it because it has been decided in our On-
tario Courts in the Central Bank case, Wells & McMurchy, that the deposits
taken by a bank after they knew they would have to suspend payment were
fraudulently taken, so that this bank went on from Monday the 13th to Friday
the 17th taking additional deposits, took some $2,800 from my friend Mr. Lee
about an hour before the bank closed, these moneys were all fraudulently taken,
and I am sure your lordship will have a good deal of sympathy for Mr. Lee owing
to the way he has been treated, I think he is deserving even as much sympathy
as my friend Sir Thomas White is by reason of the newspaper criticism he has
received.

Sir Thomas gave a good deal of attention to matters of law, matters which
seemed to me not to require any authoritics to support them, just like the ques-
tion of giving in evidence the advice he gave his clients, it required no authority
for your lordship to understand that simple proposition of law. When it comes
down to the question of jurisdiction I agree with what my learned friend Mr.
Lafleur and my learned friend Mr. Symington have said. Sir Thomaus devoted
a great deal of time to show that I was wrong in the first place when I said that
the Crown and the Ministers of the Crown were not compellable, that the word
“must” was not properly applicable to them. The moment he had entirely
establiched and satisfied himself about that he showed that the Ministers were
not accountable to any Court except Parliament. That is simply the principle
I stated in the first instance, that the Minister acting as a Minister is not
accountable to any Court. That has been decided in England more than 100
years ago. I do not remember the name of the case, but when the matter came
up the Court refused to hear the Minister, refused to take his explanation, said
the matter was disposed of entirely, he was not responsible to the Court for the -
advice he gave to the Crown or for the Crown’s prerogative as long as he was
within the law. The fact that the Bank Act says.“shall” in a number of cases,
merely Ministerial acts where the Minister is simply persona designata and in
every case where “shall” is used would be liable because the Minister when he
breaks the law is liable just as anyone else, but when acting as the Minister of
the Crown in the -exercise of the Royal prerogative he certainly is not account-
able to anyone.

At the same time however, the Minister of the Crown is subjeét to eriticism;
every newspaper in the land and every subject of His Majesty has not the right
but the privilege of criticising the Ministers of the Crown for everything they
do. If your lordship is disposed to make an criticism or give any opinion as to
the advisability or wisdom of any action the Minister took I think you have
the same right, not only as Commissioner, but, as citizen to express such eriticism
as you may think proper. And there is precedent in that case of the Farmers
Bank, Sir William Meredith expressed his views with reference to the action
that ought to have been taken by the, Right Hon. Mr. Fielding in connection
with the issue of the Charter or certificate to that bank. In fact if Sir Thomas
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should get a judgment that would take away our right of criticism of Ministers
of the Crown, he would take all the fun out of politics and a large proportion
of the pleasure of His Majesty’s subjects.

Sir Thomas gave a very learned discussion on the impossibility of coming
to any conclusion as to past events. He defined very fully “retrospective
imagination.” In that respect I say his opinion is contrary to the opinion of the
ages. The general opinion is that history written at the moment is not as
relable as history written years afterward when passions have died out and one
is able to look upon the matters in question with a calm and judicial mind. If
Sir Thomas White's view about that is correct then the people who have had the
greatest retrospective imagination in modern times would be men like Gibbon,
vet Gibbon wrote a better history of Rome than any contemporary did; or
Motley, who wrote a better history of the Dutch Republic than any Dutchman
of the period; or Macaulay or Greene in writing their histories, yet they wrote
far better histories than contemporaries could have done. And I think that on
investigating this matter your lordship will have sufficient of that kind of
retrospective or historical imagination to enable you to come to a fairly truthful
conclusion on the questions submitted to you.

Now I think Sir Thomas misconceived the purpose of this investigation.
He seemed to be obsessed with the ides that it was a personal attack upon
himself. We are representing 60,000 depositors, all of whom have suffered
materially, and many thousands of whom have suffered and will suffer far more
than Sir Thomas White can possibly suffer in connection with this investigation;
and I think we may be excused for not altogether agreeing with him. I want to
say that in drawing the petition and supporting the petition before your lordship
I have endeavoured as far as was possible to cast no personal reflections upon
any man. If my leurned friend Mr. Lafleur thought I was too hard upon Sir
Thomas White, Sir Thomas did not think so himself, as he stated in his argument
and stated to me personally that I had treated him absolutely fairly. I feel
that I have retrospective imagination enough to visualize the condition that Sir
Thomaus was in at that time almost better than he can do it himself, as I think an
outsider, an independent party, can give a better history and interpret better the
minds of people who were engaged at a particular period in particular events
than the people can themselves, becuuse their passions and jnterests and feelings
are so engrossed that they cannot take a judicial attitude.

Sir Thomas was very eloquent as to what would have happened if he had
closed the bank, it would have been the greatest sacrilege that had ever occurred
since the days of Martin Luther. That I think was a rather extreme view, many
crimes have been committed since those by Martin Luther if he committed any.
Then Sir Thomas turned around and said there was absolutely no dunger of my
closing the bank, I would not have allowed it to fail under any circumstances,
I would have had another bank take it over, and I know I could. Then he went
on to emphasize that still further by the beautiful simile of an exploratory
operation, how, if he had closed the Home Bank, he would have been in the
same position as a doctor if an action had been brought against him for not
killing & man at the proper time to prevent him from doing damage afterward.
I hardly think that is applicable. Although Sir Thomas seemed to think differ-
ently, I think it is a proper thing if the Minister finds that a bank is on the eve
of insolvency, is no longer to be trusted with the deposits of the public, is in
such a condition that if the public knew or had an inkling of the facts they would
cease to deposit their money in it, it is not only a proper thing to kill that bank,
but, whether it is his compellable duty or not, it is his political duty to exercise
the trust that is imposed upon him in the exercise of the royal prerogative to
stop that bank; put an end to it.

Then the argument that an inspection under Section 56A would by virtue
of the inspection itself have brought about the failure of the bank, which might

~
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have been disastrous, of course is not supported by the evidence. I agree
entirely with what my learned friend Mr. Lufleur said about that. He speaks
about an inspection that would have been advertised, would be known, but the
Bankers Association, whom he was going to ask at one time to name a man to
make the inspection could easily have taken such measures as would have
enabled that to be done quite secretly, there was no obligation on the part of the
Minister to have the public-or the employees of the bank know for what purpose
the man was there, they might think it was for the purpose of another bank
taking it over, far more likely than anything else. Mr. Edwards, Mr. Clarkson
and Mr. Machaffie have all shown that such an investigation could have been
made without any danger to the bank. ‘

We all agree that.a terrible mistake was made when an investigation was
not ordered at that time. If it had been made Sir Thomas White admits, and we
all do, that the truth, or a great portion of the truth, would have been disclosed,
conditions would have been brought to light either in 1916 or 1918 which would
have rendered it apparent that the bank should not be permitted to continue in
business; and if thut investigation had been made and those conditions discovered
the loss to the depositors would have been prevented.

Now Mr. Lafleur and Mr. Symington have gone over so much of the evidence
that I need only touch a few points that they have overlooked. With a great
deal of what they have said I agree, although I think they did not take the
matter as seriously as myself, because Mr. Lee and I have been right up against
a turbulent crowd of depositors, and we succeeded at the first big meeting of
these depositors when every branch except one was represented, we succeeded
with a great deal of difficulty in getting the depositors to consent to take this
matter up as we have done, controlling that body of depositors, all of whom
felt sore and many of whom had extreme views, preventing them from creating
an amount of trouble in this country in connection with its banking institutions
and the general credit and business of the country which would have been very
disastrous. We have been up against that all the time and up to the present
have succeeded in controlling them, because as I have stated before the banking
and commercial and industrial interests of this country are so linked together,
the banks being the organizers and distributors of credit, the heart’s blood of
our industrial system, that anything that affects the credit of the banks so affects
the business of the country that if even ten per cent of the depositors were to
withdraw their money the banks would have so much less to carry on the indus-
trial and commercial and agricultural interests of the country that a panic
would result. So as business men we felt that it was of the greatest importance
that anything of that kind should be checked. Our Committee did not succeed
absolutely in checking it, there was one run on one bank, but there would have
been many if it had not been for the efforts we made.

Another thing Sir Thomas White said was that if he had the conclusion to
call in the Bankers’ Association it would have been giving this bank into the
hands of its rivals who would have been interested in wrecking it. I have not
that belief about the Canadian Bankers’ Association. Sir Thomas seems to have
been so obsessed with the idea that he must by all means establish in your
lordship’s mind, and through you inethe mind of the country, that he was abso-
lutely inviolable, that he put up case after case which will not stand even on
its own feet. I am sure that the Bankers’ Association would act on a different
principle altogether. They would be interested in saving a bank, not in wrecking
it. They would be like the Disciplinary Committees of the various Law Socie-
ties or the Medical Societies, no person ever questions that they treat every
case with the utmost sympathy, and only in extreme cases do they impose the
penalties which they are authorized to impose by law. The Bankers’ Associa-
tion has been organized and authorized by Parliament for that very purpose, it
‘was the belief of Parliament that the Association would treat banking difficulties
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that came before them fairly and sympathetically and in the best interests of
the bank that was in difficulties, not trying to crush out a rival.

Sir Thomas White asked you to make a lot of findings; (1) Honest dealing.
(2) Faithful performance of duty. (3) Diligence. (4) Sound judgment.
(5) Tremendous kindness. (6) That he does not regard himself as capable
of saying what he should have done if war conditions had not existed. I
think it is not necessary for your lordship to make findings on questions of
that kind. We are not making any attack on Sir Thomas White personally.
Notwithstanding his anxiety I think his reputation will stand anything we have
said, certainly anything I have said, and as far as my friend Mr. Lee is concerned
he is quite able to take care of himself.

Now we come to the question that your lordship had to answer, which is
the important thing; and as I have gone very carefully over the exhibits, and
my learned friend over the evidence, before, I do not intend to bother you
with saying very much. Of course the first question, representations were
made. You are asked what those representations were, and Mr. Symington
had stated fairly fully what they were, I do not want to repeat. But I would
like to add this further; the representations stated that an officer of the bank
had been suspended for refusing to sign the monthly returns, indicating in that
way that the monthly returns sent to the Government and by the Government
published for the use of the public were false. They also stated that these
returns showed that there were no call loans or current loans outside of Canada,
and that this Prudential loan being a direct loan on the bonds of the New
Orleans Railway were outside of Cenuda. They showed clearly that the re-
turns being made to the Government were false, in carrying all these disputed
accounts and frozen accounts at their face value on the books and in the returns.
Now I pass over the three accounts that have been particularly mentioned
and take the schedule to Mr. Adair’s report, which showed that they were
carrying at their full face value in the Toronto office accounts which were
not properly secured and certain accounts, for instance one for $19,000 or
$20,000 of a concern that was in liquidation from which not more than 85,000
would be recovered, yet it was carried and reported to the Government as good
for the full amount. I think it was the Canadian Debenture Association
(I have no copy of that schedule because it was not printed), where a large
amount was carried as a loan when as a matter of fact it was the ownership
of stock by the bank which had been purchased in the name of the Manager
but which the bank had financed, it was not a loan at all. Representations
will show, not in the original representation but the subsequent correspondence,
Exhibit No. 53, that Mr. Barnard had stated,—and he was a Director of the
bank at that time,—that he was not liable at_all but was merely an agent for
the bank in the purchase of this stock, and Mr. Edwards finds that to have
been the case, it was just ownership by the bank of 2622 shares of its own
stock. Mr. Edwards has worked out Mr. Adair’s report and shows that on
items set forth in that report there was a loss of about. $700,000 at that time.

These all show that the bank was continually making false returns to the
Government, so I will ask you to add that to what Mr. Symington has said
about what theze representations showed. »

The second question is whether, if such representations were made, a state
of affairs was revealed concerning the condition of the bank which would have
justified an investigation under the powers conferred upon the Minister by Sec-
+ion 56A. Now as Mr. Lafleur and Mr. Symington have both agreed, and Sir
Thomas White in his evidence, and especially in his cross-examination by Mr.
Lafleur, said that undoubtedly such an investigation was justified, I think it is
entirely unnecessary for me to say anything further; but without any evidence
whatever, any representations coming from the quarter they did and being of
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such a serious nature, your lordship will bave no hesitation in caying that if
ever an investigution was justified under Section 56A it was in this case.

Then the third question, what action if any was taken by the then Minister
of Finance upon such representations as may have been; well he got a report
from the management under Section 113 of the Act, that is he got certain state-
ments. He did not get any report under Section 56A from anybody, he asked
for one from Mr. Jones and afterward withdrew his request as he states in his
evidence, he never made Mr. Jones his auditor under Section 56A, he was never
paid and the only return he got from him was a copy of the ledger page of the
Frost account.

All the rest of the correspondence back and forward between Sir Thomas
White and Mr. Lash and Mr. Fisher and Mr. Crerar is not doing anything under
the Bank Act, it is merely preliminary correspondence in order that he might
finally make up his mind whether he would do anything or not. He finally
made up his mind, as Mr. Symington has said, that he would stay his hand for
the present. That is the last letter he wrote, so that is what he did, owing to
representations made to him by Mr. Lash and Mr. Haney. Thut was certainly
a great mistake, that was the mistake which has brought about the terrible dis-
aster which has occurred. We are not saying for 4 moment that Sir Thomas
White did not act in good faith, we are not questioning his honesty or integrity
in the matter, but we do question the propriety, not from a legal point of view
because we admit his di~cretion, he might no matter what facts were stated, no
matter how clearly it was proved that the bank was absolutely insolvent, he
might refuse to investigate and we would be helpless from the legal point of
view. But from a political point of view he would no doubt be disposed of.

Now it was very unfortunate that an investigation under 56A was not made,
that is that an independent investigation was not made. It would not have
been difficult, even a very small amount of information, such as the way the
dividends were being paid, the written up interest on dead accounts in 1915 was
$116,000 more than the total alleged profits of the bank. In 1916—which of
course he could not have investigated at that time—he could have found out
very shortly afterward however, that the same condition existed.

He did take the assurance from Mr. Lash thut no further interest would
be added to the Frost or New Orleans accounts, or paid in dividends from them.
He also took the assurance that a thorough inside investigation would be made
by Mr. Haney and Mr. Machaffie. He says that Haney and Machaffie never
promised him any report, but if he took an assurance from them that they would
make a thorough investigation was it not a reasonable and natural inference
that he expected a report of that investigation? What value from a public point
of view or for determining*what action he would take in the future or other-
wise? He says “I will stay my hand for the present, leaving it open for myself
to take whatever action I think right in the public interest in the future.” What
value for determining what action he would tuke would an inside investigation
have that was never to be reported to him? I submit that assurance was that
an inside investigation should be had and a full and complete report made to
him.

He also took a further assurance that all important business transactions
should be under the control of Mr. Haney and: the Western Directors. Then
he left it. There was a letter a couple of months afterwards from Mr. Haney
and a reply which is of no importance. He left the matter and paid absolutely
no attention to it for two years and five months. He says he felt as great a
responsibility toward the public in the exercise of his duties as would a counsel
towards his client. What junior clerk in a law office would allow even,a com-
paratively small matter-that had been entrusted to his care to lie dormant for
nearly two and a half years without any investigation?

79476—4,
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Now I have kvown Sir Thom: s Wait - intim. t'y and for a leng tim., and
I have a great deal of cveard cnd rencer Do Lin, cad wndes griing vy eireum-
stanee- I could not unlirstanl 8 Thom: Waite doing thif, Peccuse e is a
carcful mon and a dilivent man ¢0d an henes mcn, aal evorythiry T eould say
in his favour I would ~ay, und he F... heen kind «asugh t9 < v « me niee tling-
about me; and I know ¢ that in 1913 ju-t before the wer, when there was
trouble with a number of Vie in urance cotpinies in Toronty, hov promptly
and efficiently he acted In the o« Caises bevnse T had tic n'emsgre of @0 <isting hin
to save une institut 'on: but Sir Thuomas Weite toed to toke toe much barden on
hiz own zhoulders. He road fromn L ook core tomt the terrible conditions
that exi-ted during the war. Now I ¢ prove of cvery good wird of that, and
these of uv who hud sons on the figiting line Lnow bow we fGt anl “now the
terrible -train thot it woo, and I ¢ m quit» eppr. ~tate his Hurden, in fact T om
not arguing. I am talking frem swlat T 7 o1 to b the ub=olute t.uth bevond a
question, that N Thomas Whits was <o overlow'cd an’ -0 engros-ed with war
work for thet two years and fi.o mow "<, that he forzct avout t' Home Bank,
and I don’t blume him ¢t a1 proendiy. He ade “te ', in cpswer to the ques-
tion: your lord<lip asked lam. taat the war ~idtust'on w < u fuctor, a' hough
he vu~ not con~cienr. of whet fc 4 it mivh: h: ve had upon his mind, if anv.
I think that ix about the effcet of it, «»d I adm.t i< minliness w s yina that he

lhes no exevse ¢ all, but re «cives the wlole tur-lon upen his shoulders; vet 1
think we have t roeceate the situati Dy aronrl hive ond we ean better toll w il
influenced Lis mind ant vout o0 o ed Vi mind during that rorie U withou!
applying uny 00 maiet retrospee v imesineeon. to ¢ me to a conciu-ion & to
the real ~tatc of affairs.

When tlis matter ciane up he pobli vl the idorview wlich Appeis on
page 322 and 324 of the evidencs, in v1uh T w Ty ~trengly emphe are 1 war
conditions, and the faet thaet e could 10t pos dbly during that per'od permit a
bank to fi1l, and that he feared he pufting fa of an au litor would equse tke bank
to fail. Now he reroms to our petition, but we jut thok it w,rd for word fro
his stutement, and he i~ rexporsiowe for the* “tetement and we give Lo eredit
for it. Thal mus' be teken with efermce to his Sictem ot ac to war condi-
© tions, that under tie war conditions that cxisted peos'e werne very nervou ., and
that owing to war condition- he coull not posain'y permit o bank to fil and
that he thought pitting ‘n an our~ie cuditor nesil buve it (Feet: that i
not 1is own judgment, but the julgment f Mr. 1 ey, wiich finu .y N Lish
adoped aguinst his own opinion that e anphasiscl <o stzongly *n his letter of
the 29¢th February, and he finally yielded to Mr. La-h apd Mr, He v, viel de 1
to their fear that an inve-tiga'or migut can e a run whien would be i astrous
at that period.

Now be has exvre-xc1 a great dead more trong’y ian T eon'd the areat
stre-s he wus under during that neriod; and surely, like the Government, human
life and human capacity hus got ~ome limitations, e s on to ~tete how
he was working eighteen hours a dey. In hix croument fe tells y e that he could
not sleep at night, and how <ome time w@f*erward< e had a nervou- hreakdown
and how it hus destroyed his capecity for work for ten yers of Wis hife. We
have got to give bim the eredit fur 1l thet. Now wunder ordinary eireum stances
Sir Thomus W aite never would have neglected the H oo Bunk. e never would
have allowed it to rest for two yeurs and a " If; e e ver woul! hve lot it drop
at all without g tting indlependont informativin upon which he ¢ uld re'y, T feel
that 80 :t}"ongl,v })C(‘ause I know wk:t his ae’ioin was in connection wit! other
financial institut‘on<. where he would not allow tny such leeway at ail, and
where he was presscd for leeway by some of the p op'e who he regards so Laghly
now. -
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Sa T think vour lerd:hip must find, if you expre : eny opinicn upon that,
that under the cireumstance~ an inve tigation wos justied. But before I erme
to that let me < v *hi« further, that + + "¢ Sir Thomas ~2ys Le did vot like these
aecounts end he thought there would Le Lirge marginal losses upon them, and
while VMr. Aduir shows taat trere would be lurge 1o es upon a great many other
&eounts, they *ook month after month “wlowing this corresnondenee, returns
from the banl, and we know 5.+ in these rcturas there was no allowance made
for depreriz tion until 1918, Tt "ak it wa —1I am not sure aiout that date—and
no allowance mede for these Lad debts, yvet thev took month after monih and
publi-hed rcturns whieh *nfirmation in the haads of the Department showed to
be false.

Now when charxes of ) -crivw a natare are madle, T think your lordship
wil’ find that an inve figation i: ju-tificd. T think you wil' not find that corres-
pondence with the director: of 4he lank, and yiclding to the pressure of the
directors not to muke wa ‘nvest"gation, wes the proper thing to do.  If you were
to find that, I t..nk it woul! i~ ov confi'ence in banking institutions to a
very great cvtent; and detrov conft ionee in the Government’s administration
of the Bank Act. {

Human powers are Dinitad, and T believe Sir Taomas White, a+ I ~aid in
my examination, that 1 wondered Le got the time eve to write the letters that
he did, ¢ nd berond que-tion if ic had not been for the terrible pres.ure of the
wor and tte overwork that te we o under, would “ave ziven this a much more
thorough examination and investigation than he did.

Ju-t anotler point I want to refer to as to the examinztion he made of
thuse 43 exbibits, wnich cover alout 63 pages. The subsequent correspondence
<hows *het he never read them. 1 do not blame him for that, because he had
not the time. In all the subsequent corrcspondence, he only refers to the
threc aceonnt- | the Prudential, the Pellatt and the Irost; he never mentions
in his ~ubsequert ecrrc pendence the Bacnard aceoant, which is referred to
by a :rpuarate ,ne. randum, and which was subcequently referred to in Mr.
Fisher’s let-er. Extibit: 52 and 53  He never mentions it at all. He never
mentions the various accounts referred to in Mr. Adair’s report. The reason-
tble explenation is that he hal not time, and that no men in his position, no
matter how wiligent and how »reit he wight be, had time to do all the work
Fe had to do ¢+ "mat time, and to give this matter proper attortion.

Thercfore as to question 3 your lord <hip will an swer that he obtained le Iger
statements of three necounts under section 113 of the Bank Act. That he had
a great deal ol corrc. pondenee as to whether Le would or would not have &n
invest'gation urder section 56\ »f the Bdnk Act, and tas* finally he determ®ned
not to iave any investigzation but to stuy his hand for the present.

Is not that fiic thu! thet i3 what he did? I ask my lcarned friends? T hike
to be abeolutely fuli, and T would ke my learned friends to agree with me
about that; but is not that exact'y what he did? The correspondence with
Lash was no inve-tigetion, and the corre-pendence with Teler was no investi-
gation, and the correspendence with Mr. Crerar. And he withdrew as he said,
his request for an investigation by Mr. Jones! he ncver employed him and
never pald him apvthing.  So thut outside of obtuining a report under secfion
113 of the Bank Act, F¢ made no investigation ut all but he had a great deal
of correspsnlence as to whether he would or would rot, and the result of the
correspondence wus that he decided not to have one wt that time, but to stay
Jus hand pending an in:ide investigation Ly Mr. Haney and Mr. Machaffie, the
report of which Le never veceive 1 and never ¢ sked for. I am not blaming him
at all. He was doing aret and good work all the time, more than any ordinary
man could have done, and more thun he should Lave been required to do.
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Then question 4, what. effect would an audit under section 56A of the Bank
Act, if made in 1915, 1916 and 1918, have had upon the conduct of the affairs
of the said bank, upon the position of the present depositors.

Well, both Mr. Lafleur and Mr. Symington agree with me that such an
investigation would have found out-the true state and would have found out
that the bank could not go on. I think Mr. Fdwards’ evidence is the hest
evidence as to that, because he has made a special study of tnc point for the
purpose of finding out what the result wou'd have been. He has given hi~
attention to that and we all know he is one of the very ablest and most impartial
auditors in Canada.

I may say that our Committce were considering in the first place the
retaining of an accountant to make an investigation for us, but we were so
poor, and when we learned that Mr. Edwards had been appointed by the Gov-
ernment we all felt entirely satisfied that no matter by whom he was appointed
his investigation would be fair to the best of his ability, and would be eble,
and it was entirely unnecessary for us to employ an sccountant and pay large
fees, which we would have to endecavour to collect from such of the depositors
as were willing to contribute in order to liwve any further investigation.

Now his investigation shows that in 1916 there was a loss of $3,370.000,
which would have disposed of the bank’s capital and rescrve and about a million
dollars additional. Probably if the bank were liquidated ut t'ut time, and
with the double Hability, there' would have been enough to pay the depusitors
in full. Now that is the very best evidence we have, and Mr. Edwards could
not, I suppose ahsolutely free his mind from the conditions that ex’=t at the
present time, and from the history of the transuetion. But he no doubt did
the very best he could, and the very best any man could, to make a true
estimate of what an independent auditor would have found if ke had audited
the bank at that time. Then as to the position in 1918, I agree with my
learned friend Mr. Symington that the los-es that occurred betwecn 1916 and
1918 were probablv not very grcat, except the amounts that had been puid
out in dividends, which were not, earned and which were clearly lost, and auch
losses as the bank actually made, in operating, which are shown by Mr. Clark-
son’s evidence.

At pages 270 and following, Mr. Clarkson’s evidence schows the losses
which were made from yeur to year, and these can he checked up and will
show the situation of the bank in 1918. Now in 1918 war conditions still
existed, and under ordinary circumstances, if war conditions did not exist,
you can hardly understand how the Minister, when these churges were maude
by Mr. Machaffie, took no other steps thun to ack for a report from the presi-
dent of the bank and the bank’s counscl. He asked for no independent evi-
dence. Now Sir William Meredith, in the Farmers’ Bank ca-e, has emphasized
that when charges are made against people, to tale the word of a mun against
whom a charge is made and dicpose of it without any furt’r inve-tigation,
is wrong. In the Farmers’ Bank case which has been cited to vou by Mr.
Lafleur, the party who made the complaint withdrew them. Ti.ut was thought
to be no reason why they should not be investigated.

The unswer to question 4 then would be that an audit would Lave found
out the true state of the bank, and would have shown that the bank in 1916
was insolvent and that if liquidated at that time, with a rca~onable recovery
for the double liability, the depositors weuld have been paid in full.

Now in 1918, the answer would be I <hould submit, thet it was incolvent
to a little greater extent, but that there still would have been enough to have
paid the depositors in full, Yaking into consideration the doubie liability, which
would be $1,946,000, if all were recovered; if sixty per cent were recovered,
there would have been enough; and I believe the recovery in ihe various banks
that have failed has run up to about eighty per cent, so that there would have
been enough to have paid the depositors in full.
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Question 5 is much the ~ame a~ question 4, and what I have stated with
reference to question 4 is al~o applicable to question 5.

I submit that all the-e matters have been covered, and your lord:hip
having given the matter the most careful attention, will be able to answer
all these questions without serious difficulty.

Then as to any opinions that your lordship may express, I think your
lordship should, from an historical point of view, and using the calm judgment
of to-day, with reference to the affairs of eight years ago, which'is a better
judgment than the judgment that could have been formed at the time, the
whole philosophy of history has established that, that you will visnalize the
period, und that you will find the true xituation. Sir Thomas Wlite’s whole
evidence, and cspecially his argument the other day, shows it. In his evidencr
he says, in answer to my question, that his head, from the bascment to tnc
attic was filled with the war and its problems, and that the war questions
were the dominating things in his mind during the whote period. I think you
will visualize the situation that he was in, and I believe in the regular sequenco
of cau-e and effect. The effect is clear in this case, that Sir Thomas White
did not get the information that he ought to have got. There is a cause for
that:.and the cause for that is that he was working eightcen hours a duay,
that he was overworked, and overpowered, and over-engrossed. I don’t mean
to say engrossed to too great an extent, or more than wus required by the war
problems, but too great an extent to give the consideration to the Home Bank
that it required. His time was sufficicntly occupied as Finance Minister with
war financing, and yet he wuas acting Premier at that time alsn. But public
opinion in this country, as Sir Thom:us White has himself agreed, would never
be satisfied that a Minister of Finance, under ordinary ecircumstances, did his
duty, if he had charges so serious as these laid before him and satisfictt him<elf
with the answers of the bank officers only. Sir William Meredith, under cir-
cumstances that were not strenuous like these, =0 held in the Farmer<s’ Bank
case. Therefore, as 1 say, there is causc and effect in this case. The effect 1=
that he did not obtain any independent investigation whatcver. The sccond
effect was that he forgot about the matter for*two years and a half. The
cause was his engrossment on account of the terrible situation of the country
at that time; T will ask your lordship to visualize that and to express a full
and complete opinion on that point and recognize the fact that yvou can better
determine the state of Sir Thomas- White’s mird at that time than he ean
himself. He savs at the close of his argument: “ T do not regard myself cap-
able of saying what I should have done,” considering the stress that he was
under.

T think it would be a good thing if an opinion were expressed by your lord-
ship that when serious charges are made egainst a bank or against any other
financial institution, the only kind of an investigation that ix real and reliahle
is one by a per<on who is independent of the Board or management of the Banl:.

Your lordship might al<o express an opinion, as some evidence has been
given, as to the effect of this. disaster on so many people. Sir Thomas Whte
<ays it is a disaster which is just as much deserving of consideration as one
caused by a voleano or a conflagration would be: that the Home Bank wus
just as truly blown up by fraud and deceit as a physical structure might have
been blown up by dynamite.

One other point. My learned friend Mr. Symington seems to have got a
letter which says that there is no precedent in England for any compenzation
being made to bank depositors of a ruined bank. There is however, one pre-
cedent and I have obtained a copy of the English Hansard in which it i
reported. The Parliamentary Debate< of Tuesday, 12th Dceember, 1922.  The
ca<e is McGrigor’s Bank. The Government could not have been held liable
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on any evidence wlatever in that e+ but to -linw how careful the Govern-
ment of Britein 1+ that people <Vl not ~uffer from anvtling with which the
Government s even remetoly a ociatel) this action was #.ken. During the
time of the war ¢very offiver was ntific ! that he could either he paid dircetly
by the War Office or throush any bank thut he,might appoint as his agent.
A great many ol the offivers, prot o’y - the maderity of them, preferred to be
paid througi a bank, a~ a bank cwull leok after supplying their fomilies and
could <end them any money they wanted, if thev wantel any, and dispose of
the re-t aceording to dirce* on. whi-h the War Office eould not do.  MeGrigor's
Bank was one of the bank- whicl o grces number of officers Fad appointed ¢«
their agent. T mev say that tae officers voere all rotified that the Government
took no re-porsipliity as to the eotion o0 olveney of the-o agents. But the
result of it was that the o”cers who bl cppointed MeGrigor's Bank - their
agent, left their deposits with the bunk, ind ¢+ ¢ furt of the Government using
MeGrigor’s bank a< on- of the :gent- for the payment of officors, guve the
bink a ecrtain amount of pre-tige; the fact that the Government had not
refu-ad to recognize at; an'l the v ult wa. thet while the Government (lenied
all liability, and qu*e proprrly <o, 1wy brought in a bill and pas<ed it, paying
the depositors of MeGrigir's Bazk fi'ty ccnts on the dollar.

Mr. SyaNeron: Not peyine tho dopositor-.

Mr. MeLavcninin: Paving a ' the depositors.

Mr. Svarsaron: O noy they pal the officrs, whose money had been
put. there by Lo Gov rnnvent, ot 9ir agewr< “or distribution. Purely the
army officer: and thoir wives,

Mr. Laruitg: The werds are thcze:

“The estimate provides for the relief f cortain :ufferers by the
f4ilure of Mescr< MeGrigzor’s Bank, who were Arov agents and banker-.
I' is proposed to muhe an ex gratia poyme t tows ds the Tosos of Army
officers end other. whe ¢ conmection withy the bank oecurre d through their
connection withh the firm - Army wents, and the v requived 1o pay
a 10s: dividend te ~u- cwtenors over and above what is received by
the liquidation of the a- ¢t 1v the Offcia! Recciver, i+ c-timated to
amount, with the cots of di +:.ution, to £340,000.”

Mr. Symevgron: Toreeo g bttie facsher, Mro MeLeaghling end T am sutis-
fied, it was only the Arn: people who got 2lwir moency.

Mr. McLaveruin: All perties who were connected with tae firm as Army
agents, or were conneeted with the bank o~ Army gpent ¢

Of course, Pur'tament is not bound by any precedent, but T oay suv T am
not asking your lord:hip to walie anv ccorsmendation as to what the Ciovern-
ment should do, =0 far as what Bu. ti ;7 <" ould bring in or wh.at compensation
they should give. T Jo not think t':t is submitted to the Cominis-ioner, and
that is a matter of the respon-ibility of Minist +:. I do not think it is con-
stitutional for the Minister to rely on your opimon or rveport ¢4 to his policy.
The Government submi:< the e tter to you to find tle facts then on the frets
they will frame the o'y and he re-ponsible to Parliument for that poliey.
They do not wxk you to frav e or sugge t a poliry to them. Am I right about
that?

His Lorpsuip: That <ce o= to be the vroxt e omable ennstruction.

Mr. McLataauin: I think T e right a”.out that, I submit your lordshi
ha= had the mt er very fully st before you, and we probably extended it much
more fully if the mutter had ‘ot been geing furher than your lordship; we
understood thut this evilence was bemg printed for the benefit of members of
Parliameut and of ‘he Brubing and Commic+¢ Comnuttee, and for that reason
we thought it wise and proper to put everythivg in,
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I thank your lords<hip for your very excceding « wurtesy and patience during
this investigation; and I &m sure your I nd:Lip knowing that we de Jdre to obtain
such relicf as the Government and Parliamoent determine *o give us, ot as early
a date as possible, wil' give 1 s an interim report at your carl’est convenience. I
am zure I do not need to say i1y ‘*hing about that.

Mr. Lee: Will your lordsLip beer with me for a couple of minutes? T had
not intended to reply, kad it not been for the remaris which my learned friend
of the Government Coun~cl, M Lafcur drew tu your lordship’« attention.

I might point out to your lordsnip that when the petition of the depositors
wus presented certain allegations were theve made, and there were certain repre-
sentations made to the depositors, and w'en the Order in Cuuncil was drawn it
was restricted to certain thinzs; but when that was exte nded, I might point out
that the Government was prepared to have the fullest possible investigation
made and to authorize the Coumis<ion to inve slige te the affairs of the Bank
from the issue of it~ charter down to the dutc of 1ts fa'lure.

“The Committee of the Privy Couneil therefore advise that tue
powers of the Clmwmi<iouer under the <wid Order in Council be not
limited to tlie spicitic vears 1915, 1916 and 1918 ceferred to in the peti-
tiun of the depositors, bur should extend to o ‘nvestigation of the affairs
of the =aid bark during the whole intes sl Detwe en the issue of the bank's
charter and the falure of the <aid bank, including any repre<entations
made to the Governmeut of the day as to it~ condition, any action taken
by way of the Ministers of Finance upon such representations us may
have been made, and the effect on the pusition of the depositors of any
audit under section 56A o1 the Bank Act if mude at any time in conse-
quence of such representations<” .

Now what I say In answer to the leurned Couns ol i« this, my lord: that
therefore this investigation being a wice free, open, investigntion as the Govern-
went desired, «nd as the Order in Council contemplate 1, it cectainly was within
the scope of Coun<cl to muke reference to and make deductions from the fucts
and the circumstances as he saw fit Lere, so lung ws he did thosc in a reasonable
way. And so far a~ that is concerned, my lord, while T am quite aware of what
my learned friend Mr. Lafleur said regarding tie matter of compensation to these
depositors, I beg to ~ay to your lordship that in any refcrences I made to Sir
Thomas White, or to Sir Henry Drayton or to Mr. Fielding, thot I have shown
all througl. my addre~s that I v-as not quarrclling with these gentlemen so much
us with the systemn of the Finunce Depurtient by whicn a bank could be wrecked
under the circumstances as they are disciosed to your lord-hip and so nothing
should go out from this Commi~ inn that 1 rm attaciking Sir T)omas White, or
Sir Henry Drayton, or Mr. Fi lding but T am attacking the Finance Depart-
ment of this country, represented by Sir Thomas Wlhite, represented by Sir
Henry Drayton. und represented by Mr. Tielding during the time that they were
presiding over this Department.

Now 8ir Thomas White and all of the o gentlemen «re just as much the
servants of the prople as T am the scrvant of my clients, and it is their duty,
and the duty of the Department, to look curefully over the matters of banking
in this country, and it wa~ in that capacity that 1 was presenting to your lord-
ship my urgument regeeding the financiul sy~tem and the Finunce Depurtment
represented by these gentlemen. '

Now so far as we are coneerned, my lord, Sir Thom:is White has asked you
to give him a certificate of his hone ty in this matter. We have never ques-
tioned Sir Thomas White’s hone sty. The deporitors of this bank have never
questioncd it. And we have never que-tioned particularly his diligence. But
we have questioned that that di'igence, which he »o carcfully carried out during
certain periods of the war, did not result in anything; and we have questioned

-
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the diligence that took place afterwards by his successors; and that i< all that
we were a<king when wo presented this petition.

1 desire alsv to thank vour lord-hip for your kind courtesv and the great
patience with which you have li-tencd to the depu-itors’ vase.

His Lorpsmip: Gentlemen, ii that eoncludes the argunent on this branch
of the case, it will be taken under consideration.

When shall we reassemble?

Mr. Larttr: Under the eircunstance that your lordship will de-Tre some
time for deliberation?

His Loxpsuip: Yes.

Mr. Larrrer: I suppose the only kind of adjournment we can tuke will be
sine die, to reassemble at the call of your lordsbip through the ~ceretary.

His Lokpsuip: Yes, the Commi-~ion will adjourn, subject to call through
the secretary. Notice will be given to you, gentlemen, when the work will he
resumed.

Proceedings stand adjourned at 4.35 p.m. Tue~day 20th day of May, 1924,
sine die.



