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This report describes the results of the measurement of quality in decision-making in the Refugee Appeal
Division (RAD).

1.0 Overview

The study reviewed 70 paper appeals out of the 1065 that were finalized between October 1 — December
31, 2022 (assessment period) before the Refugee Appeal Division (RAD). The appeals were randomly
selected in proportion to region, language and outcome. Members with less than 6 months of experience
at the start of the assessment period were excluded from the sample.

The following charts illustrate the sampling makeup:

Regional office’

Western Central Eastern
27% 27% 46%

Language of proceeding

English French
71% 29%

Outcome

Allowed Dismissed
36% 64%

Assessment methodology

This qualitative assessment was performed by an independent reviewer who is the Research Chair in
Administrative Law and Governance at the University of Ottawa, a leading commentator on Canadian
administrative law, and an expert in decision-making in the administrative state. The reviewer examined
all necessary evidentiary and administrative materials on file and assessed these against qualitative
indicators in a checklist developed by the Strategic Planning, Accountability and Reporting (SPAR)
Directorate and approved by the Deputy Chairperson of the RAD (see Annex A). The checklist assesses
twenty-two indicators across three categories:

1. Reasons are complete
2. Reasons are transparent and intelligible
3. Supplementary questions

Eighteen of the indicators were mandatory for assessment, and four were assessed only when
applicable. Each performance indicator is assessed along a 1-3 rating scale and, for supplementary
questions related to SOGIESC cases, a categorical yes-no scale was used.

! The RAD has recently moved to a Team based distribution of files as opposed to regions; this will be reflected in future
quality assessments
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The 1-3 rating scale is as follows:

1=Does not meet expectations: The quality requirement was not met. The evidence showed one
or more key instances where the proceeding or reasons would have markedly benefited had this
requirement been met. There may have been an effort to apply the requirement, but the level of
achievement fell short of expectations.

2=Meets expectations: This is a level of acceptable achievement. On balance, the member
satisfied this quality requirement though there is margin for minor improvement.

3=Exceeds expectations: This is a level of consistent, above-average achievement. The evidence
shows a grasp of the quality requirement and an understanding of its importance to a high-quality
proceeding or decision, as the case may be.

Results are also expressed as a percentage of cases that meet expectations, by obtaining a score of 2.0
or higher.

In addition, as part of Gender Based Analysis Plus (GBA Plus), a second checklist was developed for
cases related to Sexual Orientation, Gender Identity and Expression, and Sex Characteristics
(SOGIESCSC). Within the sample, six cases related to Sexual Orientation, Gender Identity and
Expression (SOGIESC) were further analysed through a particular SOGIESC lens. However, given the
small sample size observations are not generalizable.

Several of the SOGIESC-flagged files did not involve consideration of SOGIESC issues but, rather,
involved appeals that were resolved on procedural grounds that did not require consideration of
SOGIESC issues. In future quality assessments, the assessor recommends that care be taken by the
evaluation team to ensure that SOGIESC-flagged files are not procedural in nature.

To mitigate the inherent limitations of qualitative research, detailed performance indicators were provided
to the reviewer to help focus the assessment. To ensure quality and consistency in the assessment, a
reviewer was selected based on their in-depth knowledge of the IRPA, refugee and immigration matters,
and administrative law. Moreover, a small sample size limits the inferences that may be made about the
broader caseload. Where sample sizes are too small, observations or recommendations may still have
been provided but these are not based on representative findings.

This report aims to provide a perspective to improve the Division’s performance overall. The evaluation
unit provided the statistics found in the table accompanying each result section as well as the information
in 1.0 “Context”. However, the findings in this report, including all strengths, areas for improvement and
recommendations are solely those of the reviewer. Their observations do not lend themselves to firm
conclusions on legal matters such as the correct application of the law, the weighing of the evidence, or
the fairness of the proceedings from a natural justice perspective. Only a court reviewing the case can
arrive at such conclusions.

2.0 Summary of results

The primary performance target for this assessment is for 80% of cases to meet quality standards. The
quality standard is that the case achieves a score of 2.0 or higher in at least 80% of all standard
indicators assessed within that case. This target was achieved with 87% (61 out of 70 cases), meeting
the expectations. In other words, 87% of appeals reviewed either met or exceeded the quality standard.

Where an indicator had many cases that did not meet the target, it is addressed in the reviewer’s
observations following the table (“What we can improve”).
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What we did well

The RAD performed well in the important task of producing reasons for decision that are justifiable,
intelligible and transparent:

¢ Applying legal frameworks accurately (Indicators #1, #3, #4, #10)
e Ensuring clarity and completeness of factual analysis (Indicators #5, #6, #7, #9, #12)

¢ Evidencing commitment to best practices for contemporary administrative tribunal reasons, such
as plain-language communication, issues-based analysis, point-first drafting and writing for the
losing side (Indicators #13, #15, #17, #S1, #S2)

¢ Demonstrating cultural competence and sensitivity to intersectionality (Indicators #11, #S5)

What we can improve

The following areas were identified as areas that could be improved. The assessor made
recommendations that could improve performance on these indicators:

¢ Providing succinct summaries of the basis for decision, in order to enhance the comprehensibility
of Members’ reasons (Indicator #2).

e Encouraging Members to conduct an independent assessment rather than an error-focused
analysis, which will lead to shorter, more focused and more comprehensible decisions, thereby
enhancing public confidence and achieving the RAD’s mission of ensuring finality based on
independent assessment of refugee claims (Indicators #8, #14, #16, #S3).

e Doing more to draft decisions with a trauma-informed practice lens: where there is evidence of
trauma, especially medical evidence, Members should deal with the evidence explicitly and
explain briefly why, or why not, it made a difference to the Member’s analysis (Indicator #S4).

2.1 Reasons are complete

Why measure this

The Supreme Court of Canada has affirmed that justifiability, intelligibility, and transparency are
important hallmarks of a reasonable administrative tribunal decision. Indicators 1 to 12 of this study apply
these principles to the context of IRB decision-making.

Number of Percent of

cases | cases scoring
What was measured: assessed at least 2.0

1. The member applies the correct RAD standard of review.
70 97%

2. The member succinctly summarizes the main issues. 70 36%
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Number of Percent of

cases | cases scoring
What was measured: assessed at least 2.0

3. Where applicable, the member applies the appropriate tests 70 99%
for the admission of new evidence.

4. Where applicable, the member applies the appropriate tests 70 99%
for considering when a hearing is required.

5. The member addresses the positions of all parties, if 70 99%
appropriate.

6. The member identifies the determinative issue(s) and, where

appropriate, writes only on the determinative issue(s). 70 91%
7. The member makes clear, unambiguous findings of fact. 70 90%
8. The member supports findings of fact with clear examples of 70 79%

evidence shown to be probative of these findings.

9. The member addresses parties' evidence that runs contrary .
to the member's decision, and why certain evidence was 70 96%
preferred.

10. The member identifies legislation, regulations, rules,
jurisprudence, Jurisprudential Guides, Chairperson's Guidelines 70 96%
or persuasive decisions where appropriate.

11. The member takes into account social and cultural 37 92%
contextual factors in assessing evidence.

12. The member considers all relevant issues and adequately 70 87%
justifies the outcome of the appeal.

Considerations

Indicator 11 is only assessed if applicable. Remaining indicators are considered in all paper appeals.

General Observations (and/or best practices)

Members in general performed excellently in terms of the completeness of their analysis.
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Members meet best practices for comprehensive decision-writing in many respects: understanding and
applying the test for the admission of new evidence and holding a hearing; identifying and confining their
analysis to a determinative issue; making clear, unambiguous findings of fact; ensuring context-sensitive
decision-making; and addressing all relevant issues.

Members generally ground their findings of fact in clear examples of probative evidence.

However, Members struggled to succinctly summarize their decisions.

What we did well

Members engage in the best practice of ‘writing for the losing side’, that is, writing decisions that clearly
explain to the unsuccessful party why their appeal failed, which enhances public confidence in Members’
decisions (Indicators #5, #9, #10 and #12).

Members write their decisions in a manner that is sensitive to social and cultural context, which makes
decisions easier to accept for appellants (Indicator #11).

Members understand the test for the standard of review, the admission of new evidence and the
requirement to hold a hearing and apply those tests with a high degree of accuracy, indicative of
excellent training on the applicable legal frameworks (Indicators #1, #3 and #4).

Members are skilled in identifying determinative issues (i.e. those issues which conclusively resolve an
appeal), which makes decisions shorter, clearer and easier to read (Indicator #6).

What we can improve

Members have been well-trained to make clear and unambiguous findings of fact (Indicator #7).
However, although their performance remained excellent overall, Members could do better at grounding
their findings of fact in clear examples of probative evidence (Indicator #8). When Members fell short in
this respect, it was usually because they relied too heavily on findings made by the Refugee Protection
Division: Members should receive additional training on making independent assessments of appeals
that are not unduly reliant on RPD findings.

Each decision should feature a one-paragraph summary of the decision, containing (1) an explanation of
the circumstances of the appellant, (2) a description of the grounds of appeal and (3) a justification of the
outcome. Most members succeeded in summarizing (1) and (2). However, Members only summarized
(1), (2) and (3) in roughly one-third of decisions. The value of such summaries is that they make
decisions more comprehensible and also focus the mind of Members on the key elements of the
decision. Members should receive additional training on preparing one-paragraph summaries containing
elements (1), (2) and (3).

2.2 Reasons are transparent and intelligible

Why measure this

The Supreme Court of Canada has affirmed that justifiability, intelligibility, and transparency are
important hallmarks of a reasonable administrative tribunal decision. Indicators 13 to 17 of this study
apply these principles to the context of IRB decision-making.
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Number of Percent of

cases | cases scoring at
What was measured: assessed least 2.0

13. The member uses plain lanauaae. 70 100%
14. The member gives appropriately clear and concise 70 87%
reasons.

15. Reasons are easily understood and demonstrate a 70 93%

logical line of reasoning.

16. The reasons are as short and economical as possible 70 86%
taking into account the complexities of the appeal and
volume of evidence.

17. The reasons are likely to explain the result to the subject 70 97%
of the appeal.

Considerations

All indicators are applied to all paper appeals.

General observations / and or best practices

Members use techniques of plain-language, point-first and issues-based writing. This is best practice in
contemporary administrative tribunals.

In terms of plain language, Members write decisions using short sentences, simple syntax and
straightforward words, which enhances the comprehensibility of decisions and contributes to public
confidence in decisions. In terms of point-first writing, each sentence and paragraph has a discrete point,
which is then addressed clearly, enhancing the comprehensibility of decisions. In terms of issues-based
writing, decisions are organized around key issues, making decisions easier to navigate and understand.

Members’ commitment to best practice is evident. These best practices enhance the comprehensibility of
decisions, which in turn enhances the legitimacy of decisions by making it easier for appellants to accept
Members’ decisions.

However, some Members spend too much time in their decisions summarizing findings made by the
Refugee Protection Division and arguments about those findings, which is a departure from best
practice.

What we did well

Members demonstrate sustained excellence in plain-language writing. Their decisions are clearly written,
containing short sentences, simple syntax and straightforward words (Indicators #13 and #14).
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Members also perform excellently in preparing reasons that are easily understandable and based on a
logical chain of analysis (Indicator #15). This is facilitated by Members’ commitment to issues-based,
point-first writing.

Members’ success in using plain language and organizing decisions in issues-based, point-first form
means that their reasons are generally likely to explain the decision to the subject of the appeal (Indicator
#17).

What we can improve

Some Members spend time summarizing the findings of the Refugee Protection Division (RPD) and the
arguments made by an appellant.

Producing lengthy summaries means that reasons are less concise (Indicator #14) and that reasons are
not as short and economical as they could be (Indicator #16). Producing lengthy summaries is not
necessary to achieve best practice in contemporary administrative tribunal decision writing.

Instead of summarizing RPD findings and arguments, Members should work RPD findings and
arguments into their issues-based analysis.

For example, Members should briefly summarize an RPD finding and the relevant argument about the
finding before making their own independent assessment on the finding and argument. Members should
receive training as necessary on integrating RPD findings and arguments into issues-based analysis.

2.3 Supplementary questions

Why measure this

The supplementary questions’ section allows the RAD to incorporate new indicators to the annual RAD
QMI review that may not fit into other sections, and contributes to a responsive, relevant, and robust
assessment of quality.

Number of | Percent of cases

cases scoring at least
What was measured: assessed 2.0

S1. The reasons appear to provide useful guidance to 70 94%
the RPD and other readers (e.g. on CanLii).

S2. The member uses strategies to achieve finality. 70 97%

S3. The member conducted an independent 70 86%
assessment of the claim rather than a review of
errors made by the RPD.

10
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Number of | Percent of cases

cases scoring at least
What was measured: assessed 2.0

S4. Where appropriate, the Member incorporates a 18 78%
trauma-informed and/or an intersectional approach to
the assessment of the appeal.

S5. The Member’s reasons refrain from relying on 70 96%
myths, stereotypes and assumptions and exhibit
cultural competency.

Considerations

Indicator S4 is only considered if applicable. Remaining indicators are considered in all paper appeals.

General observations and/or best practices

These indicators are additional measures of quality in decision-making, which complement the best
practices of plain-language, issues-based and point-first writing and seek to ensure that Members are
fulfilling the mission of the Refugee Appeal Division and maintaining or enhancing public confidence in
their work.

In general, Members perform excellently in producing high-quality decisions that are accessible to
readers, in rendering decisions that determine definitively (where possible) the appellant’s refugee
status, in exhibiting cultural competence and in demonstrating sensitivity to the realities of trauma and
intersectionality.

Taken together, a high level of success on these indicators contributes to the RAD’s mission and to
public confidence in the RAD.

What we did well

Members sometimes remit files to the Refugee Protection Division (RPD) where the RPD decision was
defective. In these situations, Members do an excellent job of providing appropriate direction to the RPD
on how to remedy the defective decision (Indicator #51). Members’ best decisions, which are those that
meet best practice standards in terms of plain-language, issues-based and point-first writing, also
provide useful guidance for other Members and third parties who read decisions in order to better
understand Canadian refugee law (Indicator #S1).

Members achieve standards of excellence in achieving finality, as they generally take a comprehensive
view of the file appealed from the RPD and conduct an analysis that allows them to make a definitive
determination of whether the appellant should be granted refugee status (Indicator #S2).

Members have evidently been well trained in cultural competence as they almost always avoid reliance
on myths, stereotypes and assumptions (Indicator #S5).

11
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What we can improve

Members generally conducted independent assessments of appellants’ refugee status, which ensures
finality and thereby contributes to the achievement of the RAD’s mission (Indicator #S3). Sometimes,
however, Members focus more on the errors allegedly committed by the RPD than on whether the
appellant should be given refugee status. This deviation occurs most often in decisions where Members
summarize RPD findings and the appellant’s arguments. A focus on alleged RPD errors makes it more
difficult to achieve finality and also deviates from best practices in relation to issues-based analysis.
Members should be reminded of, and receive additional training on, the RAD’s mission and the
desirability of achieving finality in appeals.

Members for the most part were sensitive to issues of trauma and intersectionality in their decisions
(Indicator #S4). Members were excellent at identifying files where intersectionality was relevant and
explaining how they resolved the appeal by taking intersectionality into account: best practice here is
explicit recognition of intersectionality and a brief explanation of how it factored into the Member’s
decision. Members had relatively more difficulty with trauma. In files where there is evidence of trauma,
especially medical evidence, Members should deal with the evidence explicitly and explain briefly why, or
why not, it made a difference to the Member’s analysis. Members’ best practice in respect of
intersectionality should be extended to trauma.

3.0 Results for specific populations

3.1 Consideration for sexual orientation, gender identity and expression, and
sex characteristics

Why measure this

For the purposes of Gender Based Analysis Plus (GBA Plus), which is a priority for the IRB as well as
within the Government of Canada as a whole, a second checklist was developed for cases involving
sexual orientation, gender identity and expression, and sex characteristics (SOGIESC). The checklist
assesses the application of Guideline 9: Proceedings Before the IRB Involving Sexual Orientation,
Gender Identity and Expression, and Sex Characteristics.

What was measured

Six SOGIESC cases were identified within the sample, however, not all indicators were applicable to
every case. N/A ratings were not included in final calculations for ‘# of cases assessed’ or in ‘% of cases
compliant.” Due to the small number of SOGIESCSC cases and indicators assessed, findings cannot be
generalized to other SOGIESCSC cases and are included as observations only.

12
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Number of Percent

cases of cases
Performance Indicator assessed | compliant

1. Accommodation: Did the decision-maker consider any
accommodations under the Chairperson's Guideline 8: Procedures

with Respect to Vulnerable Persons, if appropriate, whether
requested by a party or on the decision-maker's own initiative?

0 N/A

2. Separation of files: If an individual wishes to assert an
independent claim or appeal based on sexual orientation, gender
identity or expression or sex characteristics, did the member
consider separation of joined claims or appeals, if appropriate?

0 N/A

3. Name and pronouns: Did the member address and refer to the

individual by their chosen name, terminology, and pronouns, and 2 100%
sufficiently acknowledge any other participant’s misuse of

lanaiiane?

4. Tone and demeanour: If there were any issues about any
participant’s (counsel, interpreter, etc.) conduct in a proceeding,
including tone and demeanour, or any misunderstandings about the
use of appropriate language, did the member address those issues
as soon as they arose?

0 N/A

5. Protection of sensitive information: Whenever possible, did the
decision-maker avoid the use of personal identifiers or sensitive
information that is not necessary to explain the reasoning in the
decision?

4 100%

6. Stereotypes: Did the member avoid relying on stereotypes or

incorrect assumptions when making findings of fact? Did the

member consider the personal, cultural, social, economic, and legal

realities of SOGIESC individuals, as well as their mental well-being, 6 66.7%
language barriers or challenges with the interpretation of specific

terms, and the impact of trauma, so that findings of fact are based

on the lived reality of the individual?

7. Questioning an individual: Was questioning done in a sensitive, 0 N/A
non-confrontational manner?

13
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Number of

cases
Performance Indicator assessed

8. Cultural, psychological or other barriers in evidence: If there
was a lack of corroboration, or there were inconsistencies,
vagueness or omissions in the individual's evidence, did the
member examine whether there were cultural, psychological or
other barriers that may reasonably explain them?

»

9. Trans and intersex individuals: Did the member exercise
caution before drawing negative inferences from discrepancies in 0
gender identification documents?

10. Minors: Did the member consider the elevated risks that minors
who identify as or are perceived to be a SOGIESC individual may
face, including, forced medical procedures, violence, family and
community rejection, discriminatory treatment?

11. Intersectionality: Did the member consider intersectional

factors such as race, ethnicity, religion, faith or belief system, age,

disability, health status, social class and education when 2
determining whether an individual has established a well-founded

fear of persecution?

12. Laws of general application: Did the decision-maker consider

laws of general application that are used to target individuals with
diverce SOGIFKC?

13. Trans and intersex individuals: Did the decision maker

consider the risks that trans and intersex individuals may face while

in detention? (“due to the placement of such individuals in solitary 0
confinement or in a single-sex inmate population that does not

correspond to the gender with which they identify”)

14. Cumulative discrimination: Did the member consider
instances of harassment or discrimination that could, on a
cumulative basis, constitute a well-founded fear of persecution

Percent
of cases
compliant

66.7%

N/A

N/A

50%

100%

N/A

100%

14
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Number of Percent

cases of cases
Performance Indicator assessed | compliant

15. Country documentation: If in the country of reference there is
a lack of documentation reporting on the treatment of individuals

due to their SOGIESC, did the member consider the circumstances 0 N/A
in the country that may inform the absence of such documentation?
16. State protection: Did the member appropriately analyse the
adequacy of state protection in the context of the realities of
3 100%

SOGIESC claimants, including potential uneven access to state
protection based on additional factors such as race, age, religion,
economic, etc.?

17. Decriminalization: If applicable, did the member engage with
the effects of decriminalization from the perspective of its effect on 0 N/A
operational adequacy?

18. Internal Flight Alternative: Did the member appropriately
analyse the reasonableness of IFA in the context of the realities of
SOGIESC claimants?

N

100%

Target: 100% of cases scored as compliant

General observations and or best practices

There were few SOGIESC files in the sample. Accordingly, caution must be exercised in drawing general
lessons from this review. With that caveat in mind, the treatment of SOGIESC issues was generally
excellent.

What we did well

Members generally performed excellently with SOGIESC issues. Their cultural competence and
sensitivity to trauma and intersectionality clearly informed their treatment of SOGIESC files, which
contributes to public confidence in the work of the Refugee Appeal Division.

What we can improve

Although the sample size is small and thus significant caution is required in drawing general conclusions,
Members seemed to demonstrate less sensitivity to psychological issues in SOGIESC files, which is
consistent with my remarks under the “what we can improve” heading in section 2.3 above.

15
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4.0 Recommendations

The overall performance of the RAD is excellent. With a view to maintaining overall excellence and
further improving performance in certain areas, | make the following recommendations:

1.

Recommendation: Members should continue to receive training on plain-language, issues-based
and point-first writing.

This training could consist of workshops led by RAD team leaders or outside experts. RAD team
leaders should consider creating a database of decisions that represent best practice in plain-
language, issues-based and point-first writing across different thematic areas (e.g., credibility,
internal flight alternative, state protection) to which Members could regularly refer.

Rationale: These are best practices in contemporary administrative tribunal decision-writing.
Ongoing training is required to ensure that Members continue to meet the high standards of
excellence they are achieving in decision writing.

Recommendation: Members and team leaders should receive additional information on the
importance of issues-based analysis to achieving the RAD’s mission and ensuring public
confidence in the RAD.

Additional training is not required but the importance of issues-based analysis should be
emphasized in regional and national meetings. Team leaders and Members should be given
information about the negative effects of deviation from best practice and reminded of the
benefits of issues-based analysis.

Rationale: Members deviate from best practice and risk undermining the RAD’s mission and
public confidence when they structure their decisions around the findings of the Refugee
Protection Division (RPD) and the alleged errors in the RPD’s decision. Decisions that give
lengthy summaries of RPD findings and alleged errors do not explain to the reader why the RAD
came to a particular conclusion; they often fail to ground findings of fact in clear examples of
probative evidence; and they inhibit an independent assessment of the appellant’s claim to
refugee status, thereby compromising finality. Issues-based decision writing is more difficult than
error-focused decision writing but any efficiency gains from error-focused decision writing are
heavily outweighed by the negative effects on the RAD’s mission and public confidence.

Recommendation: Members should receive additional training on how to summarize decisions.

Additional training could consist of workshops led by RAD team leaders or outside experts in
which Members are asked to read hypothetical draft decisions and write summaries which can
then be discussed with colleagues, team leaders and/or outside experts. RAD team leaders
should also consider putting in place voluntary reasons review protocols specifically to ensure
that in the opening paragraphs of decisions Members identify and explain the outcome of the
appeal.

Rationale: Members fell short in summarizing their decisions. Shortcomings in respect of
summarizing decisions can be easily identified in Members’ drafts and quickly corrected. There
are significant potential gains available in terms of justifiability, transparency and intelligibility at
relatively low cost.

16
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5.0 Management Response and Action Plan

Recommendation

1. Members should
continue to receive
training on plain-
language, issues-based
and point-first writing.

This training could
consist of workshops
led by RAD team
leaders or outside
experts. RAD team
leaders should consider
creating a database of
decisions that represent
best practice in plain-
language, issues-based
and point-first writing
across different
thematic areas (e.g.,
credibility, internal flight
alternative, state
protection) to which
Members could
regularly refer.

Response

Accepted
(Yes/No)

Yes

1.1 RAD will develop a
Style Guide for writing in
plain language and point-
first writing that will be a
tool for members.

1.2 RAD will continue to
identify Reasons of Interest
and Persuasive Decisions
that are models of plain
language and concise
writing excellence which
address determinative
issues in appeals.

1.3 RAD will train new
members on plain
language, point-first and
issue-based writing as part
of the onboarding training
curriculum.

1.4 New Member Training
materials will be updated to
include reference to new
Reasons of Interest and
Persuasive Decisions that
are models of writing
excellence.

1.5 RAD will offer
workshops on point-first
and plain language writing
to all members.

1.6 RAD will revise
member evaluation forms
to ensure there is an
objective and standardized
method in place for
evaluating writing in plain
language, issue based and
point-first in decisions.

Responsible

Program and
Quality
Excellence
Team

Adjudication
Strategy
Committee

Program and
Quality
Excellence
Team

Program and
Quality
Excellence
Team

Program and
Quality
Excellence
Team

RAD ADCs
with support
from Program
and Quality
Excellence
Team

Time frame
for
completion

Q1 2024-
2025

Q3 2024-
2025

Q4 2023-
2024

Q4 2023-
2024

Q2 2024-
2025

Q1 2024-
2025
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Members and team Yes RAD ADCs will emphasize | RAD ADCs Q4 2023-
leaders should receive the importance of issue- 2024
additional information based analysis with

on the importance of members in monthly team

issues-based analysis meetings, in team

to achieving the RAD’s communications and in

mission and ensuring individual member

public confidence in the evaluation conversations.

RAD.

Additional training is not

required but the

importance of issues-

based analysis should

be emphasized in

regional and national

meetings. Team leaders

and Members should be

given information about

the negative effects of

deviation from best

practice and reminded

of the benefits of issues-

based analysis.

Members should Yes 3.1 The RAD Adjudication | RAD Q4 2023-
receive additional Strategy Committee will Adjudication 2024
training on how to undertake an exercise to Strategy

summarize decisions. summarize decisions to Committee with
Additional training could produce exgmples. Those | support from

consist of workshops e>.<ampIeSIV\./|I! be shared Prog_ram and

led by RAD team wﬁh .the division as part of | Quality

leaders or outside divisional convgrsatlon on | Excellence

experts in which hOV\{ t_o summarize Team

Members are asked to decisions.

read hypothetical draft 3.2 The Professional RAD Q3 2024-
decisions and write Development Committee | Professional 2025

summaries which can
then be discussed with
colleagues, team
leaders and/or outside
experts. RAD team
leaders should also
consider putting in place
voluntary reasons
review protocols
specifically to ensure
that in the opening

for the RAD will organize a
training session on this
topic.

Development
Committee with
support from
Program and
Quality
Excellence
Team
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paragraphs of decisions
Members identify and
explain the outcome of
the appeal.
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Annex A — RAD performance indicators

2.1 Reasons are complete

1. The member applies the correct RAD standard of review.

2. The member succinctly summarizes the main issues.

3. Where applicable, the member applies the appropriate tests for the admission of new
evidence.

4. Where applicable, the member applies the appropriate tests for considering when a hearing is
required.

5. The member addresses the positions of all parties, if appropriate.

6. The member identifies the determinative issue(s) and, where appropriate, writes only on the
determinative issue(s).

7. The member makes clear, unambiguous findings of fact.

8. The member supports findings of fact with clear examples of evidence shown to be probative
of these findings.

9. The member addresses parties' evidence that runs contrary to the member's decision, and
why certain evidence was preferred.

10. The member identifies legislation, regulations, rules, jurisprudence, Jurisprudential Guides,
Chairperson's Guidelines or persuasive decisions where appropriate.

11. The member takes into account social and cultural contextual factors in assessing
evidence. (Assessed only when applicable)

12. The member considers all relevant issues and adequately justifies the outcome of the appeal.
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2.2 Reasons are transparent and intelligible

13. The member uses plain language.

14. The member gives appropriately clear and concise reasons.

15. Reasons are easily understood and demonstrate a logical line of reasoning.

16. The reasons are as short and economical as possible taking into account the complexities of
the appeal and volume of evidence.

17. The reasons are likely to explain the result to the subject of the appeal.

2.3 Supplementary questions

S1. The reasons appear to provide useful guidance to the RPD and other readers (e.g. on
CanlLii)

S2. The member uses strategies to achieve finality.

S3. The member conducted an independent assessment of the claim rather than a review of
errors made by the RPD.

S4. Where appropriate, the Member incorporates a trauma-informed and/or an intersectional
approach to the assessment of the appeal. (Assessed only when applicable)

S5. The Member’s reasons refrain from relying on myths, stereotypes and assumptions and
exhibit cultural competency.
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Annex B — SOGIESC quality review checklist: Performance
indicators and rating guide

Performance Indicator (all assessed only when applicable)

1. Accommodation: Did the decision-maker consider any accommodations under
the Chairperson's Guideline 8: Procedures with Respect to Vulnerable Persons, if appropriate,
whether requested by a party or on the decision-maker's own initiative?

2. Separation of files: If an individual wishes to assert an independent claim or appeal based
on sexual orientation, gender identity or expression or sex characteristics, did the member
consider separation of joined claims or appeals, if appropriate?

3. Name and pronouns: Did the member address and refer to the individual by their chosen
name, terminology, and pronouns, and sufficiently acknowledge any other participant’s misuse
of language?

4. Tone and demeanour: If there were any issues about any participant’s (counsel, interpreter,
etc.) conduct in a proceeding, including tone and demeanour, or any misunderstandings about
the use of appropriate language, did the member address those issues as soon as they arose?

5. Protection of sensitive information: Whenever possible, did the decision-maker avoid the
use of personal identifiers or sensitive information that is not necessary to explain the
reasoning in the decision?

6. Stereotypes: Did the member avoid relying on stereotypes or incorrect assumptions when
making findings of fact? Did the member consider the personal, cultural, social, economic, and
legal realities of SOGIESC individuals, as well as their mental well-being, language barriers or
challenges with the interpretation of specific terms, and the impact of trauma, so that findings of
fact are based on the lived reality of the individual?

7. Questioning an individual: Was questioning done in a sensitive, non-confrontational
manner?

8. Cultural, psychological or other barriers in evidence: If there was a lack of corroboration,
or there were inconsistencies, vagueness or omissions in the individual’s evidence, did the
member examine whether there were cultural, psychological or other barriers that may
reasonably explain them?
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Performance Indicator (all assessed only when applicable)

9. Trans and intersex individuals: Did the member exercise caution before drawing negative
inferences from discrepancies in gender identification documents?

10. Minors: Did the member consider the elevated risks that minors who identify as or are
perceived to be a SOGIESC individual may face, including, forced medical procedures,
violence, family and community rejection, discriminatory treatment?

11. Intersectionality: Did the member consider intersectional factors such as race, ethnicity,
religion, faith or belief system, age, disability, health status, social class and education when
determining whether an individual has established a well-founded fear of persecution?

12. Laws of general application: Did the decision-maker consider laws of general application
that are used to target individuals with diverse SOGIESC?

13. Trans and intersex individuals: Did the decision maker consider the risks that trans and
intersex individuals may face while in detention? (“due to the placement of such individuals in
solitary confinement or in a single-sex inmate population that does not correspond to the
gender with which they identify”)

14. Cumulative discrimination: Did the member consider instances of harassment or
discrimination that could, on a cumulative basis, constitute a well-founded fear of persecution

15. Country documentation: If in the country of reference there is a lack of documentation
reporting on the treatment of individuals due to their SOGIESC, did the member consider the
circumstances in the country that may inform the absence of such documentation?

16. State protection: Did the member appropriately analyse the adequacy of state protection
in the context of the realities of SOGIESC claimants, including potential uneven access to state
protection based on additional factors such as race, age, religion, economic, etc.?

17. Decriminalization: If applicable, did the member engage with the effects of
decriminalization from the perspective of its effect on operational adequacy?

18. Internal Flight Alternative: Did the member appropriately analyse the reasonableness of
IFA in the context of the realities of SOGIESC claimants?
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