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PREFACE

Canada has been transformed in recent years into a postindustrial, information society.
Nearly half of the labour force in Canada works in occupations involving the collection,
processing and dissemination of information, and almost three- quarters of Canadians work in

the services sector. For example, telecommunications in Canada, which include services and

_manufacfun'ng, employ more than 125,000 people and generate over $21 billion in revenues.

More than any other factor, developments in telecommunications and information

technologies have transformed Canada into an information economy. As a result, perhaps

‘more than ever in the course of our history, our prosperity and well-being depend on

our ability to exploit the potential of telecommunications and information technologies.

Many industries, especially financial and insurance services, transport, tourism,
broadcasting and newspapers depend on reliable telecommunications networks and services to
function efficiently and to ensure the distribution of their products around the world. In other
sectors as well -- such as the insurance agent in ondminstcr, real estate agent in Montrcél,
sales mprcscnmti\'rc in Moncton or doctor in an Ottawa hospital -- communications provide a

vital link that can mean the difference between success or failure.

Telecommunications is a fundamental infrastructure of the Canadian economy and
éociety. It has become indispensable to enhancing the productivity of Canadian industry and

is essential to our broadcasting and cable television industries. For these reasons, an efficient

and dynamic telecommunications industry is a prerequisite for economic prosperity.

THE CANADIAN EXPERIENCE

* The Canadian telecommunications system is second to none in terms of its availability,
diversity and the quality of‘ services. More than 98 percent of Canadian households have a
telephone, and there are more than 15 million telephone lines for a population of ncérly 27
million.
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- Itis thcmforc not surprising that Canadlans are among the biggest users of .
| 'tclccommumcamns in the world For cxamplc, in 1990 Canadians made more’ than three -
'bxlhon long-dxstancc ca.lls | '

Momovcr, Canadlans havc acccss toa rangc of hlghly sophlsucatcd services, many of
. which d1d not exist 10 years ago, such as automatic tcllcrs, cellular tclcphoncs fax machines,
o and the 911 cmcrgcncy service now available to nearly 12 million peoplc throughout the

o Tclccommunicatibns hdlps to ovércomc the obstacles of distance in a vast country such
»as Canada, pcrmm:mg zemote commumtu:s to benefit from scmccs takcn for. grantcd in large

urban centres. Hcm ax'c a few cxamplcs

.. ~Thc Suprcmc Court of Canada uses an audlo-vxdco hnk to commumcatc w1th .
' all mglons of Canada to hcar monons for lcavc to appcal

e The “school of thc futurc program sponsorcd by Saschl cnables studcnts at .
a school in Saskatchewan equxppcd with pcrsonal computcrs to make dmcct ’

. contact via satclhtc thh studcnts in other countries and cxchangc mformauon
‘and 1dcas ‘

e In Mamtoba, 90 rural and 1solatcd commumncs havc access to pnmary and-
vscconda.ry -school courses thanks to dm:ct satclhtc hnks wnh cducauonal
institutions in Winnipeg. v '

’ In'N‘choundlarid and. Labrador 85 xemoté‘commmﬁtics rcccch"spé,cializ;dx T
educational and hcalth-carc scmccs through audxographm and

‘ ‘tclcconfcncncmg networks as pan of the province’ s tclcmcdlcmc and tcle-

- education programs.
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» Residents of the University of Montreal campus have access to one of the
most sophisticated telephone system in the country; it offers several unique
features, including a voice-messaging service for each student living in

residence.

+ At a Toronto hospital, 8 new personal communications technology is now
being tested that allows nursing and medical staff to consult one other quickly
wherever they may be in the hospital by using portable cordless telephones.

These innovations, made possible through telecommunications, have also contributed
significantly to the phenomenal growth of the Canadian telecommunications industry. For
example, the total value of the major telephone companies’ investment in their. facilities rose
from $17..8" billion in 1979 to $40.3 billion in 1990. In the same year, Canadian telecommu-

-nications companies reported more than $15 billion in operating revenues, accounting for an

estimated 2.7 percent of the Gross Domestic Product (GDP). In addition, in 1990 the
telecommunications indt_istry achieved a real growth rate (after inflation) of 8.6 percent
compared to 0.3 percent for the Canadian économy as a whole. On the manufacturing side,
Statistics Canada figures show that the Canadian communications equipment market was
worth some $6 billion in 1990. Telecommunications is also Canada’s leading high-
technology industry; its R&D expenditures of $1.4 billion in 1990 represent about 24 percent
of total eipcnditums in this area. This shows how telecommunications has comé to play such

a vital role in our society, in addition to being our most important high technology industry.

L
£

NEW CHALLENGES

However, our telecommunications system is on the threshold of major
transformations during the next decade, and Canada must be ready to face:them. These
changes are caused by rapid progress in telecommunications technology, growing demand for
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new tclccommumcauons scmccs thc globahzauon of u-adc and manufacturmg opcranons
and increasing compcntlon worldwide. It is important to note that the Canadian
- telecommunications market of $15 bﬂhon is small compamd to ‘those of our major n-admg
* partners, the United States ($185 bﬂhon) the European Commumty ($125 bllhon) and Japan |
(865 bllhon) 'I‘hesc factors are & mounnng source of pressure on the mdusmal and -
' .mgulatoxy structure of the Canadian tclecommumcanons systcm

The current trend in telecommummtlons around the world isa gradual easmg of
market regulat:on and the pnvatlz.atlon of govemment-owned telecommumcatmns
: oompam&s 'I‘hc United States and Great Bntam havc ma.de stratchc dccmons to increase
compcutlon in mlccommumcauons scmccs and to- modcmlzc their tclecommumcauons ,
infrastructures. Other countncs, such as Japa.n Australia and New anland are followmg
their lead. Thc Europcan Commumty is considering leglslauon to umfy the Europcan '
) mlecommumcanons markct in 1992,

The expcncncc of thcsc countncs is that such changes promote mnovanon and
investment, while i increasing productivity and cfﬁcxcncy ' '

Canada cannot be left behmd. It must update ltS telecommumcatwns legmlatmn to
bring it into lme with world developrnents For example, - 2 key piece of lcglslauon that
guides telecommumcauons rcgtﬂanon and pohcy-mahng today, thc Razlway Acr datcs back
~ to 1908, '

|  There is compcunon in somc sectors of thc Canadian wlecommumcanons industry,
although it is not as extensive as in Britain or the United States. Thus, tclccommumcanonn |
: compamcs face strong compctxuon in thc pmvxsxon of terminal equipment and many |
commcrmal‘data, vozce‘and image transmission services. In addluon!_mc decision of the
Canadian Radio—mlcvi;inn and Telqcommunicaﬁons Comumission (CR"I_‘C)‘tc.) ease restrictions
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on the resale and sharing of telecommunications services has stimulated the development of

these segments of the industry.

However, the small size of our domestic market and the fragmented structure of the
telecommunications regulatory framework are factors which hamper the development of our
telecommunications industry. The present regulatory structure cannot ensure the best

performance of the system in the longer term.

If Canada intends to maintain its position as a leader in telecommunications to

remain internationally competitive, it must adopt a coherent policy for the country as a

whole and a more flexible regulatory system conducive to innovation and accelerated

development of our principal high-technology industry.

The first steps toward such a policy were taken in 1987 by the Minister of
Communications, who enunciated three basic principles to guide telecommunications policy-
making: '

. ma.mtmmng a basic telephone service which is affordable and universally

accessible;

* - encouraging development of an effective and efficient telecommunicatioris
infrastructure; and

» permitting Canadians in all regions to have access to the same level of

competitive services.
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‘ Thc ncw tclc;commumcauons lchslatmn w111 gwc substancc to thcsc pnnc:plcs In
- addition, it follows up on the Supreme. Court § hzstonc dcc1s1on in thc Albcna Govcmmcnt Qo
Tclephonc (AGT) case, by gmng thc Parhamcnt of Canada lchslanvc authonty ovcr thc .

pnnclpal tclecommumcauons common carncrs in Canada
Orvm':kvmv,v_ IOF Pkopossb NEW LEGISLA'I-'ION

The new leglslatlon deﬁnw the federal powers and the regulatory framework that -
~are reqmred 0 ‘implement Csnada’s teleconunummtmns pol:cy for the twenty-first

N century { mcorporatcs thc ob_]ccnvcs and’ pnnczplcs which have. U'adlnonally gmdcd the

'devclopment of our tcleconnnmncanons system, namcly, unsunng the cfficxcnt and ordcrly -
: opcrauon of our telccommumcanons systcm, maintaining and promotmg an mtcmanonally . |

‘.' ' compcuuvc tclccommumcanons mdustry, and guarantocmg Canadlans acccss to rchablc,
e affordablc and h:gh quahty scrwccs e : ‘

Thc aclucvcmcnt of thcse objccuvcs ccntn:s on two major pnnc:lplcs thc ﬁrst is to opcn a

| “the mleconnnumcanons market by havmg a cohcn:nt pohcy for thc wholc c:cuntry undcr the -

aegis ofa smglc regulntory agcncy, ‘ thc sccond is to cstabhsh a more ﬂcmblc n:gulatory
' framcwork. The new lchslauon gwcs cffoct to t.hcse prmmplcs | R

Thc new lcglslanon modcrnms and su'nphﬁcs r.hc cmsnng lugslauvc and rcgulatory
ﬁameworkmmmcways o S

. by consohdaung and modemmng cxlstmg lchslanon that govcrns B
. nelecammumcanons, that is, the Razlway Acr, the Nanona! ‘ _
Te[ecommumcauons Powers and Proced’ures Acr, and the TeIegraphs Act '

e by makmg a smglc agcncy msponnblc for mgulatmg wlccommumcauons, |

. wh:le mcogmnng provmcxal and mgmnal concerns; and
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« by ensuring uniform conditions with respect to network interconnection,
access to facilities, establishment of local and long-distance rates, and
introduction of competition for provision of telecommunications services

throughout the country.

The equilibrium of the Canadian tclccommuhications system requires that local and long-
distance rates be regulated by a single authority_, the CRTC, in order to ensure adequate levels

of cross-subsidization of local services by revenues from long-distance services.

As well, at the local level, new technology is leading to a convergence of the
telecommunications, cable television and broadcasting distribution systems. To manage this
convergence, and to ensure that local and long-distance rates and conditidns respecting access
to local systems are falr and reasonable, we need a single body that has the power to regulatc

telecommunications, cable television and broadcasting.

A more coherent pohcy and regulatory framework that is also responsive to
provincial and regional interests seems then to be the best way to ensure the effective

and efficient development of Canada’s telecommunications system.

In addition, the legislation will result in the creation of & more open domestic market so '
that all Canadians will have access to comparable high-quality services, regardless of the
region in which they live, .

Application of the new policy requires that the regulatory ﬁ'aincwork be made more
flexible, and the legislation contains important provisions in this respect. Among other
things, it givcs the CRTC the power to refrain from regulating certain services when the
degree of competition is sufficient to protect the publié interest.
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Advances in teleeommhnioétions tcchn'ology ehable'oompanies' to offer a wide selection
-of new services to sansfy thc vanous necds and interests of consumers. Indced one of thc |
'goals of the lcg151at10n is to ensure. that all Canadlans bencﬁt from mnovanons in
tclecommumcauons In addition to promotmg the economic bcncﬁts of telecommumcanons
technology, the lcglslauon also responds to the social needs and mtercsts of users. Thxs
objectwc is cited in thc pohcy section of the bill and mcludcs, notably, thc protccnon of
privacy. The Ieglslatxon also oontams measures to protect consumers agamst possnble '
' abuse, mcludmg the sendmg of unsohc:ted mformatlon by, telephone or facsmule
machme '

» The new lcglslauon will gwe the govcmmcnt thc powcr to issue licences to Canadlan ‘
telecommumcatxon compamcs under fedcral Junsdactmn and to set techmcal standards for E
| telecommumcanons equxpmcm and facﬂmcs In order to be chglblc to hold a
‘-tclecommumcauons licence, the c0mpany must mcet Sch1ﬁc rcquxremems respcctmg

| Canadlan owncrshlp and control. A key requirement 1s that 80 percent of the company’s -

. shares must bc owned and contmlled by Canadians. The Ieglslatlon, and related-

‘ regulatnons, thereby promote Canadlan control over the country’s telecommumoatnons

mfrastructure '

~ The pmposod legislation also rccogmzes certain acquu'cd nghts that apply to '
'u:lecommumcauons carncrs -now under fomgn control. For example, a company like B. C
~ Tel, of which GTE Corporation commls more than 50 pcrccnt of the shams, will not fa.cc any
‘ specwl constraints in mecung the wlccommumcauons needs of the people of British -
Columbxa. Nonctheless, compamcs bcncﬁmng from acqum:d nghts will be requued by
regulanon to mmntam thcu' levcl of Canadlan ownersh1p '
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The new licence-issuing system established under the legislation will enable the
government to ensure the orderly development of the tglecommunications market to
meet the needs of users and the interests of the industry as a whole. This approach is
consistent with ihe government’s previous decisions regarding the issuing of licences under
the purview of the Radiocommunication Act, notably the cases of CNCP (now Unitel), which
was licensed in 1961 to operate a nationwide microwave facility; Telesat Canada, which was
licensed in 1969 to operate satellite communications services; and Cantel and members of
Cellnet, which were licensed in 1985 to operate cellular telephone networks. Each of these
cases was thoroughly assessed before a licence was granted, Similarly, applications for a new
tclet_:ommunicatidn licence filed under the new licence-issuing system will be examined on
their merits, including a review by the CRTC, according to telecommunications policy

objectives, and in the light of any other consideration the government deems appropriate.

The new legislation will facilitate the imj:lemcntaﬁon of a coherent telecommunications
policy that takes into account the mtcrcsts of the regions and the provinces. “The government
recognizes the legitimate concerns of the provinces regarding telecommunications regulation
and the importance of telecommunications as an instrument of regional development.
Accordingly, the new legislation contains specific provisions under which the provinces
will be consulted whenever the exercise of federal powers will have significant effects on
the principal telephone companies operating in their territories. It should also be noted
‘that the legislation does not prejudice any federal-provincial negotiations and could
accommodate future agreements between Ottawa and the provinces on the regulatory process.

Given the fundamental role of communications in Canadian society and the vital
importance of this sector in the Cé.nadian economy, the new legislation will ensure that the
Canadian telecommunications industry tan successfully meet the challcﬁges of the coming
decades. By promoting the establishment of a more open telecommunications market through
the application of a coherent policy throughout Canada and by creau'hg a more flexible
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rcg'ulamry ﬁ'amcwork, thc lcglslanon wﬂl contnbutc to Mprovmg Canada’s compcuuvcncss,
Whlch is essenual to thc couutry s prospcnty and wcll bcmg ‘

Pcrnn Beatty - iy
. :, Mnustcr of Commumcanons
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I. INTRODUCTION

The new telecommunications legislation is the result of a long process which began in
1984, when a public notice in the Canada Gazente invited the public to submit its views on

telecommunications policy to the Department of Communications.

In June 1985, the Minister of Communications expanded the consultation by inviting
provincial and territorial ministers responsible for communications to participate in policy

discussicns,

In 1987, the communications ministers agreed on a statement setting out six principles to
guide development of _Canadian telecommunications policy: a uniquely Canadian approach )
policy development; universal access to basic telephone service at affordable prices; the
international compct:itivcnass of the Canadian ml&omﬂcadons industry; technological
Progress w benefit all Canadians; fair and balanced regional development; and the need for

government to assume fcsponsibiljty for policy development.

Later that year, the government approved a telecommunications policy framework, which
was announced in July 1987. This framework was the first statement of a global |
telecommunications policy by a federal government since the early 1970s.

In August 1989, in a decision many have termed historic, the Supreme Court of Canada
determined that the Parliament of Canada has legislative authority over the principal Canadian
telecommunications common carriers. As & result of this decision, the pi'ivatcly-uwncd companies
members of Telecom Canada (now Sientor), are subject to the authority of a single regulatory
agency, the Canadian Radio-television and Telecommunications Commission (CRTC). With the
privatization of Albcrta Government Telephone (AGT), only the provmcxal Crown corporauons in
Manitoba (MTS) and Saskatchewan (SaskTel) are not subject to CRTC authority, because of the
immunity conferred on them by their status as Crown corporations.
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Latcr in 1989 thc govcmmcnt tablcd B1ll C-41 for Flrst Rcadmg Th:s bill would havc »
‘brought these two compamcs undcr thc authonty of thc CRTC Howcvcr, thc b111 was sct asxdc \.
| when- the govcmmcnt dcmdcd to contmuc consultanons wnh the provmccs on their rolc in pohcy
. 'vdevelopmcnt and mplcmcntanon At thc same time, the governrncnt undcrtook to draft new ' ,
| 'tclccommumcatxons leglslanon in ordcr to give substancc to the statcmcnt of prmmplc of 1987 and - . P
'tofollowupontheSuprcmcCourtdocxsxon ‘7. CPEE g ‘ '

| “ These consultanons lcd o agrccments or agn:cmcnts in prmcxplc with most of thc provmccs |
: dn'cctly affcctcd by thc Suprcmc Court dccxsxon Somc of the consultatxon mechamsms mcnuoncd

in thcsc agmcmcnts are thc sub_]cct of spcc1ﬁc provmons in thc tclccommumcanons b111

. o

- Thxs descnpnon of thc leglslanon is d1v1dcd mto ﬁvc parts Part Onc dcscnbcs thc Ob]ccnvc )
. and Pnncxplc s of thc Telecommumcanons Pohcy and Part Two outhncs thc Scopg of ‘the lcggslanon
.4Part Three provxdcs an overview of rhc Pohcy Instrumcnts, that 1s, the powcrs whxch the:

' govcrnment n',quucs to ensurc mplcmcnmuon of thc pohcy, mcludmg thc ‘power to. 1ssuc dﬁ'ccnons _'
to the CRTC, the powcr to estabhsh tcchmcal standards for tclccommumcauons fac111ncs, and |

o powcrs rclaung to the hccncc-xssmng systcm - Part Four hxghhghts thc Rczulatorv Instrumcnts and, S -

' measures mmed at malcmg thc rcgulatory framcwork more flexible and cffectwc, it dlscusscs thc
‘CRTC's’ powcr t0 rcfram from rcgulatmg, its power to take acuon whcrc ncccssary wnh respect to
i u unsohcned tclecommumcanons, and the posmblhty for thc CRTC to ngc advancc mhngs '
conccrmng the rules and condmons that should govern provxsxon of a semcc that 8 camcr plans to
o offcr Fmally, Part vac dcsmbcs provmons conccrmng the Parnclganon of thc Provmcc s in pohcy'f :
dcvelopmcnt and mplcmcntanon ‘
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II. TELECOMMUNICATIONS LEGISLATION
1. OBJECTIVES AND PRINCIPLES OF THE POLICY

The Canadian telecommunications policy is based on the aims and principles that have
traditionally guided development of the country’s telccommunicaﬁons system. ‘Howcvcr, it also
reflects the demands arising from new realities, including the globalization of markets, in particular
the integration of the North American market, and the extremely rapid development of the

telecommunications sector.

The primary objectives of the policy are to maintain and increase the competitiveness of
Canadian tclccomrhunications, domestically and internationally, to promofc Canadian ownership and
control of ‘tclccommun‘ications common carriers, and to guarantee Canadians access to rcliablc and
affordable telecommunications services. Two major principles guide tﬁc fostering of these
" objectives: first, opening up the Canédign telecommunications market, through the application of a .
coherent policy for the ﬁvholc country under the aegis of a single regulatory agency, while
respecting provincial and regional needs; and, s;,cond, making the regulatory framework more
flexible. The new legislation is the primary means for applying this policy. |

The bill sets out the objectives of the policy, which are expressed in terms of the intcresis of
the industry and users. It states that the objectives are, among other things, to foster increased
reliance on market forces where conditions permit; to promote Canadian‘owncrship and control of .
telecommunications common carriers, as well as the usb of Canadian transmission facilities; to
stimulate Canadian research and development; and to give Canadians access to reliable and
affordable telecommunications services of high quality. -
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2. [s’coPE OF 'IffIELEGISLATION

. The lcglslauon apphcs to all Canadlan tclccommumcatxons common carriers, as dcﬁncd in

Section 2. Three maJor dcﬁnltlons SpGCIfy the nature of thest camcrs, that is, thc dcfimtlons of

T telecommumcanons common carner, zransmzsszon Jfacility and Canadzan carrier.

Under the tcrms of the lcglslatlon a telecommumcanons common carrier. is thc owner or
operator of transrmsswn facﬂmcs that are uscd to provxdc tclccommumcatxons scmccs to thc pubhc

-~ for compcnsanonv

' The pomt of the cntcnon mspcctmg owncrshxp or opcraﬁon is to identify the person who

N '.actually controls the transrmssmn facﬂmcs The cntcnon respectmg prov1s10n of }

: tclecommumcanons scrvxccs to thc pubhc for compensation is mtcndcd o prevcnt thc act’s

affecting camers whosc transmission facilities are used for mtcmal purposes (Ontano Hydro, for

__examplc), themby hmmng thc scopc of thc lcglslatwn to camcrs who receive paymcnt for the
services they provxdc ' "

The transmission facility is at the heart of what constitutes a telecommunications common |

" carrier for the purposes of the ié,gislatidn and is the subjéct of a specific definition. Under the

- definition, the transrmssmn facxhty must pmv1dc a lmk between two given pomts “The intent of the
‘ dcﬁmnon is to have the act apply only to the country’s principal telecommunications common

' 'camcrs, and not to entmes Whlch act only as suppliers of services or equlpmcnt.

Thesc dcﬁmtions clanfy the typc of compcntwc market the act is mtcndcd to encom'agc In
cffect, the lcglslanon is aimed at ensunng the necessary controls over: carriers who havc ,
) wlccommumcatxons mfrastmcmrcs, even though there is substannal flexibility i in those controls, as
we will see latcr, and i 1s intended to promotc a fully compctmvc ‘market for those who xescll or

sharc scmccs
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Finally, the scope of the legislation is ultimately determined by the jurisdict'xohal factor. The ‘

act applies only to telecommunications common carriers which are under federal jurisdiction.

The scope of federal jurisdiction was clarified by the decision of the Supreme C_oun of Canada,
on August 14, 1989 in the case of AGT versus CNCP Telecommunications. However, federal
regulation does not now apply to the Crown corporations MTS and SaskTel, because the Railway V
Act contains no provision specifically binding the Crown. The bill corrects this anomaly.

It remains to be determined by the courts whether the smaller telephone companies, commonly
called "independent telephone companies," are under federal jurisdiction.

The legislation does not apply to broadcasters, as defined under the Broadcasting Act, with
respect to broadcasting activities. Without this provision there would be concurrent regulation under

the Broadcasting Act and the Telecommunications Act.
3. POLICY INSTRUMENTS

The act accords the govcmmént various powers with a view to effective implementation of the
policy’s objectives. Several of these powers are new. The intent is to enable the government, in
exercising these powers, to develop policies that reflect the state of the telecommunications sector,
including the rapid transformations it is undergoing, thereby ensuring the government's control over

the general evolution of the sector in Canada.
POWER TO ISSUE POLICY DIRECTIONS

The act empowers the Governor in Council to issue to the CRTC directions of general
application on broad policy matters with respect to any of the objectives of the policy. With the
recent adoption of the Broadcasting Act, the government now has a similar power in the field of
broadcasting.
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It should bc notcd that thc dzrccuons whlch the Govcmor in Council is authonzcd to 1ssuc
must bear on broad i 1ssucs related to apphcauon of thc pohcy Thc govcmmcnt is thus bclng glvcn

- a power that will enable it to assumc its responsibilities for policy- dcvclopmcnt

The terms and conditions féspcéting the. exercise of the pchr to- iSéud dircctiohs‘ are clearly
estabhshcd by the act. Thus, whcn thc CRTC is acuvcly studymg a mattcr, dxrectxons issued by the

L govcmmcnt which might apply to- such a mattcr are not binding on the CRTC Morcovcr, the

- proposed ordcr related to the direction to be xssued must be 1a1d before cach House of Parhamcnt
_ and be the subject of consultatxon with the CRTC before it is adoptod. Thc act 1mposcs strict

mqmrcmcnts on thc govcmmcm conccmmg pubhc noucc and consultatxon thh mncrcstcd pames
MAINI‘EN_ANCI_; OF THE POWEk"rO'REVIEw CRTC_DECISIONS

: Undcr the new lcglslauon, the Govcmor in Councﬂ may, by order made on apphcauon by an
mtcrestcd person or on its own mouon, vary or rcscmd CRTC dzmsxons The substancc of Section
67 of the Naaonal Telecommwucaaons Powers and Procedures Acti is mcorporatcd mto this

- provision and it docs not grant thc govcmmcnt any nEW power.

Thc lmportanoc of thc powcr of mvxcw hcs in thc fact. that some issues mvolvcd in CRTC
decisions transccnd regulatory matters for thch the CRTC is rcspons1b1c and enter the larger |
domain of public policy. “The powcr is csscnual to ensure that thc tclccommumcauons sector is
regulated in accordanoc w1th the govcmmcnt s broad pohcy objccuvcs ’

- However, the lcgmlauon also guaramccs for thc ﬁrst time, that mtcrcstcd pames w111 bc duly
informed of apphcauons for rcvu:w ma.dc to the Govemor in Councﬂ A
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POWER OF EXEMPTION

The Governor in Council may, by order, cxémpt any class of Canadian’ carrier from the
application of the act, subject to any conditions the Governor in Council believes are indicated and
where the Governor in Council is satisfied that the exemption is consistent with the objectives of

the policy set out in the legislation.

This new power is intended, for cx@mplc, to enable the government to exempt from the act’s
restrictions carriers whose size, in the context of the policy objectives, does not justify the level of
regulation which applies, to the country’s large telephone companies. In this way, the provision
recognizes that it is not necessary to regulate all Canadian carriers to the extent pfovided for by the
legislation. o

For example, radm common carriers could be exempted. Canadian telecommunications policies
have traditionally avoided submitting these carriers to strict regulatory control. This government
also believes that it would not be justified to subject them to such regulation. The dcﬁnitipn of
Canadian carrier includes radio common carriers. The power of exemption permits this restriction
to be lifted. ' |

By thus authorizing the govcfnmcnt to maintain its right to examine the general market
situation, and not a particular activity or service (which would fall under the rcsponsib.ility. of the
regulatory body), the power of exemption allows for adjusting the policy framework as required to

reflect the rapid development of the telecommunications industry.

The provisions respecting this power ensure that all interested parties will have an opportunity

to be heard regarding the proposed exemption. They also oblige the Minister to consult the CRTC

" before presenting & recommendation to the Governor in Council.
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P’owEk TO ESTABLISH TECHNICAL sTAN'mRns '

Thc act accords the Mxmstcr new powcrs to cstabhsh technical standa:ds for

B ;telecommumcauons facﬂmcs and to rcqmrc the CRTC to gwc cffcct 10 thcm

Thc mtcnuon bchmd this sccuon is to mcogmzc the govcmmcnt s Junsdlcnon ovcr o

- cstabhshmcnt of Canaman and mtcrnauonal standards This sccnon also afﬁrms the CRTC’s active |
"role in this rcgard, smcc thc Mlmstcr under tlus provxsxon must consult thc CRTC bcforc ‘
_ _cstabhshmg standards and may rcqun'c the CRTC 10 give cffect to thcm

Liczncn-_x’ssumcu s,i's_rtuj .
The new lcglslauon estabhshcs a systcm under wluch all Cana.dla.n carncrs as dzﬁned in the
' "act, may Opcratc as such only 1f t.hey hold a hccncc Thc powcr to 1ssuc, rcncw and rcvokc ‘

.' hccnccs 1s held by the. Munsn:r

'I'he Minister issues a tcleco‘mﬁmnications licence if, in thc'Ministcr"s bpinibn doing so will

hclp furthcr the tclccommumcanons pohcy objecnvcs set out in ‘the act The Nnmster may include -

‘ in the hccnoe appropnntc condmons Howcvcr, before doing 50, the M1mstcr must forwani the
- lwcnce apphcauon o thc CRTC,. WhJCh wﬂl nunatc pubhc pmcedures rcgardmg thc apphcauon and_ .

- . ‘submtamponmthchbmstcr _

.CANADIAN OWNERSHIP. -

- In ordcr 10 be chglblc to- hold 8 telecommumcanons hccncc, the Canadlan carrier must satisfy
speclﬁc mqum:mcnts rcspccung Canadlan owncrsh1p and control. Under thcsc rcquu'cmcnts 80
percent of the interests in the -carrier ‘must be owncd and controlled by Canadlans The lchslauon B
and relawd rcgulat:lons are thcrcby mtcndcd to promots Canadlan control of thc coumry s
tclecommumcanons mfrasuucnn*cs
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' Ca.nadianvowncrship and control rules are more flexible for holding companies that wish to
invest in Canadian carriers, because of the often international nature of their operations and their
sources of capital. Under these rules, two-thirds of the holding company’s equity must be owned
and controlled by Canadians. ’

_ There are certain foreign controlled carriers now operating in Canada, such as BCTel and
Quebec Tel, which have saﬁsﬁéd the needs of their customers successfully for a number of years.
The acquired rights of any such companies that are subject to this act will be recognized. For
example, B.C. Tel will not face any special constraints on its operations in British Columbia
although it is more than 50 percent controlled by GTE Corporation. However, carriers with
acquired rights must ensure that they maintain, in accordance with the regulations, their level of
Canadian ownership. '

‘These and other elements of the Canadian ownership regime will be contained in regulations
which will be developed in a manner that is both flexible and consistent with the objectives of the

policy.
ISSUING OF LICENCES TO NEW CARRIERS

The new licence-issuing system permits entry into the market by new facilities-based carriers,
while enabling the government to ensure that the size and nature of this market, which is crucial to
the entire telecommunications sector, respond to users’ needs and to the interests of the industry as
& whole. In this respect, the role of government under the ﬁcw licence-issuing system has not

. changed.

During the past thirty years, the government has granted 6pcrating licenses under the.
Radiocommunication Act to new telecommunications carriers such as Telesat Canada and Cantel,
and to existing carriers such CNCP (now Unitci) to operate new facilities. The decision to allow

CNCP in 1961 to operate a nation wide microwave communications facility to provide business



i_’- ",207,'~

o commumcanons scrvxccs was mstrumcntal in sumulaung compctmon in this ma.rkct Tclcsat _
;Canada’s cntry into thc ma:kct in 1969 gavc Canadums, pamculaxy thosc in rcmotc aroas, acccss to-
' arange of new commumcauons scrvxccs 1t also gave rise: to. the: Canadlan space commumcauons .
: mdustry Fmally, the granung of a hccnco to Cantcl and the Ccllth compamcs in 1985 lcd to thc
"-dcvclopmcnt of an mnovauve and compctmvc cellular commumcanons mdusuy Wthh
t revoluuomzcd mobile. commumcauons in this coumry In cach casc thcrc was a thorough rcvxcw |

'y»bcfomahccnccwasgrantcd B

If past cxpcncncc is an mdlcatlon futurc apphcanons for a hccncc to opcratc new fac1ht1cs-

' vbascd scrvmcs could follow the samc pattcm apphcauons would bc rclanvcly fcw, and thcy wouIdA
. gencrally mvolvc thc mu'oducuon of new. scmccs and- more advanccd tochnologlcs that will be -
: 'supphcd by clthcr a ncw camcr or an cxlstmg onc Furthcrmom, the CRTC w111 automauaally
':rcvxcw each apphcauon on its mcnts and agamst thc obJocnvcs of the tclocommumcanons pohcy;
o Aand thcn submit a mport to the Mnustcr for cons1dcranon ' '

Whatcvcr thc naturc of thc apphcanons, thcy W111 bc asscsscd accordmg to a numbcr of

| factors, mcludmg

e thc cffc.ct of thc new carncr on umvcrsal access to affordablc, h1gh-quahty bas1c

' ,telcphonc scmcc

1. thc capabxhty of thc proposcd opcrauon to rcspond to spocxﬁc necds and to offcr : " L
“ servzccs ftom which Canadxans could bcneﬁt ’ |

e »thc potcnnal cffccts of the proposed Opcranon on thc avallablhty of a rangc of

y n:hablc. hxgh-quahty and affordable tclccommumcanons scrvwcs m 311 mglons of .
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« the effect of the new carrier’s market entry on the efficiency and competitiveness of,

the Canadian telecommunications industry.

In addition to benefitting from the CRTC’s recommendations, the Minister may consider an
application in the light of any other factor the Minister deems appropriate. A company receiving a

telecommunications carrier licence would then be subject to regulation by the CRTC.
4. REGULATORY INSTRUMENTS

A large number of existing legislative provisions regarding regulation are consolidated, and in

-many cases updated, in the new legislation.

Thus, the obligations of Canadian carriers set out in the Railway Act are now contained in Part
III of the legislation, entitled "Rates, Facilities and Services." This part presents the elements on
the basis of which the CRTC establishes its regulatory criteria, particularly the process for rate-
setting and the connection of telecommunications facilities, essentially incorporating those already
in force. It should be noted that two major regulatory principles are maintained: the obligation to
establish just and reasonable rates and the prohibition égainst discriminatory practices.

o Much of the National T elecomniwzica:ions Powers and Procedures Act, which describes the
CRTC’s powers, corresponds to Part IV of the new legislation. The act provides important new
powers for CRTC, including the ability to forbear from regulating, which will significantly increase
the flexibility and responsiveness of the regulatory system. The following briefly dcscribés the
nature of these new powers.
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" FORBEARANCE BY THE COMMISSION .

Thc most 1mportam new powcr the act accords thc CRTC is the powcr 10 forbcar from

excma:mg its normal rcgulatory powcrs in rclanon to services provxdcd by Canadlan carncrs whcrc

- it docms thcrc is sufﬁcmnt compcnnon to protcct uscrs 1ntercsts e

Unnl now, thc CRTC could not mfram from rcgulatmg thc camcrs undcr 1ts ]lJI‘lSdlCT.IOn Thls :
" ran counter to thc gcncral trend in modcm socmtxcs toward more- rchancc on market forccs, and had
'ﬁ'cqucntly bccn cnucxzcd by the mdusr_ry ' o 4

. Thc new lcglslauon authonzx:s thc CRTC in cxcrmsmg ns powcrs, to takc into account thc

. dcgmc of compcutxon m thc pronsmn of services. Thus, it may rcfram from rcgulatmg if it dccms -
, | that thcre is sufﬁclcnt compctmon to cnsure that Just and masonablc rates for serv:ccs arc ,

- estabhshod., and to pmvent any unjust undue or unreasonable d.xscnmmanon prcference or
‘disadvantage, Howcvcr, the act prov:dcs that, whcncvcr the CRTC dctcrmmcs that thc service is no.

: longer subjcct to sufﬁc1em compcunon, thc Comm:ssxon must resume- thc exercise of 1ts normal

,powcrs and duucs
ORDER TO ll"If_I'EG_RATE ACTIVITIES OF AFFILIATES OR TO DIVEST ACTIVITIES - - |

| The act. authonzcs thc CRTC to ordcr any Canadmn carrier cnhcr to prowde a o

- tclecommumcauons scmcc mstcad of an affiliate or to ccasc to prcmdc 8 semcc in favour of an
affiliate. Its dcmsmn must be based on the degree. of compcunon to which thc scmcc is subjcct in -
relation to the need to ensurc cstabhshmcm of just and reasonable rates and to prcvcnt '

‘ dlscnmm_atorypmcuc:s_.

Tbcsc two new prowsmns ongmatcd in t.hc Bell Canada Acr Their gcncrahmnon o covcr al 7 |

- Canadlan carriers, hke the sccnon authonzmg thc CRTC to rcfram from mgulaung, rcﬂccts thc
. mtcn; to adjust the -rcg_ulatory &amcwqu to the realities of _ thc_tclbcommumcauons marke,t. '
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These powers allow the CRTC, in exceptional circumstances, to require structural separation to

protect the public interest. -
UNSOLICITED TELECOMMUNICATIONS

Technological developments have created new kinds of threats
to privacy. One of the most striking examples is advertising by telephone or facsimile machine.

| The legislation iS designed to deal with this new problem. It explicitly grants the Commission
the power to regulate, taking into account users’ right to freedom of cxpfcssion, certain categories
of unsolicited telecommunications transmitted using the telecommunications facilities of a Canadian
carrier. | o

ADVANCE RULINGS m't CRTC

~ The act contains a new provision under which the CRTC, on application by a person who
plans to provide telecommunications scfviccs within the framework of a Canadian carrier, or on
application by the Canadian carrier, may advise the applicant regarding the rules and conditions |
which should govern the provision of those services. _By authorizing the -CRTC to advise in this.
way, the legislation increases the efficiency of the regulatory process and contributes to the

establishment of new telecommunications services.
METHOD OF DETERMINING RATES

Finally, the legislation modernizes and clarifies the CRTC’s powers respecting determination
of rates in such a way as to give the CRTC more flexibility in this regard. '

A new provision even clearly authorizes the CRTC to choose the method it deems most

appropriate for establishing the rates of the carriers it regulates, including the current method, which
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is bascd on thc camcr s rate of return on its rate base. Altcmauvcly, the CRTC wﬂl bc ablc to use

pncc cap mgulauon, or even to adopt social contracts. -

| 5 Thc act thcreby cnablcs the CRTC to. better takc into account the leCl'Slty and complcxxty of

: telecommumcauons common camers
5, "INCRE'ASING_REG_YIONA'L AWARENESS

Awam of the lcgmmatc concerns of thc provinces regarding mgulanon of tclcphone compames
| opcratmg in their tcrntory, espccmlly where. it affects econormc and social dcvclopmcnt, the
: govcrnmcnt concluded a series of agmcmcnts with the provmces to spcc1fy the terms for their

parucxpanon in pohcy dcvclopmcnt and 1mplcmcntanon

Most of the consultauon mechamsms prowdcd for in thcsc agrccmcnts arc the subjcct of

specxﬁc measures in thc new lcglslauon

: A'I‘hc act stipulatts that a'provinéc must be Consultcd when the exercise of the govcrhnicnt’s o

m powers w111 mgmﬁcantly affcct the: pnnc1pa1 tclccommumcauons common carrier in the
' province or a carrier opcratmg prmcxpally in the province. Thc main’ powers mvolvcd here are
thosc to issue directions to the CRTC, to review CRTC dcmslons to cxcmpt catcgoncs of carriers
| from the provmons of thc act, and thosc related to thc 1ssumg of hccnccs

In addmon, n should bc cmphasxzzd that, wnh the recent adopuon of thc Broadcasnng Act
CRTC commmmoncrs may hcnccforth exercise their powers and carry out thcxr duties in thc
.rcglons, the intent bcmg that the CRTC’s decisions reflect. the ‘

needs and interests of all rcglons of thc country, The mspon51b1lmcs of commlsswners extcnd to . '

both broadcasung and tclccommumcauons -

!

i
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OI1. CONCLUSION.

Telecommunications is the country’s leading high-technology industry, one of the few
industries in which Canada is a world leader, and it provides an essential infrastructure for
Canadian businesses. The economic importance of this sector has been proved, and all the main
parties involved recognize the urgent need to give Canada the, méﬁns to maintain and promote -

competitiveness in telecommunications, both nationally and internationally.

The government believes, therefore, that it is essential that regulation of telecommunications
be more flexible and that greater competition in this sector be encouraged, while guaranteeing
Canadians access to reliable, affordable and high-quality telecommunications services.

The new lcgislaﬁc;n advances these major policy objectives. It ensures a more open Canadian
telecommunications market, through the applicatioh of a coherent policy for the entire country and

| the establishment of a single regulatory agency; guarantees the participation of the provinces in

.policy dcirclopmcnt and implcmcntationﬁ modernizes thc'rcgulatory framework; and_favoufs |
Canadian ownership and control of telecommunications infrastruéturcs.

The legislation thereby ensures that the telecommunications industry, which is vital for the
country’s economy and for all Canadians, can suéccssfully meet the challenges of the coming
decades.






