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EXECUTIUE SUHﬁARY AND RECDHMMENDATIONS

1. The current legal dsfinition of ’'broszdcasting’ was introduced
into the Broadcasting Act in 1868, The definition reads:

'Broadcasting’ means any radiccommunication in which the
transmissions are intended for direct reception by tha general
public.

c. Until the laét 10 or 15 years, the definiticn has adeguately
covered the regulation of ths2 Canadian Broadsasting System.

3. However, the develcpment of new ccmmunications technologies
which deliver program carrying signals to the public has placed
strain on the statutory definition, the Broadcasting Act, and cn
the CRTC. The current definition is based on conventional over-
the-air transmission technology. However, Canads is now in &n
era where signal delivery systems enccrporate a mix of:

a) satellite transmissicns; b) coaxal cable and fibre coptics;

c) microwave fFacilities; d) conventional over—-the-air transmissions,

4. A definition of ’broadcastinrg’ that relies strictly on ’'cver-
the-air’ transmissicns precludes effective regulatiaon by .the CRIC
of the Canadian Brosdcasting System.

5. Specific legel problems with the definition:

a) The definition describes broadeczst services as ’'intended Ffeor
direct reception by the general public’, By not identifying
recepticns made ’indirectly’, the definition has Ffailed tao
encompass the fact that the majority of program signals available
in Canada are delivered indirectly through a variety of
Facilities, including satellite and cable.

b) The definition relies on the phrase ’'rececticn by the general
public’, In an era of specialized programming services directed
to a narrcwer portion of the public, it is not clear that these
services are ’'broadcasting’.

c) The definition relies on the phrase ‘’intended Ffor direct
reception by the general public’, The ward 'intended’
complicates the situation of the provision cf program services

Fcr a fFes, pover satellite, Pay-TV is not ’intendsd’ fFor direct
recepticn by the general public, and sc doss ngt Fzll intc the
definition of 'broadcasting’. an the other hand,
radiccommunications ‘’intended’ to be recsived only by cable

operators are considersd 'broadcasting’.

d) The definition of ‘radiocommunication’ relies cn the words
‘any transmission,..propagated in space without artificial
guide’., Canadian courts have defined satsllite

transmissions of program carrying signals as being propagated in
space WITH artificial guide. Thus, they do not FfFit

into the definition of ’broadecasting' which reads ‘any
radiocommunication’.



=P Nowhere in the definition of ’broadcasting’ dces it mention
cable. Cable is cne of the majcr compcnent in the technolegical
mix that makss up the Canadian Broadcasting System, and yst thsre
is no menticn aof it in the Eroadcasting Act or its definiticns.

B. It is important to clearly identify what is considersd to be
part of the Canadian Broadcasting System (including eczkle and
satellite transmissions) S0 that the public interest

consideraticns identified in Section 3 cof the Broadcasting Act,
the Canadian Content criteria in the Telesvision Reguletions, and
the criteria on foreign gunership will attach to the appropriste
szrvices and technologies. If a clear delineation of these
components is not made, then it is possible that the intentions
of Parliament to protect and enhance the Canadian cultural fabric
and natigral unity will be frustrated.

7. It is impartant to know what is considered to be part of the
Canadian Broadcasting System sao as to’distinguish it from the
private 'point-to-point’ - telecommunications system,

'Broadcasting’ is directed to the public; the public has a ’right-

to receive’ programming. Private point-to-point communications
are not directed to the public; they are private; the public
interest consideration of Section 3 of the Broadcasting aAct =t al
do not apply to pocint-to-point communications. However, many of

the services offered to the public now (and in the future) exhibit

characteristics of both broadcasting and peint-to-point
communications. From the print of view of regulaticn by the CRIC
it is important to decide which ’'grey arsas’ will be attached by
public interest considerations. From the pgint of view of
federal/provincial Jurisdiction, it 1is imporitant tc delinesats
which ’grey area’ services will legitimately be controlled by the
pravinces. :

8. 'Grey area’ services include:

-Teletext (Teledon ste)d

~Data transmissions utilizing gver-the-air technologies;
-Low-power TU and Radig; .

-Fixed Satellite Services:

-Pay-Tu.

. It is important for the Carmadian Broadcasting System to
remain compatabkle with the international regima established for
the cooperative allccation of radiccommunicatic®m frequencies fcr
the purpose of avoiding bharmfull interference, administered
pursuant to the ITU Convention and Radioc Regulations.

10. The present Copyright Act which came into force in 13984 is
outdated and does not consider the situation of rebroadcasting of
live broadcasts over cable. Problems of 'reciprocity’ with the
U.S. over copyrighted material causs concern, as does the
situation of applying copyright to data transmissions.

(=)
-




OPTIONS

1, Include &all the communications systsms that Parliament wants
to be considered part of the Canadian Broadcasting Sustem, SO
that public interest considerations will clearly apply:

'Broadcasting * means the dissemination of saounds, transient
visual images or both, other than telegraphic or telephaonic
messages, intended to be received by all ar part of the public,
gither directly or through the medium of relay stations or
satellites, by means of:

a) any form of radioccommunication utilizing Hertzian waves, ar
b) cables, wires, fibre optic linkages or laser beanms.

2. Depart from the technical definition, and focus instsad an
the °’Cultural’ amd ’Cantent’ compaonents that Parliament wishes to
emphasize Ffor the protection of Canadian culture and the
faostering of National Unmity. This waould mean following the Clyne
Committee (1878) suggsstions of uniting ‘broadcasting’ and

'point-to-point’ communications under one head, and creating new

subcategories far a) producers of pregramming; b)Y infeormation
praviders (neswsl; cl) private service praoviders (data); amd c) the
system (all undertakings).

3. Follow the lead of the United Kingdom and the United Stzates.
This would mean retaining the technical definition of
broadcasting as ‘'aver-the-air’ services, and create specific
legislatian dealing with cable, sztellite broadcasting, and the
grey areas,

4. Utilize the ’deeming’ provisions introducsd in Bill C-20 ta
£ill in the regulatary gaps.

S. Dcop the notion of 'intention’® now currently the hallmark of
the legal definition, amd Ffocus instzad an the naotion of
'availability’ of program carrying signals to the public. HMany
peaple receive pragramming irrespective of whether or neot it is
intended far them.

B. Replace the words ’'sounds, transient imagess or both’ as found

in Option 1l with the words ’‘pragram carcying signals’. 'Program’
could be defined as a body of live ar recorded material,
cansisting of images, sounds, or bath, embodies in signals

emitted for the purpase of ultimate distributian.’.

[
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RECOMMENDATIONS

It is recommended that:

1, That a new definition of ’broadcasting’ wtilize the Ffactors

outlined in Options 1, 5 and B, (See OPTIONS) wherehbhy the
technoclogies of cable and satellite transmissions would be
encorporated, and the problems raised by the notion of
Yintention’ wculd be rectified.

2. That further study be commissicned to lock into:

al The impact of a definitional change o©n related statutes

(Radio Act, Copyright Act etzc.) and on related definitions
(’radiccommunicaticn’ 'metwark’ 'broadcasting receiving

undertasking’ etc.)

bl The impact of a definiticonal change on the constitutionzal
issues of telecommunication. Any change ta the definiticn of
'breadecasting’ will likely be the basis for questioning by the
provinces.

c) The impact of a definiticnzl change on the international
regulatory regime of ITU and the Radio Regulations.

3. That the Parliament of Canada initiate a revision of the
Broadcasting Act every 10 years, sao as to update the legislation,
including definitions, in 1light of new technical anrnd social
considerations, This would fFollow the lead taken in the federal
regulation of banking, whereby Parliament must re-consider the
conditions for the effective regualtion of banking every 10
years. (Banks and Banking Law Revision Act, 1980, s.C. 1280-81,
C. 40, s. B)

4, That Canada explore the introducticn of charges to the
international 1legal definitions invelving ’broadcasting’

at the upccmming ITU Plenipotentiary Ccocnference to be held

in 1988. Many states are now grappling with the same set

of problems as Canada regarding the inadeguacy &6F current
definitions. If Canada does develop a new definitien which |is
compatable with the ITU regulatory regime, while bheing Flexible
in its encorporation of new technologies and services, this
example could assist the internaticonal community in the
development of future definitional options.,

5. That Canada closely monitor develcpments regarding new lesgal
definitions that originate in the United Kingdom, the United
States, and the European Economic Community.

|
END EXECUTIVE SUMMARY AND RECOMMENDATIONS
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INTRODUCTION

This paper outlines the legal problems with the current

definition of ’broadcasting’ found in thsg Broadcasting Act. It
addresses the question within the context of technological change
and public intsrest considerations. A variety of options are

suggested. An Appendix is included which deals specifically with
Copyright issues related to a new definition of broadcasting.

The gptions presented must be explored in light aof the
recommendations made, especially regarding: a) the Jurisdictional
impact that any change to the definmition might have; b) the
compatability of a new Canadian definiticn with international
gbligations (ITU Convention and Radio Regulations); and c) the
impact any new definition would have on other statutes and
related definitiions.

It is important to understand £hat a good definition interprets =
given subject in light of clearly defined policies. If the
policies are ill-defined and hazy, &a definition will not be of
much assistance. A good definition cannot be piecs-meal, or he
merely a stop-gap measure. The cardinal rule of legislative
drafting and interpretation is that statutory language must be
clear and concise. Interpretation will be based on the plain
meaning of the words. Thus, it is important to he clear as to:
a) the policies on whizch a definition is bssed; and b) the
definition itself.



III. STATEMENT OF THE PROBLEN

The current legal definition of broadecasting was introduced into
the Broadcasting Act in 1968. Since that time there has not bheen
a re-examination by policy makers of the scope of the  Broadcast
Act ( and related zacts), and its definitions.

The deflnltlcn in the current Broadcast Act (RSC 1870, c. B-1l1l)
reads:

'Broadcasting * means any radiccommunication in  which ths
transmissions are intended for direct reception by the gensral
public. )

There has heen little change in this definiticon since the first
legislation dealing with ’hroadcasting’ as a8 service to the
public., The Radio -Act of 193B defined ’broadcasting’ as:

The dessemination of any form of radiccommunication, including
radiotelegraph, radictelephone and the wireless tramsmission of
writing, signs, signals, pictures, and sonds of all kinds by
means of Hertzian waves, intended to be received- hy the public
gither directly or through the medium of relay stations.’

Thus, it can be seen that the general format of a statutory
definition of ’'broadcasting’, since 1838, has been programming
provided for the gereral public fram over the air services.

Untill the last 10-1S years, the Canadian definition has
adequately covered the regulation of the Canadian broadcast
system. This system has been largely composed of undertakings
disemminating over the air programs to the public without charge.
This was certainly the broadcast environment in 1968.

However, the development of new communicatians technclcgles which
deliver program carcying signals have placed strain on the
statutory definition, the Acts to which they relzate,

the CRTC (Canadain Radic—Television and Telecommunicaticns
Commission) as regulator, and the Canadian Courts.

The once functional definiticon has

become obsoclete, and is now causing problems from

the point of view of effective legal and administrative
regulation.



The current statutory definition is based on conventional over
the air transmission technology. However, we are now in an era
where signal delivery systems encorporate a mix of a) satellite;
blcoaxal cable and /or fibre optical cable; c) microuwave signals;
and d> conventional over-the-air transmissions.

A variety of telecommunication fFacilities are used to provide
programming to the ultimate viewer. Many of thase methods

encorparate the above mix of technologies which make an 'guer-

the-air’ definition of broadcasting a hinderance to effective -
regulation by the federal government.

IV.ANALYSIS OF THE CURRENT DEFINITON OF BROADCASTING

The present definiton is found in section 2 of the Broadcasting
Act and in subsection 2(1) of the Radiao aAct:

Broadcasting means any radio communication in which the
transmissions are

intended for direct reception by the gesneral public.
'Radiccommunication’® is defined in the Radic Act as:

Any transmission , emmission or racepticon of signs, signals,
writing or intelligence of any natura by means of elactromagnetic
" waves of frequencies lower than 3000 Gigacycles per second (i.a.
Hertzian waves’) propagated in space without artificial guide.

What are the problems with this set of definitions?

1. The Broadecasting Act describes broadcast services as ’intended
for direct rceception by the general public’, By failing tn
ldentify receptions made ’indirectly’, the definition has failed to
encompass the fact that the majority of programming signals
avallable 1n Canada are delivered indirectly to the public

through a variety of facilities. For example, television
transmissions are beamed to either microwave facilities, or
satellite, which then delivers the signal to cable heads of
community based cable TV distribution systems, thch then
distribute the signal to the public. This is hardly ‘direct
transmissions’, 8s indicatd in the definition. “

2. The definition relies on the phrase ’'reception by the general

public’ In an era of specialized programming services directed .
to narrower portioms of the public, it is not clear that these
services are ’broadecasting’. It is unclear whether or not the term
'general public’ encorporates these narrower programming
audiences.

3. The defintion states that broadcasting is radiocommunications
INTENDED for direct reception by the general public. The impact of
the word ’intended’ complicates the situation in which programming




services are available via satellite. In Canada,

programming services via satellite are provided as ’'Fixed
satellite services’, which are private, paoint to point services.
Reference to the Shellbird case from the Newfoundland Court of
Appeal will show that indeed, the transmissions af program
services via satellite are NOT intended to be received by the
general public., (R, v Shellbird Cable Limited (1982) 38 Nfld. &
P.E.I. R, 2284; 108 A.P.R. 224 (Nfld C.A.J)

Pay-television and other satellite delivered

subscription services are intended faor subscription paying member
of the public. This places these types of services in a category
not specifically covered by the purposes of the Broadcast Act,

as they fFail to Fit within the current definition. It is clear,
however, that they are part of the Canadian Broadcasting System,
but occupy an undefined pasitian.

Y. Regarding the definition of Radiocommunication, the wards
WITHOUT ARTIFICIAL GUIDE has proven to be a probhlem. Canadian Courts
have defined satellite transmisssions of program signals as

being propagated in space WITH artificial guida. (R. v Lougheed
Village Hgldings Ltd. (198l) S8 C.P.R.(2d) 108 '(P.Ct.B.C.JX)

Thus, satellite transmissions are NOT consideressd

by the cowurt as being ’'radiccommunications’. Thus, they do not
Fit in the definition of breadcasting which reads

‘any radiocommunication...’

Although a case which may rectify the Judicial confusion in this

manner is currently before the British Columbia Court of Appeal,

the Fact remains that Canadian Jurisprudence

has placed satellite transmissions autside the purview of the

current legal definitign of broadcasting. Until the courts, or hetter
still, until a statutory definition does encompass satellitse
transmissions as ’'hroadcastting’, the situation remains confusing.

S. Despite the fact that Canada is one gf the most

'cabled’ nations in the world, and that cable is gne gf the major

parts of the technological mix that makes up the ’'Canadian Broadcasting
System’, there is no direct mention gf cable in the Broadcasting Act.
The anly legal administrative 1link between the CRIC and cable
regulations is in the mention of ’'Broadcasting Receiving

Undertakings’', and in the Cable Television Regulations,

Cable ’'receives’ broadcasting from either satellite, microwave gr some
other directional gver-the- air radiocommunication, and

distributes it to home TU sets. It is nat broadcasting in itself. It
merely distributes a broadcasting signal; thus it becomes a
'Broadcasting Receiving Undertaking’. The courts have upheld the

administrative cantrol of the CRTIC ogver cable by viewing it as a
necessary technological link which compliments and completes the

mix that is the Canadian Broadcasting System. Still, however, it

is only through creative legislative drafting and a court’s
willingness to see the ’'system’ as a whole, and allow Ffederal
regulation, that control over cable is maintained. It is not
expressly integrated in the legislation that we rely on to
regulate the broadcasting system. There is still



a major Jurisdictional ’grey area’ that surrounds cable.
It must be set out explicitely what aspects of cable do in Fact
belong to a Federally-regulated broadcasting system.

The current role of cable in the Canadian Broadcasting System

is ’'passive’. It receives and redistributes.

It does not originate programming. However,

cable enterprises can and do originate programming; community
programming is encorporated into the scheme, and is considered

part of the broadcasting sustem. When cable operators originate
programming, they are considered to be ’active’ cable. The fact
that they do not utilize any aspect of aver-the-air

transmissions means that it is no longer a ’Broadcasting Receiving
~Undertaking’. 1t receives no ’broadcasting’. It is not covered
by the Broadcasting Act. It is not ’'radiccommunication’, and is
thus not attached by the Radioc Act. We have no 'Cable Television
Act’ in Canada, as exists in the U.X. and the U.S. Thus,
programming directed to the public, but not utilizing any over -
the-air transmissions, is not hroadcasting. It remains in the
limbo of inadequate statutory definiticon. The implications of this
type of situation Cactive cable) raise problems From the
Jurisdictional point of view. If active cacle is 'wholey within
the bounds of a province’, has no interpraovincial or

international interconnections, it is possibly attached by provincial
authority to regulate. It is not ’'broadcasting’. It is more ’'point to
point’ telecommunication, a field already inhabited by some
provincial Jurisdictions,

Unce again, an important and potentially large portion of the

Canadian Broadcasting System is held beyond the lawful reach of

federal regulators because of the grey area which non broadcasting cable
inhabits. The ’'grey area’ of cable cannct be properly regulated by
inadequate and obtuse definitions. If some bounds of federal

cable regulation are not made clear, then the Canadian courts

will have to interpret the matter. Muddy definitions do not

help the courts, as we have seen in the matter of the issue of
‘articifical guide’.

U. WHAT IS A BROADCAST ’'SYSTEM’?

';i‘
The Broadcasting Act speaks of a ’'single system’ of broadcasting
(section 3C12): "broadcasting undertakings in Canada constitute
a single system comprising public and private elements.”

The Federal Minister of Communications has stated in his
announcéement of a Fundamental review of the Canadian
Broadcasting System that:

The activities (and) programmes of cable
operators and conventional broadcasters and pay operataors and
Educational Broadcasters and Specialty Services...taken together,




are a single broadcasting system, charged with
acheiving certain cultural goasls for the nation as a whole.

(COMBROAD, June, 1985, at p.42)

Thus, it appears from the Ministers’ statement that he would see
the Canadian Broadcasting System as a compilation of all
program originators, together with the Ffacilities needed to
distribute them, including cable, and although not mentioned,
would include satellite transmissions.

Certainly the Canadian courts have looked at the mix of
technologies that compose the transmission and distribution of
programming as a single system (lLaskin in Capital Cities et al
v. CRTIC et al (1877>, 18 N.R. '118). Also, the Radio Reference
(1832, A.C. 304) stated that the Canadian broadcast system

was a 'unitary system’. The sustem must be loocked at as a whole.

What then are the specific parts that make up this ‘single
system’ of broadcasting for Canada?:

— over-the-air systems, including satellite services, and
microwave facilities.

= all systems that connect with this over-the-air

transmission for the purpose of distirbution to the public

(cable, fibre optics)

The Canadian Broadcasting System is more than just 'transmitted
signals’. It is & mix of technologies and services that go beyond
the statutory definitions allowed by the Broadcasting and Radio
Acts. It includes cable and satellite interconmections with
over-the-air sustems.

However, the problem is that federal control of this ’broadcasting
system® is based on Acts that do not specifically define

what elements ARE included in the regulation of the system.

Again, the defintion of Broadcasting speaks only of over-the-air systems

b

Ul.CULTURAL AND ECONOMIC PROTECTIONS FOR THE CANADIAN
BROADCASTING SYSTEM

Now that it has been established what is considered to be part of

the Canadian Broadcasting System, what is it that places this set
of activities and techrnologies in a special position vis-a-vis other
telecommunications services”? Why is it so important to be clear

as to what the Canadian Broadcasting System is?

It is because all aspects of the Canadian Broadcasting Sustem becoms
subject to the a-priori conditions of cultural, social, ecornomic
and political considerations that ars outlined



in section 3 of the Broadcasting Act. In the face af
'Foreign programming’ the cultural complex af Canada
is seen as threatened. Program carrying services that exhibit or
mirror the world are a major factor in the conception or world

view that persans have. As Canadians, it is considered important
to have a wunigue ’'Canadian ' world-view. The influence af
television and radio in this regard is enormous. Thus, it has
been determined that it 1is impaortant to Bncaurage an
electromagnetic Canadian world-view through the Canadian
Broadcasting Suystem. It is the System, with all its

various components that will ensure a Canadian world-view.

Section 3 of the Broadcasting Act ocutlines the
responsibilities and identifying factors of the
Canadian Broadcasting System:

id hroadcasting undertakings in Canada consitute a2 single systam
comprising public and private elaments.

Ciid the Canadian Broadcasting System should

be effectively owuned and controlled by

Canadians so as to safeguard , enrich and strengthen the
cultural, social and economic fabric of Canada.

Ciiid the rights of freedom of expression and the right of
persons to reciave programs, subject only to generally applicable
statutes and regulations, is unquestioned;

(iv) the programming provided by each broadcaster should be of high
standard, using predominataly Canadian creative and cther
resourcses.

(v) (provision for a public broadcasting bhody, i.e. the CBC)

(vi) (regulation of the CBS by an independent administrative
body: i.e. the CRIC).

Alsao, &as required by CRTC ’'canditions of licence', there ares
transfer of ownership controls exercised. This is all 1in
addition to the ’'Canadian caontent’ guidelines found in
section 8 of the Television Broadcasting Regulat'ions,

Befare a discussiaon of these factors that attach to whatever is
defined as caming within the net of the Canadian

Broadcasting System, it is important tao

note that Canada is not the only state that utilizes a special

set of conditions that apply to @ national broadcasting system.

Even the United States, the hame of deregulated enterprises, utilizes
a set of special caonditions that attach to its ’'hroadcasting system’.

"The U.S. Communicatians Act reguires applicants ta he 1legally,
technically and finacially gqualified, and toa show that their
propased aperation would be in the public interest. They must be
citizens of the United States. Carparations with alien officers




or directors or with more than one-fifth cf the capital stock
controlled by foreign interests may not be licenced...
stations Cmust facilitate) equal employment
opportunities...licencees must ascertain and meet the needs of
their communities in programming...0Overcommercialization (is
considered) to be contrary to the public interest...Stations must
keep logs showing the programming presented and records of
request for political time...Commercisl stations are required to
broadcast 28 hours a week, at least two hours gvery day.”
(Broadcasting Services, FCC Information Bulletin, Nov 1977).

Thus, the Ffact that Canada utilizes Section 3 of the Broadcasting
Act to identify the conditions that Parliament considers important to
the ’Canadian character ' of broadcastinging is in no way contrary
to trends evident in other nation states.

The importance of knowing Just what is attached by the Canadian
Broadcasting System is that the Canadian '
public interest requirements 'kick in' at that

mament. In contrast is the situation of the private point to
point telecommunication services. Although the point to point
services utilize many of the same technological components as the
Canadian Broadcasting System, they are not

attached by the same public interest requirements

outlined in the Broadcasting Act. Thus, iIf a

service that carries ’'programs’ is styled ’'point-to-point’
'rather than broadcasting, then it is free from

the variety of content and other conditions of

operation that attach to the Carnadian Broadcasting System.

The importance of the cultural and ecomomic contributions

of the Canadian Broadcasting System to Canada are

being maintained even in the era of an

'enhanced trade’ agreement with the United States. Both the
Prime Minister =and the Minister of Communications have said that
'Cultural industries’, will not be sacrificed in negotiztions.

Even under the retooled ’faoreign investment’® legislation (An Act
Respecting Investment in Canada, Bill C-153 &

there are special restrictions that

apply to Canadian cultural sectors, especialy the broadcasting system.

It is clear to see that it is important to specifically identify
what is considered to be part of the Canadian Broadcasting Suystem

so that .the public intersst considerations

discussed above will attach to the appropriate

services and technologies. If a clear delinsation of these
components is not made, then it is possible that the intentions of
Parliament tao protect and enhance the Canadian cultural fabric
and national unity through special conditions may be frustrated.



VUII. DISTINCTION BETWEEN BROADCASTING AND POINT-TO-
POINT SERVICES ‘

One of the major reascns that a clear identification is necessary
as to what is included in the Canadian Broadcasting System

is in order to distinguish the

broadcasting system from the telecommunications services known as
'point-to-point’ services., Point-to-point services are regulated
by a different set of statutes, have a set of ’public interest’
considerations different from broadcasting services, and is
subject to a Joint Jurisdictiocnal environment where the provinces
have a clear and historic involvement in regulation.

Especially in the ’'grey areas’ where some telecommunication
services exhibit aspects of both broadcasting and point -to-point
it is important to understand what characteristics attach to each
type of service.

A. Elemants of a Broadcasting Service

.1, A broadcasting service directs programming. tg the public. It

is immaterial whether it is the entire public, as we have come to
understand ’'mass audiences’, or to a portion of the public. The
'public’, whether termed the ’general public’ as is in the
Broadcasting Act, or not, is that body of persons who represent

the audience for the programming, and who have bought/rented for
their own use, or otherwise have access to receiving apparatus to
display the programming. C(lLount Corporation et al v A.G. af
Canada st al (1884) 1 F.C, 332 (F.C.T.0D.J at p. 350

2. A Broadcasting Service is gne that is INTENDED toc be rgceived

by members of the public. The term ’intended’ in the definiticn of
broadcasting is one of the main characteristics af what
distinguishes broadcasting from point-to-point systems.

The intent of the ogriginators of '

the content is either a) to be directed to the

public (it does not have to be the entire public); or b) it is
private, non-public.

'Intent’, as identified in the Lount case, is found through the
instrumentality of the nature, capabilities, content and
operational Ffunctions of the service. This adds wup tao an
INFERENTIAL INDICATION OF INTENT. This inference is to be drawn

on the balance of prohabilities, and amounts toc an objective
test.It is not good enougn for content ogriginators to swbjectively say
that the service is ’'not intended’ to be received by the public.

The guiding principles are based on good sense. (Lount, pp

346, 347, 352.) :




An example of an objective test for NOT being intended for
reception by the public is whether cor not signals are scramibled.

Once a signal is scrambled, it is no longer 'intended’® to be
received by the general public. It is for a more specific
public.

(However, the fact that it is narrowcasted does not necessarily
mean that it is not part of the Canadian Broadcasting System.)

Clearly, a telephone conversation is not ‘intended to be re=ceived
by the public’'. However, what of the casz of hate messagess bming
automatically dialed and directed to members of tha general

public? The intention appears to be to direct the signal to the

public. Is this an intention of broadcasting’?

3. Ihere is a ‘'right to receive ' broadcasting services. This
is identified in Section 3(c) of the Broadcasting Act. If =&
service is beming dirscted to member of the public, it should be

open to all who have acquired the sufficient receiving apparatus,
to re=ceive the programs. The public does not have a right to

receive private communications (such as telephone calls, or
business data transmitted to a particular address etc). However,
if a service is being made available to the public, and is

intended to Qg received by the public, then these ’public’
aspects of the programming make it a condition in 2 free and
democratic society that the signals be govered by a ’'right to
receive’, (In relation to Pay TU and athar programming

narrowcasting, there is still a'right to receive; ons Just has to
pay a fee. )

4. A broadcasting service is gne in which section 3 of the
Broadcasting Act conditions apply. As well, cognditigns of
transfer of licences, foreign investment controls etc are also
applicable. '

An  activity attached by the the broadcasting regims is also
eligable for positive oriented, funded schemes, which for
purposes of inducing federal policy re. Canadian content arse
offered to activites that fall under the schema of broadcasting.

A set of cultural and political goals Cnatimnal';unitg, Canadian

identityl attach, and distinguish a service as a broadcasting service.

There . is also a system of compliance.

B. Elements of a Point-to-Point Service

1.The major distinction here is that such a service is a PRIVATE
gne. The telecommunications system is merely the carrier of a
message., The message itself is a matter of concern only to the
sender and the receiver. The ‘intent’ is

to direct 2 message to a closed set' of predetermined
receivers, The rationale for privacy in relation to telephons
calls, for example, is to protect the ’'reasonable expectation of




privacy’ that an individual has in a free and demccratic society.
Only if special circumstances exist can the state intrude on this
privacy (i.e. through wiretapping).

The rationale for the privacy issue for data transmissions are

that there is a certain value attached to the information, which
necessitates that it bhe directed only to specific recipients who
have paids for the service. As well, there may be ’'husiness

secrets’ that are at stake.

Ultimately, these point to point messages are never intended for
the public. If they are inteded to he received hy as many
menhers of the public as a sender can possible muster, then it
exhibits wmogre of the ’public’ nature that is more akin to
broadcasting services, thanm point to point. (Again, the
situation of hate messages sent over telephone to as manyg of the
public as the messages can reach.)

The issue of privacy is of such importance that in reference to
data tansmision, there is a federal ’'Privacy Commisicner’ chargsd
with 1issues relating to privacy involved in the point to point
telecaommunication systems. (Canadian Law of Communications, A
Report for the Max-Planck-Institute (Hamburg, West Germany), by
Dr. Nicholas Hateesco HMatte, and Or. Ram S. Jakhu, (188%) at p. B3

€. Ihe point to point telecommunciations system is rcegulated
through a different set of statutes: The Railuway Act

(permits FfFinancial caontrol over the carrier, controls taolls
charged, handles agreements re. interconnections); the CRIC Act
(issues rules, ogrders, regulations etc on telecommunications

matters); and The National Transportation Act. (Ihid., Matte and
Jakhul

3. The - hasic principles for regulation hy CRTIC is that tariffs
are Jjust and reasnahle; and that the services are ngn-
discriminatary.

4. The point—-to-point telecommunication suystem is designed and
regulated to be carriers of information anluy. They are nat to be
griginators of programming. They carry hroadcasting signals aon behalf
of programer originators, but are not hroadcasters themselves.

This distinction is becomming blurred, however, as ’'common
carriers’ are now pursuing opportunities to enter the
'programming’ area.

S. Pgint-to-point telecommuncation is generally a two way’

communicatigns Ffunction. Instead of a 'receive only’ operation
that characterizes current ’broadcasting’ point ¢to point
operations utilize a send and receive oepratian (ex. telephone
calls are a two way operation. Both parties of the

communication are sending and receiving messages.)

This distinction may become less apparant as broadcasting becomes
more of a two-way operation as well.
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UIIl. THE BREY AREAS

There are a number of telecommunication services that deo not fall
into ome or the other of the categories of broadcasting or point-
to-point services. These grey areas exhibit characteristics ef
both categoriss. The problem with grey areas 1s that they
create problems regarding which administrative regime.applies, with
what conditions, and for what resasons.

Amoung the grey areas are:

1) Teletext (Telidon eted

The expectation of policy makers in the arga of commniations is
that Canadian homes will have scme sort of two-—way communications
link with a ’public access’ data bank through their television
sets. Far the purposses of shapping, paying bills, accessing local

entertaimment listings =tc., the public may use a Telidecn style
system,. Because this is not the typs cof ’programming’ that one
gxpects aon a broadcsst system, it would appear that tslstsxt is
different. However, the definitian of broadcasting is silent as to
the nature cf the programming contaired in the Tansmissilaons.,
Looking at the definition of pregramming found in the Brussels
Ccnventien of 1874, 'programming’ is defimed as a tody of live cr

recorded material consisting of images' eor sounds or both,
embedied in signals emitted for the purpecse of ultimate
distribution.’' Surely teletesxt material could be consideresd-
‘programming’, and is certanly 'intended’ for the public.
However, it also exhibits saome of the characteristics of a
'privatz’ data base, accessable only to a special set of perscrs
whao pay for the service. It will not be ’dirsct reception’ to
the home through over-the-air +transmissicns but may
originate entirely in a closed circuit system utilizing cable.

2. Marine weather feorcasts/traffic infcrmaticn services: The
‘programming’ contained in these transmissions is intendsd far
some part of the public. Are they really private services?

‘2
3. Low-power TV and Radio: These transmissiaons can be of a
relatively ’'puklic’ nature (example, low-pcwer transmittsrs in
Natiaormal Parks transmitting inmformation to persons within the
Parks as to fire warnings, traffic patterns stc), or could be used
feor exclusively private styls business data transmisians,
Although a system such as this is a ’'radiocommunicatiaon’, it may
net be a broadecast transmission., Other specialty services offeresd
over radioccommunication Ffacilities could include 'real estate radic’
where the listings of homes etc for sale are transmitted aver an
AM band in a city or region . Although the service may
tramsmit ’'programming’, and is an over the air service, should
the section 3 conditions of the Broadcasting Act apply®?

11



1, Non-Broadcasting Services: In the case of a cable opesrataor
who ariginates a ’'service’ (e.g. a burglar alarm system in the

hame) it is technically a ’closed circuit * system. Hawever, the CRTC
maintains the positicn that ’permission’ (not a licence) is
needed by the cable operatar to provide the s=rvice. Although

the service is not an over-the-air transmission, it is ’intended’
to be received by the public (as many of the public as the cable
poperator can convince to subscribe). However, is the requirement
of ‘'permission’ a Fform of regulation that is wultra-vires the
Federal goverrmment? Rationsle fFor the ’'permissiocn’ is that the
CRTC wants to ensure that the ’'broadcast undertaking’
responsibilities are not hampered by 'mon-broadcasting services’
provided by the licencee.

In the case aof a ’'radioc telephcﬁe sarvice’,

the transmissions are radiocommunications, and are

'intended’ for the public on a8 subscript:on bssis. Haowever,

the public who wishes to recsive the service must obtain a ’‘radioc
recaiving licemce’ Ffrom DOC. Cnly ifF the trensmissigns Ffall

within the definition of Broadcasting will the receiver of the
service be exempted from the requirement of obtzining a
receiving licernce’.

5. Fixed Satellite Services (FSSJ): Program carcying signals
emminating - fFrom Canadian satellites are from 'fFixed service
satellites’, which were designed and are aperated as a fixed
point-to-point telecommunication services., As such, these
satellites were nct designed for ’'broadcasting’, although until
specific ’broadcasting satellites’ are put into space, the FSS
will assist programmers and networks to wuwtilize satellite to
distribute their signals. Special frequency bands have

been reserved, by the ITU, im the Radio Regulations for the
carrying = of broadcast signals by DBS (Oirect Broadcast
Satellites). The rationale for the designaticn of spescaiezal
fFrequencies for broadcasting is that it will keep the other
frequencies clear for the use of private pent-to-peint services,
without harmful inmterference from broadcast signals. 'Broadcast
‘services’ utilize a greater portion of the Ffreguency spectrum,
utilizing bhoth audia and visual purposes.

Several private point-to-point messages can be carried over the
same proportion of the frequency band as that utilized by one
broadcast program. The problem could arise that the

frequencies allocated imtermatiomnally for point-

to-point ~ services become 'colaonized’ by broadcasting services.

Programmers who continue to utilize the Fixed band for
broadcasting, and who came to rely on it in the future,

cannot be guaranteed an interference free delivery of services if
part of the service is to direct the signals to home satellite
dishes. FSS are not designed or regulated from the point of view
of ’provision of services to the public’.
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This situation causes concern because it is against the letter
and spirit of the ITU Convention and Radio Regulations,

B. Pay TV: Technically, Pay TV, offered cver satellite, and
through cable to subscribsrs, =xhibits characteristics of a 'ron-
broadzcasting service’, It is not intended to be received by the
'general public’, but only to that fixed number of payess who zlso
have appropriate receiving esquipement., Subkscription services nsesd not
go over radiccommunication systems at all. They caould opperaze
entirely over cable, or fibre optics, in a closed circuit type
system. What «the CRTC did regarding ’'licencing’ a ssrvice that
was essentially hon-broadcasting was a creative

application of the category

of licence known as 'Network Licernces’ (the cther two classes cf
licences available Ffrom the CRTIC are a) Broadcasting
Transmission Undertakings, and b) Brcadcasting Rec=iving
Undertakings,

7. Dsta transmissions utilizing over-the—-air technclegies are
not intended for reception by the public (e.g. Canadian Press or
Reuters busingess news service),.

8. CabhaéndIMta:Increasing]y, cable companies.are not merely
broadcasters in terms of "content." A host of new
alphanumeric services are provided, including general
“print out" news, weather and classified ads. Videotrons
of Montreal, for example, provides 12 thematic channels,
only three or four of which actually involve "programming"
as we have come to define it. While such channels only
capture three percent of the Quebec market on a given
night, it is arguable that the ‘market will é}ow in the
future as programming sophistication improves. Rodgers
Cable now plans 10 or 12 additional channels, many of them
two-way transmitters, including banking services and
fire/burglar alarm protection., Many of these services are
practicable and desirable in the immediate future. With
computerized billing, these channels offer a wide rande of
possibilities, including selected services by customers.

13



A new development is the possible entrance into
the broadcasting market of common carriers. Bell Canada,
for example, has studied. the possibility of “"rent-a-video,"
i.e. transmission of video signals via telephone lines with
television hook-up.

A futher complexity is created by the direct data
and telephone call transmission of major Canadian corpo-
rations for internal use. Last year, the CRTC approved
such a system for the Bank of Montreal. In the future,
these companies might also consider transmission o~
broadcast signals for internal use. Clearly, such
activities are neither those of a broadcaster or a common
carrier,

As these corporations expand or change their
activities, the distinction between broadcasters and
"common carriers" appears increasingly difficult to
maintain. Should the current regulatory market be altered?
Is regulation itself even feasible? Cf. CRTC's current
inquiry Hearing on Non- Programming Services and
Advertising on Cable, started October 28th, 1985. These
developments also have serijous imp]icat10n§5for federal/
provincial relations.
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IX. Other Areas of Concern

A. Constitutional Considerations

Since its inception in Canada, broadcasting has
been considered entirely within federal Jurisdiction, But
the rapid evolution of new distribution and non-broad-
casting services sﬁggests that a new mix of jurisdictional
capacities (federal and provincial) may be both desirable
and inevitable. In particular, a strong argument may be
made for joint federal-provincial or even exclusive pro-
vincial regulation of the activities of cable companies
carried on exclusively within one province.

Sources of Federal Powers

In the "Radio Reference," [In Requlation and
Control of Radio Communications in Canada, 1932, A.C. 304],
the Privy Council decided that broadcasting would remain

under exclusive federal authority. The court viewed the
broadcasting undertaking as one closed system, refusing to
distinguish between the transmitting and receiving
functions. 1In more recent cases, the Supreme Court has
extended the federal power to all aspects of cable company
operations. In Capital Cities et al vs. CRTC et al.
(19787 2 Ss.C.R. 141; (1977), 18 N.R. 118.3, it was held
that the federal government had exclusive jurisdiction over
cable television distribution systems because they are
receiving signals from broadcasters. A similar decision
was reached in Dionne et al v. Public Services Board
(Quebec) et al, ([1978] 2 S.C.R. 191, (1977) 18 N.R. 271).
The provincial government's contention that the cable
system was not engaged in broadcastng per se was not
accepted by the court.
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Laskin, J. at page 19é says:

"It does not advance their contentions to urge

that a cable distribution system is not engaged in

broadcasting. The system depends upon a telecast

for its operations, and is no more than a conduit

for signals from the telecast, interposing itself

through a different technology to bring the

telecast to paying subscribers."

Interesting enough, neither Dionne nor Capital

Cities considered what constituted a broadcasting
operation., Nor did the court address the issue of the
status of a cable company in the situation where the signal

received was not a broadcast signal.

Cable Companies: Reasons for Change

As the cable companies today increasingly become
transmitters of data instead of retransmitters of
broadcasts (radio and television), it is questionable
whether such they can be considered broadcasting
undertakings within the federal power. (Cable companies
increasingly look like the telecommunications common
carriers. As telephone companies based in most provinces
are provincially-grounded, so might be the cable companies.
[The source of the province's power over the cable
companies in 92(10) of the Constitution Act., However,
where the company is an interprovincial undertaking, like

Bell Canada, it is subject to federal legislative
authority. Toronto v, Bell Telephone Co. [1905] A.C. 52].

Advocates of continuing exclusive federal powers
over broadcasting argue that cable companies are by their
very nature "interprovincial undertakings" because their
signal often originates outside the province where the
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cable distribution takes place. This line of reasoning
was successful in Alberta Government Telephones v. CRTC
(1984) F.C., not yet reported. Here the functional
integration, i.e. between long-distance and local calls,
brought the Alberta system within federal jurisdiction., If
this reasoning is correct, then the provinces may have no

power to reguiate their telephone system, Despité_this
decision, provincial regulation continues. They also
argue that many of the data functions themselves -- notably
electronic mail [91(5)] and banking [91(15)] can be
considered extentions of existing federal powers. Finally,
they argue that joint or exclusive provincial regqulation of
the cable systems may create administrative chaos and
inconsistent standards.

The Current Provincial Presence

It is arguable that, at least on the administra-
tive level, Canadians already enjoy a de facto large pro-
vincial presence in the field of broadcasting. In the
1960s and 1970s, the CRTC allowed Quebec and Ontario to
establish provincially-owned educational channels --
Radio-Quebec and TV Ontario. Today, they are full-fledged
networks providing a wide-range of information and
entertainment functions much beyond their initial mandate.
One consideration for changes to the Broadcasting Act might
be a recognition of their provincial presence in the system

Further Provincial Powers

If Canada adopts a new broadcasting definition in
a new Broadcasting Act, should there be a further discus-

sion of the exclusive federal perogative in broadcasting
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itself? 1In other federal states, including the German
Federal Republic (West Germany), broadcasting is in fact a
local government (state) responsibility,

’ Indeed, the Aird Commission in 1928
suggested a mixed system for Canada, with the provinces
being responsible for regulation of local stations and
transmitter licensing of local stations and transmitter '
licensing within the provinces. At the time of the

introduction of C-20, there was discussion about the
possibility of building in some kind of consultative
mechanism with the provinces.

B. CHARTER OF RIGHTS

. Marcel Masse, at the time of the introduction of
Bill €-20, said that the federal government's abjlity to
limit or alter a broadcasting license may be severely
Timited in the future because of the Charter of Rights,
Indeed, a number of other Charter issues are raised by any
contemplated changes in the Broadcasting Act itself,

Freedom of Expression

L
<1

Currently, the right to receive signals is .
contained in the Broadcasting Act itself:

© "... all persons licensed to carry on broadcasting
undertakings have a responsibility for programs
they broadcast but the right to freedom of
expression and the right to receive programs,
subject only to generally applicable statutes and
regulations, is unquestioned;"

Broadcasting Act, R.S.0. 1970, C.b-11,
s.3(c).
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It is arguable that this provision is now rendered
largely redundant because of one of the fundamental rights

procltaimed in the Charter of Rights that being the e

freedom of thought, belief, opinion and expression,
including freedom of the press and other media of
communication," [Charter of Rights and Freedoms, s. 2(b)].

It is arguable that "media of communication" includes
broadcasting; further clarity however could be provided in
a revised definition of broadcasting in a new Act itself.
It can equally be argued that broadcasting is included in

the word "expression," which has been interpreted in the
United States to signify more than speech. [Cf. Thornhill
v. Alabama (1940) 310 U.S. 88, where the word was said to
include picketing; United States v. Q0'Brien (1968) 391 U.S.

3675, right of burning a flag or draft card.]

In the future, denying €anadians the right to
receive radio or television signals on]d almost certainly
constitute a violation of these provisions. It is
uncertain whether such provisions apply to the Canadian
content regulations, i.e. does a Canadian have the right to
receive unlimited American programming? Finally, it is
difficult to know if the provisions as drafted will apply
to the two-way transmission of data on cable or common

(2]

carriers.

Discrimination provisions

Today, one of the traditional arguments against a
provincial government presence in broadcasting regulation
has been eliminated by the anti-discrimination provision of
the Charter [s. 15(1) which prohibits discrimination on the
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basis of "... race, national or ethnic origin, colour,

religion, sex, age or mental or physical disability"]. :
Should a provincial legislature or federal parliament wish

to impose discriminatory programming, for example, such

measures would clearly violate these provisions.
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X. THE INTERNATIONAL REGIME:

A. INTERNATIONAL TELECOMMUNICATION CONUENTION
AND RADIO REGULATIONS

The rules of internaticonal telecommunications law are embodied in
the Internatiaonal Telecommunications Canvention (Internationzal
Telecommunication Union Conventian, Nairecbi, 13882J,

and the Radio Regulatians appended to it, (Radia

Regulations, 1882, ITU, Geneval. As well, theres are

regional treasties and conventians that apply to Canada: The North
American Regional Broadcasting Agreement (between Canada, the
United Statss, Cuba, Mexice, the Daominican Republic and Haiti,
18373; and the Canada-USA Television Agreement of 1852.

The importance aof the ITU Convention and Radio Regulations is that
it is an internaticnal attempt te protect radic frequencies that
are already being used from the effects of harmful interference.

Without the coaogperation of all states and the pracsdures
administered by the ITU regarding the registration aof radio
frequencies, and the regime of protection Ffaor registered

frequencies, the chaos that marked the early years of unprotected
and unregulated radio frequencies would have cantinued.

All Canadian licencees are required to cbserve the praovisions of the
ITU Convention, and are prohibited from causing harmful

interference to the braoadcast staticns which operate in accordance
with the provisions af the ITU Caonvention and the Radic Regulations.

The claose interaction between the international regulatcry regime

of ITU and the federal government exhibits itsslf in the similar
warding of the statutory definitions of ’broadcasting’ and
'radiccommunication’ in the Broadcasting Act and Radio Act of Canadsa,
and the defintiaons found in the ITU's Radio Regulations

Tha ITU Radio Regulations definitions ara:

"Broadcasting Servicea: A radiocommunication sarvice in which
the transmissions are intended Ffor direct reception by the general
public. This sarvice may include sound transmissions, television
transmissions or othar types of transmissions.

Telavision: A Form of telecommunciation for tHg transmission of
transient images of Fixed or moving objects.

Radioccommunication: Telecommunicaticn by means of radio waves.
Radio UWavas: Cor Hertzian Waves) Elsctromagnetic waves of
frequencies arbitrarily lower than 3000 Gigahsrtz propagated in
space without artificial guids.

Telecommunication: Any transmission, emission or raecaption of

signs signals, writing, images and sounds or itnelligence of any
nature by wire, radia optical or other electromagnetic systams.
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The North American Regicnal Brecadcasting Treaty uses this
definition dealing with brozadcasting: 'Breadeast Statian:  a
staticn, the emissions af which are primarily intended ta ke
received by the general public.’

B. FEDERAL COMPETENCE TO IMPLEMENT INTERNATIONAL
COMMUNICATION TREATIES:

The legislative Jjurisdiction to enact laws implementing an
interrnatiaonal treaty lies with the federal government. In the
Radio Reference, the Privy Council held that in arder tao fulfill
her tresaty abbligatians, "It is necessary that the Daminian should
pass legislation which would apply to =211 the dwellers in
Canada.” (Re Regulatian and Cantral of Radia Cammunicatians, 1832,
A.C., 304 (P.C.Y) at 313> The authority tao dec so, accarding ta the
Privy Council, lies in Sectiaon 81 af the Canstitution Act 1867,
which renders 'peace arder and gocd governement' power te the
federasl government. The Radiao Reference became lsgal autharity
far the federal government to contral anrnd implement
internatianal agreement dealing with

radiao broasdcasting, television, and Direct Satellits

Broadzzasting (DBS).

The respaonsibility lies with the Minister cof Communciztions to
securse the rights of Canada in telecommunications matters.
Accarcding ta Ssction B(l) aof the Radia Act:

"The HMinister shall take such action as may be necesary to
secure, by international regulation or otherwise, the rights of
Her Hajesty in right of Canada in telecommunications matters and
shall consult the CRTC with respect to all such matters that, in
his gpinion, affect aor concern BROADCASTING.” ’

In Fulfilling his duty, the Minister is entitled under Secticn

7C1) cf the Radig Act to make regulatiars "tec carry cut ard make

effective the terms of any internstional agreement , canvertion

or tre=zty respecting telecommunicaticons to which Canada is a2

pacty”. Under his autharity, the Misister has issued the General

Radio Regulaticrs Part 11 (C.R.C. 13978, c.1372) whizh contain
detailesd pravisians with respect to the aperatian af

radiccocmmunicatians. The cperatars of praogram carrying services
ars abliged tao cbserve the rules af internaticnal

teleccmmunications law wunder Section 10 aof tHgse regulatians.

The Secztian specifies: '

"The licencee shall chserve the provisions of the International
Telecommunication Convention and any bilateral ar multilateral
telecammunicatiaon agreements faor the time being in force and
those regulations pertaining ta the aperation of radic that are
made ‘under the said convention and agreements” (C.R.C. 18978,
c.1372>

The HMinister of Communications is entitled to enforce the
abssrvance af rules of internatiaonzl telecaoammunications law an

!
H
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ALL BROADCASTING UNDERTAKINGS, including cable TU and DOBS, as thsy
must obtain a techniczl construction and opersting certificate
From the Minister before starting their operaticns.

Through this procs=sss international law becomes the
domestic law of Canada.

Technical standards, internationally adopted through the ITU, are
implemented in Canade through the above mentioned Section 10 of
the General Radio Regulations. :

)

C. Implications

1. If a Canadian telecommunication service provider was ocperating
a radiocommunication service that was not in accordance with the
ITU's Radio Regulations, it means that the service can not
legally be protected internatignally and nationally from

the effects of harmful interfersnce.

2. Canada has a treaty obligation
to remain compatable with the ITU Convention and the
Radio Regulzations in order to:

al) prevent harmful interference toc the radiccommunicaticen
trensmissions of other member states of the ITU;

B) maintain international technical parameters for the
construction, use and maintenance of radio stations, satellites
and earth staticns etc.;

c) maintain a regime of privacy fFar pcint-to-point
telecommunications utilizing the radio spectrum.

Recognizing the Fact that the ITU Radio

Regulations wutilize some of the same language as Canada in its
set of ’'hbroadcast’ definitions ('transmissions intended for the
direct reception of the general public’), and recognizing the
Fact that such language has created problems for the effective
regulaticn of broadcasting in Canada especially to handle the
new era of teleccmmunication technclogies, the Canadian Government,
through the Department of Communications, should lock at

ways that Canada can amend or change scme of the definiticns in
its broadcast legislation, while at the same time maintaining a
Canadian committment to compatability with ITU Caonventicn

and Radio Regulations. ,

Flexibility domestically is necsssary, but coopatability with
intermational obligations is required as well.

Since more and more countries face similar problems, it is
recommended that Canada should take a 1lead in getting the
relevant definitions changed internaticnally, especially through

the appropriate conferences of the ITU.
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X1. OTHER NATIONAL AND INTERNATIONAL ATTEMPTS AT A DEFINITION

A. UNITED KINGDOM:

The United Kingdom is experiencing the same problems as Canada
regarding the lack of a sufficiently comprehensive set aof
definitions to effect administrative contraol over neuw
technologies related to a ’'broadecast service’. There does not
really exist a defimitiom for ‘'broadecastirg’ in  the u.xK.
Broadcasting Act. In discussions with the Home Office in London,
it appears that the drafting of a rew definition that deals with
over-the -air program trasmissions is on the agenda. Howsver,
none of the British definitions ‘identify the types of services
to be encompassed, and thus does not define the limits of what
the govermment wishes to regulate. There exists no case law an
the point of the definition of broadcasting (In conversation with
Scoble, Home Office, London, October 8, 18857,

The definitigmn of broadcasting found in the Wireless Telegraphy
Act states:

Broadcasting: means the emission aof messages by electromagnetic
energy ather than over wirsas.

In this state, broadecasting includes data transmissions, as well
as radioc and televisian.

A more useful piece of legislation dealing with ‘'programming
services’ is the Cable and Broadcasting Act of 1864. This Act
goes a long way towards developing definitiomns that affect the
problems inherent in a narrow definition, such as the one fFound in
Canada. It is alsoc the base that the British governement is
using to help develop definitioms for ’'broadcasting’ per se.
This Act attaches public interest considerztions to the areas
of Cable and Direct Satellite Broadcasting. The main advantage
of this approach over the ore utilized in Canada is that there is
clear legislative basis For the regulation amnd control of cable
and DBS. As noted before, there is rno specific definition or
mention of ’cable’ in the Camnadian Broadcasting -Act, even though
.it is the most important delivery system in Canada.

According to the Cable and Broadcasting Act of 1984:

Cable Programming Service: means a service which consists wholly
or mainly in the sending by any person, by means of
telecommunication sysem (whether run by him or by any other
person), of sounds or visual images or both, either:

a) for reception, otherwise than by wireless telegraphy at two or
more places in the U.K., whether they are so sent Ffor
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simultansous reception or at different times in response ta
requests made by different users of the service; or

b) for reception, by whatever means, at a place in the U.X. For
the _purpose of their being presented there either to members of
the public or to any group of persans.

(2) In this Part ’'licenceable service’® means a cable rrogramm
service which consists wholly or mainly in the sending by any
person, by means of a telecommunication system (whether run by
him or by any cther person) of scunds or visual images or both
wither:

a) for simultaneocus reception, otherwise than by wireless
telegraphy, in two ar mare duelling houses in the U.X.; or

bl for reception by whaever means, at a place in the U.K. For the
purpose of their being presented there either toc memeshars of the
public or toa grou” of persons, some or all of whom do not have
a business interest in hearing or sesing them.

(3)  memmmmm e

(4 Subsectiaons (1) and (2) above do naot apply in relation to a
service which cansists wholly or mainly in the sending of sounds
or visual images or baoth by any person if it is an esantial
feature of the service that, while they are being canveyed,
there will or may be sent from each place of reception, by means
of the telescommmlunicaticn system or (as the case may be) the
part of it by means of which they are convayed, sounds or visuval
images ar both for reception by that persan. (exception For 2 way
cable telecammunication)

(S) References in subsections (2) and (4) above to sounds are
references tg speech or music or both.

(B) References in subsections (2) and (4) abave to visual images
are references toc visual images which are such that seguences of
them may ba se2sn as moving pictures. (Thus, excludes ’data’?)

(§=D) In this section, ‘duglling-house’ includes a hotel, inn,
boarding house aor other similar establishment.

Television Broadcasting: means visual images broadcast
by way of TV, together with any sound hroadcastlng
for receptlon along with thoss images.

TV or Sound Broadcasting and DBS: When visual images or sounds or

both are transmitted tg the satellits transpander.

There are several points of reference in the definitians above
that should be considered:

- A 'Cable programming service’ is g©ne sent

'hy means of telscommunication system’. This includes the
whole technological mix, including wire and wireless.
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-’whether run by him or other’: this means that a carrier can
run a8 'service’, There is no inherent distinction and limitation
between a ’'programmmer’ and a ’'carrier’.

='spunds or visual images, ar both’: Visual images are further
defined in ss (B) as ’'references to visual images which are such
that sequences of them may be seen as moving pictures.’
This appears to be an attempt to distinguish between TV and data
transmissions, However, it is not clear that such delimitation
of visual images does indeed make that distiction clear.

- ’'at two or more places’; ’at a place in the United Kingdom;

for being presented to members of the public or any group of
persons’ ., This appears to be a reworking of the definitian
'general public’, It appears in these definitions that any
group of persons is a member of the public. As well, any place
which receives the cable programming service is attached by the
provisions of the Act. It would appear that a private group, or
a pay service cannot escape attachment by the Act by claiming
that . its service is more of a private ’point-to-point’ service.

- ’dwelling house includes a haotel, inn, boarding house, aor ather
similar establishment’: There is no confusion about the status
of large apartment houses or hotels in relation to cable and 0OBS.
They are all included in the purvue of the Act.

There are a8 set of ’'public interest considerations’ that attach
to a cable programming service:

- foreign investment criteria apply;

- control aver foreign content (88% of programming material must
be fraoam the U.K. or the EEC)

- good taste and decency provisions.

(Supra, conversation with C. Scaoble, Haome Office, Laondon).

In summary, the U.K. has progressed somewhat by the statutory
instruments dealing with cable and 0BS. However, there is still
na clear or coherent defintiion of ’'broadcasting’ that directs
itself to the programming services available. As such, this does
not assist Canada much in a reworking of the Canadian definitian.
However, the fact that the U.K. is considering drafting a new set
of definitions that will encompass and delineate over-the-air
pragramming services should be taken note of by Canadian
broadcast service administrators, and policy makers.

B. UNITED STATES:
The United States, unlike the United Kingdom, does have a

specific defintion for broadcasting. It is similar in many ways
to the current Canadian definition.
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According to the Federzl Communications Act 18942

Broadcasting means: The dissemination of radio communications
intended to be received by the public directly or by the
intermediary of relay stations. (47 U.S.C. S. L83, S5. 0O)

It can be noted that this definition utilizes the same criteria
as (anada in the use of the terms ’'intended to be received’.
The intention is to direct

'radio communications’ to the public. The public includes any part
of the public. The broadcasting is directed to the public either
directly or indirectly (by the intermediary of relay stations).
This definition does not include cable.

'Radiocommunication’ , or ‘communication by radio’ is defined
in The Communications Act, 1834, as:

Radiocommunication means the transmission by

radio of writing, signs, pictures and sounds of

all kinds, including the instrumentalities, facilities,
apparatus, and services C(amoung other things, the receipt,
forwarding ancd delivery of communications) incidental o such
transmission. 47 U.5.C. s. 153, ss5.3) .

It can be noted that this defirnition is a more comprehensive gnre
than the definition utilized by Canada.

Like the United Kingdom, the United States has chasen to regulate
cable services through the medium of direct legislation, rather
tharn "'bhy regulations, as in Canada. The Cable Communications
Policy Act (Public lLaw No. 98-548 (5.66) 98 Stat. 2779, Oct. 30,
1984, entered into force Dec. 28, 19684.) defines a cable system
as:

'A commercial subscription service that picks up broadcasts af
praograms originated by others and retransmits them to paying
subscribers.’

The Act also speaks of private satellite TV receiving dishes (TURQO).
The Act authorizes the use of private dishes for the reception of
non~scramhled signals. Theft provisions apply for the recepticn
of unauthorized scrambled signals.

The notion of ‘’public’ as it relates to bréadcasting is in
contrast to the ’'privacy’ of point-to-pcint communications. This
basic ' distinction, common to Canada as well, distinguishes a
broadcast type service from a point-to-point service., A 'point-
to-point’ service has been defined as ‘communications directed to
a particular person or group of persoms which do not have any
general ‘interest to the public’ (Robinson, J.C., 'Private

Reception of Satellite Transmissions by Earth Stations, 48
Alb.L.Rev., (1884) 426, at p. 4437.)

Of course, there are problems in the U.S. dealing with ‘’hybrid

systems’. Such systems exhibit characteristics of hoth private
point-to-point systems, and public broadcasting systems. The
Federal Communications Commission (FCC), the regulator of both
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point-to-point and broadcasting systems has chosen to follow a3
'Functional approach’ in relation to the regulation of hybrid
systems, As in Canada, ’public interest’ criteria attach to the
'broadcasting system’ (including cable). These criteria include
foreign investment restrictions, equal employment considerations,
non-overcommercialization of programming etc. These criteria do
not apply to private point-to-point services.

However, in the ’Functiomnal approach’ teo hybrid systems, the FCC
has decided to regulate these systems, together with the public
interest criteria that apply, depending on the result the
Commission wishes to see. ( Hyltonm, J.0., Report to the
Department of Communications, on the lLegal Definition of
Broadcasting, March 30, 1981.)

Both 'Subscription TV’ and programming of satelilite services
are considered ’hybrid’ systems. (In conversation with Tom Walsh,
Legal Branch, Policy and Communications, Mass HMedia Bureau,
Washington, O.C.)

Nermally, however, the Factors that characterize a public
oriented broadcast service are: 1) the programs are directed to
the public, not to a specific ’addressable’ receiver; 2J) the
programs are defused, and are expected to be received by members
of the publiec; 3) the programmer has control over the content of
the programs.

On the other hand, A point-to-point service provider:
"l)directs a message to 'an addressable

receiver; it is not intended for the public; 2) the

sgrvice provider has no control over the content of the message;
3) there is a 'mantle of privacy’ that characterizes a private
point-to-point service. Section B0S of the Federal
Communications Act 1842 grants a "mantle of privacy for

all communications except radic and television broadcasts
intended for the public”™.

With regard to satellite transmissions of prcgram  carrying
signals, the U.S. has not specifically introduced any legislation

dealing with OBS, nor is any on the agenda. Currently, all
'satellite broadcasting services’ are offered via Fixed
Service Satellites. . (FSS) s

The ’'Functiconal approach’ to regulation sees the senders

of programming signals directed to the public as merely a
customer on the common carrier system. The satellite service in
this 'case 1is regulated as a common carrier. The programming
itself must meet public interest criteria. ((In conversation with
Tom Walsh, Legal Branch, Policy and Communications, Mass Media
Bureau, Washington, D.C.)

Lessons FfFor Canada Ffrom the U.S, experience are: al) the
establishment of =2 specific statute to deal with cahle, both
programming and non-programming services; b> The U.S. avoids

the problem Canada Faces with regard to transmissions for ’direct
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reception by the public’ by stating ’'radioc communications are

intended to be received by the public directly or by the
intermediary of relay stations.,’ This wording also includes
satellite transmissions; cl Canada should consider the
Function;l approach of the U.S. to regulation of hybrid services.

The U.S. approach allows common carriers to be programmers, and

'broadcasters’ to be providers of point-to—-point services., The

FCC ’'monitors’ the performance of programmers and carriers, so as

ta ensure the application of the appropriate public interest

considerations. Canada should explore in maore depth the methods

of U.S. regulation aof the hybrid systems, with regard to the
practicalities of implementation here.

C. AUSTRALIA:

Australia departs from the .Canadian set of broadecasting
definitions on several points:

1. In its definition aof ’radioccommunicaticn’ there is an
inclusion for communications betwesn ’'things and things’. This
presumably covers communications betwsen computer and computer.

According to the RADIOCOMMUNICATIONS ACT 1883:

Radiocommunciation: means

a) radiotrasmission; or -

b) reception of radiao transmission,

for the purpose af the communication af information
between persons and persons, persons and things or things and
things.

2. In the defintion of ‘’‘radiotransmission’, the limits of a
radiotransmission are those utilizing ’'electramagnetic energy...
without CONTINUQUS artificial guide’. This clearly identifies

cable or wire telegraphy as being outside the scope of a
radiotransmission.

The Radiocommunications Act Further defines ’'Radio Transmission’
as: [

alany transmission or emission of electromagngtic energy of
frequencies lass than 3 terahertz; or

b any highly coherent transmissian or amission of
electromagnatic energy of fregquencies not less than 3 terahertz
and not exceeding 1000 terahertz,

without continuous artificial guids.

3. The Australian definitions distinguish between a
‘broadecast station’ and 2 ' television statiaon’ . A ’'broadcast
station’ is a radio station (i.e. AM or FM), while a ’'television
station’ is Ffor transmission, by wireless telegraphy, of
television programmes, Television programmes are defined as
'images and asscciated sound.’ As in Canada, the smphasis is on
transmissions INTENDED to be received. However, the reception is
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not limited by the phrase ’for direct reception’. The Australian

defintiion states only that television programmes are ’intended
for reception by the general public’. In Canada, recall that our
defintion depends on transmissions for ‘direct reception’, which

has caused problems For our courts in interpretation.

According to the BROADCASTING AND TELEVISION ACT 1842
(With amendments to 18739):

Wireless Telegraphy: means the emiting or receiving, over a path
which is not praovided by a mataerial substance canstructed or
arranged for that purpose, of electromagnetic energy.

Broadcasting Station: a station for the transmission by means of
wireless telegraphy of broadcasting programs, that is to say, matter
inteded for aural reception by the general public and includes

the studio, transmitting station and technical equlpment used of

for the purpase of those programs.

Telavision Station: means a station for the transmission by
means of wireless telegraphy of telavision praograms, that is to
say, images and associated sound intended for reception by the
generl public, and includes the studia, transmitting station and
technical equipment used for the purpaoses of those programs, but
does not include a telavxslcn translator station or a television
repeater station.

4, The Australian definitions do not deal with Pay-TVU or with
cable, as these are not elements of the Australian Broadecasting
System. "There 1is no history of pay, subscription aor cable
television in Australia.” (Bruce Allen, 'Australians Embrace the

Huggable DBish’, in BROADCASTER, Toronto, Sept. 1885, at p. 222

6. A recent study commissioned by the Australian Minister
of Communications was to ”,.,.Review the development of commercial
broadcasting in the next decade in the 1light of the nesuw
generation of technology involving such concepts as full direct
broadcasting to homes (by satellite) and high definition

television.” (Future Directions for Commercial Telev151on Uolume
1 Report, Department of Communications, QustraL;a June 1985, at
p. 2.) It may be that a new set of definitions, especially

dealing with direct satellite broadcasting, will emerge from the
current work bheing dorme in Australia.

7. Regardlng satellite program carrying signals, there are

currently two Bills being introduced in the Australian Parliament
to deal 'with satellite broadcasting. Cne Bill will empower the
licencing of up to four stellite program services for commercial
television for reception in remote communities of Australia. The
other Bill will empower the Australian Broadcasting Corpaoration,
the public broadcaster in Australia, to utilize satellites to
provide television services, (In conversation with Bruce Allen,
Australian Broadcast Policy Analyist, Navember 2, 1985, Ottawa.)
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The major lesson that Canada can learn from the Australian
definitions is that Australia has dropped the notion of
transmissions intended Ffor ’'direct reception’ by the general
public, and focussed instead on any reception by the general
public. It is not limited to ‘direct reception’ as in Canada.
Also, the fact that Australia is currently introducing legislatign
dealing with new programming technologies should be of interest
to Canadian broadcast paolicy makers,

D. EUROPEAN ECONORIC COMMUNITY: CEEC)

The major work done by the EEC regarding broadcasting is the
'Green Paper’': 'Television Without Fraontiers; Green Paper on the
Establishment of the Common Market for Broadcasting, Especially
by Satellite and Cable’, Brussels, 14 June, 1884, Although the
Green Paper does naot specifically define what is ’broadcasting’,
there are several important references as to the nature of
broadcasting. These refererces are useful in the discussion aof
a new legal definition of brcadcasting for Canada.

According to the The Breen Papsr (at p. 112):
Basic Nature of Broadcasting:

Broadcasting has many recipients. They receive the
broadcasting irrespective of whether it is intended for them or
nat.

A broadcast may be picked up regardless of the intentions of the
Broadcasting Organization. This is a natural and technically
inevitable offshoot of broadcasting, particularily with satellite
broadcasting.

Regarding the broadcasting and or transmissicn of sound and TU

programs... the ’'materials’ comprising the service (to fit the
EEC definition of ’material’) are scund and ,picture signals,
while ’equipement’ would be directional beams, cebles and wires.
(Ibid., at p. 143>

Broadcasting from ground based or air borne transmitters is to
considered as being provided for any persaon who is able to pick
it up, either directly through an individual aerial or community
antenna,  or indirectly via a central antenna and cable campany
network.(Ibid., at p. 112-113)

When a broadcast is via ground based transmitters the reception
zone is small, but with satellites it is larger.

The passive cable network which retransmits other's programs

is an extension of the receiving
aerial and thersefore remains an accessary to it.
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Active cable systems involve transmission of original programming.
(There is a ban on active cable in many of the EEC countries,
with Ffew exceptions of an experimental nature eg. U.K.)
(Ibid., at p. 18>

The main implication of these definitioms is that Canada

should consider drapping the notion of ’intention’ in the current
definition, and focus instead on the AUVAILABILITY of the signals

to the public. 'Intent’ does not depend on the intention of the
programmer, but on the reality of the ability to be received.
This should be better identified in the Canadian definition.

E.THE BRUSSELS CONUENTION OF 18974: .
CONVENTION RELATING TO THE DISTRIBUTION OF PROGRAMNE CARRYING
SIGNALS TRANSHITTED BY SATELLITE.

Conscious of the need not to impair in any way internaticnal
agreements already in force, including the ITU Convention and the
Radio Regulations annexed to that convention, and in particular
in no way to prejudice wider acceptance of the Rome Convention of
26 October 1861, which affords protecticon to performers,
praoducers of phonograms and broadcasting organizations the 1374
Brussels Convention prohibits the unauthorized interception of
program caryying signals transmitted by satellite. However,
Article 1 of the Convention contains some definitiocns which are
guite relevant and important for our discussion of the
definition of broadcasting in Canada. These definitions are:

(1) ’signal’ is an electronically-generated carrier capable of
transmitting programmes;

(iid 'PROGRAMME® IS Q'BUUY OF LIVE OR RECORDED MATERIAL
CONSISTING OF IMAGES, SOUNDS OR BOTH, EMBODIED IN SIGNALS EMITTED
FOR THE PURPOSE OF ULTIMATE DISTRIBUTION,

(viid 'distributor’ is the person or legal entitiy that decides
that the transmission of the derived signals to the general
public or any section thereof should take place;.

(viiid 'distribution’ is the operation by which a distributor
transmits derived sigrnals to the general public or any section
thereof .

The main implication of these definitions is that Canada should
consider a definition of broadcasting which emphasizes the ’program
carrying. signal’ aspect rather than Jjust the techniczl over-the-
air aspect traditionaly used to earmark a ‘’'broadcast’., The
advantage of this would be that the definition would cover what
is now considered to be ’'non-broadcasting material’ (cable print-
out news and weather; other data services).
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XII. OPTIONS FOR A NEW LEGAL DEFINITION

A. Elements to Recognize and Encorporate into any New
Legal Definition:

1. Parliament wishes to attach certain public

interest caonsiderations to activities that are part of the
Canadian Broadcasting System (Secticn 3 of the Act;
conditions relating to Canadian programming in the TU and Cable
Regulatians; foreign investment limitaticns for the Canadian
Broadcasting System; advertising standards etc.)

2. The Canadian Broadcasting System is cocmposad of elements
that include &) conventiornal over-thes-air radigcommunications;
b) satellite program carrying signals; and c) a cable
distibution system.

3. The 'intention’ of program carrcying services is
to extaend service to members of the public;

4. The 'public’ or ’'general public’ can bz considered, legally,
tc be any group of persons that comprise the public;

S. HMembers of the public to which the program carrying
services are directed have a gensral 'right to
receive’ such services, unless Parliament so limits that right;

6. A ’'right to receive’® together with the intention to extend
services to the public is not extinguished by the fact that fees
are levied for the services, nor that special recesiving apparatus
is required to receive services;

7. The program carrying signals are comprissd of:
sgunds, transient viswual images or both.

8. 'Program’ refers to a body of live or recorded material
consisting of scunds, tramsient images or bkath;

8, Ths system for the transmission, retransmissiagn and
distributian of program carrying signals includes
Eroadeast Transmitting wundertakings, Broadcast

Receiving Undertakings (i.e. cahlse systamsy, .

and Networks (which includes Pay-TU) . “

10. The Canadian Brecadcasting System must rema:in

compatable with the intermnatianal regime established

faor the coopsrative allocation of radiccommunication

frequencies FfFor the purpose of
avoidance of harmful interfersence (administered pursuant
to the ITU Convention and the Radio Regulations).,
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11. It 1is impcrtant for the Ffederal Parliamenrnt tao clsarly
glimit the range of activities and services that comprise

the Canadian Broadcasting System, which will

be under the legal and administrative Jjurisdiction

of the fs=deral govermnment and its agencies, and that it is better
to da this through legislaticn rather that by ad hoc

administrative decision making and the regime of regulations.

2. It is important For the Fedesral Parliament to clarify the
issues of copyright as it relates to a new definitiaon.

B. Given the abcve elements the following options aré available:

Optign 1

The feollowing definition encorporates the technical parameters aof
the definition of ’broadcasting’ as an over-the-air system,
together with the necessary inclusicns cf cther

teleccmmuriication systems that make up the Canadian Brosdzasting
System,

'Broadcasting’:

means the dissamination of sounds, transient visual images

or both, other than telegraphic or telephonic messages, intended
to be received by all or a part of the public, either directly or
through the medium of relay stations or satellites, by means of:
a) any Fform of radioccommunication utlizing Hertzian waves, aor

b) cables, wires, fFibre optic linkages or laser beams,

At the same time, the Ffollowing definiticn should alsc be
included:

satellite system: means a space system using one or more
artificial earth satellites;

Fixed satellite servicsa: means a radiccommunication service:
between earth stations at specified fixed pecints when one or more
satellites are used; in some cases this includes satellite to

satellite links; .

‘3
Broadcasting satellite service: means a hroadcasting
service in which signals are transmitted or
retransmitted by space stations.

OPTION 2 .

Looking to a more ’'Culturally criented’ defintiion could satisfy
the requirements of the ’protections and public interest
criteria’ that now rest in Section 2 of the Brcadcasting Act, the
Cable and. Televisign Regulations, and "public Policy’
pronouncements that identify the cultural component as something

to be protected.
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This option is a complete departure Ffrom the technical defintiion

of broadcasting as a ’radioccommunication®. It Focusses inst=ad
on the ‘contant’ that is dirsct=sd to the public,
'Radiccommunication’ is still regulated, but net in relaticn te

its content.

In this approach, "broadcast programming’ becomes a limited
Function of 'Program Producers', who produce programming intended
for the publiec. The definition here encompasses the int=llectual
Form of the thing itself. It is not a Function of the technical
parameters that have identified 'broadcasting’ in the past.

As. suggested by the Clyme Committee of 1378, (Consultative
Committes on the Implications of Telecommunicaticns for Canadian
Sovereignty, March 1973., at pp. 11-152) ’hroadcasting’ and

'telecommunications’ (i.e. point-to-point) are united under one

heading, with new subcategories under the new general head
'communications’. The sub-groups would include:

a’ Producer: The oprimary producer of prégramming designed
(intended) for the public. This would be the radio and TV

producer for the ’'private’ or ’'public’® networks, and would be
made available free or for a fee.

The 'public interest’ crieria would apply to this level; Canadian
Content; pecsitive incentives for quality Canadian preoductions;
advertising regulation; foreign ownership criteris etc. The
whcole sst of considerations that Parliament included for
cultural identity and national unity would attath to this level.

Jurisdictionally, this could be an exclusively federal matter, or

cald be shared with the provinces. Howsver, if ‘’productions’ are
being made for use within a province, it may be that the two
levels of government would have to shars Jurisdictiaonal

responsibility.

b3 The Information Provider: This is the provider of neuws in
some form, including for 'TVU’ (i.e. moving objects) or for print-
out neuws on the scresn, now offered by cable companies.

As the ’'content’ is feor public consumption (even if it is under a
subscription servicel), and in the case of having a ‘’'Canadian
world-view’ as 1t relates to neuws, the ‘'public interest’
ccnsiderations would apply (Camnadian Content ete)d.

This level is still a ’'producer’ of a program. It is just that
the ’program’ is a specific type (news, weather, specialized
information etc), and is nogt ’‘drama’ or 'entertainment’, as would

be included in the previous level.

AN
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c) The Service Praovider: This category is for persons ar groups
that provide specific services, including banking, alarm systems
etc., and other forms of data transmission.

As this set of information is less ’public’ and more point-to-

paint, 'privacy’ considerations apply. The Service Provider is
the ‘’carrier’ or information, and is not invalved in the
origination of content. Thus, ‘common carrier’ considerations

would apply (Fair access; reasonalbe rates etc.).

Jurisdictionally, this could be a shared area. In areas alrezady
inhabited by the Ffederal government (eg. banking), Ffederal
regulation could apply. In the area of praovincial concern (eg.
education, or property rights), provincial regulation would
apply.

There could be restrictions on foreign owrership, but content

restrictions would not he applicable to this level.

d> The System: This would bha a group of undertakings that

provide all ar part aof the abave mantioned services, and could
include cahble caompanies, Bell Canada, CNCP etc. should they
becaomsa invalved in the pravisiaon of data services and
infarmation.

Jurisdictionally, the Ffederal giovernment could retain control

over all of these services that were ’‘radiccommunications’ for
examplse, as well as aver parts of the system that they already
control. However, it is «clear that the provinces have an

interest in ’the system’ if it is within the bounds of the
province, or is a system already regulated provinciaslly (eg.
telephaones).,

International Considerations

Under this scheme, Canada could very

well maintain compatability with the

international regime of ITU and the Radio Regulations, so as to
prevent harmful interference, maintain technical standards an
equipment, and maintain the privacy considsrations wherea
applicable. Option 2 would not preclude effective compliance
with international ohligations. ‘3

OPTION 3

Fallawing the lead of tha United Kingdom, and the United States,
retain the ’technical’ definitiaon of broadcasting as an aver—the-
air sarvice, and create a pisce aof legislation spaecifically far
cable (hath programming and nan—-programming servicss). In the
United Kingdom, it will be remembered, satellite broadcasting is
specifically included in the Cable and Broadcasting Act of 1984,
Satellite broadecasting is not under a specizl Act in the United
States.,
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In this gpticn, the ’'public interest’® caonsiderations (Canadian

Content, foireign ownership restrictions etc.) would attach tao
the 'programming’® that utilized cable that was directsd to the
publie. Private point-to-point services of cable would be

protected by the ’privacy’ considerations,

Jurisdictionally, the parts of the Canadian Broadcasting System
that utilized over—-the—-air transmissions would be regulated by
the Ffederal government. Low-power local over-the-air
programming and other undertakings of ’purely a lacal nature’
would come under provincial Jurisdiction. Regarding the
Jurisdiction over cable, this tooc would have to be a shared
responsibility., Those parts of a cable prcgramming

service that ars defined as being part of the ‘Canadian
Broadecasting Suystem’ for the purposes of regulation would come
under Ffederal control. Those parts of a non-programming cable
service that extended over provincial territeries, or was
interconnected internationally would also be controlled
Federally. (Rlsaq, the impact of the AGT czase, where federal
control has been granted by the courts becauss of the
interprovincial and internaticnal interconnecticns that AGT
has would apply in this situatign alsoc.) However, it is clear
that there would be some services offersed over cable that wculd
be of a ’purely local nature’, and provincial regulaticn of these
types of services would be in order.

OPTION 4

It is pgssible, wuwtilizing the ‘’deeming’ provision that is
cutlined in Bill C-20 to have fFederal Jjurisdiction extend over
whatever hardware and programming service that Parliament so
wishes to regulate.

Tha ’'Deeming’ provision of Bill C-20 is this:

"2.022 Faor the purposes of this Act, any person who within
Canada or an a ship or aircraft registered in Canada transmits ar
distributes by means aof telecommunication, atherwise than solely
as a telecommunication comman carrier and whether or not for any
cansideratiaon, any programming received by radiocommunication IS
DEEMED TO BE CARRYING ON A BROADCASTING UNDERTQKENG.

This option provides clarity in the Face of the confussd scope cf
CRTC Jjurisdecition to regualte undertakings providing satellite to
cable delivery of programming signals. The provisions would
allow the CRTC to regulate those undertakings which formerly
pperated in a grey area,

Jurisdictionally, the provision is based on the reception of
'radiocommunication’, which would place the activities covered by
it sguarely in the federal Field (except for perhaps local °’low-
powered IV’), ’
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However, there are probhlems with the Bill C-20 apprcach.

ad The ‘’deeming’ provision was introcduced through what is
basically a ’housekeeping’ Bill. It is a short-term measure that
shcoculd not pre-empt a maore integrated and ccmplete definition aof
'program carrying signals’,

b)Y It is a sweeping power that Fails to delineate the particular

services and systems that would come under fFederal control. In
the case of several ’grey area’ services, the provinces would
argue that they have a legitimate right tao be invaolved. The

'deeming’ provision in a wsy pre-smpts a cooperative delingation
of the services and systems that are legitimatelly a Ffederal
concern., Being more specific would increazse certainty and
caogperation

cJ The potential Jurisdictional conflicts that could arise from
a wide use aof the ’'deeming’ praovision, especially in the ’grey
area’ services, would lead to a climate of tensicn and unease,
This 1is hardly the environmment for the development aof the
gconomic and cultural system of pregramming services that will
benefit Canada as a whaole,

Communication businesses, including program

producers, information providers, and service praoviders,

would not be as ready and willing tec invest in Canadian program
services if there were a federal praovincial Jurisdictional
canflict.

OPTION 5

- Following the implications of the EEC Green Parer o©on the
Basic Nature of Broadcasting, and recaognizing that ’broadcasting’
(including the distibution sytems of cable and satellite) has
many recipients IRRESPECTIVE OF WHETHER IT IS INTENDED FOR THEM,
Option S suggests dropping the netion of ’intaention’ cf the
program sender, and Ffocuses instead on the AUAILAEILITY of the
signal to the public. This change alsc reflects the fact that a
subjective definition aof ’'intent’ on the part of the programmer
has no real effect on the reality of the availability aof the
signal to the public. This was the issue in 'the Lount cass,
wherehy the 'intention’ of the pregram pravider’was irrelevant.
In Fackt, originators of the programs did not intend the signal to
be received by the public, but it was.

"Intent’ does not depend aon the

"intention’ of the programmer, but an the reality of the ability
to be received. The Court in Lount created an ‘’objective’
standard by which to guage ’intent’, but this test is really
based on the Ffact of the 'availability’ of the signal to he
received by the public.
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Such a definition could look like this:

Broadcasting means the dissemination of sounds, transiasnt visual
images or both, other than telegraphic or tslephonic messages,
AVUARILABLE TO BE RECEIVED BY THE PUBLIC, either directly or
through thes medium of relay stations or satellites, by means of:
a) any form of radiocommunication utlilizing Hertzian waves, or
bl cable, wires, fibre optic linkages or lasar besams.

Option B

Replace the words ’'sounds, transient visual images or both’® with
the words ‘’program carcying signals’ in the Option S definition.
'Program’ would be defined in 1light of the definition Found

in the Brussels Convantion of 1874, i.e.:

'Program’ is a body of live or recorded material, consisting of
images, sounds, or both, =ambodies in signals smittaed for tha
purposa of ultimate distribution.

The advantage of this approach is that it would cover what |is
now considered to be ’non-broadcast material', cable print-out
news and weather, and other 'data’ that was tc be considered part
of the Canadian Broadcasting Suystem. As uwell, there is no
menticn of the ’intention’ of the programmer; ‘program’ is  a
signal ’'emitted for the purpose of ultimats distribution’,



XIII1. Appendix: Copyright Issues in a New Definition

It is appropriate that copyright revision proceed
simultaneously with revisions to the Broadcasting Act. One
- of the most serious omissions in the Cogyfight Act
[Copyright Act, RSC 1970 c. C-30], as it now stands is
copyright for broadcasts including retransmission. By
considering copyright revision at this time, it becomes
possible to include a definition that parallels and
reflects the definition given in the Broadcasting Act.

1. The Present Situation

The present Act, which came in force in 1924, is
very much outdated and out-of-step with present needs in
Canada. The Act officially provides a limited protection
for radio broadcasts:

“Segtion 3(1) of the Act defines 'copyright'
as:

the sole right to produce or reproduce the
work of any substantial part thereqf in any
material form whatever, to perform, or in the
case of a lecture to deliver, the w0r5 or any
substantial part thereof in public...

The exclusive rights of the author inc]ude:3
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in the case of any literary, dramatic,
musical or artistic work, to,communicate such
work by radio communication.

‘Performance' in the sense of the Copyright Act,
means:

any acoustic representation of a work or any
visual representation of any dramatic action
in a work, including a representation made by
means any mechgnical instrument or by radio
communication.

[1. Copyright Act, R.C.S. 1970, c. C-30.
2. emphasis added.

3. sec. 3(f).

4., emphasis added.

5. sec. 2.

6. emphasis added.]

The phrase radio communication is, however, not
defined in the Act and interpretation of this phrase comes
from reading it with the definition provided in the Radio
Act and the Broadcasting Act . It has been held to
extend to television signals as well as radio signals.

While the content of television signals themselves
are protected, [Warner Bros - Seven Arts v, CESM-TV Ltd.
(1971) 65 C.P.R. 215], the protection does not extend to
rebroadcasting of live broadcasts over cablg. in Canadian
Admiral Corp. v. Redifussion Inc. (1954) Ex? C.R. 382, it
was held that where there is no material or fixed form of
the thing [Cf. 3(1), Supral, there can be no copyright.
Morepver, the sole right to communicate by radio
communication [Cf. 3(f), Supra] did not apply to the
co-axial cables of a cable service., In CAPAC v. CTV
Television Network et al, (1968) SCR 676 (1968), it was
held that there was no transmission or communication of a
“work" when the transmission was merely communicated from a
central transmitter to affiliate stations. What was
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communicated was not the "work" but a “performance of the
work." Finally, in Re: Capital Cities Communications Inc.
et al v. CRTC et al, [(1975) F.C..18; appealed to the
S.C.C. on another matter], it was held that American
broadcasters held no proprietary or other rights to signals

received in Canadian airspace. Thus, they could not
prevent cable companies from receiving and/or altering such
signals.

2. Protecting Broadcast Activities (largely defined)

in a Revised Copyright Act

afurt

The result of the decisions discussed abeut is
that today, cable operators in particular make no payments
to either the original broadcaster or artistic creator of
the broadcast. Such an obvious omission is addressed by
the recent report of the sub-committee on the revision of
copyright [A Charter of Rights for Creators, Minutes of
Proceedings and Evidence of the Sub-committee of the
Standing Committee and Culture on The Revision of
Copyright, Ottawa, Ministry of Supply and Services, Oct.
19851 which proposes that Broadcasts be protected under the
revised Copyright Act [Ibid., recommendation 75]. Recogniz-
ing that broadcasting is highly Comp]ex and‘%ultifaceted
activity, the Committe also proposed that the copyright in .

broadcasting subsist in its many forms:

Pl

""76. The rights attaching to broadcasts should
be:

( a right of reproduction;

a)
(b) a right of transmission;
(c) a right to authorize each of the above;
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and
(d) a right of retransmission.

[Recommendation 76; see also 97 and 98].

While there is no question that broadcasting must
be protected, it is arguable that the correct place for
broadcasting to be defined is in'the Broadcasting Act and
not the Copyright Act. If widely and correctly defined 1in
its various activities, th%n it no longer become necessary
to place such an elaborate definition in the Copyright
Act. Such “cross reference" definition, however, appears
to have been specifically rejected by the Committee who saw
rights of retransmission as an intellectual property right;
they specifically recommend taking the retransmission
rights out of the Broadcasting Act regulations [Radio (A.M.

Broadcasting Regulations, C.R.C. 1978, c. 379, section 15;

Radio (F.M.) Broadcasting Regulations, C.R.C. 1978, c. 380,

section 23; Television Broadcasting Regulations, C.R.C.

1978, ¢. 381, section 22] and placing them in the revised
Copyright Act,

3. The U.S. Model of "Cross-Reference" Legislation

In the United States, copyright in, broadcasting
subsists because of the interplay between federal broad-
casting legislation and copyright law. The definition is
provided by the Federal Communications Act which defines

broadcasting as dissemination to a general interest public
(ag opposed to point to point communications designed for a
particular person or group). Such a definition clearly
includes cable operators.

The U.S. Copyright Act , in turn, requires the
payment of copyright by such broadcasting operations. One
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exemption worthy of further examination is s. 111(a)(3) of
the Copyright Act , which exempts from copyright the

secondary transmission embodying a performance or display
if the secondary transmission is done by a carrier which
has no direct control in selecting signals. This
exemption, the so-called "passive carrier exemption" has
been criticized as being too broad and embodying many of
the commercial activities that are carried on by the cable
companies.

4, Avoiding a "Technological Bias" in the Definition

of Broadcasting and Rebroadcasting: Some
Implications for Copyright

Most broadcasting is .currently by Herzian waves
with rebroadcast over coaxial cable. In the future, a
different technological mix may exist. Broadcasting,
retransmission, etc. must be clearly defined in the
Broadcasting Act and/or Copyright Act in order to meet
changing technologies and to ensure the preservation of
copyright. This was indeed the conclusion of the
Sub-committee:

A

“Any retransmission, by whatever meansr'of signals
primarily intended for individual consumers,
should attract a royalty."

[Sub-committee, p. 80]

It is necessary and important therefore to
re-examine the Committee's recommendations Nos. 99 and 100
regarding broadcasting transmissions [Ibid]:
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"99, The government should examine the desirabili-
ty of bringing all broadcasting and retrans-
mission activities under an expanded defini-
tion of a transmission right.

100. The right of transmission should be defined
in general terms and should not depend on
current technologies."
It is also worthwhile to consider deeming provisions which
would give weither the regulatory agency for copyright
and/or broadcasting the power to determine when special
circumstances constitute broadcasting.

5. Differences between Signal Enhancement (and Other
"Wholesale" Retransmission versus Rebroadcasting
in the Copyright Context

Before entering the larger debate of the kind of
copyright that might exist for rebroadcasting, it is
necessary to distinguish signal enhancement (an example of
“point to point" telecommunication) from dissemination to
the general public over Herzian waves, co-axial cable or
other technologies. It is clear that copyright must
subsist in the latter commercial activity. As long as the
"retail" transmission pays, the "wholesa]e.transmission"
can be ignored. To this end, the Committed recommends that
these activities be granted a copyright exemption.

_"80. Exceptions should be provided for the making
’ of ephemeral recordings by broadcasters:

(a) pursuant to CRTC regulations, or

(b) 1in order to permit the broadcast of the
program in a different time zone
provided that the recording is erased
after eight days.
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and

101. Common carriers should be exempted from

copyright liability."

Once again, if broadcasting activities were -
defined in a revised Broadcasting Act, such elaborate
definitions within a revised Copyright Act might not be
necessary. ' |

6. The Retransmission Dilemna

Perhaps no where else is the omission in the
present act more obvious than in the area of copyright for
retransmission. Precisely because of competing economic
interests, however, this is also one of the most
contentious areas of debate in the area of Copyright
revisions.

Cable and other forms of direct-to-user
rebroadcasting constitutes merely a new dissemination of
existing work. Seen in this light, such dissemination
should lead to copyright protection. In Canada, the
strongest arguments for payment of copyright comes from the
artistic community. They base their claims, on equity,
arguing that advertisers gain from the added value of
retransmission and pay according [See: R. Quinn and X.
Watson, Impact of CATV on TV Advertising Revenues, 1972-
1981, June 1984]. As artists, they feel that they should
a]go be beneficiaires of retransmission. They admit,
however, that it may be desirable to allow an exemption of
copyright on rebroadcasting signals in their immediate
broadcast (local) area; the basis for such an exemption is

that the cable operator is not expanding the market, i.e.
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increasing the number of viewers or listeners who receive
the signal [PAC Report. Cf. The Subcommittee on Copyright,
Supra; "Retransmission of a local signal should attract
lower copyright," p. 79]. A further limited exemption has
been proposed for small community systems serving small and
isolated communities [Ibid., recommendation 109].

The argument against copyright on retransmission
is made by the cable companies. They contend that the
copyright fee would represent a major financial loss for
them. They also express concerns that copyright might lead
to higher costs for cable users, inducing some users to
reject cable and turn to other forms of reception,
including high antennae and/or satellite dish. While these
arguments are important, it is essential to examine them in
the context of:

1. keeping retransmission fees low;
2. charging copyright on other forms of transmission;
and

3. changes in the federal taxes on cable operators to
minimize their economic loss.

7. The Reciprocity Issue

) American broadcasters seek payment from Canada for
American programming which is rebroadcast by cable in
Canada. They point to payments to Canadian of some $4-5
million per year by the U.S. cable companies. If the
reciprocity provision of the Subcommittee [Recommendation
no. 77. The rights (i.e..of Copyright) should be provided
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to foreign broadcasters on the basis of reciprocity. N.B.
It is necessary to determine whether this suggestion
violates Canada's commitments under the Berne convention]
is embodied in future Canadian copyright legislation.
American broadcasters would almost certainly receive
millions of dollars from a Canadian copyright tribunal.
However, Canada is already a net importer of copyright
materials., [Economic Council of Canada, Report on
Intellectual and Industrial Property (Ottawa), 1971]. Any
development which might accentuate this trend must be

carefully examined. Indeed, the priority provided in the
present Broadcasting Act for Canadian programming signals
must be considered in the context of the outflow of
copyright revenues to the United States.

It has been suggested that retransmission copy-
right should exist for Canadian signals only [A.A.Keyes and
C. Brunet, Copyright in Canada - Proposals for Revision of
the Law, (Ottawa), 1977, 130-143]. Such policy would
require specific definitions in the Broadcasting Act or

Copyright Act as to what constitutes a Canadian signal.
Moreover, it is uncertain that Canada could provide
different regimes for protection of domestically produced
and international broadcast signals; such a two-tied scheme
may violate the Berne Convention (to which 'Canada is a
signatory) which provides that signatory countries must
treat foreign artists as they do their own artists.

4

8. Domestic (Direct) Reception

If cable companies must pay royalties, what
becomes of the domestic direct receivers of broadcast

=]




signals by high antennae or satellite dish? Should they be
required to pay copyright? Can any definition of
broadcasting and/or copyright be wide enough to include
them?

As broadcasters by satellite move to scrambled
signals, the issue may become one of "signal piracy" or
"theft of service" rather than copyright per se. Perhaps
therefore the issue is better dealt with in the Criminal
Code or other legislation apart from a revised Copyright
Act.

9. Other Copyright Issues: Further Study

An issue remains whether data bases and data
transmissions, when carried on by cable companies, should
come under broadcasting provisions of new Copyright
legislation. Since the property in question is different
from specific broadcasting materials, it might be better
left to other Copyright provisions regardings computer
programs and their transmission,
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