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PREFACE 

The Manual is a sequel tô A Strategic Approach to Developing Compliance Policies produced 
by the former Regulatory Compliance Project in 1992. In Jandary 1994, Regulatory Compliance 
became part of the Administrative Law Section CALS) of the Depaitinent of Justice, directed by 
Martin Freeman. This publication is the first of series of new publications by ALS dealing with 
important legal issues in the field of regulatory reform. 

VVhy this Manual 

In its work to assist federal regulatory departments to develop compliance and enforcement 
policies in the late 80's, the Regulatory Compliance Project of the Department of Justice was 
struck by the gap between the law in the statutes for enforcing regulatory programs and the array 
of less coercive tools that enforcement officials use to get people to comply with regulatory laws 
in practice. In response to enforcement officials' frustration with the short-comings of the 
criminal prosecution as a means to secure compliance with regulatory objectives, the Project 
began gathering precedents that entrench in legislation the use of civil alternatives for enforcing 
regulatory laws. 

In January 1993, the Finance Sub-Committee on Regulations and Competitiveness, established 
- pursuant the announcement of a government wide regulatory review in  the  previous federal 
budget, recomMended the increased Use 'of non-criminal measures for regulatory enforcement. 
In its reply to the sub-committee's report, the government agreed to promote the use of 
alternatives to prosecution as part of a five-year government-wide project to develop more 
responsive regulatory programs. This Manual is the first of a series of initiatives by the 
Department of Justice to promote regulatory reforrn. The Administrative Law Section is 
responsible for policy development and coordination in the regulator3r affairs area, which 
includes legal.policy issues covering all aspects of federal regulation. Recently, the Regulatory 
Compliance Project has been integrated into the Administrative Law Section, and its work will 
continue in the context of regulatory affairs. 

Who is the Manual for 

The Manual is addressed to everyone who plays a role in developing, writing or administering 
regulatory legislation. If you are a policy advisor, legal advisor or writer of social or economic 
legislation or regulations, this book is for you. The regulatory departments or agencies that you 
work for are likely struggling to balance the need for cost efficiency of their programs against 
the public interest in health, safety, the environment or economic stability. They will be looking 
your way for advice on regulatory reform and ways to improve the efficiency and effectiveness 
of enforcement. You will need to understand what compliance is and how to get people to 
comply with regulatory laws. Help is at hand in Designing Regulatoiy Laws that Work. 
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VVhat is in the Manual 

This Manual contains practical advice on enforcement and compliance options for amending or 
designing new regulatory Acts or regulations. These legal options may be 

• identified expressly in the empowering legislation 
O spelled out in subordinate legislative instruments (regulations, directives, ministerial 
• orders, etc.), or 
O chosen as operating practices by the regulatory agency 

The Manual identifies enforcement alternatives to the traditional "command" and "control" 
approaches to regulation, including strategic advice on the appropriateness of alternative 
approaches to a range of regulatory situations. It is based on a bias for legislative expression 
of compliance schemes, where the empowering legislation explicitly authorizes the parameters, 
if not the precise details, of the compliance choices available to the regulatory agency or 
authority. 

You will find legislative precedents in the Manual for each option and citations of additional 
examples. A précis accompanies many of the additional examples of federal legislation. The 
precedents offer a range of compliance-enhancing tools from which to choose and a store of 
ideas on the elements you may want to include when drafting a particular compliance or 
enforcement me,chanism. Some are accompanied by specific drafting advice and commentary 
on legislative design options. 

How Were Precedents Selected 
• 

Many of the precedents in the Manual come from environmental 
protection and trade practices legislation, areas particularly rich in a 
variety of compliance-enhancing techniques. Precedents were 
sele,cted to provide as broad a spectrum as possible of the 
enforcement options available to the drafter. Some were chosen 
because they give a typical or standard formulation for a particular 
mechanism; others because they were unique. Often a precedent 
provides a composite of elements found in various statutes. 
Sometimes it is the only available example to demonstrate a 
particular technique. The main selection criterion was the content of 
the precedent, not its style. 

(iv) 



• 	What is NOT in the Manual 

This Manual does not comment on the administrative success or failure of the statutory examples 
presented froni the point of view of either the regulator or the regulatee. Nor does it offer 
operational guidance to direct regulatory enforcement authorities in specific situations. The 
Manual focuses on alternatives to criminal law-based enforcement options. With the exception 
of the section-  on ticketing-  schemes, you won't find novel approaches for istnrcturing regulatory 
penalties or sentencing offenders. There is also very little discussion of the .fit between civil 
enforcementand criminal enforcement measures within the same statute. 

You can Help 

We have chosen a loose-leaf format so that users can add their own materials to this Manual. 
We hope that you will build on the basic structure provided and fill in the sections relevant to 
your work. Slip in a page when you 

o come across a novel compliance mechanism or a useful precedent \, 
• are aware of judicial consideration of a particular precedent or mechanism presented in 

this Manual, or 
• can add a comment on the administrative efficiency or inefficiency of a particular 

scheme. • 
Send your contribution to the Administrative Law Section, Department of Justice, 239 
Wellington Street, Ottawa, Ontario, KlA 0118, to the attention of Donald Macpherson. 

For More Information 

Thé AdMinistrative Lam./  Section  is dôing detailed legal pcilicy work -in many Of the areas covered 
in the Manual. We would be pleased, in particular, to give you further information or advice 
in the areas of administrative monetary penalties, self-regulation and negotiated solutions to non-
compliance. (You can contact the Director of the Administrative Law Section at 957-4910). 
For help with alternative dispute resolution options, you may wish to call the ADR Section of 
the Department (957-4695). 
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NOTICE 

The Administrative Law Section advises against indiscriminate use of' • 
the precedents in this Manual. They are presented as a catalogue of 
ideas - raw materials that might be shaped and sculpted into a 
compliance or enforcement regime suitable for a specific regulatory 
situation. They are not "precedents" in the sense that they can be 
plucked out and deposited verbatim into another legislative scheme. 
Some are poorly drafted from a technical point of view and do not 
conform' to the Canadian drafting style. 

For constitutional reasons, you may simply not be able to transplant 
a legal mechanism from another jurisdiction to yours. Likewise, a 
regulatory scheme from an area of economic regulation may not be 
transferable into an area of social regulation within the same 
jurisdiction. In some cases, however, the essential elements of an 
environmental scheme may be separated from its contextual detail, 
and then adapted with care and creativity to a trade practices 
regulatory context, for example. In others, the scheme may simply 
not fit 

Many of the reg-ulatory options identified in the Manual raise legal policy 
issues that merit further consideration in your particular regulatory context. 
Both the legislative precedent and the choice of regulatory mechanism itself 
may need to be evaluated from a policy perspective. 

Before using any of these legislative examples, check with your 
Legal Services lawyer. Vet it in terms of jurisdictional authority and 
Charter requirements. Redraft it in accordance with the conventions 
adopted by the enacting legislature. And adapt it with care to fit 
your particular regulatory program. • 
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INTRODUCTION 

Regulatory Reform 

The winds of regulatory reform are blowing in the capital cities of the industrialized world. The 
OECD countries are confronting global pressures to compete for international markets and 
increase domestic productivity; there is little tolerance for regulation that impedes productivity. 
Canadian regtilatory programs and regulations that have the potential to create trade distortions 
are subject to close international scrutiny under the FTA, NAFTA and GATT. The dispute 
resolution mechanisms and sanctions now available to enforce these agreements will lead to 
significant domestic reforms, particularly in the area of economic regulation. The emergence 
of free trade areas and global markets for goods and services has also increased pressures for 
harmonization of regulatory programs and standards internationally. 

The federal government is not immune to the need for adjustments that international competition 
has created for. Canadian business. In January 1993, the Standing Committee on Finance issued 
a report that examines1 the hidden cost Of goVerriment intervention in the market place, entitled 
Regulations and Competitiveness. The report identified a number of problems with the way that 
govermnent intervenes, including 

• a bias for regulation-  over other policy instruments 
• haphazard consultations 
• insufficient coordination and lack of centralized management 
o deficient compliance mechanisms 
O regulatory duplication and inconsistent regulations, and 
• inadequate legislative overview 

It called for "responsive regulation" to meet the rapid changes fa.cing the Canadian economy. 
Responsive regulation is based on understanding regulatory impacts on private sector 
competitiveness, allowing for public participation in regulation making and adjudication and 
being sensitive to international regulation. Supported by members of all parties, the Regulations 
and Competitiveness sub-committee recommended 

• changes to the federal regulatory process 
O strengthening the role of Parliament in the creation and review of regulations 
O more extensive use of industry performance standards 
O 	• 	• elimination of overlap between federal and provincial regulations 
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o 	continuing departmental regulatory reviews, and 
more efficient implementation and enforcement of regulatory programs 

This Manual is a direct response to the call for improved enforcement in recommendation 7.7 
of the sub-committee's report, which reads as folloWs: 

"Those instructing the drafters of the regUlations (both program people and legal 
advisors) should review legislated offences and asSociated penalties for their 
adequacy and appropriateness in light of: the Charter, other available compliance 
instruments, the increased sentencing options which are now available and 
information arising from public consultations. Increased emphasis shOuld be put 
on the use of civil sanctions or monetary penalties, and civil penalty or 
administrative tribunal mechanisms, wherever possible. " 

The governmem in its reply to the report, agreed that "regulatory programs have relied too 
heavily on using criminal prosecution as the basis of their enforcement. " It pledged to 
"systematically consider the use of non-criminal measures, such as administratively imposed 
monetary penalties, where that appears appropriate." The reply, entitled Responsive Regulation 
in Canada, commits the Treasury Board Secretariat, the Department of Justice and other federal 
departments and agencies to working together over the next five years in the development of 
more responsive federal regulatory programs. 

Some Basic Assumptions 

A department or agency proposing a new or substantially revised regulatory program, or the 
adoption of significant new regulations, must satisfy, as a first requirement, the first five of the 
following evaluative standards set out in the 1992 Treasury Board Regulatory Policy. 

"For existing regulatory programs, and substantive new or amended regulations, departments 
and agencies must demonstrate that: 

1. A problem or risk exists, government intervention is justified, and regulation is the best 
alternative. 

2. Canadians have been consulted and have had an opportunity to participate in developing or 
modifying regulations and regulatory programs. 

3. The benefits of the regulatory activity outweigh the costs, and the regulatory program is 
"structured" to maximize the gains to beneficiaries in relation to the costs to Canadian 
governments, businesses and individuals. 

4. Steps have been taken to ensure that the regulatory activity impedes as little as possible 
Canada 's  competitiveness. 



5. The regulatory burden on Canadians has been minimized through such methods as 
cooperation with other governments". 

6. Systems are in place to manage regulatory resources effectively. In particular 

compliance and enforcement policies are articulated, as appropriate, and 
0 resources have been approved and are adequate to discharge enforcement 

responsibilities effectively, and to ensure compliance where the regulation binds the 
government. " 

You may discover that the sponsoring department has reserved little energy or planning priority 
for step 6, the adoption of a compliance and enforcement policy that is customized for a 
proposed regulatory initiative. A compliance and enforcement policy is the 'closer' of any 
regulatory program. Since 1992, legislative frameworks for regulatory programs must be 
designed with compliance and enforcement considerations in mind; compliance should not be a 

- 	legislative afterthought. 

Who Needs Compliance 

Compliance is defined in Regulations and Competitiveness as "the measure of the effectiveness 
of regulatory actions". If the public or the private sector complies with the regulations or 
standards, then presurnably Parliament's legislative objectives, pursuant to which the regulations 
or standards were made, will be met. On the other hand, if the public or regulated group 
refuses to comply, the result will be high enforcement costs or frustration of Parliamentary 
intent, or both. 

The recent development of an underground economy to avoid goods and services and excise 
taxes, for example, has demonstrated the limits of the criminal law as a means of guaranteeing 
compliance. Departments and agencies are increasingly skeptical about the effectiveness of 
legislative commands, backed by threats of fines and imprisonment, in changing public 
behaviour. Many are looking for cost-efficient alternatives that would result in demonstrable 
compliance. 
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Some definitions: 

Enforcement refers to the range of coercive actions that might be taken by a 
regulatory authority to induce, encourage or require regulatee behaviour or other 
actions to conform to prescribed regulatory standards. A failure to meet these 
requirements or standards may result in a sanction, civil or criminal in nature, 
being applied by or at the request of the enforcement authority or an affected third 
party against the wrongdoer. 

Compliance refers to the continuing conformity of the regulated group or a member 
of that group with the prescribed regulatory standards. That state of compliance is 
affected or determined primarily by the range of informal and formal enforcement 
activities undertaken by the regulatory department or agency pursuant to its public 
compliance and enforcement policy. 

A compliance policy is "a general guide for day-to-day operations of enforcement 
officials and managers and [explaining]...to the regulated group, other stake 
holders, and the general public ho'w the department expects to achieve compliance 
with the particular piece of legislation" (A Strategic Approach to Developing 
Compliance Policies, Regulatory Compliance Project, Department of Justice, 
Minister of Supply and Services Canada, 1992, p. 3). 

Creating the Need for a Compliance Ethos 

A Strategic Approach to Developing Compliance Policies, cited in the above definition, explains 
why regulatory departments and agencies need compliance policies. It offers a step by step 
approach to designing a compliance strategy and explains how it becomes the policy of the 
department. 

The Guide reminds the legal adviser (who should be a member of the department's compliance 
strategy team from the outset) to consider these seven "key elements" in developing the 
particular compliance strategy 

o the objectives of the regulatory program 
o the rules and design of the program 
o the roles and functions of key authorities 
o the regulated group 
o potential allies 
o the factors that affect compliance, and 
o a compliance profile. 



In designing a regulatory program, policy advisers and legal counsel should continually ask 
themselves what it takes to achieve compliance. This requires more than simply thinking of 
legal sanctions or other penalties to back up the administration of the regulatory program in 
question. These programs exist to reinforce, change or deter behaviour (in most cases). Hence 
the ultimate goal of the regulatory designer, is to construct a regime that will maximize voluntary 
compliance in the first instance. The regulated population should. be  habitual compliers in whom 
the system has inculcated a culture of compliance. 

The objectives of the program should be stated in clear and understandable terms. These 
objectives and the required performance criteria are usually the product of extensive pre-
legislative consultations and negotiations. Administrative principles of transparency, consistency 
and accountability should be central to the program's implementation. Criminal sanctions are 
reserved for wilful, persistent or flagrant offenders. Other, more supple enforcement tools will 
be available to bring about compliance (and, if necessary, corrective action, redress or 
restitution) in most cases. The synergy between compliance goals and enforcement tools should 
be articulated and shaped to the particular regulatory circumstances. 

The primary responsibility of the legal adviser to the compliance strategy group is to develop 
an array of enforcement options that will best contribute to the group's overall objective of 
"maximizing leverage in securing compliance...by enhancing the natural incentives to comply 
and by minimizing the disincentives available to the regulated group" (p. 8 of the Guide). 

The Civil Enforcement Options Continuum 

The legal design of a regulatory program will incorporate a range of compliance-enhancing 
enforcement tools identified in the course of preparing the compliance and enforcement policy. 
This compliance strategy framework should comprehend the full continuum of appropriate 
enforcement choices initially identified by the compliance strategy project team. The range of 
Choices Wilrbe context-spedific and Will reflect the regulatory  objectives  at hand, available 
resources, the legal powers granted and other relevant considerations. 

The availability of compliance instruments will be dictated, of course, by the range of authority 
granted explicitly or implicitly by the host statute. The precedents cited in this Manual are tied 
to legislatively expressed compliance schemes. In many cases, the schemes are fleshed out in 
separate regulations, ministerial directives or other 'official' administrative guides. In each case, 
there is a direct legal connection between the subordinate instrument and the empowering statute. 
The compliance and enforcement policy, in other words, is spelled out in legal, published terms 
which invite open and consistent regulatory administration. 

In many cases, particularly at the federal level, regulatory legislation does not reflect the 
regulator's aCtual or potential compliance and enforcement policy, particularly on the civil 
enforcement side. The Competition Act, for example, is silent on information visits, advisory 
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opinions, compliance guidelines and compliance undertakings. Yet each of these compliance-
enhancing methods is regularly employed by the Bureau of, Competition Policy without the 
benefit or constraint of legislative authority. 

Similar enforcement flexibility is open to most federal regulators provided their empowering 
legislation does not provide otherwise. Parliamentary time for passing amendments to existing 
legislation in order to modernize federal cornpliance practice is limited. If you cannot have a 
legislatively expressed compliance scheme, it may nonetheless be open to you to adopt, as a 
matter of policy, the civil compliance and enforcement choices. laid out in this Manual, tailored 
to your specific regulatory circumstances. 

The civil compliance and enforcement choices are presented in the following pages along a 
spectrum ranging from the least intrusive to the most intrusive. The spectrum crosses into the 
domain of the criminal law with the discussion of ticketing schemes in Part E. These schemes 
are included because they offer less intrusive and less costly procedurés than traditional criminal 
prosecutions to enforce regulatory offences. However the Manual does not cover the range of 
criminal law based options for sanctioning regulatory offenders. In principle, the focus is on 
alternatives to prosecution. 

• 
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• PROACTIVE VOLUNTARY COMPLIANCE MEASURES AND INCENTIVES 

1. Advance Consultations on Proposed Regulations 

Pre-Publication Requirements 

In the U.S. , Executive Order (12291) 1981 requires the advance publication of regulations 
proposed pursuant to empowering legislation in a regulatory agenda and then in the annual 
regulatory plan. This scheme of mandatory regulatory notice is monitored by the Office of 
Management and Budget. 

In Canada, regulatory departments and agencies have been encouraged since 1986 to publish 
advance notice of any regulatory initiatives proposed for promulgation in the next year in the 
annual Federal Regulatory Plan. However, it is estimated that only about 40% of the regulations 
made in 1991 had been listed in a previous regulatory plan. This rather uneven picture of 
advance consultations prompted the Sub-Committee on Regulations and Competitiveness to 
recommend that the Treasury Board Secretariat prepare standardized consultation guidelines for 
federal departments and agencies "adapted to fit different types and scales of proposed 
regulations" (p. 42). These guidelines would be accompanied by a standing requirement that 
"all intermediate and major proposed regulations" be published in the Federal. Regulatory Plan 
before they are reviewed by Cabinet (the 'Special Committee of Council'). For provincial and 
territorial notice and consultation precedents, see Precedents A1.4 and A1.5 referring to recent 
Yukon and Ontario initiatives, respectively. 

Our emphasis here is on administrative requirements for early or advance consultation (including 
publication) on proposed regulations, compliance guidelines, interpretation bulletins and similar 
administrative documents before they are put into effect or become part of the standard operating 
procedures of the issuing agency or department. Pre-publication requirements are meant to put 
the regulated community and other stake holders on notice as to the department's intentions and 
to provide an opportunity for representations and consultations. From a compliance point of 
view a general policy of advance consultation and pre-publication should be adopted by all 
regulatory agencies and departments regardless of their empowering legislation. 
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Consultation Requirements • This is not the place to lay out the set of standardized consultation processes called for by the 
Commons Sub-Committee. However, it is suggested that advance consultation be practised in 
the following circumstances: 

• 

• the proposed regulations are the first to be promulgated under the authorizing statute; or 

• the proposed regulations amend or vary existing regulations, materially altering 
compliance standards, discretionary authority of the regulatory department, enforcement 
responsibilities and/or compliance costs borne by any party. 

Treasury Board Guidelines recommending public consultation, particularly with those most 
affected by a proposed regulation, are in effect and are known to the public and to the regulated 
group. Treasury Board Guidelines are subject to change at the discretion of the government of 
course. In a climate where advance consultation is the prevailing federal regulatory norm, 
however, it may not be necessary to consider statutory models for mandatory consultation. 

Public Consultation 

The minister or regulatory agency may be required by statute to provide an appropriate and 
reasonable opportunity for public consultation and advice except in circumstances of an urgent 
or emergency nature. This requirement appears in a limited number of consumer protection 
statutes (provincial trade practices legislation) and environmental protection statutes. 

• 11 
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Industry-specific Consultation 

Advance consultation with a specific industry is usually employed in regulatory situations where 

• the regulated group is well defined or represented by well known trade associations; 

• 

• 

• the proposed regulations materially affect present methods of production, distribution or 
service; 

• there is no immediate or short-run danger to public health or safety during the 
consultation and promulgation periods; 

• the consultation process itself is acceptable to the principal interest groups; and 

• the subject-matter of the consultation is clearly delineated in advance publicity. 

In some cases, consultation requirements impose negotiated rulemaking on the regulator 
[Precedent A1.6] or prescribe such a procedure at the regulator's discretion. In other cases, 
rules or standards are formulated by the industry and approved by the regulator. 
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Federal-Provincial Consultation 

An obligation for inter-jurisdictional consultation may be imposed where there is concurrent 
regulatory jurisdiction between two governments or to avoid overlap and administrative 
inefficiencies of two regulatory regimes. This may entail a simple legislative requirement to 
consult before a regulation is made or federal-provincial agreement altered. Examples range 
from an obligation that the federal government consult the lieutenant governor in council of 
every province or of a province affected by the measure, to an obligation to "make a reasonable 
attempt to reach agreement with the province concerned". In some cases, agreement by both 
levels of government is a condition precedent to regulating. The Canada Assistance Plan, for 
example, requires provincial consent before a regulation is made that alters the effect of a 
federal-provincial agreement. Parliament may change these requirements, however, as happened 
recently when the terms of CAP agreement were changed. 

Federal-Provincial advisory committees are another type of consultation mechanism to consider. 
For example, the Committee set up under the Canadian Environmental Protection Act 
[Precedent A1.7] advises on proposed regulations and other environmental matters of interest 
to both levels of government. Its mandate is to provide a framework for national and 
cooperative action on the environment and "to avoid conflict between, and duplication in, federal 
and provincial regulatory activity". 
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• 2. Education 

It is not unusual for 'social' regulatory agencies (e.g. regulating the environment, occupatdonal 
safety, product safety, etc.) to engage in research, training, information and public education 
activities as part of their operational responsibilities. The importance and clarity of those 
responsibilities might best be captured by expressly including them in the statutory profile of the 
agency. A positive declaration of educational responsibilities legitimates the allocation of limited 
resources to the task and, in turn, obligates the government to provide the resources to do the 
job. It is also more consistent with open, consultative regulation. The statutory models impose 
duties, often in mandatory language, to 

• conduct and encourage research, information and training [Precedents A2.1 and A2.3], 
or 

• provide education and information tied directly to consumers' rights and compliance 
thresholds [Precedent A2.21. 

These provisions expressly recognize the educational, research and information sharing 
responsibilities of the regulatory agency. 

Publication of Information 

An excellent example of this type of requirement may be found in the Canadian Hurnan Rights 
Act [Precedent A2.1]. The Commission is expressly directed to conduct public information 
programs as part of its administrative responsibilities. 

Another instructive precedent is the 1991 Yukon Environment Act [Precedent A1.4], which 
empowers the Council to promote environmental awareness and authorizes the Minister to 
develop information programs to promote the statutory objectives. 
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Educational and Training Programs 

Educational and training programs may well take on several forms, including 

• public or industry briefings on current or proposed regulatory programs 

• initiatives to help public interest, consumer or employee groups to better understand the Act, 
to assist in private enforcement education, etc. and 

• initiatives to make the public or other target groups better aware of their rights and 
responsibilities under the regulatory scheme. 
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The delegation of a legislative educational or training responsibility to the regulatory agency is 
most commonly found in regulatory programs concerned with occupational health and safety and 
environmental protection [Precedent A2.4]. • 

Information Visits 

There are two kinds of information visits, each designed to encourage ongoing compliance by 
a member of the regulated group. The warning information visit arises when the regulator 
identifies a minor violation of a regulatory standard. A "visit" (in person or otherwise) by the 
regulator alerts the firm in question to its breach (usually unintended) of the regulatory standard. 
The behaviour prompts a warning, but the message is really couched in educational  or 
informational terms. Formal enforcement proceedings are not in order unless the breach is 
material and the filin in question unequivocally refuses to stop or otherwise correct its 
behaviour. Warnings are regularly given by all enforcement authorities but are rarely governed 
by an express power in the regulatory statute. 

The second type of information visit might be best described as the regulatee-requested 
information visit [Precedent A2.5]. In this situation, the regulating agency is expressly 
empowered to conduct a compliance audit or inspection or to provide information at the request 
of the regulatee. 
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Technical Assistance 

Sometimes the regulating agency is a principal repository of technic,a1 information, research 
results, compliance measurements or expert advice relating to the regulated sector. Responsible 
regulation requires that this type of information be shared by the regulator with the regulated 
group. Usually a statutory direction to conduct research and studies is tied to the provision of 
"advisory and technical services and information related thereto" [Precedent A2.6]. 
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• Publication of Particulars about Enforcement Activity 

The flipside to a compliance profile is the regulator's enforcement profile. This usually consists 
of the regular publication (e.g. quarterly or semi-ammally) of the enforcement proceedings (of 
every kind and description) taken by the regulator during the reporting period.  The  duty to 
report regularly on its enforc,ement activities confirms the accountability of the regulatory agency 
for the proper performance of its enforcement responsibilities. It ties directly into the agency's 
responsibility for the open and consistent performance of its regulatory responsibilities. 

The key re,quirement here is the ongoing maintenance of a 'public record' of agency enforcement 
activities. This means the publication at regular intervals of a detailed and up-to-date account 
of the civil, criminal and administrative proceedings taken under the host statute. 

There are two levels of record-keeping and publication. The first requires the ongoing 
maintenance of a public record of all administrative, civil and critninal enforcement proceedings. 
The record includes the current compliance policy, to which there is unimpaired public access. 
See Precedents A2.7 and A2.8. 

The second level of disclosure requires the publication of an annual enforcement report. The 
report would include information "respecting the administration of the Act, including particulars 
of the investigations and enforcement procedures and policies, the number and disposition of 
enforcement proceedings, and of any other activities and programs, for the preceding yeax". 
Usually there is a requirement to file an enforcement report with the responsible minister, who 
is required to table it after the commencement of the next session of the legislature 
[Precedent A2.8 ] . 
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3. Cooperative Research and Other Programs to Support Compliance 

Regulators sometimes prompt compliance by offering technical assistance, education and 
information to the regulated sector. There are a variety of programs of this type. A partnership 
approach to research and testing programs might be considered as a useful and positive element 
of an overall compliance policy. You might wish to consider this type of provision in the 
following circumstances: 

• where there is a shared industry and regulator interest in jointly sponsored research 
programs. (The research might be concerned, for example, with tracking regulatee 
compliance costs, the industry's or consumers' perceptions of the regulator's compliance 
policy in practice, etc.); 

• when cooperatively delivering technical assistance programs to encourage the 
establishment of internal  compliance audits; or 

• where similar research is being undertaken by another federal or provincial department 
or agency or other organiz,ation or person. (In this situation it is more efficient to 
undertake such research in cooperation with those other persons, provided the integrity 
of the research will not be compromised). 

There are not many legislative precedents in this area. 'Usually the authority to take on 
cooperative research and related programs may be implied in the administrative powers granted 
by statute to the regulatory agency or department. In such cases, it is important that the 
publishe,d compliance policy discloses any commitment of the regulator to cooperative research 
and enforcement programs. Current drafting practice illustrates three different approaches: 

• the Regulator-directed approach - the minister or agency funds the research project, in 
whole or in part, where the minister or agency is satisfied that the project "is likely to 
promote, or make a contribution to" declared c,ompliance goals [Precedent A3.11; 

• the Shared or Cooperative Research Undertaking Approach - the minister is authorized 
to support, conduct, initiate research "in cooperation with any department or agency of 
the Government of Canada or with any or all provinces or with any organization" or any 
institution or person undertaking similar research [Precedent A3.2; see also Canadian 
Environmental Protection Act, R.S.C. 1985, c.16, (4th Stipp.), s. 7(3)1. It is no longer 
novel to grant the general authority to enter into agreements with other governments or 
private organizations respecting various voluntary compliance programs and incentives 
(see Environment Act, S.Y.T. 1991, c. 5, ss54 & 56 for general authority to enter into 
agreements with the Government of Canada or private organizations respecting various 
voluntary compliance programs and incentives); and 

• 
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• the Comprehensive (U.S.) Approach - under this approach the enforcement authority 
"shall conduct, and encourage, cooperate with, and render financial and other assistance 
to appropriate public authorities, agencies and institutions, private agencies and 
institutions, and individuals in the conduct of and promote the coordination of research, 
investigations, experiments, training, demonstrations, surveys, public education programs 
and studies relating to..." (see Resource Conservation and Recovery Act of 1976, 42 
U.S.C., s.6981, 6983, 6984 -the drafting is terrible but the intent is clear). 
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• 4. Financial Ineentive,s 

The primary aim of a compliance strategy should be to obtain the maximum voluntary 
compliance by the regulatees for the regulatory program's available resources. Compliance 
incentives must be built into the administrative and legal design of the regulatory program. 

This section focuses on legislative and administrative techniques for enhancing voluntary 
compliance. If non-coercive methods for encouraging compliance are successfully employed, 
then the need for more costly, coercive enforcement techniques will be reduced. Compliance 
incentives that are effectively employed make compliance more profitable for the regulatee than 
non-compliance. 

Building economic incentives into a legislative scheme gives regulators a positive tool for 
encouraging voluntary compliance. The incentives operate as a reward to those who consistently 
meet or surpass regulatory standards or objectives. Incentives can take many forms, including: 

• direct financial assistance in the form of subsidies, grants or loans; 

• favourable tax treatment (such as accelerated depreciation on capital expenditures for 
pollution-control equipment); 

• the structuring of licence fees or other levies on the basis of compliance history; 

• government procurement policies that favour those with a sound record of compliance 
or those whose business practices conform to regulatory objectives; 

• relaxation of reporting requirements or other monitoring mechanisms that may be costly 
and time-consuming for the regulatee; or 

• favourable publicity (which may be viewed as providing an indirect financial benefit). 

Consider, for example, how a policy of incentive rate-making might be applied to monopoly 
utilities by an energy regulatory commission. Proponents of incentive regulation distinguish it 
from their approach to traditional cost-of-service-based regulation for oil and gas pipelines and 
electric utilities. Properly designed incentive regulation, they agree, will achieve lower rates 
for consumers while offering a utility an opportunity to earn higher returns. The main 
difference betwe,en incentive and traditional regulation lies in the relationship between a utility's 
costs and its rates. Thus, traditional regulation puts a limit on a utility's profits. Rates reflect 
the allowed return on equity plus the cost of service. As long as rates reflect the utility's current 
costs, it has little incentive to cut those costs. 

In many cases, the system could provide a built-in bias in favour of expansion to boost the rate 
base. In contrast, incentive regulation relaxes the tie between a utility's costs and the rates it 
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charges. Rather than  reflecting changes in the company's own costs, the rates reflect changes 
in a general price index. The utility could not automatically apply for a rate increase if its cost 
of service goes up. If it can operate more effi.ciently though, thereby reducing its cost, the 
utility can increase its earnings. Energy regulatory commissions that favour incentive regulation 
have employed the following four design parameters: 

• 
prospective rate setting - incentive mechanisms must be prospective. Existing rates are 
not to be used automatically as the basis for an incentive scheme. The commission must 
establish that the rates are just and re,asonable at the inception of the inc,entive program; 

• voluntary participation - participation in incentive rate setting is voluntary, not 
mandatory; 

• transparency of benefits - the utility must clearly state the benefits of an incentive rate 
proposal relative to the cost of service regulation for itself and its customers; and 

• quantifiable benefits - the benefits to customers must be quantifiable. 

Incentive regulation by energy utilities often uses performance targets to encourage companies 
to cut costs. Under this approach, targets are set, for instance, for expenditures on salaries or 
operation and maintenance costs. If the subject utility beats the target, then it keeps part of the 
saving s. 

Environmental protection and worker safety legislation provide additional examples of how 
economic or market-based incentives might be used to influence rather than coerce industry to 
increase its compliance with the environmental standards promoted by the legislation. In 
designing a legislative scheme that employs direct or indirect fmancial incentives, there is 
substantial room for creativity on an industry-specific basis. Essentially, you should determine 
whether there are any benefits that could be increased or decreased, or privileges that could be 
dispensed or withheld, on the basis of the regulatee's compliance record. In addition to choosing 
a type of financial hicentive you must specify the circumstances that give rise to awarding the 
incentive. Providing monetary rewards to all who comply with regulatory standards is both 
impractical and undesirable; people are not paid for simply obeyhig the law. Financial 

 incentives that take the form of a reward should be reserved for those who surpass regulatory 
requirements, those who make innovative contributions in their fields, or those who further 
regulatory objectives (as opposed to meeting detailed standards). 

Although fmancial incentives are generally considered from a positive point of view, they can 
also be designed in conjunction with "negative incentives". For example, licence fees can be 
reduced for those with a favourable compliance history, and increased for those with a history 
of non-compliance. Government procurement policies can favour those who comply, or exclude 
those who do not. Such cases belie any neat distinction between providing rewards and 
imposing penalties. Rewards and penalties can be employed on a continuum, and a particular 
measure can be classified as either, depending on one's point of view and particular objective. 
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Financial or economic incentives are an underused compliance-enhancing strategy whose 
considerable potential deserves to be recognized by regulatory designers. Moreover, with the 
possible exception of the compliance 'units or credits', it is generally open to regulators to 
develop an inc,entive-based approach to their compliance policy without the benefit of express 
statutory authorization in the host statute. In other words, the incentive-based strategy, in many 
regulatory schemes, can be implemented as an administrative policy. 

• 

Performance Incentives 

There are various types of performance incentives that you might profitably consider. The cost 
of licence fees, for example, might be tied to the regulatee's compliance record. Recent 
amendments to federal air transport legislation offer an example of a negative performance 
incentive. The amendments require air carriers to pay the return  passage of travellers that they 
transport to Canada who are "not in possession of a valid and subsisting visa [see Immigration 
Act, ss. 85(3) & 89.1]. Workers' compensation legislation may reward employers (by reducing 
their levy) if they enjoy a consistently good accident record, provide evidence that they have 
taken appropriate safety precautions and otherwise conform with work safety performance 
standards established by the Board. On the other hand, it may penalize them by compelling non-
complying employers to make additional contributions to an Accident Fund. 

Similar approaches include subsidies (or the reduction of subsidies as a consequence of non-
complying behaviour), fees and taxes. Another type of performance incentive is based on 
variable rate structures. An example in the environmental field is volume-based rates for 
household solid waste which an agency might actively promote in order to reduce the need for 
landfill space to accommodate trash. • 
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Compliance-favouring Grants 

In the following examples, the regulatory agency has the discretionary authority to provide 
grants to promote research, training programs, public education programs, etc., that are deemed 
to adva.nce primary regulatory objectives (e.g. product or workplace safety). For further 
explanation, please see cooperative research and programs (supra). 



Government Contracts - Procurement Policies 

Government procurement policies might be changed to favour, for example, the purchase of 
recycled paper or other environmentally friendly products. Efforts such as these are not usually 
found in the host regulatory statute but nonetheless may have a substantial effect on compliance-
supporting behaviour by the suppliers of goods and services to the public sector. On the 
negative side, non-compliers might be penalized by being barred from doing business with the 
government fes a prescribed period. Under the new Yukon Environment Act, there is a broad 
duty to ensure that st andards for conserving the environment are incorporated into the 
government's purchasing policies. This authority could support the development of a 
procurement policy based on the compliance history of the supplier community. The Ontario 
Discriminatoiy Business Practices Act is more direct. It imposes a five-year ban on suppliers 
convicted under the Act from obtaining government purchase contracts. 

Several elements should be considered by the drafter when designing a provision that excludes 
non-compliers from doing business with the Crown: 
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• the circumstances giving rise to ineligibility - Conviction for a criminal offence under the 
governing Act is the most common triggering event, but having been subjected to other 
enforcement proceedings could also give rise to ineligibility. One variant would be to 
empower the regulator to place the names of chronic non-compliers on a "blacklist". 
This would, however, introduce a discretionary element into the scheme; 

• 
• the period of ineligibility - Where a fixed period of ineligibility is instituted, it should be 

proportional to the seriousness of the violation that gave rise to the ineligibility. An 
alternative to instituting a fixed period of ineligibility would be to provide that the 
regulate,e shall  remain ineligible "until the Administrator certifies that the condition 
giving rise to [the conviction or other enforcement proceeding] has been corrected" 
[Clean Air Act, 42 U.S.C., s. 7606(a)]; 

• notification - Procedures should be estab lished for notifying the Crown and its agents as 
to the names of persons who are ineligible to enter into purchase contracts with the 
Crown and the period of their ineligibility; and 

• exemption - Consideration could be given to empowering the appropriate minister to 
exempt a person from ineligibility in relation to a particular contract where the public 
interest or exceptional circumstances warrant an exemption. 
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The Right to Create and/or Sell "Compliance Units" 

Under this controversial approach, the regulatory department or agency may actually create 
'compliance units' (e.g. market units of allowable emission of specific pollutants) and sell them 
to non-complying regulatee,s who will thereby buy themselves into compliance. The sale must 
normally be "consistent with established [regulatory] objectives" and the revenue proc,eeds may 
be applied to support compliance programs, regulatory contingency funds, etc., as required by 
the host statute [Precedent A4.9]. Another version of this approach, to be found in the U.S. 
Clean Air Act amendments of 1990, permits regulatees to trade (i.e. sell) unused portions of 
their pollution allowances to one another. A utility that is within its allowance, for example, 
rather than polluting to its limit may trade any unused portions to another utility that is 
exceeding its compliance allowance. 



• 5. Regulatory Compliance Advice 

The central theme of this approach is to encourage regulatees to consult with the regulatory 
department or agency in advance of their undertaking activities which raise some reasonable 
apprehension of non-compliance, in whole or in part, with the instant regulatory program. The 
proactive regulatory agency, where resources permit, will provide compliance advice (letter of 
assurance, advisory opinion, etc.) to the inquiring regulatee. More formal types of regulatory 
advice may call for express legislative authorization, depending on their formality, specificity 
and legal consequences. The regulatory agency, for its part, is given the authority, either in 
discretionary or mandatory terms, to provide compliance advice to the inquiring regulatee. The 
various types of regulatory advice are distinguished by their formality, specificity and legal 
consequences. Legal advice should be built into any program for giving regulatory ccompliance 
advice in order to prevent legal problems arising in subsepent enforcement actions and to 
identify potential liabilities of the regulator. 

Advance Rulings 

Persons whose operations are affected by a regulatory program often seek advice from the 
regulator to ensure that their proposed activity will not raise a compliance issue. In some cases, 
corporate identity is not revealed. In all cases, the regulator limits the compliance opinion to 
the exact situation that has been presented for analysis. The enquiring party will also be advised 
that any future enforcement proceeding against the activities in question will not be prejudiced 
in the event that the facts presented either change or have not been accurately stated. Where the 
proposed activity attracts a non-compliance advisory opinion, the result is to place the inquiring 
party on notice that enforcement proceedings might be taken against that party if it continues 
with the proposed conduct. 
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Compliance Certificate 

A compliance certificate may be issued simply to confirm that a regulatee is in compliance with 
standards prescribed by regulations. A certificate may also cover prospective conduct by a 
regulatee. In this case, the enforcement authority is given the express power to issue a 
certificate or other notice of compliance, confirming that enforcement proc,e,edings will not be 
taken against the author of the proposed transaction. The certificate is really a form of statutory 
comfort letter that binds the enforcement authority to refrain from interfering with or otherwise 
prejudicing the proposed course of conduct or transaction, provided that the applicant has made 
full and accurate disclosure of the circumstances in question. This approach appears in 
legislation where substantial commercial transactions (e.g. mergers) require maximum legal 
certainty and recognition from the outset, if fmancing risks and investor security are to be 
adequately accommodated. 
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Compliance Guidelines 

Here we move from the specific to more generic compliance advisory statements. The 
enforcement authority may issue compliance guidelines to cover a particular form of regulated 
conduct. Guidelines are often developed to deal with areas of newly regulated activity (for 
which few administrative or court rulings exist) to assist in the interpretation of the statutory 
standards and regulations issued thereunder. Guidelines are first issued in draft form and 
circulated to affected regulatees and other interest groups for comment. The final version of the 
guidelines should provide a comprehensive compliance guide for activity in the area in question. 
In issuing guidelines, the Regulator must take care not to fetter its discretion to decide on the 
application of a guideline or a question of policy that arises in a particular case with an open 
mind. Similarly, care must be taken not to draft the guidelines as if they were regulations made 
pursuant to a legislative power (as happened in the case of the environmental assessment 
guidelines considered in Friends  of Oldman River [1992] 2 W.W.R. 193 case). 
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The Competition Act does not mention guidelines, practice statements or sitnilar compliance 
guides. However, the Director of Investigation and Research has taken the initiative to issue 
merger guidelines under the Act as a matter of implied enforcement strategy. They represent 
the Director's best-considered interpretation of the business conduct rules laid down in general 
language by the Act. Regulatees are put on notice that the responsibility for authoritative 
interpretation of the legislation rests ultimately with the Courts. However the Director would 
not take civil or criminal enforcement proceeding against corporate actors who were clearly in 
compliance with the issued Guidelines. Of course private enforcement proceedings are beyond 
the Director's enforcement control. 
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• Industry Codes of Practice 

Codes of (compliance) practice, issued by a regulatory commission or agency pursuant to 
legislative authority, serve two purposes. They encourage voluntary compliance by affected 
industry interests and they provide practical guidance respecting regulatory requirements. Such 
codes are usually industry-specific, unlike guidelines which normally apply to specifi.ed activities 
by any regulatee or affected business interest. Codes of practice are most appropriate where the 
specific industry group is well identified and almost all of its members belong to the same trade 
association. 

That association in turn may enjoy some limited self-regulatory powers. The association may, 
in fact, produce the proposed code of practice and seek approval of it from the responsible 
minister. Alternatively, the regulatory agency may produce the code of practice after extensive 
consultations with the affected industry group. In either case, the code of practice should 
enhance compliance at least as effectively as compliance guidelines. 
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• B. COMPLIANCE MONITORING 

s 



• COlVTPLIANCE MONITORING 

1. Self-Monitoring 

General Monitoring and Record-keeping 

It is not unusual, particularly for licensing or certification schemes, for the regulatee or licensee 
to be required to maintain business or service records as a condition of the licence. In some 
cases, the record-keeping requirement amounts to the maintenance of an ongoing compliance 
record [Precedent B1.1]. The files are normally open to inspection by the regulatory authority. 
Sometimes there is a positive duty on the part of the regulatee to notify that authority of any case 
or circumstance reported in the records which appears to breach a regulatory standard. 

For most regulatory programs, government inspections are the principal tool for assessing 
compliance and for giving credibility to self-monitoring programs. However, compliance 
information may be provided by the firms themselves, citizen complainants, disgruntled 
competitors, former employees or the media. The regulatory scheme may provide for a duty 
(mandatory or discreidonary) to investigate or otherwise act on non-compliance reports. It may 
also provide for the handling of compliance data for investigatory and/or enforcement purposes. 
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Appointment of Internal Monitoring Agent or Committee 

Self-monitoring or reporting may be imposed directly on a regulatee. Responsibility may be 
vested in 

• the regulate,e directly 

• a. compliance agent or employee of the regulatee; or 

• a compliance committee composed of the regulatee's officers and representatives of 
interest groups most directly affected by the regulatee's compliance record (e.g. non- 
managerial employee representatives under work safety legislation) [see Canada Labour 
Code, ss. 135 & 147] 

This requirement builds on the obligation of the regulatee to maintain proper activity records, 
as prescribed by the regulator. Those records are then subje,cted to a compliance review by the 
staff of the regulated firm at regular intervals. The requirements for the compliance review 
would normally be set by the regulatory agency pursuant to the appropriate statutory direction. 
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The reporting format should be the product of extensive consultations with the members of the 
regulated group and other affected interests. 

In designing this kind of scheme, particular attention must be paid to issues of access to 
compliance monitoring data and the confidentiality of industry returns. This is especially true 
where freedom of information legislation exists and private enforcement proceedings are 
provided for. There is some uncertainty under the Charter as to the extent of the regulator's 
unimpaired access to the compliance activity records of firms subject to this type of legislation. 
Claims of solicitor-client privilege have been made in some cases. In addition, compliance 
records may be the prime source of due diligence evidence. This places an entirely different 
perspective on the puipose of the records and their evidentiary use. The end result, in at least 
those regulatory situations where enforcement options are predominantly criminal-law based, is 
that the Crown may not use the records in its formal enforcement proceedings. 
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• 	Reporting Requirements 

Under this approach, the regulatory agency directs the regulatee to report on its compliance-
related actions. Examples of positive reporting requirements may be found in consumer 
legislation [Precedent B1.4], environmental legislation [see  Envi ronmental Protection Act, (Ont.), 
s. 18(1) and worker or public safety statutes [Precedent B1.3]. 

Issues of public, worker, consumer or environmental protection are the crux of these regulatory 
schemes. Also, the regulatee is in day-to-day possession of the performance data or other 
records that will tell the regulator whether the safety or environmental standards are being met. 
In these cases, the legislation imposes on regulated firms the double duty of maintaining records 
and reporting on the adequacy of their compliance. 
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Duty to Notify Regulator of Potential Violation 

Here the regulatee bears the positive duty of reporting apparent or potential violations to the 
regulatory authority. The approach has merit in situations of possible harm to public welfare, 
health or security [Precedents B1.5, B1.6 and : 1.7;  Environmental Protection Act (Ont.), s. 13 
and Fisheries Act, ss. 38(4) & (9)]. 

It is more difficult to fmd instances of a blanket duty to notify a particular regulator of an 
apparent or potential violation that is not tied visibly to public safety or analogous circumstances. 
It is interesting, for example, that the Railway Safety Act [supra, Precedent B1.3, s. 36] provides 
that railway companies may be required to notify the Minister "of any contravention of a 
regulation, rule, emergency directive or order made pursuant to this Act", provided that the 
reporting requirement is provide,d for separately by regulation. 

54 



:mtonmen 

• 55 



Order to Monitor and Assume Preventive Measures 

This type of directive may be particularly useful to prevent contraventions from occurring in 
environmental protection situations. Where an environmental safety officer identifies a high risk 
situation, the officer may make an order requiring the regulatee to monitor the situation and 
assume measures so as to minimize the danger of a contravention occurring. The regulatee may 
also have to report on its conduct to satisfy the terms of the compliance order. Refer to 
Precedent B1.7 for an excellent Yukon precedent on the assumption of preventive measures. 
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Pre-Notification of Proposed Course of Conduct 

It is not unusual in certain kinds of economic regulation for parties to a proposed major 
transaction to be required to give advance notice to the regulatory authorities of their intentions. 
This is meant to provide sufficient details of the proposed transaction to allow the regulator to 
vet it for compliance with the Act's requirements. Care must be taken to ensure that the 
regulator completes its compliance appraisal within a reasonable time and in an open and 
consistent manner. Otherwise the right to review may become a de facto injunctive remedy 
without the attendant safeguards. Conversely, the regulator must be granted the authority to 
'unscramble the transactional omelette' in those cases where pre-notification requirements are 
not complied with and the results would contravene the regulatory standards. 
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Exemption Powers 

The exemption powers of interest here are those that give official recognition to standards or 
practices developed by the regulatee that are equivalent in effect to those set out in the 
regulation. In effect, the standard or practice proposed by the regulatee is ratified by the 
regulator and any deviation from it is subject to enforcement action by the regulator. There are 
numerous legislative provisions that permit the regulator to exempt a regulated organization, 
person or thing from the application of a particular Act or regulation where its application would 
lead to an injustice. A regulator c,an use such powers to alleviate hardship or to enhance the 
efficiency and fairness of the regulatory scheme, and as an incentive to promote compliance. 
Precedent B1.10, for example, allows the Governor in Council to exempt motor vehicle 
manufacturers from emission control regulations where the manufacturer develops new 
technology with equal or better emission control features than required by the regulations. 
However, a company must first have tried, in good faith, to bring the motor vehicle into 
conformity with the regulatory standards. 
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• 	2. Monitoring by Regulator 

Industry self-monitoring and government inspections are usually the most significant methods 
of compliance monitoring. A pervasive reality in many regulatory situations is the declining 
capacity of government inspectors to monitor the operations of regulated firms. Substitute or 
replacement methods of inspection must be carefully considered. 

Most regulatory statutes set out the authority of the regulator to conduct both routine inspec tions 
and inspections for cause, with the attendant search and seizure powers. Please note the impact 
of the Charter on the law of search and seizure. Particular care must be taken when referring 
to older precedents or precedents from other jurisdictions relating to inspections and search and 
seizure powers. The "safest" precedents are to be found in statutes that have recently been 
enacted or revised to meet Charter requirements. 

Routine Inspections 

There are numerous examples of routine federal inspection powers. One recent standard drafting 
model may be found in the Canada Labour Code [Precedent B2.3]. 

The authority to conduct 'without cause' inspections is normally provided to a regulatory agency 
where activity monitoring is accepted as an appropriate preventive enforcement tool. The 
routine inspection power is also the legal authority for strategic enforcement inspections (where 
the regulatory agency, for example, may zero in on seasonal or regional enforcement priorities 
without any "for cause" suspicions prompting the inspection visits). 

to 
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litspections and Investigations "for Cause" 

The drafting options under this heading are well known to most legal advisers and legislative 
counsel. The precedents refer to "reasonable grounds", the conditions governing ex pane search 
warrant applications, and the like. This is familiar drafting territory, particularly for 'command 
and control' regulatory statutes. 

The regulator's power to conduct 'for cause' inspections, subject to procedural safeguards, is 
usually accompanied by the authority to investigate activities governed by the host statute (see 
Environment Act (Y . T.), ss. 151, 152, 154, 156). Some of the more recent precedents like the 
Competition Act [Precedent B2.6], are 'state-of-the-art' responses to Charter evidentiary and self-
incrimination challenges, computer data retrieval realities, rights of access to seized records and 
the duty of the regulator to take reasonable care of seized records or other things [cf. Prec,edent 
B2 . 2] . 
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Investigations and Inquiries 
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• 	3. Third-Party Monitoring 

The legal recognition of third party monitoring of regulated activities has been growing in recent 
years. Third-party monitors may be present or former employees, customers or competitors of 
the alleged non-complier, citizen groups or other non-governmental organizations, the media, 
trade associations (particularly where a non-member is involved), another regulatory agency or 
even another level of government (e.g. federal Fisheries versus B.C. Environment). 

One of the first pre,cedents was introduced in 1911 in amendments to the Combines Act. The 
amendments allowed any six adult persons resident in Canada to apply to the director for an 
inquiry into circumstances that they believed contravened the Act. The same provision is found 
in section 9 of the present Competition Act [Precedent B3.5]. 

The encouragement of third-party monitoring takes on several statutory forms, including 

• providing a formal procedure for third parties to lodge complaints, details of apparent 
violations, etc., with the enforcement authority [Precedent B3.4] 

• providing a formal procedure for third party violation reports which must be acted on by 
the enforcement authority [Precedent B3.5] 

• protecting the confidentiality of the informant [Precedent B3.6] 

• providing rewards to third parties who provide information resulting in a conviction or 
other finding of violation [Precedent B3.3] 

• underwriting programs to promote the reporting of detrimental acts and offences 
[Precedent B3.2] 

• funding programs to support the work of third-party monitoring by non-governmental 
organizations [Precedent B3.1], and 

• whistle-blower protection measures [Precedents B3.7, 3.8 and 3.10, Canada Labour 
Code, s. 147(a), Canadian Human Rights Act, s. 59 and Clean Air Act, s. 7622]. 

These measures, which support, facilitate and protect third-party monitoring activities, are not 
mutually exclusive; two or more of them may be combined in the legal design of the same 
regulatory measure. 
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Whistle-Blower Protection 

Provisions for whistle-blower protection, at least in the Canadian experience, are fairly recent 
innovations, concentrated in labour, worker safety, human rights and environmental protection 
statutes. They are a legislative attempt to protect employees who expose unlawful activities 
within their organizations from reprisals by their employers. Whistle-blower protection 
provisions usually appear within a specific regulatory framework and prote,ct individuals who 
disclose violations in the regulated are,a. This is in contrast to a general whistle-blower 
protection statute (of which there are none in Canada) that extends protection for disclosure of 
any unlawful activity within the employee's place of work [see Precedent B3.9

] 
 

The elements that should be considered by the policy maker and drafter when designing whistle-
blower protection provisions include: 

• who is protected - Often, protection extends to "employees" (should the definition of 
"employee" include tainees or job applicants?) 

• prohibited reprisals - Various statutes prohibit employers from taking one or more of the 
following retaliatory measures against employees who blow the whistle': dismissal, 
suspension, demotion, discipline, imposition of fmancial or other penalties, coercion, 
intimidation, harassment or discrimination. Threatening or attempting to commit any of 
the above-noted actions may also be expressly prohibited. 

• protected activity - Some general whistle-blower protection statutes protect an employee 
who reports wrongdoing, including unlawful activities, unethical practices, 
mismanagement, abuse of authority or threats to public health and safety (e.g. Maine's 
legislation, cited below). Most whistle-blower protection provisions, however, cover 
only the disclosure of activities that would constitute a violation of the regulatory 
legislation. Enforcement-related procedures other than reporting may also fall under the 
umbrella of whistle-blower protection. 

Activities that are protected include: 

- disclosing information respecting a suspected violation to a public authority (Note 
that public disclosure to the media, as opposed to a regulatory authority, is not 
protected), 

- assisting an official engaged in the performance of duties under the Act; 

- applying for an investigation under the Act; 

- testifying at an inquiry or other enforcement proceeding under the Act; 
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• - commencing a civil action against the employer under the governing Act; 

instituting a private prosecution respecting an offence under the Act; and 

generally seeking enforcement of the regulatory legislation. 

Other protected activities that do not involve participating in enforcement proceedings per 
se include: 

- acting in compliance with the regulatory legislation or any related regulation, 
order or permit; 

refusing to carry out an order or direction of the employer that would constitute 
a contravention of the Act, regulations, order or permit; and 

participating in the public consultation process for the making of legislation 
related to the regulatory scheme. 

• good faith - It is fairly standard to require the employee to be acting in good faith, or to 
have reasonable grounds to believe that a regulatory violation had occurred or was about 
to occur. Employees who make disclosures which they know to be false, or who act 
recklessly or maliciously, are not protected. 

• prior notification - One of the more controversial policy choices in developing whistle-
blower protection provisions is whether or not to require that an employee notify their 
supervisor or employer about their concerns before reporting the alleged violation to a 
public authority [Precedent B3.9, s. 833(2) 1 . Proponents of prior notification argue that 
it provides employers with the opportunity to investigate and remedy the situation and 
encourages the resolution of non-compliance problems within the organization. 

Opponents say that the approach is unrealistic, since many employers are already aware 
of the problem and condone it, or are themselves engaged in the wrongdoing; a 
requirement of prior notification would only discourage employees from spe,aking out. 
There may be exemptions to prior notification provisions, where the employee reasonably 
believes that internal disclosure would not be effective, that superiors are already aware 
of the problem, or that he or she is in danger of physical harm. 

• enforc,ement - There are a variety of sanctions for an employer who dismisses or 
punishes an employee for engaging in protected activities. Some statutes make it an 
offence for an employer to take adverse action against an employee who blows the 
whistle. A term of imprisonment or a heavy fine may be imposed on an employer who 
is convicted. Others contain a provision for the court, on conviction, to order 
reinstatement of the employee or the payment of lost wages or benefits [Precedent B3.7]. 
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Many U.S. whistle-blower statutes provide for the filing of a civil suit against an 
employer who retaliates against an employee. Even in the absence of such a statutory 
remedy, an employee who is dismissed would likely be able to commence a civil 
proceeding on the basis of wrongful dismissal. A third option is to provide for an 
aggrieved employee to file a complaint with a labour relations board, human rights 
tribunal or other administrative authority. That authority is empowered to investigate the 
matter and attempt to effect a settlement or award an appropriate remedy. A time litnit 
is often set for filing a complaint. 

Burden of proof is a significant element of any statutory civil action or administrative 
complaint procedure. Should the burden be on the employee to establish that the 
employer retaliated against him or her for blowing the whistle? Or should the employer 
have to demonstrate that any adverse personnel actions were unrelated to whistle-blowing 
activity? One possible solution is to provide that any adverse personnel action taken 
within a specified period (say, one year) after the whistle-blowing incident is presumed 
to be retaliatory. In this case, the employer would have to demonstrate that the adverse 
action and whistle-blowing were unrelated. An employee dismissed or otherwise 
penalized outside of that time-frame, would carry the burden of proving a causal 
conne,ction. 

• remedies - Remedies available where a prohibited reprisal has been established include: 

reinstatement of an employee who is terminated, with back pay and the 
restoration of seniority and fringe benefits; 

compensation for lost earnings or other employment benefits; 

damages for non-economic loss, such as emotional distress; 

punitive or exemplary damages; and 

orders directing the employer to cease doing the act complained of or to 
otherwise rectify the act. 

The employer c,ould also be subjected to penalties in the form of civil fines. If the 
employer's actions constitute an offence, fines or imprisonment would be available. 

• costs - In order to discourage frivolous charges by disgruntled employee,s, provision 
could be made for the awarding of costs in favour of the employer where the employee's 
claim is frivolous or without any basis in law or fact. 

• 

• 

78 • 



::::::tets.exteteelœteselIeteedttew 
emeenme.»41::Çffmr,e:::pnbgeaPPhe 

iLmmeme 

:ereegowilexige:en 
egemegogii4a 
e::tieted:WhWeeide 

‘: ..emeoP.:5"e5w Setiffligai 
meeeeï,:emmeeeeenme:Jmeemg 

• 

79 



hewegymemumeme.::ggem 
meeleMert«:eggeeke.:::&44. ........... 

efeeee:rpetwe 

geghoeüttreggdoltig.eze:::17tg4:::e.goweelteidetwatetiô 
•egoge:::#4. -:**404#.4y:::etefeeeeeteg.e.beie! 
eixteeeffige.:i:e.weee.tieeetebseeWeJühde 

80 



temaketoege 
eiïdàleed.iàigie eeenmegeope 

1.egpmeeme ::: 

81 



82 



apütïà. 
,f1W:eitecuttve:!btgùéhet Stiitë:Geleüïïàite:ui: 

>131peeatrolikilè 

83 



Ne:##M.Oeiffle.4.44.1:: 
eheâegb 

84 



• 

• ep.pAgyee 
publie  auti 

i:trenrovisionsmtmecionie.me.%mgym 

ified:Refei lididï;  

geee:::e.w.ï.yeee# 

geneemmemeggrafigmegiameeeeme 
.e00.0kiWW4le.-4444:1:geilgileeidie#:«00.4neig 
eimeseeeuea. ::imeamieweedfkaigaw.ifem 
'.44e.14:eheigglOgigelailaiHWIRUMAIMARbej-We eegoeiete-::::neee#emeemegyeMegi:04#« 

• 85 



• 

• 



C. ADVICE, WARNINGS AND SELF-CORRECTION 
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41> ADVICE, W.ARNINGS AND SELF-CORRECTION 

1. Information, Advice and Assistance 

Formal information and advice concerning the regulator's administration of the Act comes fairly 
close to previous options that we have discussed, such as education, informal visits and advisory 
opinions and compliance guidelines. It might be appropriate, given the particular regulatory 
objectives of an Act, for the regulator to be required to provide "information and advice 
pertaining to its administration and to the protection of [the public interest]...to persons and 
organizations concerned with the purposes of the Act" [Precedent C1.1]. This is an enlargement 
of the requirement suggested earlier, that the regulator regularly publish enforcement records 
and the compliance policy itself. 

Since information and advice are a two-way street, the regulator might also be expressly 
authorized to offer  corrective  advice or other remedial service on request to bring a regulatee 
into compliance with the Act [Precedent C1.2]. Advice may be the last "soft" enforcement 
practice available to regulatory departments or agencies before formal enforcement powers are 
exercised. 
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2. Warnings/Alerts 

There are four levels of enforcement response to statutory breaches by regulatees. The fust, 
in response to a minor breach, usually results in a warning by the regulator, perhaps in an 
information visit. In most cases, that is the end of the matter, particularly if public health, 
safety or security have not been endangered and if the breach was inadvertent (see Information 
Visits, supra). 

The second situation involve,s a more formal enforcement warning in which the regulatee is put 
on notice "that, if he commits a further bre.ach of a like nature, his licence may be cancelled" 
[Precedent C2.1]. The third situation uses civil or administrative proceedings against the 
regulatee; the fourth involves criminal sanctions. Formal enforcement warnings occupy a 
distinct position within a regulator's compliance and enforcement policy, and deserve separate 
consideration by policy makers and legal counsel. 
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3. Opportunity for Self-CoiTection/Voluntary Redress 

In terms of promoting 'voluntary' compliance, it would seem to make sense to statutorily 
recognize the right of a regulate,e allegedly in violation of the statute to take steps to come into 
compliance (including restitution or other redress, as applicable) within a reasonable time after 
receiving the notice of the alleged violation. In those circumstances, the violation alert, coupled 
with the corrective conduct of the regulatee, closes the enforcement action. For example, the 
1991 Environment Act (Yukon) [Prece,dent C3.1] provides for a public register of notices of non-
compliance and the withdrawal of the notice from the register "where an environmental 
protection officer is satisfied that [the subject] person...has e ffected compliance pursuant to the 
notice". 
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D. FORMAL ENFORCE1VIENT POWERS: TBE CIVIL SIDE 
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11, FORMAL ENFORCEMENT POWERS: THE CIVIL SIDE 

1. Negotiated Settlements 

Assurances of Voluntary Compliance (AVC) 

The concept of negotiated settlements or voluntary undertakings in lieu of more formal 
enforcement proceedings has been with us for a long time. In the mid-19th century, the English 
Poor Law Commissioners frequently chose to drop charges against wrongdoers in exchange for 
assurances of future compliance. Similar choice patterns are often evident in the administration 
of human rights statutes, labour legislation and occupational health and safety measures. 

Most AVC regimes have a three-step procedural approach. An enforcement authority has initial 
grounds for believing that a regulatee has contravened the statute, it can offer the regulatee an 
opportunity to give an undertaking to refrain from engaging in the acts or practices in question. 
Negotiations (usually through counsel) determine whether the regulatee will sign a suitably 
framed AVC. Depending on the circumstances of the case,  other elements may be included in 
the assurance, including redress, modification of contract forms, full performance undertakings 
and future compliance reporting obligations. 

The failure to enter into an undertaldng satisfactory to the enforcement authority or a subsequent 
breach of an undertaking will usually result in formal civil or criminal enforcement proceedings. 
Proce,edings are initiated by the regulatory agency pursuant to procedures set out in the 
legislation. Many regulatory authorities informally negotiate compliance undertakings without 
the benefit of supporting legislation (e.g. undertakings accepted by the Director of Investigation 
and Research under the Competition Act). 

Federal Legislative Framework 

The Canadian AVC examples in this Manual are all from provincial statutes, particularly 
business or trade practices statutes. There does not appe,ar to be a formal legislative framework 
at the federal level for the AVC enforcement remedy. The federal practice is complicated by 
the fact that such assurances are sometimes taken under federal statutes based exclusively on the 
criminal law power. Others are taken under statutes based on a specific constitutional head of 
federal power, in combination with the federal power respecting criminal law and procedure. 
Where the constitutional basis for federal legislation in a particular field is the criminal law 
power, does the federal regulator have authority to enter into contractual agreements to enforce 
compliance with the statute? Are the agreements a form of diversion (or official extortion) 
somehow tied to prosecutorial discretion and plea. bargaining? Are they enforceable through 
civil process for breach of contract or can a civil AVC enforcement scheme be included within 
a federal statute to sanction breaches of the agreements themselves without exceeding federal 
jurisdiction? The constitutionality of the AVC procedure is not subject to such nuances under 
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statutes based primarily on the trade and commerce power or other non-criminal federal powers 
(e.g. the Competition Act). • 
Where non-legislated undertakings are negotiated, the department or regulatory agency defers 
the enforcement proceeding by not referring the matter to the Attorney General. Once referred, 
the Attorney-General is charged with the discretionary responsibility of choosing whether to 
prosecute the matter. In effect, the assumption of the power to negotiate a civil undertaking 
amounts to the exercise of the power to not refer the matter to the Attorney General. Should 
the undertaking not be honoured, then the question of reference to the Attorney General may be 
revisited. It is interesting how the practical alternatives in the 'command and control' 
framework may condition the administrative resort to informal. AVCs or compliance 
undertakings. Unfortunately, the day-to-day administration of informal AVC systems often 
results in a loss of transparency and consistency in enforcement decisions. 

Conditions for Negotiating AVCs 

The AVC procedure avoids civil litigation and criminal prosecution by allowing the enforcement 
authority to accept a written undertaking of compliance in lieu of other proce,edings. The typical 
AVC commits the signing party to observe prescribed compliance steps. Sometimes the party 
is obliged to undertake a series of remedial and corrective steps as well, the performance of 
which will be monitored by the enforcement authority (usually through the submission of 
compliance reports by the AVC party). 

The enforcement authority must have "reason to believe" that the regulatee is not complying with 
the statute before an AVC can be considered as an enforcement option. These grounds of 
"reasonable belief' are the same as required for injunctive proceedings or other court actions. 
[Business Practices Act (Ont.), s. 17]. Most precedents do not require the regulatee to 
acknowledge or confess violation of the statutory requirements as a condition of giving an 
undertaking of future compliance: [see The Business Practices Act (Man.), s. 20(1), but cf. 
Precedent D1.2, s. 10]. However, in all cases, the regulatee must satisfy the enforcement 
authority that its actions are now in conformity with the Act before AVC negotiations will be 
entertain.ed (e.g. Business Practices Act (Ont.), s. 9(1)). 

Possible Range of Compliance Undertakings 

The remedial purpose of an AVC is to bring the regulatee into a position of full and complete 
compliance. Therefore, the cessation of any non-complying conduct is a prerequisite to 
discussions. This element is not open to negotiation. The remainder of the undertakings are 
negotiated by the parties. The guiding principle is to put the marketplac,e, the worksite, landfill, 
etc.,  into the condition that would have obtained if the regulatee had been in initial compliance. 
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Depending on the regulatory objectives, other AVC undertakings may address issues of 
restitution, corrective action (e.g. advertisements, repairs, etc.), reimbursement of investigation 
costs, new contracts, trust accounts, record keeping, public apologies, compliance reports, 
compliance education training, etc. [Precedent D1.1 and see Trade Practices Act (Nfld.), s. 
13(2)]. 

The key drafting point here is not to close off the possible scope of the compliance undertakings 
(beyond the cessation question, supra). In essence, the regulatee provides assurances to the 
regulator "in a form and containing the terms and conditions the [enforcement authority] 
determines" and the AVC "may include any or all" of the terms and conditions described 
[Precedent D1.1]. 

Enforceability of AVCs 

An AVC is a civil assurance or compliance undertaking by a regulatee to a regulator. It usually 
specifies a course of conduct and may provide for deadlines for the performance of any 
undertakings. It is not a court order. As noted above, some jurisdictions require the regulatee 
to admit specifically to its non-compliance (by an agreed statement of facts). Other AVCs 
simply commit the regulatee to a future course of conduct. The e,ommon element is that any 
violation of an undertaking may leave the regulatee open to a formal civil enforcement action 
(injunction or declaration) or criminal prosecution for the initial regulatory offence, subject to 
a due diligence defence [Precedent D1.1]. 

Public Record and Monitoring 

AVCs are formal undertakings by regulatees. The prevailing practice in provincial trade 
practices legislation is that all formal enforcement proceedings must be maintained in a public 
record. Where an enforcement authority is empowered to settle a prima facie violation, it is 
incumbent on the regulatory agency that its exercise of discretionary authority be transparent. 
Like cases must be treated similarly. Informal, unpublicized settlements are to be avoided. An 
AVC should be a public document [Precedent D1.1]. 

The AVC is a temporal document. The underlying circumstances may change. One or more 
of the assurances given may become inappropriate with the passage of time. For those and other 
reasons, AVC legislation normally provides for the undertaking party to be able to seek 
variations of the AVC, either directly from the enforcement authority or from the court 
[Precedent D1.2]. 

The enforcement authority bears the responsibility of monitoring the compliance assurances 
given by the AVC party. That responsibility is not usually stated in the legislation. Compliance 
reports must usually be filed by the AVC party with the enforcement authority. The reports 
provide the first source of information to the regulator on how the AVC is being honoured. 
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Consent Agreements and Orders 

The remedial purpose of an AVC, a consent order or a consent agreement is identical. Each 
is the result of a formal civil enforcement proce,eding. Each legal instrument commits the 
regulatees to a course of compliance-directed conduct. In each case, the formal undertakings 
are given to the regulatory agency or department in lieu of it employing other enforcement tools. 
Why then the different terminology? 

The distinction is quite simple. It rests in the fact that the enforcement instrument is legitimized 
by an order-making body, either the enforcement officer himself [Precedent D1.6] or, more 
often, a tribunal or commission which is empowered to approve a proposed settlement 
[Precedent D1.7] or is legitimized by an order jointly proposed for approval by the enforcement 
officer and the regulatee [Precedent D1.8]. In other regulatory  situations, the enforcement 
officer or the regulatory board may be expressly authorize.4 to issue a c,ompliance order, the 
terms of which have been consented to by the regulatee [Precedent D1.6]. 
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Compliance Plans 

Compliance plans are a variation of an AVC. As the name suggests, a compliane,e plan details 
the regulatee's compliance undertakings. This enforcement term is used in situations where 
compliance shortfalls have been identified by the regulator's inspectors. The regulatory scheme 
empowers an inspector to serve immediate notice of the apparent contraventions on the 
regulatee. The regulate,e is then directed to submit particulars to the inspector or the agency 
itself on how the compliance problems will be remedied. 
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• The statutory precedents anticipate that the regulatee has the knowledge and the means to prepare 
the compliance plan for submission to the regulator. Negotiations on the final terms of the plan 
may ensue but are not expressly referred to  in the available precedents [Precedents D1.11 and 
D1.12] . 
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2. Financial Assurances of Compliance 

This is really a subset of the assurance of voluntary compliance package under which 'good 
conduct' assurances are accompanied by 

"a bond or other security to [the enforcement authority], in a form and amount and containing 
terms and conditions to be determined by the [enforcement authority], guaranteeing that the 
[regulatee] wiLl comply with the Act..." [Precedent D2.1]. 

Similar provisions, which are calculated to bind the regulatee financially to the proper 
performance of a compliance undertaking, are found in environmental protection legislation 
[Precedent D2.2; also see Environment Act (Y.T.), ss. 167-169] in various industry licensing 
schemes [Precedent D2.3, s. 23] and in the area of immigration [see Immigration Act, ss.  92-
931.  
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• 	3. Alternative Dispute Resolution Options 

A good starting point for policy thinking here is the U.S. Administrative Dispute Resolution Act 
[Precedent D3.1] which cautions that dispute resolution 

• should be voluntary; 

• should supplement other agency dispute resolutdon techniques; and 

• is contraindicated in many situations. 

This Manual includes examples of statutory invitations to the two sides to a dispute to negotiate 
a mutually satisfactory settlement [Precedent D3.2]. When disputes relate to very specific 
differences, perhaps confined to a particular site or other confmed locality, legislation might 
direct disputes to be settled by the local enforcement officer [see Fisheries Act, s. 53]. The 
common factor in ADR techniques, in terms of regulatory design, is the recognition as a matter 
of compliance policy that regulatory disputes will arise, that the scheme of regulation will be 
materially affected by those disputes and that there should be an efficient and timely way to 
resolve those disputes without involving the courts. 

The options presented in this section are progressively more structured dispute resolution 
techniques to which the parties voluntarily consent. From the base to the peak of the "ADR 
pyramid" the hierarchy of techniques is: negotiation, mediation, conciliation and arbitration. 
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Negotiation 

Negotiation is the first level of the "ADR pyramid". It involve,s the self-resolution of a dispute 
by the parties in dispute without resort to a third party. In its 1989 report, "Alternative Dispute 
Resolution: A Canadian  Perspective",  the Canadian Bar Association described negotiation as 

"any form of verbal communication, direct or indirect, whereby parties to a 
conflict of interest discuss, without resort to arbitration or other judicial 
processes, the form of any joint action which they might take to manage a dispute 
between them". 

ADR-directed negotiation references are not commonly found in Canadian regulatory legislation. 
In most schemes, no provision would be made for interparty discussions directed at resolving 
disputes before they become a regulatory-based problem or issue. On the other hand, a statutory 
direction to parties that they should attempt "so far as possible... [to]...mutually work out a plan 
of proper [compliance] practices..." to govern their dealings may induce the affected private 
interests to develop their own compliance requirements in the fffst instance. [Precedent D3.2]. 
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Mediation 

111> 	The Canadian  Bar Association, in its report on alternative dispute resolution, gives the following 
working definition of mediation: 

"the intervention into a dispute or negotiation by an ac,ceptable, impartial and 
neutral third party who has no decision-making power, to assist disputing parties 
in voluntarily reaching their own mutually acceptable settlement of issues in 
dispute". 

The need for a mediation function is most pronounced when the regulatory program covers a 
range of potential conflicts between the regulatee's interests and more diffused or community 
interests. The issues in dispute are not simply enforcement questions; rather, the parties must 
be brought together to bring about a measure of 'regulatory peace' in which compliance-
supportive behaviour is maximized (given available technology and compliance costs) in terms 
of community expectations. One option is to provide for the appointment of a third party 
mediator with or without the consent of all parties. This approach is taken in Precedent D3.3 
which empowers the Minister "where the conflicting parties concur, [to] appoint an 
environmental mediator acceptable to the parties to mediate between persons involved in an 
environmental conflict". 

Another option is to give the regulatory agency the power to mediate complaints, disputes or 
other conflicts arising under the regulatory statute. Initially, this seems inconsistent with the 
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definition of mediation, which stresses that a mediator should be "an acceptable, impartial and 
neutral third party who has no decision-making power" since a regulatory agency has none of 
these attributes. Nonetheless, mediation powers are commonly extended to the enforcement or 
regulatory authority in two situations. In the first, complaints of non-complying behaviour by 
a regulatee are treated as questions of accommodation and dispute settlement rather than issues 
of investigation and enforcement by the regulatory agency. This approach has been uniformly 
followed in provincial trade practices legislation involving consumer complaint handling 
[Precedent D3.4] . In these cases the regulator is commonly faced with a large number of public 
or consumer complaints. Many of the complaints raise prima facie violations of the statute but 
many may be quite minor complaints, for which enforcement resources are neither available nor 
advisable. There is a fine line between exercising a mediation power and taking up the formal 
investigation power when that authority resides in the same person. 

In the second situation, the regulator is empowered to settle disputes (e.g. over rates by 
regulated carriers, see Precedent D3.5) where the disputing parties voluntarily refer the problem 
for resolution to the regulator. This is quite different from the appointment of fact finders by 
a Labour Relations Board to help the parties reach agreement on an issue that is in dispute [see 
Public Service Reform Act, S.C. 1992, c. 54, ss. 54.1-54.6].  

• 

• 118 



HIL.nlja era 

Conciliation 

Conciliation is virtually indistinguishable from mediation as an ADR procedure. The terms are 
used interchangeably. Under either heading, the regulatory program provides a staff expert or 
an independent third party who, with the consent of the disputants, listens to their arguments and 
attempts to guide the discussion towards a mutually acceptable resolution. Conciliation or 
mediation procedures leave  final agreement in the hands of the parties but incorporates the 
assistance of a conciliator or mediator. In the ADR pyramid, if these efforts fail, or the parties 
prefer to have a neutral person make a decision for them or to adjudicate the dispute, then the 
parties may submit the dispute to arbitration or commence litigation. 

Historically, conciliation (instead of mediation) has been used as a term of art in Canadian 
drafting practice in labour relations and human rights legislation [Precedent D3.6]. Strictly 
speaking, the parties in dispute are not required to give their consent to the appointment of a 
conciliator and neither side is bound by the actions of the conciliator, whose task is to bring the 
parties together to a mutually acceptable, self-imposed settlement of their dispute. 
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Arbitration 

Arbitration refers to a dispute resolution process in which the disputants present evidence and 
arguments to a neutral third party (other tha,n a judge) who has the power to hand down a 
binding decision, generally based on objective standards. The reference to arbitration may arise 
alter the breakdown of the negotiation or mediation. Or it might be the parties' fi rst and last 
resort to a non-court resolution of their conflict. 

Unlike mediation, arbitration provides for final, binding adjudication of a dispute between two 
or more parties whose relationship comes under the purview of the regulatory program. Both 
parties may be regulatees in the broad sense, or one might be a regulatee and the other a 
consumer, tenant or other non-regulated disputant. 

Arbitration may be elective. In such a situation, the complainants are given the right to refer 
their case to the regulatory agency [Pre,cedent D3.7] or to a third party arbitrator [Precedent 
D3.8, and see Commercial Arbitration Act, ss. 9-10]. The regulatory agency might be chosen 
where it has particular expertise and technical familiarity with the issues commonly in dispute. 
A right of review to an appeal body may also be provided for. Experience suggests that this 
type of approach be reserved for dispute resolution processes arising in regulatory programs 
where the disputants have ongoing and/or significant economic relationships with each other. 
As suggested by the U. S.  Administrative Dispute Resolution Act [Prec,edent D3.1], the regulatory 
agency may be given the right to deny the resort to arbitration where the subject-matter in 
dispute l'aises issues of precedential signific,ance beyond the two parties involved [see also 
Precedent  D3.8, s. 48(3)] . 
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Sometimes arbitration is compulsory. In recent years, particularly at the provincial level, 
regulatory statutes concerned with citizen protection measures (investors, tenants, consumers, 
etc.) have employed arbitration provisions as a required method of dispute resolution for 
complaints against regulatee firms. These statutes deem the affected transactions (giving rise 
to the dispute) to include an arbitration clause. In limited circumstances, the parties may waive 
or vary the arbitration provision [Precedent D3.9, s.13(3)]. 
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4. Administrative Orders and Remedies 

Every regulatory agency must have the necessary powers to deal quickly with actual or 
apprehended acts of non-compliance in cases where public safety is at stake or in other 
emergencies where the public could suffer serious damage. Such powers might also be resorted 
to where the non-compliance could prejudice the integrity of the regulatory program. In these 
cases, non-coercive enforcement options will have failed. The risk of real or expected harm or 
loss calls for direct regulatory intervention to curtail the continuing unlawful conduct. At a 
minimum, the regulator must be empowered to issue an activity cessation order or to apply to 
a court or other adjudicative body for a ce,ase and desist order against the activity in question. 

Every regulatory enforcement scheme incoiporates, directly or indirectly, a cessation power. 
This front-line enforcement tool very often is declared to be the first of several related 
administrative remedies. Taken together, these remedial powers appe,ar much like the list of 
compliance actions that might be included in an assurance of voluntary compliance. The 
difference here, of course, is that the regulator is directing a series of compliance steps to be 
undertaken by the regulatee; it is not a negotiation. 

In a recent Alberta environmental Bill [Precedent D4.1], the Director is given authority to issue 
an enforcement order requiring the suspension, cancellation or shutting down of an activity and 
ordering the regulatee to take specific compliance steps. This is quite similar to the B.C. 
Financial Institutions Act which empowers the enforcement authority to order a regulatee to "do 
anything that the [enforcement authority] considers to be necessary to remedy the situation" 
[Precedent D4.2]. The exercise of these powers is tied tightly to the regulator's having 
"reasonable belief' that non-complying conduct has occurred, is occurring or is expected to 
occur. 
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Cease and Des'ist Order 

Where non-complying conduct significantly impacts on health, safety, environmental well-being 
or public confidence in fmancial institutions, it is likely that the affected regulatory agency will 
be given the unilateral authority to order the cessation of the activity in question. The harm, 
actual or apprehended, must be stopped. 

The main issue for the legislative drafter is to the procedural safeguards or requirements for the 
exercise of this unilateral power. Apart from requiring that the regulator have "reasonable and 
probable grounds", the terms and conditions for the exercise of the cessation order will vary 
from case to case. Precedent D4.3 is an example of a prospective order to take effect after 21 
days, subject to court review. In Precedent D4.5, the tribunal may make an interim order on 
application by the director and notice to the parties [Also see Environmental Protection Act 
(Ont.), ss. 7-8, for det2i1ed procedural requirements re notice, written reasons, etc; for an 
excellent overall treatment, see Precedent D4.4, ss. 159-163 and 166]. 
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Feurorienterewm 

• 	Compliance Order 

A compliance order is the positive version of a cessation order, whereby the enforcement 
authority orders the regulatee to take affirmative steps to come into compliance with regulatory 
standards. It is much like an order of specific performance for immediate compliance. 
[Precedent D4.7 (order to comply within reasonable time specified in order); Precedent D4.6] 

The procedural requirements for the exercise of the discretionaxy authority to issue a compliance 
order are exactly those discussed above for a cease and desist order. 
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Other Administrative Orders 

Administrative stop orders are for serious harm situations where the first enforcement priority 
is to stop the non-complying behaviour before -further harm ensues. Administrative compliance 
orders are enforcement-directed, requiring immediate or early response from the regulatee. In 
some contravention situations, however, the enforcement authority may need ancillary remedial. 
powers. The directions and detail in remedial orders should be tailored to the regulatory 
objectives in  each case. The remedy chosen should restore the affected parties and intere,,sts, as 
closely as possible, to their positions prior to a contravention. This remedial goal might 
therefore require one or more of the following ancillary order-making powers: 
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• where the contravention is likely to cause serious damage to a fmancial institution or its 
customers, the right to order the freezing of assets, credits, funds, property, etc., 
belonging to the regulatee [Precedent D4.9] 

• where the contravention poses a danger or hazard to the health or safety of workers or 
the public, the immediate right to direct a series of steps to ensure the restoration of site 
safety, etc. This can be done either by direction to the regulatee or, if necessary, by 
substituting the regulator for the regulatee in performing the required remedial actions 
[Occupational Health and Safety Act (Ont.), s. 57; Precedent D4.101 

• the power to direct specific compliance steps to remedy regulatory contraventions through 
itemized remedial action such as product recalls, compulsory substitutions, purchase or 
deposit refunds, repairs, clean-ups and site restoration [Precedent D4.11; The 
Environment Act (Man.), s. 24(4), Environmental Protection Act (Ont.), ss. 17, 43 & 97 
and Environment Act (Y.T.), s. 160]. 

In nearly every case, these ancillary remedial powers are entrusted to the regulatory agency so 
that it can deal with fast-breaking non-compliance. An inability to respond quickly in such 
circumstances might mean that regulatee assets are dissipated, thereby ruling out the prospects 
for restitutionary relief or other redress for aggrieved members of the public. There is little 
incentive for private parties to seek restitution if the regulatee has no asses. 

Similarly, in product safety, work-site regulation and environmental protection statutes, the 
inability of the regulator to move quicldy in emergency situations could seriously impair the 
public credibility of the regulatory agency. This is why the power to issue stop orders is 
necessary, though it is best accompanied by the remedial authority to restore the adversely 
affected persons or interests to their compliance-equivalent position. In the regulatory schemes 
that we have looked at, the regulator is in the best position, in terms of effectiveness and 
efficiency, to know how to restore the compliance situation. Failure to employ these powers in 
a proper and timely manner may expose the regulator to civil liability for economic loss caused 
by the failure to intervene. 
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Licence Suspension or Revocation 

We assume here that the choice of a licensing system or scheme as the form of regulation is not 
in question. A regulator who is also a licensing authority has significant administrative leverage 
over the members of the regulated group. Licensing regulators are usually in regular contact 
with their licensees (inspections, self-monitoring reports, joint education, accreditation reviews, 
etc.). In cases of non-compliance, the licensing authority is normally empowered to review the 
status of the licence of the regulate,e in question. Many enforcement options are available to 
licensing regulators. Enforcement is tied ultimately to the threat that the regulator may move 
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against the licence (which, in most situations, means the 'right to enter or remain in business') 
as the sanction for failing to comply with the performance requirements. Actions against the 
licence could include • 
• warning in case of future breaches 

• suspension, withdrawal, cancellation or revocation, and 

• modification of licence conditions. 

It should be emphasized, however, that the courts will hold the regulator to the strictest 
performance and review requirements if the sanction sought against the non-complying regulatee 
is the cancellation or serious impairment of the operating licence. 

Warning Against Future Breaches 

This is really a more serious form of the information visit discussed e,arlier. Under this 
approach, the regulator puts the licensee on notice that the Act or the conditions of the licence 
have been breached ('reasonable cause to believe'). The licensee is warned that if a further 
breach is committed, the licence may be cancelled [Precedent C2.1]. A saving clause may be 
added directing that such a notice not be served where the regulator "is satisfied that the breach 
committed was due to inadvertence or a bona fide misunderstanding of the requirements" of the 
Act [Precedent C2.1]. 

The advantage of this approach is its direct empowerment of the regulator to issue a non-
compliance warning to licensees. This promotes transparent and consistent administration. 
Warnings are not necessarily a part of the public enforcement record unless ignored and the non-
complying conduct continues, resulting in a formal  enforcement action or proceeding. 

Licence Suspension or Cancellation 

The right of the licensing authority to suspend the license of a regulatee is usually included as 
an alternative sanction to revocation or cancellation. Suspended licensees may be required to 
take various corrective measures to come into compliance with the regulatory program as a 
condition of licence restoration. The agency may be empowered to make the regulations or rules 
governing its own exercise of the licensing sanction [Precedent D4.15] or it may be empowered 
to suspend or cancel a licence where it believes on reasonable grounds that the licensee has 
contravened the conditions of its license, the Act or any regulations or order made under the Act 
[see National Transportation Act, 1987, par. 75(1)(b)]. Legislative drafters will be fatniliar with 
the procedural requirements governing the exercise of licence suspensions or revocations (notice, 
reasons, applications for review, etc.) [see Precedent D4.14 and The Environnent Act (Man.), 
S.M. 1987-88, c. 26, ss. 19-28]. The courts will ensure that the regulator meets its duty of 
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fairness to the licensee if it suspends or cancels a licence, whether or not the regulation requires 
that the rules of procedural fairness be respected. 

The violation of another statute (federal or provincial) by a licensee may constitute grounds for 
the licensing authority to review the status of the wrongdoer's licence. It is not uncommon for 
a licence to be revoked or subjected to particular performance conditions if the licensee commits 
an act of bankruptcy or is convicted of a Criminal Code offence. The B.C. Trade Practice Act 
for example, Precedent D4.16, declares that a "deceptive or unconscionable act or practice" 
committed by a person or firm 

"in respect of a consumer transaction in carrying on [their licensed] profession, 
occupation, business, trade or other activity...may. be  a ground for suspension, 
revocation or cancellation of the registration or licence". 

Thus the breach of an omnibus consumer protection statute by a person or finn licensed under 
another statute may be brought to bear against the licensee's right to continue in the licensed 
activity. The offence raises the question of fitness and propriety attaching to the licensee's 
method of doing business and dealing with the public. It is left to the licensing authority to 
decide whether the circumstances of the particular contravention provide grounds for a licence 
review. 

Licence Modifications 

Licence modifications in this Manual refers to the legal right of the licensing authority to attach 
compliance terms and conditions to a licence. The right to maintain a licence issued under the 
regulatory program is tied to certain performance standards, bonding requirements or other 
accreditation stipulations. While the right to suspend a licence may imply the ancillary power 
to attach conditions for the restoration of a licence, it would be preferable, and may be 
necessary, to spell out that authority in the statute. Moreover, for reasons of transparency and 
consistency, the power to make modifications and the conditions for their discharge should be 
clear in the empowering legislation. 
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Administrative Monetary Penalties • The available precedents, both federal and provincial, confirm the usefuhiess of administrative 
monetary penalties as a compliance tool to complement criminal or other civil enforcement 
sanctions. 

Precedent D4.17 is an example of an AMPS regime that operates as an alternative to criminal 
prosecution. Specified regulatory violations subject to fixed monetary penalties which must be 
confirmed before an independent administrative tribunal before they become enforceable. The 
distinction between regulatory violations would be subject to monetary penalties and regulatory 
offences subject to criminal prosecution is crucial in setting up this type of regime. So are the 
constitutional and other legal constraints under which the regulatory department is operating. 
(What due process must be provided where the state imposes liability for AMPS in order to meet 
the requirements of the Charter, the Canadian Bill of Rights and the rules of natural justice? 
Does the government have the constitutional competence to establish special adjudicative 
tribunals to deal with administrative monetary penalties?) 

Administrative or regulatory fines are most commonly employed for relatively minor 
contraventions, for continufrtg contraventions that put public health or safety at serious risk, and 
for non-payment of administrative levies due under a regulatory program. 

The Relatively Minor Contravention 

Under this approach, the regulatory fine is a fast-track sanction which may be exercised against 
the regulatee who is alleged to have contravened "a designated provision" [Precedent D4.17, ss. 
7.6(2) & 7.7]. Penalty guidelines providing for a maximum fine of $10,000 for example, are 
published by the Minister or the regulatory agency. The penalty is levied by the regulator 
against the alleged wrongdoer who avoids summary prosecution on the alleged contravention by 
paying the fine. On the other hand, the regulatee may elect to put the matter to a hearing on 
its merits before a separate review body where the regulator carries the burden of proving the 
contravention. Procedural fairness, natural justice and self-incrimination issues must also be 
addressed in these provisions [Precedent D4.17, ss. 7.9(4) & (5)]. 

The Daily-Cumulative Contravention 

Where issues of risk to public safety, worker protection or environmental health arise because 
of an apparent statutory violation by a regulatee, several statutes vest substantial powers in the 
oversight agency to levy a daily penalty against the regulatee whose actions have given rise to 
the problem. The aim of the penalty power is to provide a quick-response capacity to the 
regulator. The penalty provides a significant economic disincentive to the wrongdoer against 
continuing their course of action. 
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This approach is evident in some federal U.S. environmental legislation [see Precedent D4.18 
and the American Comprehensive Environmental Resioonse, Compensation, and Liability Act of 
1980, ss. 9609(a) and (b)]. These statutes provide maximum 'civil penalties' of $25,000 per day 
per violation, including penalty assessment criteria when second or subsequent violations are 
alleged. Each approach is based on a standard notice and hearing procedure. 

Likewise, Alberta environmental legislation enables the Director to levy "an administrative 
penalty in the amount set out in the notice for each day the contravention continues". A person 
who pays the levy avoids prosecution under the statute for the contravention cited, failing which 
"the Government may recover the amount owing in respect of the penalty in an action in debt" 
[see Environmental Protection and Enhancement Act, s. 2211 

The incentive is to pay the administrative penalty quickly since the amount payable rises with 
each day that the offending conduct continues. The alternative is to face a civil action in debt 
mounted by the government for a sum not less than the cumulative administrative  penalty from 
the date of the levy or the non-compliance notice. 

The Failure to Pay a Statutoty Levy 

In this case, the person or firm who may be liable to pay an administrative levy is most often 
an employer. The regulatory program makes the employer responsible either to collect monies 
and remit them to the government or to pay into a contributory benefits scheme. Either way, 
the failure to pay the levy . or the contributions may result in a claim by the regulatory agency 
in question against the employer or firm. The regulator's claim is for immediate payment of 
monies equal to or greater than the amount unpaid or not contributed. These 'automatic' penalty 
levies are found in unemployment insurance legislation [Precedent D4.20] and workers' 
compensation legislation [Precedent D4.19]. 

A monetary penalty is a reverse collection device. In terms of additional sums owed, the penalty 
scheme may levy a multiple of benefits unlawfully received [Pre,cedent D4.20] or subject the 
non-complier to liability for covering the losses of others who have suffered by reason of their 
contravention [Precedent D4.19]. 

Incentives, Abatements and Related Factors 

Where administrative monetary penalties are used against minor contraventions or continuing 
contraventions, the regulatee will usually respond very quickly with corrective action, including 
the payment of the administrative penalty. This avoids further enforcement proceedings and 
keeps the possible penalty down. 

Another approach is to cre,ate a prospective administrative penalty which only comes into effect 
if satisfactory abatement, remedial or corrective measures are not taken by the regulatee. In fax  
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reduced on evidence of cooperation and assistance by the taxpayer [Precedent D4.22]. 
Similarly, a penalty scheme could be designed that places violation levies in a performance trust 
or good-conduct fund. Funds could then be remitted as prescribed, in whole or in part, in 
subsequent compliance periods in recognition of the regulatee's compliance record. Finally, 
administrative penalties (perhaps by another name) may be assumed voluntarily by a regulatee 
as a term or condition of a compliance agreement or as an assurance of voluntary compliance. 
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Forfeiture 

Forfeiture is mentioned here for the sake of completeness. Its utility as an administrative 
enforcement remedy is limited to those situations in which the property or other assets of the 
non-complying regulatee are in the possession of the regulator or otherwise accessible (physically 
or legally) to the regulator. Seizure may amount to forfeiture if the regulatee's title to the goods 
is completely extinguished upon seizure. For a full seizure and forfeiture scheme, see Precedent 
D4.24, ss. 110-142. 
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Performance by Regulator and Recovery of Expenses 

Where a non-complying regulatee is unable or unwilling to correct a breach of a regulatory 
standard, it may be necessary to authorize corrective measures to be taken by the regulator or 
a person acting under the regulator's direction. This is really a form of specific performance. 
The costs of the corrective measures are charged back to the defaulting regulatee or perhaps 
levied against a performance bond or other security required as a condition of licensing in that 
type of regulatory program. 

The right to take over performance should include the right "to enter and have access to any 
place or property...Rol...do such reasonable things as may be necessaxy in the circumstances" 
[Precedent D4.25, s. 36(7); see also Environmental Protection Act (Ont.), s. 99(2) and Fisheries 
Act, s. 38(6)]. The regulator should also have the right to recover the costs and expenses of the 
substitute performance "to the extent that they can be established to have been reasonably 
incurred in the circumstances" [see Fisheries Act, ss. 39 & 42 and Precedent D4.26, s. 165]. 
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Enforcement of Administrative Orders 

In the event that an administrative enforcement order has not been complied with, the question 
of an effective sanction remains. What statutory mechanisms are available to deal with an 
unpaid regulatory fme, an unhonoured stop order or a failure to pay the substitute performance 
expenses incurre.d by the regulator? 

Whatever the non-compliance, the regulatee remains in breach of the administrative enforcement 
order. In these circumstances, the legislative scheme may permit the regulator to apply to a 
named court "for an order of the Court directing that person to comply with the (civil) 
enforcement order" [see Environmental Protection and Enhancement Act (Alta..), s. 201(1), and 
Pre,cedent D4.27]. It would seem advisable, as well, to ensure that the costs incurred by the 
regulator in seeking the enforcement of the compliance order are recoverable. Once a court 
order is obtained, the regulatee is liable to contempt if he fails to comply with it. 
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5. Court Orders Sought by Regulator 

Every statute-based regulatory scheme ultimately provides for resort to the courts to enforce the 
compliance re,quirements in the empowering legislation. The power to go to the courts for 
enforcement orders usually is reserve,d to the regulatory agency and arises in one or more of the 
following enforcement situations: 

• the court has the exclusive jurisdiction to issue all civil and penal enforcement orders; 

• the regulator has limited authority to issue emergency stop or cease and desist orders of 
limited duration which, if they are to be continued, must be reviewe,d by the court; 

• in the case of non-compliance with the regulator's enforcement order, the regulator seeks 
to add the court's authority to the legal force of the original order; 

• the regulator has the option of seeking an appropriate enforcement order or remedy from 
the court, in lieu of or in addition to instituting its own administrative enforcement 
proceeding; and 

• where continued regulatee conduct endangers the public welfare, the regulator may seek 
an ex parte court order to halt the endangering conduct. In some cases, the court may 
make an order to freeze assets or confiscate property pending an open court review of 
the case at the behest of the regulator or the regulatee. 

Usually the regulator has the right of standing to seek a court enforcement order. However, 
provincial consumer and environmental protection statutes are more diversified in this respect. 
In some cases "affected" or "aggrieve,d" private parties may be given the right to seek 
declaratory and injunctive orders against non-complying regulatees. These private plaintiffs may 
also be permitted to take on a representative capacity. However, their remedial reach 
(de,clarations/injunctions/corrective advertisements/restitutionary orders) is much more litnited 
than that of plaintiffs who are empowered to sue for damages under the Class Proceeding Act, 
1992 (Ont.). 

The range of enforcement remedies available by court order wi ll  be more limited than the 
enforcement options potentially available to regulatory agencies. Courts are loathe to take on 
supervisory responsibility for the execution of complianc,e orders and, by definition, are not 
alternative dispute resolution agencies. Damages are usually reserved for civil suits maintained 
by private plaintiffs, not enforcement proceedings brought by regulators. At the same time, 
however, the precedents show a degree of flexibility and inventiveness by legislative drafters in 
developing judicial remedies for enforcement proceedings brought by regulators. 
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Compliance Order 

Two approaches are employed here. In the first, the court, on the request of the regulator, may 
issue a compliance order prompted by specifically defined non-complying behaviour by the 
regulatee. The compliance order speaks to these specified circumstances in directing how the 
violation is to be cured, most often through the immediate cessation of the non-complying 
conduct and other corrective action [see Competition Act, s. 32]. 

In the second approach, the regulator is empowered to seek one or more enforcement orders 
where it is of the opinion that the regulatee is not complying with the statute in one or more 
respects. For example, in several provincial trade practices statutes, the Director may seek, in 
the same proce,eding, a declaration, an injunction, a restitutionary order (in favour of those 
consumers whose funds are being held by the wrongdoer), a freeze order on assets, the 
appointment of a receiver, trustee or receiver-manager, a corrective advertising order or an order 
for the payment of all or a portion of the Director's inves tigation costs [see Trade Practice Act 
(B.C.), s. 18; and Trade Practices Act (Nfld.), ss.15 & 17-18]. 

On the other hand, the new Environment Act (Y.T.) represents a drafting approach which sets 
out the general judicial remedies (injunction, declaration, damages, costs or "such other remedy 
that the Supreme Court considers just"). Then it lists the specific compliance orders (in addition 
to or in lieu of these remedies) that are tailored to the statutory scheme in question, such as 
requiring the defendant "to establish and maintain a monitoring and reporting system" or "to 
prepare a plan for...compliance". 

In most cases, only the regulator has standing to seek judicial enforcement of the compliance 
requirements set out in the statute or the regulations [see Securities Act (Alta.), s. 164]. More 
recently, however, in some provincial and territorial enactments, the right of standing in civil 
enforcement proceedings has been extended to private plaintiffs. The private enforcer may be 
"any other person whether or not that person has a special, or any, interest under this Act..." 
[see Trade Practices Act (Nfld.), s. 18(1)]. Under the Environment Act (Y.T.), the criteria are 
even broader. They include any person resident in the Yukon who has reasonable grounds to 
believe that the environment will be impaired or that the government is not adequately protecting 
it [Precedent D6.2, s. 8(1)]. 

Where the right to maintain a civil enforcement proceeding is given to a person other than the 
regulator, the private plaintiff is usually required to give notice of their action to the regulator. 
The regulator may then "on application to the court, intervene in the action as a party, on the 
terms and conditions the court considers just" [see Trade Practice Act (B.C.), s. 21(2)]. A 
related issue, to be addressed below, is whether a private plaintiff should be subjected to 
separate security for costs in any proceeding for an interim or interlocutory injunction. 

There are several reasons for giving private plaintiffs standing to seek judicial enforcement of 
compliance orders. One is to shift enforcement costs to the most affected private interests, such 
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as competitors, trade associations and non-govemmental organizations; another is to provide an 
enforcement competitor to keep the regulator on its toes, particularly where there is a danger 
that the regulator might be "captured" by the regulated industry. The limited Canadian 
experience with these provisions suggests that their bark is worse than their bite. The provisions 
are infrequently used, often because the threat of an action is sufficient to prompt a regulatory 
response. Also, enforcement litigation in superior courts is expensive and requires well-briefed 
counsel. It is fair to say that the private right of standing is given in those statutory schemes 
where private and public remedies have been thoughtfully integrated as a c,ore part of the 
compliance and enforcement policy. 

Injunctive Relief (Permanent and Intdim) 

Injunctive relief is a standard element in any legislative scheme that relies on court orders for 
enforcement. This is the judicial version of the administrative cease and desist or stop orders. 
Four design issues are raised: the right of standing, the several kinds of injunctions available, 
security for costs, and the proof required of the plaintiff to obtain this highly discretionary 
judicial remedy. 
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Our preceding discussion on the right of standing obtains here. The traditional approach, 
typified by s. 135 of the Canadian Environmental Protection Act, empowers the Minister to 
apply to a court of competent jurisdiction for an injunction to order any person • 

"a) to refrain from doing any act or thing that it appears to the court may constitute or 
be directed towards the commission of an offence under this Act; or 

b) to do any act or thing that it appears to the court may prevent the commission of an 
offence under this Act." 

Where a named official administers a regulatory scheme, it is quite common, in light of the 
seriousness of a court injunction, that the Minister provide written approval for the 
commencement of the enforcement proceeding. The official is expected to have "re,asonable and 
probable grounds" for believing that the Act has been contravened and that an injunction is the 
most appropriate judicial remedy in the circumstances [Precedent D5.4]. 

By its nature, an application for an interim injunctdon is brought on an emergency basis. The 
application is frequently ex parte, seeking the immediate cessation of non-complying conduct 
which, if continued, would allegedly cause irreparable harm to statutorily protected interests. 
The proceeding is based on affidavit evidence and stops well short of inquiring into the full 
merits of the case. This is reserved for the permanent injunction hearing or other enforcement 
proceedings. Under the law of equitable remedies (supported by the Rules of Civil Procedure), 
the parties seeking an interim or interlocutory injunction must normally give security for costs, 
post a bond or give an undertaking as to damages as a condition of their seeking the remedy. 
Where the plaintiff is the regulator or the responsible Minister however, the empowering 
legislation may explicitly exempt the government plaintiff from any obligation to post security 
[Precedent D5.6]. This exemption has also been extended to private plaintiffs, regardless of the 
remedy asked for, provided that they satisfy the right of standing requirements [Precedent D6.8, 
ss. 18(6) & 19(b)]. The re,asoning here is that the security for costs exemption strikes down an 
economic barrier to private enforcement. The drafter may opt for this approach or leave the 
issue to the court's discretion in the particular circumstances. 

What is the measure of proof required of the public or private plaintiff for an injunction against 
a regulatee? Our remarks here apply to the interim injunction where allegedly non-complying 
conduct is sought to be stopped before a review on the merits will be heard. The normal 
standard of proof required of the plaintiff is to establish that "irreparable harm" will be done to 
the regulatory scheme and/or designated interests that are to be protected by the statute if the 
interim injunction is not granted. The Canadian experience on this point is varied. There are 
three approaches to setting the standards of proof: 

• public protection priority - The court is directed explicitly to give "greater weight, 
importance and the balance of convenience to the protection of [designated interests] than 
to the carrying on of business of [the regulatee]" . Moreover, the applicant is not 
required to establish that irreparable harm would result if the interim injunction were not 
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granted [Precedent D6.8, s. 19(a) and (c)]. 

• the only adequate remedy - The interim injunction prevents the incipient violation 
because there is no other adequate remedy available under the statute to avoid obvious 
harm or injury to the designated interests [Precedent D5.7, s. 33]. 

• the supplementary remedy - Some federal and provincial legislation expressly states that 
an action to enjoin by the regulator (or the Attorney General) is not prejudiced by the 
fact that prosecution proceedings have already been separately instituted [see Fisheries 
Act, s. 41(4)]. A recent Ontario statute simply declares that the Minister or "any person 
who c,omplains of injury" may ask the Court for an order prohibiting continuation or 
prohibition "despite any other remedy or any penalty" [see Discriminatory Business 
Practices Act, s. 11]. The Quebec Consumer Protection Act takes a much more 
restrictive approach to this issue. It provides that the regulator may only Wing an 
application for an interlocutory injunction after the prosecution for "repeated offences" 
has been instituted. If granted, the injunction stays in place until the fmal judgment in 
the penal proceeding [Precedent D5.6]. 

Strict conditions understan.dably govern the issuance of interim injunctions granted at ex parte 
h.earings where only the regulator is represented. Two federal examples are s. 135 of the 
Canadian Environmental Protection Act and s. 33 of the Competition Act [Precedent D5.7]. 

• 



inça  

»Mail 
Meieej 

• 171 



ieeieg:::u*:::gmnxetxeeàien.t4 
'fâeepwiiiii:etplitulingmerepe 

auffeide 

:âàbgiàeâ 

stltaseeti 

ie.16idde:  

UflC 1Qfl1SU1 

11) subjeet t° sabeection 0)= shal meneekeppee) 

172 • 



• 

«a« 

• 173 



Declaration 

Declarations or declaratory judgments are rulings by the court that an act or practice engaged 
in or about to be engaged in by a regulatee violates the statute in question [Precedent D5.9, s. 
9(a)(1)]. The remedy speaks to a judicial fmding of statutory violation that usually precedes the 
granting of a follow-up remedy, most often an injunction restraining the regulatee from 
continuing or repeating the prohibited act or practice. 

Declarations obtained by the regulator from the courts add to the interpretative jurisprudence of 
the governing legislation. 
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Damages 

An order for damages arising from a breach of a regulatory standard by a regulatee is not 
usually available to the regulator-plaintiff. In some jurisdictions in the *U.S. and in some 
Canadian provinces, the regulator may maintain a representative action on behalf of consumers 
or affected private interests [Precedent D5.9, s. 9(a)(3) or by way of substitute proceedings 
maintained by the regulator in the name of private plaintiffs [Precedent D6.16, s.24]. Damages 
may also be recoverable by a private plaintiff who is given the statutory right of taking an 
enforcement proce-eding [Precedent D5.12, ss.9(1) & 12(1) or a right of action for damages 
arising out of unlawful conduct by the regulatee [Precedent D6.16, s.22]. 

Representative actions are discussed in greater detail below (see "Substitute Enforcement 
Proceedings"). 
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Order for Seizure or Forfeiture 

Court orders for seizure or forfeiture and related remedies are important parts of the legislative 
design in at least three enforcement situations: 

• security for enforcement costs - providing for a court-ordered seizure and detention of 
the regulatee's property as security for the payment of statutory charges or penalties 
unpaid to date by the regulatee [Precedent D5.13]. 
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• the removal of non-complying goods from the market - allowing for a forfeiture order 

11) 	
from a court on application by an inspe,ctor [Precedent D5.14]. 

• seizure of goods to prevent dissipation against creditors, owners or other claimants - 
allowing for seizure, receiver or trustee appointment, etc., to preserve assets in situations 
where the regulator believes, on reasonable and probable grounds, that a regulatee has 
contravened the Act and that the property must be protected pending the completion of 
a full investigation [see Trade Practice Act (B.C.), ss. 14-15]. 

The feature common to these approaches is that the enforc,ement authority must make the 
application to a court and satisfy the court that all  statutory requirements for the exercise of the 
discretionary order by the court have been met. 

• 



6. Private Enforcement Proceedings 

Authorizing private plaintiffs to enforce regulatory legislation is becoming more common in 
Canada, particularly in provincial trade practices and environmental protection statutes. The 
statute may authorize the private individual to initiate a variety of enforcement proceedings 
ranging from the statutory right to ask the enforcement authority to undertake an investigation 
to the maintenance of a private action to enjoin unlawful conduct. The inclusion of private 
enforcement remedies is always in addition to those provided to the regulator, the responsible 
Minister or the Attorney General. 

The longest standing precedent is found in the federal. Competition Act which, in its original 
form around 1912, provided a mechanism for any six adult persons resident in Canada to apply 
to the Director "for an inquiry" into an apparent contravention of the Act [see Competition Act, 
s.9(1) for current version]. From this useful but rather minor access provision, one may move 
to the Environmental Bill of Rights, 1993, (Ont.), c. 28 (1993), ss. 83-102 [Precedent D6.3]. 
It incorporates the following enfore,ement tools to provide "reasonable and affordable methods 
of empowering the public to help government to meet its [enforcement] responsibi lity": 

• the creation of a duty to protect public resources 

• an expanded civil cause of action for environmental harm 

• an expanded right of standing for environmental. claims 

• expanded provisions for judicial review of government action, and 

• exemption of certain types of environmental harm from any ultimate limitation. 

The statutory right of citizens to compel investigations provides a convenient and low-risk 
incentive for private monitoring of regulated conduct by consumers, interest groups and 
competitors. There is little pressing evidence that the right to call for an inquiry impairs or 
interferes with the regulator's exercise of its discretionary enforcement authority. 

A second access point for private enforcement is the right to maintain a civil enforcement action 
on behalf of an aggrieved private plaintiff or class of persons recognized in the statute as a 
representative group. The private action stands on its own, quite apart from any public 
enforcement proceeding. Our discussion at this point concentrates solely on the statutory 
recognition of civil enforcement actions in the courts by private plaintiffs. Private prosecutions 
and class actions are beyond the scope of our inquiry here. The design of private enforcement 
rights raises several familiar issues, including the right of standing, notification to the regulator, 
permissible remedies and the connection to separate public enforcement proceedings. 

• 

• 
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Application for Investigation 

The standard formula found in several federal and provincial statutes permits any two, four or 
six persons (the numbers vary) resident in the jurisdiction to ask the enforcement authority to 
investigate an apparent contravention of the regulatory statute. The evidentiary requirements of 
their complaint or application range from statutory declarations and "a concise statement of the 
evidence supporting their opinion" [Competition Act, s. 9 and Precedent D6.4, ss. 108-109] to 
a simple complaint in writing [The Trade Practices Inquiry Act (Man.), s. 2]. 

The call for an investigation compels the regulator or enforcement authority to begin an 
investigation. A duty to report to the complainant on the results of the inquiry may be written 
into the empowering legislation. However, both legislative and judicial precedent clearly 
confirm that the regulator is expected to investigate all alleged contraventions in an objective and 
prudent manner. The regulator must also respect all requirements of confidentiality imposed by 
the statute. 

On the other hand, a pro-active compliance and enforcement policy which supports private 
enforcement initiatives may codify how a regulator is to handle serious contravention complaints 
by members of the public. This is certainly the approach taken in the Environmental Bill of 
Rights, 1993 (Ont.) [Precedent  1)6.5]. The statute requires the Minister, on reference from the 
Environmental Commissioner, to investigate the documented complaint unless 

"(a) the application is frivolous or vexatious; 

(b) the alleged contravention is not serious enough to warrant an investigation; or 
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(c) the alleged contravention is not likely to cause harm to the environment." 

Time limits are set up for activating and completing an investigation. The Minister, within 30 
days after completing an investigation, "must give written notice of the outcome of the 
investigation" and "what action, if any, the Minister has taken or proposes to take as a result 
of the investigation". For a similar precedent, see the Environment Act (Y.T.), ss. 14-18. 
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Action for Injunctive Relief 

Our discussion of the injunctive remedy bears repeating here (see supra "Court Orders Sought 
by Regulator"). Exactly the same issues must be canvassed - the right of standing, evidentiary 
requirements ("irreparable harm") and the balance of convenience test, security for costs and the 
framing of the remedy as a separate or connected enforcement tool. 

In consumer protection legislation, the right to maintain an injunctive action is usually broadly 
framed [Precedent D6.1, s. 23; see also Trade Practices Act, R.S Nfld 1990, c. T-7, s. 14]. 
An Alberta consumer protection statute expressly extends the right to non-profit consumer 
organizations [Unfair Trade Practices Act, R.S.A. 1980, c. U-3, s. 15]. A more restrictive 
approach is to  confine the right to bring an injunctive proceeding to a person "who suffers or 
is about to suffer loss or damage as a result of conduct that is contrary" to the Act [Precedent 
D6.6]. 

As we have seen above, the Environmental Bill of Rights, 1993, (Ont.), ss. 84, 93(1)(a) 
[Precedent D6.3] provides an integrated approach to designing the private remedy, as follows: 

• any resident of the province may bring an action in the court where an imminent 
contravention will cause significant harm to a public resource; 

• an action may not be brought in respect of an actual contravention by a private plaintiff 
unless the person has already asked for an investigation by the minister and the Minister 
is not carrying out the requirements of the Act; 

• the private plaintiff bears the onus of proving the contravention "on a balance of 
probabilities"; and 

• any right of private action otherwise available is not affected by the exercise of this right 
of action. 

• 

192 • 



.1n

1 

 

93  

affleteakeleeeàimemaeietee:::dfigegyee.egetii 
ereeeeortfeeemieteixequireco.nnfliee.ewiWtiew:4utxlitÀ 

ittiieftiyfat.fichientie«Seemineiïffl:::«0»difigëiïtiÈprosecui ji 

It should be noted that the remedies available under this provision include an injunction, specific 
performance ("restoration plan") and declaratory relief, but not damages. • 
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Action for Declaration 

See the discussion above, "Court Orders Sought by Regulator". [Also see Precedents D5.5, s. 
18, Environment Act, S.Y.T. 1991, s. 49(1) and D6.8, s. 18] 

Action for Damages 

The initial question for the policymaker and legal counsel is whether to create a statutory action 
for damages or simply to expand the rule of standing at common law. The latter approach is 
exemplified by the Environmental Bill of Rights, 1993, (Ont.) [Precedent D6.121: 

"No person who has suffered or may suffer a direct economic loss or direct 
personal injury as a result of a public nuisance that caused harm to the 
environment shall be barred from bringing an action in respect of the loss only 
because the person has suffered or may suffer direct economic loss or direct 
personal injury of the same kind or to the saine degree as other persons." 

A feature common to either approach is the inclusion of a "no derogation" provision which 
expressly states that the Act "does not restrict, limit or derogate from the rights of a [plaintiff] 
under any other law" [se,e Trade Practice Act (B.C.), s. 29]. 

The creation of a statutory right to sue for damages is tied directly to the proof of loss or 
damage. The damage arises from conduct of the regulatee that is contrary to the Act or 
regulations [Precedent D6.6, s. 136] or the regulatee's failure to comply with a court or tribunal 
niling directly affecting the private plaintiff [see Competition Act, s. 11]. The costs and 
complexity of mounting civil proceedings in environmental and competition law situations are 
recognized in the right of the court to award additional compensation to the successful private 
plaintiff for the costs of investigation and of the proceedings [Precedent D6.6, s. 136(1); see 
Competition Act, s. 36]. 

In addition, where the regulatee's conduct has already been the subject of a successful 
prosecution, the record of proceedings, including the evidence given in the criminal proceedings, 
will be sufficient proof of the damages claimed by the private plaintiff [se-e Competition Act, s. 
36(2)]. Under this type of provision, a would-be private plaintiff must await the results of the 
prosecution against the regulatee in order to use the evidence accepted in the criminal proceeding 
in a civil claim for damages. In practice, however, the Competition Act has prompted regulatees 
to negotiate compliance undertakings or consent orders with the Director of Investigation and 
Research rather than proceed to a criminal trial. The result may well satisfy the immediate 
compliance objectives of the Director, but it dispenses with the evidentiary record sought by the 
would-be private plaintiff because the criminal proceedings are avoided. • 195 



Another factor working against the likelihood of civil damage actions under a regulatory statute 
like the Competition Act is that the extent of individual loss or damage suffered by a potential 
private plaintiff may be relatively small compared to the full costs of litigation to recover 
compensation. In Ontario, the Class Proceedings Act, 1992 may make certain existing claims 
more viable, including actions for civil damages under the Competition Act (e.g. bid rigging, 
conspiracy and misleading advertising) by a class of either consumers or competitors. Certainly 
this prediction has been made in respect to existing small claims that may be aggregated under 
the statute into large environmental and toxic tort actions or product liability actions. If this 
analysis is correct, the new Ontario statute will add a significant remedial sidewind to both 
Ontario and federal civil enforcement regimes. 

The right of a court to award damages to a private plaintiff has been extended in a few cases to 
include punitive or exemplary damages, where the regulatee's conduct has been particularly 
egregious. It may be argued that this is inherent in the court's remedial powers, making the 
provision unnecessary. The point, however, is far from certain and the precedents prefer to 
underline the scope of damages recoverable [see Business Practices Act (Ont.), s. 4 and 
Precedent D6.9]. 

In some regulatory schemes, there may be a specific loss that ought to be separately identi fied 
as recoverable where it is attributable to statutory contraventions. The clearest example of this 
approach is found in the federal Fisheries Act, s. 42(3). It makes polluters of fishing grounds 
absolutely liable for the "loss of income" suffered by fishers. Where there is a contractual 
relationship between the private plaintiff and the regulatee whose contravention of the statute has 
brought harm or loss to the plaintiff, then the remedy of rescission (if possible) is added to the 
right to claim damages [Precedent D6.16, s. 22]. 

• 

• 
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Other Court Orders 

Under this heading, the drafting approaches may be characterized in three ways: 

• the basket clause - where the court is enabled to make "any other order, including an 
order as to costs, that the court c,onsiders appropriate" [Environment Act, S.Y.T. 1991, 
s. 49(1)(d)]; 

• statutory-specific performance - an approach taken in recently enacted environmental 
legislation whereby (for example) detailed restoration plans are to be prepared and 
performed by the wrongdoer, subject to monitoring and reporting requirements [see 
Envi  ronment  Act, S.Y.T. 1991, s. 12(2) and Envi  ronment  Act, S.Y.T. 1991, s. 49(1)(b)]; 
and 

• contract protection - where the unlawfid act or practice of the regulatee has induced the 
citizen plaintiff into a contract, the contract is rendered unenforceable by the regulatee, 
providing the consumer with the remedies of rescission, restitution and damages, as may 
be appropriate in the circumstances [see Consumer Protection Act (Que.), ss. 271-272 
and Trade Practice Act (B.C.), ss. 4(3) & 22]. 

The important point here is to tailor the array of court remedies to particular compliance 
objectives, where private plaintiffs are seeking relief or other compensation against firms that 
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are not complying with the governing legislation. There is a clear congruity between public and 
private remedies in those statutes in which compliance planning has been practise,d at the front-
end of the drafting pror-ess. 

For examples of additional court orders, see the Precedents listed under "Private Enforœment 
Proceedings", above [Precedent D6.1 offers examples of an order for rescission of contact (s. 
23(2)(b), and specific performance (s. 23(2)(e)); Precedent D6.2 contains various remedies 
including orders to the defendant to monitor and report on their activities, to restore the 
environment, to take preventive measures, to provide financial assurances of conduct or to 
prepare a compliance plan and orders suspending or cancelling the defendant's permit (s. 12(2)); 
for a court order for parties to negotiate a restoration plan, see Environrnent Act, S.Y.T. 1991, 
ss. 49(1)(b) and 50-54]. 

Relief On Criminal Conviction 

As seen above, the Competition Act allows private plaintiffs to use the record of conviction as 
full proof to support a damages action against a guilty regulate,e. An alternative found in both 
federal and provincial legislation is to let the criminal court, at the time of conviction, order the 
regulatee to pay the person who has suffere,d loss or damage by reason of the regulatee's 
unlawful conduct. This sanction is in addition to any fme levied against the guilty individual 
or firm. 

This approach is most likely to be successful where the complainant's evidence speaks directly 
to the loss or damage incurred and was principally relied on by the prosecutor in the successful 
proceeding against the regulatee. The remedy is only appropriate in cases where fmancial 
compensation is the most appropriate remedy and where there is no dispute over the quantum 
of the loss or damage. Criminal courts refuse to become civil courts in disguise, especially 
since an unrealized compensation order may usually be filed in the civil court as if it were a civil 
order in the first instance [Precedents D6.14, s. 131 and D1.1, s. 25.1]. 
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Relationship to Other Enforcement Proceedings 

The interrelationships among the various types of enforcement provisions in a particular sta.tute 
are complex, and are the proper subject for detailed analysis in a department's or agency's 
compliance and enforcement policy. From a legal point of view, careful consideration should 
be given to spelling out the relationship between civil and criminal processes in the statute itself. 
You may also wish to consider adding a "no derogation" provision similar to the one in the 
Canadian Environmental Protection Act [Precedent D6.151. 
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7. Substitute Enforcement Proceedings 

Right of Intervention 

If a regulatory statute provides for private enforcement proceedings (declaratory and injunctive 
relief), the regulator will have an interest in the conduct and outcome of those proceedings. The 
regulator will want to know their possible effect on its own enforcement priorities and how the 
courts interpret the host legislation. A private proceeding could involve a defendant firm 
currently under investigation by the regulator. Or the pattern of conduct under review might 
make the proceeding a test case whose outcome is of crucial importance to the affected industry 
group. In either situation, the regulator will have a substantial interest in the civil action. 

From a compliance policy point of view, the goal is not to bar the right to take a private civil 
action. That would simply restore the monopoly of civil enforcement to the regulator. The 
better approach is to give the regulator a clear right to be a party to such proceedings. 

Quebec and British Columbia have taken different approaches to a regulator's right of 
intervention. In the Consumer Protection Act (Que.) [Precedent D7.1], the enforcement 
authority ["President"] "may intervene, of right, at any time before the judgment" in any action 
relating to any statute or regulation under the supervision of the Consumer Protection Office. 
The British Columbia approach in s. 21 of its Trade Practice Act is more restricted. The 
Director "may, on application to the court, intervene in the action as a party, on the terms and 
conditions the court considers just". The defmition of "action" is any private suit for a 
declaration or injunction (or both) brought by "any...person whether or not that person has a 
special, or any, interest under [the] Act...". The private plaintiff must notify the Director of 
their suit by providing the Director with a copy of the writ of summons. Interestingly, the 
court, if it wishes, may proceed with the action even if the Director has not been notified. 

The right of intervention gives the enforcement authority the opportunity, subject to the direction 
of the court, to participate as a party in the private enforcement proceeding. The private 
plaintiff remains in charge of the proceeding and is not replaced by the enforcement authority. 
The procedure recognizes the regulator's legitimate interest in the case due to its responsibilities 
for ongoing public enforcement, and the possible influence of the case on judicial interpretation 
of the governing statute. Experience suggests that the right of intervention is sparingly exercised 
and is reserved for very contentious or obvious test cases. 

The right of the regulator to rec,eive notice of any private injunctive or declaratory enforcement 
proceeding allows the regulator to keep abreast of enforcement initiatives being undertaken by 
private actors. It should be noted that the duty to notify does not usually apply in proceedings 
based on a contractual relationship between the private plaintiff and the defendant regulatee, or 
where the claim is based on loss or damage allegedly attributable to an act or practice in 
contravention of regulatory standards. This ldnd of case is characterized as a contractual dispute 
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and is lef-t to be decided between the parties. The regulator may well be interested in the 
arguments and the outcome, but the proceeding is not seen in the same public' interest terms as 
an injunctive/declaratory proceeding (where the plaintiff may well be a consumer organization 
or other representative person). 

The Right to Take Over Private Enforcement Proceedings 

There may be considerable merit in providing for a procedure to allow the regulator (the 
Director or other enforcement authority) to take over a private enforcement proceeding with the 
consent of the plaintiff. Substitute actions are integral parts of the enforcement options available 
to trade practice Directors in several provinces, including Manitoba, Alberta and British 
Columbia [see The Business Practices Act (Man.) s. 24; Precedent D7.2; and Trade Practice Act 
(B.C.), s. 24]. 

The right to take substitute proceedings is very carefully framed. In the B.C. Trade Practice 
Act, the Director must be satisfied that the consumer has a cause of action, a defence, grounds 
for setting aside a default judgment or grounds for an appeal or to contest an appeal. The case 
must be "in the public interest" and can only be taken over with the "irrevocable written consent 
of the consumer and the separate written consent of the Minister". The "public interest" 
rationale is defined in these terms: 

• 

"...with a view to enforcing or protecting the rights of the consumer respecting 
a contravention or suspe,cted contravention of those rights or of any enactment or 
law relating to the protection or interests of consumers." 

In practice, the B.C. provision has been use,d in the following situations: 

• to press the claim of a particularly meritorious plaintiff to get a court ruling that will not 
only help the particular plaintiff but other similarly situated potential plaintiffs, and 

• to inject a greater parity of litigation resources into cases where a meritorious consumer 
is defending an action or appealing (or contesting an appeal) where they lack the 
resources and the outcome of the case could have important consequences for consumer 
interests generally. 

In the U.S., the enforcement authority may be given additional rights to take over class action 
proceedings [Precedent D5.9, ss.9(a)(3) & (b)]. The closest Canadian parallel is the right of the 
Dire,ctor under the (B.C.) Trade Practice Act 03.C.) [Precedent D6.8, s. 18(4)] to ask the court 
to order restitution "to any person" whose "money or property" had been acquired "by reason 
of a de,ceptive or unconscionable act or practice by the supplier" defendant. Indeed, the right 
to seek the restitutionary remedy is also available to any private plaintiff who took the injunctive 
or declaratory proceeding. 
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E. TICKETING SCHEIVIES 
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TICKETING SCHEMES 

1. The Contraventions Act: 

The Contraventions Act creates a ticketing scheme for minor federal offences. Mirroring other 
provincial offence schemes, the Act creates a new tool for enforcement authorities that 
complements the present Criminal Code sanction. The Act allows an enforcement authority to 
issue a ticket instead of charging an offender under the Criminal Code. 

The Contraventions Act is included in this Manual because it attempts to distinguish between 
criminal offences and regulatory offences; the Act creates a scheme that deals with minor federal 
offences in a less intrusive and less costly way than Criminal Code prosecution. It is designed 
to remove a large number of minor offences from the courts by encouraging offenders to plead 
guilty and pay a fine. An offender does not have to appear in court at all if they pay the fine 
set out in the ticket. 

An offender may dispute a ticket by appearing in court to ask for time to pay the fine, to ask 
the court to reduce the fine, to ask the court to return any seized goods or to plead not guilty. 
An enforcement authority need not attend court unless an offender pleads not guilty and a trial 
is held. 

•
Whether the offender pleads guilty or not guilty, there is no criminal record involved. 

If the offender ignores the ticket, the offender can be convicted without appearing in court. If 
the offender does not pay, the enforcement authority can try to collect the fine in several. ways: 

• by fi ling the conviction in a civil court and collecting the debt by any civil action that is 
available, such as garnishment proceedings 

• by suspending or refusing to issue any related licence or permit it has the power to issue 
or suspend, or 

• by arrest and imprisonment. 

The Contraventions Act has received royal assent but is not yet in force. 
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