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1. PROBLEMS AND PROPOSALS

A, Introduction

The Federal Law Reform Commission "has, almost

since its inception, made an on-going study of pre~trial.

criminal .procedure. From that study two conclusions have

emerged. Firstly, procedures from arrest to- trial are.

among the most important yet problematic . -in - the .criminal
law., ASecondly, it is not an area in-which it 1is ~easy to

make sound recommendations for reform.

Pre-trial procedures are important.. beCQUSe _they-

consume a majorrportion,of-the reSources.allocated to. the

criminal,process and because they affect so many different.

people in so many different fwéys.,. Police, prosecutors,
defence counsel, accused, witnesses and the publi¢ . gener-

ally all have important interests.in the rules aﬁd practice

govérning what héppens'before trial. The area_‘is prob-

lematic because of the increasing 'and often justified
criticisms that present procedures are not  as fair, effec-

tive or efficient as they should .be.

.Although‘the'problems ére,-generally' recognized,

their solution is not. In part this is due to the vastness




and diversity of our country. Size imposes a difficult

~logistical dimension to any proposed reform; diversity of
practice manifests itself dramatically in théf_radically
different attiﬁudes and approaéhes taken _jtq;' similar
situations thréughout the ¢ountry,‘ In the result,- urban
solutions become rural probléms and vice Versaéﬂ ;Whaf is
considered radical innovation in one part~of“thé:country is
accepted. as commonplace somewhere else., - In ﬁart, the
difficulties are due to the constitutional -division of
power between the. federal'vand provincial goyérnments?
Questions of jurisdiction'have tended to distract”from the
substantive prdbléms, At times we ‘become preoééupied with
who should beldble“to dovsbmething rather than,‘with~‘what
should be dbne;v;The difficulty in searching fof?é so1ution
is partly due to a dearth of reliable statistics §n'current

practice. What iﬁformation we do have is spotty, often

contradictory and impressionistic,'and from it a ‘fuzzy and

troubled picture can be drawn,

[t has become apparent that reform of‘lpré~trial
procedures will ‘have to  come - from many sourceé ~and be
predicated on 'the co-operation' of the various groups

involved. It is'also apparent that the - reform cannot be

\. - - - ‘- .'- &‘- _
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introduced hastily and, .when introduced, will require much

consultation and experimentation.

Bearing these-factors  in’ mind,  ‘we are: making
recommendations which ~we hope  will —assist - readers to
explore the  various probléms, and themselves - propose

solutions for improving the system. -

Accordihgly; this paper focuses ;atténtion_~on
aréaS'of‘concerhAand»interest in %pre?triala.criminal. pro-
cédure; it.ideﬁtifies sté of the piobléms, aﬁd@}examines ‘
their-apparent:cépse; fIt-then,mékes a teﬁtativé;:fecommen-’
dationffqr théif,remedyg ‘_Recommendations~,are faisou,made
regarding. details of implementation bééause, in- examining
problems and making recommendations for change,'the ‘method-
by ‘which that dhaﬁge‘will-be,implemehtedfmay” haié_fé ‘pro-
found effect on the success or failure :of' the . ultimate
product. In-shgff, thgn, this modél is at‘this 'stage put
forth as a. vehicle to assist study and‘discussidn_‘on;'this
subject at-the Working Conference. - FollpWingc,fhe Wofking
Conference the demmiSSion‘.SHOuld be in - a position - to
present recommendations:which represent what . should --. and

can -- ‘be accomplished., '




B. Concerns About Pre-trial Procedure

Criminal procedure, in providing +the - rules and
practices for guiding a criminal case from initial_investi—
gation through,the trial process, reconcilesior"éf;empts to

.reconcile the competing needs of effective law enforcement

-and ‘individual liberty in an adversarial setting. - It : was

not, however, Structured'to-guide a criminal charge through

the system in the most fair and efféctive'manneréerhe time
and resources allocated -to the pfeliminary,:'non—trial
stages of a proéedution are considerableAand largély deter-~
mine the conduct of the police, prosecufibn dndf.defence

prior to trial. ~The vast majority of -criminal: cases are

disposed of without trial. The conduct of those cases which

do go to trial is considerably influenced by = what - occurs
prior to trial.  In ‘sum, in terms of ‘time, resqufces and
substantive effect on the criminal justice . system, pre-

trial procedures are of key importance.

In this area of procedureiimany -cbncerns are
raised.” We héar_of‘the jurbr who sits . through .days of
tedious testimony séYing to -himself '"surely these guys are
not arguing. about all of this, there must be - some common

ground". We hear of the disgruntied witness  who sits
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~around court all day and is never called (nor advised why

not), or is called to give evidence on a limited point, say

the ownership of his car, so that he wonders about a system

that is so inflexible in the evidence it requires;‘ We hear

of counsel who put their casé together at the last moment,

ill-prepared fdf-trial}_ There are.many complaints and many-

symptoms. Let us look at perhaps the most telling symptom

before examining some of the problems . and complaints.

“The most telling weakness in the operation of our

criminal justice syétem is' :the feeling of "~ discord in-

society itself; there seems to be - a general feeling in-

society that the law 1is' not effective. -in dealing with

crime, that potentially dangerous criminals are ©permitted-

to‘femain at 1af§e and that‘thqse who are apprehended . are
unlikely to be brought to justice in the full sense of the
word. The common saying "aigood‘lawyer will get him off",
is 1055 a plaudit to the professional acumen - of. lawyers
than a condemnatidn of a system . of.'jusﬁice seenf by the
public to be SQ'full of technicalities that it.éénlbe used
by clever pratﬁitionersj to citcumvent its  own stated
purposcs. Justicé is not something:to be waited: for or
bargained for,  yet- the 1public_ feels = that. is- what's

happening;



The reputation of the entire[judiciallprocess. is
tarnished by presenting the image of an unwieldy and

unresponsive process. The citizen is often distresséd by

what he learns through the media or experiences personally.

The man in the street is the oft-forgotten person when the

specialized laWyers"areas of the law are considered. The
views of the citizenry must be sought, : Their rights - and

interests must be acknowledged and respected.

In oﬁr:bpinion there are two  basic concerns at
the root of_moStfproblems in this area. First,wthe accused
normally does not have full knowledge of the case against

_him at an early stage of the proceedings, certainly not

before the preliminary hearing and. often not -even then..

Indeed, more often than not, he does not have- a prelimi-

nary. The sdonéf;he obtains this knowledge, the sooner he:

is able to assess his position and either enter a  guilty

plea or preparei;adequately for. trial, Second, in the

period betweenffirst appearance and'triai,-a multitude of
delays frequenﬁiyvarise from the efforts of fhé ~Crown or
the defence to 'discover' their own -case, or dtherv equally
frustrating delays which» occur  through ‘misceilaneous
reasons such as lack of preparation,-unavailablef witnesses

or conflicting“"trial dates. Still. other delays - are

-
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engineered by some counsel for tactical rTeasons. Persistent

delays, in»the"iong run, degrade the quality  of justice

meted out by our courts. -

1. The Uninformed Accused

The accused person is‘normally‘at a disadvantage
in obtaining information about the case against him in that
he has inadequatevaccess Vto- the -resources necessary to
cbnduét an inveStigation'aﬁd prepare his case. . The pre-
liminary enquiry,.whose chief“fﬁnCtions‘now~are-tol provide
diScévery'to the accuéed»and‘séreenfout - cases fwhich “have
insufficieﬁt~ evidenqe- toﬁ‘supbort a trial, . is -neither
afaiiable to'the éccuSed in all cases mnor proﬁideS»‘full
discovery when:it is -available. Until he ’knows; the case

against him;‘he'is not in a position to adequately prepare'

fof*trial or to enter an informed guilty plea. -~ In - juris-

dictions where procedures have been developed to proVide
full information to the dctused,‘the'percentage of  ‘guilty
plecas increascs with“'eafly and full disclosure -of the
prqspcutor'é Cagé to the accugéd. While the Tight of the
aCcuécd to pléad pOt guilty and thus require a trial is- -a
right that cannbt be challengéd;‘_this surely does not
justifyvfailure_tb provide him with the means of making ‘an

ecarly decision on plea.: The accused should have the - right
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to complete knowledge of the Crown's case against him prior

to trial at an early stage in the process.  Not 'only .is

this fair and proper in protecting the rights  of the
accused, it will also assist in improving cher aspects of

the criminal process.

2. Delay
Many people feel that the single,. most .pressing

problem facing the administration of justice in -Canada

today is that of unnecessary delay in resolving' criminal

cases. .DelaySibeand those_eSéential to fhe proper admini-
stration of justiﬁe are becoming widespread,‘espécially, in
jurisdictions. with heavy case loads. The adverse - effects
of long delays in bringing cases to trial are nﬁméfousf The
general preventive or deterrent effect of arrést, trial,
and sentence is dissipated by long delays'.7 Tﬁe"deterrenf
effect on the éffénder may likewise be lessenedrgby,.delay,
especially if if is seen as a symptom of a systeﬁ thati‘may
be manipulated to his advantage. The accused whdldesires‘a
speedy disposition may be frustrated”-in “his. .efforts to
present a defence and be subjected.fo,agonizing dﬁcertainty

as to his future. Both the Crown and the defehcé;'may be

prejudiced byithé disappearance or forgetfulnessi_of wit-

nesses. There are many causes for delay in the process. We

will refer briefly to several.

. _ \
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In stating our concern‘aboﬁt delay, we  do: not

imply‘that speed.is all-important. Some time"laﬁse between

.initial charging end trial is inevitable and . desirable in

the "interests of ‘a fair and properly conducted trial,  The

parties must be given adequate time for 'preparation; wit~

_nesses must be given .adequate notice;- trials -should be

scheduled at a time that 1s most convenient: to all. con-
cerned essent1a1 pre-trial. procedures, such” as the pre—

liminary” inquiry. under the present system, or discovery and

- pre-trial hear1ngs.under ‘our ‘proposal ‘must beA completed?

Speed and efficiency are not values in themselves: we are
concerned about delay -only as it - adversely affects the
process.

(a) Admlnlstratlve and Managerial'Problems

The 1ack of co-ordinated, profe551ona1 management
of the - cr1m1na1 Justlce system is, 'accordlng» to ~many
studles, one of the principal. causes of delay. Lack

‘ of proper caseflow management 1nadequate‘systems for -
. the collectlon.and dissemination of data,*laek of ce—
ordinationibetween.various ."segments: -of the system,
uneVenedistribution of judges, delays in transcripts,
‘large. caseloadS' centralization of criminai5COurts in
aunits of. unmanageable 51ze, are all problems calling

'for solutlon at the adm1n15trat1ve level,




(b)

(c)
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Legal Aid

~Legal aid, 1like motherhood, is .difficult to.

criticize; its abolition is-certainly not recommended..

It certainly,has.1ed1to~a'higher percentage of 1ega1ly
represented accused and to the quite propér'}approach
by counsel to wuse -all available “remedies in an

endeavour to get the best result for their client. :The

impact of the increased caseload on the. court system.

has been astonishing and ‘it is no criticism -of Ilegal

aid lawyers to point out that when court systems .and

procedures, inadequate to ,bégin..with, are burdened
~with”incréasihg demands ‘and workloads, they become

unwieldy. 1In large urban centres where caseloads - are

heavy, the utilization to 'the hilt of the oVérburdehed

_system,’ihcluding,‘on the part of a few; théftactic of

delay for the benefit of the .glient,"emphaéizes the

necessity to at least streamline that system.

Attitudes and Work Habits of Lawyers

Some'say-thatllack of;preparation,,ij Crown  and

defence counsel is a chief cause of delay.. Some pros=

ecutors, the argument goes, 'discover' ‘their .own : case
as they . parade a series of witnesses “through a

preliminary enquiry, questioning them:fromf=3tatements

mE g G 0N SN SN S SN TS Oy W O¢ U BN My Gy &8 e .
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they themselves are reading for-the'first..time? Some
defence'coﬁnéel too, are known to 'fly by the seat of
their'pantérg They ‘leave preparation tor the lést
minute, often failing to. take advantage of curfent

means for. learning about the Crown's case: No doubt

‘there is merit to these. opinions " but they must be

tempered by the knowledge that many counsel,  particu-
larly Crown counsel, can point +to eXtreme workloads

as the cause of their lack of preparation.

The familiar way is usually perceived as the easy

way, ~The familiar method of practice in the criminal

‘bar is, unfortunately, based on a ' system  that has

accepted deiay'as a way of life. Under the present

‘system where;thé"lawyef's primary duty &is” to his

client, lawyers quite propérly take advantage -of Tules
that will.aSsiét their client, including _thei use -of
rules‘for fhe.purpose of obtaining délays.ﬁ; Here, it
is the rﬁleé‘themselves-that' require - cloée»iscrutiny

and tightening up to curb their abuse.

Over-utilization of the ‘System

g When'thé'witness\says "You mean I've lost a whole

day's work and pay. to spend two ‘minutes saying just
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that'", his concern is a signal to pay - attention. Un-
doubtedly, witnesses quite.properly do miséi.work to
give evideﬁcé on a contentious issue, but -so often
witnesses are called either at*thé'preliminary or the
trial stage when properly prepared counsel, acting in
the proper interests of their client, could waive the
hearing of the evidence or admit  the non-contentious
matter sought to be established. Indeed,‘piiot - disco-
very projgcfs in Montreal and Ottawa show_'that the
services of thousands of witnesses per month can be

dispensed with.

We have briefly-describéd»some current_'proﬁlems
in the area of'.pre—trial criminal Aproceduref. Each one
identifies partlof a very complex problem and fpoints to
part of its ultimate solutionf We must recogniZe‘that the
reasons for present concerns and the public's éynicism are
complex and will doubfless require a variety of  ‘corrective
measures before they are resolved. Among these may be the
re-assessment of the role of defence and Crdwn“%counsel,
increased judicial training and specializétipn, Te-
examination of‘the impact and funding of 1ega1 ;aid, and
re-assessment of the need to expand and upgrade court

facilities and personnel. For our part, we shall. consider
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those pfe~tria1~practices7éﬁd prpcedUres,ﬂWhich inﬁso‘ many
areas are no longer capébie of3 adéqgétely handling needs
and demands. In so doing, we récognize that thi$  initia-
tive is but oﬁé"ofimany which 'mﬁst ‘be taken  if ‘present

difficulties are to be resolved.

Our-initiativeijnCentTateé'on the cufreﬁt - prac-
tice of competenﬁzrespoﬁsible cOunsel,” Generally speaking,
these counsel,fbéth Crown éhd defente;»are able;;toﬁigather
sufficient information to adequately inform themselves of

their position prior to the preliminary ‘énquiry. Prepared

beforehand, they ‘understand the issue$ and direct the focus

of the proceedings to ~them.” Non-contentious 'issues are

fecognized‘andV~Ways of ‘éxpediting ‘the trial, such -as

defence admissions, are often agreed .upon. The well~

informed counsel-at the preliminary hearing ‘is -often the

one who, from the Crown side, withdraws the charge. or, from.

the defence Side, recommends a pIéa of  guilty. Such

counsel 'very rarely go ~on lengthy ~'fishing expeditions'

which prolong the hearing.

Our rccommendations' are'based on the beiief. that

the carlicr the Crown and defence become knowiedgeable of

their casc, the earlier they will direct their minds to the
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real issues. Familiarity with their case will lead . to . the

realization that only a few Crown witnesses, if?eany,' will
have to be called at the discovery . hearing féﬁd;, after
committal, non-contentious issues can. be spoken to in order
to 1limit witnesses and otherwise _expedite :the‘_trialt
Implicit, however, is the understanding that tnere be 'no

lengthy delays.between_committal,andztrial,

C. A Proposal for Reform

Our proposal for reform offers ‘a. system 1Whi¢h'

could be implemented with considerable legislation or, .on

—

the other hand a system which could be implemented volun-~

 tarily with m1nimal legislatlve action. It borrows heaVily
upon. the current practices of competent responsible counsel
and on the exper1ence of the pilot discovery pro;ects “in

Montreal and Ottawa and has several broad obJectives',

(1) to ensure that the accused is fully -informed of

the case against him at dgn early stage . in the

process;

(2) to facilitate and encourage thoroughf‘oase, pre-
paration by counsel; -

(3) to reduce the involvement of w1tnesses and jurors
SO as to avoid unnecessary,discomfort)-'ineonvene

ience and expense;
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(4) to improve and  expedité"the-'trial itself by
\ directing attention to the key issues and

reducing. trial length and complexity.

In the next few pages our proposal is briefly

outlined, The following ‘chaptefs ~expand . it . in detail.

‘Simulations in the appendix of hypothetical case situations

will assist the reader in better understanding its opera-

tion: in practice;"(See:AppendicééfE‘and F).

1. PLAN A '—.‘Where election is made to a higher court

(a) Commencement of the Criminal Process

(i) The'Chérging\Prbéess"f

| A“It‘will~contiﬁué-és it now exists with éhe :
ekcepfioh-that‘ the':invéStigating officer will
- convey the infdrmatibn and the-poiicé'file to the
prosé¢ﬁtqr as-ﬁoon as the" information has been

(i1) Initial Appearance(s)

>~(1) rééding:and-delivery_of information to
the accuééd;*5
(2) delivery of information sheet

f(appendix);
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~ (3) election;
(4) show cause application;
(5) date set for complétiqn of discovery

before provincial court'judge,

Discovery

examine all the Crown's evidence, receive - copies

The defence shall have the 'dppoftunixy_ to

of witness statements and documents, and examine

exhibits.

(1)

‘The procedure and format for this. will
be worked out by Crown and defence counsel.
The purpose is to. fully inform the accused

of the Crown's case. Discovery. should be

completed one week prior to the Discovery

Hearing. Counsel will advise ~each other

which witnesses they  will -Bé‘ making
_ application to hear at the";fDis¢0very
- Meeting. At this time, the Court should be
;;advised of anticipated . 1ength "tof - the
fDiscovery Hearing so. as to iadjust its

~.calendar accordingly,
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(ii)
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Discovery Hearing

(replaces preliminary enquiry)
This'hearing will be in provihcial court."At
this- hearlng,‘ the discovered ~materials,

w1tness statements documents and exhibits

-HW111 be flled with the court ‘and form part

-of the court record Wltnesses may be

_examlned in spec1a1 cases w1th leave of the

'court thelr ev1dence also formlng part of
:the dlscovered materlals. Dlsputes concern-

_1ng the adequacy of the dlscovered \material

ffw111 be dealt W1th Commlttal will Dbe

'automatlc unless there is a defence applica-
‘tion to quash. Except in exceptional circum-
‘stances, this will be the last- opportunity

 to'elect or re-elect before trial. The case

will be set over for the next sitting of the

elected court.

Pfepefation\fof Trial

(i)

Informal meetlng of counsel
ThlS an 1nformal meetlng of counsel

‘in person or by phone, is for the purpose of
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. preparing for the-ﬁfe-triél hearihg before a
-judge of the couft electéd_ to héar - the
frial. Discussions Wi11 'bév_di?ected by

‘.feference to the Pre-trial Check List

'(Appendix AC), This meeting -should take

'piace-at least one week béfqre the'héarihg,

(ii) Pre~trial Hearing and Assignment Date

Using the Pre-trial - Check - List as a
guide, the judge,.the'Cr0wn énd:defence.will
féview the following matfers with a view to

making arrangements to eXpedite trial:

(1) Disclosure of'positive defences.
| intendEd tovbé raiSed; |
 (2) Admissions by accused.
(3). Settlement of collateral iséuég.
‘(4) Arrangements for.introducfionifof non;

testimonial evidence.

Any defence disclosures or"admissionél'would be
made voluntarily. A record of any admissions or other
arrangements to facilitate the hearing of the trial will be

prepared for the trial judge.
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The trial date will be set-at the ‘conclusion of

this hearing.

2.

(a)

- (b)

(c)

PLAN B -~ Trial in Provincial Court

“Commencement of ‘the Criminal Proc¢ess

‘This will be identical to I(a) above except
adjourhment:or remand will be to a date at least-
two weeks prior to.trial at which discovery will

be completed and pre-trial matters discussed.

* Informal DiSéOVefy'andfsettlement'df'IS§ues

" Meeting

- Thé informal meetings as described in Plan A

. between counsel for ‘the purpose of:preparing for

discovery, and the pre-trial hearing;_ will be

combined in this meeting.

Discovery and Pre-trialeeéring

‘The - DiScovery ‘Hearing and the: Pre~trial

Hearing referred to in Plan A are combined .in
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NOTE; In the.provinCe of Québec, due. .to- the somewhat
dlfferent jurisdiction of its courts, Plans A and

B should read as follows

PLAN A: (1) All cases to be heard by a jury _éither by
electibn‘or because of absolute jurisdiction?‘

(2) All cases to be heard by a judge éf,Part XVI
of thexCrimina1'Codé whenvthevdistovery*jﬁdgeiis a

" municipal court judge.

- .PLAN B: . (I) All cases to be heard by a_magistréte of Part
XVI -either becéuse.of absolute’jurisdiciiQn or by
electlona

(2) All cases to be heard by a Judge of ‘Part XVI
‘when the dlscovery,Judge is other than,a mun1c1pa1

judgef-

3, Implementation

This is appllcable to Plans A and B

Since the process of lmplementatlon may well have

a profound effect on the nature of the final product, it
deserves considerable - attention. ~ We recognize - that if
reforms are not properly introduced, their introduction may

create more problems than the reforms were intended ‘to
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alleviate. We recommend that it be,tried on a trial basis
for several yeafs applying only to a limited number of
offences. Before any legislation is.péssed there éhould be
comprehensive consultation with the provinces?' dnce the
necessary 1égislation is ‘enacted, there should be a deiay
of one year to enable provincial authorities to establish
complementary rules of practice‘and proce_dureT 'During this
period, workshops~and seminars should be héld to familiar-
ize those actively involved in.the criminal process with

the new laws and procedures.

In developing our proposal in the following
chépters on- comments are direéted to ‘Plan A, vwhere
election is made to a higher 'cdurtf __We‘.believe the
procedure in prbvincial court can readily be determined by

analogy.
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1. COMMENCEMENT OF THE CRIMINAL PROCESS ~ =

A.  The Charging Process

‘ Our'proﬁoéal for reform, in the form of the model

previously outlined, concentrates on pre-trial activity at

the discovery ~and -preftrial hearing stages. Yet what
dccurs prior to them may well have considerable influence,
not only on what happens during these latter stages, but

also on how it happenSf We'should'aSk the following \Quésé

tions about initial stages of the criminal justice process.

Who should lay‘the information and what should it contain?
How should the pdlice-and Cr0wn*dbuﬁsel_'cé*ordihate " their

activities? With what information should  the :acbuséd’ be

provided'at'the;béginﬁing of the process? What is the most

fair and effective waY to proceed agaiﬁst the accuéed? How

shouldlélection‘fo‘trial'cdurt bevhandled? Thése'aﬁd othér
quesfions‘Wili‘:assist us in examining ‘the system and

seeking solutions, .

1.  The Police and ‘the Crown

The police and Crown counsel have complementary

butgindependent'responsibiiitiés in the .administration of

criminai.juStiCé.‘-it‘is genefaliy accepted fhat‘the police
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have primary responsibility for- the detection andwﬁinvestia

gation of crime. They also have the discretion, as  does

any person, to lay an information when they,'_upon reason= -

able and probable grounds, believe 'that a _person haé

committed an offence.-

In practice, the vast majority pf criminai
informations are iaid by the police,‘ Once an information
has been laid, the Crown prosecutor :shpuld assume “his
prosecutorial responsibility by 'reviewing' fhe; charge to
determine whethgf to proceed, whether the chargé ;1aid is
correct, what further"investigatiOn is. necessary for a
successfullproéecution, efc, Hé can .only exe;dise this
role if he has the relevant information before him;: It is

very important, therefore, that once an infoﬁmation is

laid, the investigating officer;send‘fhe police -file ahd-'

the information to the Crown at the earliestvpossible date.

In the vast majority of cases, the time betweeﬁjtﬁe 1aying

of information and the communication of the policé'file' to

the prbéccutor'Sﬁould not exceed one week. Indeéd, in. many
uncomplicatéd ¢ases, one. or two days should be ?_s_ﬁfficiento
Early'communication»of the file‘to the Crown,7wi11 allow

errors to be corrected prior to the first court‘Aappearanceo
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Present co-operation between the police and Crown
;oUhsel in the charging process and the extent of that co-
operation is a function of localicoﬁditions-anﬂ pfiorities3
A key élement_of}our_proposal is. - the  n§eq: for both the
Crown and the<défen;e to be fully informed _of,‘their‘ re-.
spective .cases prior to the Discovery Hearing. Td ensure
effectiveness at.the discovery and pre-trial hearing stages
co-operation befween and ;ofprdinatipn of policé énd‘prose—

cutorial functions is essential.

Recommendations

We therefore recommend that the following prac-

tices should belencouraged:

First, to more fully inform the accused and his
counsel, the information sWorn'qgainst the accused should
contain a maximum rather than a minimum . of information.-

This‘would'ordinafi}y include:

(i) the section’of_the!Con or zpthef statutes
_.pnderuwhich.thé charge is;laid;_ 

‘(ii)‘ the date, place  and time of the alleged

offence; and

(iii) a comprehensive description. of the offence.
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Second, while we acknowledge thdt ds a practical
matter policemen should continue to 1lay the .majority of
charges, the pdlice should be encouraged, as tﬁeyﬁtalréady
are in some jurisdictions, to consult the Cfown:atforney on

the charge to be laid in all difficult or serious cases. In

these cases, consultation between police  and Crown

should, when possible, take place before the initial court
appearance of théraccused, This will allow the Crown ﬁo
make whatever suggestions, amendmehts or changes that aré
necessary withqut the inconvenience and cost_ of_ an addi-
tional court apﬁearance? It will élsol ensure . that 'thé

charge laid is supported by the evidence,

Third, the police file should be sent to the

Crown attorney as early as possible. Early communication

of the police file to the prosecutor makes it possible for

him to initiate: discovery of the evidence and enables hinm

to better prepare for the discovery and pre—trial,héarings,

2. The Accused and his Rights
Introduction into the criminal process is nor-
mally a stressful occasion for accused persons. . The set-

ting, the terminology, the people -- the entire  situation
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. is'usually unfamiliar, often intimidating. -His understand-

ing of the proceedings‘about to be taken against him will

be incomplete at the besté Prior to first. appearance Ain

court he should“haVelinformation,thaf_will help alleviéte
these problems. .An explanatory doéumgntlwhigh,.we ;all a
'standard form - statement', should be  de1iveréd_ to the
accused fdr this_purposef It should contain the . following

information:: *

An eiplanation‘of;r
(1) the aécusedls~right to remain silent; - .
‘(2) ‘the right«to plead not guilty; - ‘
(3) 'thé'preéumption of innocence;. ..

(4) the right; where-the accused is in - custbdy,

to a hearing»on‘thE-matter;of judicial  in- -

tefim'release;
(5) tﬁé:procedure.fbr'"obfaining‘ 1éga1 advice,
including the availability of legal aid;
(6) .What will occur at hi$_fir§t court appear-
| ance, includingithe”full_meaning,of‘~a. plea
'1of«guilty'and - an. explanation. of  when an
'iélectibn as_to-modé'bf_trial ~is - available,
>_ ahd~what_each electable option entails;

(7) -discovery énd the‘preftrial hearing

© (See Appendix A).
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Such a statement will be particUlarly[HeiprI‘ in
directing an accused to a lawyer but also for theg‘accused

who chooses to remdain unrepresented.

B, First-Appeérance(s)

rThe first court appearance, as under the - present
system, will be .in provincial, magistrates' or sessions

court., It is difficult to generalize as to precisely - what

will occur at,,this stage. This will dependf’on many -

factors, including the length of time ,betweenf.arrest_ or

summons and\first appearance, whether the accuséd’has coun-
sel, éﬁd whether thé accused. is preparéd to_'entér ‘a -plea
or make an eleéiiénf In all cases, however, _thef'accused
will. be arraigned;wthe charge will be read to hiﬁ, a copy
of the information will be given to him and —4 iWhere the

accused is unreﬁresented‘—— the judge will explain the pr34

trial discovery process. If he pleads guilty his'ysenteﬁcé

will be dcterminéd according to current practlce._'If the
accused is in custody, he w111 be glven an opportunify to
have a show cause hearing for JudlClal 1nter1m release A
date will be set for the dlscovery hearlng. These steps ‘may

be completed in one or several appearances.-
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At this stage the accused or. his  counsel ‘should

receive a document which we refer to as a = 'General (Case

Report! - See AQEeﬁdix B. It provides to:the acéused iﬁ  a

nutshell the basic information the Crown has about him and
the circumstancesgof the alleged offence. It would assist

him on such matters as plea, election and initial prepara-

‘tion for the discovery and pre-trial heai‘ings°

C. Election

‘The'éiection_of the acgused as to mode'gbf trial
requires further consideration.becausg»ofwthe spetial . con-
sequenceé it will have on the gdiscpvefy“.aﬁd,-prewtrial
hearingé, In current practice wg.are_concerned by delays
engineered by some accused or their counsel through use of
election and re-election. We emphasize throughout this
péper_the necessity for the accused to be fully informed of
the case against him early in the process, whi}é at. the
same . time takihg'measures to make the proceedings more
efficient and-expeditious. In the context of fﬁe accused's
election, we recognize that it.may be necessary for him to
receive complete . discovery before he is in a position to
make thé elecfion,of his choice. Once .discovery is com-
pleted,. hoquer;'he should indicéte' his final election,

having the ;right to re-election only  in exceptional




circumstances, for instance when the introduction of new
Crown evidence substantially alters - the nature .of = their

case against the accused,

We make the following recommendations with re-
spect to election. The accused should be able t@ﬂmake his

election at an initial appearance, prior to the'.diSCOvery

hearing, but also should be able to reserve that right

until after the discovery hearing. Where he initially
elects trial in provincial coﬁrt, the matter woﬁld be ad~
journed for the discovery and pre-trial hearing-béfOre-that
court, After the first stage of that hearing, theﬂ discovﬂ
ery portion, he“cduld re-elect to a higher court,land the

proceedings would .then be adjourned for preufrial. héaring

in that court. Otherwise, the provincial courtyjudge would

proceed with the pre-trial hearing and set .a date for
trial. Should the accused initially elect trial: by jufY;
but after discovery wish to re-elect before.‘pfovincial
court, on making such_eléction the provincial-lcourt' judge
would merely proceed with the pre-trial hearing;and set a
date for trial., Where the accused ‘reserves hié "election
until after disépvery is completed, the judge at -the dis-
covery hearing would, depending on ' the ‘electién;x broCeed

with the pre—triél hearing or set the procegdihgs over to
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Céunty or Superiar Coﬁrt for that heéring, An accused who

has.the bepefit.of disCoVery Shbuld be in -a position to
make'a‘competenf:election on cpmpletion of diScovery? The
court should givefleavé»to fé-eleét only on the “basis of
exceptional and extenuating circumstanéés,. ﬁhéré ~the ab-
sence of a re—election would cause the accused to sﬁffer a
substantial injusticef _To do otherwise would be té.énéour-

i
age unnecessary and unjustified delays.

Once the accused has appeared at the  discovery

hearing, his next appearance in court (other ‘than if in

provincial court)"wili be for the 'pre—trial_:hearing,
EXceptional' cifdumstances may voécasionally : dictate - a
modification in the sequence of events that .we have out-
lined. Where the é@cuéedv is 'unrepresented by ‘counsel,
additional court appearances'mQY'be necessary ~td: prptéct
his rights, su;ﬁ:as the fight fd.dis;overy.‘ In - éaées ~of
special complexity,-evén where the accused 1is represented

by counscl, additional court appearances may be required.
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III. - DISCOVERY

The success of a pre-trial system 1like the  one
outlined in our proposal depends, to a iarge'extent, on  the
Crown disclosing all relevant information and material to

the defence. 'This disclosure, well before trial, is

essential for,several reasons. The accuséd should be fully
informed of the strengths and weaknesses Qf‘ the case
against him.. GiVen the limited resources of fhe average
accused, he normally haé-to fely on the Crown as the source
of this informétion.- Discovery should encourage‘brompt and
informed decisidns as to -rdefence .strategy,m ~including
decisions as toréiection,and plea. -A-policy of openness on
the part of the. Crown -should éncourage a more co-operative

attitude on the part of the defence, particularly with
respect to ény admissions or disclosures it may be .prepared
to make. A systém under - which both Crown‘ and defence -

counsel must gather sufficient information. to adequately

inform themselves of their. respective positions prior to

the discovery hearing is a system in which they will be
more able to direct their efforts to the key issues to be

resolved. The need to hear viva voce evidence at this

stage should be drastically curtailed, thus  reducing the

time and expense of witness appearances,
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Discovery should not be left, as it is, with few

exceptions under. the present law, to the discretion of the

Crown. The present discretionary system has resulted in

discovery policies that vary from area to area -and from

case to case., Discovery should be a legal right of the
accused, the subject matter of'disclosure.beingre-matter of

law.

At present the'preliminary inquiry performs two
principal functions: first,‘ it 'provides a ‘means of
obtaining discovery of the main elements of the Crown's
case; second; and this is its_function in the eyes‘rof' the
law, it is the method of determining if there is‘eufficient
eVidence.to justify committal for trial. = We believe the
comprchensive}eystem of full discovery found in our . propo-
sal would fulfil these current functions more effectively,
while at the same time, eetablishing- a ‘fairerr end more

cfficient system.

A. Busic_Rules and Standards

The comprehensive system, of which we speak,
should have its bdsic principles established as. a' matter of
law. The rules and.standards to be incorporated "in. such

law should include the following:

NS S5E SO NS N BN O BN B SO BN B e S BN B e




'1.

A clear statement that- a person accused of a

criminal offence has a legal right to disclosure
of all the evidence whether favourable or
contrary . to “him, subject only to. statutory

' exception.

As a -corollary, the 1law. should impose the
obligation of disclosure on the Crown creating
appropriate sanctions for non-disclosure. These:

sanctibns could include such things as:

(a)  An adjournment for>~purposes of_iéompleting
discovery, with cost, . in.. more serious

instances, to be borne by the Crown.

. (b) . In extreme or wilful cases of non-disclosure

-’the court . in - its -discretion . could order
exclusion of the: undisclosed ' evidence at

- trial.

3. A clear statement should be made of the materials

and information to be disclosed:
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(a) not subject to disclosure, e.g. . state
secrets and privileged communications;

(b) always subject to -disclbsure,'?é.g..state—

ments by the accused; and

(c) information generally subject to diSc1osure?

NOTE: A comprehensive outline of such material is found in.

Working-Paper #4 of the Commission, - ‘commencing . at

page 40.

4. A provision that a witness' statement be signed
by him under a declaration that the statement is

true to the best of his knowledge and belief and

that he made the statement knowing tﬁatyhe would

be liable to prosecution if he stated anything in

it whiéh he knew to be false or did not believe

to be true.

5. A prdvision whereby the judge.,at the,f&iscovery
hcaring is able to order ‘the pre-trial. examin-
ation under oath of essential Crown witnesses in

situations where the ordinary discovery process
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does not give the. defence adequate information
to prepare for trial or where the Crown wishes to
- preserve evidence.. Such 'applicétions “could be

mudefby:the Crown or the defence.

0. A_proviéion that committal for trial would be
automatic at the conclusion of the - discovery

hearing unless the defence moved for discharge.

The eéﬁablishment of these basic standards and
principles would ensure that aéCused persons would receive
fair and equalafpéatment in all parts of the cduntry, '-At
the same time théy would‘proﬁide‘the needed.scope - for in}
formality, and flexibilify in the manner in which discovery

is conducted.

B. The Discovery Process

The key_to full discovery and- a useful ' pre-trial
hearing will be. the discovery of witnésses' statements.,
Whereas witnesses can now be exaﬁined. at.. the - préliminary
hearing and cross-examined at trial on the transcripts from
the hearing, we %écommcnd'that in those places where signed

statements arce not now obtained as a matter of course, such



statements should be obtained from all pfdspecff%e wit-
nesses, Knowing that cqpie$ of these stateméntsfjWill be
delivered to the defence counsel andlfiled withl,tﬁé‘ éourt
at the diScovery héaring, the persdﬁs reéponSible' for
obtaining them will prepare them earlier and more - compre-
hensively. These statements along with-exhibits éﬁd- docu-
mentation will be the material filed at thez‘discovery
hearing and will make up the basic material aon‘ Which ény

application to'quésh the Crown's case will be based.

Althodgh we recognize that discovefy: can be
completed withéut:the delivery 'of signéd- Witnesé state~
ments, we are convinced that this is a wise brOceduré for a
seébnd discovery practice? Ou?.studies-have shoﬁn us that
in some parts ofithe country there 1is poor‘ coﬁmﬁnication
between police;and Crown couﬁsel?,:We stressed-'é?flier in
the paper the need for co-operation and co-ordiﬂation of
the police and fhe CroWn activitiés and agéin stress the
necessity for developing practicesfwheréby the Crown has
full knowledge of its own case ét -an early 'date; The
signed witness statements will . greatly. assiSt"in .this

respect,

- Although we recommend legislation to establish

the basic standards and principles of diScovery;:the actual
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mechanics of discovery should be a matter for -provincial
and local determination. We make this recommendation for

N : . " . . . .
several reasons. Current attitudes and ' practices towards

‘discovery and the preliminary enquiry vary greatly from

place to place in Canada. = Actual discovery . techniques
depend much on the <circumstances of each case +and the

counsel involved. Accbrdingly, a comprehensive set. of

discovery rules is neither. feasible nor- warranted. We.

recommend a two-stage system for discovery; the - first, -an

informal procedure to allow for the delivery of informa-

tion; the second; a formal court hearing (replacing the:

preliminary enquiry) to ensure that .discovery has been
made, .and where a superior court. has been elégted, to

provide committal for trial.

1. - Informal Discovery

The materials and information to be disclosed by
the Crown (according to law as préviously outlined) will be
made available ﬁo_the defence. In.{simple routine cases,
discovery may - be complbted‘_to “the satisfaction of the
defence by a fclephone' call; <dn complicated cases,
discovery may be a lengthy proqusfinvolving many .meetings
between the parties, interviewing witnesses, ~inspecting

exhibits uand thaining-copies of documents. It  may well
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be that discovery is completed at this stage, - If, however,

there is some disagreement over the 'information - to be

disclosed, or Crown or defence counsel: are satisfied that
discovery will not be complete until they. examine one or
more witnesses, discovery will not be completed ﬂuntil the

discovery hearing. Where a party wishes to  examine a

witness or witnesses in aid of discovery at . the pre-trial

hearing, we recommend that this application be by notice of
motion to the discovery hearing judge, such notice. " to be
served on other interested parties several days before' the

hearing.

2. The Discovery Hearing

This hearing, before provincial or  sessions
court, will in effect replace . the preliminary enquiry

(where in current practice the accused is entitled,to one),

Crown and defence counsel, the accused, and .a court

reporter would be present. The hearing will examine
questions or issues relating to adequacy of. discovery and
also, committal for trial. Specifically, we propose the

following procedure:

(1) Crown counsel will file . the indictment, a
copy having been delivered to .the defence

three days prior to the pre-trial hearing.




(2)

(3)

(4)

(5)
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The discovered evidence (witness statements,

exhibits, etc) will be.filed and recorded:

(a)

(b)

Crown counsel, referring. to "the‘ evi-

- dence, will briefly outline the

Crown's case and advise whether or not

discovery has been completed, .

If comprehensive discovery has not been

- granted by the Crown, it will.bring this .

.:.Vto‘the attention of the court., Defence.

VP]ie

will be called -on to speak toithe issues

raised.

defence will respond to. ~ Crown's

submission and raise any questions of its own

concerning the adequacy of distovéry. In

exceptional cases, an . adjournment may be

necessary.

Committal will be automatic unless - there is

‘an application for dismissal. Shpuid such an

application be successful, the acéh§ed will

be discharged.
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We have prepared a document entitled - "checklist

for Discovery and Pre~trial 'Hearingé"g (See Appendix €)
This checklist ghould assist counsel to COmpleté discovery.
It will also prbvide the basis for specifying diSputes to
be settled at the discovery hearing and matters ﬁé?bé dealt

with at the pre-trial hearing.

3. Special Considerations

Several items 1listed above require further
explanation, These include the application to hear a
witness at the discovery hearing, the hearing of  disputes

relating to adéquacy of discovery and committal for trial,

(a) Application for the attendance of a witness for pre-

“‘trial questioning

Cfownvor'defence counéel should be entitled to
make application to the presiding judge t6. hear the
viva voce evidence of any Witnesses whose identities
have beeﬁ disclosed during discovery., This'procedure
would approximate the hearing of Crown witnesses at a
preliminary hearing. It would be fihéﬁmbeﬁft on the
de fence td_con?incé the court that examination of

such witnesses was essential for full  and_}comp1ete
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"discovery. . Guidelines for'the' exercise of . judicial

discretion could be:

(1)

(11)

(iii)

(iv)

(v)

Where it would be reasonable to 'provide
examination of a key Crown witness such as the

complainant in a rape case.

Where the possibility of witness dintimidation

has . been establishedf

Where a witness may be unavailable for trial and

such evidence 1s necessary.

Where'circumgianceS‘are such that it would be

._inadVisable for the defence to  interview

a witness.,

Where a witness has unreasonably refused to
submit to an informal interview or to answer

proper questions during an interview.

NOTE: ReSpecting the latter - two pointé, Crown and the

police should be encouraged to make arrangements

whereby the defence counsel can interview Crown

witnesses on neutral territory such 'as a court

house,
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In exercising his discretion as to whether to
order a potential witness to give testimony under oath, the
judge at the pre-trial hearing should have the opportunity
to examine any'previous statemeﬁts made by thdsé‘ witnesses
and supplied to the defence by the Crown. The judge should
also consider éﬁy additional 'infofmation thatf.hés been

revealed through counsel's presentation.

Where a witness is called, the defencé,should be -

entitled to put ieading questions, because the“purpose of

calling the witness 1is to provide 'the defence 'with
discovery. As a general rule, such testimony will not be

admissible at trial. The exceptions to this rule would

include testimony falling within s. 643 of the Criminal

Code, which deals with the admissibility of evidence given
at a preliminary hearing in specified, unusual circumstan-

ces, as well as evidence given by a witness who may be

subject to intimidation in the interval between the pre-

trial hearing and the trial,

(b) Disputes'arising from inadequate discovery'i

Hxamgle I

The Crown refused to disclose the address of the

complainant for fear of reprisals.
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~, Example II

The Crown refused to give any information about

a witness for fear of intimidation.

The discovery judge would hear.. counsel ‘on such
points and makebhisAru1ing, In.Exaﬁple I he may find, undef
the circumstances, that the Crown should hot,be_required to
disclose this inﬁormation, In Example II he may rule that

the ‘witness be called to give viva voce evidence before a

‘reporter so that, on the one - hand, the defence receives

discovery of»that witness: and, on the other -hand, his
testimony .is recorded prior -to - any possible.géttempt at

intimidation. -

(¢) Committal for Trial

Under our proposed system, committal for trial at the

~ pre-trial hearing will be automotic unless the.

defence _at the ‘pre—tria1> hearing 'moves. for a
discharge of the accused on the ground of no evidence
on dn eSéehfial element éf the Crown's - case. . The
defence.Will be required to spécify the insufficiency
in the CfOWH'S' case, -The issue will be decided
summarily by the judge, éolely;bn the baéis of .the

material disclosed during discovery. . This~~materia1
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disclosed during discovery shouid paint a complete
piéture of the Crown's case?,'lf the judge finds, that
there is no evidence on a materiél'ppint;: he should
rule that there is no case to go to - trial. and the
case would terminate subject to an appeal by Crown.
The posSibility of a direct indictment, now available

after a preliminary, would not be available. .

Full discovery along the lines of'ouf fecommende
ations will require more out of ‘court work on the = part of
the police counsel than is now the casé7 This-will, in our
‘opinion, be mofe than compensafed fdr by the time saved . at
the discovery;hearingAand trial. It will_ ensﬁre ‘earlier
and better preparation by the police, Crown aﬁd defence
counsel. Keeping in mind that most agcused  appearing
before the court eventually plead guilty, full"infﬁfmation
supplied to them early in the process will probably result

in these guilty pleas being entered at a much.eéflief time.,

Most important, fewer witnesses will be calléd at both

pre-trial and trial stages.,

" Where a committal is made at the discovery
hearing, the case will be set over to the couft Qf.election
for the pre—trial“hearing'and-setting:ofv the . ‘trial date.

The pre-trial héaring is diSéussed in the'nextfchéptef;
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IV. PREPARATION FOR TRTAL

Our §ro§osa1 calls for a_new step to_ube taken
betﬁeen_the diséOvery’hearing‘Cpreliminary enquify)~and the
trial ifself{i'.In «mbst jurisdiétions the accused mﬁst
appear befdre the~couft of his election for a trial date to
be set. This,"we.believe, would be the .appropiiate occa-
sion to ratioﬂalize,-simplify and expedite the trial pro-
cess. -Counsei,;éﬁée familiar with their case,1:ére aware
that most trials are resolved. around very fewzfeadily iden-.
tifiable issues,' Many factual ma@ters are non4contentiousg
Certain collateral'mafters might well be determined prior
to trial. Accordingly, our ‘reédmmendation- ié'.made_ fo
improve the quality-of the trial whiie ~at . the same .time

expediting the process.

A, Objectives. -
| | SpeCifically, in seéking to. improve thé accuracy -

and effiéiency.of the‘trial process and decrease  the ex-

‘penses. and inconveniences to all concerned, we believe the

following ijectiVes may be attained.

1. . a reduction in the number of witnesses to be

- called at the trial;
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2. a narrowing of the issues to be litigated at
trial;

3. generally a more effective and efficient

‘trial preparation and accordingly a reduc-
tion of time and expense - involved in. the

trial itself,

B. Purpose of the Pre-trial Hearing

As the law is now, the accused is given the
opportunity to make a statement following the closing of
the Crown's case3atvthe preliminary enqui_ry‘.f Rarely does
he chooée to saY.anything? However, arrangements.ére often
made between the Crown and the defence whereby . admissions
on non-contentious matters will be .made by the defence

pursuant to Section 582 of the Criminal Code at the time of

trial. We believe that far greater use can be made of this
procedure. Specifically, we recommend that a pre-trial
hearing be held before a judge of the trial court for the

following purpose:

1. - To give the accused the opportunity to dis-
close the nature or theory of his defence;
2, To give the accused the opportunit& to make

admissions on non-contentious matters;
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3. To coneider, and where feasible, make a
‘final determination on collateral issues;
€. g. autrefois convict;

4, ~To make arrangements for the introduction of

non viva voce evidence.

c. The Ratlonale for Reform

In=mak1ng these recommendatlons, we recognize

that any proposal that encourages disclosure from the

~accused is immediately suspect of infringing the accused'

right to remain silent. Because of the impbtténte of this

matter,‘.We 'will. examine it in detail, outlining the

‘rationale of our thlnklng before setting out the procedural

steps to be taken.g

~Apart from a few procedures, such as the breatha-
lyser law, the accused cannot be compelled to assist the

Crown in establishing his guilt. Not only does he,have the

: Vpritilege againét self-incrimination, he has the right to

remain silent The accused may, and frequently does defend

-merely. by p01nt1ng to the legal and factual weaknesses in

the Crown's case without presenting any. ev1dence on hlS own
behalf, Truth as perceived by -the accused, is ‘certainly

not the most frequently invoked defence,
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Our present system preserves the ‘privilege
against self-incrimination, the right of Silenceg the pre-
sumptioh of innoéence, the Crown's burden of proof, the
accuséd's right to make full answer'and defence,'and vari=-
ous tactical advantages for the defence at trial. It puts
restraints on the prosecutorial powers of the .ététe. The
system, however, does little to discourage groundless pleas
of not guilty, to encourage reliance on truth as a'defehce,
or to improve the accuracy and efficiency of the trial pro-
cess through, for example, eliminating ,unnecesséry issues
oTr surprise defences; Whether guilty pleas are Qntered in
cases where there is no legal or factual basis lfor. a de-
fence, whether trials are limited to 1issues actﬁally in
dispufe, and whether surprise defences‘are avoided dépend
mainly on the decisions of defence counsel? As a' result,
many defence coﬁnsel are unwilling fo make concessions for

fear of losing some ground on which to avoid conviction.

In looking at our criminal jurisprudenéé, we find
two opposing, though not nécessarily irreconcilable,
rcquirements. The law exiéts to provide proféction to
socicty againsi,law—breakers7 On the other hand, it exists

to guarantecc the protection of individual liberty.

x|
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Accordingly, our system of criminal justiée mﬁgt strive
simUltaneously.td_guaranteé that the rights of the accused
will be respected without sécrificing :the ‘defence of
society;: It must be effective, efficient, yet ﬁuménef In
examining the coﬁfliét'between public interest aﬁd indivi-
dual liberty,_gfeaf care must be taken in making‘ény recom-
mendations for change so.as not to pfométe improvement in
the protection of the public intefésf if gained at

unacceptable expense to individual liberty.

Our recommendations call for changes in law,

practice -and attitudes. They must, however, be -evaluated

in the context of the complete scheme of pre-trial proce-
dures proposed in this paper. The accused's right to main-
tain silence remains., We are only changing the framework

for the exercise of this right.

In the context of the present discussion, the

fundamental principles - that must be preserved are the

following: the presumption of innocence, the accused's

right to make full'answér and defence, his right of si-

lence, the limitation of the prosecutorial powers of the

state, and the privilege against self-incrimination. The

prdcedures propbséd in the following pages - will, in our

view, adéquately protect these principles.
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Pre-trial discovery affords the defence the

opportunity to thoroughly examine the Crown's case and

obtain much the same information as it would have after the
Crown has closed its case at trial. At trial, df‘ course,
the accused’is‘in the position where he must = either cali
evidence, and thﬁs'disclose the nature of any positive
defence, or merely rely on a general denial arguing that
the Crown has not‘established proof beyond a reasonable
doubt. Since thé'defence will have recéived full discovery
prior to the pféQtrial hearing, we feel this-is‘tﬁe‘ appro-
priate occasion for it to disclose the nature of fheOry of
the defence. A¢cbrdingly, we recommend that the accused be

given the opportunity to do so at this héaring;i

The accused may'refuse to say anything, he may
disclose the nature of his defence(s), or he may advise
that he intends to rely on a general denial (the' Crown
cannot prove its case) while at the éame time -dindicating
that after he hears the Crown's case, he may .introduce a
specified defenceé For example, the defence mayﬂéay, "Our
position 1is that the Crown must prove its case. If, after
hearing the Crdwﬁ's case, we find it necessary to call
evidence, it will be to establish a defence of?iéék of mens

rea,"
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The effect of these responses would be dgtermined
by what stition"the\defence'tOOR'at trial. Thé”only con-
sequénces that we infend-sﬁould.flow from any inconsistency
betwéen the defence pogitibn at the pre;trial hearing‘ and
at the trial w5u1d~b§'the weight ﬁq-be given to the defence
evidénce. If'tﬂé:defencé'indicafed a\genefal_denial?éf the

pre~trial stage and continued this position at -trial, the

~ situation would be as it is in current practice, Should a
'genera1>denial be indicated at the pre-trial hearing, but
‘at  trial- evidence be called to establish a- surprise

‘defenée,‘theijudge Qr'jury in COnsidering-that défénce; may

give less welght to it because it had not previously been
disclosed. If»fhé‘acCuséd indicated a Specifié defénce-
such as alibi‘at'the'pre—trial hearing but thenv\introduced

a different and incohsistent defence . ét trial,;‘éimilarly

the7weightrgivénito'it‘would.beiaffeCted.n‘We‘ishOuld make

it quite clear, that considerations of the " weight to be

given to the defence.can only come ‘into play if thé>defence.

introduces evidence ‘at trial and such ‘evidence ' is ‘incon-

.......................................

sistent with its ‘Stated position at the pre-trial hearing. .
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This is a two-way street. We see no reason why

there should be any inconsistency between the accused posi-

tion at pre~trial and at trial. In those rare instances
where there is a valid reason for such an inconsistency, a

logical and sdtisfactory explanation will wundoubtedly be

available, DiSClbsing the nature of his defence . at an

early date will serve to reinforce such defence when raised

at trial. It is_thé doctrine of first opportunity - the

earlier acknowledged, the more weight it carries.. We can

envisage no circumstance where the recommendations we make

in this respect could detrimentally affect or prejudice an

innocent accused,

D. The Preétriél Hearing

We have already outlined the four general areas
that this hearing could deal with., It would be  of advan-
tage to counsellto have an informal meeting to-prqbarev for
it, In most cgséé a telephone call 'wbuld suffice, ‘In
general, counsel would exchange - information',aé-'tb what
items might'bg'raised at the hearing, what édmiSéions might
be made, whatgiséuesvmight be determined. As indiéated in
the previousléﬁapter, the Checklist for Discovery and Pfe=
trial Hearings”coﬁld assist in determining and:.organizing

the issues.
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At the hearing Crown and defence counsel would be .

present before the'judge along with the accused and a court

reporter,

The following matters would be revieWed:

- The accused‘wpuldv be invited. to disclose the

nature or theory of his defence . and/or make a
general statement. His response unld be
recorded. The implications of this have already

been ‘discussed in detail.

' The judge would enquire if the accused wished to

make any admissions -on non-contentious matters

'fof'the purpose of’ expediting the trial. For

exampie, in an arson case, . the discovered
materlals 1nclude a cert1f1ed copy of the title

to the fire=- damaged property in thev accused's

name, -an insurance policy wherehy that property

is 1n5ured by h1m and a statement by "the insur-

ance agent w1tne551ng the sale of that policy to

the-accused. If the defence were sat1$f1ed as to

~the Crown's ability to prove these matters, it

couid;make the-admissieﬁ‘that,fof thehpurposes of
the ttial the fire-damaged property referred to
in the indictment wae insured by the accused
under the said policy at the time of the fire.

Any admissions would be recorded.
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Issues collateral to the  basic issues at the

“trial  would next be raised. -What - was

""collateral"™ or '"basic'" would depéhd- on the

‘circumstances of each case. Depending . on each

particular case, various matters may be con-

sidefédo Some of them are:

(a)

(b)

(c)

Issues collateral to the merits . of the

charge: pleas in bar of trial:- (autrefois

dictional questions, venue, joinder and

severance, and constitutional questions.

-Certain questions relating to the admissi-

Bility of evidence, for example, wiret

.....

evidence.

Voir Dire -

Where expedient, we recommend that Crown

~counsel arrange for these witnesses to

dﬁﬁear at the pre~trial hearing for a final

detefmination_of this issue. Very often, as

"a result of the outcome, the Crown will
'withdraw its case or the defence will enter

a guilty plea.

ap

. » ;
- - - 4
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4, - Counsel would next speak to any arrangementS-that-
might be made so as to avoid the necessity of
éalling'Viva voce evidence., For example, a cer-

‘tified copy of an automobile registration could.

be filed as proof of ownership or it could -be .-

agreed that the evidence of some expert could be
\v1deotaped for showing at trlal _ ‘
5.  The final matter to be dealt with at thisihearing

would be setting a date for. trial.

We»recqmmend that a record be made of the nature -
of aﬁy defenceithe accused may propose; any statéments ﬁade
by the acéused; any admissions-made_byvéither, theﬂ:accused
or thé erwn; the disposition of any collateral issues; and
any arrangemeﬁts,or agreéments relatiﬁg<to.the;-calling of .
evidence'atltrial; Caré will have to .be taken recording
sﬁch inférmétion so that the record is an accurate state-

ment of the matters and issues determined at this hearing.

E. Right:of Appeal

Our recommendation here is simple. There should

‘be a right of appeal arising out of any decision. made by

the judge on a disputed. issue at the pre-trialwhearing,»but

such appcal qbuid only be launched aftef'the -determination
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of innocence or guilt at the trial as part of 15 - general
appeal from conviction or acquittale We can see mno great
benefit in such right of appeal being exercisable before
trial. :On the contrary, if it existed at that point, it

could well be the cause for very considerable delays.

F. Important Considerations

The pre%trial hearing creates a mnovel situation
in which judge and counsel are . placed together for the
purpose of considering means to improve and ekpedite the
trial. The fact that this will occur, we believe will lead
to admissions and arrangements being made for such pur-
poses. The precise format for pre-trial hearing-should be
a matter of local or provincial decision? What '6¢cur§, in
each case will depend on a variety of circumstances, *;Some
feel that the judge could play a key role at this stage - by
leading discuSsipn and making recommendations for agree-
ment. Ccrtdinly'the role of both Crown and defence counsel
is crucial, Both‘should be able to make pbsitive recommen-
dations, Indeed counsel, having discussed these matters
informally, might well arrive at the hearing with a pre-
pared list of admissions and agreements .relafing to the
calling of evidence at trial. The key to ’its success  is

prior preparatioﬁ and knowledge of one's case coupled .with

1
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a. desire and recognition that many issues collateral to the
key issues of the case can be dealt with at this stage

without prejudice to either party.

Our proposal calls for a judge of the trial court
to presidé at fheApre-trial hearing. In some»in;tances it
may be preferable for the pre~tyiai judge and the trial
judge to be the same individual, perhaps in jury tfials, or
in remote areas where another judge of the same court is
not readity available. Considering that many of‘ the mat-.
ters to be dealt with at this hearing are matters now under
the jurisdiction of the tfial judge, it seems both logical
and convenient fér the trial judge to continue to  exercise_

his jurisdiction.

In most cases, -however, we recommend that a
different judge preside at the trial, for if the :pre-trial
judge were t0 tak§ an active role in seeking arrangements
whereby the trial could be expedited, it might be unwise
for him'td preside at both hearings. Aléo, in>1érge urban
centres, if the judge were to 'preéide at both Ahearings,
varidué.administrative changes would be necessary. In any
cvent, we put this out for.consideration, Actual.- practice

would be a matter of provincial determination.




61

Generaily speaking, the same defence counsel acts
throughout all steges of a criminal case on behalf of an
accused. This is not neceesarily the case with Crown coun-
sel, particularly in large urban centres where they may be
assigned to. a triel at the last moment. It is well estab-
lished that a counsel sheuld_be able to conduct a - case ‘as

he sees fit. Where, for example, at a pre-trial' hearing

one Crown counsel might be quite satisfied to have . certain

evidence introduced at trial in the form of a medical re-
port, another may wish to call the attending doctor. As
such decisions will have to be made at the pre~tria1 stage,
we recommend thet_the same Crown counsel nandle :a case
throughput or otherwise reach understandings 'er develop
practices so that the pre~trial Crown counsel can make;‘all
relevant decisions for the conduct of the trial. . Agein,

this is a matter for local consideration and decision.

A word'éhould.be said about the unrepresented

accused. In any eystem where legal counsel is not provided
as of right,. there dinevitably will be unrepreeented
accuscd., ILven where there is such right, an aceused may
choose to act on.his own behalf. The_ conrt'fsystem' is
~bewildering enough to most accused represented By' counsel,

let alone those without one, Our recommendationsv'relating

o

o . Wl o 1
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to discovefy and  the ;ﬁrééf}iéif*héariﬁgﬁ‘ﬁiif thpiicété?
matters fbf'him'evéﬁ hhoré;*”'Wé; havée™ Considered various
means of simplifying the process fdf:him"iﬁéfﬁdiﬁgf'ékfén;
sive‘use_of.eiﬁianétdry'forms but discarded these ‘because '
we are safiéfiea'tﬁéf the accused réquires"difeét‘ advice

from a person ‘in éutﬁbrity, who is seen by the ‘accused as

disinterested, iﬁ“gfaer f&wtfﬁiy coﬁprehéﬁd and %aké{adVaﬁ—
tage Of’thése!ﬁfécedﬁfééé"We recommend’ therefore that in
the case of the.unrepresented accﬁséd} the eﬁtife diséd%erY”
process take place at the discovefy hearing under the di~
rection and guidance of the presiding judgef This may well
encourage such judge to firmly recommend to the accused
that he‘acgept'the appointment of legal aid counsel on his
behalf. It Wili, nevertheless, ensure that there is a com-
petent official whose responsibility it is to.méke certain
that the accused;s rights.‘to _discovery and a pre-trial

hearing are observed.

G, The Necessity for Co-~operation

Defence participation at the pre-trial hearing in
the manner which we have recommended will simplify and ex-
pedite the triai; We believe that the degree of benefit
will depend primarily on the attitudes of léwyers and

judges., A negative attitude on the part of the bench . and




bar w111 mean that the procedure w111 be merely :éf ritﬁaivfu
- where: the defence routlnely refuses to admlt or Vmake 'anﬁ: .
statementr and the trlal bench 1gnores the 1nferences to beeﬁ
drawn from the accused's responees. If the Jud1c1ary supnu
prorts these proposals, 1ts con31derab1e 1nf1uence W111 uv 
courage the co operation of counsel. Thegadm1e§;qgfpf-nopf;

contentxquaﬁfacﬁs.w;llfsave,court-tlmeagwiﬁneSSaxtime;ﬂ‘wnd -

counsel time, - It should prove a reasonable  and practical

improvement .on the present system,
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V. IMPLEMENTATION®

A, General Considerations

The reader may questlon why, in a paper ‘such as
this plepared as’ a gu1de11ne to discussion at - a ~ Working

Conference onapre—trfal*procedures,~anything~sh0u1d be said

about implementation. Many of our proposals may - not see

the light of day{;'Our{respOnse is that in talking of law
reform one must:pay attention not-on1Y‘to the“.SUbstanfive
referms-to be made but to the process by which*they;“become
1ncorporated in the ex1st1ng system._ We can all think of

legislation. enacted to. accompllsh a certain end but which

~when put into’ force,:’produced a different effect The -

process of. 1mp1ementatlon may ‘have-a profound. effect on the
nature of the flnal product.' If not introduced = properly,

the supposed:reforms may create more pfoblems ‘than “those

they were "intended to alleviate. In the past, . too little =~

attention has Been paid to the metamorphosis of new law
into practice. Accordingly, careful attention must be paid
to Quys_qhd.meane by ‘which any proposals for reform are put
into operdation, We must constantly ask "how do cI;’get in

practice what is my ‘mind's eye?'".
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Laws introduced into the statute books _must.'be

translated into practice. This, under our federal system,

is primarily the task of the provinces in the exercise .of

their.constitutional responsibilities for the administra-
tion-bf justicé. TProcedura1 law must not 'imposé_'adminiw
strafive.imppssibilities on the criminal jﬁsticé\systém of
the provinées.' Those systems, however,:must be’capable of
implementing desirable changes,'Ahy significant”-ieform of

pre—trial'pr0cedures, or of any other part of the criminal

law, demands close co-operation. between the federal and:

provincial governments,

It wéuld not be appropriate for the ,LéW  Reform
Commissibh of Cahada to recommend administfativé‘procedures
for adoption throughout the country. This is bésicallﬁ a
matter falling within provincial jurisdiction, and one that
requires study on the local level. No one system will be

appropriate for all provinces, or indeed for all areas of

one province; what is appropriate for a rural area may not.

be appropriate for a large, urban centre.

Nevertheless, we wish to add our. strongest
support -to. those who have advocated gimprovements - in

administrative = structures and procedures. Many recent
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studies in Canadag England ' and the‘fUnitéd'“States have

called for such improvements. Encouraging’ steps  in this

direction have already been taken in several juriSdictiohs‘

in this country,. ' We ufgé that this process be accelerated

and extended to: all aspects of the administration of

justice in all “jurisdictions.

.~ We share the 'views of those such as the Ontario’

Law Reform - Commission, the British = Columbia’ Justice

Development Commiésion,fand-the Albérta ‘Board’ df"ReView,

who have stressédvthe'heed‘forfgreater professioﬁalism;‘COA‘

ordination, and efficiency in the management of the crimi-

nal justice system., We agree with the assertion of the

Ontario Law Reform Commission that -adjudication,  and not .

administratioﬁ,lshould be - the primary - function of the

judiciary. Professional management'df the criminal justice
system, including the courts, can be achieved without in-

terfering with this ‘adjudicative function or the independ-

ence of the judiciary. There must be a close working rela-

tionship between administrators and the judiciary;. in cases

of éonflidt;‘tﬁé"will of the jﬁdiciary must prevail.
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Sound administrative techniquesvcanvreduceiéosts,
delayé and inconvenience,< More impoftantly,, they can
improve the quality and.accessibility of justice. Within
the cqnféxt of‘ preSent “rules of procedure, 4sigﬁificant
improVémentS‘may-bé effected through efficient ~-management
of thé.syStem,- The problem of delay is a case - in point{
Too often fhe brdBlem is-vieﬁed as Simp1y~one of inadequate
resouites, when'thé real problem often .lies in the in~-
efficient use Of'resources;" For example, 'experiénce in
many jurisdictiohsAhas demonstrated that proper ;éase—flow
management can_iﬁ' fact reduce delay without"increasing

courtroom facilities or. judge power.

_ We have a special interest in the'/quéstion of

administration because of its impact on proposals ' for.'  law

reform, Law reform in its broadest, most realistic sense,

involves more than statutory amendment, - The :impact - and

success of a change in the 1law is shaped by social,

individual, and institutional practices and attitudes,

Proposals for changes in the law are frequently
rejected as impractical or beyond the resources of _the

system. Sometimes these criticisms are justified; and

proposals must therefore be altered,. ~ What "we cannot

1_--—-—----"'-4————J
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of a proposal for change

based on the assumptlon that

inviolable. hThese " charged with

administration of justice must be

their approach-to recbgnize_that'
change in practices and attitudes

the law.

B. - From'Idea'ToiPréCtice

ex1st1ng practlces _are

responslblllty for the

suff1c1ent1y flex1b1e in

there is the need for

to complement changes' in

Should a proposal like ours be put into practice

it would call for pérticipation and co-ordination at

various levels. First, it would call for some legislation

by the Federalhgbvernment'-second

it'would- call for -the

establishment of rules by prov1nc1a1 authorltles thlrd it

would call for study and acceptance by those profe551ona1s

- lawyers Judges, pollce, and court OfflClalS who would be

adoptlng the scheme 1nto day-to-day practlce

W1thout a

pOblt]VO attltude, favourable to 1mplementat10n from these

grdups we doubt very . much 1f any

successful

such scheme would be

We reiterate that current'practice in pre-trial

c¢riminal procedure varies greatly from one area. of Canada
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to another. Some of. the recommendatiéns_ found in our
proposalradopt or have been built .ﬁpon' good. pfaéficés
currently followed in some'aréas, To 'some readers, thesé
recommendations will-be‘old.hat. Others may'feei that éome
recomménda£i0n57wbﬁld not work in their particﬁlgr érea.
Any recommendatibhé of the type that we make < cannot be
takeh and appiied'Without ﬁodification? They cgh, however,
" serve as the basis for disCussion and a guideline’:for the
- implementation Qf’the pre-trial scheme most suitéd to a

particular province or area,

Our criminal justice system is ill—eqﬁipped ‘to
adopt overnight_é‘whole new system of.pre—triai'spfoggdﬁre.
Any new_legislatibn of rules of practice and protedure,have
their growing péih_sf Where a new systém cails  for .sgme
radical changes with unknown stresses or conseqﬁenéeé to
the system, implementation must be approachedeith caution.
For example; what does our recomméndation, fof"dbfaining
signéd witnesé statements mean in terms of",increased
workload and benefit - for the police? Theré are many
unknowns which are unknowable until tried in pfaétice.. ’It
is for this reason that we Tecommend that any proposal for
reform of pre—triél criminal procedure with 'far;reaching

~consequences be done on a trial basis, limited initially
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only to certaln cr1m1na1 code offences Should the scheme

be 1mp1emented we envisage. such steps as those enumerated

hereafter being‘taken in terms of 1egislation, rule—maklng

" and education.

C. Legislation

Leglslatlon coverlng the follow1ng p01nts could
be enacted to support the recommendatlons set out in our

proposal,

Parllament could enact a statute 1mp1ement1ng the

pre- tr1a1 procedures recommended 1n th1s paper..

Thishlegislation}would provide:

1. tthat the statute w111 not be proclalmed until

a year after 1ts passage 1n Parllament

2. fthat 1ts provrslons may be suspended at any
‘tlme by proclamatlon of the Governor‘ General

1n Councll'*

This is solely as a safeguard against unfore¥

scen.complications.
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that its provisions apply to the following
offences which will be known as = "Discovery

Offences'",

a) trafficking in narcotics;

. b). posseSSion of a narcotic for the purpose -

  0£ trafficking,

c). theft of a car (and contents),.

i&) possession of a stolen 'carrr(end con-
“tents);l |

:é) forgery;

"f)_‘utteiing a forged document;

.gj' criminal negligence (by 1nd1ctment),

hj- dangerous driving (by 1nd1ctment),

and; in conjnncfion with one. of the above
offences,~to all 1included offencesi and to
conspiraey S or accessory after the fact.
Also, 'its provisions will apply . to all
offences where a count charging a”fdiscovery
offenee is joined in the same indicfment or
information with a count charging: a non-

discovery offence;
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‘that an indictment be presented at the

‘opening of the discovery hearing and pre-

ferred at its conclusion;

that there be no direct indictment = for
"discovery" offences but that the quaShingiof

the charge be subject to apﬁeal;' o

‘that the provincial court have jurisdiction
~for -all purposes prior to the pre-trial

- hedring; -

‘that  Part XV of the Code apply fmUtafis

mutandis to proceedings in 'respetf of dis-
covery offences. Any reference in Part XIV to
the'pféliminary inquiry‘éhall-be read as a

reference to the discovery hearing;

that clection be either before or after

‘completion of diséovery and where re-election

is sought at or after the pre-trial stage, it

be granted only if exceptional circumstances

~.are shown;
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The legislation required to';implément

our discovery proposals is given. in detail

In brief, legislation will describé, define

~in the paper,.and need not be,repéated here.

and provide fOr;

oa)

- b)

&

“the accused's legal.right_to  discovery,

the obligation of Crown counsel to

effect discovery, and sanctions for non-

disclosure,

the type of information and  material

subject to disclosure, and exceptions,
the jurisdiction in the judge presiding '~

‘at the discovery hearing to settle dis-

putes as to discovery,

the judge in special_ cases,, bn_ cause
being shown by eithef party;  to order
the cxamination of'witnesses '$p~ as  to
compenéatc for the ingdequacy 0f regular

discovery, or to preserve evidence in

. cases where there is a danger of witness

- intimidation,
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11.

12,

13,

14,

15.,
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e)  An offence for ' a .potential - witness to

. knowingly make'a false signed statement;

that Part XV of the Code not apply ‘to Dis-

- covery offences;-

that committal»fof trial be: automatic unless

there is a defence motion to quash;

for a pre-trial hearing with jurisdiction  in *

the trial court;

Ihét diséovery and pre-trial hearings be
reéordedfand the items making up =~ the ' record

be specified;

‘that appeals or prerogative - reviéw "be pro-
“hibited until the conclusion of - the trial

jéxéépt where the decision attacked terminates

the prosecution;

that the items and order of business to be

conducted'at the discovery hearing be  speci-

{fied, and provide
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a)

b)
c)

e)
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for the filing of proposed indictment,
for the filing of discovered evidence,
for the hearing of matters and issues

reiating.to cdmp1etion of discovery,

,that;the,diSCOVered evidence filed before

the court be the material upon which a

'motion to guash shall be based, f

for preferring indictment;

thaf the items and order of businéss ‘to be

'coﬁducted-at the pre-trial heéring‘be speci~-

fied, and

a)

,provide,the accused -the opportUnity to:.
- make a statement disclosing .the nature or -

-itheory-of his defence and the 6pportunity

- to make admission(s), and explain to . the

b))

- ral issues, and

~accused the consequences of any disclo-
-suré'by.him in these respects, -

provide for the determination of collate-

‘provide for the introduction . of non-

‘testimonial evidence at trial..
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D. Rule Making

Should-legiélatioh inébrporating the'scbﬁe of our

proposal be enacted, we recommend that consultation with

- the provinces and other interested parties be held. Any

enabling legislation should be as wide as possible, leaving

room for the provinces to work out the details of practice

and procedure according to local needs and priorities.  In

keeping with this, our proposal has set out general guide-
lines, leaying many of the specifics to- be determined by
the provinces either by'deveioping their own’rUléS‘of”pTac—

tice or by estabiishing “effective administrative proce-

dures.
E. .'EduCation

If legislation is enacted, we recommend a . delay
of about one year be fore promulgation. This - would allow'

sufficient time for those responsible for the establishment
of rules and- administrative practices to ~ familiarize
thcmsochs-with the legislation and provide such rules and

regulations as-would be required. - At the same time it

would provide the opportunity for workshops and seminars to

be held for ‘those actively dinvolved in the -criminal
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process., It would be vital that these people should not
only become familiar with the new 1legislation, rules and
procedures but also be given the opportunity to make a

positive contribution to implementation,

Once legislation had been promulgated —‘and pre-

trial procedures become operative, we recommend a constant -

monitoring of them in each province. In this way, practices
can be tested, statistics collected, and a.. fhorough
investigation énd'appraisal.made, A comprehensive report
would,éontain these findings, Should the new procedures
prove themselves,:they could be expanded to- other offences;
should théy pTOVe unsuccessful they could be femodeled or

discarded.

After much discussion with judges .and lawyers
throughout thefébuntry, we are satisfied that the success
of pre-trial procedures will not depend so much on any new
legislative cnactment or specific rules of braétice: or
procedure, but on the attitude of the bar andvthevbench and
their desire to develop a more efficient and just _criminal
process. Our proposal has been developed with'fhis concern

in mind.




NOTES



" NOTES .
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" APPENDIX = A

STANDARD'FORM STATEMENT -

RIGHTS OF A PERSON' ACCUSED'OF‘A‘CRIMINAL'OFFENCE

You have been charged with a  criminal -offence.

“As- an aCcused(pefson you are.entitled to a:trial., You-also

have certain rights for your own protection which must be

observed.

These-rights:are as- follows:

The right to remain silent. You have  the right

to reméin silent at.all times; ' This means - that
you do'not s have - ~to- give a ~statement -either
spoken or written, to the police or to'the court.

Any. statement ‘you make may .be used agalnst you at -

- your trial,

The right to plead not guilty. AYou have the '

right to plead not guilty at all times, Because

- you are presumed to be innocent, youvarepentitled

to require the Crown to prove that you are -

:guilty.;‘.'

The;right to_be~presumedvinnOCent, 'Youﬂare;'in

]aw, presumed innocent of the offence with which

you are charged until such time as you may be
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found guilty by a court on the basis of - evidence

presented against you. At trial, the Crown must

establish beyond a reasonable doubt that you are

-guilty'before you can be convicted, ~Yeur guilt
vméy»_bé  eéféblished by - pleading guilﬁy, :Yéu
sh0u1d  consider‘ the -consequences of .pleadihg
guilfy veTY-cafefully before you do so. . Pleading
guilty:means that you are admittiﬁﬁ -that you
éoﬁmitted.the'offence you are charged Awith and
~ that you;aré*égg_going to require the Crown to

proVé your<guilttby:'introducing evidence in- a

'trial;-Abguilty plea also means that'yot will be .

subject -to the sentence of the court, which may

include - a fine, a term of probation, or a term of

imprisonment. You should read this entire decus

,mént,befoie”making ahy -decision on . a plea of

guilty.

- The right to be represented by a 1awyeT; includ-

You have thé right to consult with a lawyer about
your case. You also have the right te have a

lawyer present when you appear before the - court,
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Because trials are often complex, it- is ‘in - your .. . "/

best interests to seek the advice of a lawyer.’

CIf you,do not have the money to ‘hire ga"lawyer;

~ you may be. eligible for Legal Aidf‘- Legal Aid -

will provide you with a lawyer if you ‘are - unable
‘to pay for,one'yoﬁrse1f. To find out more about

Legal Aid, call the legal Aid Office at - -~ .=

If ydu éan>afford*a‘1awyer but do  not Xnow ‘of

one, call Lawyer Referral’ -at"”‘f”f”'f'f” e

They will recommend a lawyer to you,

‘The right to. @ hearing on judicial ‘interim

tody;'you:haVe'the right to 'a hearing before “the

court to determine whether you should' be ' re-

leased, This hearing is referred to as a hearing - '

on jUdicial interim release, and the words judi-

cial interim release refer to your .release ' from

‘custddy before and.during your trial,. It is. up

to erwn counsel (the prosecutor) to convince the
court that you should be -kept -in .custody. You
have a right to ' legal representation “at this

hearing.
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First Appearance Before the Court

You are required to appear before the ‘¢ourt'xto
have the chargc fead to you‘and to set the daté for your
trial;"Yoﬁ‘havevthe right to be répresented by a 1awyer at
this court appeérange. You have'all of the ‘rights» listed
above, iﬁcludiﬁg the right to remain silent, th' right ‘to
be presumed innocenf;~the right to plead not gﬁiity, and
the right to a»hearing'on judicial interim reléase{ If you
want a lawyer bef&re proceeding you should ask;’the court
for an adjournmént so that you can seek legal a&vicef The
following events éhbuld take piace at your fifst .court

appearance:

(a) - The charge will be read. The judge will read the

charge against you out loud. He will also give
you a copy of it, The charge will indicate what

offence you are accused of committing.

(b) You will be asked tO'eIGCt"the"mddef'Of"trial.

Depending upon which offence you are charged
with,'ypu may be asked to choose .oﬁg. of the
followiﬁg,modes of trial:
 (5), trial by a magistrate without a jury,
(b) trial by a judge without a jurf, or
(¢) trial by a court composéd of a judge

mdjmyo




82

Ybu may make your election (chqiée)-at phi; »time
or you may wait untii you haﬁe had . the Qpportﬁ—
nity. to examine the evidence against you which is
exblained below. Once agaih,‘it ié in your best
intefeststo.consultvwith_allawyer before making

an election,

If at_this time you elect trial by a magistrate

without a jury, you will be.asked. to enterla.pleg‘
of gUiity ofvnqtfguilty. You ‘have a right to
enter. a plea of not guilty. You may, of coufse,

change your plea at any time.

You have the right to "discovery" of the Crown's
case, This means you have the right to examine
all the.evidence'against you before your trial.

Crown counsel (the proseCufor) is required to

_shbw-y@ﬁiall the evidence he has against you and

favourable-to you. At your first appearance the
judge will normally set a date by which this dis-
coveryzshouid be completed. Again, it is recom-

mended you seek legal advice to. assist you in

‘this process., Your lawyer will assist you with

it, or conduct it on your behalf. If you do not
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'heve aulawyer,"the judge will a551st you in

learhing’,about the case ageinst you at the

discovery hearing, -

Pfe-TrialeHeafiﬁg;” At ﬁhis"hearing ydu lwill - be’

:1nv1ted to dlsclose your 11ke1y defence at trial
and make adm1551ons on non-contentlous matters
'for purposes of expedltlng the trial’ 1tse1f You
will also be 1nv1ted to agree on other matters
for expedltlng and 1mpr0V1ng the trlaI:; You - are

hnﬁer”ho obligation to do any of .these' things}
vItiwouid;'HGWeVer;'be most unwise fo éev”to fhis

‘hearing without a lawyer,
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APPENDIX “B” —

GENERALCASE REPORT

[ ] APPEARANCE NOTICE . |FileNo. e

" [[] TRAFFIC DEFENCE .

. []ARResT -
- [[]summons

R F.P._S. No.

Given Namel(s) - Alias or Nickname Age Sex

Surname, .

vl
' ?reseﬁt'Address ) o L B . R e Teleph. No. Previous Address i i
At S -t . - ) o h
“Citizénship Status Place of Birth Date of Birth TRagial Origin
) Marita{ Status Eye Colour He_ight ’ Weight Colour Hair Stylé Build i gqmplexion
Peculiarities, Marks, Scars, Tattoos, Deformities, etc.
. Medical Notes {Physical Condition) - Drug User Type Mental lliness History ... .
- o . Yes [] No [] Attached i}
Employed by or School Attended " Address Teleph. No.™’ " |Position or Grade -
If not Employed, State Source of Income Religion Soc. Insur. No, ~ ‘
Spouse |:|. Guardian-- [ - Name Address. . eleph. No.. - -~
Parent [T] Nextof Kin [
- Notified:- 1 MName S(Number ... - o [Pates e TimE.

by:

Warrant Executed Arresting/Issuing Officer(s) Sign if Warrant Executed Number Unit(s)
ves O No [(J . '
T r e Name - Signature
Date of Arrest’ Time Location of Arrest =~ - e o e Statement Obtained

Yes D
‘[Criminal Record

: Yes'[:___]

No [
N0.|:]

‘Attached,[]

No?[:] \

Name and No. of OFficer Taking Statement o I'nterpreter Needed
. R — . " N . . - . . Yes D

Unknown [ Attached []

Admits

Was Medical Exam. Conducted

On Prob. [ ...

Prev.

" Yes ]

“Conv. "t

Notl

OonBail []

“'On Parole []

Yes [}

. Nth

Auto []

J[Vehicle Type Owned/Used oIt

T " Motoreycle. O

Truck D

Licence No. Licence Year . Province’ Make Model .- Year ! Driver’s Licence
Booking Officer(s) No." <+ Unit Date and Time Booked’ Investigated by Unit
) P;iééﬁex;':s-?fﬁérty Taken - T o ]I havebeen informed that | may use the telephone to call my lawyer or immediate relative -
BagNo. . ..« l : ' | . . Return to: . ‘ Co . o
. “Not ' Call Desired : L
Cash Held Held N g No.(s) Called
o D 0 : L Not Desired O R )
R ettt = " {Prisoner's Signature) o : ‘
Complainant or Victim — Narmie and Address - ] Age .| Accused Relationship Telephone Notified- i
- . . , . - . o . to Victim Re . .
= e L , P . o REs Bus. 1 .ves [ No [ .
A v e A. . .. : :. .
. Yes [J. - No [}
Charge No. |
. Charge No. 1t | | ’ ‘L o . ] ‘ ) ; - T SR

Circumstancgs — {Give spﬁicient details for a'_plea of guilty, e.g. date, time, place of offence, etc., indicate co-accused namels), injuries sustained, including accused’s cooperation). .. i .

S

ot
Y

v -
Parole Recommendations " Bail Release Recommendations Held o
L . ' - ' - _ ,:YesEI Neo [}
Method of Release . .~ S o . o . o . '
Pljpmjse to appear . D * For summons D Recogni_zaﬁce {no deposit) D ; Reéognizahcg {deposit) l:l . $ A
s Checked Release o L Date and Time '
" OfficeNo. |  Clerk No e [ e o, Officerife o S '
B » ves (] nNo [ - BY: ] e : o
L ' J.P. s
|Pate Signature of
Releasing Officer -




-For the Crown

~ APPENDIX. c

- CHECKLIST FOR DISCOVERY AND'PRE-TRTAL HEARINGS

. REGINA V' L

Date oo 'Judiqial District

Name:of'Acéused:

For the Defence .. -

Part I -~ DiséoVéfy.y

-(1).AIndictmentwreadsfaSAf011§Wsﬁ

(2) SUMMARY OF BACKGROUND FACTS:

85




(4)

. in the possession or control .
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(3) PRELIMINARY MATTERS: '

" A. " Will there. bé any preliminary matters raised

by the prosecution? - ' ©
B. Will there be any preliminary matters raised

by the defence?

JMotionﬁto'quaSh,
: Applicatioﬁ,forTSepérate trial.
'V‘Applicatioanor change_pf,Qénuef:fi”
Chéllenée‘for_causé : | |

‘ Others?

The Defence requests discovery of the following:

(Circle apprOpff&te?request*and"réqunsé)‘f'

Crown Responses

- Discovery Of_alligral,-written:

or recorded'statements made by

the accused to investigation

officers or third parties and

P

oof thé_Crown;:;.' - Granted‘f Denied

g N B W S @ I N I W -
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b).

~Crown's possession, including

87

.Crown Responses

Discoyery of the‘namésWof all

‘witnesses interviewed by the

Crown:and a'¢opy of their

statements. - .. Granted . Denied

Inspécfion:qf éll'physical or

documentary evidence in the

inspection and copying of any

-bookg,‘documents, photographs

‘~'or taﬁgible,objects-which,the'

Crown obtained from the accused

. or which are being considered

v

for use at trial, ' ‘ Granted  Denied

Discovery and-inspection of
all further or additional
information coming into the

Crown's possession.as to

[tems b and c¢ after. this

request. i : . Granted = Denied



(5

.Crowhihas Téfuséd dis¢ovérY»ofisome‘dr é11vof'the

88

Evidence not disclosed by the'CrOWn - Where the

evidence requested above, it. shall 1list the
nature of the evidencé and the reason for with-
holding it.

(6)

Nature of EViden¢e oo i}jVReasonAfdr'Wifhhbldihg

Defence requestS‘forvinformation.j4' Thé{'defence'

furthér:=fequésts_.the  foliowing information:
(éiréleithe‘apprdﬁriate?réquest and res§dnse)

“ 'Crown Response

Whether thé pfosetution Wi11

" rely on prior acts. for ‘con-

victipn'to thé_similafinaturefv'
for proof of knowledge of

intehf;‘ _ L .. i Yes .. No

Whethet the informer will be
called as a witness at the

el kd xe
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Part

‘a)  Will the issue of the -

89
3. Whether_thé prosecution intends
to raise the issue of the
“accused's sanity. ~ Yes- No

4. 'o-.n-.:-o-oobvv

5.‘_..._....‘.-......

T - Pre%frial Hearing - .
(1) The defénce:vQ1untaTi1y discloses the‘?following
infdrmation.3 (circle the appropriate response)

~*WND.- Will not Disclose.

Defence Response

accused's fitnéss to stand

trial be~rais¢dfgt triél?. V~"_"Yes ~ No  *WND

~b) Wili'thb accused rely on a

defénce of insanity?' _. o .Yes_-piNb “WND




d)

)

g)

Tn the event of b), will the
défeﬁcé'supply the ﬁames éf
the wiﬁnesSesxto  bé 'calléd
and thé sub§tan¢e of,‘theif

proposed testimony?

In the event of b), will the

defence allow the prosecu~
tion to inspect all medical

reports?

Wiliuthe'aQCuged submit to a

psychiatric examination by a

court. = appeinted  doctor  on.

the issue of - insanity for

,fitneysﬂs, to stand t‘.riﬂl‘?

Will the defencg_fély on the

defence's alibi?

In thé'cventlof f),rwill the

def@née furnish ag71i5t- of

his alibi witnesses?

90

Défenee“R¢deﬁse*

Yes

Yes

Yes

Yes

Yes

No

No

No

No

No

WND.

WND

WND

WND

WND

-
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1)
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Defence Response

Will flthé-ZJQCCﬁéed"‘ifurnish' ‘

results of scientific tests,

experiments or  comparisons

and the names of persons who-

conducted the tests? -

Will the accused provide ‘thé

Crown with all records ‘“and

memoranda constituting docu-

mentary - evidence  in ~  his

- possession or under his con-
trol or,. where such . evidence

is not available or destroyed,

will - -the ~ defence ‘staté the

time, place and date of said’
‘ dcﬁtfuétion and the location
of reports, if any, concern=

ing said destruction?

’Yés

Yes

No

"No

“WND

WND




~ j) . Defence counsel states that the general nature of

defénde;is:- (circlé*appropriate.respgpse)x

(a)
(b)
(c)

(@)
(e)

(£)
'(g)

(0N
(1)
G)

“Accident

Lack df:Mens Rea
Dﬁress,or.Compulsion-

General denial

=Pr6vocation
”Self-defencé

'Necessity.‘

Intoxication . -
Possession in good faith

'cher§'— (Schi£y)

(2). Can thé;following mattersAreceive‘finaifdetermi—

nation’at the pre-trial hearing =

(a)
(b)
(c)

'Voir dire
Admissibility of wiretap evidenceﬁz.

(3) Can'aﬁy arrangements  be made to intioduce non

testimonial evidence instead of = testimonial

evidence.

E
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NOTE: -
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Such additional information as the defence deems

appropriate, -

~As aematter of 1aw no reference can be made at

ﬁhe trlal of the accused to -any response he has
madeAﬁo matters dealing w1th.the nature‘ of his
defeuce“uniess che defence leads euidencex and
such euidence is in'conflict withethat uresponse.
The . trlal Judge then may take such confllct into

con51derat10n in welghlng the ev1dence.
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CASE STUDY T

A, A CHARCF OF CRIMINAL NEGLTGENCE

‘The defendant was charged w1th operatlng a. motor
vehicle in a_ cr1m1na11y negligent - manner contrary to
sectlon 233 of the Criminal Code. The Crown- proceeded by
indictment. |

L

(1) Preliminary Facts - -

u‘After initial investigation; the‘»Crown,?believede
that 1t Could establlsh the follow1ng facts. Onﬁjéeptember
16th, 1976 about 10: 35 P M. a motor vehlcle ‘operated by
the suspect strgck-Mr.-Apple:while standlng by ‘the left
rear. fender of‘hdé automobile parked approx1mately four

feet west: of the travelled. portlon of “Albert. Street on- the

-northern~outsk1rts=of.Reg1na.' At thls»locatloniﬁonc Albert

Street there -are shoppingicentres, motels, servicefxcentres
and reStaurantS;“Mr. Apple was Severely injured. It was

estimated thatifull recovery would take many months.

The suspect had Just arrlved Reglna :hav1ng

“drlven non-stop. from Edmonton via qaskatoon,-a dlstance ‘in

1 pexcess of 500 mlles, The suspect had had four_-hours of
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sleep in the previous 41'hours;.had.beén drinking alcoholic
beverages in Edmohtén and en route to Regina. _xHé‘ had a

blood alcohol reading of .085, about one hdufiuaﬁter the

. accident.

Due to his erratic driving between Saskatoon and

Regina a passenger, Mr, Dumphy, hadgwarned.th¢,7suspéct on

several occasiohs to stop and rest because he Seéhed,to be
dozing at the wheelq Dumphy, the 'passenger,  fell asleep
near Lumsden, Séskatchewan .some 20 -miles north of the

accident.

Mr, Stéady, a witness,té the . accident;g and the
first on the'scéné, étatedvthat the §uspect-appéared shaken
up and tired but exhibited-no sign of;injuries,”?He Stated
‘that the suspect made the following comment_torhim;.VI must
have done ite I gdn't:reCali,anything,.o I must have_dozed

off.. .;"

The suépect was taken into custody, chafged with
the offence and appeared in court thq'_folloWing” morning

with 1ega1-couﬂ$e1,'

it @9 @ - o= am
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Prior{tp court appearance the file was delivered

to Crown counsel who  had approximately five minutes to

 review it. He was satisfied that the proper charge had

been laid and that it had been -laid in the proper. manner.

He delivered a copy of the information to the accused.

e September 17th

(2) First Appédrénc

Counsél for the defence. acknowledgédi, having

received a'copy.of the information but indicated -that he

needed more, time before advising on election and plea. Bail

was set. The presiding provincial court judge\set October

16th as the dafe‘for fhe discovery hearing,
DiscoVery

On Sépfember 20th, defence counsel called the

Crown counsel by phone and recived a list of the witnesses

that the Crown Wou1d call at the.trial, their addresses and

phone numbers and a brief outline of what ‘their evidence
would be. The complainant, Mr. Apple was still in: serious
condition at this time, however, it was indicated that

preliminary medical reports would be available by‘the week~

end, Also, a scale diagram of the accident scene was being
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prepared and would likewise be’ available, Counéellyagreed
to meet in the_pfoéecutofﬁs'offiée ﬁhe; folldWingf Tuesday,
September 28th at 4:00 P.M., with a view to completing

discovery_at,that time.

At that meeting; the piosecutor, prdvided the

following documeﬁts:

1) a scalé'diégfam of the accident ‘scene'.shoﬁing the

10cation'§fifhe complainant, the complaihaﬁflé'cér and

‘the accusédFS car in ‘relation tb “the highway and
neighbouringvbuildings;' | | ‘.Vv

(2) documents;ffom the breathalyserﬁtestwof thé:@éfendaﬁt;
(3) a medicalwréport; | | |

(4) criminal record of. the accused_showing on§f dangéroﬁs

driving cdhﬁiction in 1974 and two minor géséults in
19703 . | |

(5) full signéd statements ofi'each of fhef proposed

witnesses..

The witnesses and a brief resumé of théif:ﬂstatements

are as follows: -

-l e
~ ,
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Dr. BllllngS'
o ‘ An up to date medlcal statement indicating Mr.
Apple. had suffered a broken ‘back, and concussion.  Full

recovery was expected by Christmas.,

Mr. Steady
o This eye ~witness to the acc1dent idenfified‘ the
accused as th - drlver of the vehlcle “who effuck* the
complainant, Viéuel conditions . at »ythe ‘Soene were
excellent, He statednthe accused wes travelling““ss to 45
m11es per hour at tlme of. 1mpact and stopped about 100 feet
from where complalnant was h1t He descrlbed the ‘accused
as gettlng out of his vehicle aﬁd walklng ‘back to the scene
of acc1dent arr1v1ng there at jabout ‘the - same “time as
himself. The accused appeared-bleary—eyed and Shaken. The
defeﬁdant told_fhis witnees, "I must Ahave dohe“”it. ;”:I
cannot recall aﬁYﬁHing - I;mhet'have doiedvoff” . He fixed -
the tlme of the’ acc1dent at 10: 35 P. .M. ‘He will also testlfy
that there was . _én odor of _alcohol ‘on .the defendant'

breath.

Constable'Pérka_

‘C0n5£ab1eTPark5_wae‘the_first”polioe fofficer at
the Scene,l‘Helﬁook semples of bfoken:headiightﬁgléSS from

the defendant's car and samples of glass from the. clothing
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of the complainant. He will testify that the accused was
slightiy unsteady and appeared very tired}‘ He took the

accuséd to theipdiice station where the écgusedapalled his

lawyer who arriVed'at'll:SO, At’11;45 'a,breathaiyser - was

administered by,Constable Parks and a reading of?j{085 was
obtained. The accused was warned and asked fto"make a
statement but refused. The defendant ‘was then; chérged

under séction_ZSB'bf the Criminal Code.

Constable Van Wydk;

' An»_iQeﬁtificafion véfficer, he was;:éalled by
Constable Pafkslté téke photographév and prepafé ja .scale
drawing of.the'éccident scene, This_ he did faéglwell és
obtainihg a sigﬁed statement from fhg paSéengerlDﬁﬁphy. |

John Thompson is thé'assistant lab technician who

.prepared the"feport__matching the glass collé;ted by

Constable Parks ~from the defendant's vehicle to glass

splinters found ‘in Mr, Apple's clothing,

Bill Dumphy:

Mr. Dumphy is a close friend of the accused and

was a passenger in his vehicle, He and the _aéCused ‘were
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roommates.. They were looking‘for work in_Edmonfﬁnfaﬁ&  had"
left R’egina-at'éﬁ"OO-\A._Mf 6hﬂSéﬁtembef i5Q"The éécused did
all the driviﬁg; _They‘ were together. at ail times and
Shared‘a'motel‘rédm in - Edmonton. ~His :Stateﬁéﬁﬁ”\detaiis
events from 6:OO=A.M, Septembér 15‘to‘10530;P;M.: September
16. In particqlér, if indicates the extent 6f~'cdnsumpﬁion‘
of alcoholic bevéragés.by.both witness and defendant,‘fheif
attendante'at‘anbéT'and then'a‘ﬁérty until”abdut 3:00 A.M.
on the 15th fOIibwed by'aboﬁf‘4 hoﬁré‘sleép. ”'Véfibus' job
inqﬁiries wére made the mornihg:of.tﬁe'16th'and} then" théy
returned by car tb Regiha.‘7fLiqUOr‘fWas' consumed on the
return trip, the.aécused‘C6ﬁsuming about 12 oz,.ipf. liquor
plus 3 beers,'i~The witness became concerﬁed';ébput the
accused's dfiviﬁg. sometime aftef‘”IéaVing‘-SaékétOOn for

Regina. The Vehicle' would“d¢casiohaliy_"wahdérf on the

~highway and on one occasion went partially into the ditch.

On three separétéloccaéions‘fhe WitneSS:asked the,.accuséd

to pull over and ‘rest. On ohéfdf,theséfoc¢asioﬁs ;ther in
fact stopped and had cbffee. The‘last'féquést tolétop  wa§
near Lumsden; _Saskatchew&h. about 20 miles f'ffbm the
accideﬁt's‘sdeﬁe;just dfter the'défendént~had aimdst forced
anfoncomingivehiC1e into the' ditch. The acCuSéd again
refused to Stop:saying ”Wé'ré'almoéti“homeﬂ. »The  Witness
féll:asleép"shbrtlftafter"Lumsdeﬁ and was asleép éfy'the

time of the'accidént.
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Miss‘Gedrgéz

Miss-:GeQrge’s statement indicated 3_that thé'

defendant and wifﬁess Dumphy”Wére at a party'atl her ‘place
until 'approximatély 2:45 A,M!f]on _Septemberigjldth in

Edmonton. BoIhVWere "in good shape" when they iéft”

Tom‘sebastian:‘ff'

Mr, Sebastian is a general cqntra¢torﬂin Edmonton
who interviewed'fhe &efendant_at,li:OO A M, .oﬁ7fSeptember
16th and found him clear and coherent, He hqticé@;no signs

of drowsiness nor - alcohol consumption,.

Off thé;record; following diséovernyéﬁd after
consultétiqn with the defendant, counsel 'faf ‘théf acéused
~approached the]CrOwn counsel with a view to ;cémmﬁﬁicating
thatvhis clienf;‘would plead Aguilty. to an -éffence of
daﬁgerous-dri#ing‘and,thaf on the,facts hé“hadHJSéen, this
was the Only._Charge wgrranted. Qrown,.cunSéif refused,

however, to reduce the charge, .

Following  discovery, = counsel = for  the accused

interviewed Mr;;SteadyzAanstable‘Parksand John?Dﬁmth. - As

a result of his:igterviews he considered Bill quphy,to be

the key witness and indigated to. the'-Crdwn_ cdugsel that
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atxthe:pre—triai‘hearing he would-be.making an applicétidn

for examining this witness prior to trial. Crown counsel

also felt that Dumphy was the potential weak 1ink in its

chain and felt it would be its advantage.to'see-hOW Dumphy
would stand uP‘¥Under éxamination, Accordingly, Croﬁn
counsel preparéd?an application by notice of motion to the
discovery judgéité hear the evidénée of -Dumphf af the

discovery hearing.

THE DISCOVERY HEARING

In attendancé were the discovery judge, -.a judge

of . the Provincial Court of Saskatchewan, the Crown

‘attorney, the accused and his.couhSel and a- court: reporter,

~ The witness Dumphy was available,.

The Disdovery_Heafing

The.ﬁrééidihgi judge asked defence counsel if
complete discovefy had beer made. He replied it had,
Crownf  counSel ~-made  application for " the

examination of the witness Dumphy under oath., = Defence

consented’-to:,thg. application., The order - was  made




103

accordingly and Crown  counsel proceeded td'lekamine”:Mr;

Dumphy followed by the cross~examination by'_defence coun-
sel. Mr. Dumphy's evidence was fairly consistent With his
statement but hevcbuld not be ' considered & _strdng Crown
witness., He-admitted to having consumed 'a _Cbﬁéiderablé
amount of liquor omn thé return ‘trip from Edmonton, had been
sick on one occasion and had séveral dizzy $pells. He
still felt thaﬁf the defendant's ‘driving 'wés7.p00r on
occasion bﬁt admitted that his opinion in this' respect
could well have.been,influencéd.by his own . condition. . He
never consideredjleaving thé vehicle himself. ’Oh ;coﬁp1e~
tion of discovéry, the -accused elected_to-be}triea by judge
and jury. - Thelaécused Qas'committed-to’stand triél at the
Décember sittings of the Court of Queens"benéh"and the
matter ﬁas adjoﬁrnéd to November 16th for thé:’pfe?trial

hearing and for the actual trial date to be set.

Pre-trial Hearing

"Prior to the pre~trial hearing,,Crown;éna defence

counsel had discussed various ways in which -they might

expedite " the‘_actUalh'tria1¢7 They ~ agreed that . most

evidentiary matters were not contentious and 'ﬁrépared an
agreed statement of facts to be filed at this hearing. Its

substantive contents were:

/- - i- \_- - ‘\- ,'-
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‘The accused drove his ,éutbmobile from Edmonton to

Régina.on September 16th, 1976 leaving Edmoﬁtbn approx-

imately lzindon and arriving  in Regina approximately

10:30 P.M,

- The accused.consumed some alcoholic beverages ‘en route.

On:the.outskirts ofl»Regina; heading 1in .a.  southerly

) direction‘deh Albert Street the accused's vehicle hit

Mr. Apple,-fhé complainant, who was approximately four

feet off the:travelled‘portibn of the highway.

At 11:43 P.M. on September 16th the defendant's blood

~alcohol reading was .085, _He had not . consumed any

~alcoholic beverages in thq‘preéeding hour and a half.

The impact Qf the accuggdlé. vehicle with Mr. Apple

shattered iﬁs righf hgadlight and‘portions'pf,the.glass

from the headlight remained in Mr. Apple's clothing.

- The plan offthg“scenexof-the q;cident attaéhed ~hereto
represents a true-scaie,drawing of. the scéhe showing
" the locatidﬁﬂof Mr. Apple, Mr, Apple's vehicle and ' the

 vehicle o£_the,deféndaht.after'fthe_ accident,  Photo-

graphs 'A', 'B' and 'C' -were . taken at the«.accident
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scene aécofding to the notations'bn'thefbéck of €ach of

them,

This statement was signed by the “accused and

witnessed by hiSllawyer..

The jUdée then'asked'_whaf witnesses:vthe Crown
,expeétéd to call ‘at the trial., Crown counsel indiéated he
wbuld be calling Constable Parks, Mr. ‘SteadyiAand"Bill

Duﬁphy;

The judge asked the defence whether it Wished to

make any statement at this time or advise the cbuff'of‘ the

defence it intended to raise at trial. Defence counsel

replied that~it'had no étatément“other'thah the qddmiSSions

already recorded. He further stated that the deféhbe would
be putting the Crbwn to stri¢t" proof of itSf éase and

relying on a défehce'of'lack of mens réa.
A record was made of these matters fdf.the use of
the trial judge. . He thereupon set December 18th. as the

date for trial., . -

One week prior to 'trial Crown counsel. having

reviewed the transcript of Dumphy's éﬁidénce'given at the
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Cpre- trlal hearlng and con51der1ng the impression he gave in

;the w1tness stand concluded that the best he could expect

before a Jury was a conv1ct10n on .a charge of “dangerous

- driving. Thlsdwas'lntlmated to the defence counsel “who

after consultingtnith his>ciient; indicated a dgnilty nlea
would be entered;tofther 1es$er .offence, The:Aceurt was
advised of this; The witnesses who‘had been subbeenaed“for
trlal were advlsed not . to come but were to be avallable en
short not1ce on the trlal date. On December 18th .the trlal

judge accepted the plea of gullty to the 1esser offence.

The ahoVe"descfibes S a very straightforward

situation, Our second case study examlnes a more d1ff1cult

case .in wh1ch there is far less agreement between, counsel

- and great’reluctance byione accused to make any‘admlssions.
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CASE 'STUDY. 1T

B.  THE DRUG CONGPIRACY

[y

On the 6th of May,‘-1974, ‘Dave 'Pufney,' John

- Barnell and Jacques McKenna, all ‘residents of the State of
fNew York were arrested in- Salnt John, New" Brunsw1ck onh a

‘consplracy to trafflc in cannabls re51n.

Accordlng to the pollce report the three suspects

» had come: to Sa1nt John by - dlfferent routeS' several days
.before their arrest._ Purney reglstered at the Colonlal Inn

‘Motel near downtown Saint John on the 3rd of May He was:

accompanled by suspect Barnell and then 1ater ,JOlned “by
McKenna. They were dr1v1ng a blue 1972 Toyota Jeep “In

the mornlnp of the 5th of May, McKenna rented a half ‘ton.

- truck from_Superlor Truck Rentals. He then- took the ~truck

'~ to the railyardfoffiCe of CP"Express where he Aproduced

documents for'a crate from Rawalpindi, Pakistan, alleged to
contain tapestries. He was unable to obtain the crate due
to an insufficient description’ for assessing the customs

duc. le was asked'tofreturn:the.following'day;



- The customs 'appréiSer, Mr. Henry - Jones, had
earliér been informed by the RQC;M,P. ﬁhat it was ‘possible.

that bne of the packages td befCIaimed‘ingthe néxtufewidays

would. contain iilicit drugs. . He thérefore :carerIIy in-

spected‘the tapéétrigs.in the crate and found several plas-

: fic“bags_containiﬁg resinous $ubstance;"~He..contécted'_the.

R.C.M.P. The substance was identified as  cannébi$ resin -

and removed from the crate.

V-

The{nexﬁ,day,'on the - 6th ,of:_May,;yléjﬁ';around 

10:30 A.M,, Mr} McKenna returned,to,the'customs‘fékfice,,td_

 clear the crate. He signed the necessary ;doéuments as

importer and owner, paid the dutyfasSéssed-and'then:left_to.

~take possession-of the crate which was stored inf a néarbyﬂ

CP,prress'frcight'shed,‘ While McKenna was, in the . customs

office,‘a-blue Toyoté Jeep with suspects Purney and Barnell.
was obscrved circling the'block.' Upon leaving thé,‘customs
office, McKenné proceeded,north'on Pfince;WilliamsfSt..:and.‘

up Chipman Hill. . He,parkedvthe'rented;truCk;iﬁ;a;;shopping,

bay of the CP Express . freight shed -and -went  into the

Express shéd.‘AThere;,heupaid.the»air freight,bill‘for the N

crate and then assistéd a CP Express employee f6 z1oad, the

crate onto the:rénted truck. While this = was beiﬁg done,

-—

. . L

.
al s s

i ) f b i I 1
ol el eN R e x !




- el O o0 oN A= 00 a8 N e .

109

the blue Toyota Jeep containing Purney and.. Barnell was
observed in a .parking ‘lot - across the  'street .with an

unobstructéd:viéWfof,thé ffeight:shéd«and“thewparked truck.

"-,."; McKenna thén 1éf£.§he freight shedfand ;proceeded_
aibng'CayletonfSt‘  At'the~Same £im¢,-the blue Tbybta;'left
thefpérkiﬁgalotfénd follbwed,the pi¢k—up truck. :After'pro4
ceeding aboht'tﬁoiblocks;;the R,CgM.P.- stopped " both cars

and the three suspects were arrested.’

1‘Latef;that>day, after:qﬁestioning'by thé R.C.M.P.

the-suSpéct,'McKenna, madega-stétement"to the police. - In.

'the;stétement-he admitted‘kﬁow1edge.of the‘contents of the

crate and identified the other two suspects as . working . in

contert-withahimlto obtain the cannabis resin.

- The 'néXt<,morning,:;Méy,d7th, ' Constable. Donald
Redden'appeared before a 1oca1-Jﬁstice 'bf thé Peace. and

swore‘an‘information Chaiging the three with comnspiracy to

~import cannabis. resin. -

“The information was .accepted and process issucd.
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First Appearanée

‘At 11:00 A.M. that morning fhé,threévaccdsédeere

arraigned befofe.a'provincial court judge,f Thejiﬁformation

was read and a copy -supplied to each accused, none of whom
were represented by counsel, Bach was given’ the Standard

‘Form Statement:(éee'Appendix A) to édvise' themIﬂbf "theiT

rights, the_aVaiiabiIity of iegal”aid and the 1ike. “‘They

were'remandedfiﬁ:Custody td'Maynlsth’at 9:30_A.M;fi

Second Appearanéé

At this,time;:Purney.and Barneil'were ré§resent¢d

- by legal:aid counsel. chKénﬁafhad éﬁgaged_his'éwnJ’1aWyer,:

Lach accused elected triaifby”judgé‘and jury. Thé'bresiding.

judge set June 9th asﬁthevdate‘for- phe_idisco?eryf hearing

before a proVihbialvcburt-judge. Applications fbf’bail were -

made but refuéed, the court being satisfied ‘that the:

accused were unlikely to appear.on the return détg,

Discovery .

Betwéén-May 15th'and.kJune 1st, deféﬁcé? counsel -

obtained the following information from the Crown:

-
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1. The namés,'phone numbers aﬁd ‘addressesi of
"wifnesses the'Croﬁn was Cbnsidering calling
“at trial plus a brief 'descriptioﬁ_sof' what
.tHQY'would'say. -

2. . Certificate pursuant to Section 9(1) of the
:Nércotits Control Act estabiishing the sub-
.stance to be cannabis resin;

3. Lab reports establishing the ‘substance as

céﬁnabis resin, . |

4. iPhqtpcopies bf_all aocuments.relating to the

case V{ customs = documents, invdiées, :car
 réﬁta1 forms, hoteilbills; restaﬁrant bills,
'efc. -~ all of whiCh.had been obtained during

- ‘the inveStigatiqnf ‘
5. Copy of confession.provided to fﬁé-poiice by

- fhe accused McKenna.

On' June 4th, defence counsel met with Crown coun-

sel to complete -discovery. They were  advised ~that the

police had acted on information obtained from an.ﬂinformant

but that he would not be qa11ed to  give. evidQnCe. at the

trial nor would information about him be disclosed.
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.Copies of all_witness_statémenﬁs . were Zdelivered'
to each defence counsel. These statements had been signed

by each witness under a declaration that the statement was

true to the best of his_knowledge and belief' and;tthat he
‘would be liable to .prosecution if he wilfully stated any-
thing which he knéw not to:. be true:

. A brief:resumé of their statements'is"asgfollows:

Mrs. Bonness

- Mrs.  Bonness was the .clerk . on dutYf at the

Colonial Inn Motel on;ﬁhe,day when thp accused,'Purney and

Barnell registered.. She has identified Mr. Putrney as being

the individual who filled out thg regi;ﬁrétion ééfd on the
night in.questibn,,_On‘the'fegiStration card it ;is indi-
cated that Mr. Purney's vehicle was a blue 1972 Toyota
Jeep. Mrs.. Bonness indicated McKenna registeredrbn May 4th
. and that she saw the three of them at VarioﬁsA’fimes ~over

the following three days:;

Mr.. Marshall

Rentals serviCe;{'In his statement he says that,Mi; McKenna

signed a rental contract for a half ton pick-up truck

leaving a deposit of $44.00..

Mr. Marshall is the manager of the Superior Truck
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Mrs. Lenninghaw;:;

| ‘ Mrs. Lenn1ngham works ‘as’a clean1ng lady at the
Colonial Inn Motel In her statement to the_ police‘ she‘
sald She saw the three accused enter Purney'sr‘room »the
mornlng of May 6th She later saw McKenna leave‘”in.‘the
chk up’ truck followed shortly by Purney and Barnell in the

blue Toyota.'

Ruth McBride

M1ss McBride ‘is'~au-waitress at theﬁ Fairport
Restaurant. In her statement to the pollce She »teStified
the three accused had eaten lunch and d1nner at the restau- -

rant on the 4th and 5th of May and that when she} asked if

they wanted separate checks they told her that one would be_

f1ne.

1red Slmpson

]red S1mpson was the clerk on duty at the'customs
office the- mornlng or May ‘5th and May 6th hlS ’state—
ment to pOlLLO he 1dent1f1ed Mr.lMcKenna as the _lndiVidual'
who s1gned.thernecessary>doouments.to have the-gcrate “con-

taining the cannabis resin released.
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My. Henry Jones

Mr,AJones was the customs appralser Awho opened
the crate to 1nspect 1t for the purposes of assesslng cus~
toms duty. In hlS statement to pollce he 1nd1cated that he

found a res1nous substance 1n the crate between the tapes~

tr1es whlch caused h1m to call the R C M P

Constable'Ronald'Redden

Constable Ronald Redden was the officerfcalled by .

Mr. Jones In h1s report he 1nd1cates that he took a smalll

amount of the res1nous. substance and sent ,it' to the

i1 B

R.C. M P. 1ab to be checked When 1t was ascertalned that:
the res1nous substance was cannabls res1n, “he ‘and Sgt.
Ross Chrlstensen ,removed ‘the_ substance fromrrthe crate.

packaged it in. several cardboard containers whlch were then:

labelled and returned to R.C.M. P headquarters, He further
states that he-was present in .the - customs offiCe ‘when

McKenna cleared the crate,

‘Sgt. Ross Christensen ‘

L

In h1s report Sgt Chrlstensen 1nd1cates that he
helped Constable Redden as 1nd1cated above and that he then
kept McKenna under survelllance from the time he .1eft the
Motel on the 6th-of May until he was .apprehendedh‘by the
"R.C.M.P, 1ater’that day. He folloWed McKenna in:ﬁthe half

ton pick-up tTQCR;using'an unmarked police vehicle.
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_ConstéBleS'Duhhill'and Winters

ConSfableé Dthill . ahd "WinteTS'*_fstatéments
indicate thatnfhey'kept”;the ~accused Barnell 'éna Purney
undér Sufveillahgé from theffime:théyileft “the fmdtel _the’
morning of May.éth‘in thei“biﬁe :Toyota- untilf;they' were
arrested." They’will testify that the - Toyota’ ciréled ‘the
customs officeAwhile McKenna waé clearing the _é%até, and

that the Toyota then pfoceeded to a parking lot across from.

‘the CP ExpreSSpfféight shed;”'Ohcevﬁhe'pickqu Jfruck left

the Express shed,.thé b1ue Toyota:followedfit down Carleton

Street until.bbthﬁvehi01951were_ stopped by the',R;C.M;P£ 

Constables Dunhill and Winters élso‘ indicated:"inf‘théir

reports. that Purney and Barnell iﬁitia11y~pretéﬂdéd not to

know‘Mqunna.:_ ”

Sgt. Dunleaveyf; 
- Sgt. DﬁnleaVéy:'receiVéd. the Samp1§“7 dff’ the
resinous substaﬁgé;sént'tb h’imbAyCon‘s‘tab‘le‘Redc’ien.i1 ' Using
thosevstandards;épprOVed for'such"matters;‘ihe” identifiéd'7
the‘substance.ﬁag fbeing"QS%‘fpure ‘cannabis resin. . His

conclusions are indicated in his report which forms part of

" the police file. - He -is. ‘an' -analyst  under the Narcqtic

Control Act andlprepared the ceftificate discloSedi4to7 the

defence.
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Undisclosed Witn635  |

A witneés, whose identity the Crown wishes not to
disclose, made aIStatement.to police that certainfgénversa_
tions of the thieé accusedhhad been overheard.,33gt - indi-

cated that they had come to;Cahada for the sole purpose of

obtaining a shipment of cannabis resin to take back_to the

State of New York.

The thxee_defence, counsel ,requested;'the Crown

Attorney to give them‘thevname'and address of 7fhé’ undis~.
closed witness:bgt he refused on the grounds that;phe' wit-
ness might,be iﬁtimidated by the accused or,friegds~of the
~accused, -This'“meeting in the .Crown Attornéyfé office

lasted for one'hpur and forty-five minutes,

‘The aiscovery héaring did not'proceedfoh'schedule
because counse1 f§r Purnéy was éngaged-‘in _af j@fy ~trial
which had lasted much loﬁger~than.antiéipaéed.'__Notice to
other counsel 6fjan~appliCatioanor adjournment ;was given
on June 7th'and'on the 9th the ‘applicafi0n4‘Wa§v granted;-

June 28th was set as the new date,
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Discovery Hearing: June 28th
Judge Wannamaker pre31ded The. accused, - their
counsel and a court reporter were in attendance, fCrQWn

counsel flled the dlscovered materlals namely the witness

statements and‘all documents and dexhlbits. Counsel ;for’b
AMcKenna asked for all 1nformat10n relatlng to the }informer
and the undlsclosed W1tness. _The appllcatlon fconcerning'
the 1nformer Was~den1ed1 The‘ applicatien. concernlng the.
undisclosed wltness was then consldered The Crown

VAttorney explalned to Judge Wannamaker that the Teason ‘the

Crown w1thheld the name and address of thls partlcular W1t—

ness was fear that the wltness would be 1nt1m1dated by the

accused or by frlends of . the accused 'Evidence‘ Was_ given

_in support of thlS but nothlng was sald whlch could lead to

the identity. of this w1tness.- As well glven the strength

of its ev1dence, the Crown Attorney 1nd1cated that this

‘particular w1tness would not be called at trlal. ‘ Judge

Wannamaker then ruled that it was not necessary for ~the -

Crown to dlsclose “the name and address of the w1tness in

question.

Counsel for Purneyjland Barnell" at:;this stage

indicated they were satisfied they had adequate discovery. .

Counsel for McKenna made application “to have;fall Crown
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W1tnesses examined under oath, aNotice“thatT‘such-'apblicae
tlon would be made had been glven"four' days'hii:dadvance.
Counsel for McKenna was noted for hlS expert cross examlna—
tion and his abllity to confuse a ‘witness," Heb.requested
,their examination on the,basis' that he could] net fully

assess: the case agalnst h1s c11ent ‘until such time ~as 'he

had heard all the w1tnesses. Judge Wannamaker_“adjourned

for half an{hour to ‘review the ~witness statementsg' He
concluded that the statements mere"COmprehensiueﬁ and no
sbecific4reasonszbeing‘presented for their production, “was
satlsfled that the statements themselves prov1ded ‘adequate
dlscovery. He,1nd1cated_to counsel that..unless - special
circumstances_were ShoWnﬁto’indicate,the'defence hmould be
prejudiced’in obtaining’fuii discover&rof the caSe; against
it; such an jappiication would not be . granted;‘ Judge
Wannamaker also'COnfirmed that if the ‘accused 'mere con-

victed at tr1a1 the ‘refusal of this appllcatlon could be

ralsed as a ground for appeal

The_accused were then committed. for trial at the
September sittings of the Superior Court'with Jury.- Each
accused was remanded in custody to August 20th for the pre~
trial hearlng.and the settlng of a specific ‘trlal, date.

This concluded.the‘Discover&fHeariné.:
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Prlor to the pre tr1a1 hearing, defence and Crown
counsel met for forty mlnutes in an’ offlce.» the Court‘

House.» Counsel for McKenna 1nd1cated he would not partl—rf

‘c1pate in the pre -trial hearlng although of _course, he -

would be present w1th h1s c11ent. Counsel- fer~'the other.

- two accused adv1sed that they would be maklng an:fapplica-

tion at the openlng of that hearlng for a »trlai' of..their'

.c11ents separate from McKenna. Documents supporting' this

motlon were served at th1s time on. the relevant partles. At

.thls stage --McKenna and hlS counsel departed ) The

' rema1n1ng defence 1awyers ‘and the Crown dlscussed the pre~

trial hearing and_were in ‘basic agreement that - certain

arrangements_conldﬂbe:made at it for expediting the trial,

Pre trial Hearing

 Mr. Justlce Miihavenxhof"the Snperier Court
presided- He f1rst heard the-»appllcatlon on behalf_fof
Purney and Barnell for a tr1a1 separate,nfrome‘McKenna;
After hearlng counsel on this appllcatlon, he was satlsfled
that a joint tr1a1 w1th McKenna would preJudlce the other
accused in making a_full_answer‘ and defence'>and ordered

separation of trials accordingly.:'
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‘Mr., Justice Milhaven then proceeded to ~the ,pre—/

trial hearing'ny”McKenna,“Hé'asked}cbﬁnsel fofFMCKenna if
 he was brepafed t§ disclose = the rnéture of hié ‘c1iéntsf
defence at this stage(of_qhe prqceeding?' Counséi‘indi@afed
that the;obligation’Was:fiTle Qn thej Crown to _§$tab1ish
their‘case‘beanafa reasbnableldoubt?' He said_all_faspects
Eof‘the case‘wereAin'contentibnianﬂ he ékpected thQZCfown to
introduce all  of its"eyidehce according tb,;the best
evidence rule; Hi$ clieht was not prepared :té'imake any
admissions or arfangements tq’exped;te the heafihg.pf ,this

case, Judge Milhaven then indicatéduthat he ’wag.‘prEPared

to hold the Voir-Dire,cqncerning the'_taking"df "McKenna's -

statement. . Witﬁesses ~for it .were present. - McKenna's

counsel indicatea,he felﬁ this should be ddne ‘af trial.
Crown counsel éfgued that if they' failed';ﬁoizéain 'the
introduction of this sﬁétement‘ﬁhey mightﬂ wéll?;bé in a
position where = they could ndt prdceed :'agaiﬁst ~ this
defendant.'fThe jﬁdge(ruléd that he would proceed'ﬁith‘ the
Voir Dire and affér hea?ingvﬁhe evidence ;and afgument of
counsel he ruléd:fhat.it was a voluntary:‘stéfgﬁgnt and

could be introduced as evidence at his trial., =
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September-lsthfwas set‘as"the date for this trial

of McKenna. The{pre—trial'hearing 'faf' the remaining two

accused then~comhenced - Judge Milhaven-again-invited'COun-

sel. to explore the pos51b111ty of reachlng agreement on any -
non—contentlous-matters A In th1s respect he flrst asked if

defence counsel were prepared tor 1nd1cate thef,nature of

their defence. In doing this he p01nted 'out -thatl should

they 1nd1cate the1r defence but then take a pos1t10n incon-
slstent ‘with 1t at trial, that could be taken 1nto consid-
eration in welghlng anyvev1dence they might ca11 uniess

there was a sound explanatlon for such dlscrepancy.

Both counsel den1ed any consplracy on behalf of
their clients and put the Crown.fto str1ct proof of its
case. They were however, prepared to make the-pfollowing

admissions,

1.  The accused were Amer1can.crtlzens ' resddent in
‘New York Clty | -

Z(d: They entered New BrunSWicklon‘May 3rdfand‘ regis—

- tered at the Colonlal Inn. where they stayed until

thelr arrest

IR
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3. Purney admitted ownership of a blﬁe Toyota
licensed HASH 98 and poth accused;admitted being
in the vehiéle:as_described by the Statements of
ConstablésvDthill and Winters; |

‘.4. :‘Both accused. admitted being with fhé_ aqéuééd
-McKehnésat fhe times referred to in .thé:,witness

statements.

5. They further admitted knowledge that theﬂ accused

McKenna rented a half ton truck to pick up a

large parcel from the Customs shed ~at the CP

Depot. and that they were driving in that vicinit&v

when the pick-up was made and followed the  truck

after it left the depot until the time they ‘were

stopped. by thefpolicé.

In light of these admissions it was agreed that
the witnesses, Mrs, Bonness, Mr. Marshall, Mrs. Leﬁningham,

Miss McBride andiConstable Winters need not be. célled at

the trial. CrOwn counsel .advised the court; that Sgt.

Christensen would be on a course .in Winnipeg for three
months commenciﬁg‘Auguét 1st and asked that his evidence be
heard and videotaped at thévhearingf: This.réquéét was con-
sented to by counsel for the accused and théf brodeedéd to
examine and crdés—examine this_'witness, the‘ proceedings

being videotaped for later use at the trial.
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Mr. Justice Milhavenfthen prepared a record for

the tfial judgeffecording the response of the accused to

"his invitation to disclose the nature of their defence and

‘further recorded in point form the admissions made’ by the

accused.

Defence counsel reviewed these and agféed they

correctly recorded the admissions made. It was understood

that these admissions would be introduced as part of the
Crown's case at trial. It wags further understood that mo
mention would be made at trial to the defence raised by the

accused unless they. introduced evidence which was inconsis-

“tent with it.

Barnell and Purney. made a final application

namely to re-elect to be tried before a provincial court

judge. Mr, Justice Milhaven was reluctant at this stage in

the process to grant such re-election but after . considera-
tion, particulary of the fact that the trial ovacKenna had

been separated ffbm Purney  and Barﬁéll, he ‘gfanted -the

request, Auguét.ZOth was set as the trial date‘ and they

were accordingly committed for trial on that date}’



