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INTRODUCTION

The Young Offenders Act was unanimously passed by the House of
Commons in the Spring of 1982, received Royal Assent on July 7,
1982, and was proclaimed in force on April 2, 1984. At the time
of its enactment, the Young Offenders Act was considered to be
innovative and sound legislation, and indeed is still so viewed
by most juvenile justice professionals both across Canada and in
the international community. Nevertheless, even before it was
proclaimed, the Act was the focus of considerable controversy and
a variety of real and immediate problems have been encountered
during its short life. This is not surprising given that the new
law affected virtually every sector in the juvenile justice
system and requlred substantial reorganization of all
prov1nc1al/terr1tor1al juvenile justice systems, sizeable capital
expenditures and significant procedural and administrative
changes.

In the fall of 1985, in response to difficulties that had been
encountered, the federal government commenced a review. Following
a nationwide process of consultation, proposals for amendment

. were put forward in Bill C-106 which was quickly passed by the

House of Commons in June, 1986. While these amendments did not
alter the fundamental principles of the Act, they did introduce
important and necessary improvements which 1nc1uded modification
to the provisions which prohibit publication of a youth's _
identity to allow publication where a court so orders and
numerous amendments to the records provisions. It was recognized
at the time of Bill C-106 that the proposals for change would
respond to only those issues which it was reasonable to address
in a short timeframe. Issues which were seen to require greater
experience under the Act, more comprehensive data, and/or further
consultation with a wide range of relevant professionals were
postponed to be addressed over the longer term.

Since that time five major policy areas have been identified for
further study and examlnatlon with a v1ew to possible amendment.
These are:

. the minimum age of criminal responsibility:;

. the two-tiered custody system and process for review;

y the evidence provisions;

° .provisions for transfer to adult court combined with the

sufficiency of the current maximum penalty available under
the Act; and

. provisions dealing with assessment and treatment of young
offenders with special needs.
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The present document includes a cliscussion of all of the above
areas with the exception of minimum age, which remains under
study.

Recently, Ministers Responsible for Juvenile Justice met in
Charlottetown, Prince Edward Island, (June 8-9, 1989). At that
time, the federal Minister of Justice indicated his plans to seek
the views of other individuals and associations with expertise
and interest in this area. Accordingly, over the next months the
Minister of Justice will be seeking input regarding these issues
and options from a wide range of professionals including
correctional officials, members of non-governmental organizations
concerned with juvenile justice, researchers, academics, police,
the judiciary, lawyers, and advocacy groups.

It is hoped that this process will ensure that the most effective
solutions are found in the interests of Canadian society and of
young offenders and their rehabilitation.
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INTRODUCTION

The Young Offenders Act provides two distinct responses to the
alleged commission of the offence of murder by a youth. The
first allows the youth to be tried in youth court and, if
convicted, sentenced to a maximum of three years in secure
custody with earlier release to be determined by the youth
court. The second allows for an application to be brought
before the youth court seeking the transfer of a youth's case
to adult court. Where such a transfer is ordered, the trial
of the case is heard in adult court and the youth, if
convicted, is subject to the same sentences as an adult. In
the case of first degree murder, the Criminal Code prescribes
a mandatory sentence of life imprisonment without eligibility
for parole for twenty-five years. In the case of second
degree murder, there is a mandatory sentence of 1life
imprisonment without parole eligibility for a minimum of ten
years.

While a number of jurisdictions and sectors of the public have
expressed concerns with these transfer provisions, there does
not appear to be a commonly held view as to the primary
problem. Below is an introductory overview of the disparate
views concerning the present law for youth charged with
murder. A more specific breakdown of jurisdictional concerns
will follow.

The stark alternative between a three year disposition and
life imprisonment does not, in the opinion of several
jurisdictions, provide sufficient flexibility to appropriately
respond to the wide range of circumstances in which young
persons commit murder. The three year disposition appears,
depending on the circumstances of the offence and/or the
offender, totally inadequate: to express societal condemnation
of the taking of life; to provide sufficient time to address
the needs of a young person in a given case; to protect the
public; and/or to foster respect for and confidence in the
administration of Canada's youth justice system.

It is also argued, however, that mandatory life imprisonment
without parole eligibility for  twenty-five years is an
unattractive alternative for all but the most exceptional
case. This view is advanced on a number of grounds: such a
sentence fails to recognize that most young persons should
not be held accountable in the same manner and to the same
extent as adults because of their level of maturity; 1life
sentences with lengthy parocle ineligibility periods do not
serve the interest of public protection beyond the period of
incapacitation and are adverse to the goal of rehabilitation.
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II.

SUMMARY OF CONCERNS

Below is a list of the concerns expressed with respect to
young persons charged with murder:

the extreme disparity between the maximum disposition of
three years under the Young Offenders Act and the
mandatory minimum sentence of life imprisonment provides
no middle ground with the result that courts are faced
with two stark choices, one of which may not be
appropriate, and the other which may, given the youth's
age, be considered "draconlan and unfair";

the three year disposition. may not prov1de sufficient
time for the necessary treatment of a given youth, taking
into account post-custodial supervision, thereby failing
to respond to the needs of the youth and of the public
for protection;

the maximum disposition of three years appears totally
inadequate to express society's condemnation of the
taking of a 11fe, thereby diminishing public respect for
and confidence in the administration of juvenile justice;

the interpretation given by appellate -courts in some
jurisdictions does not give paramountcy to the principle
of the interests of society as was originally intended;

the difficulty encountered in transferrlng youths to
adult court, combined with the maximum three year
sentence for youths, fails to ensure public and
institutional safety;

the absence of programs for young offenders in federal
penitentiaries, along with the belief that young persons
are particularly vulnerable in such facilities to

victimization, are believed to have prejudiced a number.

of transfer applications; and

section 16(2), which requires the court to take into
account a number of factors, can be problematic as the
Act does not prov1de sufficient guldance as to how the
court is to weigh and consider the various factors with
the result that, in the experience of one jurlsdlctlon,
there does not appear to be a factual case in which the
courts would transfer.



ITII. HISTORY OF TRANSFER PROVISIONS
A. The Juvenile Delinquents Act
Under the Juvenile Delinquents Act (J.D.A.), initially

proclaimed in 1908 and in force until April 1, 1984, a
juvenile offender could be transferred to adult court, at the
discretion of a juvenile court judge, if (s.9):

y the charge was an indictable offence;
y the juvenile was over fourteen years old; and

° the court found that "the good of the child and the
interest of the community" demand transfer.

While a juvenile offender needed to be at least fourteen years

of age to be eligible for transfer, there was not a

restriction that the offence be committed prior to the
fourteenth birthday. A youth could also be returned to court

and transferred after adjudication. Although rarely done, a

juvenile court judge could initiate a transfer hearing at his

own discretion. There was not, as presently provided for in

the Young Offenders Act, a statutory requirement that the

judge give reasons, a statutory list of considerations, a

mandatory pre-disposition report, a statutory right of review,

or a right to court-appointed counsel. It should be noted,

however, that many of these became a matter of common
practice.

" The seemingly incompatible interests found in the test for
transfer under the J.D.A. were the subject of much
jurisprudence. A good example of how this test was
interpreted is found in the often quoted passage from Mr.
Justice MacKinnon in R. v. Mero (1976), 13 O.R. (2d) 215, 30
c.Cc.C. (2d) 497, 70 D.L.R. (3d) 551 (C.A.):

", ..to direct that such a child be proceeded against by
indictment in the adult court can only be ordered where
the court is of the opinion that both the good of the
child and the interest of the community demand it. The
Shorter Oxford English Dictionary defines ‘demand' as:
‘to ask for peremptorily, imperiously or urgently', and
the noun is therein defined as: ‘an urgent requirement'.
By this language Parliament has emphasized, it seems to
me, that such an order should only be made where the
crime is of a most serious nature and the criminal or
other record of the child supports no other recourse or
solution...”

It cannot be said that there was a "national approach" to
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transfer under the J.D.A. Case law and practices varied to
some degree across jurisdictions. As with today, Manitoba and
Quebec reported the most frequent use of transfers under the
J.D.A., but this would, in good part, be accounted for by
(relative to other jurisdictions) the higher maximum age
(under 18 years) available at the time in those two provinces.

B. The Process of Reform

The process of reform of Canadian juvenile justice legislation
formally began in 1961 with the appointment of an Advisory
Committee on Juvenile Delinquency by the Department of
Justice, which was followed in the next twenty years by a
variety of committee reports and draft bills. These reports
and proposals entertained a variety of matters pertaining to
transfer, including: eligible offences (e.g. indictable or
summary), age eligibility, statutory considerations, the
nature of the transfer test, and so on. Consistent
throughout, however, were the themes that an individualized
approach should be taken, that the seriousness of the offence
is not sufficient justification alone for transfer, and that
there should be some degree of balancing of the public
interest with the youth's (rehabilitative) needs and
circumstances.

The 1976 report on Yourig Persons in Conflict with the Law
recommended an age minimum of. sixteen years of age for
transfer on the basis that the maturity and development of
young persons between the ages of fourteen to sixteen are not
sufficient to warrant their being dealt with in adult court.

The Young Offenders Act, introduced into Parliament in 1981
(Bill C-61), replaced the J.D.A. transfer provisions with:
a minimum age of 14 years (at the time of commission of an
offence); eligible charges being 1limited to indictable
offences, except those specified in s.553 of the Criminal
Code; transfer prior to adjudication only; removal of the
judge's capacity to initiate transfer; affording both the
Attorney General and the young person the opportunity to make
application; a statutory list of considerations; mandatory
pre~disposition reports; a right of the young person to be
heard and to be represented by counsel; and a statutory right
of review (appeal). Most notably, the transfer test was
changed from the J.D.A. test to:

", ..if the court is of the opinion that, in the interest
of society and having regard to the needs of the young
person, that the young person should be proceeded against
in ordinary court..."

It is interesting to note that at First Reading, Bill C-61
provided for a slightly different test:
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®...if the court is of the opinion, having regard to the
needs of the young person and the interests of soc1ety,
that the young person should be proceeded agalnst in
ordinary court.:."

It is clear that the interest of society and the needs of the
young person were clearly given equal weight at First Reading.
The test was intentionally changed at Third Reading to its
present form, and explicit proposals to have the original
wording restored and to have "the protection of society" as
the sole test were voted down by the Justice and Legal Affairs
Committee.

In the debates of the Committee, the transfer provisions were
repeatedly cited by the then Solicitor General, Robert Kaplan,
as a response to concerns about the increased maximum age and
how mature, serious young offenders would be dealt with. As
to the general purpose of the transfer provisions, Kaplan
stated:

“The transfer provision to adult court... provides the
system with a safety valve mechanism for such difficult
cases as the mature criminal who is under eighteen or the
offender who has committed an extremely serious offence."

As to the intended interpretation of the test, Judge O.
Archambault, Director of Policy for Young Offenders, and
considered an architect of the Act, stated to the Justice and
Legal Affairs Committee:

",..the rewording of the principle is very significant,
because what it means is that in criminal law the bottom
line is public protection, but the application of that
principle must be tempered with the recognition of the
rights and needs and special circumstances of young
persons...".

THE CURRENT LAW
A. Legislative Provisions
A summary of the relevant provisions in the Young Offenders

Act, the Criminal Code, and other relevant statutes is set
out below.

The Young Offenders Act

An application to have a youth's case transferred to adult

court can only be brought where the youth is fourteen years

of age or over at the time of the alleged commission of the
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offence and the youth is charged with an indictable offence.
The test to be applied by the youth court is whether, "in the
interest of society and having regard to the needs of the
young person", the young person should be proceeded against
in ordinary court. Interpretatlon of this test has varied and
is dealt with in greater detail in Section IV. B.

In applying the above-noted test, the court must consider the
following criteria as set out in subsection 16(2) and a pre-
disposition report (subsection 16(3)):

° the seriousness of the alleged offence and the

circumstances in which it was allegedly committed:;
e the age, maturity, character and background of the young

person and any prior record;

° the adequacy of the Young Offenders Act, and the Criminal
Code were the youth to be transferred;

° the availability of treatment or correctional resources;

° any representations made to the court by or on behalf of

the young person or the Attorney General; and

e any other factors the court considers relevant.

The Act provides for a two-stage review of the decision of the
youth court. Accordingly, a decision by the youth court to
transfer a youth's case or to refuse an appllcatz.on for
transfer, where the youth court is not a superior court, is
on appllcatlon by the Attorney General or the youth, subject
to review by the superior court which may confirm or reverse
the youth court's decision (subsection 16(9)). A decision by
a superior court may, with leave of the court of appeal be
reviewed by the court of appeal. This court may confirm or
reverse the decision of the superior court (subsection
16(10)).

The effect of a transfer order is that the Young Offenders Act
ceases to have effect and the young person is taken before the
adult court and dealt with accordlng to the laws applicable
to adults. The only exception is that the ban on publication
of the youth's identity shall, on appllcatlon of the youth,
be retained until the trial is ended in adult court (section
17).

Several circumstances could result in a youth who is charged
with murder being dealt with in youth court:

° where a youth is not eligible for transfer by virtue of
not meeting the age criterion of fourteen years:;
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* where no application for transfer is brought;
* where there is a finding of unfit to stand trial; and
* where an application for transfer is denied.

In all instances, except situations of unfitness to stand
trial, the youth would be subject to a maximum sentence of
three years secure custody. With the exception of temporary
release provisions, the sentence can only be reduced by the
youth court pursuant to the criteria in section 28. These
criteria provide for mandatory annual review of custodial
dispositions. They also allow a youth court judge to confirm
the original disposition, order the young person to open
custody from secure, or release the young person on probation
for a period not to exceed the remainder of the period for
which the youth had originally been committed to custody.

The provisions in the Act with respect to detention and
custody require that young persons dealt with pursuant to the
Young Offenders Act be incarcerated separate and apart from
adult accused inmates (subsections 7(2) and 24.2(4)). An
exception is made in the case of detention where a court is
satisfied that a given youth "cannot, having regard to his own
safety, or the safety of others, be detained in a place of
detention for young persons; or no place of detention for
young persons is available within a reasonable distance"
(subsection 7(2)).

The Young Offenders Act also provides for the transfer of a
youth who has been sentenced by the youth court to an adult
facility at any time after the youth has reached the age of
elghteen years (section 24.5). The intent of this provision
is to ensure that older youth be appropriately placed for the
sake of young offenders in the juvenile facility and of the
offender whose needs and program demands may be better met by
the adult provincial correctional system. Such a transfer
requires an application of the provincial director to the
youth court which may, after affording the young person an
opportunlty to be heard, so authorize it. The test to be
applled by the court is whether the ¢transfer to adult
facilities is "in the best interests of the young person or
in the public interest..." Should the youth be placed in adult
correctional facilities, the provisions of the Young Offenders
Act would continue to apply.

The Criminal Code

Where a youth is transferred to adult court and convicted on
charges of first or second degree murder, the mandatory
sentence is life 1mprlsonmenL without parole ellglblllty for
twenty-five years in the case of first degree, and a minimum

I
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of 10 years in the case of second degree murder or whatever
number of years in excess of ten years that has been specified
by the court pursuant to s. 744 of the Criminal Code.

Section 733 of the Criminal Code allows for a transferred
youth to serve his sentence in a youth facility until his
twentieth birthday where the provincial director of the youth
facility consents.

The Criminal Code does provide for judicial review of a
sentence after the person has served at least fifteen years
of his sentence for first degree murder, or for second degree
murder where there is no eligibility for parole until the
person has served more than flfteen years (section 745) The
purpose of the application is to seek a reduction in the
number of years of 1mprlsonment without eligibility for
parole. The appllcatlon is made to the approprlate Chief

‘Justice of the province who then designates a judge of the

superior court of criminal jurlsdlctlon to empanel a jury to
hear the application. The criteria include the character of
the applicant, his conduct while serving his sentence, and the
nature of the offence for which he was convicted.

Finally, the Criminal Code prohibits temporary absence or day
parole until the final three years of sentence. Thus, under
the current law, a transferred youth who is sentenced to life
imprisonment without parole eligibility for a specified number
of years is subject to the following restrictions until all
but the last three years of the sentence have been served (in
the case of first degree murder, twenty-two years): no
absence without escort; no absence with escort for
humanitarian and rehabilitative reasons unless authorized by
the National Parole Board; and no day parole.

B. ° The Courts! Interpretation of the Law

The purpose of this section is to examine the judicial
response to certain issues arising in the context of
applications to transfer where the charge is first or second
degree murder. Three fundamental issues are highlighted in
the decisions reviewed:

* the weight that a court is to give in balancing the
interest of society and the needs of the young person in
accordance with s.16(1) and the declaration of principles
(s.3):

the disparity in sentence for a young person convicted
of murder in the adult court as opposed to the maximum
disposition in the youth court; and

. the impact of available services as it affects the
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court's decision on a section 16 application.

Although the Supreme Court of Canada has heard argument on a
case involving s.16 out of the Alberta Court of Appeal, it has
not rendered a decision.

The Test
Section 16(1l) provides in part:

"the youth court may...if the court is of the opinion
that, in the interest of society and having regard to the
needs of the youn erson, the young person should be
proceeded against in ordinary court, order that the young
person be so proceeded against in accordance with the law
ordinarily applicable to an adult charged with the
offence". [Emphasis added].

The test "in the interest of society and having regard to the
needs of the young person" has not met with uniform
interpretation by the respective appellate courts.

Although the test prescribed by s.16(1) is worded differently
than the test which prevailed for transfer applications under
s.9 of the Juvenile Delinquents Act, some courts have had
difficulty in discerning from the language any difference in
interpretation, notwithstanding what may have . been
Parliament's intent.

In Ontario, Saskatchewan and Quebec, the Courts of Appeal have
generally held that the interest of society or the needs of
the young person are not to be given greater importance one
over the other but are instead to be weighed against each
other having regard to the matters directed to be considered
under. section 16 (i.e. section 16(2)).3 The Quebec Court of
Appeal decision of R. v. Nathalie B. (1987), 35 C.C.C. (34)
515 (Alta. C.A.) illustrates the emphasis of these courts on
the needs of the youth. The Court of Appeal upheld the

l R. v. J.E.I.. (Unreported, Alta. C.A., released Dec. 16,
1987; leave to appeal to the Supreme Court of Canada
granted April 28, 1988.)

2 R. v. N.B. (1985), 21 C.C.C. (3d) 374 (Que. C.A.)
Contra: R. v. C.J.M. (1985), 49 C.R. (3d) 226 at 229
(Man. C.A.) )

R.V. L.A.M. (1986), 33 C.C.C. (3d) 364 at 369 (B.C. C.A.)

R. v. M.A.Z. (1987), 35 C.C.C. (3d) 144 (Ont. C.A.):
R. v. N.B. (1985), 21 C.C.C. (3d) 374 (Que. C.A.)
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decision of the youth court not to transfer a young person,
almost eighteen years old at the time of the alleged
commission, who was charged with first degree murder. = The

‘absence of a record, criminal or otherwise, to show tendencies

toward violence, the benefits of the youth correctional
system, and the belief that a minimum adult sentence was not
required to protect society_were the primary grounds.

The Ontario Court of Appeal decision of R. V. Mark A. 7.
reversed the decision of the Youth Court and the High court
which would have transferred the youth. The following factors
appeared to militate against transfer: the youth had no prior
record; he was fifteen years old; it was a case of intra-
familial violence; and the evidence indicated that the youth
was apparently treatable within the three year period.
MacKinnon, A.C.J.0. stated:

"In light of s.3, I do not think that the interest of
society or the needs and interests of the young person
are to be given greater importance one over the other.
They ought to be weighed against each other having regard
to the matters directed to be considered in subs. 16(2).
In this case, I have sought to do that and I have
concluded that the interest of society does not mandate
that the appellant should be proceeded against in the
adult court. I am not persuaded on the facts of this
case, that any interest of society would be served by
proceeding against the youth in the adult court."

In contrast, the British Columbia, Alberta, and Manitoba
courts of Appeal are generally of the opinion that when
considering the test, the empha51s is to be placed on the
interest of 5001ety.5 The decision of the British Columbia
Court of Appeal in the case of R. v. L.A.M. reflects this
emphasis. Carrothers, J.A. stated that the test in subsection
16(1), as compared to the test in the Juvenile Delinquents
Act, "demonstrates a clear shift of emphasis in favour of the
interest of society."®

Difficulty has also been experienced by the courts in

Regina v. Mark A. Z. (1987), 35 C.C.C. (3d) 144 (Ont.
C.A.) ’ :

R. v. IL.A.M. (1986), 33 C.C.C. (3d) 364 at 369
(B.C.C.A.):

R. v. C.J.M. (1985), 49 C.R. (3d) 226 (Man. C.A.)

See also: R. v. E.E.H. et al., (1987), 35 C.C.C. (3d) 67
at 73 per Wakeling J.A. (Sask. C.A.)

6 R. v. L.A.M. (1986), 33 C.C.C. (3d) 364 at 369~370



interpreting what 1is meant by the phrase "interest of
society”. Is it something distinct from the needs of the
young person or does it encompass such considerations? Does
it mean the same as protection of society as that expression
is used in s.3 or does it mean something different?’ Certain
cases are of interest for their interpretation of the phrase
"interest of society". In these judgments, it is recognized
that there is a shift in emphasis in the test for transfer

from the Juvenile Delinquents Act to the Young Offenders Act

with the latter placing greater emphasis on the objective of
"interest of society." This term however has been interpreted
broadly to encompass rehabilitation as well as protection.
This interpretation is reflected in the decision of A.C.J.
White in the case of R. v. B.R.C.:

"If one equates the ‘interest of society' with the
protection of society... then perhaps the issue becomes
simpler. Locking someone up to protect (using its narrow
meaning) society is clear and effective. There is only
a. secondary concern about the needs of the young
person... What for example would the court do if the
protection of society clearly demanded a lock up, while
the needs of the young person spoke heavily for long term
medical treatment which could be effective. Surely
again, the larger interest of society is that long term
treatment be given rather than that the youth be locked
up. Even if I were to accept that the words Ythe
interest of society" are equated exactly with protection
of society, then I am faced with decisions such as R. v.
Wilmont which state that the prime objective of
sentencing 1is the protection of society by means of
prevention, deterrence and reform of the individual, with
a just proportion between the crime and the sentence.
The protection of society, therefore, also demands
consideration for reform of the individual. I accept
that one criterion may be emphasized ahead of another."®

The shift in wording from the test in the J.D.A. to that in
the Young Offenders Act would suggest Parliament's intent to
give greater emphasis to the interest of society than to the
needs of the young persons where these two objectives are not
reconcilable. The differences of opinion among the appellate
courts, however, as to how to interpret the section establish
the need for clarification in this regard which may be

7 R. V. Wy, released April 20, 1988, unreported (B.C.C.A.);:
R. V. M.A.Z., (1987) 35 C.C.C. (3d) 144 (Ont. C.A.);
R. v. J.R.D., released August 31, 1988, unreported at
P- 33 (Que. C.A.)

8 1984 YOS 84-034 (Alta. Prov. Ct. - Fam. Div.) .
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forthcoming from the Supreme Court of Canada.
The Disparity Issue

Where a court is called upon to render a decision under
section 16 involving a charge of murder, it is faced with the
dilemma that should the young person be convicted as charged
in the ordinary court, the youth would face a life sentence
with parole ineligibility ranging from ten to twenty-five
years. If convicted of the same charge in the youth court,
the maximum allowable disposition is three years. The manner
in which the respective courts of this country have dealt with
the disparity issue, particularly respecting first degree
murder, can be seen as one of the most significant factors

~dictating the court's ultimate decision on section 16

applications.

The late Associate Chief Justice MacKinnon of Ontario made the
following comments about the disparity issue:

"However, as I noted earlier there has been an
unarticulated concern lurking in the background which was
faced, in reply, by counsel for .-the appellant. Put
bluntly, three years for murder appears totally
inadequate to express society's revulsion for and
repudiation of this most heinous of crimes. The
mandatory sentence on conviction for first degree murder
(with which offence the appellant is charged) under the
Criminal Code is twenty-five years before being eligible
for parole. On conviction for second degree murder, the
minimum mandatory sentence is ten years before being
eligible for parole, but Parliament has legislated that
three years can be appropriate in the case of young
offenders. Mr. Moldaver made the perceptive observation
in the course of his reply that this appellant should not
be punished for the shortcomings of the Act. He agreed
that if the Act contained a five or six or seven year
maximum sentence for this most serious of crimes, not
only would it not necessarily appear as a very lenient
sentence for that particular offence, but it would give
more time for any necessary treatment in certain cases
and firmer expert opinions as to the future. This is
obviously an area for consideration and possible
amendment by those responsible for the Act."’ .

To a similar effect are the comments of Mr. Justice Huband of
the Manitoba Court of Appeal where he states:

"On an application to transfer a young person from youth

9 R. v. M.A.Z. (1987) 35 C.C.C. (3d) 144 at 162 (Ont. C.A.)
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court to adult court for trial, the court should assume
that the Crown will prove the charge it has laid against
the accused beyond reasonable doubt. Where, as here, the.
charge is first degree murder, it should be assumed that
the young person will spend a minimum of twenty-five
years in a federal penitentiary if he is tried in adult
court, or a maximum of three years in custody if he is
tried in youth court. There is a terrible disparity in
these two results which Parliament has created. In my
opinion, it is a matter which ought to be addressed by
our Parliamentarians at an early date. In this case, and
in the parallel case of Regina v. F.D.M., neither of the
choices is appropriate, yet the courts are left with no
discretion to arrive at an intermediate position between
the two extremes."

Chief Justice Laycraft of Alberta has also commented on the
impossible task which the disparity issue creates for a court
entertaining a section 16 application:

"Where, however, Parliament requires a court to choose
in a first degree murder case between applying the Young
QOffenders Act or the Criminal cOde, it poses an almost
impossible task. So arbitrary is the dividing 1line
between the choices that being older by a single day may
make the difference. In this case, had the events
occurred three and one half weeks later, S.H.M. would,
without more, have been liable to the full adult penalty
for first degree murder. One wonders why a gradation
between these two drastic extremes was not possible,
either by a graded scale or by subsequent, periodic
judicial review or by some other means.

oo The ‘interest of society' to which the section
refers includes the protection of society, itself, from
the offender as well as the enforcement of the standard
of penalty which Parliament has seen fit to fix for first
degree murder. That crime attracts the most serious
sanction in our criminal law. The sanction sets forth
the reaction of Canadian society to the crime, as seen
by the enactment of its elected representatives. By
contrast, the three year maximum penalty prescribed by
the Young Offenders Act may be inadequate response.“u

Forced to choose between one of two extremes, the courts have

R. v. R.M.C. (1987),33 C.C.C. (3d) 136 at 139
(Man. C.A.)

R.v. S.H.M. (1987), 35 C.C.C. (3d) 515 at 525 (Alta C.A.)
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been placed in an unnecessarily difficult situation when
deciding on a transfer application involving a charge of
murder. It is submitted that the effect of the disparity has
rendered it extremely difficult for the courts to adequately
balance the interests (that of society and of the young
person) as mandated by section 16, particularly in cases of
first degree murder.

The Availability of Services

Pursuant to the provisions of section 16(2)(d), one of the
factors the court is directed to take into consideration is
the "availability of treatment or correctional resources".
This has led to the tendering of extensive evidence on the
comparative services available to a young person were he to
be sentenced to a young offender facility or to a
penitentiary.

Several appellate courts have noted that a penitentiary
sentence can have a crippling effect on the young person's
prospects for rehabilitation. The absence and/or the limited
number of any special services (i.e. psychiatric, educational,
etc.) designed to accommodate young persons who are sentenced
to a penitentiary term has only exacerbated the problem which
confronts a court in deciding whether to transfer a young
person with the prospect of the person being given a
penitentiary term.

It is often the case that a court will hear evidence about the
significant physical danger faced by a young person placed in
a penitentiary populatlon. The impact of this evidence can
carry great weight in a court's decision whether to transfer.

As noted by one court:

" ..if at all possible, in my view, exposure such as that
referred to by the witness should be avoided. Accepting
what he said, it would be a rare case in which it would
be in the interests of either the public or the accused
to impose such a sentence."

12 R. V. M.A.2. (1987), 35 C.C.C. (3d) 144 (Ont. C.A.).
R. v. Wayne S. et al., released January 24, 1989
unreported (Ont. C.A.)

R. v. S.H.M. (1987), 35 C.C.C. (3d) 515 (Alta C.A.)

13 R. V. Wayne S. et al, released January 24, 1989,
unreported (Ont. C.A.) ‘ ‘
R. v. R.M.C. (1987), 33 C.C.C. (3d) 136 at 139 (Man.
C.A.) ’
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Juxtaposed to the stark realities of the penltentlary setting,
the court often hears evidence concerning the extensive
programs available within a young offender facility. The
comparison in some jurisdictions amounts to "no contest®,
It should be noted that resources are not at issue in all
transfer cases, for example where the young offender has
reached the  age of eighteen or nineteen by the time the
transfer hearing is held. It should also be noted that there
are cases which indicate that the adult resources are not
detrimental and, in some cases, preferable.

Where a court is determining whether or not to transfer a

given case, the central issue should be sentence length rather

than concerns over the physical safety, containment and/or the
availability of appropriate resources in either the juvenile
or the adult federal penitentiary system.

Conclusion

The appellate court decisions reviewed establish that transfer
applications involving charges of murder have proved
problematic principally because of the uncertainty associated
with the proper interpretation of the applicable test to
apply, the issue of disparity and the concerns about the
suitability of a penitentiary setting for transferred young
persons. _

CANADIAN EXPERIENCE = YOUTH CHARGED WITH MURDER
A. Available Data

The Working Group examined the available statistics on the use
of transfer. Realizing that these statistics would provide
only limited information on the volume and nature of the cases
actually transferred, and no information at all on those cases
where an application for transfer was submitted but denied by
the youth court, the Working Group requested that a file study
be done, focussing on the processing of cases of young persons
initially charged with first or second degree murder.

The preliminary results of this file study, undertaken in
Quebec, Ontario, Manitoba and British Columbia, are presented

¥  R. v. M.A.Z. (1987), 35 C.C.C. (3d) 144 (Ont. C.A.)
R. v. J.R.D., released August 31, 1988, unreported
(Que. C.A.) '

N )

e e gty




- 17 =
in the Appendix to this chapter.

Since the true significance of the results of this research
would be difficult to assess without taking into account its
particular limitations, and further since Appendix A is
already a summary of its findings, no attempt will be made
here at further simplifying this information.

B. Clinical and Correctional Perspectives
The Juvenile Justice System

What follows is a brief overview of the perspectives of
clinicians and correctional ©professionals who have
responsibilities for youth involved in violent crime. The
time-frame of this study has only permitted consultations with
clinical and correctional staff in the four jurisdictions
participating on the Working Group. The comments below are
intended therefore as preliminary observations only.

With respect to the information made available to a court
which is considering a transfer application, there appears to
be considerable variation between Jjurisdictions. One
jurisdiction, for example, approaches the situation of a youth
charged with murder and the issue of whether or not there
should be a transfer of the case to adult court by putting
together a multi-disciplinary team of professionals which
~includes those who would be responsible for the youth's care
should he or she remain in the youth system. This team does
an assessment which has the following components: medical,
psychological, psychiatric, and criminological as well as a
pre-disposition report, and is drawn in part on detailed
observations of the youth while in detention. In this
jurisdiction, the experience has been that where the
recommendation to the court is that the youth is amenable for
treatment or rehabilitation within the time available to the
youth system, the court denies the transfer application.
Conversely, where the recommendation 1is that a youth be
transferred, the recommendation carries great weight.

For a youth convicted of murder who 1is considered a good
candidate for the youth system, it was generally submitted
that the three-year period encourages a structured,
individualized plan of care to be commenced immediately so
that the most beneficial use of time and resources can be
made. While a longer sentence appears necessary given the
gravity of the offence, it may, in fact, be counter-productive
to the successful rehabilitation of the youth and, therefore,
adverse to the best interests of the public.

Cclinical and correctional professionals consulted for the
purpose of the present study were virtually unanimous in their



view that dispositions in excess of three years for youth
retained in the youth system would be problematic for a number
of reasons including the difficulty of motivating a youth for
a three year period and the fact that three years for a youth
is such a long time. More specifically, clinicians indicated
the adverse effects of institutionalization on youth generally
which it is submitted should be considered when deciding upon
appropriate disposition length:

- institutionalization can promote immaturity because it
prevents development;

- it can inhibit decision-making and problem solving;

- due to separation from family and community,
institutionalized adolescents develop their own sub=-
culture which is different from the normal adolescent
community. This difference poses another hurdle which
impedes successful reintegration and which must be
overcome;

- an institutionalized youth may often suffer a major
‘ educational lag notwithstanding the efforts to ensure . '
educational programming. This is so because a youth's
frame of reference is the institutional classroom and, '
accordingly, some youth settle for a lower standard for '
themselves and the institution itself sets a 1lower
standard; and .

- youths are prevented by virtue of their incarceration
from socializing in the manner that normal adolescents
do, including the development  of appropriate
relationships.

In short, it was generally thought that a three year period
or some comparable period, as distinct from lengthy adult
terms, reflects the malleability of most adolescents, given
well-structured and individualized programs, to modify their
behaviour and attitudes.

It was nevertheless recognized that the three year disposition
may not provide sufficient time for the necessary treatment
or containment of certain exceptional youth. A longer period
would take into account those cases in which it is difficult
to determine if effective treatment can be realized 'in the
three year period. While a three year sentence was generally
considered to be sufficient, it was recognized that for those
cases which required that the bulk of the three year period
be spent in custody, some form of supervision following the
period of incarceration was essential. There was strong
support for a regime which would allow considerable
flexibility and permit the timely return of a youth to a more
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structured environment when necessary in the interests of the
youth and the community.

Notwithstanding the conviction of clinical and correctional
professionals that the youth Jjustice system is the most
appropriate system for the vast majority of young offenders,
it was readily acknowledged that research with respect to the
effectiveness of interventions in the juvenile system for
troubled youth is seriously wanting.

The Federal Correctional System

The purpose of the following information is to provide a
general overview of the numbers of youthful offenders in
federal penitentiaries, and the policies and procedures
applicable to them. (Note: The policies are summarized from
the Directives of the Commissioner of Correctional Services
Canada).

From 1984 when the Young Offenders Act was proclaimed in force
to 1987, the age profiles of young persons in custody were as
follows:

. FEDERAL INMATE POPULATION
' AGE PROFILE

FISCAL YEAR 16 17 18 19 20=2
1984 5 44 126 280 3126
1985 6 13 92 254 2964
1986 0 9 47 181 2803
1987 0 2 34 151 2654

The median age of the federal inmate population falls within
the 25-29 year category with the age profiles of youthful
inmates as a percentage of the total inmate population being
as follows: .
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FEDERAL, INMATE POPULATION

AGE PROFILE AS A % OF TOTAL INMATE POPULATION : ;il
FISCAL , |
YEAR 16 17 18 19 20=24 __25-29  30-34 __ 35-39 l

1982 0.04 0.38 1.33 2.97 27,83 24.54 17.21 11.30
1983 0.03 0.38 1.33 2.70 26.79 24.91 17.34 11.59
1984 0.04 0.36 1.04 2.31 25.83 25.09 18.05 12.14
1985 0.05 0.11 0.75 2.06 24.01 25.34 18.73 12.42
1986 0.00 0.07 0.39 1.49 23.13 25.66 18.92 12.50
1987 0.00 0.02 0.28 1.24 21.77 26.16 19.02 12.76 .

YEAR 40-49 50=59 60-64 65+ TOTAT,

1982 9.85 3.59 0.60 0.37 100
1983  10.08 3.73 0.71  0.42 100 -
1984  10.31 3,74 0.64 0.44 100 '
1985 11.33 3.99 0.77 0.45 100
1986 12.70 3.85 0.78  0.49 100
1987 13.46 4.10 0.71 0.49 100 I

With respect to the reception and orientation of offenders,
the process requires that each inmate, amongst other matters:

° undergo a full assessment of his or her program and
security needs, which may include medical, psychological,
psychiatric, vocational, and educational assessments; and

. be placed in an appropriaﬁe institution as soon as
possible after waiver of the right to appeal or
expiration of the appeal period;

° have his/her placement decisions take into account
factors such as:

the security needs of the offender;

the program needs of the offender;

the province and location of sentencing; and

the family and community relationships of the
offender;

° normally be placed at the lowest security level required

to protect the public; l

® be afforded the opportunity to appeal the placement
decision;

° normally be transferred to a more appropriate facility
when such becomes available should initial placement not
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meet his or her needs to the greatest extent possible.
Based on the file study of young offenders charged with murder

and convicted of murder or a lesser offence in British
Columbia, Manitoba and Ontario, information on the security

- levels and placement of a total of 31 persons reveals the

following: three were placed in protected custody:; four were
placed in a treatment centre; and two required placement in
protective custody and a treatment centre.

With respect to access to psychological services, such
services must be available at all operational units and shall
include; assessment, counselling, therapy and crisis
intervention.

With respect to mental health sexrvice, the medical examination
on ‘admission must include an assessment of the mental health
of each offender. The consent of the offender is normally
required for any treatment provided. By Commissioner's
Directive, mental health services and programs for offenders
shall include:

* provision for continuity of care for those suffering from
psychiatric, emotional, or behaviourial problems at
‘standards of professional quality consistent with those
for the Canadian public;

° individual assessment and diagnostic services:;

° programs for those suffering from acute, sub-acute or

chronic mental illness;
° identification of special categories of offenders; and

° provisions to ensure that an offender who 1is acutely
mentally ill and in urgent need of treatment is moved to
an appropriate facility without delay.

The Correctional Service of Canada often has to balance the
program needs of offenders with their security needs, and/or
the need to place the offender near his or her home. The
program needs of an offender may not be met in all respects
when, for instance, the security or location needs are more
important for the individual offender. Individual program
planning in a period of fiscal restraint must be carefully
planned in that the individual needs of the offenders must be
considered vis-a-vis the link to their criminal behaviour,
their risk of re-offending and the imminence of release in
order to establish priorities for the general delivery of
programs and for the individual offender. Save for
employment, programs are not compulsory, and although

offenders are counselled to make the fullest use of their
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positive potential and incentives are provided to encourage
them to do so, the individual inmate is free to choose whether
he or she wishes to participate. Therefore, while program and
treatment services are made availlable, the assumption cannot
be made that all offenders will participate.

INTERNATIONAL PERSPECTIVES/EXPERIENCE

A. Legislative Measures in Other Countries for Responding
to Youth Charged with Murder

The objectives of examining the approach taken by other
countries to youth charged with murder were to benefit from
any models in place in other countries which would 1lend
themselves to Canada's approach to juvenile justice, and to
provide a frame of reference within which Canada's current
provisions and any possible changes thereto could be assessed.

Included below are the summaries of the approaches taken by
the United States and several western democratic and
Commonwealth Nations which have a comparable approach to that
taken by Canada in response to young people involved in
criminal activity.

The United States

An examination of the approaches adopted by individual
American states indicates a broad range of options.!® @Given
the numerous options and combinations thereof, what follows
is a summary intended to highlight the general categorles of
approaches'

° forty-nine states and the District of Columbia utilize
some form of judicial transfer (waiver) mechanism for at
least some offences;

° ‘many states employ more than one type of transfer
procedure to deal with different segments of the young
offender population;

¢ some states spec1fy that there must be a transfer hearlng
where certain offences are alleged;

° the decision of whether to transfer a youth involved with
serious crime may be made in one of four ways: by
legislation, the discretion of the prosecutor, the

15 Feld, Barry C., "fhe Juvenile Court Meets the Principle
of the Offense: Legislative Changes in Juvenile Waiver

Statutes" in The Journal of Criminal Law and Criminology,

Vol. 78, No. 3, pp. 471-533.
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decision of the youth court or the decision of the
ordinary adult court;

the basis upon which the transfer dec;s;on is made varies
con51derably.

six states (Connecticut, Maine, Montana, New Jersey,
Vermont and West Virginia) have restricted
eligibility for transfer to a narrow range of very
serious offences against the person such as armed
robbery, kidnapping and murder;

at least ten states identify certain categories of
offences (e.g. those which call for capital
punishment or life imprisonment) for which the youth
is presently before the court which have special
transfer consequences. California, for example,
places the burden of proving suitability for
juvenile court treatment on the youth rather than
requiring +the ©prosecutor to establish the
nonamenability or dangerousness of the youth;

nine other states possess more detailed offence
criteria (Connecticut, Florida, Georgia, Minnesota,
New Jersey, Hawaii, South Careolina, Virginia, and
West Virginia). In these states, the grounds for
transfer are identified prior offences in
combination with a serious present offence. In
short, the intent of such provisions is to identify

- those youth whose past records and present offence

warrant incapacitation. The exact criteria for
transfer varies from state to state in this group,
but a number of examples are illustrative of the
intent to selectively incapacitate. In Minnesota,
first degree murder is presumed to be an adult
offence for which transfer should occur. The Florida
legislation is targeted at youths who have been
involved in repeat violent offending;

a number of states by their legislation exclude
specified offences from the jurisdiction of the
youth court:;

other states allow for concurrent jurisdiction by
the youth and adult courts. In Arkansas, Nebraska,
and Wyoming, there is concurrent jurisdiction and’
the prosecutor's charging decision determines the
forum. The four remaining concurrent jurisdiction
states (Colorado, Georgia, Utah, and Florida) permit
concurrent jurisdiction only for offences which call
for capital punishment or 1life imprisonment, or
which constitute the most serious offences in their
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code;

- eighteen states have exclusive adult court
jurisdiction for certain offences, fourteen of these
jurisdictions excluding on the grounds of serious
present offence alone. In Maryland and Mississippi,
convictions for the offences excluded from the
juvenile court jurisdiction either result in capital
punishment or life imprisonment. The legislation of
a number of other states excludes the most serious
offences in their codes, these being murder,
criminal sexual conduct, kidnapping and armed
robbery. In Illinois since 1982, the juvenile court
has no jurisdiction to deal with any young person,
fifteen years of age or over who is charged with
murder, armed robbery or rape. A number of states
have similar exclusionary provisions.

England and Wales

The general rule is that a person under the age of seventeen
should be tried summarily and normally by a juvenile court
where the maximum youth sentence is 12 months in custody.
However, section 24 (1) (a) of the Municipal Court Act 1980 and
section 53(2) of the Children and Young Persons Act 1933
contain provisions which give the court power to deem an
offence "grave" and commit the young person to crown court.

All homicides are tried in crown court regardless of the
offender's age as long as he/she has attained the age of
twelve., For other "grave" offences, if the youth is over
fourteen and if the offence charged carries a possible
sentence of fourteen years or more, then he/she can be waived
to crown court.'® Further, case law indicates that the
juvenile court has discretion to deem an offence "grave" if
the circumstances are particularly brutal and aggravated.17

In crown court the charge will be tried as an indictable
offence and, upon conviction, the court can sentence the
juvenile to detainment for any period not exceeding the
maximum imprisonment an offender over twenty-one - would
receive.

In the case of the twelve and thirteen year olds who are tried

18 Examples of offences carrying sentences of 14 years or

over include arson, aggravated burglary, unlawful sexual
intercourse with a girl under thirteen years and wounding
with intent to do grievous bodily harm.

17 R.v. Fairhurst, [1987] Crim. L.R. at 60
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for "grave" offences (excluding homicide which is tried in

- crown court) in the lower juvenile court, they are set over

for sentencing in the crown court. The incidence of twelve
and thirteen year olds being tried for homicide is very rare.

'In 1987, there were no reported cases.

The maximum sentence that a youth is 1liable for is an
indeterminate sentence. Most young persons under eighteen who
have been convicted of homicides have received an
indeterminate sentence. There is no set rule regarding review
of the sentence, but generally it is reviewed after 2 to 3
years.

In all cases other than homicide, a prisoner is eligible to
apply for parole after serving one-third of his/her sentence.
For homicide the court determines the length of time before
eligibility.

West Germany

Criminal behaviour of young people is assessed under criminal
law, but in most cases the sanctions are different. The
Juvenile Court Act applies to all juveniles aged fourteen to
eighteen and to those eighteen to twenty-one who professionals
have classified as "typically Jjuvenile".

Sanctions under the Act do not normally . include fines or
imprisonment; instead, educational or disciplinary measures
are ordered. In the case of serious crime such as murder, the
youth may be punished by incarceration in a prison for
juveniles for a maximum term of ten years. He/she will be
eligible for parole after serving two-thirds of his/her
sentence. Generally, cases involving juveniles are heard by
juvenile court which is a special branch of the criminal
court. The seriousness of the offence will determine how many
professionals and lay judges are on the panel.

For young people seventeen or older, there is a mechanism to
raise them to the adult system if their crime is very serious
and it is determined by various professionals and experts that
he/she was clearly cognizant of his/her act and the
consequences of the act. If these experts deem he/she was,
the young person will be tried in adult criminal court.

Sweden

There are two age categories in Sweden: fifteen to seventeen
years inclusive; and eighteen to twenty years inclusive. No
child under the age of fifteen can be held criminally
responsible. A child under the age of fifteen cannot be
prosecuted for any criminal offence, including murder.
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Since World wWar II, there has been a policy to divert persons
under the age of elghteen from the criminal justice system by
grantlng them remission of prosecutlon and hav1ng the youth
dealt with by the soc1a1 welfare agencies. _

A person under eighteen can only be sentenced to imprisonment
under very exceptional circumstances which would include a
conviction for murder. While the basic sentence for murder
for an adult is life imprisonment, a person under twenty-one
cannot be sentenced to life. Instead the maximum sentence a
person under twenty-one can receive is twelve years, unless
the crime is committed with another crime in which case the
maximum is fifteen years.

A youth can be sentenced to serve his/her time in either a
separate section unit in an adult prison or to a special
institution for youth. There are no different standards for
different crimes. Young people under eighteen are handled in
the juvenile court system and there is no provision for
raising the offender to the adult system.

Finland

Like Sweden, a youth in Finland is criminally responsible at
age 15 and until that time is dealt with by the welfare
boards. Those over 15 are tried in adult court as there is
no juvenile court system. The 15-20 year olds are subject to
a different set of sanctions than adults. If the offence
carries a maximum punishment of 6 months or less, it will be

concluded without a sentence being ordered. For major

offences the young person is liable for the full range of
adult sanctions except in the case of murder. For a young
person over 15 but under 18 years he/she would be liable for
two to twelve years in a correctional institution rather than
receiving the life sentence an adult would receive.

Be. International Covenants

What follows is a ©brief summary of international
considerations which any reform should reflect.

on November 29, 1985, the General Assembly adopted resolution

40/33 on the United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (The Beijing Rules). These

Rules were intended to serve as a model for Member States in
the treatment and handling of young persons in conflict with
the law, within the framework of a juvenile justice system.
They assume that juveniles can be dealt with for an offence
in a manner which is different from an adult (Article 2.2),
according to basic procedural safeguards such as the
presumption of innocence, the right to remain silent, the
right to the presence of a parent, etc. (Article 7). While
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these Rules do not contain, as such, dispositions relating
particularly to the problem of youth charged with murder, some
of the Articles outline guiding principles in adjudication
and disposition. For example, Article 17 states principles
to the following effect:

y that the reaction taken shall always be in proportion not
only to the circumstances and the needs of the juvenile
as well as to the needs of the society:;

. that restrictions on the personal liberty of the juvenile
shall be limited to the possible minimum;

° that deprivation of personal liberty shall not be imposed

‘ unless the juvenile is adjudicated of a serious act
involving violence against another person or of
persistence in committing other serious offences and
unless there is no other appropriate response; and

. that the well-being of the juvenile shall be the guiding
factor in the consideration of her or his case.

It shall be noted that a number of countries have undertaken
a thorough review to bring Jjustice administration into
conformity and close alignment with the Rules with the result
that many countries are followin% the orientation and
philosophical approach of the Rules.

OPTIONS AND ANALYSIS

The issue of the most appropriate response to youths charged
with murder was approached by the following questions being
asked: 4

e What should the test for transfer be?

. What dispositions should be available under the Young

18 Implementation of General Assembly resolutions 40/33 and
40/35 and resolutiong 19, 20 and 21 of the Seventh United
Nations Congress on the Prevention of Crime and the
Treatment of Offenders., including draft standards for the
prevention of juvenile delinquency, and on the protection
of juveniles deprived of their liberty (E/AC.57/1988/11,
June 9, 1988) and to the Report of the Interregional
Preparatory Meeting for the Eighth United Nations
Congress on the Prevention of Crime and the Treatment of
Offenders on Topic TIV: "Prevention: of Delinquency,
Juvenile Jugtice and the Protection of the Younc, Policy

Approaches and Dlrections" (A/CONF.144/1IPM.3, May 11,
1988) .




A.

Offenders Act?

What is the appropriate sentence for a youth convicted
of murder in adult court?

WHAT'SHOULD THE TEST FOR TRANSFER BE?

The following options suggest themselves:

Option 1: The current test which requires a finding that

transfer is "in the interest of society, having
regard to the needs of the youth..." (status quo).

Option 2: That the test give paramount consideration to the

"interest of society".

Option 3: That the test for transfer be modified to reflect

the paramountcy of the principle of "protection of
the public".

Option 4: That the considerations set out in subsection 16(2)

be modified to reflect society's special interest
in protection and denunciation of the offence of
murder.

OPTION 1

The current test which requires a finding that transfer is
win the interest of society, having regard to the needs of the

youth..." (status quo).
SUGGESTED ADVANTAGES:

it recognizes individual differences, circumstances of
the offence, and all of the other variables such as age
and prior record:;

it reflects <certain of the Act's ©principles,
specifically:

- The principle which holds that while young persons
~ should bear responsibility for their contraventions,
"they should not in all instances be held
accountable in the same manner or suffer the same
consequences for their behaviour as adults ... ".

Accordingly, actual maturity can be taken into
account in determining appropriate sentence and the
principle of mitigated accountability is applied on
a case-by-case basis for youth charged with murder.

- The principle that young persons who commit offences

e
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require supervision, discipline and control, but
because of their state of dependency and level of
development and maturity, they also have special
needs and require guidance and assistance.

A distinct juvenile justice system is premised on
the belief that adolescents as a class have needs
by virtue of their adolescence, which distinguish
them from adults. Further, the Young Offenders Act
directs that these needs, implicitly those related
to the offending behaviour, should determine the
nature of the "guidance and assistance" the youth
should receive. This option allows certain youth
charged with murder to be dealt with in the juvenile
‘justice system which is mandated to respond to the
needs of youth in a manner which allows for this
guidance and assistance.

- The principle that the rights and freedoms of young
persons include a right to the least possible inter-
ference with freedom that is consistent with the
protection of society, having regard to the needs
of young persons and the interests of their
families.

This right would seem to demand that this
determination be made on a case-by-case basis. Such
an approach provides the opportunity to demonstrate
that a regime other than the prescribed minimum
sentence regime of the Criminal Code for a specific
individual is more consistent with both the
objective of protecting society, and responding to
the special needs of the youth which are pertinent
to his offending behaviour and therefore relevant
to his rehabilitation. Conversely, it allows for
a case to be made that transfer is appropriate.

It reflects the reality that protection of the
public need not, in all cases be met by lengthy
incarceral terms. There is a real possibility of
adverse consequences for youth who have been
incarcerated for lengthy terms.

y This test recognizes the malleability of most
adolescents, given well=-structured and individualized
programs, to modify their behaviour and attitudes.

SUGGESTED DISADVANTAGES:
. the test has been interpreted in a variety of ways with

the result that the law appears to be interpreted quite
differently depending on the jurisdiction; and
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* the interpretation given by appellate courts in some
- jurisdictions does not give paramountcy to the principle
of "interest of society" as was originally intended.

OPTION 2

That the test give paramount consideration to the "interest
of societyw,

NOTE: Two cases are presently under reserve by the Supreme
Court of Canada (heard on April 27, 1989) concerning the
proper interpretation to be given to the test to determine
whether or not a transfer of a given youth's case should be
ordered. The original intent of the wording was that
paramount consideration be given to the "interest of society."
This phrase was intentionally chosen over the phrase
"protection of the public" on the basis that it encompassed
the notions of short and long-term protection of the public
and thereby included the objective of rehabilitation. Given
the uncertainty regarding the interpretation of the present
test, this option is set out separately. Should the judgement
of the Supreme Court support the interpretation set out above,
options 1 and 2 would be merged and would have the same
advantages and disadvantages.

OPTION 3

That the test for transfer be modified to reflect the
paramountcy of the principle of Wprotection of the public",

SUGGESTED ADVANTAGES:

° it would provide greater certainty as to the intent of
Parliament in cases of murder;

° it reflects the gravity of the offence;

. it leaves open the flexibility to deal with a young

offender's case in the juvenile system; and

° it would increase the likelihood of successful transfer.

SUGGESTED DISADVANTAGES:

‘ the appropriate interpretation to be applied to the test
for transfer is a matter now under reserve by the Supreme
Court of Canada. It may therefore be preferable to defer

any changes to the test until the judgment of the Court
is available; and

. it would apply to all potential transfer cases, not just
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murder, and would increase the likelihood of transfer in
these other cases.

OPTION 4

That the considerations set out in subsection 16(2) be
modified to reflect society's special interest in protection
and denunciation of the offence of murder.

SUGGESTED ADVANTAGES:

it would provide greater certainty as to the intent of
Parliament in cases of murder;

it reflects the éravity of the offence;

it leaves open the flexibility to deal with a young
offender's case in the juvenile system; and

it would increase the likelihood of successful transfer.

SUGGESTED DISADVANTAGES:

the appropriate interpretation to be applied to the test
for transfer is a matter now under reserve by the Supreme
Court of Canada. It may, therefore, be preferable to
defer any changes to the test until the judgment of the
Court is available; '

if the principle of denunciation is given too much
weight, it may operate " adversely to the goal of
rehabilitation;

it 1is arguable whether a separate criterion of
denunciation should be emphasized; and

an emphasis on denunciation would appear to limit the
ability of the court to consider the circumstances of the
accused since murder shall always be denounced in the
strongest terms.

WHAT DISPOSITIONS (SENTENCES) SHOULD BE AVAILABLE‘UNDER
THE YOUNG OFFENDERS ACT FOR YOUTH CONVICTED OF MURDER WHO
ARE NOT TRANSFERRED TO ADULT COURT?

The following options suggest themselves:

Option 1: Maximum of three years custody (status quo).

Option 2: Five years less-a-day custody.

Option 3: A maximum of three years custody to be followed by
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a two-year period of probation.

Option 4: A five~-year maximum custodial diSpositioﬁ with a
presumption of conditional release after <three
years.

OPTION 1
Maximum of three years custody"(status.ggo).
SUGGESTED ADVANTAGES:

° in a given case, the sentence may appropriately take into
account. the circumstances of the offence, the absence of
a prior record, the special needs of the youth, the
actual maturity of the youth, and the evidence with
respect to the youth's amenability for treatment;

y for a youth convicted of murder who is considered a good
candidate for the youth system, it allows a structured,
individualized plan of care to be commenced immediately
so that the most beneficial use of time and resources can
be made. While a longer sentence appears necessary given
the gravity of the offence, it may, in fact, -be counter-
productive to the successful rehabilitation of the youth
and, therefore, adverse to the best interests of the
public;

° clinical and correctional professionals consulted for the
purpose of the present study were virtually unanimous in
their view that dispositions in excess of three years
for youth retained in the youth system would be
problematic for a number of reasons including the
difficulty of motivating a youth for a three year period,
the fact that three years for a youth is such a long
time;

y this option protects against the adverse effects of
institutionalization on youth generally:

- institutionalization can promote immaturity because
it prevents development:

- it can inhibit decision-making and problem solving;

- due to separation from family and community,
institutionalized adolescents develop their own sub-
culture which is different from the normal
adolescent community. This difference poses another
hurdle which impedes successful reintegration and
which must be overcome:
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- an institutionalized youth may often suffer a major
educational 1lag notwithstanding the efforts to
ensure educational programming. This is so because
a youth's frame of reference is the institutional
classroom and, accordingly, some youth settle for
a lower standard for themselves and the institution
itself sets a lower standard;

- youths are prevented by virtue of their
incarceration from socializing in the manner that
normal adolescents do, including the development of
appropriate relationships;

‘a three year period or some comparable period, as

distinct from 1lengthy adult terms, reflects the
malleability of most adolescents, given well-structured
and individualized programs, to modify their behaviour
and attitudes.

SUGGESTED DI1ISADVANTAGES:

the maximum disposition of three years appears totally
inadequate to express society's condemnation of the
taking of a life, thereby diminishing public respect for
and confidence in the administration of juvenile justice;

the three year disposition may not provide sufficient
time for the necessary treatment or containment of the
youth; and

a longer period would take into account those cases in
which it is difficult to determine if effective treatment
can be realized in the three year period.

OPTION 2

Five years less-a-day custody.

That a youth who is convicted of murder by the youth court be
eligible to a maximum disposition of five years less-a-day
custody. ‘

NOTE:

This would likely require some changes to the current

section 24.5 to ensure greater ease of movement.

SUGGESTED ADVANTAGES:

it represents a potential 66% increase in disposition
length, thereby permitting the system a significantly
longer time to respond to a youth for whom transfer to
adult court is not appropriate;
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while this option on its own may not be sufficient to
ensure that youths who require a longer disposition than
five years are in fact transferred, this option does
offer a solution for the following cases:

- twelve and thirteen year-olds who are charged with
murder where section 16(1) restrictions in the Act,
concerning age, along with other factors, preclude
access to the longer sentences available by virtue
of transfer to ordinary court;.

- for those young persons whose age, particular needs,
lack of previous involvement with the criminal law,
and future prospects for rehabilitation suggest that
the juvenile justice system is the most appropriate;

it allows youth who remain within the juvenile justice
system the benefits and safeguards of that system which
include the right to be detained separate and apart from
adult inmates, the right to mandatory review once a year;
and the right to non-publication of the youth's identity:

it provides a longer period of time to address the needs
of certain youth whose circumstances suggest amenability
to treatment; .

it provides greater disposition flexibility as the longer
period allows for a significant percentage of the
disposition to be served in custody, moving from secure
to open, then followed by gradual day release programs,
and finally by community supervision;

the option, by resorting to existing Younag Offenders Act
provisions which permit transfer of a youth who has
reached eighteen years to a provincial correctional
facility [section 24.5], allows for the benefits of the
juvenile justice system in terms of guarantees of
separate and apart detention while also ‘acknowledging
that the increased disposition length and age of the
offender may warrant transfer to adult facilities for the
latter portion of the disposition;

given the current proposals to amend the mental disorder
provisions of the Criminal Code, and consequently the
Young Offenders Act, to limit the disposition available
to person found unfit or not responsible on account of
mental disorder to the maximum disposition otherwise
applicable to the offender, it is arguable that to
achieve the objective of treatment and rehabilitation
this longer disposition length is appropriate for those
cases where transfer is not possible or has not been
ordered; and
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an increased disposition pursuant to the Young Offenders
Act may allow the youth system to retain those cases
where age, circumstances of the offence and offender,
absence of prior record, and rehabilitative potential
all suggest that the youth justice system should be
resorted to instead of the adult.

SUGGESTED DISADVANTAGES:

this option, on its own, may not satisfy some of the
public concerns that the disposition fit the crime in
the context of just proportionality (i.e. 5 years may be
perceived as not long enough);

it may raise the standard of disposition for all
offences, thereby exacerbating the problem of the
increased number of youths receiving custodial terms:;

it may be viewed as offering an inadequate period of time
for treatment or containment and thereby failing to
provide adequately for the protection of the public;

the extension of dispositions under the Young Offenders -
Act would impose cost implications on the provinces and
territories;-

clinical and correctional professionals consulted with
for the purpose of the present study were virtually
unanimous in their view that dispositions in excess of
three years for youth retained in the youth system would
be problematic for a number of reasons including the
difficulty of motivating a youth for a three year period,
the fact that three years for a youth is such a long
time, etc.: _ ‘

more specifically, cliniclans indicated the adverse

effects of institutionalization on youth generally which

it is submitted should be considered when deciding upon

appropriate disposition length:

- institutionalization can promote immaturity because
it prevents development;

- it can inhibit decision-making and problem solving;

- due to separation from family and community,
institutionalized adolescents develop their own sub-
culture which is different from the normal
adolescent community. This difference poses another

-hurdle which impedes successful reintegration and
which must be overcome:; '
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- an institutionalized youth may often suffer a major
educational 1lag notwithstanding the efforts to
ensure educational programming. This is so because
a youth's frame of reference is the institutional
classroom and, accordingly, some youth settle for
a lower standard for themselves and the institution
itself sets a lower standard;

- youths are prevented by <virtue of their
incarceration from socializing in the manner that
normal adolescents do, including the development of
appropriate relationships.

e It is suggested that this option would increase the
volume of very serious offenders in youth custody, which
may have a detrimental effect on other 1less serious
offenders and may represent a drain on limited resources.

° The "less-a-day" aspect of this option may be perceived
as an inappropriate means to avoid the Charter
requirement for a jury. :

OPTION 3

A maximum of three years custody to be followed by a two-year
period of probation.

SUGGESTED ADVANTAGES:
° it has many of the suggested advantages of Option 1;

° by limiting the length of custody to three years, it
addresses the concerns that a five year 1less .a day
maximum custodial disposition may raise the standard of
disposition for all offences and thereby exacerbate the
problem of the increased number of youths rece1v1ng
custodial terms; and

° it would enable youths committed to three years to serve
their full term in custody and still have a period of
community transition. .

SUGGESTED DISADVANTAGES:

° it has all of the suggested disadvantages of Option 2
except that it would not appear to contribute to
increased dispositions for all classes of young offenders
who are dealt with in the juvenile justice system;

° fixing the period of custody initially at three years may
not offer the same flexibility as Option 2. While three
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years of custody followed by a maximum two year
probationary term could be made the norm, judges and
administrators may prefer in a given case to continue the
custodial program for longer:;

sﬁch an additional period of time may be useful, where
there are treatment needs and there is, in fact, access
to the necessary resources;

- probation does not allow for the return of the young

offender to the custodial facility where necessary unless
the youth breaches a probation order. The breach
mechanism does not possess the flexibility to return a

_young person to custody until the trial has occurred.

This does not allow a timely response to the youth's
behaviour; and

this option, on its own, may not satisfy some of the
public concerns that the disposition fit the crime in
the context of just proportionality (i.e. 5 years may be
perceived as not long enough).

OPTION 4

A five-year maximum custodial disposition with a presumption
of conditional release after three years.

This option would allow a youth who is convicted of murder to
be sentenced to a five-year maximum custodial disposition with
a rebuttable presumption in favour of conditional release.
If conditionally released, the community order could be
administratively reviewed.

SUGGESTED ADVANTAGES:

it has most of the advantages of Options 2 and 3;

it possesses the flexibility to release the youth from
custody as 1is appropriate in a given case with the
necessary conditions and degree of supervision and also
to return the youth to a more structured setting where
it appears necessary for the youth's behaviour to
stabilize; and

it provides for mandatory follow-up beyond the term of
custody which is viewed as essential for youth who have
been incarcerated for significant periods of time.

NOTE: This would likely require some changes to the
current section 24.5 to ensure greater ease of movement.
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SUGGESTED DISADVANTAGESS

° this option, on its own, may not satisfy some of the
public concerns that the dlSpOSltlon fit the crime in
the context of just proportionality (i.e. 5 years may be
perceived as not long enough);

. it may raise the standard of dispositions for all
offences, thereby exacerbating the problem of the
increased number of youths receiving custodial terms:;

° it may be viewed as offering an inadequate period of time
for treatment or containment and thereby failing to
provide adequately for the protection of the public; and

. the "less-a-day" aspect of this option may be perceived
as an inappropriate means to avoid the Charter

requirement for a jury.

c. WHAT IS THE APPROPRIATE SENTENCE FOR A YOUTH CONVICTED
OF MURDER IN ADULT COURT?

The followiﬁg options'suggest themselves:

Option 1: Mandatory life imprisonment.

Option 2: Imprisonment up to and including life.
Option 3: Reduced parole ineligibility.

OPTION 1

Mandatory life imprisonment

That a transferred youth who is convicted of murder in
ordinary court be sentenced to life imprisonment with no
eligibility for parole for twenty-five years in the case of
first degree murder, and a minimum period of parole
ineligibility of ten years in the case of second degree murder

(status quo).
SUGGESTED ADVANTAGES:

‘ it is arguable that resort to the transfer provisions
should, even in cases where the charge is murder, be
exceptional and that, accordingly where a transfer is
justified, the young person should be subject to the same
sentence as an adult to ensure protection of the public;

e it reflects offence-oriented values of the criminal law
by according paramount significance to the seriousness
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of the ,dffence and, accordingly, allowing for
proportional punishment;

it provides for protection of the pubiic for the period
of the incapacitation;

it reflects societal repudiation of the crime of murder;

and

it provides a uniform respohse to transferred youth
charged with murder. :

SUGGESTED DISADVANTAGES:

while the transfer of a given youth's case to ordinary
court 1is warranted to access the greater sentences
available, a mandatory 1life sentence may ot
appropriately reflect the fact that the offence was
committed by a youth;

a life sentence may not be warranted or necessary in all
cases;

there is no flexibility for sentencing youth which could
be inconsistent with some of the pr1nc1ples of the Young
Offenders Act:. :

this inflexibility fails to take into account the
developmental changes inherent in adolescence;

given current provisions for parole eligibility, many
transferred young offenders will be released in their
thirties or forties. It is questionable whether it is
in the interest of society to have subjected a youth to
such a harsh sentence; and

it may be that the dispositions available in the Young
Offenders Act are inappropriate, but this may not justify
in a given case the imposition of life sentence.

OPTION 2 _

Impfisonment up to and including life

That an adult court be given the discretion to sentence a
transferred youth who is convicted of murder to a sentence of
less than life imprisonment with the option remaining open to
the court to impose life. .

NOTE: The minimum sentence that the courts could 1mpose is
a matter yet to be determlned
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SUGGESTED ADVANTAGES:

. it would lessen the disparity between the maximum
disposition in the Young Offenders Act and the minimum
prescribed sentence in the Criminal Code for first degree
murder which is life imprisonment without eligibility for
parole for twenty-five years; and for second degree
murder, which is life imprisonment without eligibility
for parole until ten years, at minimum, have been served;

y depending on the manner chosen to limit the discretion
of the ordinary court, this option may be criticized for
allowing too broad a range of discretion and thereby
contributing to potential disparity of sentencing;

. it would address the judicial reluctance (particularly
with first degree murder) to transfer which, in some
cases, is based on disparity of sentence length and,
specifically, the view that while the young offender
maximum may be insufficient given the particulars of a
case, the Criminal Code sentence for adults is overly
harsh; and '

. a distinctive sentencing regime for young persons who
have been transferred to adult court gives recognition
to such factors as age, circumstances of the offence,
increased possibility of rehabilitation.

SUGGESTED DISADVANTAGES:

° it reduces the gravity of the offence of murder by
providing that a conviction for this offence can be
responded to by a sentence other than life imprisonment;

e it creates the disparity which has frequently been
criticized by appellate courts.

OPTION 3

Reduced parole ineligibility

-

That parole ineligibility be altered by:

- (A) Removing the. legislated minimum parole ineligibility
dates for first and second degree murder (25 years and,
at minimum, 10 years respectively), and leaving it to the
discretion of the court to specify a minimum period
before the offender could be eligible for parole: for
first degree murder between 10 years (suggested as an
example but requires further study) and 25 years; and in
the case of second degree murder, between 7 (suggested
as an example but requires further study) and 25 years;
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or

Fixing in statute, the parole ineligibility dates at some
period of time 1lower than the present parole
ineligibility periods for first and second degree murder
(e.g. ten and five).

SUGGESTED ADVANTAGES:

these options are consistent with the principles of the
Young Offenders Act as they allow each case where a youth
is charged with murder to be determined on its own merits
with respect to the decision of transferring the case to
adult court, taking into account level of actual maturity
as distinct from chronological age, circumstances of the
offence, needs of a given youth which are pertinent to
his/her offending behaviour and the rehabilitative
potential;

by removing an obstacle to transfer, namely the length
of time the person would have to serve before being
eligible for parole, the youth court has access to both
the dispositions available in the Young Offenders Act and
those in the Criminal Code with the comfort that a
transferred and convicted young person could be released
in suitable cases, at an earlier date;

these allow incarceration for life where necessary:;

these allow for long-term correctional supervision upon
release, the terms and conditions of which can be
determined on a case-by-case basis but release is, in any
event, -conditional and there is, therefore, a "hook"
should it be required;

these respond to public concerns that the sentence
reflect the severity of the crime; amd

these maintain the distinction between first and second
degree murder.

SUGGESTED DISADVANTAGES:

. certain public sectors may fail to comprehend the merits

of these options, i.e. that in addressing the issue of
sentence disparity, the original intent of transfer as
a safety valve would be largely realized. In short,
public dissatisfaction may remain as this option may not
be perceived as altering the status quo sufficiently:

the concerns of certain sectors of the\public with adult
early release mechanisms will be echoed for these options
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at a time when publlc confidence in the release mechanism
is not high;

° for those who believe adoption of the present adult
sentence provisions for youth who murder is appropriate,
these options is subject to the criticism that they would
inappropriately reduce the mandatory period of
incarceration; and ‘

° these options may be resorted to too readily for youth
who could otherwise be strong candidates for staying in
the youth system.

° option 3B does not offer individualized sentencing; and

° where the circumstances of the offence are heinous and
the prospects of rehabilitation are low, it is more
desirable that the court determine the minimum parole
eligibility dates.

D. ANCILLARY ISSUES
1. Mandatory Assessments

That Section 16 be amended to require the court to
consider a section 13 assessment in the case of a
transfer application. :

SUGGESTED ADVANTAGES:

° it is imperative that the youth court have a thorough
assessment of youth's need for and amenability to
rehabilitation programs; and

° this practice is common in many jurisdictions but should
be universally applied. Given the ramifications of a
decision to transfer, this information is essential to
give effect to the principles of protection of the public
and of special needs.

SUGGESTED DISADVANTAGES:

° this option raises resource concerns and has implications
in more isolated regions where access to an assessment
service would necessitate considerable travel and
possible delay. and

° it may be construed as v1olating the integrity of the
person.

q S |
) s ft 2

-y i .

I N eE e EE E
N - O e T

M --.r- A. boxryr e




! e B W B

A e N -

- 43 - 2

Placement of transferred youth

That Section 733 of the Criminal Code (which presently

allows for a youth, whose case has been transferred to
ordinary court, to serve his sentence in a youth facility
until no later than his twentieth birthday with the
consent of the provincial director) be amended to
provide:

. that the adult court may, having heard
representations from the provincial director, direct
that all or part of the youth's sentence up until
the age of eighteen be served in a juvenile
facility;

. that, after the age of eighteen and until the age
of twenty, this court authorization for placement
in a juvenile facility be continued only with the
consent of the provincial director; and

. that the Act provide fof a power of review by the
court upon the request of the provincial director.

SUGGESTED ADVANTAGES:

it recognizes that some youths, even though transferred,
may, because of their special needs and immaturity, be
more appropriately dealt with in young offender
facilities, at least until such time as they are
sufficiently mature to have their sentence administered

" in the adult correctional systemn;

it would mitigate concerns about some youth, who might
formerly have been considered inappropriate for the adult
correctional system, being sentenced to that system;

by vesting authority for the decision with the court, a
judge hearing a transfer application will be comforted
by the knowledge that, if the youth is transferred and
sentenced in adult court, the issue of the needs of the
young person and suitability of correctional placement
will be decided by an impartial judge in an open court,
with the young person being afforded the opportunity for
representation, rather than by a non-public decision
process by the provincial director that may be
unnecessarily influenced by administrative
considerations; ‘

it would, insofar as it effectively offers a blended
(adult/youth) sentencing alternative, offer a middle
ground to the present black and white considerations of




- 44 -

the adequacy of the youth system versus the adequacy of
the adult system;

it may, insofar as it offers this middle ground and
continued consideration of the young person's needs (once
transferred), result in an increased number of successful
transfer applications;

it would enable transferred youths the opportunity to
part1c1pate in special programs attuned to their own
maturlty level and to be held in facilities closer to
their home communities (insofar as they are prov1n01ally
administered) rather than being held in federal
facilities which do not have such special programs or,
if developed, would be further removed from the youth's
home community;

while a Jjudicial determination, it recognizes the
necessity of +the court receiving input from the
prov1nc1a1 director, both at sentence and, if necessary,
upon review, to ensure that an offender would not be
inappropriately placed in a youth facility and thereby
be a risk to the safety of others or the good order of
the juvenile facility; and

the potential lack of incentive for transferred youths

to co-operate in the juvenile facility could ‘be dealt
with by the opportunity for the provincial dlrector to
have the court order reviewed.

SUGGESTED DISADVANTAGES:

although the provincial director would have input at
sentenc1ng and the opportunity for review, the judiciary
may, in some cases, not be as sensitive to the
operational and resource 1limitations of Jjuvenile
facilities as juvenile correctional authorities might
like, i.e. there may be "inappropriate" decisions made
by the judiciary at sentence and correctional authorities
may have difficulty convincing the judiciary to alter the
decision upon review;

it would have to be made applicable, not to just youths
transferred for murder, but to all transferred youths,
and in the view of some, this may be considered a
disadvantage;

there would, with increased numbers of more serious and
sophlstlcated transferred offenders belng retained in the
youth system, likely be a greater drain upon the existing
resources of juvenile facilities and a "contamination"
of other less serious and less sophisticated juvenile
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residents;

transferred youths serving the initial part of a lengthy
penitentiary sentence (e.g. life) and with "nothing to
lose" might have 1little incentive to co-operate with
juvenile correctional authorities;

there would be little incentive for federal penitentiary
authorities to develop appropriate specialized programs
for transferred youths; and

any benefits achieved by the initial placement in the
youth system may be undermined by subsequent placement
in the adult system.

Retention of records of youth convicted of murder

That the provision in subsection 45(2) requiring the

record of a youth who is not transferred to adult court
to be destroyed, in the case of a murder conviction, five
years after the completion of the disposition, be amended
to allow for its permanent retention for criminal justice
purposes only.

NOTE: Should this option meet with support, it may
require a change to s. 45.1 permitting the court to set
aside the non-disclosure provisions.

SUGGESTED ADVANTAGES:

~ this amendment would enable information requirements

related to the administration of justice to be properly
met while at the same time respecting the benefits to the
young person's successful re-integration and non-
publication; and :

it would complement the amendments made in 1986 to the
Young Offenders Act which resulted in all records kept
by courts, police and governments or private agencies
involved in the assessment or administration of young
offender dispositions being subject to non-disclosure
instead of destruction provisions. This option would
provide centralized and controlled access to the records
in the central repository maintained by the Royal
Canadian Mounted Police specified. Should information
beyond the fact of a previous conviction be desirable,
then an application could be made to the court for access
pursuant to section 45.1.




SUGGESTED DISADVANTAGES:

° it may be viewed as an infringement of safeguards and
protection presently enjoyed by young persons.
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APPENDIX

YOUTH CHARGED WITH MURDER IN CANADA

The purpose of this appendix is to present the results of a file
study of cases of young persons accused of murder. First, however,
it may be worthwhile providing a synopsis of available statistical
data pertaining to the extent of violent crime dealt with by the
youth courts and to the frequency and characteristics of cases
transferred to adult courts.

I. Statistical Overview

The following data are derived from the Youth Court Survey (YCS)
conducted by the Canadian Centre for Justice Statistics.
Unfortunately, the YCS and its data suffer from a number of
shortcomings. For example:

- ontario has declined to participate in the YCS;

- Data from the Northwest Territories is unavailable for
1986=87 and 1988-=89;

-  The extent of under-reporting to the YCS (by those
jurisdictions that are participating to the survey) is
unknown.

The reader is therefore cautioned against drawing any "national"
conclusions from the data, or using the data as a precise measure
of the wvolumes of persons, cases or charges dealt with by youth
courts. However, the data may still be regarded as providing
reasonable indicators or descriptors of the nature and processing
of charges, cases and persons brought before the youth courts in
the participating jurisdictions.

YCS data is only available for the four-year period from 1984-85
to 1987-88. Unless otherwise specified, the data described below
pertain to that four-year period.

THE INCIDENCE OF VIOLENCE

Since the seriousness of the offending behaviour is undoubtedly a
factor considered in the decision to order a transfer, it may be
worth having a look at the incidence of violence among the charges
and cases dealt with by youth courts.

Oone should keep in mind that "violent offences" are broadly defined
by the C€CIJS as including: murder (first or second degree);
manslaughter; attempted murder; aggravated sexual assault; sexual
assault with a weapon or causing bodily harm; sexual assault; other
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sexual offences; aggravated assault; assault with a weapon or
causing bodily harm; discharge firearm with intent; assault;
unlawfully causing bodily harm; assaulting peace officers; other
assaults; robbery; dangerous use of weapon; possession of weapon;
other weapon offences; infanticide; abandoning a child; killing an
unborn child in the act of birth; neglect to obtain assistance in
childbirth; concealing the body of a child; kidnapping/hostage
taking:; extortion; and criminal negllgence.

In the first four years of the Young Offenders Act:

° The proportions of violent offences brought before youth
courts remained relatively stable accounting for 8.2% of the
total number of charges in 1984-85, 8.8% in 1985-86, 9.2% in
1986-87, and 9.0% in 1987-88.

° By way of comparison, during the same period of time, property
offences accounted for two-thlrds to four-fifths of the total
number of charges.

° The different types 6f assaults (except sexual) accounted for
about one-half of the violent offences, robbery roughly for
one~fifth to one-eighth, and sexual assaults for one-tenth.

° First or second degree murder charges accounted for one-

' fortieth of one percent (0.025%) of the total number of
charges.

° Manitoba reported the highest number of murder charges (more

than double the next province), followed by Quebec, Alberta
and British Columbia, Saskatchewan, New Brunswick, Nova
Scotia, Yukon and the Northwest Territpries.

THE USE OF TRANSFER TO ADULT COURT

The YCS data on the use of transfer, for the period of 1984-85 to
1987-88, can de summarized as follows:

° Despite the expectation that the frequency of transfers would
increase with the implementation of the uniform maximum age
in April, 1985, transfers have progressively decreased both
in actual volume and as a proportion of the total number of
charges from 603 (1.01%) in 1984-85 to 471 (0.55%) in 1985~
86, and to 324 for both 1986-87 (0.34%) and 1987-88 (0.32%).

* The same patterns are evident when cases (rather than charges)
are used as the unit of count.

° Over the four-year Young Offenders Act period, only 0.50% of
the total charges were transferred, compared to 1.84% of
juvenile charges brought before the courts under the Juvenile
Delinguents Act in the three-year period of 1981 to 1983.
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This relative decrease in transfers under the new legislation,
when compared to the 1981 to 1983 period, is consistent across
all reporting jurisdictions except British Columbia, Alberta,
and Nova Scotia. However, had the maximum age not been raised
in 1985, the use of transfers would have markedly declined in
Alberta and remained roughly the same in British Columbia;
with respect to Nova Scotia, only one case would have been
transferred.

¢ Relatively speaking, under the Young Offenders Act, Manitoba
makes the greatest use of transfers (1.05% of all charges),
followed by Quebec (0.68%), Newfoundland (0.53%), Alberta
(0.52%), Nova Scotia (0.45%), British Columbia (0.19%), Yukon
(0.16%), Saskatchewan (0.04%), New Brunswick (0.03%); and
Prince Edward Island and the Northwest Territories (both
0.00%). :

° For a variety of reasons, the volume and nature of charges
and cases appearing before youth courts vary across
jurisdictions. Hence, the average annual rate of cases
transferred per 1,000 young persons between the ages of twelve
and seventeen (inclusive) may provide a better (relative)
indicator of the likelihood of being transferred. These rate
comparisons indicate that, for the period of 1985-86 to 1987-
88, Manitoba had the highest rate (0.33), followed by Yukon
(0.29), Alberta (0.23), Nova Scotia (0.13), Newfoundland
(0.08), Quebec (0.05), British Columbia (0.03), Saskatchewan
(0.02), New Brunswick (0.01); and Prince Edward Island and the
Northwest Territories (both 0.00). ‘

° There has been a progressive decline in the volume of cases
transferred involving young persons under sixteen years, from
thirty-seven in 1984-85 to only four in 1987-88.

° Although one might expect that transfers to adult courts would
almost invariably involve a serious, violent offence, this is
not the case: more than two-thirds (67.7%) of the cases
transferred from 1984-85 to 1987-88 did not involve any
current violent offence.

° Of the 32.2% of transferred cases involving at least one
charge for a violent offence, a majority had either robbery
or some type of assault as the most serious charge.

The non-participation of Ontario in the Y¥YCS of course presents
serious 1limitations to the possibility of generalizing the
conclusions, if any, that may be drawn from the above data.
However, separate data provided by the Ministry of the Attorney
General of Ontario would, despite not being entirely comparable to
the above, indicate the following.
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° The number of charges ("“case" data unavailable) transferred
to adult courts in Ontario increased dramatically from 16 in
1984-85 to 771 in the first year of the uniform maximum age
(1985-86), before dropping to 230 in 1986-87 and increasing
to 317 in 1987-88.

° Since 1985-86, only 16% of the charges transferred in Ontario
have involved young persons aged less than 16. This is
however a larger proportion than those reported by the other
jurisdictions through the YCS. '

° Actually, it is interesting to note that the number of charges
transferred involving young persons under 16 has progressively
increased in Ontario under the Young Offenders Act from only
16 in 1984-85 to 103 in 1987-88. Moreover, the relatively low
Young Offenders ‘Act volume reported in 1984-85 represents an
increase over the number of charges transferred under the

Juvenile Delingquents Act.

II. Research on the Transfer Experience of Young Persons Accused
of Murder

Four Jjurisdictions provided court, correctional, and police
documents collected from the files of young persons charged with
first or second degree murder and dealt with under the provisions
of the Young Offenders Act. This section summarizes .the major
findings on the characteristics of the transfer process in British
Columbia, Manitoba, Ontario and Quebec.

The information is presented in order to fill some of the gaps in
our knowledge of the ways in which young persons accused of murder
have been processed by the youth and adult justice systems since
the Y.0.A., including the circumstances of the offence and the
personal characteristics of the accused. This section provides a
preliminary analysis of statistical data on the use of the transfer
provisions in four jurisdictions.

The analysis provides an overview of the transfer experience in
order to assist the review process, by giving a context to the
assessment of the various options for amendments to the Act. The
information is intended to supplement, but not to supplant, a
policy-making process that takes into consideration many other
factors in addition to topics that can be illuminated by statistics
on the past functioning of the justice systemn.

THE DATA AND ITS LIMITATIONS
The file study was designed to collect court processing and

personal information on all young persons accused of first or
second degree murder in four jurisdictions. The study population
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was therefore intended to represent all cases where young persons
were -‘initially charged with murder and whose processing by the
youth justice system was pursuant to the provisions of the ¥.0.A.

The data presented in this section have the following limitations:

° Some jurisdictions found it difficult to identify all
cases where the young person was initially charged with
murder -- with +the result that the totals may
underrepresent the actual population.

° In a number of cases, kKey documents -- for example, s.13
assessments, s.l14 reports, and the court's reasons for
judgment regarding transfer -- were not available at the
time of report preparation. There is, therefore, missing
information for a number of important variables.

° The outcome of the adult court proceedings of transferred
youth was not always available. Furthermore, in a few
cases, the adult court trial is still in process.

° Where possible, jurisdictions provided records of all
cases where the transfer decision had already been made.
(Cases where the transfer process was ongoing were
excluded from the analysis). However, a few cases are
presently under appeal, so that the findings may alter
somewhat upon conclusion of those appeals. .

For these reasons, the analysis must be regarded as preliminary in
nature, and any conclusions drawn from the statistics must be
viewed as tentative.

THE OUTCOME OF THE TRANSFER DECISION

Approximately one-half of all young persons who were initially
accused of first or second degree murder were transferred to adult
court when the information from the four jurisdictions is combined.
(See Table 1l.a). Transfer was not requested in 6 of the 21 British
Columbia cases, in 8 of the 37 Ontario cases, and in 10 of the 27
Quebec cases. In 2 of the 8 Ontario cases where no transfer
application was made, the accused young person was under 14 years
of age at the time of the offence -- hence, there was no
possibility of transfer (ss. 16(1) of the Young Offenders Act).
The same comment applies to one of the Quebec cases. Table 1l.b
shows the "success rate" for those cases where the Crown made
application to transfer. (The Crown made all applications to
transfer in the cases under examination.) Overall, three-fifths
of applications to transfer the young person to adult courtwere
successful, with the percentage ranging from about 67% in British
Columbia and 69% in Ontario, to 87% in Manitoba. Only 24% of the

~ applications were successful in Quebec.



Table 1l.a

THE OUTCOME OF THE TRANSFER DECISION

FOR ALL YOUNG PERSONS INITIALLY CHARGED WITH MURDER:
BRITISH COLUMBIA, MANITOBA, ONTARIO AND QUEBEC

Number

13

British
Transfer decision Columbia Manitocba
%  Number %
Transfer not 29% 6 -
requested
Application, but
transfer denied 24% 5 13%
Transferred 48% 10 87%
Total percent 101% 100%
Total number of
young persons 21

15

Ontario
% " Mumber
22% 8
24% 9
54% 20
100%

37

Quebec
% Number

37% 10

48% 13
15% 4

- 100%

27
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Table 1.b

THE OUTCOME OF THE TRANSFER DECISION
WHERE A TRANSFER APPLICATION WAS MADE:
BRITISH COLUMBIA, MANITOBA, ONTARIO AND QUEBEC

Transfer decision

Application, but

transfer denied
Transferred
Total percent

Total number of
young persons

British

Columbia

b4 Number

33% 5
67% 10
100%

15

Manitoba
b Number

13% 2

87% 13

100%

15

Ontario Quebec
% Number 2 Number

31% 9 76% 13
69% 20

100% 100%

29 17



- viii -

THE TYPE OF MURDER OFFENCES

The cases selected for this analysis all had first or second degree
murder as the offence initially laid by the police. However, the
original charges are not necessarily the same type as the charges
disposed of -- i.e., the offences that reach the adjudication and
sentencing stages of court decision-making. The data illustrate
that, as expected, the "disposed of" charges are often less serious
than the original charges.

The Type of Original Offence Versus the ¥"Disposed of" Offence

Table 2 shows the type of charge initially laid, and the charge
that reached a conclusion in the youth or ordinary court.

° In British Columbia, about two-thirds of young persons were
initially charged with second degree murder. In 6 instances,
the young person was convicted of manslaughter, and in 7
cases, second degree murder was the charge upon conviction.

° As in B.C., about two-thirds of young persons were first
accused of second degree murder -‘in Manitoba. In this
province, they were typlcally convicted of manslaughter (12
of the 15 cases).

° In Ontario, about 70% of young persons were initially charged
with first degree murder. By the end of their processing,
however, slightly more than one-half of young persons were
adjudicated on the offences of manslaughter, robbery, or
infanticide.

° In Quebec, about three~fifths (59%) of young persons were
initially charged with first degree murder. In only one of
these 16 instances however, the young person was convicted of
first degree murder. In most cases, the young person was
convicted of second degree murder (63%) or manslaughter (29%).
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Table 2
THE TYPE OF MURDER OFFENCE ORIGINALLY CHARGED AND OFFENCE

DISPOSED OF, YOUNG PERSONS INITIALLY ACCUSED OF MURDER:
BRITISH COLUMBIA, MANITOBA, ONTARIO AND QUEBEC

The most Original Charge disposed
serious offence charge of

British Columbia

First degree 6 3
Second degree 12 7
Manslaughter _ - 6
Number of young persons 18 16

Note: Two. B.C. cases are in process in adult court.

Manitoba
First degree 4 2
Second degree 11 1
Manslaughter - 12
Number of young persons 15 15

Note: Both first degree cases (co-accused) and one manslaughter

case are under appeal to the Supreme Court of Canada.

ontario
First degree 24 7
Second degree 12 9
Manslaughter - 15
Infanticide - 1
Robbery _ - 2
Number of young persons 36 : 34

Note: Original and/or disposed of charges are unknown for several

Ontario cases.



Table 2 (cont.'d)

The most Original Charge disposed
serious offence charge of
Quebec
First degree 16 1
Second degree 11 15
Manslaughter - 7
Conspiracy to commit murder - 1
Number of young persons 27 24

NOTE: Two Quebec cases were not completed. In another case, the
Crown is appealing the acquittal of the young person.

° When the information for the four provinces is combined, we
find that 52% of young persons were initially charged with
first degree murder but, by the conclusion of the process, the
most serious offence was first degree in only 15% .of the
cases.

Differences between the Youth and Adult Courts in "Disposed of"
Offences

Table 3 shows the percentage and number of young persons whose
cases were concluded in the youth versus the adult court by the
offence type, for the four jurisdictions combined.

° Of the 39 cases transferred to adult court, a total of 5 young
persons were adjudicated on a first degree murder charge, 9
persons had second degree charges disposed of, and the
remaining 25 persons (about two-thirds) had offences of lesser
seriousness concluded in the adult court.

° While convictions on first degree murder were rare in both
youth courts (16%) and adult courts (13%), young persons dealt
with by youth courts were twice as likely to be adjudicated
on second degree murder, when compared to those dealt with by
adult courts. Conversely, about three-fifths (59%) of young
persons dealt with by adult courts were convicted of
manslaughter, compared to about one-third (34%) of those dealt
with by youth courts.

° Each province, except Quebec, had some young persons who were
adjudicated on first degree murder in adult court: there were
two cases in each of B.C. and Manitoba, and one in Ontario.
Both B.C. and Manitoba cases involved co-accused.
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Table 3

THE TYPE OF OFFENCE DISPOSED OF IN YOUTH VERSUS ADULT

COURTS: FOUR JURISDICTIONS COMBINED

Youth
The final offence type Court

&

First degree 16%
Second degree 46%
Manslaughter 34%

Other offences
(infanticide, robbery) 4%

Total percent A 100%
Total number of
young persons

Number

8
23
17

50

Adult

Court

%

13%

23%

59%
5%

100%

Number

Lol )|

23

39

Total

2 Number -
15% 13
36% 32
45% 40
4% 4
100%

89
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OUTCOMES AND SENTENCES IN THE YOUTH AND ADULT COURTS

With the exception of four young persons who were acquitted (1
in each of Ontario and Quebec) or found not guilty by reason of
insanity (2 persons in Ontario), all young offenders for whom
there are data were convicted of murder or another offence such
as manslaughter, robbery, infanticide, or conspiracy to commit
murder.

Sentences and Sentence Lengths

°

In British Columbia, 7 of the 9 young offenders dealt with
by the youth court received the maximum disposition of three
years in secure custody. (See Table 4). Five of the 7 persons
dealt with by the adult court were sentenced to 1life
imprisonment for first or second degree murder. The 2 persons
convicted of manslaughter recelved 2 and 5% years in the
penitentiary.

Both youth who remained in the Manitoba youth court received
less than the maximum three years, while 10 of the 13 dealt
with in adult court on manslaughter charges received from 2
years less a day provincial time to 24 years in the
penitentiary. Three persons were sentenced to 1life
imprisonment for first or second degree murder.

In Ontario, three females -- the only females charged with
murder in Ontario =-- received a two year probation order from
the youth court; 2 were convicted on manslaughter and 1 on
infanticide. However, 9 persons received the maximum three
years in secure custody, and 4 persons were sentenced to 30
to 33 months. (Taking pre-trial detention into account, the
latter group received 36 months of secure custody). Young
offenders convicted in adult court received sentences ranging
from 6% years to life; the majorlty (11 of the 15 who were
convicted) received between 6% and 15 years; 4 were sentenced
to life imprisonment.

In Quebec, 7 young persons received the maximum disposition
of three years in secure custody from the youth court. Four
other young persons received a three~year combination of
secure custody and open custody or detention for treatment.
Another young person was imposed a three year open custody
term. Of the three young persons sentenced in adult courts,
two had been convicted of manslaughter: one received 7 years
penitentiary and the other 8 years penitentiary with two years
probation to follow. The third young person was found guilty
of second degree murder and received a life sentence with a
minimum 10 years without parole.
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Table 4
THE OUTCOME/SENTENCES IN THE YOUTH AND ADULT COURTS
"OF YOUNG PERSONS INITIALLY ACCUSED OF MURDER:
BRITISH COLUMBIA, MANITOBA, ONTARIO AND QUEBEC

Outcome/Sentence Youth  Adult
Length Court Court Total

British Columbia

. R

18 mths. open custody/
18 mths. probation

1 yr. secure custody/
24 mths. probation

2 yrs. penitentiary/
36 mths. probation

3 yrs. secure custody.
5% yrs. penitentiary
Life, 10 yrs.

Life, 25 yrs.

Number of young
persons

[

11191

23 mths. secure custody/

12 mths. probation

2 yrs. secure custody
2 yrs. less a day
provincial

4 yrs. penitentiary

5 yrs. penitentiary

8 yrs. penitentiary
24 yrs. penitentiary
Life, 10 yrs.

Life, 25 yrs.

Number of young
persons

DWW

7

Manitoba
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Table 4 (cont'd.)

Outcome/Sentence Youth
Length Court
Acquitted -

Not guilty by reason of
insanity

2 yrs. probation

18 mths. secure custody/
6 mths. open custody
30-33 mths. secure
custody

3 yrs. secure custody
6% yrs. penitentiary

8 yrs. penitentiary

9 yrs. penitentiary

10 yrs. penitentiary

12 yrs. penitentiary

15 yrs. penitentiary
Life, 10 yrs.

Life, 15 yrs.

Life, 22 yrs.

Life, 25 yrs.

Number of young
persons

- xiv -

)
w

tti 1 1O B W

Adult
Court

ontario

PRPPEBWSRPRR L

=
~

Total

1
2
3
1
4
9
1
1l
4
3
1
1
1
1
1
1

(%)
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Table 4 (cont'd.)

Outcome/Sentence Youth Adult
Length Court Court

Quebec

Acquitted

1 yr. open custody/

2 yrs. probation

1 month secure custody/

35 months open custody

8 months secure custody/
15 months open custody

3 yrs. open custody

7 months secure custody/

T T
[

29 months open custody 1 -
2 yrs. secure custody 2 -
2 yrs. secure custody/
1 yr. open custody 2 -
2 yrs. treatment order/
1 yr. secure custody 1 -

30 months secure custody/
6 months probation 1
yrs. secure custody 7 -

3

7 yrs. penitentiary 1
-8 yrs. penitentiary/

2 yrs. probation - 1
Life, 10 yrs. - 1
Number of young persons 19 - 3

Total

X S I S
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OFFENDER AND OFFENCE CHARACTERISTICS
Preliminary information is .available on the age of the young

person at the time of the offence, age at sentencing, prior
offence history, and two characteristics of the offence: the

relationship of the victim to the suspect and whether the murder

was committed during the course of another criminal act.
Age at Offence

While there was no apparent relationship between the age of the
young person at the offence and the transfer decision in British
Columbia and Manitoba, there does appear to be a relationship in
Ontario; about one-half of those who were transferred were 17
vears of age, compared to only 2 of the 17 cases (11%) who
remained in the youth court. In Quebec, three of the four young
persons transferred to adult courts were 17 years old at the
time of the offence. (See Table 5).

Age at sentencing

The age of the young offender at the time of sentencing has
implications for both the provincial and federal correctional
authorities, who may be required to deal with persons much older
or younger than the rest of the inmate populations, depending on
the outcome of the transfer decision. Age at sentencing is
available for British Columbia, Ontario, Quebec, and for some
transferred cases from Manitoba (Table 6):

° In B.C., 2 of the 9 persons dealt with by the youth court
were 18 years of age at sentencing, and 3 of the 7 who
were transferred to adult court were 15 to 17 years of age
when sentenced there.

° The transferred cases in Manitoba ranged in age from 17
to 19 years, with 3 of the 9 offenders aged 19 at
sentencing.

° In Ontario, there is a wider range of ages -- from 12 to

20 years at sentencing. Including the 20 year old who
received probation, only 3 of the 14 persons remaining in
the youth system were 18 years of age or older at
sentencing. About half (7 of 15) of murder offenders
transferred to adult court were 15 to 17 years of age at
the time of sentencing.

° In Quebec, of the 18 young persons who received a
disposition from the youth court, 8 (or 44%) were aged
18 or 19 at disposition. Of the three young persons who
received a sentence in adult court two were aged 18 and
the other was 19 at sentencing.
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Table 5

_THE AGE AT OFFENCE AND THE TRANSFER DECISION:
BRITISH COLUMBIA, MANITOBA, ONTARIO AND QUEBEC

Age at No transfer - Application,
offence application transfer denied Transferred

British Columbia

- . . . .o 2 ;o A " .

15 years old

16 years old

17 years old
Number of young
persons

15 years old

16 years old

17 years old
Number of young
persons

12-13 years old
14 years old

15 years old

16 years old

17 years old
Number of young
persons

12 years old

15 years old

16 years old

17 years old
Number of young
persons

WEN

o] PNPDN

MW

10

1l
2

Manitoba

Ontario

Quebec

[l S |

0

(SR

0

NWwWw

13
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17
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Table 6
THE AGE AT SENTENCING, YOUTHS DEALT WITH IN

THE YOUTH AND ADULT COURTS:
BRITISH COLUMBIA, MANITOBA, ONTARIO AND QUEBEC -

Age at sentencing Youth Court Adult Court Total

British Columbia

15 years old - 1 1
16 years old 4 - 4
17 years old 3 2 5
| 18 years old 2 3 5
| 19 years old - 1 1
Number of young
persons 9 7 16
Manitoba
17 years old not available 3 3
18 years old : 3 3
19 years old 3 3
Number of young :
persons 9 9
Ontario
12 years old 1 - 1
14 years old 2 - 2
15 years old 2 1 3
16 years old 3 4 7
17 years old 3 2 5
18 years old 2 6 8
19 years old - 2 2
20 years old 1 - 1
Number of young
persons 14 15 29
Quebec
15 years old 1 - 1
16 years old 4 - 4
17 years old 5 - 5
18 years old 6 2 8
19 years old 2 1 3
Number of young
persons 18 3 21
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Prior Offence History

' One of the factors the youth court must consider during the

transfer hearing is the prior record of the young person.
Table 7 shows the prior record of persons for whom this
information is available, categorized as no prior convictions
for any offence; past offences but no convictions on a violent

offence such as assault or robbery; and previous violent
offences.

In each of British Columbia, Manitoba and Ontario, about
one-half of those accused of murder had no prior
convictions of any type (see the last column on Table
7). In Quebec, the proportion was even higher at 63%.

In British Columbia, Ontario, and Quebec, the existence
of a prior record appeared to be related to the transfer
process, with young persons with no prior offences more
likely to be dealt with in the youth court than
offenders with a prior record. In Quebec, the four
young persons who were transferred all had a prior
record.

Looking at the four provinces combined, 14% of the
sample had a prior history of violent offences.
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Table 7

THE PRIOR OFFENCE HISTORY AND THE TRANSFER DECISION:
' BRITISH COLUMBIA, MANITOBA, ONTARIO AND QUEBEC

Prior offence No transfer Application,
history application transfer denied Transferred Total

. . - F r
. B — .- o

British Columbia

No prior offences 4 3 2 9 o
Prior offences, but .
no violent offences 2 - 4 6 -
Prior violent offences- - 3 3
Number of young )
persons 6 3 - 9 i8 o,
Manitoba l
No prior offences - 1 6 7
Prior offences, but _ I
no violent offences - . 4 5 .
Prior violent offences- - 3 3
Number of young : .
persons 0 2 13 15 l
ontario - '
No prior offences 6 1 2 13 l
Prior offences, but :
no violent offences 1 3 6 10
Prior violent offences- 1 2 3 l’
Number of young i
persons 7 ~ 9 10 26
Quebec '
No prior offences 7 8 - 15
Prior offences, but '
no violent offences - 3 3 6 . ol
Prior violent
offences - 2 1 3 :
Number of young _ ' l
persons 7 13 4 24 o

. . . .. ol
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The Vietims-Suspect Relationship

The victims of the young persons convicted of murder or other offences
can be classified as: relatives, including parents, siblings,
grandparents, and foster relations; friends; casual acquaintances,
such as neighbours or drinking companions; and victims with whom there
is no known prior relationship (i.e., strangers such as a convenience
store clerk). (See Table 8.)

° In Ontario, there appears to be a relationship between victim-
suspect relationship and the transfer decision: over one-half of
the victims of the offenders who were dealt with by the youth court
(i.e., 11 of 19 persons) were related to the offender; by contrast,
2 of the 8 victims where the offender was transferred were related
to the offender.

* About one-fifth of the victims of these offences had no known
relationship to the offender, when the four provinces are combined.

‘Murders dﬁring Other Criminal Acts

In Quebec, 8 of the 10 cases where the alleged murder was reported
to have occurred during the commission of another criminal act were
dealt with by the youth court. 1In the other three jurisdictions,
these cases, which may involve robbery, sexual assault or break and
enter, were almost 1nvar1ably transferred to the adult court. In only
two such cases (one in B.C. and one in Ontario) did the young person
remain in youth court.
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Table 8
RELATIONSHIP BETWEEN THE VICTIM AND SUSPECT

AND THE TRANSFER DECISION: -
BRITISH COLUMBIA, MANITOBA, ONTARIO AND QUEBEC

"

K - o
N B

Victim-suspect No transfer Application,
relationship application transfer denied Transferred Total '

British Columbia

i

v‘- - - - r{-

Relative 3 ’ - 4 7
Friend ' : 1 - 1 2
Casual acquaintance '
(e.g. neighbour/
drinking companion) 1 2 5 10
No known relationship - 1 3 5
Number of victims . B 3 13 24
Manitoba
Relative - 1 2 3
Friend - - - -
Casual acquaintance :
(e.g. neighbour/
drinking companion) - - 3 3
No known relationship - 1 4 5
Number of victims 0 2 ' 9 11

[ ; : \
N " " % K x
) N e . o —— e




- ; - o L o ’ ‘- - - - -
: . " A A N ‘. e 5 - d

- xxiii -

Table 8 (cont'd.)

Victim-suspect No transfer Application,

relationship ° application transfer denied Transferred Total
ontario

Relative 5 6 2 13

Friend 2 1 - 3

Casual acquaintance
(e.g. neighbour/

drinking companion) 3 2 4 9
No known relationship - - 2 2
Number of victims 10 9 ! 27
Quebec

Relative 4 2 - 6
Friend 1 1 2 4
Casual acquaintance

(e.g. neighbour/

drinking. companion) 3 4 . 2 9
No known relationship 3 4 - 7
Number of victims 11 11 | 4 26
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Table 9

MURDERS DURING THE COMMISSION OF ANOTHER CRIMINAL ACT
AND THE TRANSFER DECISION:
BRITISH COLUMBIA, MANITOBA, ONTARIO AND QUEBEC

Was the murder com-
mitted during ano- No transfer Application,
ther criminal act? application transfer denied Transferred Total

British Columbia

No ‘ 5 2 4 1l
Yes 0 1 4 5
Number of murder ‘
incidents A 5 3 8 16
Manitoba
No - 2 6 8
Yes - 0 3 3
. Number of murder _
incidents 0 2 9 11
ontario
No 6 _ 9 5 20
Yes 1 0 3 4
‘Number of murder :
incidents 7 9 8 24
Quebec
No : 6 6 1 13
Yes 3 . 5 2 10

Number of murder
incidents 9 11 3 23
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SUMMARY
Four jurisdictions provided court, police, and correctional file data

on young persons who were initially charged with first or second
degree murder and dealt with under the provisions of the Young

. Offenders Act. Preliminary information on the way young persons were

processed by the youth and criminal justice systems in British
Columbia, Manitoba, Ontario and Quebec was available for analysis.

About one-half of murder cases in British Columbia and Ontario were
transferred to adult court compared to almost 90% in Manitoba (13 of
the 15 cases) but only 15% in Quebec (4 of the 27 cases). However,
if cases where there was no transfer application by the Crown are
excluded from the totals, the percentages of murder cases transferred
varied from a low of 24% in Quebec, to 67% in British Columbia, 69%
in ontario, and 87% in Manitoba.

While young persons were most frequently initially charged with second
degree murder in British Columbia and Manitoba, in Ontario and Quebec
first degree murder constituted the majority of initial charges.
Young persons in all four provinces tended to be convicted on offences
of lesser seriousness than the initial charge.

The majority of persons convicted in the youth court received the
maximum three year disposition. The majority of offenders transferred
to adult court were convicted of manslaughter or robbery and received
custodial sentences ranging from two years less a day, to 24 years in

" the penitentiary. The sentences imposed by the ordinary courts can

be summarized as follows:

° There were 25 offenders convicted of manslaughter, or other
offences of lesser seriousness than murder; they received an
average of about 7 1/2 years of custedy.

° Eight offenders convicted of second deqree‘murder received
life, from 10 to 22 years.

The relationship between the transfer decision and several
characteristics of the young person and his/her offence can be briefly
described:

° Age did not appear to be a factor in the transfer decision
in British Columbia or Manitoba. On the other hand, in
Ontario, younger persons tended to remain in the youth court
while 17 years old were more likely to be transferred to the
ordinary court.

° In British Columbia, Ontario, and Quebec, the prior record
of the young person seemed to show a relationship to the
decision to transfer, with those young persons with a past
conviction more likely to be dealt with in the adult court
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than those who were offence-free. Except in Quebec, persons
with a history of violence were generally transferred to adult
court, but in the population as a whole, they made up only 14%
of the young persons initially charged with murder.

The victim-offender relationship was related to the transfer
decision in Ontario, where about one-half of victims of the
offenders who remained in the youth court were related to the
young person compared to one-quarter of those whose cases were
transferred.

Forty-~two percent of transferred murder incidents in the three
provinces involved other crimes such as sexual assault or
robbery. Except in Quebec, murder incidents involving other
crimes were almost invariably transferred to ordinary courts.
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INTRODUCTION

The appropriateness of a Jjudicially determined level of
custody at the time of disposition and at review has come
under careful scrutiny. Similarly, the review provisions
which place ultimate control with the youth court have been
criticized. Broadly speaking, the concerns can be categorized
under the following headings: philosophical, administrative,
and financial. While some observers have criticized the
sentencing practices in certain regions and suggested that
inappropriate resort is being made to the custody option, the
following information focuses on the issues around choice of
custody level and admlnlstratlon of the disposition.
\

SUMMARY OF CONCERNS

What follows is a summary of concerns expressed by those who
seek change. Section V. on Options and Analysis will address
the suggested advantages and disadvantages of the status quo
and proposed changes to it.

1. The two-tier model may be undesirably shaping sentencing
patterns:

° it 1is arguable that the new, open . custody
disposition has had the effect of having more youth
sent to custody due to the perception that open
custody is a "soft" sanction, a surrogate child
welfare disposition, and/or a treatment disposition,
and due to the absence of offence criteria to limit
its |use. The philosophical, financial "and
administrative implications of this are a growing
concern; '

g with respect to the age groups affected by the
introduction of the uniform maximum age, it appears
that sentences imposed under the Criminal Code when
this group were considered adults were considerably
shorter than custody dlsp051tlons under the Young
Offenders Act.

2. The lack of clarity in the definitions poses operational
concerns:

. the definition for open custody is custody in

(a) "a community residential centre, group home,
child care institution, or forest or wilderness
camp, Or
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(b) any other like place or facility designated by
Lieutenant Governor in Council of a
province..." :

The use of examples of facilities without reference
to the allowable degree of restraint makes its
operationalization unclear. For example, the
phrases "child care institution" and "any other like
place or facility" are vague;

the ambiguity in the definitions has 1led to
considerable questions as to what is the point of
delineation between open custody and probation, and
between open custody and secure custody. In
practice, varying levels of security are used. This
amblgulty may give rise to the placement of a youth
in a given facility being challenged. Yet, if an
open custody facility does not have elements of
restraint or physical security, it may be unfair for
some youth because it expects a level of
responsibility which is beyond them. Additionally,
the operation of a facility may also be subject to
challenge for failure to satisfy the intent of
Parliament as defined in the Act. In the latter
case, a successful .challenge could necessitate
changes in both the operation and the physical
structure;

the definition does not reflect the fact that in

many jurlsdlctlons, there is a continuum of levels

of security:;

as a result of the variety of @possible
interpretations, custody has been operationalized
differently across the country.

3. From a sentencing perspective,'the objective of the two
levels is unclear:

the provision for open custody blurs the distinction
between the sentencing objectives for probation with
an order to reside and open custody on the one hand,

.and open custody and secure custody on the other;

it is not clear whether placement is to be primarily
based on offence criteria. The offence criteria for
secure custody in s. 24.1(3) and (4), in restricting
access to secure custody, contribute to the practice
that the offence should dictate the 1level of
custody. This practice does not reflect the reality




that some very serious offenders could be very

appropriate candidates for 1lower degrees of

security. Conversely, this practice may result in
a disservice to certain youth who are ordered to

open custody because this environment may not be
suitable to their initial needs and circumstances.

Such youth may react by absconding or committing
disciplinary infractions and thereby escalating the
number of incidents which might not have occurred.
had they been placed in a different environment. In
one jurisdiction, experience would suggest that
escapes from open custody occur most often in within
the first month;

it is arguable that the term "open custody" obscures
the reality that this disposition is custody
nonetheless. Further, it is arguable that the term
and its definition not only act as an incentive for
this disposition to be ordered in the first place,
but as a licence to add to its length.

Two levels impede effective utilization of resources:

°

for treatment and special program purposes, it is
sometimes desirable to use one facility in order
that the population justifies the program and to
avoid duplication of programs and services. The
current uncertainty with respect to the legitimacy
of mixing young persons from the two different
levels for certain purposes inhibits this practice;
and

periodic fluctuations in the open and secure
populations can cause great administrative
difficulties and inefficiencies. For example, an
increase in the secure custody population can create
overcrowding and/or a scramble for new beds even
though open custody beds may be available.

The current provisions regarding custody and review
impede effective placement and release:

with respect to the initial classification and
placement of the youth, the capacity to predict
human behaviour is limited. This is particularly
true with youth and, thus the question of how a
youth will act in a custodial setting may be
impossible to determine at the time of sentencing.
This arguably has led to inappropriate placements
in both open and secure custody. Beyond initial




placement, flexibility is required to take into
account the changeability of youth;

in the case of short dispositions (3 months or
less), the constraints of the 3judicial review

process militate against implementing the implied-

theory of moving a youth through gradually reduced
levels of intervention;

it is arguable that the one way nature of transfers

from secure to open custody lacks credibility with:

courts and leads to low review granting rates;

where there is an inappropriate placement made by
a court at the dispositional phase, such placements
need not occur in great numbers to be disruptive.
For example, in a program with eight to ten youths,
one disruptive youth could well compromise the
entire program;

the criteria for administrative transfer from open
to secure custody is overly restrictive and fails
to address issues where a young person's behaviour
may be disruptive and damaging to other youth
without putting their safety at risk., While it must
be recognized that this problem can be solved in
many cases by efforts to engage the young person in
constructive activity, such efforts may not succeed
for certain youth;

the process involved in judicial determination of
level and release may prevent a youth's timely move

"from secure custody to open custody. This is so

because the conditions which make it right to

transfer a youth to a lower level of security at a.

given point in time may no longer exist when the
review is held;

it is the view of some that the above concerns
militate against the interests of young offenders,
and thereby the interests of the community.

The temporary release provisions 'in section 35 are
problematic in three respects:

the clause, "to be temporarily released for a period
not exceedlng fifteen days where...it is necessary
or desirable that the young person be absent, with
or without escort, for medical, compa551onate or
humanitarian reasons or for the purpose of
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rehabilitating the young person or reintegrating him
into the community," has been subject to varying
interpretations. In more than one jurisdiction,
back~-to-back temporary absences are commonly being
used while in other jurisdictions, the fifteen day
limit is strictly adhered to;

. the fifteen day period is viewed as too restrictive
for some of the stated purposes and accordingly,
some youth are being denied access to those programs
which are of a longer duration; and

° in light of the delays encountered in the review

l process and the consequent unavailability of early

release with respect to short term dispositions, the

. temporary release provisions are regarded as a

timely alternative mechanism to achieving early

l release. In these cases, it is argued that the

fifteen day limit is too restrictive. For example,

where a youth who is serv1ng a three month sentence

l is of very good behaviour, it could be appropriate

. , to release the youth into the communlty, retaining

o of course the powers of supervision,arrest and

I revocation.

l III. HISTORY OF CUSTODIAL AND REVIEW PROVISIONS

Provision for Judicial Determination of Level of Custody

Under the Young Offenders Act, the youth court judge
determines not only that a custodial disposition is required
but also, the level of the custody order, either open or
secure. This represents a significant change from the
- practice under the Juvenile Delinquent's Act which left
control over custody in the hands of provincial authorities.

The debate over locus of control over custody has a long
history:

* ‘in 1965, the Department of Justice Committee on Juvenile
- Delinquency in Canada indicated that <the proper
implementation of a juvenile court system required that
there be available to the court a flexible system of -
preventive and rehabilitative measures. The Report did
recommend, nevertheless, that the discretion to release
the young person be left in the hands of correctlonal
authorities;

. in 1968, at the Federal/Provincial Conference on Juvenile
Delinquency, provincial authorities indicated that this




- 53 - ’

discretion should be left in their hands because the
court cannot perform as both a legal body and as the body
responsible for the treatment of the young person. It
should be noted that at this point in the reform process
the decision to abandon the parens patriae philosophy had
not yet been taken;

Bill €-192 (1970) undertook a drastic overhaul of the
sentencing provisions. In keeping with its parens
patriae philosophy it offered as a disposition, the
transfer of the young person to provincial jurisdiction
to be disposed of pursuant to provincial child welfare
legislation;

the Federal/Provincial Joint Review (1974) agreed with
the sentencing theory driving C-192's proposals for
dispositions.

There was, however, debate among committee members as to
whether transfer to provincial jurisdiction should be
retained. Some members argued that the option of
transferring a young person to provincial child welfare
legislation should be retained to provide a province with
sufficient flexibility to ensure a unified service

system. On the other hand, some committee members argued
that including a provision for transfer to provincial

authority constitutes an abdication of federal
responsibility over criminal law. They further stated
that the ability to deprive a young person of his liberty

- should be 1in the hands of the judiciary and not

provincial service administrators;

In 1975, the Solicitor General's Committee on Young
Persons in Conflict with the Iaw Report asserted that in
passing sentence, the judge should proceed with a
disposition that would retain the young person under the
court's jurisdiction. The Committee also recommended
that the judge should order determinate sentences and be
responsible for determining the level of custody (open
or secure). Written reasons should be provided for that
decision in order to acquaint both the young person and
provincial authorities with the judge's rationale and
also to serve as a record for purposes of review;

the debate concerning the authority of the provincial
director was revived again by Federal Working Group
Proposals in 1977. They recommended that while a judge
would have the authority to commit the young person to
custody, the provincial director would be responsible for
determining the level of custody. This would provide
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provinces with the flexibility to take into account
differences in custodial facilities and avallable
correctional programs:;

these proposals of the Revised Federal Working Group
constituted the first attempt at bridging the gap between
the courts and provincial service directors; and
determines that their functions need not be mutually
exclusive and that a significant role for provincial
service directors could be accommodated with an
accountability model of juvenile justice;

in a 1979 Briefing Document prepared for the Minister on
the Proposed Young Offenders Legislation, a clear
position on the jurisdictional argument was presented:
the youth court is to maintain exclusive jurisdiction
over sentencing with no provision for transfer to
provincial authorities which would be inconsistent with
the criminal nature of the legislation. Once a judicial
sentence 1is pronounced it 1is inconsistent that such
sentence can be altered by provincial administrators.
Judges are vested with the authority to decide the extent
to which custodial or other measures should be utilized
to ensure the safety of the public;

at that time, however, it was proposed that the
provincial director should have complete freedom in the
execution of the disposition including determining the
level of custody, the institution best suited to the
needs of the young person and the programs in which he
or she should be involved;

following introduction of Bill C-61, at the Committee of
Justice and Legal Affairs it was proposed that the level
of custody be a judicial determination as opposed to a
determination of the provincial director. This proposal
was based on the premise that what 1is at issue is the
security of the public from illegal conduct and that
protection of ‘the public interest is a judicial
responsibility. This would not affect the provincial
director's ability to designate the particular facility
within that level to which the young person is committed;

at this time, a decision was made to redefine the law
governing Jjuvenile Fjustice as criminal 1law. This
required that the procedures and optlons concerning
sentencing also be consistent with the principles of
criminal law. Consequently, reformers had to build a
sentencing regime which permitted the court to fulfil its
mandate, but which afforded the young person adequate due



process protection. This objective entailed four
principle reforms:

- provision that the court would maintain jurisdiction
over the sentences it dispenses thereby
significantly restricting the powers formally held
by provincial service administrators;

- provision that all sentences be of a determinate

length and not greater than an adult could receive .
for the same offence thereby assuring the young -

person that questions concerning continued restraint
on his liberty and other fundamental freedoms would
not be left to the whim of administrators or the
benevolence of the court; .

- provision that where appropriate and the court so

decides that no measures are required, an absolute’

‘discharge may be granted thereby removing from the
court the power to adjourn the matter indefinitely
(sine die) and retain the threat that should

measures be required in the future, the court could

then pass sentence, long after an adjudication of
guilt; and finally;

- the establishment of a sentencing procedure which
respects the Charter of Rights and Freedoms.

Provisions for Review

One of the prlnclple shortcomlngs of the Juvenile Delincuents
Act was that it failed to provide an adequate review mechanism
for dispositions to ensure that a young person's disposition
remained relevant to his needs. The fundamental reason behind
this inadequacy was that carriage over a disposition was
turned over to provincial administrators who become vested
‘'with the responsibility of monitoring as well as administering
the disposition. Where a court decided to review the
disposition of a young person in custody, if it wished to
order his release, the court could only do so upon the
recommendation = of. the provincial administrator
(superintendent).

With the decision made to extend the court's jurisdiction over
the young person until the completion of the disposition, it
became necessary for the court to possess an adequate review
mechanism;

° the Department of Justice Committee on Juvenile
Delinquency in 1965 recommended that a mandatory review
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be instituted for all custodial dispositions after one
year, but that the discretion to release the young person
be left with provincial administrators;

the Federal-Provincial Joint Review of 1974 recognized
that review of a disposition should not depend on the
service administrator's perception of the young person's
needs and that there should be the requirement for
mandatory periodic reviews of all dispositions and not

" merely custodial ones. To quote the Joint Review: "A

continuous process of review and adjustment should be
part of any secure system and should foster the
participation of the young person and his family in
identifying and planning needed adjustments". The Joint
Review recommended that where major changes from the
original disposition are required, they cannot be
effected administratively but require review by either
the court or a designated review body. As to what would
be the optimal mechanism for review, the court or a
review board, the Joint Review favoured judicial review
as being an effective means of involving the court in the
process of accountability for the role it plays in the
juvenlle service system as well as serving as a means to
increase and update the judiciary's knowledge of that
service system;

however, the Committee rejected the concept of
instituting a review mechanism which would permit
provincial authorities to alter a disposition, arguing
that only a judge should be vested with the authority to
determine the degree and nature of deprivation of
liberty:;

although the actual extent of this power was not
clarified, the recommendation constituted an awareness
on the part of the reformers that an effective review
mechanism would require close cooperation and integration
between the courts and provincial service administrators;

the actual extent of.-the power to be given to provincial
administrators in the review process was addressed by the
Federal Working Group Proposals in 1977. They
recommended that the provincial director be given the
authority to initiate the release of a young person from
custody, on probation without the necessity for judicial
review. However, the court could if it should elect,
object to the release, in which case judicial review
would be required. It was believed that permitting the
provincial directors to exercise such powers of release
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is essential to facilitate the process of reintegration
-of the young person into the community.

In terms of underlying principles, the institution of a
formalized review process for dispositions under the Young

Offenders Act was predicated on the following principles:

. to permit the courts to effectively exercise their
jurisdiction over the duration of a disposition;

° to ensure that a disposition remains relevant to the
ongoing and changing needs of the young person:;

g to provide a means by which those at the service delivery
level can contribute to the goal of ensuring that a
disposition is relevant to the young person's needs;

° to provide a means by which juvenile justice can fulfil
the principle of protecting the right of a young person
to the least possible interference with freedom that is
consistent with the protection of society:

. to provide'a means of effectively and expediently dealing’

with situations where a young person is unable or fails
to comply with the original disposition:;

° to establish a parole mechanism especially designed for
juvenile justice without requiring recourse to the adult
parole process;

° to provide an incentive for the young person to
faithfully comply with the disposition leading to the
potential of a favourable review by the provincial
director or the courts;

° to foster the participation of the young person and
his/her parents in the review process.

CURRENT LAW

The Young Offenders Act differs from the Juvenile Delinguents
Act with respect to placements in custody in two notable
respects. First, dispositions are time-limited. Second, the
disposition is subject to a very high degree of judicial and
legislative control, including two 1levels of custody,
controlled movement between levels and restrictive release
from custody. This restriction on administrative discretion
is also more pronounced than for adult offenders sentenced to
terms of imprisonment.
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Time-Limited Dispositions

Unlike under the Juvenile Delindquents Act, all youth court

‘dispositions are for specified time-limited periods. The

maximum terms in custody are set out in s.20(1) (k), 20(4),
20(4.1) and 20(7):

20(1) Where a youth court finds a young person guilty of
an offence, it shall consider any pre-disposition report
required by the court, any representations made by the
parties to the proceedings or their counsel or agents and
by the parents of the young person and any other relevant
information before the court, and the court shall then
make any one of the following dispositions, or any number
thereof that are not inconsistent with each other:...

(k) subject to sections 24 to 24.5, commit the young
person to custody, to be served continuously or
intermittently, for a specified period not exceeding
(i) two years from the date of committal, or
(ii) where the young person is found guilty of an

offence for which the punishment provided by
the Criminal Code. or any other Act of
Parliament is imprisonment for 1life, three
years from the date of committal;

20(4) Subject to subsection (4.1), where more than one
disposition is made under this section in respect of a
young person with respect to different offences, the
continuous combined duration of those dispositions shall
not exceed three years.

20(4.1) Where a disposition is made under this section
in respect of an offence committed by a young person
after the commencement of, but before the completion of,
any dispositions made in respect of previous offences
committed by the young person,

(a) the duration of the disposition made in respect of
the subsequent offence shall be determined in
accordance with subsections (3) and (4): '

(b) the disposition may be served consecutively to the
dispositions made in respect of the previous
offences; and

(c¢) the combined duration of all the dispositions may
exceed three years.
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20(7) No disposition shall be made in respect of a young
person under this section that results in a punishment
that is greater than the maximum punishment that would
be applicable to an adult who has committed the same
offence.

Together these provisions provide the following rules to be
applied in determining the maximum duration of custody
dispositions:

* custody dispositions generally are not to exceed two
years in length from the date of committal;

* custody dlSpOSItlonS can be up to three years in length
where the offence is one for which an adult would be
subject to imprisonment for life;

° where the maximum duration of imprisonment to which an
adult would be subject is less than two years (such as
for summary conviction offences), a young person shall
not be subject to a longer period than the prescribed
adult maximum;

° a young person subject to mnultiple dispositions for
different offences may be subject to a custody term of
up to three years; and

° where a young person commits additional offences while
already subject to a previous  young offenders
disposition, each disposition is subject to the rules set
out above but the continuous combined disposition may
exceed three years.

In addition, s.20(2) provides that a disposition commences on
the date it is imposed unless the youth court specified
otherwise. This has been held to authorize the imposition of
consecutive custodial dispositions [R._Vv. D.R.M. (1987) 79
N.S.R. (2d) 222 (N.S.C.A.); R. v. D.J.F. Feb. 19, 1988,
unreported (Ont. C.A.); R._Vv. R.G.B. Sept. 13, 1988
(C.C.C.A.); Contra: R. v. W.J.G. (1986) 29 C.C.C. (3d) 430
(P.E.I.C.A.)] and it has also been held to authorize youth
court dispositions to be consecutive to adult imprisonment
sentences [R. v. Terry V. July 4, 1989, unreported, (S5.C.0.)].

The Statutory Test for a Custody Disposition

While the»case law is not yet clear across Canada on the
principles to be applied in determining whether a custodial
disposition is appropriate, the Younag Offenders Act does
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provide a statutory test to be applied before 1mpos1ng a
custody disposition:

24 (1) The youth court shall not commit a young person to
custody under paragraph 20(1) (k) unless the court
considers a committal to custody to be necessary for the
protection of society ‘having regard to the seriousness
of the offence and the circumstances in which it was
committed and having regard to the needs and
circumstances of the young person.

This limitation covers both committals to open as well as
secure custody. Prior to Bill c-106, the limitation applied
to secure custody only. However, most reported cases on this
issue do not refer heavily to this provision. It is not clear
if, in practice, it acts to restrict the use of custody.

Two Levels of Custody

While s.20 simply provides for a disposition of a custody
committal for a limited duration, s.24.1 sets out two levels
within the custody regime. . These are described in s.24.1(1)
as "open custody" and "secure custody":

24.1(1) 1In this section and sections 24.2, 24.3, 28 and
29, and "open custody" means custody in

(a) a community residential centre, group home, child
care institution, or forest or wilderness camp, or

(b) any other like place or facility designated by the
Lieutenant Governor in Council of a province or his
delegate as a place of open custody for the purposes
of this Act, and includes a place or facility within
a class of such places or facilities so designated;

"secure custody" means custody in a place or
facility designated by the Lieutenant Governor in
Council of a province for the secure containment or
restraint of young persons, and includes a place or
facility within a class of such places or facilities
so designated.

There is relatively little case law which might clarify the
rather general descriptions in the Act. The cases which do
exist generally deal with the adequacy of interim arrangements
established by provinces shortly after the Young Offenders Act
came into effect.
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"There has been some judicial criticism of the lack of
symmetry and clarity in the two custody definitions
(Re_F. and the Queen (1984) 14 C.C.C. (3d) 161 at 167~
68, (Man. Q.B.)): However, on appeal, the court accepted
that a facility which had certain security measures could
meet the definition of open custody (Re F. and the Queen
(1984) 16 C.C.C. (3d) 258 (Man. C.A.))."

Judicial Determination of Custody Level
Subsection 24.1(2) provides:

24.1(2) Where the youth court commits a young person to
custody under paragraph 20(1) (k), it shall specify in
the order of committal whether the custody is to be open
custody or secure custody. .

Unlike in the adult correctional system (where a range of
custody facilities exists similar to the open/secure custody
regime), placement in either open or secure custody is for
the court to decide not the provincial director.

The role of the provincial director at the sentencing stage
is confined to the preparation of a pre-disposition report,
if it is not waived by the youth court. It is not clear
whether the provincial director is even entitled to make
recommendations as to the appropriate custody level in the
pre-disposition report (R. v. C.J.M. (1986) 74 N.S.R. (24)
388; L.G.F. v. R. (1988) W.D.F.L. 2074 (Sask. C.IA.)).

As will be discussed below, once made, the committal to
custody cannot be changed from open to secure custody and can
only be changed from secure to open, following a review.

Statutory Limitation on Secure Custody

The Young Offenders Act prohibits the use of secure custedy
as a disposition except for serious offences. Except for the
general test in s.24(1), there is no statutory limitation on
the use of open custody and certainly no offence-based
limitation as exists for secure custody. The offence criteria
for secure custody are found in s.24.1(3) and (4): .

24.1(3) Subject to subsection (4), no young person who
is found guilty of an offence shall be committed to
secure custody unless the young person was, at the time
the offence was committed, fourteen years of age or more
and unless
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the offence is one for which an adult would be
liable to imprisonment for five years or more;

the offence is an offence under section 26 of this
Act in relation to a disposition under paragraph
20(1) (j), an offence. under section 132 (prison
breach) or subsection 133(1) (escape or being at
large without excuse) of the Criminal Code or an
attempt to commit any such offence; or

the offence is an indictable offence and the young
person was

(i) within twelve months prior to the commission
of the offence, found guilty of an offence for
which an adult would be liable to imprisonment
for five years or more, or adjudged to have
committed a delinquency under the Juvenile
Delinquents Act in respect of such offence, or

(ii) at any time prior to the commission of the
offence, committed to secure custody with
respect to a previous offence, or committed to
custody in a place or facility for the secure
containment or restraint of a child, within the
meaning of the Juvenile Delincuents Act, with
respect to a delinquency under that Act.

24.1(4) A young person who is found guilty of an offence
and who was, at the time the offence was committed, under
the age of fourteen years may be committed to secure

(a)

(b)

(c)

" custody if

the offence is one for which an adult would be
liable to life imprisonment;

the offence is one for which an adult would be
liable to imprisonment for five years or more and
the young person was at any time prior to the
commission of the offence found guilty of an offence
for which an adult would be liable to imprisonment
for five years or more or adjudged to have committed

a delinquency under the Juvenile Delinquents Act in
respect of such offence; or

the offence is an offence under section 26 of this
Act in relation to a disposition under paragraph
20(1) (jJ), an offence under section 132 (prison
breach) or subsection 133(1) (escape or being at
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large without excuse) of the Criminal Code or an
attempt to commit any such offence.

Where an offence is a dual procedure offence and the Crown
elects to proceed by way of summary conviection, secure custody
will not be an available disposition under s.24.1(3)(a) (R.
¥. D.J.C. (1985) 21 C.C.C. (3d) 246 (P.E.I.S.C. in banco); R.
v. Joanne Michelle P., unreported Apr. 24, 1986 (Ont. Dist.
ct.)). Where the Crown merely fails to elect to proceed by
~way of indictment, it is somewhat less clear whether secure
custody is an available disposition; however, it generally
appears not to be available especially if the failure to elect
is not remedied until after a finding of guilt (R._Vv. Gary
Andrew C. (1986) 16 W.C.B. 400 (Ont. Prov. Ct.)); R. v. Mark
0. unreported, May 11, 1984 (Man. Prov. Ct.); R. Vv. Ricky
Wayne S. (unreported, May 27, 1986, (N.S.C.A.)).

Transfer from Open Custody to Secure Custody
Section 24.2(8) provides:

24.2(8) Subject to subsection (9), no young person who
is committed to open custody may be transferred to a
place of facility of secure custody.

The effect of this section is that, even on a youth court
review, it is not possible to change a disposition of a young
person from open custody to secure custody. Such a transfer

was permitted in the original Young Offenders Act under
certain circumstances under a s.33 review. However, in Bill
C-106, this mechanism was removed from the Act. Furthermore,
a judge may not otherwise alter the disposition once it is
. made since the judge is, at law, functus officio. The only
circumstance in which a young person may be transferred, from
open to secure custody even for a temporary period is that
described in s.24.2(9):

24.2(9) The provincial director may transfer a young
person from a place or facility of open custody to a
place or facility of secure custody for a period not
exceeding fifteen days if

(a) the young person escapes or attempts to escape
lawful custody; or

(b) the transfer is, in the opinion of the provincial
director, necessary for the safety of the young
person or the safety of others in the place or
facility of open custody.

Transfer from Secure Custody to Open Custody

Subsection 24.2(7) provides:
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No young person who is committed to secure custody may
be transferred to a place or facility of open custody
except in accordance with sections 28 to 31.

The effect of this section is that it is not possible to
transfer a young person from secure custody to open custody
except by youth court review. Therefore, a young person who
is subject to a secure custody disposition may not be placed
in open custody for a few days to determine his/her
suitability for formal transfer to an open custody facility.
Furthermore, if the disposition is changed from secure to open
custody by review, the young person once transferred cannot
be returned to secure custody.

Inapplicability of Remission and Parole

Young persons in custody are not eligible for remission or
consideration for parole as are adults sentenced to
imprisonment. The definition of "prisoner" in the Prisons
and Reformatories Act which provides for remission excludes
young persons: '

"prisoner" means a person, other than

(a) a child within the meaning of the Juvenile
Delinquents Act, chapter J-3 of the Revised Statutes
of Canada, 1970, as it read immediately prior to
April 2, 1984, with respect to whom no order
pursuant to section 9 of the Act has been made, or

(b) a young person within the meaning of the Youna
Offenders Act with respect to whom no order pursuant
to section 16 of the Act has been made, who is
confined in a prison pursuant to a sentence for an
offence under an Act of Parliament or any
regulations made thereunder, as does the definition
of "inmate" in the Parole Act:

"inmate" means a person who is under a sentence of
imprisonment imposed pursuant to an Act of Parliament or
imposed for criminal contempt of court, but does not
include

(a) a child within the meaning of the . Juvenile
Delinquents Act, chapter J-3 of the Revised Statutes
of Canada, 1970, as it read immediately prior to
April 2, 1984, who is under sentence of imprisonment
for an offence known as a delinquency under that
Act;
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(b) a young person within the meaning ‘of the Young
Offenders Act who has been committed to custody
under that Act;

(c) a person in custody solely by reason of a sentence
of imprisonment that has been ordered to be served
intermittently pursuant to section 737 of the

Criminal Code.

The exclusion of young persons from remission does not violate
s.15 of the Charter (Re M. and the Queen (1985) 21 C. C C. (3d)
116 (Man. Q.B.)).

Release from Custody

A young person may, of course, be entitled to release from
custody simply by serving the entire disposition 1mposed. He
or she would then be released on the final day of disposition
with no mandated community supervision (unless the court had
imposed a probation order to follow at the time of the
original disposition).

A young person may be released from custody prior to the end
of the original disposition if the disposition is varied by
the youth court under s.28 or s.29. There are three types of
reviews which are brought under s.28:

° ,mandétory reviews one year after disposition for
dispositions exceeding one year (s.28(1l) and (2));

. on application at any time after 6 months after the
disposition (s.28(3));

e with leave of the youth court at any time (s.28(3)).

It is not clear whether only the youth court judge that made
the original disposition can hear the review (Christine W. v.
R. (1985) 21 c.C.C. (34), 365; R. Vv. Shawn Wayne Peter O.
(unreported, Ont. Prov. Ct.)) or whether a judge can review
all dispositions to which a young person is subject in that
judicial district.

Section 28 contains some procedure to be applied in reviews
including the submission of a progress report on the
performance of the young person since the disposition took
effect.

The grounds for an optional review are set out in s.28(4):

28(4) A disposition made in respect of a young person
may be reviewed under subsection (3):

e

'
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(a) on the ground that the young person has
made sufficient progress to Jjustify a
change in disposition;

(b) on the ground that the circumstances that
led to the committal to custody have
changed materially:

(c) on the ground that new services or
programs are available that were not
available at the time of the disposition;
or

(d) on such other grounds as the youth court
considers appropriate.

It would appear that where leave is necessary for a review
earlier than six months from disposition, additional grounds
to those set out in s.28(4) are necessary, (R._Vv. Darren M.,
March 25, 1986 unreported, B.C. Prov. Ct.); R. v. Anthony
James S. unreported, October 28, 1987 (Alta. Prov. Ct.)).

Courts have noted that release on review is not automatic as
a function of having served a portion of the disposition as
exists for adult inmates. This has been taken as an
indication that Parliament intended that, unlike adults, young
persons are to serve their entire disposition unless they can
demonstrate a reason why the disposition can be changed. (R.

v. Darren M., supra).

A review of a disposition may not be taken until all appeals
against the finding of guilt or disposition are completed
(s.28(5)). This is unlike the adult system in which an inmate
is entitled to pursue an appeal at the same time as being
granted early release by way of remission or release on
parole.

The alternatives available to the youth court at the
conclusion of a s.28 review are set out in s.28(17):

28(17) Where a youth court reviews under this section a
disposition made in respect of a young person, it
may, after affording the young person, his parent,
the Attorney General or his agent and the provincial
director an opportunity to be heard, having regard
to the needs of the young person and the interests
of society,

(a) confirm the disposition;
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(b) where the young person is in secure custody,
by order direct that the young person be placed
in open custody; or

(c) release the young person from custody and place
him on probation in accordance with section 23
for a period not exceeding the remainder of the
period for which he was committed to custody.

If released, it is important to note that the young person is
on probation for the balance of the disposition. Unlike
parole, probation does not allow for the return of a young
person to custody unless a new offence under s.26 has been
committed.

Section 29 provides a scheme for the provincial director to
recommend an early release and if no party, including the
youth court, objects to +the proposed alteration, the
disposition may be altered. If a party objects, a s.28 review
is held.

Sections 30 and 31 provide for the establishment of an
administrative tribunal to carry out the function of transfers
from secure to open custody but not release from custody. If
a party is not satisfied, it may apply to the youth court for
review. One province has established a board under s.30.

Young persons may be considered for temporary release for up
to 15 days from either level of custody. This decision is
made by the provincial director under s.35:

(1) The provincial director of a province may, subject to any
terms or conditions that he considers desirable,
authorize a young person committed to custody in the
province pursuant to a disposition made under this Act

(a) to be temporarily released for a period not
exceeding fifteen days where, in his opinion, it is
necessary or desirable that the young person be
absent, with or without escort, for medical,
compassionate or humanitarian reasons or for the
purpose of rehabilitating the young person or re-
integrating him into the community; or

(b) to be released from custody on such days and during
such hours as he specifies in order that the young
person may

(1) - attend school or any other educatlonal or
training institution;
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(ii) obtain or continue employment or perform
. domestic or other duties required by the
young person's family; or

(iii) participate in a program specified by him
that, in his opinion, will enable the
young person to better carry out his
employment or improve his education or
training.

(2) A young person who is released from custody pursuant
to subsection (1) shall be released only for such
periods of time as are necessary to attain the
purpose for which the young person is released.

(3) The provincial director of a province may, at any
time, revoke an authorization made under subsection

(1).

(4) Where  the provincial director revokes an
authorization for a young person to be released from
custody under subsection (3) or where a young person
fails to comply with any term or condition or
release from custody under this section, the young
person may be arrested without warrant and returned
to custody.

(5) A young person who has been committed to custody
under this Act shall not be released from custody
before the expiration of the period of his custody
except in accordance with subsection (1) unless the
release is ordered under sections 28 to 31 or
otherwise according to law by a court of competent
jurisdiction.

Several courts have criticized the practice of "back to
back" temporary releases (R. V. Abigail D.M. unreported,
October 16, 1984, (Man. C.A.); R._v. A.IL. unreported,
Oct. 3, 1986, (Man. Prov. Ct.)).

OPTIONS AND ANALYSIS

The issues with respect to the appropriateness of judicially
determined 1levels of custody, two legislated 1levels of
custody, and Jjudicially determined levels of review were
addressed by asking the following questions:

A. Should the Act distinguish between two levels of custody?

B. If the Act does provide for two levels of custody, how
should the two levels of custody be defined?
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If the Act does provide for two levels of custody, should
there be offence criteria for committal to open custody?

If two 1levels of custody are retained, who should
determine the level of custody?

If two levels of custody are retained and the Provincial
Director determines the level, what should the method of
recourse be for the accused or crown dissatisfied with
the decision?

If the distinction in law remains between secure and open
custody, how should transfers from secure custody to
open custody be authorized? :

If the distinction in law remains between secure and open
custody, how should transfers from an open to a secure
custody facility be authorized?

What is the nature of early release granted by the youth
court?

What should the procedures be for court appréved early
release from custody?

What should the duration of temporary absence be?

SHOULD THE ACT DISTINGUISH BETWEEN TWO LEVELS OF CUSTODY?

The following options suggest themselves:

Option 1: No Distinction

Option 2: Two Levels (Status Quo)

OPTION 1

No Distinction.

S8UGGESTED ADVANTAGES:

it allows for a broad range of security 1levels and
flexibility of movement amongst them;

it eliminates the need for review of movement from one
level of custody to another, thereby complying with the
principle of least possible interference with freedom,
reducing delay and effectively utilizing limited
resources;

-
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it resolves all the problems associated with the lack of

‘clarity in the definition;

it resolves perceived problems associated with judicial
determination of level, including determination of
security level and adaptability of a youth to facility
and programs;

it allows the result, where applicable, of the post-
sentencing intake assessment to be reflected in the
placement decision;

it eases difficulties in facilities and program planning;

it facilitates appropriate, effective and timely
responses to the needs of a given youth; -

one level may reduce the number of custodial dispositions
as it more definitively delineates community-based
dispositions from incarceral terms:;

for some youth whose behaviour is very disruptive, the
availability of more restrictive placements may serve as
a positive inducement; and

"open-custody like" facilities could be continued and,
if the offence criteria currently applicable to secure
custody are retained and made applicable to custody
generally, the custodial population 1levels could be
better controlled.

SUGGESTED DISADVANTAGES:

placement authority may be used inappropriately by
correctional administrators:;

one level of custody may be a disincentive to
jurisdictions to provide a range of custodial services;

there is a concern that placement of a youth may be
determined more by issues of resource availability than
by necessary level of security and specific needs of a
given youth;

it reduces sentencing options;

a one-level system may not be able to restrict the use
of custody by offence criteria in the same manner as a
two-level system; and
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it removes the right of appeal that is available in a
statutorily defined sentencing regime.

OPTION 2

Two Levels (Status Quo).

SUGGESTED ADVANTAGES:S

it restricts inappropriate placement by correctional
authorities;

it increases the number of sentencing options available
to the court:;

it encourages provision of a broader range of services;

when coupled with offence criteria, it limits access to
the more restrictive secure custody; and

it conforms to the principles of minimum interference and
protection of society.

SUGGESTED DISADVANTAGES:

from a sentencing perspective, the objectives of the two
levels are not clear;

it inhibits program delivery through sub-dividing the
custodial population:

it does not allow for efficient use of correctional
resources:

it exacerbates the problems inherent in providing
facilities for smaller populations (e.g. remote areas,
female offenders);

it may contribute to a widening of the net;

it prevents proactive intervention for behaviour control,
which, if available, could serve to preclude criminal
charges; and

the notion of two levels of custody is unrealistic
because it fails to reflect the reality that where there
is a continuum of services, there may well be greater
differences in terms of deprivation of liberty between
some facilities within the same 1level than between
facilities in different levels.

2
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IF THE ACT DOES PROVIDE FOR TWO LEVELS OF CUSTODY, HOW SHOULD
THE LEVELS BE DEFINED?
Two options suggest themselves:
Option 1: Status Quo

Option 2: Definition by Concept

OPTION 1
Status Quo.

SUGGESTED ADVANTAGES:

. definitions of open and secure custody allow for a great °

degree of flexibility;

° the definition of secure custody recognizes the reality
that security can be achieved by a variety of means and
therefore provides provincial administrative flexibility
in the establishment of secure facilities; and

° while some of the examples may not be suitable, the use
of examples (e.g. group home, wilderness camp) do lend
clarity to the intended meaning which is important for
the judiciary, administrators and others, such as
municipalities.

SUGGESTED DISADVANTAGES:

° the definitions for open and secure custody are not
parallel. One problem arising from this is the
acceptability of the use of restraint in open custody
facilities. A second problem is the vagueness of some
of the examples used, such as "child care institution".

y the point of delineation between open and secure custody
is unclear with two undesirable results: a particular
placement and or the overall operationalization of the
definitions in a given jurisdiction may be subjected to
‘challenge; and there is an unwarranted absence of
uniformity.
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OPTION 2

Definition by Concept.

SUGGESTED ADVANTAGES:

. it allows paralléi definitions which should minimize the

problems associated with the current absence of
delineation between the two definitions; and

° ‘a conceptual approach offers considerable scope for
operationalizing custody in a variety of ways.

SUGGESTED DISADVANTAGES:

° regardless of the definitional approach used, there will
always be a problem in delineating the distinction; and

I¥ THE ACT DOES PROVIDE FOR TWO LEVELS OF CUSTODY, SHOULD
THERE BE OFFENCE CRITERIA FOR COMMITTAL TO OPEN CUSTODY?

Two options suggest themselves:
Option 1: Status Quo

In effect, this would mean that there would be no
offence criteria for open custody and eligibility
for committal to custody would be governed by the
conditions set out in s.24.(1) to the effect that
a youth court shall not commit a youth to custody
unless the court considers it necessary for the
protection of society having regard to the
seriousness and circumstances of the offence and to
the needs and circumstances of the young person.

Option 2: Offence criteria could be established in a manner
similar to or the same as the criteria for secure
custody set out in section 24.1(3) and (4).

OPTION 1

gtatus Quo.

SUGGESTED ADVANTAGE:

° the absence of offence criteria offers considerable
latitude to judges to sentence young persons to open
custody:
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SUGGESTED DISADVANTAGES:

it does not effectively control admissions to open
custody with the possible effect that the net has been
widened;

it permits the use of open custody for traditional child .

welfare and child protection purposes; and

it blurs the reality that open custody is custody
nevertheless;

OPTION 2

Offence criteria could be established in a manner similar to
or the same as the criteria for secure custody set out in
section 24.1(3) and (4).

SUGGESTED ADVANTAGES:

it allows for effective control of admissions to open
custody;

it recognizes the respective roles of the criminal
justice system and the child welfare/child protection
systens;

by restricting access to custody for primarily "child
welfare/child protection" cases, it would encourage these
systems to appropriately respond to the needs of the
youth;

it separates youth whose offences are less serious from
those who have been sentenced for more serious offences
and/or youth who have lengthy criminal records;

it encourages a range of community-based sanctions for
the majority of cases, including repeat offenders where
protection of the public is not at issue;

by restricting the numbers in custody, resources can be
more effectively allocated; and

depending on the offence criteria chosen, the presence
of offence criteria would reinforce the sentencing
objective of the disposition being commensurate with the
offence; and

in restricting access to custody, it reflects the fact
that open custody is custody nevertheless.
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'SUGGESTED DISADVANTAGES:
¢ it removes the flexibility from judges to respond to
special circumstances; and
° depending on the offence criteria, it may be too rigid
and fail to take into account such factors as prior
record.

IF TWO LEVELS OF CUSTODY ARE RETAINED, WHO SHOULD DETERMINE
THE LEVEL OF CUSTODY AT THE SENTENCING S8TAGE?

The following options suggest themselves:

Option 1: The youth court (status quo)

Option 2: The provincial director subject to federally
legislated criteria and review by the court.

OPTION 1

The youth court (status quo).

SUGGESTED ADVANTAGES:

e it is beneficial to have the decision made in a public
forum and visible to the community;

° this forum allows for structured submissions from crown
and defense counsel;

° this forum allows Jjudicial decision making to be
unfettered by administrative considerations; and

° a court forum permits dispositions to not be unduly
influenced by resource considerations.

SUGGESTED DISADVANTAGES:

° - youth court judges do not have the same training and
experience as provincial directors with respect to
decisions concerning custodial placement;

° the information available to +the «court in a
predisposition report is primarily a social and criminal
history of the young offender. Insights with respect to
how a youth will behave and adapt to a custodial
environment may not be available at the time of
sentencing;
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judges determine placement based more on offence
considerations than offender considerations with two
undesirable results. The open custody environment may
not be suitable to the initial needs and circumstances
of some youth with the result that such youth may abscond
or commit disciplinary infractions and thereby escalate
the number of infractions against them. It is also true
that some offenders who meet the offence criteria for
secure custody could be appropriate candidates for open
custody; and

judicial decision making prevents efficient resource
planning with serious financial consegquences

OPTION 2

The provincial director subject to federally 1legislated
criteria and review by the court.

SUGGESTED ADVANTAGES:

it allows for a better matching of a given offender to
a specific program;

provincial directors have more experience with respect
to custodial placement; and

it takes into account the findings of an in-depth intake
assessment which is performed after the sentencing by the
judge.

SUGGESTED DISADVANTAGES:

it is less accountable to the public;

there is 1less certainty about the young offender's
capacity to participate in the placement decision;

the placement decision is more subject to influence by
administrative resource considerations;

it is arguable that the interests of a young offender
may take precedence over the interests of the public.



E. IF TWO LEVELS OF CUSTODY ARE RETAINED AND THE PROVINCIAL
DIRECTOR DETERMINES THE LEVEL, WHAT BSHOULD THE METHOD OF
RECOURSE BE FOR THE ACCUSED OR CROWN DISSATISFIED WITH THE
DECISION? '

Three options suggest themselves:
Option 1: Recourse to the youth court

Option 2: Recourse to an administrative tribunal
established pursuant to the Young Offenders Act

Option 3: Recourse to provincial administrative
mechanisms and the common law.

Under this option, the federal law would not
provide statutory recourse for a young person
dissatisfied with the placement in either of
the two levels. Recourse would be in a manner
similar to adult inmates dissatisfied with
their correctional placement. These methods
of recourse include application to a Minister
to overturn a provincial director's
determination, application to a provincially
established administrative tribunal, complaint
to the Ombudsman, or application to superior
court for habeas corpus and/or certiorari.

OPTION 1
Recourse to the youth court.
SUGGESTED ADVANTAGES:

° it provides an opportunity for the young person to have
court-appointed counsel;

° it recognizes the roles of the judiciary in sentencing
and the provincial directors in placement while at the
same time providing for recourse to the court in
exceptional cases;

. for contested placement, recourse to a public decision-
making forum is desirable; and -

° for contested placement, it 1is desirable that the
decision-making body be seen to be independent and
unfettered by administrative concerns.
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SUGGESTED DISADVANTAGES:

it adds another stage to the process;

this mechanism does not provide for timely redress owing
to the court process (i.e. notice requirements,
appointment of counsel, hearing date, preparation of
report by provincial director):

notwithstanding the fact that the judge at this stage
would have additional information, the appropriateness
of judges making placement decisions remains at issue;

the extent to which recourse to a court will be sought
is unascertainable but the potential exists for a
significant number of applications with cost implications
(e.g. court time, counsel, attendance of the provincial
director, preparation of reports, transportation of
offender to court); and

in those jurisdictions where there is a wide range of
facilities within a level, the recourse mechanism may for
all intents and purposes be rendered moot as there may
in fact be greater differences within a level than there
are between the two levels.

OPTION 2

Recourse to an administrative tribunal established pursuant
to the Young Offenders Act.

SUGGESTED ADVANTAGES:

if it is accepted that placement decisions should be made
by the provincial director, it would be consistent for
an administrative tribunal to review the decision of the
provincial director:

it would likely provide a more expedient process;

depending on the structure adopted, it would 1likely be
less costly than resort to a court;

it is arguable that an administrative tribunal would be
in the best position to weigh the merits of the young
person's and the provincial director's positions; and

while a judge determines the appropriateness of custody
on a case by case basis and 1is unfettered by
administrative concerns, practical considerations
nevertheless have to be addressed. In this regard, an
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administrative tribunal would be well suited to take into
account the initial disposition and the respective views
of the young person and the provincial director with

. respect to placement.

SUGGESTED DISADVANTAGES:

administrative considerations may be given undue
influence (e.g. where there is overcrowding in secure
custody facilities a youth might be moved to open custody
or released on temporary absence based on these
considerations); '

there is a perception, and in some cases it is a reality,
that administrators will not act as independently as
judges are free to do;

depending on the structure established, it may result in
a duplicative process; and

the process 1is not subject to publlc scrutiny and
visibility.

OPTION 3

Recourse to provincial administrative mechanisms and the
common law.

SUGGESTED ADVANTAGES:

permits utilization of recourse structures which exist
in some jurisdictions;

reduces duplication of remedy avenues; and

reduces court time.

SUGGESTED DISADVANTAGES:

a lack of familiarity with and ready access to recourse
mechanisms at common law; .

all remedies, except for prerogative writs, would not be
carried out in a public forum and therefore lack the
advantages thereof; and

there would be no uniformity across jurisdictions with
respect to the provincial administrative mechanisms
relied upon.
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IF THE DISTINCTION IN LAW REMAINS BETWEEN SECURE AND OPEN
CUSTODY, HOW SHOULD TRANSFERS FROM SECURE CUSTODY TO OPEN
CUSTODY BE AUTHORIZED?

The following three options suggest themselves:

Option 1: Status Quo, i.e: approval by the youth court

via a s.28 or s.29 process (or by way of a
review board).

Option 2: Status Quo with the addition of a provision

that would enable the provincial director to
authorize a time-limited (30 day) conditional
transfer from secure to open custody.

Option 3: The Provincial Director.

OPTION 1

- 8tatus Quo, i.e. approval by the youth court via a s.28 or

s.29 process (or by way of a review board).

SUGGESTED ADVANTAGES:

it conforms with the existing philosophy that only the
court, after having had the opportunity <to hear
representations in an adversarial proceeding, should have
the capacity to mitigate the original secure custody
disposition;

decisions would continue to be in a public forum;

some would argue that the court, being independent of
administrative concerns, is the best instrument to make
these decisions and that affording some administrative
flexibility may result in decisions being unduly
influenced by administrative concerns in some cases; and

the court is in the best position to determine what the
original intent of the disposition was and to ensure that
intent is not compromised.

SUGGESTED DISADVANTAGES:

the delays inherent in the court decision-making process
essentially makes the opportunity for mitigation of the
secure custody disposition unavailable in many cases of
short sentences;

delays also mean that the "window of opportunity" for
transfer of some youths, where timeliness is a critical
factor, would continue to be lost in some cases;
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correctional authorities would continue to be reluctant
te make application - and courts would continue to be
reluctant to approve transfers - in "marginal" cases
(assuming an inability to return the youth to secure
custody, if transfer proves to be unsuccessful); in
short, there would be no opportunity for trial periods
in open custody; and

as a result of the above three points, it is argued that
the principle of minimal interference with freedom is
compromised in some cases, as is the implied theory of
gradually reduced levels of intervention (reintegration
into the community). This, it is also argued, does not
satisfy the special needs of these youths, nor the long
term interests of the community.

OPTION 2

Status Quo with the addition of a provision that would enable
the provincial director to authorize a time-limited (30 day)
conditional transfer from secure to open custody.

SUGGESTED ADVANTAGES:

the timeliness of an administrative dec;s;on-maklng
process would overcome the problems cited in Option 1
regarding transfers in cases of short sentences and the
need for more timely transfers in some cases;

the conditional nature of the administrative transfers
would facilitate a trial period in open custody, but
still afford the opportunity for immediate response (i.e.
transfer back to secure custody) in the event the trial
placement proved to be unsuccessful;

the provincial director would be afforded timely access
to special programs that may be available in open custody
centres, (e.g. short-term substance abuse treatment
programs). This would provide for the efficient use of
limited resources;

the greater administrative flexibility would likely lead
to a greater number of transfers to open custody. This,
it is argued, accords with the principle of minimal
interference with freedom, gradually de-escalated levels
of intervention, meeting the special needs of young
persons, and the long-term interests of the public:

the time-limited nature of the conditional transfer
largely maintains the principle of the court retaining
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control over mitigation of an original secure custody
disposition; and

it accords with other provisions of the Act in that it
seems anomalous that the provincial director has the
administrative discretion to authorize a release from
secure custody for a time limited period (s. 35 temporary
release) but does not have a similar capacity to
temporarily authorize a transfer from secure to open
custody.

SUGGESTED DISADVANTAGES:

the provincial director may, it is argued, be unduly
influenced by administrative considerations in the
authorization of such conditional transfers, this leading
to inappropriate transfers in some cases; and

in the case of short sentences, the court's original
sentence - and the intent of that sentence - could be
effectively usurped by an administrative body, for
example, a 30-day secure custody sentence could
theoretically be immediately converted into an open
custody order by the provincial director. With short
sentences then, the provincial director's decision would,
in practice, effectively be a final decision and the
principle 'of the court maintaining control over the
mitigation of an original secure custody disposition
would be compromised.

OPTION 3

The Provincial Director.

SUGGESTED ADVANTAGES:

the timeliness of an administrative decision-making
process would overcome the disadvantages cited in Option
1 regarding transfers in cases of short sentences, the
need for more timely transfers in some cases, and the
capacity to transfer youth to open custody resources for
trial periods;

the greater administrative flexibility would likely lead
to a greater number of transfers to open custody. This,
it is argued, accords with the principle of minimal
interference with freedom, gradually de-escalated levels
of intervention, meeting the special needs of young
persons, and the long-term interests of the community;

the provincial director would be afforded timely access
to the special programs that may be available in open
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custody centres (e.g. substance abuse treatment, sex
offender treatment). This would provide for the
efficient use of limited resources;

the elimination of the need for court reviews would offer
some relief to the courts and save court costs; and

although the provincial director would be provided the
capacity to subsequently alter the original secure
custody disposition to open custody, administrators would
still have to have regard for the intent of the original
sentence and would be reluctant to abuse the discretion
accorded them.

S8UGGESTED DISADVANTAGES:

the provincial director may, it is argued, be unduly
influenced by administrative considerations in
authorizing such transfers, this leading to inappropriate
transfers in some cases;

the complete discretion accorded the provincial director,
without the opportunity for court review of the
administrative decision, could lead to situations where
administrators could usurp the court's original sentence
and intent of sentence in some, or theoretically all
cases;

decision-making would not occur in a public forum; and
the principle of the court maintaining control over the

mitigation of an orlglnal secure custody disposition
would be abandoned.

1IF THE DISTINCTION IN LAW REMAINS BETWEEN SECURE AND OPEN
CUSTODY, HOW SHOULD TRANSFERS FROM OPEN CUSTODY TO SECURE
CUSTODY BE AUTHORIZED?

The following options suggest themselves:

Option 1: Status Quo

Currently, transfer from open custody to secure
custody is not permitted by s.24.2(8), except
in the very limited circumstances of s.24.2(9),
which permits transfer of up to 15 days where
necessary, for the safety of the young person
or others in open custody, but not for the
safety of the public.

Option 2: Transfer by youth court
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This option would provide statutory grounds to
permit the youth court to re-evaluate its
initial placement decisions. The court could
authorize open to secure transfer where it
believed the youth ought to be in secure
custody. The transfer from open to secure
custody would be available to the court only
if the young person could have been placed in
secure custody for the original offence in
accordance with the criteria in s.24.1(3) and

(4) .

Option 3: Expand Existing s.24.2(9) Criteria and Duration

This option would expand the criteria on which
the provincial director could make a temporary
transfer from open to secure custody. Exanmples
of expanded criteria for transfer would include
where the provincial director is of the opinion
that transfer is necessary for the safety of
the public or persons working in the place of
open custody, Oor necessary to prevent
significant disruption in a place of open
custody. The maximum duration would be
extended from 15 days to 30 days.

Option 4: Option 2 Plus Option 3

As Options 2 and 3 are not mutually exclusive,
the two are blended in Option 4 with the result
that: a youth court could alter the disposition
as in Option 2; or the Provincial Director
could temporarily transfer as in Option 3.

OPTION 1

status Quo.

SUGGESTED ADVANTAGES:

considerable certainty in terms of custody level at time
of sentencing; and

it provides an incentive to develop staffing and
programming responses to a youth's inappropriate
behaviour which may not be resorted to where a higher
security level is readily available.
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SUGGESTED DISADVANTAGES:

lack of flexibility prevents a re-evaluation of a young
person's needs or the public interest in protection as
additional experience with a young person in custody is
obtained;

lack of effective deterrent for aberrant behaviour in

open custody. Open custody programs by their nature and
size are easily damaged by even a single uncooperative
and disruptive young person to the detriment of others
in open custody;

safety concerns may be totally unrelated to the 15 day
maximum yet courts disapprove of "back—to-back" 15 day
transfers; and

in some jurisdictions, the lack of flexibility encourages
the development of specialized open custody units for
disruptive youths with two adverse results: it may
necessitate placement of such a youth far from family and
community; and results in a concentration of disruptive
youths in one facility.

OPTION 2

Transfer by youth court.

SUGGESTED ADVANTAGES:

L]

permit re-evaluation of initial decision;

effective deterrent for aberrant behaviour in open
custody:

decision made in a public forum;

decision could help to ensure greater accountability by
directors of a facility regarding decisions on placement;
and,

decision would be unfettered by administrative
considerations.

SUGGESTED DISADVANTAGES?

possibility of increased court appearances; and

concern over behaviour after initial disposition
influencing placement.

- -.' -‘ -‘ -
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OPTION 3

Expand Existing s.24.2(9) Criteria and Duration.
SUGGESTED ADVANTAGES:

g improve behaviour in open custody:

¢ disruptive young persons placed where less damage can
occur to programs; '

° public safety need addressed; and

° longer transfer enablés alternative open custody
placement to be arranged, which can be particularly
difficult with disruptive young persons.

SUGGESTED DISADVANTAGE:

. concern ‘that administrative authority could be
inappropriately exercised.

OPTION 4

Option 2 plus Option 3.

S8UGGESTED ADVANTAGES:

° - this option has the advantages of options 2 and 3; and

° in addition, the 30 day limit for s.24.2(9) transfers
would enable the processing of an application to youth
court for transfer of the balance of the disposition.

SUGGESTED DISADVANTAGE:

° this option has the disadvantages of options 2 and 3.

WHAT IS8 THE NATURE OF EARLY RELEASE GRANTED BY THE YOUTH
COURT?

The following options suggests themselves:

Option 1: Release from Custody on Probation for Balance
of Disposition (Status Quo)

Option 2: Conditional Release from Custody for Balance
of Disposition
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This option would provide for release from
custody in a form of conditional release where
the young person is obligated to meet certain
conditions. Failure to meet conditions could
result in administrative suspension of release
and, following return to custody, a youth court
hearing to determine whether release ought to
be continued or revoked. This release
mechanism 1s somewhat analogous to parole
except that the youth court retains decision-
making authority, rather than an administrative
tribunal.

NOTE: It is suggested that the authority to
provide for the absolute termination of a
disposition upon release from custody could be
built into either Option 1 or Option 2. It
would allow an appropriate response to those
cases where conmunity supervision is
unnecessary after early release from custody
(for example, a youth who has served a short
dispositional term and is returning to a
positive family situation and community
support). Further, where community supervision
is not required in a given case, there would
be appropriate reductions in costs.

OPTION 1

Release from Custody on Probation for Balance of Disposition
(status Quo).

SUGGESTED ADVANTAGES:

permits some reintegration assistance; and

respects the original duration of disposition ordered by
the court even if the nature of the disposition is

altered.
SUGGESTED DISADVANTAGES: - -
° community supervision ineffective given practical

impediments to enforcing breaches of probation (e.g.
necessity of proof of wilful failure; long delay until
trial):;

° "one-way" release lacks credibility with youth courts
and, therefore, courts are reluctant to release young
persons. This results in long stays in custody and
little transitional support when the youth returns to
society; and
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° does not enable a Provincial Director to provide short-

term crisis custodial care where circumstances

" deteriorate and such intervention is required to prevent
future criminal activity.

OPTION 2
Conditional Release from Custody for Balance of Disposition.

SUGGESTED ADVANTAGES:

° release mechanism more credible with courts and,
therefore, higher early release rates likely:;

*  effective enforcement sanctions resulting in improved
behaviour of released youth; and

° short-term custodial crisis care possible where release
plans deteriorate.

SUGGESTED DISADVANTAGE:

° it is possible that increased community supervision costs
may partially offset decreased custodial costs expected
to result from higher release rates.

I. WHAT SHOULD THE PROCEDURES BE FOR AUTHORIZATION OF EARLY
RELEASE FROM CUSTODY?

The following options suggest themselves:

Option 1: Status Quo, i.e. the present process and
‘ procedures provided for in sections 28 and 29.

Option 2: _ Expedite the processes and procedures in
sections 28 and 29 by:

. requiring the <c¢ourt to decide the
application "forthwith" on the expiration
of the ten day period provided for in
s.29(2); and

° establishing that, where no application
for review is made by the young person,
parents, or the Attorney General, it be
made clear that the youth is to be
released by written authority of a judge
without a hearing. The young person is
deemed to be released without need for a
court appearance.
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Option 3: Expedite the s.29 process by removing the

involvement of a judge where there is no
objection made by the young person, parents,
or Attorney General to the release of the young
person.

OPTION 1

Status Quo, i.e. the present process and procedures provided -

for in sections 28 and 29.

SUGGESTED ADVANTAGE:

the court retains full control over a release application
as the young person may be required to appear before the
youth court and the court retains the capacity to "make
no direction".

SUGGESTED DISADVANTAGES:

the early release process will continue to be a
protracted process, militating against timely releases,
timely access to alternative resources, and, in
particular, obviating the prospect of early release in
cases of short sentences. These constraints, it is
argued, militate against the principle of minimal
interference with freedom, gradually reduced levels of
intervention (reintegration into the community), meeting
the special needs of young persons, and the long-term
interests of the community; and

costly court resources will continue to have to be used
in cases where there is consent to the early release by
all parties, in short, where no review is requested by
the young person, parent or Crown and the court approves
the early release;




- 90 -

OPTION 2

Expedite the processes and procedures in sections 28 and 29
by: _

requiring the court to decide the application "forthwith"
on the expiration of the ten day period provided for in
8.29(2); and

establishing that, where no application for review is
made by the young person, parents, or the Attorney
General, it be made clear that the youth is to be
released by written authority of a judge without a
hearing. The young person is deemed to be released
without need for a court appearance.

SUGGESTED ADVANTAGES:

the court would retain exclusive control over mitigation
of the original disposition by retaining the capacity to
"make no direction"; ,

the early release process would be less protracted,
thereby facilitating more timely releases and more timely
access to alternative resources, and increasing the
likelihood of those youths who are serving shorter
sentences obtaining an early release. This greater
flexibility and timeliness would, it is argued, better
satisfy the principle of minimal interference with
freedom, gradually reduced levels of intervention
(reintegration into the community), meeting the special
needs of young persons, and the long-term interests of -
the community: _

by eliminating the need for a hearing where all parties
consent to the early release, there would be savings in
court time and costs; and

there would likely be reduced custodial costs.

SUGGESTED DISADVANTAGES:

releasing the young person without a court hearing
removes this significant decision from a public forum
(which has been requlred in several jurlsdlctlons even

. where the release is not contested);

a court appearance is, it is argued, helpful to reinforce
to the young person that the court retains control over
the disposition and is keeping a watchful eye over the
young person; and
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even for non-contested cases, there may be some which on
the surface may seem self-evident, but are not in fact
s0. In such cases the court is not provided the
opportunity to hear representations and fully weigh the
merits of the application

OPTION 3

Expedite the s.29 process by removing the involvement of a
judge where there is no objection made by the young person,
parents, or Attorney General to the release of the young
person. .

SUGGESTED ADVANTAGES:

the early release process would be less protracted than
both Option 1 and Option 2, thereby facilitating more
timely releases, more timely access to alternative
resources, and increasing the likelihood of youth serving
shorter sentences obtaining an early release. This
greater flex1b111ty and timeliness would, it is argued,
better satisfy the principle of minimal 1nterference with
freedom and gradually reduced levels of intervention
(reintegration into the community), and better meet the
special needs of young persons and the long-term
interests of the community;

by eliminating the need for judicial involvement where
all parties consent to the early release, savings in
court time and costs;

there will likely be reduced custodial costs; and

the process would still have checks and balances insofar
as the young person, parent, and Crown would receive
notice and have opportunity to request a review. The
Crown's role would continue to be one which would ensure
the principle of protectlon of society and respect for
the court's intent in sentencing.

SUGGESTED DISADVANTAGES:

releasing the young person without a court appearance
removes this significant decision from a public forum;

a court appearance is, it is argued, helpful to reinforce
to the young person that the court retains control over
the disposition and is keeping a watchful eye over the
young person; '

some cases, which on the surface may seem self-evident,
may not in fact be so. In such cases the court is not
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provided the opportunity to hear representations and
fully weight the merits of the application; and

y the 1loss of Jjudicial involvement where there is
application removes the court as the final decision-
making body.

WHAT SHOULD THE DURATION OF TEMPORARY ABSENCE BE?
The following options suggest themselves:

Option 1: Status quo (fifteen days)

Option 2: Thirty days

NOTE: Given that the issue of temporary absences for the
purposes of treatment is dealt with in Chapter 4 of this
Consultation Document, the issue addressed below concerns the
appropriate duration of temporary absences for the other
purposes stated in s. 35(1) (a).

OPTION 1
status Quo .(fifteen days).
SUGGESTED ADVANTAGES:

° the current temporary release period allows release for
the stated purposes without detracting from the function
of review and the role of the court in sentencing; and

y in most cases, the fifteen days provides a sufficient
length of time to achieve the purposes indicated (e.q.
a short visit to the family to ease the transition back
to the family).

SUGGESTED DISADVANTAGES:

° the fifteen day period is seen as too restrictive to nmeet
some of the stated purposes of the section including
absences for rehabilitative purposes where the duration
of a program quite frequently exceeds fifteen days:;

g the clause has been subject to varying interpretations
with more than one jurisdiction commonly using back-to-
back temporary absences while others strictly enforce the
fifteen day limit; and

. in light of the delays encountered in the review process
and the consequent unavailability of early release with
respect to short-term dispositions, the temporary release
provisions are regarded as a timely alternative mechanism
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to achieving early release. In these cases, it is argued
that the fifteen day limit is too restrictive. For
example, it could be very appropriate to release a youth
who was ordered to three months custody and had been of
very good behaviour retaining, of course, the powers of
supervision, arrest and revocation.

OPTION 2

Thirty days.

SUGGESTED ADVANTAGES:

°

a thirty day period was chosen to accommodate a variety:

of programs which seem to run for approximately a month
and to reflect the intent of the section;

it would make early release, albeit administratively
determined, more available to short-term sentences and
therefore, it is argued that young offenders serving
these sentences would have the same incentives as youth
serving longer terms. The greater incentives offered
would facilitate improved program management and young
offender participation, and thereby increase the
prospects for rehabilitation:;

the extension to thirty days does not detract from the
fact that th