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● (1625)

[English]
The Chair (Mr. Heath MacDonald (Malpeque, Lib.)): Wel‐

come to meeting number 99 of the House of Commons Standing
Committee on Public Safety and National Security.

Today's meeting is taking place in a hybrid format, pursuant to
the Standing Orders. Members are attending in person in the room
and remotely using the Zoom application.

I would like to make a few comments for the benefit of witnesses
and members. Please wait until I recognize you by name before
speaking. To prevent disruptive audio feedback incidents during
our meeting, we kindly ask that all participants keep their earpieces
away from any microphone. Audio feedback incidents can serious‐
ly injure interpreters and disrupt our proceedings. I'll remind you
that all comments should be addressed through the chair.

Before I move on, I want to mention one thing quickly. We have
had an invitation from the foreign delegation of Norway. The Nor‐
wegian Parliament's Standing Committee on Justice will be visiting
Ottawa from April 7 to 9. The Norwegian delegation consists of
members from six political parties. They would like to meet with
members of our committee to discuss common interests such as
civil preparedness and protection against future threats, including
threats against critical infrastructure.

I just want to ensure that we have some interest in that regard
from all parties, if that's possible.

Mr. Doug Shipley (Barrie—Springwater—Oro-Medonte,
CPC): Could we do an exchange and go and visit them?

The Chair: That's a good idea.

I'll say that we accept the invitation for April 8. Hopefully, we'll
have some people there to have a discussion with this group.

Go ahead, Mr. Kurek.
Mr. Damien Kurek (Battle River—Crowfoot, CPC): Thanks,

Chair.

I think that's a good idea, but could you just explain for me, the
new one on the committee, just how the notice and whatnot will
work for that? Will there be translation? What are the circum‐
stances in which we'll have that meeting?

The Clerk of the Committee (Mr. Simon Larouche): It will be
an informal meeting, with interpretation. The meeting will be an
extension of the regular hours that we have on that day. It will be
from 5:30 p.m. to 6:30 p.m., just after our regular meeting.

The Chair: I actually thought you were talking about interpreta‐
tion for a different language. It's okay. They speak English very
well.

All right. Now we have our study on Bill C-26.

Pursuant to the order of reference of Monday, March 27, 2023,
the committee resumes its study of Bill C-26, an act respecting cy‐
ber security, amending the Telecommunications Act and making
consequential amendments to other acts. Today, the committee
commences clause-by-clause consideration.

I will now welcome the officials who are with us. They are avail‐
able for questions regarding the bill but will not deliver any open‐
ing statements. From the Department of Industry, we have Andre
Arbour, director general, strategy and innovation policy sector, and
Wen Kwan, senior director, spectrum and telecommunications sec‐
tor. From the Department of Public Safety and Emergency Pre‐
paredness, we have Colin MacSween, director general, national cy‐
ber security directorate, and Kelly-Anne Gibson, acting director,
national cyber security directorate.

Thank you for joining us today.

We're going to move right into clause-by-clause.

The chair calls clause 1. Shall clause 1 carry?

Mr. Lloyd.

Mr. Dane Lloyd (Sturgeon River—Parkland, CPC): Before
we get started, I just want to give a notice of motion. We won't get
into a debate on it today.
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In light of recent news about a Montreal food bank having to call
in police officers to deal with hundreds of additional Montrealers
seeking food, and given that we know the carbon tax does have an
effect contributing to food insecurity and that food insecurity is in‐
deed a public safety issue in this country, I'm just going to put on
notice my motion that we report to the House to spike the hike and
axe the tax so we can bring food prices down, so that police can
deal with the very real issues that we've talked about in this com‐
mittee instead of having to go to food banks to provide crowd con‐
trol for the hundreds and thousands of hungry Canadians who are
using food banks in this country.

Thank you, Mr. Chair.
The Chair: Thank you, Mr. Lloyd.

I shall repeat: Shall clause 1 carry?

(Clause 1 agreed to)

(On clause 2)

The Chair: We have amendment G-1.

Shall G-1 carry?

Oh, I'm sorry. It needs to be moved first.

We will get through this. This is my first time, so bear with me.

Mr. Kurek.
Mr. Damien Kurek: I'm happy to speak to the amendment, but

somebody needs to move it, and I don't plan to move the govern‐
ment's amendment.

Mr. Peter Julian (New Westminster—Burnaby, NDP): I have
a point of order, Mr. Chair.

The Chair: Mr. Julian.
Mr. Peter Julian: Mr. Chair, I think this will go smoothly, and I

hope we'll make a lot of progress today as we move through each of
the articles as moved. I think it's fair to say that as you go through
this process you'll enjoy it as well, as we all will, over the course of
the next few hours, but I would ask that you proceed very methodi‐
cally so that we can keep up with the paperwork, because we're
managing, of course, the bill, the amendments list and the recom‐
mendations around each of the amendments as well.

The Chair: Thank you, Mr. Julian. I will slow down. I'm off to a
quick start. It might be a slow finish.

Mr. Gaheer.
Mr. Iqwinder Gaheer (Mississauga—Malton, Lib.): Thank

you, Chair.

I'd like to move government amendment G-1, which touches on
proposed section 15.1.

We would remove “in the opinion of” in proposed subsection
15.1(1) and add a reasonableness standard. We've had organizations
reach out, including civil liberties groups, and they want a reason‐
ableness standard in the GIC order-making power.

I'll leave it at that for now.

● (1630)

The Chair: Mr. Kurek, go ahead, please.

Mr. Damien Kurek: Thanks very much, Chair.

Thanks to the government for moving this amendment.

I will ask this of our officials, in relation to G-1. It seems to me
that this would be something that makes good sense. However, in
terms of similar.... I'm curious about where the Governor in Council
has the power to make appointments and whether the change being
suggested by the government lines up with what the case would be
in other areas of this act and across the areas of responsibility.

The reason I ask that question is to make sure that it's consistent,
that it's understood and that there is a definition as to what reason‐
ableness would be in determining what a Governor in Council ap‐
pointment looks like—which, for those listening, is the minister
making that appointment—and the difference between what was
initially proposed and what my Liberal colleague talked about, that
some of the civil society groups have asked for this reasonableness
clause.

I'm wondering if you could unpack a few of those things. I'm al‐
so very curious about whether this is in conflict or continuity with
other aspects, or makes any changes to other aspects of where Gov‐
ernor in Council appointments would be applied.

Mr. Andre Arbour (Director General, Strategy and Innova‐
tion Policy Sector, Department of Industry): Thank you, Mr.
Chair, for the question.

I'd like to organize my answer into two buckets. One is where
this comes from and the lengthy case law that defines what reason‐
ableness is. My second bucket is how this compares with some of
the other proposals, including a notion of proportionality.

In terms of reasonableness, there are decades of case law estab‐
lished by the Supreme Court on what it means in an administrative
law context. That's exactly what we're talking about here with or‐
ders in council. They do not deal with the appointments of person‐
nel but rather with orders to telecommunications service providers,
in particular, on whether to limit the use of or restrict certain forms
of equipment, including high-risk vendor equipment. There's exten‐
sive case law on this. The Supreme Court's 2019 Vavilov decision
goes into great detail on, specifically, what the criteria are for a rea‐
sonable decision.
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Those criteria—to get to my second bucket—include principles
of proportionality. That's in the Supreme Court's decision. This
amendment does not bring up proportionality as separate text. It
does not say “reasonable and proportionate”. It doesn't do that be‐
cause proportionality is already bundled into the reasonableness
standard, as established by the Supreme Court. First, it's there. Sec‐
ond, using it on a stand-alone basis is only done in a Charter of
Rights context. The Oakes test established by the Supreme Court
for reasonable limits on charter rights includes proportionality, but
it's specific to charter rights and not, say, the regulation of Bell,
Telus or Rogers. It includes a standard called minimal impairment,
which asks the government to look at the least intrusive means of
accomplishing an objective.

For instance, in this context, rather than have a regulation to re‐
strict certain equipment, maybe you could have a subsidy program
to pay the companies to remove that equipment. If that were ap‐
plied in an administrative law context such as this, there would be
the risk of orders being overturned by accident or unintentionally.
However, to the extent there are concerns about charter rights, the
decisions of the Supreme Court already apply.

Thank you.
Mr. Damien Kurek: I appreciate that. I will ask a follow-up

question.

Welcome and thanks to all of you. I am new-ish to the commit‐
tee, although I served for a segment of the 43rd Parliament. Thank
you all for offering your expertise to the committee today.

You talked about the standard that goes into reasonableness, but
what difference does that make in practice, in the context of the
amendment versus what the original text would have empowered
the Governor in Council to do?
● (1635)

Mr. Andre Arbour: I would say the difference is more in the
zone of providing greater certainty. The requirements of the
Supreme Court that decisions be “reasonable” exist irrespective of
the text that is in the law itself. Those are fundamental principles
that apply to any administrative law context.

What this does is make it clearer in the text of the bill that those
principles apply.

The Chair: Shall G-1 carry?

(Amendment agreed to [See Minutes of Proceedings])

The Chair: We are on BQ-1.

If BQ-1 is adopted, CPC-1 on page 3 of the package, G-1.1 on
page 3.1 of the package, G-3.1 on page 13.1 of the package, G-4 on
page 16 of the package, G-4.1 on page 16.1 of the package, G-4.2
on page 16.2 of the package, G-4.3 on page 16.3 of the package,
CPC-6 on page 17 and CPC-12.1 on page 36 of the package cannot
be moved due to a line conflict.

Madame Michaud, go ahead.
[Translation]

Ms. Kristina Michaud (Avignon—La Mitis—Matane—Mat‐
apédia, BQ): Thank you, Mr. Chair.

I move amendment BQ‑1.

You referred to all the amendments that couldn't be moved if
BQ‑1 were adopted. Basically, with BQ‑1, we simply want to re‐
move a word that appears a number of times in the bill. I don't want
to speculate on my colleagues' intentions. However, I think that
they were trying to achieve the same result as BQ‑1.

The companies, organizations and individuals that spoke to us re‐
peatedly expressed concerns regarding the scope of the ministerial
powers proposed in the bill in the interest of telecommunications
security, particularly in terms of access to personal information.
They thought that the addition of a proportionality test and the obli‐
gation to consult experts would prevent the minister from using
trivial issues to justify disproportionately intrusive actions. The re‐
moval of the word “including”, which appears a few times, may
strengthen the bill in a way and could limit the ministerial powers
granted.

I urge my colleagues to support this amendment.

[English]

The Chair: Mr. Shipley.

Mr. Doug Shipley: Thank you, Chair.

We will be voting against this amendment. When the time
comes, we'll be withdrawing our own amendment, CPC-1, in pref‐
erence of voting with G-1.1.

The Chair: We'll go to Mr. McKinnon, please.

Mr. Ron McKinnon (Coquitlam—Port Coquitlam, Lib.):
Thank you, Chair.

I'd like to move a subamendment to this amendment.

I'd like to modify paragraph (a) of this amendment, which re‐
places line 15 on page 1. I would like to replace that text with the
substance of G-1.1, which replaces lines 15 and 16 on page 1 with
similar text, but adds the word “degradation”. Basically, it adds the
word “degradation” to the list.

I'd like to move that.

The Chair: Thank you, Mr. McKinnon.

We'll go to Ms. O'Connell, please.

Ms. Jennifer O'Connell (Pickering—Uxbridge, Lib.): Thank
you, Chair.

I think what Mr. McKinnon was trying to do is get to where
we're going with G-1.1. It might be simpler to defeat this amend‐
ment, and then deal with the following as they come.
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However, before we get into that, perhaps I'll ask the officials
about one of my concerns. I appreciate Madame Michaud's com‐
ments, and it is something we heard in terms of making sure that
the powers in this bill are not so vast. However, when we're talking
about cyber and cyber-threats, the concern is that by the time we
print something on paper and it becomes law, it might already be
outdated.

Officials, could you elaborate on whether or not the limits
around only what can be considered might be deemed too limiting?
Including the word “including” again in this section makes it clear
that this is the intention of the bill but there is still flexibility, given
the constantly changing nature of threats. Could officials elaborate
on why there are concerns, or why there might need to be some pa‐
rameters around this language?
● (1640)

Mr. Andre Arbour: Certainly the government appreciates the
concerns from stakeholders about ensuring that guardrails are es‐
tablished in the bill. We'd start from the point of view that, first of
all, anything within the bill needs to be in order to protect the Cana‐
dian telecommunications system, so anything that involves surveil‐
lance, for instance, is entirely separate from that issue.

With respect to the word “including”, the bill is crafted with the
intention of trying to keep pace with an evolving technological
landscape, but it's hard to know exactly what will evolve over time.
Amendment G-1.1 looks at the word “including” but reframes it in
terms of any threat, so rather than any thing, it's focusing on pre‐
venting threats. It then adds in the word “degradation”, which was a
risk factor that wasn't in the original text but that, if the word “in‐
cluding” was removed, could present a vulnerability down the road.

The Chair: Is there any more discussion on the subamendment?

Shall BQ-1 carry?
Mr. Ron McKinnon: Mr. Chair, I believe we have to vote on the

subamendment.
The Chair: Okay.

[Translation]
Ms. Kristina Michaud: I have a point of order, Mr. Chair.

We can vote on the subamendment, or Mr. McKinnon could sim‐
ply decide to withdraw it based on our discussions.

I would also like the committee to proceed with a recorded vote
on amendment BQ‑1.
[English]

The Chair: Mr. McKinnon, are you willing to withdraw your
subamendment based on the conversations we just had?

Mr. Ron McKinnon: Yes, Mr. Chair, I will withdraw the suba‐
mendment.

(Subamendment withdrawn)
The Chair: Thank you.

Shall amendment BQ-1 carry?

(Amendment negatived: nays 9; yeas 2 [See Minutes of Proceed‐
ings])

The Chair: We are on CPC-1.

If CPC-1 is adopted, G-1.1 cannot be moved due to a line con‐
flict.

Mr. Doug Shipley: Chair, we'll be withdrawing that in favour of
the language in G-1.1.

The Chair: Shall G-1.1 carry?

Someone has to move it. I'm sorry.

Ms. O'Connell, go ahead.
● (1645)

Mr. Peter Julian: On a point of order, Mr. Chair, you lost me
there.

The Chair: Don't feel bad; I was lost too.
Mr. Peter Julian: Okay. Could you walk us through the next

step?
Ms. Jennifer O'Connell: We're on G-1.1.
The Chair: Yes, we're on G-1.1. Is that what you asked me?
Mr. Peter Julian: For CPC-1, did you say there's a line conflict?
The Chair: They withdrew it.
Mr. Peter Julian: Okay. There we go.

Thank you. That was the missing part.
The Chair: Ms. O'Connell, go ahead.
Ms. Jennifer O'Connell: Thank you, Chair.

We're all getting back into the groove of this.

Amendment G-1.1 again cleans up the language in terms of the
concerns that were rightly raised, but it also keeps in the word “in‐
cluding” to ensure the legislation can keep pace with the evolving
nature of threats, and it adds in the word “degradation”, which I
think officials already spoke to, so I won't speak further to that un‐
less there are questions.

The Chair: Is there any other discussion? No.

Shall G-1.1 carry?

(Amendment agreed to [See Minutes of Proceedings])
Mr. Peter Julian: Again, Mr. Chair, if you can slow it down,

that would be very helpful.
The Chair: Next is NDP-1.
Mr. Peter Julian: I'm not going to make a filibuster, Mr. Chair.

I'm moving NDP—
The Chair: Slow down, Mr. Julian.

Some hon. members: Oh, oh!

The Chair: I'll just give some clarification.

If NDP-1 is adopted, G-1.2 cannot be moved because of a line
conflict.

Mr. Peter Julian: Okay, Mr. Chair.
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I wanted to respect the speed we're setting.

Mr. Chair, as you will recall, we heard many witnesses from a
number of sectors talk about ensuring consultation with prescribed
persons and entities in a way that ensures that any orders are sub‐
ject to the appropriate consultation process and also the appropriate
transparency.

I particularly flag the president of the Privacy and Access Coun‐
cil of Canada, who talked about the importance of having that con‐
sultation with prescribed persons and entities. In terms of any gov‐
ernment order on telecommunications systems, this would change
and insert...to ensure that those consultations take place.

I move NDP-1. Hopefully, with the witnesses who were very
clear in this regard, it will receive the support of the committee.

The Chair: Thank you, Mr. Julian.

Ms. Michaud, go ahead, please.
[Translation]

Ms. Kristina Michaud: Thank you, Mr. Chair.

I would also like to thank Mr. Julian for moving this amendment.

I would like the witnesses to tell me something. If we were to re‐
place this amendment with a sentence that says, on line 17, “after
consultation with the persons the Governor in Council considers
appropriate,” would it be more effective? Would amend‐
ment NDP‑1 be more effective, because it would seem more com‐
plete and would include more components? Which do you think
would be better?
● (1650)

Mr. Andre Arbour: Mr. Chair, I would like to thank the mem‐
ber for her question.

The difference in wording concerns whether to proceed with a
regulatory process before the consultation period.

Given the number of stakeholders involved and the fact that In‐
novation, Science and Economic Development Canada's regulatory
processes are generally open to everyone, the possibility of bypass‐
ing a regulatory phase in order to try to specifically include the par‐
ties could lead to certain barriers in the regulatory process. Slightly
more flexible wording that helps to bypass the regulatory phase be‐
fore the consultation period would be more effective.

Ms. Kristina Michaud: Thank you.
[English]

The Chair: Mr. Shipley.
Mr. Doug Shipley: Thank you, Chair.

We'll be voting against this amendment. I'm sorry to disappoint
my NDP friend, but we prefer the language regarding consultation
in G-1.2 and G-3.2, which we will be supporting.

The Chair: Mr. Gaheer.
Mr. Iqwinder Gaheer: Like Mr. Shipley, we'll be supporting the

language that we are proposing in G-1.2.
The Chair: Is there anybody else? Is there more discussion?

Shall NDP-1 carry?

Mr. Peter Julian: I'd like a recorded vote, please.

(Amendment negatived: nays 9; yeas 2 [See Minutes of Proceed‐
ings])

The Chair: We'll move to G-1.2.

Mr. Gaheer.
Mr. Iqwinder Gaheer: Thank you, Chair.

This is related to NDP-1 but has alternative language in G-1.2.
We're moving that Bill C-26, in clause 2, be amended by replacing
line 17 on page 1 with the following:

cil may, by order and after consultation with the persons the Governor in Coun‐
cil considers appropriate,

That's the amending language. Again, this is alternative language
to NDP-1.

(Amendment agreed to)
The Chair: We are on NDP-2.

If NDP-2 is moved, CPC-2 cannot be moved as they are identi‐
cal.

Mr. Julian, do you want to move that?
Mr. Peter Julian: I would love to. I hope my coalition partners

in the Conservative Party will vote for this as well.

You will recall, Mr. Chair, that a whole range of groups came be‐
fore this committee. I'll just cite a number of them. There was the
Privacy and Access Council of Canada, OpenMedia, the National
Council of Canadian Muslims, Ligue des droits et libertés, the In‐
ternational Civil Liberties Monitoring Group and the Canadian Civ‐
il Liberties Association. They all urged that the provisions of the
order within the purposes of the bill be subject to being reasonable
and proportionate to the gravity of the threat of interference, manip‐
ulation or disruption.

It is a concern that has been raised, to have guardrails in this leg‐
islation. It's important. We heard much testimony to the effect that
this is an important guardrail to ensure that the provisions of the or‐
ders and the powers that we're giving to the minister are exercised
in an appropriate way.

This issue of proportionality is extremely important, and that's
why I move NDP-2.
● (1655)

The Chair: Thank you, Mr. Julian.

Mr. Lloyd, go ahead, please.
Mr. Dane Lloyd: I just want to propose a subamendment.

Given the language in G-1.1 that was approved, I move a suba‐
mendment. Following the word “manipulation”, add a comma and
remove the word “or”, and then following the word “disruption”,
add the words “or degradation”.

Mr. Iqwinder Gaheer: Could Mr. Lloyd repeat that, and then
could we have the officials comment on the implications?
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The Chair: Mr. Lloyd, could you repeat that, please, for the offi‐
cials?

Mr. Dane Lloyd: Yes. I am proposing that we add a comma fol‐
lowing the word “manipulation”, remove the word “or” and then
add the words “or degradation” after “disruption”.

Mr. Glen Motz (Medicine Hat—Cardston—Warner, CPC): It
might be the same language as G-1.1.

The Chair: Mr. Gaheer, you made reference to the officials. Do
you want to ask them a question?

Mr. Iqwinder Gaheer: Yes. Maybe they can talk about how that
would change the effective language.

Mr. Andre Arbour: Starting with the existing text of NDP-2, it
sets out language around reasonableness and proportionality and
brings up “proportionate” as a distinct concept from reasonable‐
ness. This has some substantial risks to implementation down the
road.

I do appreciate the intent and the concern over adequate
guardrails. I would note that the criteria for reasonableness, as es‐
tablished by the Supreme Court, has principles of proportionality
embedded within it. That's outlined in case law and the 2019 Vav‐
ilov decision in particular.

Bringing out “proportionate” separately from reasonableness and
inserting it into the bill has different connotations from the plain-
language understanding of the word “proportionate”, and as a
stand-alone concept outside of an administrative law context, it is
only used in a charter rights context.

My understanding, based on the testimony or submissions I've
seen, is that it's not the intent to apply a charter rights standard to
the regulation of mundane equipment issues in the telecom sector.
However, in writing it this way and importing that Supreme Court
language, there's a risk of that down the road.

The Chair: Thank you.

Now we have Ms. O'Connell, please, on the subamendment.
Ms. Jennifer O'Connell: Thank you, Chair.

I have no issues with the subamendment, but I can't move a suba‐
mendment of my own now because of it. I will say—and then I'll
come back to it after we deal with the subamendment—that we
can't support this, especially based on what officials just said, if the
word “proportionate” is in there, mainly because of the legal con‐
text of that word and because G-1 was adopted to add in the reason‐
ableness clause, which I think is what everybody wanted. We can't
support the subamendment or the amendment if they have the word
“proportionate” in the text, but we could support this overall if that
is taken out.

I think we should delve into that proportionality language and
what it actually means for the bill when it's appropriate, but, again,
I know that we're on the subamendment, so I have to wait for that
to be dealt with.
● (1700)

The Chair: Mr. Motz, please.
Mr. Glen Motz: Thank you, Chair.

I was going to suggest that we deal with the “degradation” first,
as the subamendment, and then allow Ms. O'Connell to present her
additional subamendment.

The Chair: Okay.

I have Mr. Lloyd. Are you okay?

Mr. Dane Lloyd: Let's go to a vote, Chair.

The Chair: Is everybody good with a vote on the subamend‐
ment?

We'll call the vote. Is it unanimous?

(Subamendment agreed to [See Minutes of Proceedings])

The Chair: Okay. We're back to the amendment.

Ms. O'Connell.

Ms. Jennifer O'Connell: I move a subamendment to remove the
word “proportionate” in proposed subsection 15.1(1.1). The ratio‐
nale, if everyone is clear with—

Mr. Ron McKinnon: On a point of order, Mr. Chair, just to clar‐
ify, would that be to remove the words “and proportionate”?

The Chair: Ms. O'Connell.

Ms. Jennifer O'Connell: I think the important piece is that we
keep “be reasonable to the gravity of the threat” and just remove
“and proportionate”.

Officials spoke about this earlier. The term “proportionate” in the
legal sense is different from just speaking it. It might seem very
reasonable, but because we moved the G-1 amendment that added
the reasonableness clause, we feel this moves to the heart of the in‐
tent of the concerns without getting into the legal and charter rami‐
fications or usage of the word “proportionate”.

We can support these changes but not without the removal of
“proportionate” as terminology in this bill.

The Chair: Thank you.

Mr. Motz, go ahead, please.

Mr. Glen Motz: Thank you, Chair.

I'm going back to the officials.

Mr. Arbour, you indicated the charter concern. The whole bill
has to be charter-compliant, obviously.

Can you explain this to us again, with specifics on what you
think the concern would be about having “proportionate” in there,
other than it might open up more of a charter argument? Specifical‐
ly, is there an example that comes to mind to help clarify the con‐
cern?

Mr. Andre Arbour: First, yes, the bill and anything stemming
from it would have to be charter-compliant. Any order coming from
it would have to be proportionate, as established by the Supreme
Court, regardless of the text of the bill itself.
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The issue with taking the word “proportionate” out of the charter
rights context and applying it to administrative law decisions writ
large is that it takes criteria for reasonable limits on charter rights
and applies them to the more mundane commercial activities of
telecom service providers.

I'll give you a specific example.

When the Supreme Court does a test of reasonable limits on
charter rights, one of the core factors is something called a minimal
impairment test. If you're going to be infringing on an individual's
charter rights, it asks whether you looked at the least intrusive ways
of accomplishing that government goal. When we're talking about
charter rights, of course that's a key consideration, because you're
putting infringements on some pretty important issues, whether it
be freedom of speech or what have you.

If that were to be applied to a case of high-risk vendor equip‐
ment, for instance.... Everyone understands the government's policy
about restricting high-risk vendor equipment. That would include
Huawei and ZTE. That is one of the core considerations of an order
in council stemming from this provision. In the context of a chal‐
lenge, someone could ask whether you used the least intrusive
means to accomplish this goal. Yes, you have an order saying the
companies must remove this equipment or cannot use this equip‐
ment, but a less intrusive option would be to have a subsidy pro‐
gram and pay the businesses to remove the equipment.

It's hard to say definitively what would play out in a legal chal‐
lenge environment. However, given the case law around “propor‐
tionate” in a charter rights context, those are the risks we've identi‐
fied.
● (1705)

The Chair: We'll go to Mr. Lloyd.
Mr. Dane Lloyd: Thank you.

On this “proportionate” question, there has been a lot of industry
and business concern about the potential for companies to be given
wildly large fines or very large penalties. Do you think the inclu‐
sion of the word “proportionate”...? Maybe not so much from a le‐
gal standpoint, but to create an assurance that when the government
needs an order to bring an industry into line, it's not going to be....
If we remove the term “proportionate”, it seems as if we're creating
some uncertainty.

I'm wondering if you could comment from the industry perspec‐
tive. Is there not a concern that if we don't include terms like “pro‐
portionate”, we could be creating a lot of uncertainty in our econo‐
my?

Mr. Andre Arbour: Certainly we're live to the concerns about
industry. Under the Radiocommunication Act, for instance, we cur‐
rently license spectrum and wireless usage. We have spectrum auc‐
tions that are hugely consequential, that shape the industry and that
have big implications for businesses. We are already subject to a
range of administrative law requirements as established by the
Supreme Court, so we're well habituated to that.

In this particular context, the addition of the reasonableness lan‐
guage makes that even further explicit in the bill, and the criteria as
established by the Supreme Court for what makes for a reasonable

decision include principles of proportionality and the impact on the
entity in question.

I can pull up paragraphs 133 to 135 of the 2019 Vavilov decision,
entitled “Impact of the Decision on the Affected Individual”. They
say very clearly that the gravity of the obligation on the regulated
entity, on the person, needs to be reasonably linked with what
you're trying to accomplish. The more it is out of whack, the more
it is likely to be determined an unreasonable decision and deter‐
mined as invalid.

The Chair: Ms. Michaud, please go ahead.

[Translation]

Ms. Kristina Michaud: Thank you, Mr. Chair.

I completely understand the explanations concerning the notion
of proportionality. However, if we remove it, the result is quite
strange in French. It would look like this: “The provisions of the or‐
der must, in scope and substance, be reasonable to the gravity of the
threat of interference...”

I don't know whether “reasonable to the gravity” is the right
wording or whether we should add a word to make it flow better.

I think that the legislative clerk gets it.

I don't know whether this sounds right to you. If so, I'm fine with
it too. I'm just asking.

The Clerk of the Committee (Mr. Jean-François Pagé): We'll
make sure that everything fits together.

[English]

The Chair: Ms. O'Connell, go ahead, please.

Ms. Jennifer O'Connell: I think the point has already been
made, but I want to summarize it.

The fact that it needs to be reasonable is a position the govern‐
ment accepts. That's precisely why it was added already in G-1.
However, with proportionality in this concept, Mr. Arbour, you
used an example. You mentioned proportionality or the least re‐
strictive.... Using your Huawei equipment example, one could ar‐
gue that the least restrictive thing is just to leave it.

I would be concerned about leaving that door open rather than
having the ability to take assurances against, for example, equip‐
ment that might pose a risk or leave a gap in the system. I feel com‐
fortable that leaving in the language around reasonableness and
what that triggers in the law accomplishes what stakeholders raised
without getting us into a legal fight about proportionality using a
charter standard. We're not talking about, potentially, people; we're
talking about equipment within a system.
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We want to ensure reasonableness in terms of the order, but let's
make sure that it doesn't handcuff us from actually achieving the
security features that might be needed in, for example, telecommu‐
nications equipment.
● (1710)

The Chair: Mr. Lloyd, go ahead, please.
Mr. Dane Lloyd: I have a quick question for officials based on

that.

Is there a possibility that if “proportionate” is in there, it would
not lead to removing the equipment if there was a threat, or would
that not meet the standard of “least restrictive”? I mean, they have
to do something. Is that a realistic possibility, from what my Liberal
colleague just said?

Mr. Andre Arbour: In any context like this, it will depend on
the specific facts of the case. The court would look at what you are
trying to accomplish, at the status quo and at the minimum require‐
ment to establish that.

It's difficult to comment on a hypothetical. I could imagine argu‐
ments being made that there's a natural equipment life cycle, and
setting the requirements for the next generation of equipment and
letting them life-cycle out could be another argument. That is an ar‐
gument, in theory, that could be made, but it would have to be
grounded in the facts and specifics of the case.

Mr. Dane Lloyd: Thank you.
The Chair: We'll vote on the subamendment.

All those in favour?
Mr. Peter Julian: I'd like a recorded vote.
The Chair: Okay.

(Subamendment agreed to: yeas 9; nays 1 [See Minutes of Pro‐
ceedings])

The Chair: Mr. Kurek, go ahead.
Mr. Damien Kurek: Thanks, Chair.

Most of my questions have been answered. This is just to ensure
that on the record we have proportionality versus reasonableness,
similar to the conversation we had surrounding G-1.

Just because “proportionate” isn't in the language, there is the ex‐
pectation of proportionality if a charter circumstance were to arise,
even if it's not understood in the context of a circumstance that we
may face today. Reasonableness language, if I am properly inter‐
preting your explanation from G-1, doesn't exclude that from the
possible charter implications of proportionality in the future.

Do you agree with that? I'm wondering if you have any further
comment. I think it's been pretty clearly articulated, but I just want
to confirm that this is in fact the case.

Mr. Andre Arbour: Yes. That would be my short answer. The
slightly longer answer would be that within reasonableness—the
reasonableness standard is established by the Supreme Court—
there are principles of proportionality established. To the extent that
the language used is specific to an administrative law context,
which is what we're dealing with here, were the government to is‐
sue an order that was not logically coherent with what was trying to

be accomplished, it would be vulnerable to a challenge for being
unreasonable.

To the extent that there is a concern about charter rights separate
from administrative law decisions, yes, the Oakes test with reason‐
able limits criteria, including proportionality in the legal sense as
opposed to just the common vernacular sense, would absolutely ap‐
ply as well.

● (1715)

The Chair: Shall NDP-2 carry as amended?

(Amendment as amended agreed to [See Minutes of Proceed‐
ings])

The Chair: We are now on BQ-2.

If BQ-2 is moved—

Mr. Peter Julian: Mr. Chair.

The Chair: Go ahead, Mr. Julian.

Mr. Peter Julian: So we've set aside CPC-2.

The Chair: Yes.

Mr. Peter Julian: Thank you, Mr. Chair. We're going at the right
pace there.

The Chair: If BQ-2 is moved, CPC-3 cannot be moved, as they
are identical.

[Translation]

Ms. Kristina Michaud: I move the amendment, Mr. Chair.

As we know, Bill C‑26 enables the government to issue confi‐
dential orders applicable to telecommunications service providers.
While confidentiality can certainly be justified in certain situations,
it shouldn't be the default rule. A number of civil liberties organiza‐
tions have told us as much.

These organizations recommend a mandatory Federal Court or‐
der as a check and balance against government overreach. This
could be an effective way to ensure that the government isn't hiding
disproportionately intrusive actions. It adds some checks and bal‐
ances to the legislation.

I'll read amendment BQ‑2, which proposes an amendment by re‐
placement:

(2) On application by the Minister, the Federal Court may, by order, prohibit any
person from disclosing some or all of the order's contents if it is satisfied that
there are reasonable grounds to believe that such disclosure could be injurious to
international relations, national defence or national security or endanger the
safety of any person.

I'm wondering about part of line 3 of the amendment. The word‐
ing is “disclosing some or all of the order's contents.” That sounds
funny to me. Again, I think that the legislative clerks are the experts
on how to write this. If it sounds good in the legislative language,
so much the better. I just wanted to make sure.



March 18, 2024 SECU-99 9

I have a question for the officials before we move on with the
discussion.

I want to make sure that adopting this amendment wouldn't add
lengthy delays to the process. Would it?

Mr. Andre Arbour: I want to thank the member for her ques‐
tion, Mr. Chair.

In some situations, this amendment could lead to efficiency risks.
For example, a Federal Court process would take at least a few
weeks. In addition, certain issues could arise, such as the 2020 cy‐
ber‑attack on SolarWinds, which supplied software and equipment
to many key infrastructure sectors. This basically led to a crisis and
the need to take urgent action to resolve the situation.

Requiring an appeal to the Federal Court would carry certain
risks in this type of situation.
● (1720)

[English]
The Chair: We'll now go to Ms. O'Connell, please.
Ms. Jennifer O'Connell: Thank you.

We share the concerns over the time delay in a situation where
there could be potential risks to the systems or vulnerabilities. The
court process could add that delay, which we all know with a cyber-
threat could be significant. However, keep in mind that we agree
with some of the concerns Madame Michaud and others have raised
in terms of accountability and transparency when an order is made.

We have proposed in G-5.1 what we think might help address
those legitimate concerns without slowing things down. It would
require a notification to NSICOP and NSIRA of any order being
made. Under the protections around confidentiality of national se‐
curity information, this would alert both groups so they know that
an order was made.

I think we heard that the question would be, “How would anyone
even know there was an order to look into to see that parliamentari‐
ans have accountability?” We can't support this particular amend‐
ment, because of the delay and potential risk that we worry it could
add. However, we acknowledge the overall concerns about ac‐
countability and transparency. We think that notifying NSICOP and
NSIRA every time an order is made will allow for that reflection to
be done.

Again, that is in G-5.1, so we can't support this as is. Hopefully
we can find a balance later on in that amendment.

The Chair: Mr. Shipley.
Mr. Doug Shipley: This is a very pleasant day, Chair. We're

agreeing with our friends across the table a lot today. We will also
not be supporting this amendment.

Just so everybody doesn't think we're trying to do something a
little slippery, we will be withdrawing our similar amendment,
CPC-3, once and if we get there.

The Chair: Shall BQ-2 carry?
[Translation]

Ms. Kristina Michaud: Mr. Chair, can we proceed with a
recorded vote?

[English]

The Chair: Yes.

(Amendment negatived: nays 9; yeas 2)

The Chair: Mr. Shipley, we're passing by CPC-3, just to make
sure of that.

Mr. Doug Shipley: Yes.

The Chair: It is withdrawn.

We're on G-2.

Mr. Gaheer.

Mr. Iqwinder Gaheer: Great. Thank you, Chair.

G-2 adds proposed subsection 15.1(2.1). This amendment adds a
non-exhaustive list of factors that the GIC must consider prior to is‐
suing an order. The list of factors would include the financial im‐
pact on telecommunications service providers, the operational im‐
pact on TSPs, the delivery of services to consumers and anything
else the GIC deems relevant.

This is something we heard during testimony from witnesses.
Obviously, the government will conduct a thorough assessment and
look at the impact of the order on implicated parties, but some
stakeholders raised the issue that adding an explicit requirement
within the bill will go a long way.

The Chair: Shall G-2 carry?

(Amendment agreed to [See Minutes of Proceedings])

The Chair: We're on NDP-3. If NDP-3 is adopted, CPC-4 can‐
not be moved due to a line conflict.

Mr. Julian.

● (1725)

Mr. Peter Julian: Thank you, Mr. Chair.

I apologize to my Conservative colleagues in advance for CPC-4
not being able to be moved if we adopt NDP-3.

We had a persistent theme in testimony before the committee that
we need to ensure transparency around Bill C-26. What NDP-3
would accomplish is ensuring that orders are published “in the
Canada Gazette within 90 days after the day on which it is made”.
This has been suggested by coalition members who appeared be‐
fore the committee, and it would ensure more transparency in the
bill.

The Chair: Mr. Shipley.
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Mr. Doug Shipley: I hate to say this to my friend down the table,
because he was so nice to us, but we will be voting against this
amendment. If it moves forward, we will be withdrawing our next
amendment, which is CPC-4.

The Chair: Ms. Michaud.
[Translation]

Ms. Kristina Michaud: Thank you, Mr. Chair.

This NDP amendment provides a 90‑day deadline. What is the
usual deadline in legislation? Is 90 days enough time for the gov‐
ernment? Should there be a longer deadline? What do we usually
see? Is there a common practice?

Mr. Andre Arbour: I want to thank the member for her ques‐
tion, Mr. Chair.

We aren't worried about the deadline. To ensure that stakeholders
or telecommunications service providers know about their obliga‐
tions, the regulations must be made available well in advance. A
90‑day deadline wouldn't pose any issues.
[English]

The Chair: Mr. Motz, go ahead, please.
Mr. Glen Motz: Thank you.

I understand the statement you just made, Mr. Arbour, but I'm
wondering if it could ever be an issue. Has it ever been an issue in
the past? All we're trying to get at is a timely release of the infor‐
mation. I think that's what my NDP colleague was trying to do. We
need to put some parameters around the time within which it should
be presented. You say you have no problem doing that, which is
great.

In general, on average, how much time does it take before mat‐
ters from the public safety department get into the Gazette?

Mr. Andre Arbour: Just to clarify, I'll speak for ISED—Innova‐
tion, Science and Economic Development, of course.

Because parties need to know what the obligations are, we will
coordinate the publication in line with when they're in effect. There
is a bit of a period after you submit the package to the Canada
Gazette—it can be a week and a half before it is published—and
we'll coordinate accordingly, but even if there is some unexpected
problem or something like that, 90 days allows for quite a comfort‐
able period of time to get publication done.

Mr. Glen Motz: This is about the order. You're saying that once
an order is made, you have no issue achieving that 90 days, and
even though the act doesn't specify a time, you're suggesting that
you can easily do it within 90 days now and it's just a matter of....
My question was more this: The Gazette is going to need a week to
get it published, so from the time an order is made and you give it
to the Gazette to put in, are we talking about it being within a week
as well, or two, potentially?
● (1730)

Mr. Andre Arbour: For an order in council, there is another,
separate process through the Privy Council Office to get Governor
General approval on the final order. We will coordinate that in par‐
allel with the Canada Gazette process to make sure things are pre‐
sented appropriately in public.

Mr. Glen Motz: Thank you.

The Chair: Mr. Kurek, go ahead.

Mr. Damien Kurek: Thanks for that.

The way I read line 12 in the act is that it must be published in
the Canada Gazette. It doesn't speak to a timeline, but it must be
published. From your testimony, it sounds as though there's an im‐
mediacy factor to that or, in some cases, it must be done even in ad‐
vance of the order taking effect. I bring that up because you're de‐
scribing the circumstances for something being gazetted versus an
explicit 90-day timeline that's listed here.

Could the 90-day timeline potentially reduce the requirement that
it be done with the industry and timeliness mentioned in the current
writing of line 12, which is in proposed subsection 15.1(4)? I'm just
curious as to whether you can comment on that. If you're doing it
immediately, is that what the expectation is with the current word‐
ing versus what it would be if you added 90 days? Could adding
time into the way it is currently written possibly create complica‐
tions?

Mr. Andre Arbour: No, I don't think it would contribute to a
delay in publishing orders. With the way the current requirements
are set up, we would announce something and publish an unofficial
version—on our website, for example—and then we would have to
publish the full version in the Canada Gazette. We would have sub‐
mitted that, and that would come a week and a half later.

It's in our interest to have that out as quickly as possible. Adding
a 90-day requirement does not delay it, but I can understand that if
you didn't see a specific deadline in the bill, there could be some
concern that the government could drag its feet on this. Adding a
specific deadline doesn't create problems for us, but I can under‐
stand why it might provide some additional comfort.

The Chair: Okay.

Shall NDP-3 carry?

(Amendment agreed to on division [See Minutes of Proceed‐
ings])

The Chair: Next, we have CPC-4.

You're not moving it, Mr. Shipley. Okay.

We are moving on to NDP-4.

If NDP-4 is adopted, G-3 and G-4 cannot be moved due to a line
conflict.

Mr. Julian, go ahead.

Mr. Peter Julian: Thank you, Mr. Chair.
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Again, this is one of the recommendations from the coalition,
which is concerned about the powers being given to the minister, to
ensure there are more guardrails around that and to ensure the legis‐
lation is effective. What this would do is amend clause 2 by replac‐
ing line 23 on page 2 with “If there are reasonable grounds to be‐
lieve that it is necessary to”, and replacing lines 4 and 5 on page 3
with “specified in the order and in respect of which there are rea‐
sonable grounds to believe is necessary”.

This is part of what I think we're all endeavouring to do: provide
more guardrails in the legislation to ensure transparency and ac‐
countability.
● (1735)

The Chair: Ms. O'Connell.
Ms. Jennifer O'Connell: Thank you.

I want to say that we agree with this and are supportive.

As with G-1, we acknowledge and accept adding additional lan‐
guage in the legislation to reiterate “reasonable grounds”. It is
something we're supportive of. I don't think there was an intention
to leave it out. It was assumed. We are supportive of any opportuni‐
ty to put it in and clarify that.

The Chair: Mr. Shipley, go ahead, please.
Mr. Doug Shipley: Thank you.

I want to let my friend at the end of the table know—because we
were going against him on a few there—that we will also be sup‐
porting this amendment.

The Chair: Mr. Motz, go ahead, please.
Mr. Glen Motz: I agree with the intent behind this.

The language in G-3 is in line with how the act reads, generally.
The language as it's written in NDP-4, to me, says it in a backwards
fashion. “If the minister believes there are reasonable and probable
grounds that it's necessary” would be, to me, a proper way to put it.
It falls in line with the way the wording is in the act for that type of
language.

That's all I'm suggesting. It says the same thing, but one says it
one way and one says it in an NDP-backwards sort of way.

Mr. Doug Shipley: I think Glen wants it his way.
Mr. Peter Julian: You meant “an NDP-forwards kind of way”.
Mr. Glen Motz: It's not a hill I'm willing to die on, either way. I

just wanted to point it out.
The Chair: Shall NDP-4 carry?

(Amendment agreed to [See Minutes of Proceedings])
The Chair: We're moving on to G-3.1.

G-3.1 can only be moved if BQ-1 was defeated. Also, if G-3.1 is
adopted, BQ-3 and CPC-5 cannot be moved due to a line conflict.

Mr. Gaheer.
Mr. Iqwinder Gaheer: Thank you, Chair.

This is coordinating with G-1.1, which the committee agreed to.
We're saying that Bill C-26, in clause 2, should be amended by re‐
placing lines 25 and 26 on page 2 with the following:

tem against any threat, including that of interference, manipulation, disruption or
degradation, the Minister may, by order and af-

Thank you.

The Chair: Thank you, Mr. Gaheer.

Shall G-3.1 carry?

(Amendment agreed to)

The Chair: G-3.2 can only be moved if BQ-3 and CPC-5 were
defeated.

We need a mover.

Mr. Peter Julian: Can you say that again, Mr. Chair, but a little
more slowly?

The Chair: Amendment G-3.2 could only be moved if BQ-3 and
CPC-5 were defeated, and they were not moved.

Are you okay, Mr. Julian? Good.

Mr. Gaheer, go ahead, please.

Mr. Iqwinder Gaheer: Thank you, Chair.

G-3.2 is similar to G-1.2. We are concerned about being too pre‐
scriptive and limiting the ability to consult with required people as
to threats. Obviously, when we look at administrative law, there's a
zone of expertise that we allow the agencies to have.

I move to amend Bill C-26, in clause 2, by replacing line 28 on
page 2 with the following, which is referring, I assume, to the Min‐
ister of Emergency Preparedness:

Emergency Preparedness and with the persons the Minister considers appropri‐
ate,

● (1740)

The Chair: Go ahead, Mr. Lloyd.

Mr. Dane Lloyd: Thank you, Mr. Chair.

This has always somewhat confused me. We do have a Minister
of Public Safety and a Minister of Emergency Preparedness. How‐
ever, all the legislation that gives the Minister of Public Safety
power references him or her as being the Minister of Public Safety
and Emergency Preparedness.

I'm just a bit confused by what Mr. Gaheer said. Are we suggest‐
ing that this legislation will fall under just the Minister of Emergen‐
cy Preparedness, or will this fall under the Minister of Public Safety
and Emergency Preparedness? I mean, it's technically two minis‐
ters, but in law it's actually under one ministry.

Do the officials have anything to say about that?

Mr. Andre Arbour: In legislation, we are required to use the le‐
gal name of the minister in question. For instance, you'll see a lot of
references to the Minister of Industry and not the Minister of Inno‐
vation, Science and Industry, even though that is the name currently
styled. The reference speaks to the legal name of the minister in the
underlying enabling legislation for the department in question.
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The Chair: Mr. Lloyd.
Mr. Dane Lloyd: I'm just a bit confused by what Mr. Gaheer

said. To clarify, this is going under the Minister of Public Safety,
not the Minister of Emergency Preparedness.

Mr. Andre Arbour: Yes. That's correct.
The Chair: Shall G-3.2 carry?

(Amendment agreed to)

The Chair: We are now on G-4.1.

If G-4.1 is adopted, G-4.2, G-4.3 and CPC-6 cannot be moved
due to a line conflict.

Go ahead, Mr. Gaheer.
Mr. Iqwinder Gaheer: Thank you, Chair.

G-4.1 is coordinating with G-1 to add “degradation” to the enu‐
merating lists.

The Chair: Shall G-4.1 carry?

(Amendment agreed to [See Minutes of Proceedings])
Mr. Glen Motz: So amendments G-4.2, G-4.3 and CPC-6 are

now moot.
The Chair: Right. They cannot be moved due to a line conflict.

We're now on CPC-7.
Mr. Doug Shipley: We are not moving that.
The Chair: Okay. We'll go to NDP-5.

On NDP-5, we have Mr. Julian.
Mr. Peter Julian: You're just going at a breakneck speed here,

Mr. Chair. I'm getting paper cuts now from moving through the
clauses.

NDP-5 is very similar to NDP-2. Some colleagues around the ta‐
ble may want to delete “proportionate”, given that we have done
that previously. It's not that I agree with that, but I certainly under‐
stand the consistency.

Again, NDP-5 comes from coalition recommendations. It would
amend clause 2 by adding after line 12 on page 4 the following:

(2.1) The provisions of an order made under subsection (1) or (2) must, in scope
and substance, be reasonable and proportionate to the gravity of the threat of in‐
terference, manipulation or disruption.

● (1745)

The Chair: Is there any further discussion?

Go ahead, Ms. O'Connell.
Ms. Jennifer O'Connell: Thank you.

Once again, we have no issue if you want to add “degradation”
to keep it consistent, but, again, our objection to proportionality is
simply the legal term. If it's a question of subamending and remov‐
ing that, we are willing to accept it, or we would have to vote
against the amendment.

I will move a subamendment to remove “and proportionate” and
then add “degradation” after “manipulation or disruption”.

Mr. Glen Motz: It would be “manipulation, disruption or degra‐
dation”.

Ms. Jennifer O'Connell: It's the same consistency as before.

Mr. Glen Motz: Yes.

The Chair: Go ahead, Mr. Julian.

Mr. Peter Julian: I'm opposed in principle, but I understand the
reason it's being revoked.

(Subamendment agreed to [See Minutes of Proceedings])

The Chair: That was the subamendment. We'll go back to the
amendment.

Ms. Jennifer O'Connell: Does the subamendment carry?

The Chair: Yes.

Ms. Jennifer O'Connell: Thanks.

The Chair: Shall NDP-5 as amended carry?

(Amendment as amended agreed to [See Minutes of Proceed‐
ings])

The Chair: We are on BQ-4, please.

[Translation]

Ms. Kristina Michaud: Thank you, Mr. Chair.

This amendment may seem a bit odd, but I'll explain what it en‐
tails.

It seemed like a good opportunity to move this amendment to the
bill, in the part where the minister may direct a telecommunications
service provider to do anything, or refrain from doing anything, that
is specified and that is, in the minister's opinion, necessary to se‐
cure the Canadian telecommunications system, including against
the threat of interference, manipulation or disruption.

In the event of disruptions to the system, the minister may re‐
quire that a provider have a backup system to power telephone tow‐
ers.

The City of Terrebonne has been in touch with us about this is‐
sue. I imagine that other cities are in the same situation. In stormy
or very windy weather, cell coverage drops because the cell towers
don't have a backup system. In the event of a cyber‑attack, I think
that this could ensure backup power while the situation is resolved.

We hope that our colleagues will support this amendment, which
could make a big difference to many people's lives.

Thank you.

[English]

The Chair: Are there any questions?
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Mr. Glen Motz: Could the officials explain to us or tell us how
practical this is? I understand the importance of it, but is this some‐
thing that's in the industry now? What is the impact of this com‐
pared to what is common practice?

Mr. Andre Arbour: Yes, considerations around backup power
are important in the industry currently. There will be different sys‐
tems of backup power at different parts of the network.

One thing that I would flag is that, while I understand the objec‐
tive of the text, it could have a risk of accidentally limiting the gov‐
ernment's authority, just because there are other parts of the
telecommunications network that require backup systems or backup
power. Backup power to fibre optic cables can be an issue, for in‐
stance.
● (1750)

Mr. Glen Motz: You're saying that by limiting it to towers, we
might create a problem.

Can we just say “telecommunications systems”?
Mr. Andre Arbour: Removing the reference to “power”, so that

it is backup systems more broadly, and making reference to
“telecommunications facilities”, as opposed to just “towers”, would
solve that issue.

The Chair: Ms. O'Connell, go ahead, please.
Ms. Jennifer O'Connell: Thank you.

On the same point, I think we all agree with the intention, but I'm
going to move a subamendment just to clarify the language, to re‐
quire that telecommunications service providers use “a backup sys‐
tem for telecommunications facilities”.

Again, the intention there is just to clean it up, so that it's not
limited to just “towers” and “power”. It's backup systems for
telecommunications facilities, so it would encompass everything.

The Chair: Shall the subamendment carry?

(Subamendment agreed to [See Minutes of Proceedings])

Shall BQ-4 as amended carry?

(Amendment as amended agreed to [See Minutes of Proceed‐
ings])

The Chair: We'll go to Mr. Gaheer on amendment G-4.4.
Mr. Iqwinder Gaheer: Thank you, Chair.

This amendment is in regard to concerns from civil liberties
groups that the bill could be used to target individuals. This makes
it clear that the bill deals with network security and it's not for in‐
tercepting communications.

I'll just read the language of it:
(2.1) For greater certainty, despite subsection (2), the Minister is not permitted to
order a telecommunications service provider to intercept a private communica‐
tion or a radio-based telephone communication, as those terms are defined in
section 183 of the Criminal Code.

The Chair: Is there any discussion?

Shall G-4.4 carry?

(Amendment agreed to)

The Chair: We are now on BQ-5.

If BQ-5 is adopted, CPC-8 cannot be moved due to a line con‐
flict.

Ms. Michaud.

[Translation]

Ms. Kristina Michaud: Thank you, Mr. Chair.

Amendment BQ-5 is a consequential amendment, a bit like
amendment BQ-1 was, which removed the word “including”.

This is a way to counterbalance ministerial power, a proposal
made by a number of organizations, some of which advocate for the
protection of civil liberties.

[English]

The Chair: Thank you, Ms. Michaud.

Mr. Shipley, go ahead, please.

Mr. Doug Shipley: We will be voting against this amendment
and also withdrawing our CPC-8, which is similar.

The Chair: Ms. O'Connell.

Ms. Jennifer O'Connell: I'll just quickly reiterate that I think we
agree with the intention, in the sense that we want to create some
oversight and accountability, but we worry that this language could
add unforeseen delays in the ability to act quickly. We are hopeful
that our amendment later—which is G-5.1, I think—will address
some of the ability to have that oversight and review, but in a na‐
tional security context.

We can't support this, given the timelines and delay, but we do
understand the intention.

● (1755)

[Translation]

Ms. Kristina Michaud: I apologize, Mr. Chair.

I thought it was a consequential amendment to remove the word
“including”, but rather it is a consequential amendment regarding
what I previously proposed—a review by the Federal Court.

Since we already voted against this before, I understand the gov‐
ernment's position.

[English]

The Chair: Is there any other discussion?

Shall BQ-5 carry?

(Amendment negatived [See Minutes of Proceedings])

Mr. Peter Julian: Mr. Chair, was it defeated?

The Chair: Yes.

Mr. Peter Julian: Okay.

Mr. Ron McKinnon: I have a point of order.
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The Chair: Mr. McKinnon.
Mr. Ron McKinnon: I'm not in the room, so I miss a lot of the

nuances of what's going on. It would be most helpful to me to fol‐
low along with the many papers I have here if you would recite
back the outcome of a vote on a particular amendment or suba‐
mendment.

The Chair: Thank you, Mr. McKinnon.

On G-5, we have Mr. Gaheer.
Mr. Iqwinder Gaheer: Thank you, Chair.

This is similar to G-2, which the committee already voted on and
accepted. G-2 looked at the non-exhaustive list of factors the GIC
should consider. G-5 is adding a non-exhaustive list of factors the
minister must consider prior to issuing an order. The list of factors
would include the financial impact on TSPs, the operational impact
on TSPs, the delivery of services to consumers, and anything else
the minister may deem relevant.

This was raised by civil liberties associations.
The Chair: Is there any other discussion?

Shall G-5 carry?

(Amendment agreed to [See Minutes of Proceedings])

The Chair: After this one, I'll suspend for 10-15 minutes, so ev‐
erybody can get a bite and use the washroom, if that's okay.

On NDP-6, we have Mr. Julian.
Mr. Peter Julian: Thank you very much, Mr. Chair.

This is similar to NDP-3. This would replace line 19 on page 4.
We've already had this discussion, and the coalition was very clear
about ensuring there is transparency around this legislation. One of
the ways to do that is to ensure the orders actually appear in the
Canada Gazette. This would oblige the minister to publish in the
Canada Gazette within 90 days of the day an order is made.

In the interest of transparency, I move NDP-6.
The Chair: Shall NDP-6 carry?

(Amendment agreed to [See Minutes of Proceedings])

The Chair: We're going to suspend for 15 minutes.
● (1755)

_____________________(Pause)_____________________

● (1815)

The Chair: I call the meeting back to order.

Mr. Kurek.
Mr. Damien Kurek: Thanks, Chair.

I appreciate this opportunity, and I'm glad we've been able to
have a productive meeting thus far. I would, however, like to take
just a brief few minutes to move the motion that I gave notice of
this past Friday.

I'll read the motion and move it here shortly, but I will simply
say, for the context of it, that one of the conversations that I, my
Conservative colleagues and, I would suggest, my colleagues from

other parties are having is in relation to the very live conversation
about the carbon tax.

The reason I am moving this motion today is that in about a
week and a half—12 or so days—there will be a 23% increase to
the Liberal-NDP carbon tax, which is driving up the cost of every‐
thing across our country. It's costing Canadians significantly, both
in terms of the tax they pay directly and in terms of the significant
impact the carbon tax has across the entire supply chain. From the
farmer who grows the food to the trucker who ships the food to ev‐
ery single person who does almost anything in the economy, every‐
one is impacted by the carbon tax.

What has been so frustrating—I heard this when I did a series of
town halls across my constituency and spoke to some folks across
the country, including some Canadians from constituencies that are
represented by members from other political parties—is that the
carbon tax is truly having a devastating impact on Canadians' abili‐
ty to make ends meet.

The specifics of the motion that I'm going to read into the record
here shortly, in relation to that 23%, talk about some of the addi‐
tional costs that Canadians ultimately pay. I think that's a key part
of the discussion, which we do not hear an acknowledgement of
from the government and those who support the carbon tax. One
specific cost associated with the carbon tax is the budgets of the
RCMP and other police forces across the country.

Canada is a cold country. It was snowing here in Ottawa today. I
know there's snow forecast in Alberta tonight and tomorrow. While
we will certainly enjoy and appreciate the moisture that snow
brings, those freezing temperatures require everything to be heated.
That includes the many local detachments, whether they be the
many RCMP detachments in the rural and remote communities I
represent, which the RCMP is working diligently to patrol, or those
of the Camrose Police Service, which is the only municipal police
force I have in my constituency, outside of bylaw enforcement. The
impacts of the carbon tax mean increased costs associated with the
ability of this essential service in our country to do its work.

That's not to mention that Canada is a big country. When it
comes to the RCMP's work of policing rural Alberta.... The French
acronym for the RCMP is GRC. Local Mounties have joked with
me that it's short for “gravel road cop”. The reason I bring that up is
that many Canadians see, and I'm sure many have experienced, the
police forces behind the wheel of their cruisers.

The impact of that tax is substantial when it comes to the costs
our police forces have to pay. It is tax revenue that goes to the gov‐
ernment, and it is not going to other public safety measures, espe‐
cially as crime and chaos seem to rule our streets. I have certainly
heard a lot about that over the last number of weeks back in my
constituency. There is also an unwillingness to acknowledge that
this ultimately has an impact on affordability for Canadians.
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● (1820)

I hope we can find support to get answers, which is the first part
of this motion, and ensure that Canadians know that their parlia‐
mentarians—I would hope from all parties, although I have my
doubts.... Let's ensure we get answers first. It is time to spike the
hike and axe the tax to bring home lower prices for everybody.

Mr. Chair, I will move the motion that I gave notice of on March
15, which has been distributed to committee members in both offi‐
cial languages. It reads as follows:

That given the April 1st Carbon Tax hike, the committee call on the Minister of
Public Safety and Minister of Environment to provide a report to the committee
in 30 days on the additional costs the carbon tax adds to the RCMP budgets and
police forces across the country, and to work with their provincial counterparts
to secure this information, and report to the house its recommendation to spike
the hike, and axe the tax.

I look forward to what I hope will be unanimous support for a
common-sense motion brought forward today from Canada's Con‐
servatives on this committee.

Thank you.
The Chair: Thank you, Mr. Kurek.

We'll go to Mr. McKinnon, who's online.
Mr. Ron McKinnon: Thank you, Mr. Chair.

I move that the debate do now adjourn.
The Chair: We'll have a recorded vote.

(Motion agreed to: yeas 7; nays 4)
Mr. Peter Julian: I have a point of order.
The Chair: We'll go to Mr. Julian, please.
Mr. Peter Julian: Thank you, Mr. Chair.

The Conservatives did agree to go through Bill C-26 without fili‐
bustering. I hope Mr. Kurek now has a copy of that memo because
we really need to get through this bill.

The Chair: Thank you, Mr. Julian.

We're moving right back into clause-by-clause.

We're on CPC-8.1.
● (1825)

Mr. Doug Shipley: We will be moving that amendment, which
was recommended by the Citizen Lab.

This amendment would require the minister to “prepare a report
stating the number of times that an order...prevailed over a decision
of the Commission made under this Act” and that it be tabled in
Parliament. Hopefully we have support for it.

The Chair: Ms. O'Connell.
Ms. Jennifer O'Connell: This is for officials, actually.

If this passes, I wonder if it would require the submission of a
report separate from one that's already proposed in NDP-7, BQ-6
and CPC-9. I'm wondering if it would make sense to not move for‐
ward on this and, with the future amendments on reporting, have
just one combined report.

Could you elaborate on or speak to whether you see having a
stand-alone report in addition to the others as an issue?

Mr. Andre Arbour: This speaks to a separate clause that notes
the possibility of an inconsistency between a government order and
a CRTC decision. For greater certainty, it removes some risk that
there would be confusion in the event of said inconsistency.

Certainly reporting—to the extent that this occurs—doesn't
present any operational challenges. Having it as a separate, stand-
alone report with some potentially different timelines—there's po‐
tentially a bit of ambiguity in the language here—doesn't present
any big challenges.

To the extent that it could be folded into one clearer annual re‐
porting requirement, that would be a bit cleaner.

Ms. Jennifer O'Connell: Again, our issue is not with the inten‐
tion. I'm not going to support this amendment because I think we
can take the intention and deal with it as one overall report, which
we have coming up in subsequent amendments.

Mr. Glen Motz: Which amendments?

Ms. Jennifer O'Connell: Well, there's NDP-7, which would be
next, and BQ-6 and CPC-9 also deal with reporting. It would be
cleaner to have one report to talk about when orders were issued or
“prevailed” over a CRTC decision.

Mr. Doug Shipley: Chair, if there's good intent on that, and see‐
ing that the other side wants to have this in, we will withdraw our
amendment and try to add it into the next one, NDP-7.

Ms. O'Connell, is that what you're suggesting?

Ms. Jennifer O'Connell: Yes.

Mr. Doug Shipley: We'll withdraw our amendment, then, and
roll it in.

The Chair: Is there unanimous consent to withdraw CPC-8.1?

Some hon. members: Agreed.

(Amendment withdrawn)

The Chair: Mr. Julian.

Mr. Peter Julian: You caught me at a bad time, Mr. Chair. Are
we moving on to NDP-7?

The Chair: We are, Mr. Julian.

Mr. Peter Julian: There is a recommendation from the coalition
in the coalition brief. You will find it on page 16. Just to remind
folks, it includes the Canadian Civil Liberties Association, Open‐
Media, the Ligue des droits et libertés, the Privacy and Access
Council of Canada and a number of other distinguished Canadians.



16 SECU-99 March 18, 2024

What they are looking for, as they proposed in their testimony, is
for reports to be filed pertaining to orders and regulations as a way
of ensuring complete transparency. The requirement is to file an an‐
nual report, and if the minister fails to file such a report, the minis‐
ter would be required to come before a parliamentary committee to
explain why that has not happened.

Those are the provisions. I won't read them out because they're
fairly lengthy, but I move the provisions of NDP-7.
● (1830)

The Chair: Ms. O'Connell, please.
Ms. Jennifer O'Connell: Because I just identified that we're

open to the language from the Conservatives' amendment, I won't
subamend yet. I'll let them introduce theirs.

I will say that we're comfortable with this. We just have concerns
with proposed paragraphs 15.21(2)(e) and (f). We'd prefer to re‐
place “the number” with “description of compliance”. Again, I will
do that, but in fairness to my colleagues, I will let them have a
chance to move their amendment.

Mr. Doug Shipley: What word did you want to change it to?
Ms. Jennifer O'Connell: If you go to proposed paragraph

15.21(2)(e) of the NDP amendment, it says “the number of
telecommunications service providers that partially complied with
an order”, and proposed paragraph 15.21(2)(f) is the same. It says,
“the number of telecommunications service providers that fully
complied with an order”. We would like to replace “the number”
with “description of compliance”.

Mr. Glen Motz: Replace paragraphs (e) and (f)....
Ms. Jennifer O'Connell: No. It's just in each one to replace “the

number” with “description of compliance”.
Mr. Doug Shipley: Are you okay with us chatting? We're not

going to do the subamendment yet, then.
Ms. Jennifer O'Connell: Yes, I haven't moved the subamend‐

ment yet.
Mr. Doug Shipley: We were looking to add a paragraph (h), Ms.

O'Connell, and it would basically be proposed subsection 15.2(6.1)
from CPC-8.1. We would move that as the subamendment, if that's
making any sense.

Mr. Glen Motz: That would be proposed subsection 15.21(3),
wouldn't it?

Mr. Doug Shipley: No, it would be paragraphs (f), (g) and (h).
Mr. Glen Motz: No. It's paragraphs (f) and (g) and proposed

subsection 15.21(3).
Mr. Doug Shipley: It could be.
Ms. Jennifer O'Connell: I understand what you're saying.
Mr. Doug Shipley: Do we want it as proposed subsection

15.21(3) or paragraph (h)? Are we just adding it as an extra para‐
graph?

Ms. Jennifer O'Connell: I'm just wondering, though, if that's
only dealing with the number of times an order was “made under”
and “prevailed over a decision” or if it's the number of times.... I
guess it's “or”.

Could we park this one and work on some language to get con‐
sistency in what you want to add? Then we can see if it still com‐
plies. That's unless everybody else wants to move forward. I think
it would make some sense for us to come together on this one.

Mr. Doug Shipley: I think there's some agreement that we want
to see something here. I agree; let's park this, if that's the will of the
committee. I agree with what my other colleague said. It would be
better if we go with our extra paragraph and make it subsection 3
by adding what's in CPC-8.1, but I'm also fine with parking it, Ms.
O'Connell.

The Chair: The easiest thing to do right now, I'm told, is to sus‐
pend for five minutes. We'll get this straightened out, because it
may affect some other parts.

Is that okay?

Mr. Doug Shipley: Do you understand what we're trying to do?

The Clerk: If you could put it in writing, that will help us.

Ms. Jennifer O'Connell: Let me just double-check.

Mr. Doug Shipley: We have it in writing.

The Chair: We'll suspend for at least five minutes.

● (1830)
_____________________(Pause)_____________________

● (1845)

The Chair: Let's reconvene, please.

Mr. Shipley, please, would you read the subamendment?

Mr. Doug Shipley: I do apologize. It took a bit longer, but some‐
times that's the way it goes. I think we have a good compromise
now.

We will add, as our subamendment, subsection (3), which will
state:

The report shall state the number of times that an order prevailed over a decision of
the Commission made under this Act during the previous fiscal year and must cause
the report to be tabled before each House of Parliament on any of the first 15 days on
which the House is sitting after the report is completed.

Mr. Glen Motz: What about paragraphs (e) and (f)?

Mr. Doug Shipley: Jennifer is doing those. They had to be done
separately.

The Chair: Are there two subamendments?

Ms. Jennifer O'Connell: Well, we'll vote on this and then do
ours.

The Chair: Shall we call for a vote? All in favour?

(Subamendment agreed to)

The Chair: We're going to move on to the second subamend‐
ment.

Ms. O'Connell, please go ahead.
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Ms. Jennifer O'Connell: We are just sorting out the French
translation. I think the law clerk can help with that. You wouldn't
want me to attempt that. I'd probably make it worse.

My subamendment, as I've stated, is for proposed paragraph
15.21(2)(e). I'll start with that one. It would change “number of” to
“description of compliance”. Then in proposed paragraph 15.21(2)
(f), very similarly, we would to replace “number of” with “descrip‐
tion of compliance”.
● (1850)

Mr. Glen Motz: One is “partial compliance”, is it not? Should
paragraph (e) not be “partial compliance”?

Ms. Jennifer O'Connell: No, because the first one, paragraph
(e)—

Mr. Glen Motz: Yes, never mind.
Ms. Jennifer O'Connell: It's just the two types of compliance.

We do have the French translation if there is a question.
The Chair: Let's call for a vote.

(Subamendment agreed to [See Minutes of Proceedings])
The Chair: We're back to NDP-7. Shall it carry as amended?

(Amendment as amended agreed to [See Minutes of Proceed‐
ings])

The Chair: We are now turning to CPC-9.
Mr. Doug Shipley: We will be moving that amendment.

CPC-9—
Mr. Glen Motz: No. It's the same as NDP-7. That's the one we

just finished.
Mr. Iqwinder Gaheer: We're on G-5.1.
Mr. Glen Motz: We're withdrawing that one because NDP-7 was

passed, and it's like BQ-6 and CPC-9.
Mr. Doug Shipley: Pardon me. We'll be withdrawing it.
The Chair: It's my fault.

We are now on G-5.1 with Mr. Gaheer.
Mr. Iqwinder Gaheer: Thank you, Chair.

This is just adding an NSICOP and NSIRA reporting require‐
ment. There's a security-cleared group of individuals here that will
be given transparency. It doesn't required that they act on the infor‐
mation, and therefore it doesn't interfere with their work either.

The Chair: Is there any further discussion?

Shall G-5.1 carry?

(Amendment agreed to [See Minutes of Proceedings])

The Chair: Next we have NDP-8. If NDP-8 is moved, CPC-10
cannot be moved, as they are identical.

Mr. Julian.
Mr. Peter Julian: Thank you, Mr. Chair.

This is going to be, I think, one of these key decision points to‐
day in the legislation.

What was clear from the testimony we heard from a number of
sources is that the cybersecurity protection act needs to be under
the Statutory Instruments Act. In terms of transparency and the
overall accountability of this legislation, there are a number of
amendments we are offering that basically ensure the Statutory In‐
struments Act does apply.

This has come up as a recommendation from numerous sources
in the testimony we heard. We have a number of amendments com‐
ing forward as we debate this bill. This is the first one. The Statuto‐
ry Instruments Act should apply, and it should be accessible for
regulations. The Standing Joint Committee for the Scrutiny of Reg‐
ulations is something that we believe is important. That is why
we're following up on the testimony we heard that clearly indicated
this is an important component for transparency.

I am moving NDP-8.

● (1855)

The Chair: Thank you.

Ms. O'Connell.

Ms. Jennifer O'Connell: We do have some concerns with this.
We think that adding the SIA becomes too broad and can add up to
18 months of regulatory processes. I want to make sure I'm clear
and that all committee members can directly understand what this
amendment would mean.

Here are my questions for the officials.

I'm curious about this amendment. If passed in the legislation
and 18 months are added to a regulatory process, what damage
could be done in that time frame and what harms to the network
could be done in that time frame?

My second question is, does this have impacts on our national se‐
curity and our relationships with other allies, like the U.S., with
whom we have an interconnected grid? It's not just telecommunica‐
tions, and that's what we have to remember.

Could the officials add some context to what harms, probably
unintended, could come from adding this amendment?

Mr. Andre Arbour: Having followed the testimony, I certainly
appreciate the sentiment behind the amendment. There are three
categories of practical considerations that would pose challenges
from an implementation standpoint.
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The first is that the overall structure of the SIA—and the associ‐
ated regulatory policy that goes with it—has challenges in a techno‐
logical space and in a national security space given the range of in‐
cidents that can arise, that can arise quickly or that can evolve over
time. In particular, more and more of our network is handled in
software. With 5G, for instance, a lot of key functions are handled
in a software patch-up that can move very quickly. There are inci‐
dents such as the SolarWinds incident I mentioned. This was a ven‐
dor that provided critical infrastructure subsystems to a range of
different sectors. They themselves were compromised, which had
spillovers all across different sectors.

The Colonial Pipeline incident with ransomware is another case.
This ransomware incident for an oil distribution pipeline had huge
impacts all across the eastern seaboard. Adding long stretches of
delay throughout that process has real, tangible issues from an im‐
plementation standpoint.

A second exacerbating factor is that the underlying legislation
we're dealing with is not subject to the SIA currently for the main
activities, so this would be quite a large departure from the way
regulation under the Telecommunications Act and the Radiocom‐
munication Act is currently done. That would have further com‐
pounding effects.

The third category of consideration here is that the structure of
the act was developed with the conception that the SIA would not
apply. There are certain structures within the act to address the lack
of the SIA applying. For instance, there are specific provisions
around publication in the Canada Gazette when dealing with confi‐
dential orders. There are parallel provisions in the SIA. If we're go‐
ing to have those parallel structures within this act elaborated upon
with some of the amendments this evening, then reimposing the
SIA will have some further parallel considerations.

I appreciate the intent behind it, but those are the practical con‐
siderations.

Ms. Jennifer O'Connell: Thank you.

Just following up on the two real-world examples you listed, as‐
suming that this legislation was in place and, with this amendment,
the SIA was required, what would that mean in those two exam‐
ples? You can choose one for the sake of committee discussion, but
it's potentially 18 months. Is that correct? What specifically would
this do in those real world examples? Is it just a time delay or are
there other regulatory processes that would essentially make this
legislation...? What's the point of it if, after 18 months, you're deal‐
ing with ransomware or a cyber-attack? At that point, I think this
becomes obsolete.
● (1900)

Mr. Andre Arbour: Certainly, there would be real world conse‐
quences that would make it hard to keep pace with the develop‐
ments of technology and the sector. That is one of the considera‐
tions in the current regulatory sphere we're dealing with, where the
SIA does not come into play in regulating under the telecom act
and the radiocom act.

This would have implications for urgent situations where we'd be
working around that, but also for important circumstances like deal‐
ing with high-risk vendor equipment, which does not necessarily

have an emergency context but does have real-world considerations
for dealing with our allies and coordinating continental telecommu‐
nications infrastructure.

Ms. Jennifer O'Connell: Okay, thank you.

The Chair: Go ahead, Mr. Motz.

Mr. Glen Motz: I'll pass. Thank you. I had my question an‐
swered.

The Chair: Thank you.

Go ahead, Mr. Shipley.

Mr. Doug Shipley: Thank you.

Just to maybe speed this up a little bit, we will not be able to sup‐
port this. We will be withdrawing our amendment, which is similar.

The Chair: Mr. Julian, do you have any further comments on
this?

Mr. Peter Julian: I would just urge the members of the commit‐
tee to pass this. This is something that came up repeatedly in testi‐
mony before the committee.

The Chair: Okay.

We'll now move to the vote.

Mr. Peter Julian: I would ask for a recorded vote.

The Chair: We'll have a recorded vote on the amendment.

(Amendment negatived: nays 10; yeas 1 [See Minutes of Pro‐
ceedings])

The Chair: We're now moving to BQ-7.

If BQ-7 is moved, CPC-11 cannot be moved, as they are identi‐
cal.

[Translation]

Ms. Kristina Michaud: Thank you, Mr. Chair.

Amendment BQ-7 concerns information retention periods.

During our study, representatives of organizations told us that the
bill should be amended to specify that information obtained from
telecommunications service providers or operators designated un‐
der the Critical Cyber Systems Protection Act, or CCSPA, will only
be retained for as long as necessary to make, amend or revoke an
order under section 15.1 or section 15.2 or a regulation under para‐
graph 15.8(1)(a) of the Telecommunications Act or section 20 of
the CCSPA, or to verify compliance with or prevent non-compli‐
ance with such an order or regulation.

Retention periods must be disclosed to telecommunications ser‐
vice providers from whom the minister has collected information.
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We also propose amending the text to order the government to
add provisions relating to retention periods and the deletion of data
in agreements or memoranda of understanding with foreign govern‐
ments or agencies. This adds a safeguard concerning organizations'
fears about the information collected and the retention period for
that information.

I hope my colleagues will vote in favour of the amendment.
[English]

The Chair: Thank you.

Mr. Shipley, go ahead, please, and then Ms. O'Connell.
● (1905)

Mr. Doug Shipley: Thank you.

We will not be supporting this. For transparency, we will be
withdrawing CPC-11 after, if necessary.

The Chair: Go ahead, Ms. O'Connell.
Ms. Jennifer O'Connell: Thank you, Chair.

We agree with the intention in terms of privacy and privacy
rights. We understand the concerns raised by witnesses. We just
think that, for clarity, although in essence the amendment itself is....
Again, we're okay with the intention, but we feel that the language
is a little unclear. We actually prefer G-6.1, which reiterates that the
Privacy Act would supersede the provisions in this bill to give that
level of assurance. We did hear that, that it was silent. We just think
it's clear and adds the certainty that this bill would have to comply
with the Privacy Act. We just think it's a cleaner way of achieving
the same things.

We won't support this language as is, but we understand and
agree with the intention. That's why we have G-6.1, which comes
up later.

The Chair: Shall BQ-7 carry?

(Amendment negatived [See Minutes of Proceedings])

The Chair: We are on BQ-8.

If BQ-8 is moved, CPC-12 cannot be moved, as they are identi‐
cal.
[Translation]

Ms. Kristina Michaud: Thank you, Mr. Chair.

Amendment BQ-8 is somewhat along the same lines. We simply
want to add definitions that may apply to subclause 2(1)(d)—the
definitions of the terms “de-identify” and “personal information”.

It's pretty straightforward. I know that this is a recommendation
of the coalition that Mr. Julian has been talking about since the be‐
ginning, which seeks to protect civil liberties.

That's what this amendment is about.
[English]

The Chair: Thank you.

Mr. Shipley, go ahead, please.

Mr. Doug Shipley: Very quickly, I want to let the Bloc know
that we will be supporting this amendment.

The Chair: Mr. Gaheer, go ahead.

Mr. Iqwinder Gaheer: I just have a subamendment. We'd like to
amend (d) and replace “or” with “and” for greater clarity, so it will
be “personal information and de-identified information”.

Mr. Doug Shipley: Okay, now we're not going to support it.

Some hon. members: Oh, oh!

The Chair: Is there any further discussion on the subamend‐
ment?

(Subamendment agreed to)

(Amendment as amended agreed to [See Minutes of Proceed‐
ings])

The Chair: We are on CPC-12.1.

Mr. Doug Shipley: Thank you.

We will be moving CPC-12.1. This amendment would ensure
that information collected would be treated as confidential and
would be disclosed only if doing so was necessary to secure the
Canadian telecommunications system.

The Chair: Is there any discussion?

Ms. O'Connell, go ahead.

Ms. Jennifer O'Connell: I think our concerns with this one
were that there's a timing issue in that it would require a court order
to be sought prior to the release of the information.

Maybe I'll turn to the officials to see if I'm understanding this
correctly. Do you see this amendment as adding a requirement
through a court order that would cause additional delay?

Mr. Andre Arbour: Yes. In certain circumstances where we
would be dealing with an emergency situation, that could include,
in the process of making the order, divulging certain information
that has been designated confidential by a telecommunications ser‐
vice provider. This amendment would mean that a court order
would be required before that information could be disclosed.

I would flag that the information could be disclosed only if doing
so would protect the Canadian telecommunications system, so it
would be possible only in certain very limited circumstances.

Thank you.
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● (1910)

Ms. Jennifer O'Connell: Can I just hone in on that a little bit?
Are you saying that other provisions within the act clarify when
that disclosure could be made? Is that right? That's why, with this
piece to make a disclosure, you would have to seek a court order,
which, if you were disclosing the information, would be a pretty
big threshold, I would think. It would probably be under an emer‐
gency type of situation, and this would delay that.

Am I understanding your rationale there?
Mr. Andre Arbour: Yes. That is correct.

The possibility for disclosing confidential information is quite
narrowly constrained, but the circumstances in which that would be
an issue would involve protecting the Canadian telecommunica‐
tions system, and there would be an added requirement to go to
court first.

Ms. Jennifer O'Connell: Okay. Thank you.

I understand the intention. I just think the issue around disclosure
of information is covered in other sections in which that would be
appropriate, and adding a delay in terms of getting a court order
raises concerns, given that what we would potentially be dealing
with would be cyber-attacks. I think everyone understands the
speed with which we need to address those.

I therefore can't support this as it is, just given that delay. How‐
ever, I understand the intention.

The Chair: Thank you.

We'll go to Mr. Shipley, please.
Mr. Doug Shipley: Thank you.

Obviously, we want to make sure things are expediently dealt
with. I'm just curious, though. I know this is a tough one to give
you as a question to answer. With regard to obtaining a court order
if necessary, can you give me a timeline on an instance like this that
would be pertinent? How long would that take? Is there any idea?

Mr. Andre Arbour: As you may have surmised in your ques‐
tion, it can be very context-specific. However, another reason why
it can be challenging to answer is that it can depend on what the
court is dealing with and on broader, contextual factors. It could
add days or weeks, depending on the context.

Mr. Doug Shipley: All right, thank you.

I know that my friend Mr. Motz has a strong, long-time law
background. I'm going to see what he has to say about this. It's not
a legal background, but—

Mr. Glen Motz: I'm more practical in my application of the law.
That's what it is.

Mr. Doug Shipley: “Practical” is a good word.
Mr. Glen Motz: I'm not theoretical like the lawyers.

This is proposed subsection 15.5(3). It's talking about exceptions.
(3) Information that is designated as confidential my be disclosed, or be permit‐
ted to be disclosed, if
(a) the disclosure is authorized or required by law;
(b) the person who designated the information as confidential consents to its dis‐
closure; or

(c) the disclosure is necessary, in the Minister’s opinion, to secure the Canadian
telecommunications system, including against the threat of interference, manipu‐
lation or disruption.

What we're doing is replacing (c) with the following:
(c) the disclosure is authorized by an order made under subsection (4).

We're changing proposed paragraph 15.5(3)(c). Unless our num‐
bers are wrong, we're not adding this as a (d). We're replacing pro‐
posed paragraph 15.5(3)(c) with this. Is that correct? That's how I
understand it.

I don't know where the caution would be, because this is in the
event that a disclosure is going to be happening anyway, and we are
saying, here are the reasons why disclosure can occur: one, two and
three. Is that right? We're not saying that you have to go to court to
get an order. Surely the government is not going to order disclo‐
sure. The government is going to be ordered to provide the disclo‐
sure. Your argument would make sense to me, Mr. Arbour, if we
were talking about an active something that has to be disclosed, but
we're talking about something that's disclosed after the fact, poten‐
tially. By adding this particular line, we are saying that a court has
already made the decision that this order.... It has already been au‐
thorized to be disclosed.

Unless I'm missing something, I think we're conflating two dif‐
ferent issues here, to some degree. What's your take on that?

● (1915)

Mr. Andre Arbour: I appreciate the intent behind the considera‐
tion of my understanding there. Because the text of the amendment
replaces “is necessary...to secure the Canadian telecommunications
system” with only “is authorized by an order” and then sets out that
the order is granted by an “application by the Minister” to the Fed‐
eral Court, that sets the gating factor there.

Proposed paragraphs 15.5(3)(a) and 15.5(3)(b) would give us
some alternative mechanisms, but they're pretty limited. We'd es‐
sentially be relying on the telecom operator we collected the infor‐
mation from to consent to its disclosure.

Mr. Glen Motz: Yes, that's fair enough.

Thank you.

The Chair: There is no further discussion.

We'll go to a vote.

Mr. Damien Kurek: I request a recorded vote.

The Chair: Thank you, Mr. Kurek.

(Amendment negatived: nays 7; yeas 4 [See Minutes of Proceed‐
ings])

The Chair: CPC-12.1 is defeated.

We're on G-6.

Mr. Gaheer.

Mr. Iqwinder Gaheer: Thank you, Chair.
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This amendment specifies that when confidential information is
shared between parties under proposed section 15.6, that informa‐
tion must continue to be treated as confidential. Under proposed
section 15.6, information, including confidential information, can
be shared between certain parties, including the Minister of Innova‐
tion, Science and Industry, the Minister of Public Safety and the
Minister of National Defence, for example.

Thank you.

(Amendment agreed to [See Minutes of Proceedings])
The Chair: CPC-13 is withdrawn. CPC-14 is withdrawn.

We're on BQ-9. I note that if BQ-9 is moved, CPC-15 cannot be
moved as it is identical.
[Translation]

Ms. Kristina Michaud: Thank you, Mr. Chair.

Amendment BQ-9 is pretty straightforward. It seeks to add, after
line 29 on page 7, the following:

(3) If an exchange of information occurs under an agreement or arrangement
with the government of a foreign state or with an international organization es‐
tablished by the governments of foreign states, the Minister must, without delay,
notify the person to whom the information relates of the disclosure and of the
state or organization that received it.

This amendment was requested by organizations that appeared
before the committee and is simply intended to add protection for
personal information or other information that is disclosed by the
government.
● (1920)

[English]
The Chair: Is there any discussion?

Ms. O'Connell.
Ms. Jennifer O'Connell: We feel that this amendment is unnec‐

essary, given the other protections, like those in proposed section
15.7. The sharing of confidential information to many
groups...there are already restrictions on that. How any non-confi‐
dential information can be disclosed.... Again, it's already ad‐
dressed. Proposed subsection 15.5(3) only allows for the disclosure
of confidential information in very limited circumstances.

We don't disagree with the intent. We just think it's redundant be‐
cause it's already addressed in terms of how information can be
shared.

Earlier, we dealt with adding clearer language to the Privacy Act
provisions, and then anything around confidential information....
That confidentiality, which is what we just passed in the previous
amendment, G-6, carries with it those limited circumstances, even
when the information is shared.

We just feel it's not a necessary provision and it's already ad‐
dressed in those other sections.

The Chair: Thank you.

Mr. Kurek.
Mr. Damien Kurek: Thanks very much, Chair.

My other committee is the access to information, privacy and
ethics committee. While it notably prosecutes Liberal scandals, it
also does a lot with privacy.

I would ask the officials if they could weigh in. I appreciate Ms.
O'Connell's statement about it not being necessary, but I would ask
if the officials could weigh in on the specific application of the pri‐
vacy-related sphere in this and whether the amendments would
make a notable difference compared to what is currently listed in
the act versus what is in Bill C-26, as well as its applications of the
myriad privacy rules that overlap here.

Mr. Andre Arbour: Perhaps I'll start with the protections that
exist, and then explain what this amendment would do over and
above that.

There are already restrictions in the text on the ability to share
confidential information, which would include personal informa‐
tion. Proposed subsection 15.7(1) has a prohibition on sharing in‐
formation designated as confidential. Furthermore, proposed sub‐
section 15.7(2) states that even sharing non-confidential informa‐
tion cannot be done if it is used for a purpose that would be penal.
We've had some amendments today to further clarify the designa‐
tion of personal information as confidential and the application of
the Privacy Act.

What this amendment would do is specify that sharing any of the
collected information with another party has a notification require‐
ment that goes with it. It doesn't prohibit the sharing. It says we
need to notify the parties. Given that personal information would
already be restricted from being shared to begin with, we would be
talking about notifying the telecom operators each time we share
non-sensitive information with an ally. Essentially, we collect a
range of information, such as the number of cyber-incidents over
the past year and the causes of those incidents. Were we to share
that information with an ally, we would then have to notify each of
the telcos.

On the one hand, protections regarding personal information ex‐
ist. On the other hand, it creates the unusual circumstance where we
would be notifying the telecom community of international rela‐
tions discussions.

Mr. Damien Kurek: I'll just follow up on that.

I know there are often exceptions for national security and what‐
not. How can Canadians trust that, when an exception is laid out in
Bill C-26...? This is larger than the conversation about this current
proposed section. The minister is given discretion quite often to en‐
sure they can use information if it's related to national security, etc.
How can Canadians trust that the right balance is struck? This is a
bigger conversation, but I think it will help speed up some of the
forthcoming amendments.
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Could you outline the processes in place to ensure that privacy is
in fact protected and that, when an exemption is laid out in legisla‐
tion, it's not opening it up for abuse?
● (1925)

Mr. Andre Arbour: First, I'll start with the scope of the infor‐
mation that can be collected. It can only be collected if it's related
to an order to protect the Canadian telecommunications system—to
inform the development of an order, or to enforce or promote com‐
pliance with an order. Off the bat, the information of concern is not
personal information. It is the corporate information of the telecom
operators that own and operate the telecom networks we're dealing
with. Personal information—web-browsing behaviour and what
have you—is not germane to that. We cannot collect information
that is out of the scope of the existing text.

The amendments that were passed just now further make that
clear in the provisions for designating confidentiality. There are a
number of factors that allow for what information can be designat‐
ed as confidential. They make it clearer that personal and de-identi‐
fied information as captured is there, along with making it clear that
the Privacy Act applies.

Finally, under proposed section 15.7, there are two provisions
that state that any information designated as confidential—for in‐
stance, personal information—cannot be disclosed internationally
within this scope. At a few different steps—in terms of what infor‐
mation can be collected at the outset, or if, by some chance, person‐
al information was provided by accident—the limitations on what
we could do with that information set out a regime that does not in‐
volve ministerial discretion.

Mr. Damien Kurek: Thank you.
The Chair: We have Ms. Michaud, please.

[Translation]
Ms. Kristina Michaud: I just wanted to ask the same questions

that Mr. Kurek asked.

Thank you.
[English]

The Chair: Thank you.

We have Mr. Motz, please.
Mr. Glen Motz: He has answered my question as well. Thank

you.
The Chair: Okay.

Is there any other discussion?

Seeing none, shall BQ-9 carry?

(Amendment negatived [See Minutes of Proceedings])

The Chair: We're on G-6.1, please.
Mr. Iqwinder Gaheer: Thank you, Chair.

This one just adds clarity that the Privacy Act will supersede pro‐
visions in the bill.

(Amendment agreed to [See Minutes of Proceedings])
The Chair: We have CPC-15.1.

Mr. Doug Shipley: Thank you, Chair.

This amendment will require the minister to prepare a report stat‐
ing the number of times that an order prevailed over a decision of
the CRTC made under this act and to table it in Parliament.

The Chair: We have Ms. O'Connell, please.

Ms. Jennifer O'Connell: Our concerns with this were, again,
that it be contained within the annual report, not a separate report.
As long as we can use that language from earlier, we're fine. Can
we just get clarity whether that is the case?

Mr. Doug Shipley: I wish it were that simple. We found out
there was a little glitch in that one earlier.

Maybe the chair and the clerk will help us a little on that. Can we
roll that into part of what we were talking about and try to come
back to it next time?

The Chair: We're going to suspend for a couple of minutes.

● (1925)
_____________________(Pause)_____________________

● (1930)

The Chair: Can we reconvene, please?

We have Mr. Shipley.

Mr. Doug Shipley: I would just ask for unanimous consent to
withdraw the last motion that we put on the floor.

The Chair: Do we have unanimous consent to withdraw
CPC-15.1?

Some hon. members: Agreed.

(Amendment withdrawn)

The Chair: Thank you.

Next, we have G-6.2. If G-6.2 is adopted, G-6.3 becomes moot.

Ms. O'Connell.

Ms. Jennifer O'Connell: Thank you.
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This carries on the earlier discussion about just creating a simpler
annual reporting amendment. It encompasses, I think, some of what
the Conservatives were trying to do in the last amendment, in terms
of saying that the report must include the number of orders that
were made in the fiscal year, including timelines of 15 days. We
think that just captures some of what they were trying to achieve,
notwithstanding that I understand the Conservatives want to come
back with another amendment later, just to clean up some other lan‐
guage.

The Chair: Is there anyone else?
Mr. Doug Shipley: Maybe we can just roll things together. It

would save us a lot of time.
Ms. Jennifer O'Connell: Are you suggesting that the only thing

missing would be the one from the last amendment about any regu‐
lation that prevails over such a CRTC decision? Am I understand‐
ing correctly that that was the sticking point you wanted included?
● (1935)

Mr. Doug Shipley: Yes, it would be included in that report.

Does that cover it all?
Ms. Jennifer O'Connell: Do you want to put some of that lan‐

guage into this one?
Mr. Doug Shipley: Sure, I can move a subamendment.
The Chair: We're at G-6.2.

Are we making a subamendment?
Mr. Doug Shipley: Yes.
The Chair: Can we suspend for two minutes and get it in writing

from you, Mr. Shipley?
Mr. Doug Shipley: All right.
The Chair: Thank you.

● (1935)
_____________________(Pause)_____________________

● (1935)

The Chair: We'll reconvene.

Mr. Shipley, please, could you read the subamendment?
Mr. Doug Shipley: The subamendment would just add, after

how many orders were issued, “and the number of times an order
prevailed over a decision the CRTC made under this act”.

The Chair: Is there any further discussion on the subamend‐
ment?

Mr. Peter Julian: Can you say it one more time?
Mr. Doug Shipley: It would be adding, at the end of G-6.2 on

how many orders were issued, “and the number of times an order
prevailed over a decision the CRTC made under this act.” That's the
only part we're adding—that one sentence—into the current report.

(Subamendment agreed to)

(Amendment as amended agreed to [See Minutes of Proceed‐
ings])
● (1940)

The Chair: We're on NDP-9.

If NDP-9 is moved, CPC-16 cannot be moved, as they are identi‐
cal.

Mr. Julian.

Mr. Peter Julian: Thank you, Mr. Chair.

This is another key decision point, and it's what we've repeatedly
heard is the best route forward to improve Bill C-26. We heard
from members of the coalition, and I'll remind you that the organi‐
zations involved include the Privacy and Access Council of
Canada, OpenMedia, the National Council of Canadian Muslims,
the Ligue des droits et libertés, the International Civil Liberties
Monitoring Group and the Canadian Civil Liberties Association.
All of them have said that an important component for ensuring
that the public interest is protected is a provision for special advo‐
cates.

What this would do is add, after line 13 on page 8, the following:

(a.1) the judge must appoint a person from a list established by the Minister to
act as a special advocate in the proceeding after hearing representations from the
applicant and the Minister and after giving particular consideration and weight
to the preferences of the applicant;

It would also add, after line 28 on page 8, the following:

(c.1) on the request of the Minister, the judge may exempt the Minister from the
obligation to provide the special advocate with a copy of information if the
judge is satisfied that the information does not enable the applicant to be reason‐
ably informed of the case made by the Minister;

I won't read all of the amendment. I know that my colleagues
around the table have had a chance to thoroughly review NDP-9,
but the reality is that special advocates are top secret, security-
cleared private practice lawyers, independent of government. We've
already seen special advocates protecting the interests, for example,
of permanent residents or foreign nationals subject to a security
clearance certificate or other proceedings under the Immigration
and Refugee Protection Act.

Currently, there is a list of special advocates who are cleared to
defend individuals in matters like this, with the Immigration and
Refugee Protection Act. There are apparently 10 special advocates
available.

This is clear testimony we heard from numerous witnesses
among the coalition members I mentioned. They are some of
Canada's most reputable groups, and there is no doubt that having
in place a special advocate would improve the legislation, so I want
to move NDP-9.

The Chair: Thank you, Mr. Julian.
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We have a ruling, and I'm going to read it out, as the chair.

The amendment seeks to authorize a judge to appoint a person
from a list established by the minister to act as a special advocate in
the proceeding, creating a new and distinct spending to be drawn
from the treasury.

As House of Commons Procedure and Practice, third edition,
states on page 772:

Since an amendment may not infringe upon the financial initiative of the Crown,
it is inadmissible if it imposes a charge on the public treasury, or if it extends the
objects or purposes or relaxes the conditions and qualifications specified in the
royal recommendation.

In the opinion of the chair, and for the above-mentioned reason,
the appointment of a special advocate imposes a charge on the pub‐
lic treasury. Therefore, I rule the amendment inadmissible.

Mr. Peter Julian: Mr. Chair, I have a lot of respect for you, but I
am going to present a couple of pieces of information that I believe
are relevant, and then I will be asking the committee whether or not
they agree with your ruling.

First off, in the past, Speakers—and I am thinking of 2003 and
Speaker Milliken—have found that a royal recommendation was
not required because a bill did not immediately require the expendi‐
ture of public funds. In 2010, Speaker Milliken also found that Bill
C-300 did not require a royal recommendation, as the bill provided
only a requirement to undertake such a program but did not stipu‐
late how the government should execute the program.

I think it's fair to say that special advocates exist already, and
we're not talking about an additional charge to the public treasury.
The reality is that the government could choose to make a recom‐
mendation, but it's fair to say that the jurisprudence on this in
Speaker Milliken's repeated rulings, in both 2003 and 2010, indi‐
cate to this committee that, given the special advocate program is
already in place, there isn't an additional charge to the public trea‐
sury.

On that basis, I would challenge your ruling, with deep respect
for the work you do and the slow cadence that you've brought to
our clause-by-clause deliberations.
● (1945)

The Chair: I'll call for a vote.
Mr. Doug Shipley: We're a little confused. Can we confirm how

this vote works?
The Chair: Shall the decision of the chair be sustained?

(Ruling of the chair sustained: yeas 7; nays 4)
The Chair: Shall clause 2 carry as amended?

(Clause 2 as amended agreed to)

(Clauses 3 to 6 inclusive agreed to on division)

(On clause 7)

The Chair: We'll go to BQ-10 with Madame Michaud.
[Translation]

Ms. Kristina Michaud: Thank you, Mr. Chair.

We have had a number of discussions on this issue with telecom‐
munications companies, which expressed their concerns, and right‐
ly so, about the provisions dealing with administrative monetary
penalties and violations, including continuing violations. I will read
section 72.131 on violations proposed in the bill:

72.131 Every contravention of a provision of an order made under section 15.1
or 15.2 or a regulation made under paragraph 15.8(1)(a) constitutes a viola‐
tion and the person who commits the violation is liable to an administrative
monetary penalty of an amount

(a) in the case of an individual, not exceeding $25,000 and, for a subsequent
contravention, not exceeding $50,000; or

(b) in any other case, not exceeding $10,000,000 and, for a subsequent con‐
travention, not exceeding $15,000,000.

The bill also proposes the creation of a section on continuing vi‐
olations:

72.132 A violation that is continued on more than one day constitutes a separate
violation in respect of each day during which it is continued.

The purpose of our amendment is to delete those lines—lines 24
to 26—because such penalties of $10 million or $15 million, which
is already enormous for large companies, are devastating for a
small business. The Canadian Chamber of Commerce has also rec‐
ommended that this section be removed because presumably, in the
aftermath of the violation, businesses are trying to solve the prob‐
lem. It is not in bad faith that someone would be in continuing vio‐
lation of the act.

Our reasoning is as follows. The section states that a continuing
or prolonged violation of the act can be punishable by additional
daily fines. As non-compliance is often related to systemic issues
that are not resolved quickly or in a day, a single continuing viola‐
tion of the act could result in substantial and repeated administra‐
tive monetary penalties. Such severe penalties could lead to
widespread outages of telephone, Internet and mobile phone ser‐
vices owing to a lack of time to properly develop and test fixes,
which may introduce unintended technical vulnerabilities. Remov‐
ing section 72.132 would allow for separate violations to be recog‐
nized without reducing the government's ability to impose fines for
continuing violations.

I hope my colleagues will vote in favour of this amendment.

● (1950)

[English]

The Chair: Is there any discussion?

Go ahead, Ms. O'Connell.

Ms. Jennifer O'Connell: Again, we understand that the inten‐
tion is not to bring undue harm to, say, smaller companies or enter‐
prises that may be subject to this. I think, though, we are concerned
that for the big players in this space, if a fine, for example, were too
small, it would not really be an incentive to comply. It would be the
cost of doing business to move forward and pay the fine.
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To the officials, do you see provisions in the bill to accomplish
what Madame Michaud is concerned about—making sure that
penalties are not overly harmful to smaller-sized businesses?

Mr. Andre Arbour: Indeed, proposed subsection 72.133(1) sets
out the set of factors that must be taken into consideration when de‐
termining the amount of the penalty. It includes the nature and
scope of the violation and any past history, but also, importantly,
the person's ability to pay the penalty.

Furthermore, proposed subsection 72.133(2) states that the pur‐
pose of the penalty is to “promote compliance”, not to punish. This
is parallel to existing administrative monetary penalties and sets out
constraints such that any penalty must be reasonable when taking
into consideration these factors. We'll also be taking up the issue of
due diligence subsequently.

Just to build on that, in this circumstance, it is the larger carriers
that have revenues north of $15 billion per year. The maximum size
of the penalty is geared toward the largest players. Otherwise, if it
costs $20 million to replace some equipment and the maximum
penalty is $10 million, maybe they will just pay it. However, these
protections have been geared such that, when taking into considera‐
tion the interests of small business, they are not unreasonable and
not out of the scope of the person's ability to pay.

Ms. Jennifer O'Connell: Thanks.

That being said, I think the concerns around protecting smaller
businesses are built into the reasonableness and ability to pay. Al‐
though I agree with this, I think it's covered in other sections. I
wouldn't want the unintended consequence of trying to protect the
smaller players in this space to be that the bigger players, such as in
the example just provided, are allowed to do nothing because a fine
is cheaper.

I can't support it in that sense, but I feel confident that the protec‐
tions are there in other sections.
● (1955)

The Chair: Thank you.

Go ahead, Madame Michaud.

[Translation]
Ms. Kristina Michaud: Thank you very much for that.

If we are taking the trouble to establish criteria to determine the
amount of a penalty, why bother mentioning the maximum
amounts? However, you said that the maximum amounts were re‐
lated to larger companies' ability to pay.

Is it common to set a maximum amount in legislation to indicate
what the penalty could be? Does that have to be done? I think it
frightens smaller companies. Later on, we understand that it can be
adjusted based on many criteria.

Mr. Andre Arbour: Mr. Chair, I thank the member for her ques‐
tion.

In a bill like this, it is perfectly normal to indicate a maximum
amount. This is an important principle in order to avoid the risk of
having a very large amount.

In a sector with a wide variety of service provider sizes, there are
very large players, with revenues in the billions of dollars, and hun‐
dreds of very small service providers. It's perfectly normal to have
a high maximum amount to be able to impose an appropriate penal‐
ty on large players, but there are criteria to protect small service
providers' interests.

Ms. Kristina Michaud: Thank you.

[English]

The Chair: Mr. Motz, go ahead, please.

Mr. Doug Shipley: He changed his mind.

Mr. Glen Motz: I had my questions answered again. These offi‐
cials are just so officious today. It's amazing. Thank you.

The Chair: Madame Michaud.

[Translation]

Ms. Kristina Michaud: I request a recorded vote on this amend‐
ment.

[English]

The Chair: We'll do a recorded vote.

(Amendment negatived: nays 10; yeas 1 [See Minutes of Pro‐
ceedings])

The Chair: We're on CPC-17.

Mr. Doug Shipley: We will be moving this amendment.

It would require the government to consider whether a telecom
“exercised due diligence to prevent the violation” when determin‐
ing an administrative monetary penalty.

I think what we're looking for is pretty self-explanatory.

The Chair: Ms. O'Connell.

Ms. Jennifer O'Connell: We think we have an easier solution.

BQ-11 also deals with due diligence. We won't support CPC-17
or BQ-11 because we think it's cleaner not to support clause 10. I
can get to that when we get there, but this would have the effect of
allowing due diligence in a proceeding for a violation.

We think deleting the clause is easier than amending.

● (2000)

Mr. Glen Motz: Do you mean the entire clause, all the viola‐
tions?

Ms. Jennifer O'Connell: I can read it out, but we're just not
there yet.

Mr. Glen Motz: Which government amendment are you talking
about?

Ms. Jennifer O'Connell: Just to clarify, it's CPC-18 in clause
10. Do you want me to go there or just wait until we get there?
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Basically, the amendments being proposed right now all deal
with due diligence. We think we have a cleaner way of dealing with
it.

I don't know if you want to park those and deal with clause 10 to
make sure everyone is comfortable. I don't know what the process
would be. We're not supporting these amendments because we
think we have a cleaner way of addressing the same issue.

Mr. Doug Shipley: I'm fine with parking it.

Can we park this?
The Chair: Madame Michaud.

[Translation]
Ms. Kristina Michaud: Before we vote on amendments CPC-17

or BQ-11, the intent of which is the same, I want to make sure I un‐
derstand the government's intention with respect to clause 10.

Clause 10 of the bill deals with defences. It reads as follows:
Subsection 72.15(1) of the Act is replaced by the following:
Defence
72. 15 (1) It is a defence for a person in a proceeding in relation to a violation,
other than a violation under section 72.131, to establish that the person exercised
due diligence to prevent the violation.

I'm not sure I understand what the deletion would do for the peo‐
ple who want to defend themselves. I would like Ms. O'Connell to
explain the intent of this amendment. That would help us under‐
stand everything.
[English]

Ms. Jennifer O'Connell: I think it would be simple to let offi‐
cials explain the rationale of why deleting the clause would have
the effect of what I think everyone is in agreement with.

Mr. Andre Arbour: The Telecommunications Act, as drafted
currently, has a due diligence defence that applies broadly across
the course of the act. Clause 10 of Bill C-26 would insert an excep‐
tion that would essentially have it so that orders under Bill C-26
would not be subject to due diligence.

Rather than add amendments to insert due diligence back in, sim‐
ply removing the exception in clause 10 would ensure that the due
diligence defence that already exists in the telecom act would apply
writ large. Just from a drafting standpoint, it avoids an exception
and then a reinsertion of new language.

Ms. Jennifer O'Connell: We're on CPC-17, and I think BQ-11
also deals with it, so if we could park those two, then, when we get
to clause 10, we can do what is being proposed. I think it might ad‐
dress everything, and, if not, if committee members are not happy
with that justification, we can go back to CPC-17 and BQ-11.

The Chair: Mr. Kurek, I apologize for missing you twice.

Go ahead.
Mr. Damien Kurek: Oh, heavens, we don't want to do that

again.

Thanks, Chair.

I will just ask something of the legislative clerks, who often don't
get the thanks they deserve in helping us navigate some of this
stuff.

I know we often hear about line conflicts in sequential order, so
if we were to park these and find agreement on what's being pro‐
posed, because I think everything has been talked about on the
record.... Would the legislative clerks be able to outline whether
that would essentially deal with these in sequential order and ad‐
dress the line conflict issue? If I'm correctly interpreting what's
happening, by my reading of some of the amendments, that would
allow us to process this efficiently while not missing out on what I
think we're trying to accomplish with our amendment.

The Clerk: We'll stand clause 7 and put it at the end—the whole
clause, not just the amendments. CPC-17 and BQ-11 will be post‐
poned, to be dealt with at the end.

● (2005)

Mr. Damien Kurek: Okay.

The Chair: Do we have unanimous consent, then, to park clause
7?

Some hon. members: Agreed.

(Clause 7 allowed to stand)

The Chair: We'll carry on with clause 8.

Shall it carry?

(Clause 8 agreed to)

(Clause 9 agreed to)

(On clause 10)

The Chair: Next is CPC-18.

Mr. Doug Shipley: I'll move this amendment.

This is very similar. Can we park this one too?

Ms. Jennifer O'Connell: Mr. Chair, I would suggest that we
have the debate about....

If you withdraw CPC-18, we can have the debate on clause 10 to
essentially delete clause 10. It would essentially do the same thing
but more cleanly.

Mr. Doug Shipley: I got a thumbs-up. We will withdraw it.

Ms. Jennifer O'Connell: Okay, so may I speak to clause 10?

Mr. Damien Kurek: Are we parking or withdrawing CPC-18?

Mr. Doug Shipley: We withdrew it.

The Chair: Shall clause 10 carry?

Ms. Jennifer O'Connell: No, wait. We want to amend it.

The Chair: Okay. I'm sorry.
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Ms. Jennifer O'Connell: Before I get into this, I just want to
make sure with officials that I understand it correctly so I can move
the correct amendment.

Essentially, as Mr. Arbour just stated, clause 10 creates an excep‐
tion in the Telecommunications Act. What we are doing is just re‐
moving the wording that creates that exception, which in turn
would allow for due diligence.

This amendment proposes the addition of “other than”.... Hold
on. Let me just make sure that I have the right text here.

I'm sorry. Mr. Arbour, I want to remove “other than a violation
under section 72.131”. Is that the exception that you feel would al‐
low for due diligence if deleted?

Mr. Andre Arbour: If it's the committee's intent to ensure that
due diligence applies, clause 10 is not needed at all.

Ms. Jennifer O'Connell: Thank you.

It's the entire clause, then. I propose that we vote against clause
10, which would remove the exemption that takes away the ability
for due diligence. I just want to make sure that we're doing it as
cleanly as possible.

The Chair: Shall clause 10 carry?

(Clause 10 negatived)

(On clause 7)

The Chair: We're going back to clause 7.
Mr. Doug Shipley: We'll withdraw CPC-17.

● (2010)

The Chair: Thank you.

CPC-17 is withdrawn, and BQ-11 is withdrawn.

Shall clause 7 carry?

(Clause 7 agreed to on division)

The Chair: Clauses 8 and 9 were carried.

Shall clause 11 carry?

(Clause 11 agreed to on division)
Ms. Jennifer O'Connell: This is the end of part 1, I believe, so

it would be a good time to break.
Mr. Doug Shipley: Bang that gavel, Chair.
The Chair: Okay. The meeting is adjourned.
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