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● (1710)

[Translation]
The Chair (Mr. Joël Lightbound (Louis-Hébert, Lib.)): I call

this meeting to order.

Good Wednesday afternoon to you all, colleagues.

Welcome to meeting number 124 of the House of Commons
Standing Committee on Industry and Technology.

Today’s meeting is taking place in a hybrid format. Pursuant to
the Standing Orders and the order of reference of Monday,
April 24, 2023, the committee is resuming consideration of
Bill C-27, Digital Charter Implementation Act, 2022. Today we
will continue clause-by-clause consideration of the bill.

Before we begin, I would like to remind all members and other
meeting participants in the room of the following important preven‐
tive measures.

To prevent disruptive and potentially harmful audio feedback in‐
cidents that can cause injuries, all in-person participants are re‐
minded to keep their earpieces away from all microphones at all
times. As indicated in the communiqué from the Speaker to all
members on April 29, the following measures have been taken to
help prevent audio feedback incidents. All earpieces have been re‐
placed by a model which greatly reduces the probability of audio
feedback. By default, all unused earpieces will be unplugged at the
start of a meeting. When you are not using your earpiece, please
place it face down on the middle of the sticker for this purpose that
you will find on the table, as indicated. Please consult the cards on
the table for guidelines to prevent audio feedback incidents. As you
can see, the room layout has been adjusted to prevent this type of
incident. These measures are in place so that we can conduct our
business without interruption and to protect the health and safety of
all participants, including the interpreters. Thank you all for your
co-operation.

Without further ado, I would like to welcome the witnesses, who
come from the Department of Industry. We have Samir Chhabra,
director general, strategy and innovation policy sector; and Runa
Angus, senior director, strategy and innovation policy sector. Wel‐
come to you both, and thank you for agreeing to join us.

(Clause 2)
The Chair: As I remember, we were discussing Mr. Garon's sub‐

amendment to amendment CPC-7 at the last meeting, and
Mr. Van Bynen had the floor.

[English]

I believe Mr. Van Bynen was done with his remarks. Were you
done, Mr. Van Bynen?

The list is open.

I recognize Mr. Perkins.

Mr. Rick Perkins (South Shore—St. Margarets, CPC): Thank
you, Mr. Chair.

Thank you, witnesses, for being here again. I'm sure it will be
very good, even though our regular, Mr. Schaan, is not here. We'll
muddle through, I'm sure.

Just for the record, over the last week we've had a lot of conver‐
sations about the CPC-7 amendment and the subamendment from
Mr. Garon, and what we could do going forward to find a way to
make this work for all sides. I think we have a compromise. It in‐
volves, from our perspective, supporting Mr. Garon's subamend‐
ment to CPC-7. If we get through that positively, I would then pro‐
pose a new subamendment that I think will add some language,
soften it up and make sure it works for everyone.

● (1715)

The Chair: Thank you.

Mr. Turnbull.

Mr. Ryan Turnbull (Whitby, Lib.): Thank you.

Yes, I agree that there have been some really good conversations,
so I'm hoping we're at a point whereby.... I feel that what Mr.
Perkins has drafted and circulated is where we want to end up. I
know we are in consideration of Mr. Garon's subamendment.

I think what we agreed on in conversations before the committee
meeting was.... Procedurally, I'm not sure what the best way is to
move forward, but perhaps we can vote in support of Mr. Garon's
subamendment, and then I understand Mr. Perkins will introduce a
subamendment to that.

I would just say, obviously, there's a bit of a leap of faith in how
things will proceed, but as long as committee members are clear
that that's the way we will proceed, we will land on the wording
that Mr. Perkins has circulated, which includes the word “may”. I
think that's really significant. Based on the testimony we had from
our officials, that word makes a big difference in how the law will
be interpreted. I think it's important that that's where we land.
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As long as that's where we're all in agreement to land, I have no
issue with moving forward and voting in support of Mr. Garon's
subamendment and then voting in support of the changes Mr.
Perkins has put forward.

Thanks.
The Chair: Thank you very much, Mr. Turnbull.

I appreciate the co-operative work that was accomplished by
members during this last constituency week.

I see no other speakers. Is there consensus to adopt the suba‐
mendment by Monsieur Garon, with the understanding that the
amendment will be subamended?

(Subamendment agreed to)

The Chair: Thank you very much, colleagues.

We're now back to CPC-7 as amended.

I'll recognize Mr. Perkins.
Mr. Rick Perkins: Thank you, Mr. Chair, and thank you, col‐

leagues.

As a follow-up to what Mr. Turnbull and I just said—and thank
you, Mr. Garon, for your amendment—I would like to propose an‐
other subamendment to CPC-7, which was originally proposed by
Mr. Vis.

It has been circulated. In a minute, I'll read it with the additional
words we've just passed.

Just to remind those who may be watching, we're dealing with
the definitions section of the bill, and we're adding the definition
for the word “sensitive”.

It says:
Sensitive, in relation to information, includes any information about an individu‐
al for which the individual generally has a high expectation of privacy, which—

Then we add the word “may” and change the word “includes” to
“include”, so it's “which may include, but is not limited to” all the
following that's already in the motion: (a), (b), (c), (d), (e), and then
(f) changes the word “security”, since that's not a Canadian term, to
“social insurance”, so it substitutes “insurance” for “security”. Then
(g) deletes the word “or” and after (h) there is a new (i), as we dis‐
cussed, I think, in our last meeting:

(i) geolocation data revealing an individual's location (de nature sensible).

I will leave that as moved.

I will say that during the break we had a consultation with the
current and past privacy commissioners, and they're both comfort‐
able with this.
● (1720)

[Translation]
The Chair: That's great.

Mr. Perkins, I think the French version of the subamendment is a
bit of a problem.

[English]

I think there is a bit of an issue with the French version.
Mr. Rick Perkins: I'm still learning.

The Chair: Well, I'm sorry to say that it shows—no pun intend‐
ed.

Some hon. members: Oh, oh!
[Translation]

The Chair: The subamendment reads: “en matière de protection
de la vie privée, lesquels peuvent comprendre, qui comprend no‐
tamment et sans limite”. The words “qui comprend” should be
deleted. The text would then read as follows: “lesquels peuvent
comprendre, notamment et sans limite”. I think that more accurate‐
ly reflects the English version.

Mr. Vis, the French version reads as follows: “une attente élevée
en matière de protection de la vie privée, lesquels peuvent com‐
prendre, qui comprend notamment et sans limite”. So there's a repe‐
tition that makes no sense. The version that Mr. Perkins poses
reads: “qui comprend notamment et sans limite”. The sentence
should therefore read: “lesquels peuvent comprendre, notamment et
sans limite : a) Son origine…”.
[English]

Mr. Rick Perkins: Far be it from me, in my—
[Translation]

The Chair: I see Mr. Garon and Mr. Généreux seem to agree on
that.

At the end—
Mr. Jean-Denis Garon (Mirabel, BQ): The word “ou” should

be added following point h).
The Chair: Yes, that's true.

An “ou” is missing after point h). I'll discuss that with the leg‐
islative advisers.

As for point i), “des données de géolocalisation révélant l'en‐
droit où il se trouve”, it's a bit odd as well.

Mr. Garon, I'm looking at you because the English text reads as
follows:
[English]

“geolocation data revealing an individual's location”.
[Translation]

The translation is as follows: “les données de géolocalisation
révélant l'endroit où il se trouve”. Should it instead read, “où un in‐
dividu se trouve” or “où l'individu se trouve”?

An hon. member: No, it's fine the way it is.
The Chair: It seems that “où il se trouve” is correct, but I think

both previous changes are appropriate, particularly the addition of
“ou”.

In any case, I leave it up to you.
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Has everyone heard the subamendment proposed by
Mr. Perkins?
[English]

Mr. Vis, are you...?
Mr. Brad Vis (Mission—Matsqui—Fraser Canyon, CPC):

Oh, no. I'm just missing my headset. I was looking for a headset.
The Chair: Okay.

Are there any comments on the subamendment proposed by Mr.
Perkins?

Everyone has heard the subamendment, so is there consensus to
adopt it?

Mr. Masse.
Mr. Brian Masse (Windsor West, NDP): I was just wondering

whether we could get a brief description from the officials on this
for the record. We were lobbied heavily on this, and perhaps a
slightly better explanation for changing it might be worthwhile,
even for the record, if that's possible.

The Chair: Sure thing.
Mr. Brian Masse: Can you update the public in terms of what

this means as far as the amendment that's been changed and pre‐
sented, especially in describing the “may”, which I think is proba‐
bly the most germane with that?

Mr. Samir Chhabra (Director General, Strategy and Innova‐
tion Policy Sector, Department of Industry): I understand that
the modifications being proposed through this subamendment
would add to the definition of sensitive information, as follows:

Sensitive, in relation to information, includes any information about an individu‐
al for which the individual generally has a high expectation of privacy, which
may include but is not limited to:

Then it provides the list of items, (a) to (i).

Our interpretation of this is that it provides directional guidance
to the Office of the Privacy Commissioner about information that
would generally be considered sensitive but leaves open the possi‐
bility for the Privacy Commissioner to identify, on a contextual ba‐
sis, information that could be sensitive in a different context that
the committee may not have identified on this list.

It also leaves open the possibility that some of these categories of
information in accordance with, for example, the Supreme Court
decision that we briefed this committee on some weeks ago, RBC
v. Trang, would leave opportunities for the OPC or the courts to un‐
dertake a contextual analysis that would determine that in some in‐
stances—likely rare instances—things like financial data may not
be sensitive.

That would be the ultimate effect as we read it.
Mr. Brian Masse: That then deals with the concern that's being

expressed that.... I forget the term they use, but fatigue or some‐
thing like that was used in terms of.... Consent fatigue, yes.

I want to thank the mover of the...first of all, the Bloc, and then
the Conservatives for...and I guess the government too—everybody
who is getting to this. It provides the Privacy Commissioner with

some empowerment when necessary, but, at the same time, we get
to that issue. A lot of people raised those concerns.

The Chair: Thank you very much, Mr. Masse.

Mr. Vis.
Mr. Brad Vis: Just following up on that exchange, did the de‐

partment meet with the Canadian Bankers Association in advance
of the two letters we received?
● (1725)

Mr. Samir Chhabra: I believe we may have received an email
from the Canadian Bankers Association. There may have been dia‐
logues at various points as well. I don't know the timing of the
meetings compared to the letters you're referring to.

Mr. Brad Vis: I was referring to the May 7 letter sent to the in‐
dustry committee.

Mr. Samir Chhabra: No, there was no meeting around that
date.

Mr. Brad Vis: Thank you.
The Chair: Okay. Thank you very much, colleagues.

For this subamendment proposed by Mr. Perkins, is there con‐
sensus to adopt it?

(Subamendment agreed to)

The Chair: We're back to CPC-7, as amended.

(Amendment as amended agreed to: yeas 11; nays 0 [See Min‐
utes of Proceedings])

The Chair: Thank you, colleagues. Congratulations.

I had NDP-6 on my list, but I'm guessing Mr. Masse won't be
moving it.

Mr. Brian Masse: That's right, Mr. Chair. It's no longer neces‐
sary.

Thank you.
The Chair: Okay. That takes us all the way to CPC-8.

Mr. Perkins.
Mr. Rick Perkins: Thank you, Mr. Chair.

The consumer privacy protection act makes reference to the term
“significant impact” on several occasions, and we are concerned
that the CPPA does not currently explicitly include a definition of
what this term means. Given the significance of this term through‐
out the bill, it poses considerable issues in the face of conflicting
interpretations and views of what this term constitutes to stakehold‐
ers and businesses.

The term “significant impact” is currently featured twice in the
bill. In proposed paragraph 62(2)(c), it states, under “Policies and
practices” of “Openness and Transparency”, that an organization
must make:

a general account of the organization's use of any automated decision system to
make predictions...that could have a significant impact on them
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It also says that this section concerns how an organization “must
make...available [any] policies or practices put in place to fulfill” it.

Then, in proposed subsection 63(3) on access to personal infor‐
mation, concerning the use of automated decision systems, it makes
another reference: “If the organization has used an automated deci‐
sion system [with regard] to an individual that could have a signifi‐
cant impact on them, [it] must, on request...provide...an explana‐
tion” to the individual. This section concerns an organization's re‐
quirement, on request, to fully inform an individual of any use of
personal information and to provide access to that information.

In the same way that “automated decision system” is defined in
the CPPA to explicitly explain and outline the use of certain tech‐
nologies, the impact of these technologies should be explicitly de‐
fined in this bill to remove any ambiguity and protect Canadians.
The consequences of not including the definition of “significant im‐
pact” present a threat to the compliance of personal information and
protection. We've worded it in a way that says “prescribed criteria”,
which I believe allows flexibility for policies and perhaps even reg‐
ulations to be drawn up after the bill is passed in this area, but I
would ask the officials to comment.

Mr. Samir Chhabra: We would agree that, as defined here,
“significant impact means an impact that meets the prescribed crite‐
ria.” The government would need to undertake a regulatory process
following this to set those criteria.
[Translation]

The Chair: All right.

Are there any comments on amendment CPC-8?

(Amendment agreed to: yeas 11; nays 0)
● (1730)

The Chair: Thank you, everyone.

That brings us to amendment CPC-9.

Before turning the floor over to Mr. Williams, I must inform you
that, if amendment CPC-9 is agreed to, amendments NDP-32,
NDP-38 and CPC-70 may not be moved as a result of a line con‐
flict; amendment NDP-37 can't be moved either as a result of a line
conflict and for reasons of consistency.

Go ahead, Mr. Williams.
[English]

Mr. Ryan Williams (Bay of Quinte, CPC): Thank you, Mr.
Chair.

As you noted, this is a rather wide-ranging amendment, making
changes in numerous proposed sections and subsections through the
CPPA. Its purpose is to transfer power to issue monetary penalties
for violations of the CPPA from the privacy tribunal to the Privacy
Commissioner, where we in the Conservative Party believe the
power should be rested and where it should have been rested in the
first place.

We are of the opinion that the tribunal is completely unnecessary
and counterproductive. It will make Canada an international outlier
compared to how our peer nations operate. It is unneeded bureau‐
cracy, which will only serve to slow down and dilute the resolution

of privacy violations. It will hamper the ability of the federal and
provincial privacy commissioners to work together to perform joint
investigations and, most concernedly, by existing within ISED, the
tribunal, whose members will be patronage appointees by the min‐
ister, is an attempt to impede and interfere with the independence
and jurisdiction of an independent officer of Parliament.

The proposed tribunal will make Canada an international outlier.
No other peer nation—not the EU, the U.S., the U.K., Australia or
any other G7 nation—has a privacy tribunal. Each of these other
nations has the same system. The privacy regulator investigates and
issues monetary penalties to violators. If the violator is unhappy
with the result, they take the regulator to court. We know this, be‐
cause that is the way our privacy enforcement system currently op‐
erates. The Privacy Commissioner, PIPEDA and the Privacy Act do
not have a tribunal, and the enforcement process is working quite
well.

According to the Office of the Privacy Commissioner, for more
than 40 years this is how the process has worked, and only once in
the 40-year period have the courts taken issue with an OPC ruling.
There is no need to reinvent the wheel by introducing a quasi-judi‐
cial body into the violation of the enforcement process. By trying to
reinvent the wheel with this tribunal, the result will be delayed jus‐
tice for Canadians whose fundamental right to privacy has been vi‐
olated. Justice delayed is justice denied.

When I think about the quasi-judicial tribunals of ISED, of
course my thoughts immediately go to the equally unnecessary
Competition Tribunal. It's a body that in its nearly 40-year exis‐
tence has never even once blocked a merger that was proven to be
anti-competitive by the Competition Bureau. It's a body where the
average time for delivering a decision is well over one year, except,
surprisingly, in the Rogers-Shaw decision. Even then, those deci‐
sions can be appealed in the courts.

The tribunal will also serve to drag out the efficient resolution of
cases. I will let the words of the Privacy Commissioner stand for
themselves. He stated:
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Fourth and probably most important, the fact that the OPC would not be autho‐
rized to impose administrative penalties, and that its orders would be subject to
appeal to another administrative structure before reaching the courts, would re‐
duce the incentive organizations have under the model in place in other jurisdic‐
tions, to come to a quick agreement with the regulator. In these jurisdictions,
where the data protection authority is the final administrative adjudicator and
where it can impose financial penalties, organizations have an interest in coming
to a negotiated settlement when, during an investigation, it appears likely a vio‐
lation will be found and a penalty may be imposed. Unfortunately, the creation
of the Tribunal would likely incentivize organizations to “play things out”
through the judicial process rather than seek a negotiated settlement with the
OPC, thus depriving consumers of quick and effective remedies. Sadly, but truly,
justice delayed is justice denied.

The inclusion of the tribunal in this act, as argued by both federal
and provincial privacy commissioners, will also weaken the joint
investigation processes that are undertaken between federal and
provincial governments. This process will also diminish interoper‐
ability between provinces and could result in the federal govern‐
ment making the privacy tribunal a necessary requirement for com‐
pliance within the federal act.

We've seen several recent examples of the federal and provincial
privacy commissioners working together to protect Canadians' fun‐
damental privacy rights.

In 2021, the federal commissioner and B.C., Alberta and Quebec
all worked together to investigate and stop Clearview AI from vio‐
lating Canadians' privacy rights through illegal scraping of images
from social media sites to build a facial recognition database. In
2022, the federal, Alberta, B.C. and Quebec commissioners again
worked together to investigate and stop Tim Hortons from illegally
tracking Canadians' location data after they made a purchase. In
2020, the federal, Alberta and B.C. commissioners stopped shop‐
ping mall owner Cadillac Fairview from collecting and using pho‐
tos of consumers when they stopped to use the store directory
screens.

We have heard and talked a great deal so far during this clause-
by-clause process about making sure that privacy protection laws
are consistent across the country to allow ease of enforcement as
well as ease of business operations. As we heard from both federal
and provincial privacy commissioners, the tribunal will threaten the
ease of enforcement by regulators across each of the provinces and
territories and across the country.
● (1735)

The Privacy Commissioner and his office are one of nine fully
independent officers of Parliament. In the words of the Library of
Parliament:

Officers of Parliament support both houses in their accountability and scrutiny
functions by carrying out independent oversight responsibilities assigned to
them by statute. These officers are responsible directly to Parliament rather than
to the government or a federal minister.

I want to emphasize that last line again: “These officers are re‐
sponsible directly to Parliament rather than to the government or a
federal minister.”

The industry minister should not have a say over the conduct of
the decisions of the Privacy Commissioner. The OPC is supposed
to be fully independent. If the minister or government does not like
a decision of the Privacy Commissioner, then they can appeal the
decision in the courts, as they have done since the OPC was created

in 1977. The proposed tribunal will completely undermine that in‐
dependence. It places an ISED-run, ISED-controlled, ISED-funded
and industry minister-appointed privacy tribunal in between every
single OPC ruling and decision. The Office of the Privacy Commis‐
sioner is an independent body, and this amendment will help to pre‐
serve that independence.

This question is for Mr. Chhabra, although any of the officials
may answer. We know from submissions and testimony that the
current and former privacy commissioners oppose the tribunal; the
provincial privacy commissioners oppose the tribunal, and almost
all privacy advocates and experts oppose the tribunal. Your depart‐
ment has been the one asking and...taking ministers with stakehold‐
ers, the minister's famous 300-plus meetings. Which stakeholders
have actively been supportive of the tribunal?

Mr. Samir Chhabra: As was pointed out, CPC-9 is a very broad
set of proposed amendments that would, as we understand it, have
the effect of making three important changes. First, it would limit
the imposition of cost awards against the OPC. Second, it appears
to remove the private right of action that would allow folks who
have been impacted by a transgression of law to be compensated
for their loss. Third, it would remove the tribunal from part 1 of the
act.

We see the tribunal as a critical element that's necessary to en‐
sure that the system is credible and fair. Removing it would be in‐
consistent with the current commissioner's recommendations. We
have since 2018 conducted a significant number of consultations
and engagements broadly engaging Canadians. I believe in 2018
there were more than 30 round tables across the country. More than
550 Canadians participated in those engagements. The more recent
figure of 300 meetings that the honourable member referenced, I
believe, refers to part 3 of the bill, on AIDA, which obviously we
will come back to later.

A number of stakeholders pointed out that it would be perhaps
unprecedented and certainly out of alignment with international ex‐
amples, and even some domestic models and examples, to have one
individual carry out an ombuds function, an investigatory function
and an adjudicative function all in one. There have been, to our
count, 50 cases since 2003 that have gone from the Privacy Com‐
missioner on to court. By our count, 70% of those court decisions
disagreed with the OPC's position on the issue. Expecting the Pri‐
vacy Commissioner to carry out these very distinct functions in ad‐
dition to the significant new powers that have been added....
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The CPPA will provide the Privacy Commissioner with a number
of new enforcement powers. They include the ability to issue bind‐
ing orders following investigations, which can order compliance
with the CPPA. They can order organizations to cease activities that
violate the CPPA. They can force compliance in a compliance
agreement and also make public any measure taken to comply with
the CPPA.

In addition, the CPPA enables the commissioner to recommend
administrative monetary penalties. That's the point at which a rec‐
ommendation would be made to the tribunal around the penalties.
The orders and all those are powers being vested directly with the
commissioner and not with the tribunal. It's important to recognize
as well that the tribunal has an important appeal function to play
and has expertise in the space by virtue of the fact that three of the
six members of the tribunal must be recognized as privacy experts.

I also think it's important to point out that we don't see any risk
of hampering joint investigations that would be undertaken between
the federal Privacy Commissioner and any provincial counterparts.
A number of international counterparts do have tribunal-type ap‐
proaches, including Australia, New Zealand and Ireland, just off the
top of my head. The U.K. also has a tribunal approach, organized
slightly differently. The CAI in Quebec also has a tribunal approach
to doing this function. We don't see any issues around joint investi‐
gations at all. In fact, the CPPA specifically encourages and allows
for the OPC to engage with other regulators to share information
and to leverage that information to the best effect to protect Canadi‐
ans. It's also consistent with other areas of federal regulation in
which tribunals are used—agriculture, transport, competition and
international trade.

The efficiency of the CPPA tribunal has also been raised in this
recent dialogue. It's important to recognize that we see efficiency
gains actually being made by providing a tribunal that, first of all,
pays deference to the commissioner's decisions, whereas a court
would take a de novo proceeding. By having proceedings that are
more informal and easier to understand and engage with for ordi‐
nary Canadians, rather than needing to have a lawyer go through
the proceedings with the Federal Court, it would be less costly and
easier to access as well, for those reasons, and for ordinary Canadi‐
ans to engage with.

There are a number of very important reasons that we feel the tri‐
bunal is the right approach. The department did receive many,
many inputs to that effect from a range of stakeholders, dating back
to 2018, before the previous Bill C-11 was introduced.
● (1740)

I hope that helps to answer the question.
Mr. Ryan Williams: Thanks.

I just want a few more specifics. Can you give me a couple of
examples of who suggested the tribunal for stakeholders? Did you
meet with them?

Ms. Runa Angus (Senior Director, Strategy and Innovation
Policy Sector, Department of Industry): The department pub‐
lished a white paper in 2019 on the proposals, in which we specifi‐
cally asked questions on the tribunal, whether the Privacy Commis‐
sioner should be given AMP powers and whether those AMP pow‐

ers need an oversight mechanism. To that, we received a number of
responses from industry, from privacy stakeholders and from the
Privacy Commissioner himself. I'm just going to pull up a list.

Mr. Ryan Williams: I'm just going to get Mr. Chhabra to correct
himself.

You mentioned that the current Privacy Commissioner recom‐
mended it. We can't find that recommendation. We have that the
current Privacy Commissioner does not recommend the tribunal
right now. Is that correct?

Ms. Runa Angus: The current Privacy Commissioner has two
recommendations with respect to the tribunal.

They've asked that the tribunal's decisions be reviewed by the
Federal Court of Appeal, as opposed to the Federal Court, and
they've asked for more flexibility with respect to compliance agree‐
ments. Those are the two recommendations from the current Priva‐
cy Commissioner.

● (1745)

Mr. Ryan Williams: From what we understood, those were if a
tribunal were to be in place, but their preference would be to not
have a tribunal and give more power to the privacy commissioners
themselves and their office.

Just to counter one other claim as well, they've asked for and
have said that they need more resources to carry out the duties
they'd have. To handle the burden you mentioned, there would be a
whole division that handles the fines and the penalties, and then the
commissioner would be freed up to be able to handle more of a
caseload. I think that was what was stated in testimony.

I'm just going to mention witnesses who were against the tri‐
bunal, because we have a list of those, if you're still looking for the
list of those who were for it.

We had the Centre for Digital Rights. The Privacy Commissioner
of Alberta was against the tribunal. The Option consommateurs was
against it. The former U.K. privacy commissioner was against it.
You could say that the Public Interest Advocacy Centre was against
it. The Canadian Civil Liberties Association was against the tri‐
bunal. The Privacy and Access Council of Canada was against it, as
was the University of Ottawa. A lawyer at McInnes Cooper, David
Fraser, was against it. Daniel Therrien, the former Privacy Com‐
missioner, was against a tribunal. Philippe Dufresne, the Privacy
Commissioner of Canada now, is against the tribunal as a whole.
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While you're looking for your list of the ones who supported it,
these are all witnesses we had who were against the tribunal. Have
you found your list?

Ms. Runa Angus: I do have the list of the testimony of witness‐
es who supported the tribunal.

There was Elizabeth Denham, the former U.K. information com‐
missioner, and also the former B.C. commissioner, who spoke
about the U.K. tribunal system and how it aids the process and en‐
sures administrative fairness. We also had Adam Kardash, who sup‐
ported the tribunal. He's a lawyer with CANON, which is the Cana‐
dian Anonymization Network. Michael Geist also suggested that
the tribunal is granted some deference when it goes to court, and
that has the potential to strengthen the outcomes of the process. Mr.
Scott Lamb, a partner at Clark Wilson LLP, also supported a tri‐
bunal, as did Mr. Antoine Guilmain and Ms. Michelle Gordon.

Those are the witnesses during the committee hearings who sup‐
ported the tribunal.

Mr. Ryan Williams: Okay. I'm now going to give you testimony
from the current Privacy Commissioner. I know it was mentioned at
the beginning.

Mr. Vis was going back and forth with Mr. Dufresne, and Mr. Vis
asked, “Is it your belief that a tribunal will delay your ability or the
ability of people to have sensitive information wiped from the In‐
ternet?”

Mr. Dufresne answered, “My view is that adding a level of re‐
view to the process will add a delay and a cost, and so I've given
two options to solve that.”

The other part he mentioned was this:
There remains the proposed addition of a new tribunal, which would become a
fourth layer of review in the complaints process. As indicated in our submission
to the committee, this would make the process longer and more expensive than
the common models used internationally and in the provinces.

Basically, he and former commissioners who we saw have added
the burden of this. I want to go down to another line of questioning
with you, and it goes to—

Mr. Brad Vis: I have Elizabeth Denham's too.

Mr. Ryan Williams: I'm sorry. I'm going to add—

Mr. Brad Vis: Hers is contradictory to what she said.
Mr. Ryan Williams: Okay.

You mentioned the U.K. privacy commissioner, but this is Eliza‐
beth Denham's testimony. From the top, she said:

My last point is that Bill C-27 creates a tribunal that would review recommenda‐
tions from the Privacy Commissioner, such as the amount of an administrative
fine, and it inserts a new administrative layer between the commissioner and the
courts. It limits the independence and the order-making powers of the commis‐
sioner.

You mentioned that Elizabeth Denham was supportive of the tri‐
bunal. From this testimony, it seems that she was against the tri‐
bunal.

Mr. Samir Chhabra: There are a number of pieces there that I'd
like to try to unpack. I think in the context of order-making powers,
we've already been clear that the order-making powers in the CPPA

would vest with the commissioner, so it's difficult to see how the
tribunal would be slowing down the order-making abilities of the
commissioner.

The notes that we have here from Ms. Denham include that there
is a tribunal system in the U.K. and that administrative tribunals are
used across many areas of law. It may seem like a lengthy process,
but over time the tribunals become expert tribunals, and the Bill
C-27 proposals are aimed at ensuring administrative fairness. That
is really what we're talking about here—the carriage of justice, ad‐
ministrative fairness and ensuring that there is an appropriate delin‐
eation of powers and responsibilities.

My colleague will take a moment as well.

● (1750)

Ms. Runa Angus: I just want to jump in on the current commis‐
sioner's assertion that the tribunal would add a fourth layer in the
process. I think it's important to understand the process now and
how the tribunal would change it.

The process now is that the Privacy Commissioner is an om‐
budsperson. They actually have investigative powers but no deci‐
sion-making powers, so what happens is that the commissioner is‐
sues some findings. A company can choose whether or not to un‐
dertake the recommendations based on the findings. If they do not,
the commissioner's only option is to take that company to court.
When they take that company to court, the court gives the commis‐
sioner no deference. It's like any plainant taking a company to
court. They have to make their case. As my colleague suggested,
many times the commissioner loses those cases, as most recently
happened in 2023 with the case against Facebook. Obviously you
can appeal that decision to the Federal Court of Appeal and eventu‐
ally to the Supreme Court. That's the current process.

This new process, first of all, gives the commissioner decision-
making powers. The commissioner can issue compliance orders—
which is something that it can't do now—which actually compel an
organization to do or not do something, and can recommend AMPs.
Those decisions can be appealed to the tribunal, but once the tri‐
bunal makes a decision.... Actually, even before that, the tribunal
has to actually defer to the OPC on many questions of fact and
questions of law.

That's the first difference with a court, which wouldn't do that.
The second difference is that once the tribunal makes that decision,
the decision is final. The decision cannot be appealed. The only re‐
course possible is a judicial review.

A judicial review is not the same thing as an appeal. An appeal is
a substantive reconsideration of the merits of a case. With a judicial
review, a court—and in this case it would be the Federal Court—
simply decides whether or not the tribunal acted reasonably. It's not
a substantive reconsideration of the case, hence it's not an appeal,
so the tribunal's decision is final. That means it's a shorter process;
it's a quicker process and it's a less expensive process.
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Mr. Samir Chhabra: To add to that, on the point about compli‐
ance orders, the current Privacy Commissioner did point out a con‐
cern about his ability to enter into compliance agreements that
would include financial considerations. An amendment that would
give the Privacy Commissioner the ability to enter into a compli‐
ance agreement at any stage of the process and to include financial
considerations in that has been proposed.

We feel that the commissioner's perspectives on this have been
well understood and taken on board.

Mr. Ryan Williams: We had one witness, Jim Balsillie from the
Centre for Digital Rights, talk about it from a business perspective.
He talked about the other layer. He said what's going to happen is
that if you're a corporation trying to negotiate with the commission‐
er, you'll just shrug your shoulders and say, “Well, I'll see you at the
tribunal, which is quasi-judicial.”

We've seen some of this with the Competition Bureau. With the
Rogers-Shaw case, it was so bad that when the tribunal made a rul‐
ing opposed by the competition commissioner, the company itself
was able to then sue the commissioner. It created another layer. It
created a precedent that we don't want to see happen with our pri‐
vacy laws.

I'd like to go to this other question as well. There's no other pri‐
vacy law regime in the world that has this tribunal. We're looking at
progressive regimes in the EU, as well as regimes in California,
Utah, Colorado, Virginia and Connecticut and the proposed Ameri‐
can data privacy and protection act, and no one has proposed or es‐
tablished a tribunal like the tribunal being proposed, so why is
Canada trying to be an outlier? What would be the benefit?

Mr. Samir Chhabra: I think it's a really important question.

I appreciate where the committee members are coming from in
terms of identifying good practices and opportunities to bring into
Canadian practice things that have worked well in other jurisdic‐
tions. I also think it's really important to make distinctions about
the ways in which the various systems work. We cannot holus-bo‐
lus import various pieces without understanding the context and the
way they're developed.

I believe the honourable member just mentioned California. Cali‐
fornia does not have a consent-based system. California has an en‐
tirely different establishment whereby people can essentially opt
out of having their data collected but in a way that is completely
different from actually having to seek consent and have that as the
cornerstone of your approach.

The reason I raise this is that understanding the way these legal
frameworks work in their totality is really critical to understanding
which pieces could simply be added to or extracted from a given
mix and would make sense and be coherent within that legal frame‐
work and then within the Constitution or other broader legal frame‐
works in a given jurisdiction. In this instance, we have seen tri‐
bunals be effectively deployed in privacy in the U.K. and in Que‐
bec. Particularly, very closely aligned with the approach we're sug‐
gesting here would be Australia, New Zealand and Ireland.

There are considerations in Canadian law that suggest that it
would be appropriate and that Canadians expect to see procedural
fairness. They have an expectation that there will not be a single

judge, jury and executioner, but rather that there will be an ap‐
proach that allows for the investigative function to take place in a
way that's unfettered, that allows for joint work and that allows for
alignment and collaboration. Simply, on the imposition of monetary
penalties, an expert body can focus on determining, on the basis of
the investigation, as my colleague Ms. Angus pointed out, with def‐
erence to the commissioner's approach, and being able to take those
decisions.

The second point that I think my colleague already elaborated on
very effectively is that when it comes to an appeal, the tribunal
would have to give deference to the fact-finding and investigative
results of the commissioner. That is actually a much improved situ‐
ation for the commissioner and makes a much more streamlined
and speedy process to land on a final outcome. If there were situa‐
tions in which participants engaged in a scenario that the Privacy
Commissioner was investigating and disagreed with the Privacy
Commissioner, I think most Canadians would expect that there
would be recourse or an appeal or a place to go and have that be
adjudicated effectively by a body that has expertise in privacy.

This is particularly as we increasingly encounter digital issues
and digital market issues, privacy issues that can be quite complex
to understand and perhaps beyond what a layperson would ordinari‐
ly experience. Having a body that is developing expertise in this
space and is able to grow with the digital economy is, I think, a
very core element of why it's a useful piece to have.

● (1755)

Mr. Ryan Williams: Why have we not maybe looked at the
Quebec model? In Quebec the Commission d’accès à l’information
can directly impose administrative monetary penalties. Recently, a
new bill was passed in Quebec that enables the Office de la protec‐
tion du consommateur to impose administrative monetary penalties
directly as well.

Why did the federal government not look at what's being done in
Quebec?

Ms. Runa Angus: The Quebec model is really very aligned with
the model we're proposing. The main difference is that the tribunal
is built into the CAI. The act for the CAI establishes several sec‐
tions that have very clear purposes.

[Translation]

There's an oversight division and an adjudication division.
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[English]

On top of that is the president's office, which is actually support‐
ed by eight administrative judges who act as an appeal mechanism
within that. A case can come from the jurisdictional side for an
AMP and be appealed. It's the administrative judges who support
the president's office who actually can review that decision. It's ac‐
tually a tribunal system that's built into the organization.

What we are proposing is very much aligned with that model, ex‐
cept there is a structural separation between the two bodies that per‐
form those functions.

Mr. Ryan Williams: As you noted, the current system right now,
which would be then appealed just to the Federal Court...or, sorry,
to the sub-Federal Court—

Ms. Runa Angus: At this time, there isn't an appeal, because the
OPC doesn't have any decision adjudicative powers. It's a de novo
proceeding.

Mr. Ryan Williams: However, in terms of the powers of the
commissioner, which would be to issue orders and administrative
monetary penalties going up to $10 million or 3% of sales, those
powers will be in effect, no?
● (1800)

Mr. Samir Chhabra: I'm sorry. I'm not sure. Are you saying
they would be in effect under the CPPA?

Mr. Ryan Williams: Yes. The commissioner will have those
powers to issue orders. The tribunal then, you're saying right now,
is the only way to have recourse. If we take the tribunal away, there
would be no recourse to the courts. Is that what you're saying?

Mr. Samir Chhabra: Depending on the decisions that this com‐
mittee makes and how it's structured, I think there would be some
potential challenges in terms of the implementability of CPC-9 as
it's structured now, including with regard to part 2 of the bill. I
think there would probably need to be several.... We would need to
take some time to go through it again to see what the....

I think what you're asking is what the default would be if the tri‐
bunal is removed. I think that there are issues of principle as well as
of implementation that could arise. On the principles point, there's a
principle of natural justice and administrative fairness that I think
needs to be managed. I think you could still imagine a scenario in
which we move through the federal courts and the Court of Appeal
and the Supreme Court, which is kind of what we mentioned earli‐
er.

You would end up in a situation that is roughly analogous to to‐
day's, in that the decisions could be appealed. Each appeal would
be a de novo proceeding. Each appeal would have to review the ba‐
sis of fact to begin. That is going to be a more lengthy, drawn-out,
challenging process than the one that would be undertaken under a
tribunal system.

Mr. Ryan Williams: Okay, so I'm going to let this go into more
discussion from other members, Mr. Chair, but I think what I'm un‐
derstanding is that we'd have to relook at part 2. I think that's the
whole point of this amendment, that part 2 is about a tribunal.

You know, a lot of what we do from our side is listen to the wit‐
nesses, specifically the current Privacy Commissioner and the for‐

mer privacy commissioners when they're looking at the system,
how it operates and how they'd like it to operate. More importantly,
when we look at protecting Canadians' consumer rights, at a funda‐
mental human right for privacy, we're looking at a system that looks
at best practices across the world, not just reinventing the wheel.
Specifically, from our side, we're looking at what's happened from
the tribunal's and the competition commissioner's aspect and at how
it hasn't worked or perhaps hasn't been working as well as we'd like
it to.

I'm going to leave it, Mr. Chair, that I still feel that the tribunal is
unnecessary. I think we can go through better aspects to improve
that process on the appeals system and the powers and, of course,
give more power to the Office of the Privacy Commissioner.

I'll leave it at that. Thank you, Mr. Chair.
The Chair: Thank you, Mr. Williams.

I have Mr. Masse, Mr. Vis, Mr. Turnbull, Mr. Garon and Mr.
Perkins.

Mr. Brian Masse: Thank you, Mr. Chair.

I'd like to draw a picture, I guess, for people following this. How
many members would be part of the tribunal?

Mr. Samir Chhabra: It's proposed to have six members, three
of whom would have to have experience in information and privacy
law. I think it's also worth pointing out that the proposed approach
is to have them be appointed by the Governor in Council. They
would not be ministerial appointees under the proposed act.

Mr. Brian Masse: Okay. What would happen, though, for exam‐
ple, if the tribunal split three to three?

Don't worry if....
Mr. Samir Chhabra: There's a tie-break procedure. I just want

to make sure that I'm getting it right before I respond.
Mr. Brian Masse: Yes. I'm just trying to paint a picture of the

practical process for people who are—
Mr. Samir Chhabra: I understand. I'm sorry about that.
Mr. Brian Masse: No, that's okay. It's a pretty big bill.
Mr. Samir Chhabra: If you have another question, maybe we

can come back to that one, if that's all right.
Mr. Brian Masse: Yes.

Would these be full-time positions? What's the compensation?
Can we get an idea of how this even works?

One of the concerns that I have is that this also becomes a politi‐
cal appointee process that, you know, maybe doesn't have the right
trust or can be influenced by industry. Those are legitimate ques‐
tions, I think. I questioned some of the large companies that were
here.

Mr. Samir Chhabra: The point is that it's three to six members,
not six members firm—I apologize for that. Three of the members
have to have expertise and experience in information and privacy
law as a background.
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I'll have to get back to you on the question about the tiebreaker,
but the positions would be full time or part time. I guess it's going
to depend on the degree of volume that's moving through the tri‐
bunal system.

Mr. Brian Masse: It's interesting.

Here's part of my concern. I'll just give you an example. With my
private member's bill that's in the Senate right now, Parks Canada
has this policy it's pulling, and it best described its own policy as
trying to build, paint and fly the plane at the same time.

What I'm worried about with this tribunal, if it's the same type of
a process, is that perhaps in the future, if there is the will or the re‐
quirement, we could add the tribunal back for another Parliament if
the system doesn't work very well for the Privacy Commissioner.
● (1805)

Mr. Samir Chhabra: To make sure I understand the question,
it's whether the tribunal could be added to the system after the fact.

Mr. Brian Masse: Yes. I know it's a hypothetical. We can do
anything, really, at the end of the day. It's a matter of legislating a
change.

Mr. Samir Chhabra: The implementation question that would
be most present, I think, before the committee is whether the other
important aspects of the CPPA could be advanced in their current
form without having the tribunal there, as it's currently built into a
number of different portions of the act.

As you see, the effect of CPC-9 is actually very broad and
throughout part 1 of the act. I think it would be important to consid‐
er alternative mechanisms to achieve the policy intent that the tri‐
bunal would play in a number of different zones across the pro‐
posed amendment.

Answering your question in the hypothetical about whether a tri‐
bunal could be added downstream is a bit challenging, because we
would need to look at each and every instance in the bill where the
tribunal currently plays a role and ask if are there alternative ap‐
proaches that could be developed instead.

I think that's the implementation challenge that the committee
would face now.

Mr. Brian Masse: That's fair. I don't want it to appear that it's an
easy thing to do later on. That's definitely not the case. It would re‐
quire.... What I'm struggling with is whether or not introducing this
is necessary at this time.

I'll turn it to other colleagues to ask questions, but that's what I'm
wondering at this point in time.
[Translation]

The Chair: Thank you.

Mr. Vis, you now have the floor.
[English]

Mr. Brad Vis: This is a very important discussion, and I will ad‐
mit there was very strong testimony received on both sides of the
tribunal. If I understand it correctly, right now, the Privacy Com‐
missioner has investigative powers. Those investigative powers
would obviously still be retained if Bill C-27 were passed.

I'm speaking hypothetically here. The Privacy Commissioner
conducts an investigation. If this bill passes in its current form, the
Privacy Commissioner will recommend to the tribunal an adminis‐
trative fine for a breach of privacy. The tribunal will then have to
decide....

Am I correct so far? No. Please, correct me.
Mr. Samir Chhabra: In the proposed model under the CPPA, an

investigation would be done by the Privacy Commissioner. The Pri‐
vacy Commissioner would have the ability to enter into a compli‐
ance agreement that would have.... There are a number of outcomes
that could happen.

The Privacy Commissioner could issue an order and say, “I'm or‐
dering this company to cease or desist a certain behaviour,” or, “I'm
ordering this company to take this remedial action to improve its
privacy management program and its practices.” They could enter
into a compliance agreement whereby those requirements are fea‐
tured and a financial discharge is also included.

All of those things are possible and within the Privacy Commis‐
sioner's remit without the tribunal.

Mr. Brad Vis: Right. What about the cases when the tribunal is
involved?

Mr. Samir Chhabra: The case when the tribunal would be in‐
volved is one when the Privacy Commissioner has gone through the
entire process, may or may not have issued orders and then wants
to recommend that an administrative monetary penalty be applied.
He or she would then make a recommendation to the tribunal, on
the basis of the facts of the case and the investigation, saying,
“Here's the AMP that would be recommended.”

The tribunal would specialize in narrowing down and deciding
on the level of the administrative monetary penalty on the basis of
the facts of the case as presented.

Mr. Brad Vis: Would the tribunal be commencing a de novo
study of the issue at hand, or would it be solely based on the find‐
ings of the investigation conducted by the Privacy Commissioner?
● (1810)

Mr. Samir Chhabra: In a case in which the Privacy Commis‐
sioner is recommending an administrative monetary penalty, it
would not be a de novo consideration by the tribunal. It would be
about taking the facts of the case and identifying the right level of
administrative monetary penalty.

There is another point that I think is really important to under‐
stand here procedurally, which is that the Privacy Commissioner
could go through the process and develop, for example, an order to
say, “I'm asking this company to cease and desist this behaviour,”
or, “I'm asking them to adjust their privacy management plan to
change the governance structure.”

If there were an appeal of that decision, the tribunal would hear
that appeal, and again, it would not be hearing it as a de novo pro‐
ceeding. They would have to give deference to the findings of the
commissioner. It would not be relitigating the entirety of the find‐
ings or the investigation but reviewing it in a more narrow ap‐
proach, as compared to if there were not a tribunal and the Federal
Court had to take it on. It would be a different proceeding.
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Mr. Brad Vis: I'll stop there for right now.

Thank you, Mr. Chair.

[Translation]
The Chair: Thank you very much.

[English]

Mr. Turnbull.
Mr. Ryan Turnbull: Thanks.

I'm happy to get into this debate. I wanted to challenge the claim
that Mr. Williams made in his remarks, which was I think solely
based on an argument that's claiming the tribunal would slow things
down, add bureaucracy and make things less efficient.

The way I'm reading it, and even in just what you responded to
Mr. Vis, suggests to me that “deference” literally means that the ev‐
idence that was the result of an investigation by the OPC would be
considered within the tribunal's work, whether it was an appeal or
whether it was determining the right volume of an administrative
monetary penalty.

Could you unpack that for us? How is this.... I get the perspective
that the Conservatives and some others are bringing up here. I get
it: We don't want to add bureaucracy and slow things down. That is
not the intention. My understanding is the tribunal would actually
speed things up.

I'll get to this after with a separate question, but I want to ask you
about trust and administrative fairness and unpack that more. Let's
just start with efficiency and eliminating bureaucracy, if you could
unpack that for us.

Mr. Samir Chhabra: We believe that having a tribunal in place
will increase the speed and efficiency of the process. The tribunal,
unlike a court, is going to be required to give deference to the com‐
missioner's decision. I think that's the important first piece to under‐
stand. What that means is that the tribunal does not need to start all
over again, or de novo, when reviewing a file. It can consider and
adopt the work and the reasoning that the commissioner has already
done.

That allows for a more streamlined and efficient process to move
forward and, most importantly, the tribunal's decision itself will be
considered final. That means it's not something that can be ap‐
pealed to a higher-level court. Somebody could seek a judicial re‐
view of the decision, but a judicial review of a decision is far nar‐
rower. It does not reopen the findings of the case. It's about deter‐
mining whether the decision of the administrative body was fair,
reasonable and lawful. Generally speaking, what that means is that
the court is being asked to review whether the tribunal acted within
its authority or mandate.

That is an entirely different scenario from going through an ap‐
peals process to various courts, relitigating and reopening the case
at each stage and having new facts brought to bear. In that way, it
would be expected to be resolved far more efficiently and sooner
than if you're going through an appeals process.

Mr. Ryan Turnbull: Thank you for that.

I also understand that one of the other benefits of a tribunal
would be the expertise of the individuals who are a part of that tri‐
bunal process.

Can you speak to how, if you look at two possibilities—one
where the tribunal is in place and one where there is no tribunal and
one has to go through the Federal Court system—that would affect
the timelines and perhaps the trust in...? I have in my notes, and I
think you referenced it, Mr. Chhabra, a case with Facebook in
which the OPC was deemed to maybe not have had enough evi‐
dence, or the quality of the evidence.... You can correct me if I'm
wrong, but I just wonder how important it is, not only to procedural
fairness but also to a speedy process, to have people with specific
expertise in privacy.

● (1815)

Mr. Samir Chhabra: I think we've seen that these issues tend to
be quite complex when it comes to personal information, data flows
and how information is being utilized. It's not necessarily a straight‐
forward proceeding. It's not necessarily one where a judge would
typically have a significant amount of experience in previous case
law to build from. There is, obviously, some case law in this space,
but not to the level that might be considered a commonly under‐
stood approach.

The speed element comes from making sure both that the tri‐
bunal's decisions themselves are considered final so that they're not
being appealed but also that the degree of expertise resident in the
tribunal is specifically designed to respond to stakeholder feedback
that was received before Bill C-27 was tabled, about the importance
of having at least three members of that group having expertise in
privacy and information law. That is a growing field of law where
experts have been developing their understanding of the issues and
also of how emerging issues in the digital technology space, in
terms of how data is being used, could have important effects on in‐
dividual privacy.

It's understanding the nexus of cybersecurity, understanding the
nexus with de-identification or anonymization techniques, under‐
standing the importance of governance approaches taken within or‐
ganizations and understanding the approaches being taken in other
jurisdictions as well. There are a number of reasons that having ex‐
pertise in the domain of privacy law and privacy and information
protection would be helpful for speed and to make the decisions
more effective and procedurally fair.

Mr. Ryan Turnbull: Thank you for those clarifications. I think
your comments have helped me understand how specifically the tri‐
bunal would make the process more efficient and not more bureau‐
cratic and laden.

Let me back up for a second before I go forward. Do we know
exactly how much more quickly things can move through a process
of appeal, for example, in other jurisdictions where a tribunal is in
place? Do we have any kind of idea of how a tribunal might shorten
that timeline in comparison with going through a Federal Court
process?
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Mr. Samir Chhabra: Unfortunately, I can only answer in the
most general sense. We obviously have all likely been exposed to
court cases and appeals that can take many, many years to move
through both the initial decision system and the follow-on appeal
systems. It's possible for them to drag out for many years. Current‐
ly, the first-level court takes up to two years to engage. We would
think that a tribunal could be much more rapid than that, particular‐
ly because it would cut down on the number of follow-on appeals
that would go after the tribunal's decision.

Mr. Ryan Turnbull: Thank you for that.

I want to ask you another question, again to differ with Mr.
Williams' opening remarks when he introduced the amendment. To
use his wording, according to my notes, he said it would make us
an “international outlier”. He also said there would be “delayed jus‐
tice”, which I think we've talked about. I think he also said—I'm
sorry, my notes are not as clear as I thought they were—that the ef‐
ficacy of the OPC, the power of the OPC, would be somehow di‐
minished by having a tribunal in place.

I'm not sure that's true, based on my reading. My understanding
is that what the CPPA is proposing gives the OPC quite a number
of new authorities and powers that are above and beyond what the
OPC has had in the past.

Could someone just list and unpack the specific new powers?
Then I have a couple of follow-up questions to that.
● (1820)

Mr. Samir Chhabra: New powers afforded to the commissioner
would include the ability to issue binding orders following investi‐
gations. As I mentioned earlier, those could include an order for an
organization to do something to comply with the CPPA. They could
also include an order that an organization stop doing something that
violates the CPPA.

The commissioner would also have the ability to enter into com‐
pliance agreements. As I mentioned earlier, government amend‐
ments that have been tabled would allow for those compliance
agreements to be entered into at any stage throughout the process
and also for financial considerations to be included within that
compliance agreement. That means, for example, if an organization
were found to be in contravention of the CPPA, the OPC would
have the power to negotiate a compliance agreement that could in‐
clude, in essence, a financial payment or penalty.

All of those things are new powers the OPC would have as a re‐
sult of Bill C-27, which are not currently available to the commis‐
sioner.

On the issue of alignment with other jurisdictions, as I pointed
out earlier, we should always be very cautious about thinking nar‐
rowly about alignment on any one specific issue. We do see tri‐
bunals in effect in the privacy space in the U.K., Ireland, Australia
and New Zealand, taking an approach that is very analogous to the
one being taken here, with some slight variations across them, but
again, every jurisdiction has its own constitutional framework and
other laws in place that drive those slight variations.

The point is that we are taking into account the best practices and
the best approaches that have been undertaken internationally, and

we are undertaking significant consultations here in Canada to
bring forward a proposal that we think significantly improves the
enforceability of Canada's private sector privacy law and gives the
commissioner significant new powers to do so.

Mr. Ryan Turnbull: Thank you for that.

There are binding orders and compliance agreements that may
include monetary penalties, and I understand that the tribunal
would come into effect only if there were an appeal or there were
some question around the rate at which to set that monetary penalty.
Is that correct? Are those the only two cases in which the tribunal
would come into play?

Mr. Samir Chhabra: That's right. I think in practical effect, you
can imagine scenarios in which a company would not agree with
the commissioner's position on what the compliance order should
include, for example.

If the commissioner were in a position of not being able to nego‐
tiate such a decision or outcome, the commissioner could then rec‐
ommend an administrative monetary penalty to the tribunal, or the
individuals or companies involved in the case could seek an appeal
to the tribunal. As previously pointed out, those are the two points
at which the tribunal could be engaged, and in both instances we
find that it would be more efficient and effective than the alterna‐
tive process would be.

Mr. Ryan Turnbull: In some sense, is the tribunal actually en‐
hancing the efficacy of the OPC's use of the new powers it would
get as a result of the CPPA, or is this a check-and-balance situation
in which those powers would be somewhat limited by the tribunal?
I think what was implied was that, essentially, having a tribunal—at
least as I understood Mr. Williams' intention when he made his
comments—would somehow take some of the power away from
the OPC, but I'm not sure that's the case.

First of all, we've already established that the OPC is getting sig‐
nificant new powers. The powers the OPC would have as a result of
the CPPA would be enhanced. Since the OPC did not have those
powers in the past, it might make sense to build trust in this rela‐
tively new system in Canada to ensure that those powers are
checked or have some limitations, but I can even speculate that
there might be some ways in which the monetary penalties might
be fairer as a result of having a tribunal look at how to set them at
the right level.

It's an open question. I really don't know exactly what the answer
is. It's a legitimate question.

Mr. Samir Chhabra: I think it's probably best to consider it in
two ways.

One, when we talk about the ability to set the administrative
monetary penalty, which would be done by the tribunal, I think
you're quite right that it is a check-and-balance piece. That is about
fairness. That is about expertise in setting the appropriate monetary
penalty.
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When it comes to the appeals process, again, you're quite right
that it would, in effect, speed up the finalization of an outcome
compared to what it would be otherwise by following the court sys‐
tem. Because the decisions of the tribunal are final, there is signifi‐
cantly more speed and efficiency and effectiveness in getting to the
outcome. One could suggest that actually the OPC's powers and the
ability of the commissioner to get to a final decision and to influ‐
ence what's happening in the market and to get companies to com‐
ply are in fact sped up and aided by having a tribunal system rather
than having to work through multiple layers of court systems via
appeals.

● (1825)

Mr. Ryan Turnbull: Thank you.

I have one other question related to this. I note that some other
members on this committee have noted the number of cases that
have been contested in the federal courts. Now, I think it's mislead‐
ing to use that as a way of determining the volume of disputes there
might be, given the fact that we're discussing here a new legislative
framework. The old one in PIPEDA was 20 years old and didn't ac‐
count for the digital age that we're in. It didn't account for many of
the breaches in privacy that may happen more frequently through‐
out our economy today.

I think when you're introducing a new legislative framework that
comes with the OPC having new powers and authorities, and you
have an old legislative framework not suited for the age we're in,
my impression would be that there could be a lot more volume of
disputes that both the OPC and the tribunal might deal with in the
future once we, hopefully, get through installing this new legisla‐
tive framework.

Can you unpack that for us and whether you think that volume of
disputes would likely increase in the future? Again, I could see a
case to be made that if we think the volume is going to increase,
which I suspect may be the case, then would we want all of those
disputes to be going through a federal courts system rather than
having a tribunal in place that significantly speeds up the process
and gets to outcomes and increases trust and transparency in a sys‐
tem that is relatively new?

Mr. Samir Chhabra: I think it's very fair to say that the OPC is
getting significant new powers. Those powers include order-mak‐
ing powers and the ability to recommend administrative monetary
penalties, which are significant changes from the current approach
wherein, as my colleague pointed out earlier, the OPC does not
have those abilities.

I think it's likely that companies may be more motivated to un‐
dertake appeals and try to seek different outcomes because of the
nature of how they could be impacted by the OPC's new powers. I
think it is quite reasonable to suggest that there might be more ac‐
tivity in terms of follow-on appeals.

Mr. Ryan Turnbull: Chair, are we having a vote soon? I'm just
double-checking the time.

The Chair: Well, we are supposed to, but the bells are not ring‐
ing.

Mr. Ryan Turnbull: They're not. Okay. I'll keep going, then.

My understanding is that other jurisdictions also have a tribunal
in place. Mr. Williams was saying that we would be an international
outlier, but based on my understanding and based on some of the
things you've said already, that is not exactly the case. It may not be
the case at all.

Could you clarify for us any of the other tribunals and how
things work in those other jurisdictions? I know you've mentioned
New Zealand and Australia, but are there any others that you could
reference?

Mr. Samir Chhabra: As you correctly pointed out in the ques‐
tion, Australia and New Zealand are both analogues we've looked
at that have tribunal mechanisms. The U.K. has a tribunal mecha‐
nism that's organized slightly differently from what's being pro‐
posed under the CPPA. Again, as I pointed out earlier, different ju‐
risdictions have different kinds of constitutional frameworks that
can drive those differences.

It's also important to recognize that when we're looking at ana‐
logues around the world, a lot of the privacy rule sets or legal
frameworks have very different applications and very different
scope, and therefore would necessitate different kinds of oversight
mechanisms. A good example that we referenced earlier today is
California, which has come up in this committee a number of times
over the last few weeks. California's administrative monetary
penalty regime is capped at between $2,500 and $7,500 per trans‐
gression. At that level, it may not be necessary to have a body of
expertise dedicated to understanding the issues and determining the
right level of monetary penalty that would be applied.

In this case, under CPPA, we're talking about going up to $10
million or 3% of global revenues. That is a very significant impact.
I think a degree of procedural fairness would be expected. That's
why the tribunal is a core part of the government's proposal.

● (1830)

Mr. Ryan Turnbull: Based on what you've said, there are ad‐
ministrative tribunals in the U.K., Australia, New Zealand and Ire‐
land. You've pointed to the model in Quebec as being slightly dif‐
ferent but effectively an administrative tribunal. I think there are
other federal-level jurisdictions or areas. I think there are several
other areas where administrative tribunals are used.

Can you maybe talk about any of those other examples—within
agriculture, for example, or any of the others that you know about?

Mr. Samir Chhabra: Certainly.

I have mentioned tribunal models or administrative tribunals in
spaces in Canada federally, like agriculture, transportation and in‐
ternational trade. I'll turn to my colleague for some specifics on
those.

Ms. Runa Angus: The first one is obviously in competition as
well, and I think we've talked about that.
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Another interesting example is the CRTC, which is also an ad‐
ministrative tribunal. What's interesting is that under Canada's anti-
spam legislation, there is a chief enforcement officer who has all of
the powers the OPC would have. They conduct investigations, issue
notices of violation and make recommendations, potentially, for
AMPs, but it's the tribunal that actually makes those decisions,
again, as an oversight mechanism.

Again, it's very similar to the CAI model in the sense that there is
an appeal mechanism within the organization, like the CRTC, but
it's in one organization as opposed to two different organizations.
The Competition Bureau is another example in which there are two
different organizations. There's the Competition Bureau and then
there's the Competition Tribunal, which performs the same func‐
tion.

Mr. Ryan Turnbull: Thank you.

On a slightly different topic, I think this amendment also re‐
moves the private right to action. Can you speak to the importance,
from a principles perspective, of having that incorporated into...?
That seems to be a pretty important piece of the legislative frame‐
work that hangs together.

Can you speak to the importance of that?
Mr. Samir Chhabra: The importance of maintaining a private

right of action has been raised by civil society stakeholders
throughout the consultations that have taken place since 2018. It's
also been raised as an important feature by the Office of the Privacy
Commissioner.

Because of the way the law is set up, although it's possible for
the commissioner to recommend an administrative monetary penal‐
ty, that's not going to compensate an individual who may have suf‐
fered a transgression of the act on their own personal information.
It wouldn't do anything to make them whole. What a private right
of action does, as it's proposed in the bill, is allow the individual in
that finding, on the basis of a decision and a finding of the Privacy
Commissioner, to go and seek awards or compensation on the basis
of the impacts they faced through the transgression of the law.

Mr. Ryan Turnbull: Essentially, they wouldn't be able to seek
rewards for breaches of their privacy as a result of this amendment.
Is that what I'm hearing?

Mr. Samir Chhabra: If the proposed amendment in CPC-9
were to move forward, it would remove the ability for individuals
to take a private right of action in these situations. That's right.

Mr. Ryan Turnbull: It seems pretty counter to what I've heard
some members on this committee say they would like to be able to
protect, which is the fundamental right to privacy.

I really appreciate your testimony. This is the last thing I'll ask,
because it's still nagging in my mind.

I think Mr. Williams and Mr. Vis implied that the OPC doesn't
want a tribunal. I think Ms. Angus said that's not exactly correct.
Can you just square that for us, because it seems like it's a funda‐
mental disagreement here?

Where does the current Privacy Commissioner, Mr. Dufresne,
who I have a lot of respect for...? I would love to know how we en‐
sure....

What is the Privacy Commissioner's perspective on the tribunal?
Can you give us just the highest overview of that again? I know
you've already told us, but it seems like there's a difference of opin‐
ion about what the Privacy Commissioner has said, and it would be
helpful just to clear that up once and for all, if possible.

● (1835)

Ms. Runa Angus: Sure. Last year, the Privacy Commissioner
published 15 recommendations that were his top priorities or top
changes that he wanted to see in the CPPA, and none of them re‐
quested the removal of the tribunal. He requested two things. One
was with respect to the tribunal and one was with respect to his oth‐
er enforcement powers.

With respect to the tribunal, what he said was that he would pre‐
fer the tribunal decisions be appealed to the Federal Court of Ap‐
peal rather than the Federal Court, which is currently the system.
As we've said, it's not an appeal, it's a judicial review, so it's not
quite the same thing. Skipping a step is not really going to make it
faster, because it's not an appeal.

The second recommendation was about giving more flexibility
with respect to compliance agreements. Specifically, he wanted to
be able to enter into a compliance agreement at any point in time;
he wanted financial consideration, so the equivalent of AMPS, to
be part of the compliance agreement that he could conclude, and
there are government amendments to that effect.

Mr. Ryan Turnbull: Is there any residual disagreement in terms
of what the OPC has recommended and the approach currently be‐
ing taken in the CPPA?

Ms. Runa Angus: It would be the OPC recommendation that
asked for the decisions of the tribunal to go to the Federal Court of
Appeal that we would not do. My understanding is that it would re‐
quire an amendment to the Federal Courts Act, which is not under
consideration at this time. We couldn't amend the Federal Courts
Act to that effect.

At the same time, from a policy perspective, that's not necessari‐
ly going to speed up the process, because, as we've discussed, it's a
judicial review and not an appeal.

Mr. Ryan Turnbull: To clarify again, the OPC did not ask for
taking the tribunal out of this legislation.

Ms. Runa Angus: That is correct. The current commissioner did
not ask for that.

Mr. Ryan Turnbull: Okay. Thank you.

[Translation]

The Chair: Thank you very much, Mr. Turnbull.

Mr. Garon, go ahead.

Mr. Jean-Denis Garon: Thank you very much.

I want to go back to what Mr. Turnbull said. Some good ques‐
tions have been raised, and that's necessary for debating purposes.
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We've discussed at length the number of cases the Commissioner
has handled under the present legislative framework. I've ques‐
tioned the parliamentary secretary, the minister and the deputy min‐
ister on the subject. We can agree that amending the act could in‐
crease the number of cases and expand the case law, for example,
which raises the matter of expertise.

To my mind, expertise has to be acquired at both the Commis‐
sioner's office and the tribunal. I think this is a something of a side
issue. We're interested in knowing what expertise has been built at
the Commissioner's office.

How many of the Commissioner's decisions have been chal‐
lenged in Federal Court, and how many of those were invalidated?

Ms. Runa Angus: It's important first to point out that the Com‐
missioner doesn't currently have decision-making authority. The
Commissioner publishes an investigation report that contains rec‐
ommendations and if the business doesn't want to comply with
them, that's when the Commissioner or complainant can take the
business to court.

We looked into this issue and found that, from 2003 to 2024,
some 50 decisions concerned an investigative report prepared by
the Commissioner and that, in 70% of those cases, the court did not
agree with the Commissioner's findings and investigation report.

More recently, in a case involving the Commissioner and Face‐
book, the Federal Court found that the Commissioner had not dis‐
charged his burden of proof. He hadn't really made his case. It
should also be noted that the Commissioner appealed that decision.
As we said, since that's obviously a long process, we'll have to see
how long we have to wait for a final decision in the case. It doesn't
always happen that way, but it nevertheless happens often enough.
● (1840)

Mr. Jean-Denis Garon: So that's what I was talking about.

Out of personal interest and for the committee's benefit, I'd like
to have those statistics and a list of those judgments, if that
wouldn't trouble you. I have to say I previously made that same re‐
quest in private and didn't get the information I asked for. However,
I know one mustn't disclose private conversations.

Earlier, Mr. Chhabra said that
[English]

in most cases, “the commissioner loses”.
[Translation]

So the Federal Court has apparently invalidated many of the
Commissioner's findings, and we want to create a new tribunal
based, among other things, on the allegation that the Federal Court
doesn't have the necessary expertise.

Explain that to me. I'm not a lawyer, but, logically speaking, I
think that's a dubious justification.

Mr. Samir Chhabra: It's a matter of effectiveness and expertise,
Mr. Garon.

Mr. Jean-Denis Garon: I'm asking you the question precisely
because that has happened many times.

You said we need a new institution, new people nominated, a
new tribunal and a new building because the Federal Court doesn't
have the necessary expertise.

Here's my reasoning. My own impression is that creating this
new institution might have the effect of discrediting the Commis‐
sioner. We're told we need a new tribunal that has the necessary ex‐
pertise. The stated justification for that is that the Commissioner's
decisions are often invalidated by the Federal Court, which there‐
fore has the necessary expertise to do so. However, if we tell you
we prefer to go directly to the Federal Court, we're told it doesn't
have the necessary expertise.

For someone for with an IQ over 80, that's completely illogical.
Mr. Samir Chhabra: Thank you for your question.

We have to acknowledge that there are two distinct elements
here.

First, there are administrative monetary penalties. Then there are
appeals. Those are two separate elements.

In my opinion, the necessary expertise on penalty-related deci‐
sions could be developed within the tribunal.

Mr. Jean-Denis Garon: However, your view is that—
The Chair: Just a moment, Mr. Garon.

Colleagues, as you can hear, the bells are ringing for the vote.
Since they started around 6:42 p.m., the vote will be held near the
end of the meeting. The meeting was supposed to conclude at
7:12 p.m., but I propose we adjourn around 7:05 p.m. so that all
those who wish to go to the House to vote have time to do so. Hav‐
ing said that, I need the unanimous consent of committee members
to continue the meeting to around 7:05 p.m.

Do I have the unanimous consent of the committee?
● (1845)

[English]

That's until about seven o'clock. Are we good?

Some hon. members: Agreed.

The Chair: Okay. Thank you.

[Translation]
Mr. Jean-Denis Garon: I didn't mean to interrupt you rudely,

Mr. Chhabra, but I think it's important to use our time wisely, par‐
ticularly since things are going smoothly today, which is quite rare.

I don't understand how that expertise could be developed from
scratch at a new tribunal but not at the Office of the Commissioner.

Mr. Samir Chhabra: Once again, thank you.

We don't draw a distinction between the expertise of the Com‐
missioner's office and that of the tribunals. In fact, the newly creat‐
ed tribunal would respect the Commissioner's expertise by virtue of
the fact that it would have to attach considerable importance to the
Commissioner's decisions.
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[English]

In other words, the tribunal is providing more respect to the ex‐
pertise of the commissioner by deferring to the facts, decisions and
determinations made by the commissioner.

The second point about expertise is that the tribunal would see
all of the cases related to privacy infractions and breaches. They
would build that expertise, awareness and understanding over time,
versus a scenario in which a court—any court and any judge—
could be sought to sit on a given case. That is a very significant dis‐
tinction.

It's about expertise in at least three ways in this case: the exper‐
tise to develop a facility to identify the right administrative mone‐
tary penalty; the expertise resident in the commissioner that be‐
comes more respected because the tribunal must give deference to
the commissioner's findings and facts; and the expertise in the tri‐
bunal itself, which becomes a much more expert body in hearing
these appeals because it sees every single privacy—
[Translation]

Mr. Jean-Denis Garon: All right, I understand.

What you're telling me—
Mr. Samir Chhabra: I'd like to continue my answer, with your

permission, Mr. Garon.
[English]

In the GDPR, which is the European system of general data pro‐
tection regulations, Ireland has a system whereby its privacy regu‐
lator can't levy a fine directly. They must go to seek an adjudicated
body to determine the level of the fine.

They have the highest level of GDPR fines in Europe, so the
ability to work through these processes doesn't necessarily in any
way suggest that you're going to have reduced fines, as may have
been suggested at this committee earlier today, or that you're going
to have slower decision-making. What we see internationally is just
the opposite, in fact: The commissioner's work is actually strength‐
ened by having an expert tribunal working on these issues exclu‐
sively.
[Translation]

Mr. Jean-Denis Garon: So you're essentially telling us that, if
we create this new tribunal, it will be able to build expertise faster
than the Federal Court because its judgments will concern a limited
number of matters.

To my mind, that doesn't rule out the possibility that the same
thing will happen at the Commissioner's office.

Let's move on to something else. You mentioned the duty of def‐
erence and said that the Commissioner's role wouldn't shrink, as it
were, because the tribunal created under the bill would defer to the
Commissioner's decisions and would only assess administrative
monetary penalty amounts.

Is my understanding correct?
Mr. Samir Chhabra: The tribunal would have two purposes: to

determine appropriate administrative monetary penalty amounts
and to adjudicate appeals.

Mr. Jean-Denis Garon: Earlier someone said, or at least sug‐
gested, that the new tribunal would be empowered to establish fair‐
er, more appropriate or more equitable penalties and would have to
uphold the decisions made by the Commissioner. However, sub‐
clause 103(1), which concerns the disposition of appeals, provides
as follows:

The Tribunal may dispose of an appeal by dismissing it or by allowing it and, in
allowing the appeal, the Tribunal may substitute its own finding, order or deci‐
sion for the one under appeal.

So that's not entirely true. Perhaps you can explain the legal term
“consideration” to me, but that's not what was suggested earlier to‐
day. It was suggested that the Commissioner would be able to make
recommendations and that the tribunal would have the necessary
expertise to determine monetary penalty amounts. In reality, how‐
ever, the new tribunal wouldn't really have greater expertise since,
ultimately, it would simply be able to invalidate what the Commis‐
sioner had decided. It's written here in black and white, in sub‐
clause 103(1), and I repeat:

The Tribunal may dispose of an appeal by dismissing it or by allowing it and, in
allowing the appeal, the Tribunal may substitute its own finding, order or deci‐
sion for the one under appeal.

● (1850)

Ms. Runa Angus: I'd like to clarify two points. First, sub‐
clause 103(2) provides:

(2) The standard of review for an appeal is correctness for questions of law and
palpable and overriding error for questions of fact or questions of mixed law and
fact.

That's where the idea of consideration comes into play. The idea
is to determine the applicable standard. When we say that the appli‐
cable standard of review is correctness for questions of law, it's a
very strict standard, but the applicable standard for questions of fact
and mixed questions of fact and law is palpable and overriding er‐
ror. Consequently, in such cases, it must really be demonstrated that
the Commissioner—

Mr. Jean-Denis Garon: I understand.

Ms. Runa Angus: We also discussed the expertise that would be
established, but the tribunal will in fact already have expertise
when it's established since the three to six members who would
constitute it under the bill would already have to have expertise in
the field. Consequently, expertise wouldn't necessarily have to be
built.

Mr. Jean-Denis Garon: In recent days, we've seen examples in
Quebec of judges whose expertise could be doubted.

Can you tell me what could prevent us, as legislators, from stat‐
ing in the bill and amendments that this standard of review would
apply to the Federal Court?

Ms. Runa Angus: On the one hand, from a very technical point
of view, I think you would have to amend the Federal Courts Act
because it's the legislation that prescribes how the Federal Court re‐
views decisions.
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On the other hand, from an administrative law standpoint, there
are certain principles of justice. Consequently, you would have to
clarify, as is being done in Quebec, the roles and responsibilities of
each clause to distinguish investigative and adjudicative functions.
Then you would have to specify what standard the Federal Court
would apply having regard to the structure of the organization.

Mr. Jean-Denis Garon: I'd be very curious to know more about
the subject. I sense that we may not be voting today, which will
give us a chance to learn more about it.

That being said, the bill provides for the enactment of three
statutes. It's hard to pity a government that would have to amend a
fourth for it all to work. Please pardon my lack of sensitivity.

The Chair: Thank you.

Go ahead, Mr. Perkins.
[English]

Mr. Rick Perkins: Thank you, Mr. Chair.

Would you consider the federal Privacy Commissioner to be an
expert in privacy and privacy processes?

Mr. Samir Chhabra: I think that's a fair statement.
Mr. Rick Perkins: Would you feel the same way about provin‐

cial privacy commissioners?
Mr. Samir Chhabra: Again, I think that's a fair statement, but I

would rather not engage on it in the generics.

When we think about the different powers that each of those
commissioners has and the different systems in which they func‐
tion.... For example, they don't all have the ability to impose admin‐
istrative monetary penalties. Alberta and B.C. are examples of that.
● (1855)

Mr. Rick Perkins: That's fair enough, but I just wanted to estab‐
lish that—

Mr. Samir Chhabra: Therefore, when we're talking about de‐
grees of expertise, I think it's important that we be really clear
about where the expertise lies—

Mr. Ryan Turnbull: I have a point of order.

I don't want to interrupt, but can we just let the witness finish his
answer?

Mr. Rick Perkins: I have only five minutes until we adjourn,
and he's not answering the question I was asking.

Mr. Ryan Turnbull: Rick, I'm really respectful. If you wouldn't
mind letting him finish answering without cutting him off, I would
appreciate it.

Mr. Rick Perkins: Could you wrap that up so I can get on with
it?

The Chair: Thank you, Mr. Turnbull.

A point of order is not a debate between MPs, but, yes.... Please,
Mr. Perkins, allow Mr. Chhabra to conclude his thoughts.

Mr. Samir Chhabra: Thank you, Mr. Chair.

I was simply trying to make the point that it's important that we
think about domains of expertise very specifically. We are talking

about a specific question. Make sure the voices we're talking about
in that question are actually avowed experts in the area they're talk‐
ing about.

If we're going to be talking about things like having a tribunal,
for example, or having an administrative monetary penalty
regime—

Mr. Rick Perkins: Let me pose my questions, if I could. Thank
you.

I understand all of that, and there are different systems, but pri‐
vacy commissioners all talk to each other. They're not some sort of
independent, isolated person. In fact, they talk to each other around
the world.

I'm sure you've read this, but in the current Privacy Commission‐
er's submission on Bill C-11 in 2021, he wrote:

The central issue in this design is as follows. In order to enhance consumer con‐
fidence, we believe that the decision-making system for adjudicating complaints
should be as fast and efficient as possible. In order for individuals to have confi‐
dence, they would expect there to be real and timely consequences when the law
is violated. Of course, the system must also be fair to businesses. Over a 40-year
period, the OPC's performance in this regard has been excellent, and we wel‐
come making our procedures more transparent and consulting on ways to en‐
hance them. We are also prepared, should Parliament grant us the power to im‐
pose monetary penalties, to have to take into account any relevant factors, be‐
yond those set out in—

He mentioned a particular section in the previous bill.

He continued:

In our opinion, the design of the decision-making system proposed in the CPPA
goes in the wrong direction. By adding an administrative appeals Tribunal and
reserving the power to impose monetary penalties at that level, the CPPA en‐
courages organizations to use the appeal process rather than seek common
ground with the OPC when it is about to render an unfavorable decision. While
the drafters of the legislation wanted to have informal resolution of cases, they
removed an important persuasive tool from the OPC. Moreover, this design is
outside the norm when compared with other jurisdictions.

We've had a lengthy discussion on that already.

He continued:

Given these considerations, our primary and strong recommendation is to re‐
move the provisions relating to Personal Information and Data Protection Tri‐
bunal....

That's from the previous bill, Bill C-11, which has been put for‐
ward again.

When the Privacy Commissioner appeared before this committee
on October 19, 2023, he said:

Third, there remains the proposed addition of a new tribunal, which would be‐
come a fourth layer of review in the complaints process. As indicated in our sub‐
mission to the committee, this would make the process longer and more expen‐
sive than the common models used internationally and in the provinces.

This is why we've recommended two options to resolve this problem. The first
would be to have decisions of the proposed tribunal reviewed directly by the
Federal Court of Appeal, and the second would be to provide my office with the
authority to issue fines and to have our decisions reviewable by the Federal
Court without the need to create a new tribunal....
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He's an expert, but that was also shared by the former privacy
commissioner when he appeared before this committee. He also
pointed out that every provincial privacy commissioner opposes the
tribunal. In fact, specifically, the Information and Privacy Commis‐
sioner of Alberta stated before this committee, at meeting number
104, that:

We are concerned about whether the inclusion of the tribunal as an appeal body
to the Privacy Commissioner's orders would impact our ability [as provincial
privacy commissioners] to conduct joint investigations.

There's a lot of opposition to this. That's what we've heard. I'm at
a loss to see.... Almost anybody who's an expert in this has said this
will lengthen the process and make it more difficult—everybody
except the government.

Mr. Samir Chhabra: I think we've been really clear in explain‐
ing our rationale for why we think it would be more efficient in this
model. I think we've also been really clear to note that in some cas‐
es the provincial commissioners don't have the power to issue ad‐
ministrative monetary penalties.

The previous commissioner was reacting a number of years ago
to a different bill and a different approach. The current Privacy
Commissioner has outlined an interest in seeing compliance agree‐
ments be more flexible in their approach. The government's amend‐
ment does in fact propose to make that a feature.

As my colleague Ms. Angus pointed out earlier, the ability to
change the level of appeal to the Federal Court of Appeal rather
than the Federal Court, which is also something that Commissioner
Dufresne has pointed out, is not something that can be done in this
proceeding, because Bill C-27 doesn't actually open the Federal
Courts Act.

The other approaches that Commissioner Dufresne has highlight‐
ed have in fact been taken on board. Our conversations with the
Privacy Commissioner suggest that there is an openness and an un‐
derstanding of why this could be important. In fact, in his most re‐
cent testimony to this table, the OPC himself suggested that:

Since the bill provides the authority to issue orders and significant fines, more
procedural fairness may be warranted.
To address that concern, the government could say, yes, more procedural fair‐
ness is needed. That's the model used in Quebec and other parts of the world.

Even in his own testimony before this committee, he did in fact
raise that issue and acknowledge that there could be good reasons
for doing so.

I would also point out that in your commentary earlier, the way it
was presented made it seem like the commissioner could not act
quickly. In fact, the exact opposite is true under CPPA. The com‐
missioner can act quickly to issue orders, both compliance orders
and stop orders.

This notion that somehow this tribunal function would slow
down the ability for the commissioner to act in situations that are
requiring speed is not the case, and this notion that somehow inves‐
tigations or joint investigations would be impeded only because of
an administrative monetary penalty, which, by the way, would al‐
ways be set distinctly anyway.... The ability to collaborate on an in‐
vestigation is not at all hampered by having a tribunal in place. The
only thing the tribunal is responsible for is determining the ultimate
amount of any given administrative monetary penalty.
● (1900)

Mr. Rick Perkins: I've noticed the clock, and we're going to
vote, but I just want to say, because I'll continue on this at the next
meeting, that that wasn't my presentation. That's the testimony of
the Privacy Commissioner. I just want to correct you there, because
you made it seem like it was mine. I was quoting the Privacy Com‐
missioner.

The Chair: On this note, I'm sure we'll have the chance to con‐
tinue this interesting discussion.

Thanks to our witnesses for being with us today, and we'll see
you next week.

This meeting is adjourned. Thank you, everyone.
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