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ORDER OF REFERENCE
Extract from the Minutes of Proceedings of the Senate.

WEDNESDAY, June 29, 1960.

“Pursuant to the Order of the Day, the Senate resumed the adjourned debate
on the motion of the Honourable Senator Thorvaldson, seconded by the Honour-

able Senator Pearson, for second reading of the Bill C-68, intituled: “An Act
to amend the Income Tax Act”.

After debate, and—

The question being put on the motion, it was—

Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Thorvaldson moved, seconded by the Honourable
enator Buchanan, that the Bill be referred to the Standing Committee on
anking and Commerce.

The question being put on the motion, it was—

Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

THURSDAY, June 30, 1960.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 10.00 a.m.

Present: The Honourable Senators: Hayden, Chairman; Aseltine, Beaubien,
Brunt, Croll, Dessureault, Euler, Gershaw, Golding, Haig, Lambert, Leonard,
Macdonald, McKeen, Pratt, Thorvaldson, Turgeon, Vaillancourt, Wall and
Woodrow—20.

In attendance: Mr. E. R. Hopkins, Law Clerk and Parliamentary Counsel
and the Official Reporters of the Senate.

Bill C-68, An Act to amend the Income Tax Act, was read and considered.

Mr. E. R. Irwin, Director, Taxation Division, Department of Finance,
Mr. J. F. Harmer, Assistant Director, Assessment Branch, Mr. D. R. Pook,
Chief Technical Officer and Mr. E. S. MacLatchy, Assistant Director, Legal

Division, of the Department of National Revenue, were heard in explanation
of the Bill.

On motion of the Honourable Senator Brunt, seconded by the Honourable
Senator Turgeon, it was Resolved to report recommending that authority be
granted for the printing of 800 copies in English and 200 copies in French of
their proceedings on the said Bill.

Clauses 1 to 17 were carried.

Subclauses 2, 3 and 4 of clause 18 were carried.
Clauses 19 to 32 were carried.

Subclauses 1 to 4 and 6 of clause 33 were carried.

; At 1.15 p.m. further consideration of the Bill was adjourned until 10.00 a.m.,
Wednesday, July 6th, 1960. '

Attest.

A. Fortier,
Clerk of the Committee.




THE SENATE

STANDING COMMITTEE ON BANKING AND COMMERCE

EVIDENCE
OrTawa, Thursday, June 30, 1960.

The Standing Committee on Banking and Commerce, to which was referred
Bill C-68, an Act to amend the Income Tax Act, met this day at 10 a.m.
Senator Salter A. Hayden in the Chair.

The CHAIRMAN: Gentlemen, we have a quorum. We have one bill before
us this morning, C-68, an Act to amend the Income Tax Act. As witnesses
we have Mr. F. R. Irwin, Director, Taxation Division, Department of Finance;
Mr. J. F. Harmer, Assistant Director, Assessment Branch, Department of Na-
tional Revenue; Mr. D. R. Pook, Chief Technical Officer, Department of National
Revenue, and Mr. E. S. MacLatchy, Assistant Director, Legal Division, Depart-
ment of National Revenue.

Since it is impossible to look through the whole bill and find a principle
that is running through it except the principle of levying taxes, and there is
no use discussing that so I would suggest we deal with the bill clause by
clause.

Hon. SENATORS: Agreed.

The CHAIRMAN: These four representatives I named will sort out among
emselves who is going to give the answer on the particular clauses as we go
ong. If you have any questions, you just ask them and somehow we will
_get the answer for you.

Clause 1-—Estate Tax and Succession Duties applicable to certain property.
This deals with the question we discussed yesterday about getting a credit
n annual payments under a pension instead of some element of estate tax
nd succession duty that may have been included in the valuation of the
enefit originally. Would you care to give an explanation in as few or as many
ords as you would like, Mr. Irwin, if you are the one who is going to do it?
Mr. IRwIN: Mr. Chairman, this amendment provides that a taxpayer who
eceives a pension, a death benefit or an annuity under a registered retirement
avings plan may deduct a certain portion thereof for income tax purposes on
ccount of the estate tax or succession duty that may have been paid on the
alue of that particular property.

The method outlined in the amendment is first to determine the estate tax
pplicable to the property and the succession duty, if any, that may reasonably
e attributed to the property. You calculate the percentage which the
ggregate of these taxes is of the property.

The CHAIRMAN: The value of the property.

Mr. Irnwin: Is of the value of the property. This percentage is the amount
hat may be deducted from income for income tax purposes.

The CHAIRMAN: In each year.

Mr. Irwin: It may, of course, be a single payment.

The CHAITRMAN: Yes.

SexATOR BRUNT: Give us an example of that.

7
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: i uld be where there was an estate, say The CuarrRMAN: Instead of returning $2,800 you would return $2,800 less
of $iv(§l(; OI()I:)W(IJIET 'w%izimgée pee};axéle%‘f v‘?;;)s ((j:lomprised of the present value of $392 as income for that year. That is correct, is it not, Mr. Irwin?
pension’continuing to a widow. The Estate Tax Act in section 58(4) defines th Mr. Iswin: Yes, sir, ‘
part of any tax payable under that act that is applicable to property passin The CHARMAN: And if there was a lump sum payment you would, of
on death. . course, just apply the fraction in the lump sum.

Senator BrunT: Just let us take arbitrary figures and apply them to th Mr. TrwiN: Yes. ,
example. I think that is the easiest way. The CHAIRMAN: This goes part way in meeting the situation we tried to
The CHATRMAN: What amount of estate tax would you apply there? ‘ deal with two years ago, as you will recall, Mr. Irwin, in an amendment to
Mr. TRwiN: You might say the estate tax was $6,000. We would look firs the Estate Tax Act which was before us at that time. I say part way because
to section 58(4) of the Estate Tax Act and determine the amount of th by the time this clause Whicl_l we are now dealing W.lth starts to operate the
estate tax that is applicable to the pension. That would be $6,000 over th estate would have already paid estate tax a}nd succession duty on the value of-
aggregate net value of the property. the benefit, which valuation included the income tax element in the benefit.
Senator BRuNT: No, we have a succession duty in here. Is that not right?
The CHATRMAN: Let us assume it is Ontario. Mr. IrwiN: Yes. ‘ ‘
Mr. Inwin: AIl right. Suppose there is also a succession duty of $1,00 The CHAIRMAN: So it has not resolved the problem but possibly we are

for a total of $7,000. You take the aggregate of the taxes applicable to th making progress.
property, which I suggested was $100,000, to give a rate of 7 per cent. Mr. IRwIN: There are two ways, of course; this can be handled, the estate

The CHATRMAN: No. Wait a minute. It is the $7,000 over the value of th tax approach or the income tax approach. The Government, after a good deal
benefit; so it would be $7,000 over fifty, wouldn’t it? You are only ascrib of study on this matter, decided upon the income tax approach.
50 per cent of this estate as being the value of the pension benefit. The CHAIRMAN: Yes, and it is part of our responsibility if we think it
Mr. Irwin: I must refer you back to the words under (A). You determin does not go far enough to comment on the distance it goes and to point out
first the estate tax that is applicable to the property and the succ_essmn'duﬁ that the road is still open ahead for further improvement.
that is applicable to the property and. take the aggregate of this over th Senator MacpoNALD: It will affect just the income for 1960 and the future?
property. ' , The CHalRMAN: Yes, in subclause (2) of clause 1 it is provided that it
The CHATRMAN: Over the value of the property. You put a value of $50,000 = applies to 1960. Subclause (2) says:
on that. . . , (2) This section is applicable to the 1960 and subsequent taxation
Mr. IrwIN: If you assume that the taxes applicable to the pension ar years in the case of any benefit received upon or after the death of
$7,000, yes. a predecessor whose death occurred after 1958.
The CHATRMAN: It would be seven-fiftieths of whatever the annual paym
is. Let us assume there is an annual payment of, say, $2,500. The CHAIRMAN: What was the date of the coming into force of the Estate
Senator BRUNT: Make it $2,800.  Tax Act? ~
The CHATRMAN: All right, a $2,800 annual payment. So it would be sev Senator ASELTINE: January 1, 1959.
fiftieths of $2,800. : The CHSIRMAN: January 1, 1959. So it on}lly %eals v&’rli‘th a}:y benefits that
. : __have accrued since the coming into force of the Estate Tax Act, but not re-
dutylvz[l;pﬁc\;%lfé trghfhii’?g]r(:)(;)elst;l?le fotl of the estate tax and the suces _ troactively. The first time it will be reflected will be in 1960. There will not

be any benefit in 1959 if there was a payment. That is right.
Is this section clear now? Shall we carry it?
Hon. SENaTORS: Carried.
The CHATRMAN: Clause 2, Mr. Irwin?
Mr. IrwiN: Clause 2 is to prevent the taxpayer having the benefit of both

_section 15 and section 37. Both these sections deal with what a taxpayer, who
is a member of a partnership or a proprietor of a business, may do in certain .

The CHAIRMAN: Yes. _
Senator BrRuNT: And you put that over fifty.

Mr. Irwin: Over the value of the property to arrive at a percen
and that is the percentage which may be deducted from the annual paym
or the benefit if it happens to be a single payment.

Senator BRuNT: Let us get it clear. The $7,000 is put over $50,000?

The CHAIRMAN: That’s right, over the value of the benefit. __circumstances -where he may find that more than twelve months income is
Senator BrunT: Is that right, Mr. Irwin? bunched into one income tax return.
Mr. Irwme: Yes. The CHAIRMAN: Have you an illustration of that? I have been studying
The CHAIRMAN: That is what the statute says. On the example we h \ both those sections, and I must say I was not too clear as to what the result
it would work out that slightly under $400 would be dedt}cted from W was. \
would otherwise be paid with respect to the annual payment if we assume Mr. IRWIN: Section 15 of the Income Tax Act requires that an individual
annual payment to be $2,800. It would be seven-fiftieths of that. It W  who is a member of a partnership must include in his income for a calendar
be slightly under $400. , year the income of the partenership earned during the fiscal period that

T It would give you $392 on which no income tax W en_ded in the calendar_ year. Suppose an individual is a member of a partner-
be piieél ator BrON . : hip whose fiscal period ends on, say, January 31, 1960, for 1960 he must
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include in income the income of that fiscal period that ends in the calendar
year. Now, it might happen that the partnership was wound up on say Jul:
31, and that would mean the fiscal period of the partnership will end on July
31 and he would have two fiscal periods ending in 1960 and would have to |
include 18 months income in his return for 1960. This would happen if it |
were not for the provisions of section 15 which permit him to elect to hav
the fiscal period end at the time it would have ended had the partnershi
not been wound up.

Senator BRUNT: He puts nine months into the next year?

The CHalRMAN: No, the whole thing after January 31.

Mr. IrwIN: If he makes that election.

Senator BrunT: It goes into the subsequent year?

The CHAIRMAN: That is right.
Mr. IrwiN: All clause 2 says is that he may nct use section 15 if in th
year the partnership is wound up he can use section 37 which gives him certai
other reliefs, which we will come to later in this bill because that section i
being amended as well.
The CHAIRMAN: Let us now bring in section 37, subsection (2) whic]
appears on page 7 of the bill.
Mr. Irwin: Section 37 of the Income Tax Act is designed to deal wit
situations where the taxpayer might have to include more than twelve month
income in one taxation year. This could arise, for example, where a proprieto
of a business sells his business and thereby ends its fiscal period and the
takes employment. He might have income in the year both from the fisca
period of his business that ended in the calendar year and then from th
employment for the remainder of the year. Section 37 permits a proration ¢
the income so that that part of his income which is attributable or whic
might be attributed to more than is activities during the year is taxed al
an average effective rate. It is designed to alleviate the impact of our gradu
ated rate schedule on income being bunched into one year. Clause 10, subclaus
(2), provided by this bill, extends this relieving provision to cover a numbe
of other situations where more than twelve months income may be bunche
into one year. For example, when a taxpayer withdraws from a partnershi
and becomes a proprietor of a business.

The CHAIRMAN: Let us assume he withdraws from a partnership on March
and he becomes a proprietor of another business in April. What is there there b;
the time he reaches the end of the year against which he would requir
relief? ;
Mr. HARMER: The only case in which he would require relief there, Mr
Chairman, is if the proprietorship on which he embarked in April had a fiscal
period ending before the end of that calendar year.

The CrHarrMAN: He would start off with this condition, that you are going
to have a fiscal period of several operations ending in the same year?

Mr. Harmer: That is right.

The CaarrMaN: That is the basis for it, and then this section would co
into operation and relieve on some apportionment or some prorating basis,
that right?

Mr. HarMer: That is right.

Senator BRUNT: A partnership or a proprietorship might have a fiscal ye
that coincided with the calendar year. ~

The CHarMAN: Of course, if you did that then your first year of 1
proprietorship would be less than twelve months and the combination of yo
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operation in a partnership and in a proprietorship in all would only encompass
twelve months, so there would not be any case for relief under this section
would there? ,

Mr. IrwIN: Not in the example you have outlined.

The CHAIRMAN: Any other questions on this?

Senator BRunT: No.

The CHAIRMAN: Shall section 10 carry as well as section 2?7

Some HoON. SENATORS: Carried.

thinl;m}f .CHAII'%;VIANI Section 3 is another one of the depreciation sections. I
It 1s quite straightforward reading, Mr. Irwin, but i
rplanation it g In, but would you give an

Mr. IRWIN: $ubc1ause (2) deals with the transfer of depreciable property
from one prescribed class to another. The regulations prescribed under the
authomty_ of the Income Tax Act provide for dividing assets into about eighteen
classes with a rate pf capital cost allowance for each class. It sometimes happens
that a taxpayer thinks an asset falls under one class, when, in fact, it should
fall undel.* a-n‘other class, and when this is discovered he wants to make a change;
or the Minister of National Revenue may, on examining a return, find that a;
taxpayer has .regar(.ied an asset as falling in the wrong class and may direct him
to reclassify it. This clause provides rules to take care of these circumstances.
_ The CHamrMaN: Yes, for whatever the reason for the change in classifica-
t1pn. It may b(? at thg request of the minister, or it may be that the taxpayer
hunse}f has misclassified the property and wants to shift it another class: is
that right? ’

Mr. IRwiN: Or the classiﬁcationrof assets may be changed by regulation.

The CHAIRMAN: So in all those events you have taken care of it by this
amendment. T assume in practice you were doing it, anyway.

Mr. HARMER: Yes.

The CHAIRMAN: Yes, this is just giving statutor i

. . y effect to something that

was good and workable in practice. Does subsection (1) of section 3 carrgy?
Hon. SENaTORS: Carried.
The CHAIRMAN: Subsection 2) of section 3 i i i i
bankrupt A ( on 3 deals with the situation in a
Mr. IrwIN: Not a bankrupt estate but a bankru ion. i

} : ‘ pt corporation. It provides
that a trustee in banl;rupty may claim a capital cost allowance on anpamount
equal to the undepreciated capital cost of the assets of the bankrupt corporation

_ at the time immediately before the corporation became bankrupt.

The CHARMAN: Does subsection (2) carry?
Hon. SENATORS: Carried.

The CHAIRMAN: Subsection (3) on page 4 deals with the time of coming

l into force of these subsections that you have explained?

Mr. IrwiN: Yes, sir.

The CrairMAN: Does subsection 3 carry?

Hon. SewaTtors: Carried,

The CHATRMAN: Section 47

Mr. IRwIN: Section 4 deals with family assistance payments. New Cana-

dians receive family assistance payments in respect of their children for the
first year in Canada. This is the period, you will recall, during. which they
do. not rgceive family allowance payments. This amendment provides that
children in respect of whom family assistance is paid shall be classed for
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income tax purposes as if they are children eligible for family allowances;
and the deduction that may be claimed for them will be $250 instead of $50p,

Senator THORVALDSON: Mr. Irwin, is there no way in which this legis.
lation can be made permanent? This section is in the amending act every yeq
Is there no way in which you can legislate once and for all in regard to th;
subject-matter?

Mr. IrwinN: This has to be annual legislation because the payment to the
children of new Canadians is authorized by the annual Appropriation Aet
It is under the estimates of the Department of Citizenship and Immigration
Now, it would be possible for this to be made permanent by amending the
Family Allowances Act or by some other act of Parliament providing for
these family assistance payments, but Parliament has not done so.

Senator BRUNT: In other words, if they do not set up an appropriation
in any year you would not have this in?

Mr. Inwin: That is so.

The CHAIRMAN: Does section 4 carry?

Hon. SexaTors: Carried.

The CHAIRMAN: Section 5 deals with the increase in the deduction of
medical expenses. ~

Senator ASELTINE: I think that is quite clear.

The CrARMAN: Yes. I think so. Does section 5 carry?

Hon. SewvaTtors: Carried.

The CHAIRMAN: Section 6, Mr. Irwin? ;

Mr. IrwIN: Section 6 deals with the calculation of the income of a non
resident, and subclause (1) is intended to make it clear that the income ¢
a non-resident from employment in Canada or a business carried on i
Canada shall be computed by reference only to his income from Canada.

The CHAIRMAN: Is there any difference, Mr. Irwin, between the ne
language which appears in section 6 as to meaning, and the language whic
is presently in the statute?

Mr. IRwIN: There was intended to be, sir.

Senator BRunNT: Would you explain what it is?

Mr. IRwIN: The words that are now to be used, I think, must be ex
amined in the light of the new wording found in clause 33 where incom
from a source or a particular place is defined. The objective here is
make sure that in computing the income of a non-resident we shall look onl
to his income from a source or from a particular activity.

The CHAIRMAN: But when you talk about a part of a man’s' incom
which may be reasonably attributed to duties performed by him in Canad
or to a business carried on by him in Canada, and you say his incom
from all duties performed by him in Canada and all businesses carried o
by him in Canada—if you put those two sentences down and write yo
answer at the end of each as being so much the answers would be th
same to each line, would they not?

Mr. HArRMER: Can I try to explain that, Mr. Chairman?

The CHAIRMAN: Certainly.

Mr. HarMER: I think the difference occurs where there may be a los
from one source, and income from the other. Under the old wording
section 31 it could be that the man ended up with an income from on
source of $10,000, and a loss of $10,000 from another source, so that B
had no income. Therefore, you cannot apportion anything between the tw

_countries, whereas under the new wording of section 31 the intention is
to look at the income from the source in the particular country which may
end up with us being able to tax $10,000 in Canada and saying the whole
$10,000 loss was from the United States where, in fact, it occurred.

The CHAIRMAN: That is not the question I am asking. Yes, I am beginning
to—

Mr. HARMER: The old section 31 said “such part of his income”, and if
he had no income there would be no part of it allocatable to Canada.

The CHAIRMAN: Suppose you have a resident carrying on, say, two pro-
prietorships in Canada so that he personally is liable for tax. He has a profit
from one and a loss from the other. What you are saying is that by this change
in the wording in section 6 of the bill, plus the change in the definition in
section 33 of the bill, you might be able to attribute the loss of some business
operations of his to the States so that it would not be brought into Canadian
calculations at all? Is that what you say?

Mr. HARMER: No, I did not intend to say that, sir. What I meant was that
he might have two businesses, one of them being, in fact, in the United States
and one, in fact, being in Canada; and, in fact, in the United States he lost
money, and, in fact, in Canada he made money. Under the old law his income
from all sources is the net of those two amounts, and if it comes to nil or less
than nil there would be nothing to allocate to Canada notwithstanding the fact
that he had, in fact, made money from his Canadian business.

The CHAIRMAN: Wait a minute, now. This section that you are proposing
_to amend deals with the taxable income of non-residents.

Mr. HARMER: In Canada.

The CHAIRMAN: Yes.

’ Mr. HARMER: Nevertheless, a non-resident is the same as any other person.
His income has to be calculated as being from all sources, and this is the
section which says how much of that income from all sources Canada can tax.
The CHAIRMAN: Well, Mr. Harmer, with respect to a non-resident of
Canada who is carrying on a business in Canada and who is also carrying on a
_business in the United States, are you suggesting that he could attempt to
relate his business operations and losses in the States to his operation in
Canada? ’
Mr. HARMER: In practice, sir, I do not think this is happening, but in law
we were afraid that someone could raise this argument, and the purpose of this
amendment is to prevent him from so doing. :

The CHAIRMAN: He might have an operation in Canada and an operation
:f)f the same kind of business in the United States. Then, to the extent that one
impinged on the other in the sense of head office expenses, and so on, wherever
the head office was, you are then concerned with the Canada-United States
_convention, are you not?

Mr. HARMER: Yes.

The CHAIRMAN: I am entitled to bring it into expenses. Are you sure there
klsn’t something more we are missing, Mr. Irwin?

Senator BRUNT: You are very suspicious.

The CHAIRMAN: Yes. That seems so simple that it is hardly worth while
covering by the change.

Senator MacpoNaLDp: I think the witness’ remark that it has no such
_Intention, should be recorded.

Senator THORVALDSON: Has anyone challenged the previous section?

- Mr._ HarRMER: Only indirectly because of this International Pipeline case.
This arises out of that case. The Justice Department in studying it thought
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Mr. HarmEeR: Not to my knowledge, senator.

Senator McKEEN: Would you allow it?

Mr. HarMmER: No. But we were afraid if we had disallowed that, and
were taken to court, under the present wording of the law it could very well
be that we would lose the case.

The CHAIRMAN: You have authority over expenses that may be the
subject matter of deductions against earnings, and you may disallow any part
of expenses which you think are not properly referable to the earning of that
income, or that are in excess of what is reasonable. Is that not correct?

Mr. HARMER: Yes sir. But these are not expenses in the normal sense:
they are losses from another business. ’

Senator CROLL: Is not the important word here “all”? They are inserting
the words “from all” and “and all businesses”. That seems to me to be stating
it more firmly.

The CrHAIRMAN: I don’t see, Senator Croll, any difference between saying
“from all duties performed by him”, and “may reasonably be attributed to
duties performed by him”.

Sgnator CroLL: What appeals to me is the word “all”; that seems a more
inclusive word than the words used in the present section. It made a difference
to me when I read it, but I waited to hear what others had to say. As I say
_ Ithought thi_s was a firmer way of putting it, and much more conclusive. Since;
they. are trying to attain the same objective, it seems to me that we ought
to give them the words if they think they will do the job they want done.

that, although it was not dealing with section 31, the reasons were equally
applicable in the case of a non-resident earning income in Canada, and felt
that if we were going to have to fix up the Income Tax Act to overcome that
decision, it would have to be done in respect of that income.
The CHalRMAN: But it was not a question of determining taxable income
of a non-resident. ,
Mr. HARMER: No.
The CHAIRMAN: You were determining the taxable income of a resident.
Mr. HARMER: Yes. But Justice felt it would be equally applicable in the
case of a non-resident. ‘
The CHAIRMAN: We have had this provision—section 6 refers to sub=-
section 1 (a) of section 31 of the act—in the statute for a few years. '

Mr. IRwIN: Yes. .

The CHAIRMAN: Has there been any difficulty in administering it?

Mr. HARMER: Not that I know of.

The CuairMAN: Has any question been raised by anyone of the possibility
that you will have the difficulties you envisage, and which you give as the
reason for the change? .

Mr. HARMER: Not in an actual case, no.

Senator THORVALDSON: I must say, Mr. Chairman, I rather prefer the
language of the amendment. I think it is more concise. 1

The CualrMAN: It might be. If I had seen that language before it was put
in the bill, I would have preferred it, but I do not like changing to language

one is not accustomed to, unless there is a reason for the change. ) . - 1
Senator THORVALDSON: 1 agree. However, I think this language is mor ; a?éinfﬁeln the pa(sit we should get an explanation of the purpose for changes
clear-cut than the old section. ‘ i 3"5 ?fliumﬁtefwnhout aé:tual cases, because situations may arise in the
The CramMAN: I don’t wish to be wearisome, but could we get a shor was not inten deg tooapncl)w,t:?;hazve may.g)r‘ot\_rld(? something in legislation that
statement on the record as to what this amendment does and what situation i it is th - DLy at new situation; but if we have it in the l.a w
it 1s there, and it becomes applicable. Therefore, I want to know everything

covers that the present language does not cover? they had in mind when they proposed this chan 2 in laneusce
Senator BRUNT: This will be very hypothetical. | Senator Trorvarbsox: Following what Sei o Crgo . ghas i 1 i
. casTehii (Ii?:;?ilc\feAN: It has got to be, because they tell us they have never ha you can have a good look at the draftsmanship. The previous sectior,l says:
. . “The part of his income for the year that may re bly b
Mr. IRwIN: Mr. Chairman, I know you would not want us to undertak ; . RAt, Yy Treasonably be
to defend legislation. Our role of course irs to try to explain it. atiributed to the duties performed by him in Canada...”
The CHairMAN: I did not ask you to defend it; I just ask you to explain it
Mr. IrwinN: This is a case, I think, where we hope to amend the law
before difficulties arise, not afterwards. '
The CHAIRMAN: You tell me what is the difficulty that you perceive s
clearly ahead that you think you should amend before it happens.
Senator BRUNT: Could you give us an example of where you migh
benefit by it? : f
Mr. IrwiN: I don’t think I can add anything to what Mr. Harmer has said
The CHAIRMAN: It seems to me Mr. Harmer’s is a reverse case. \
Mr. HARMER: Mr. Chairman, the explanatory notes on subclauses 1 and 2
refer to the same kind of case that I was stating as an example. It says that
the amendments provide that the income of a non-resident from employment
in Canada or a business carried on in Canada shall be computed by reference
only to income from Canada not by reference to the world income of the
non-resident.
In my example the world income would have been nil.
Senator McKEEN: Are there cases now where foreign companies are using
profits they make in Canada as an offset against losses in a foreign country?

Thgre is an element of discretion there. Somebody is going to have to
etermine something about what the income was—that is part of the law.
want to limit discretion wherever I can. From my point of view it seems
0 me.th‘at the amendment is absolutely clear and concise, and simply says
hat h1§ income for the year from all duties performed and so on, is taxable.
do think that there is a real benefit in the draftsmanship of the amendment.

The CHAIBMAN: I still think that if a non-resident operating in
Cana_o'[a a busmess and is also operating a business in the United States
nd if hg is belzng paid a salary by one or the other of these businesses,
he questhn arises as to the apportionment of that salary as between
he~ operation that he does in Canada and that which he does in the
nited Stqtes, and I say that question is still to be resolved under the
hapge as 1t would have under the present language. If a man has these two
Usinesses and is drawing a salary from one of $25,000 a year, and he works
or both, the problem of the apportionment of that income would still have to
e determined. There would have to be an adjustment made and under this
mendment the department would not be able to allow the apportionment.

.Senator THORVALDSON: In the final analysis the apportionment comes to a
ecision of the courts namely that if a man challenges the correctness of what
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Senator BRUNT: You made the statement, Mr. Irwin, thiat earned income
was ft_llly defined under the act and everything else was then classed as invest-
ment Income, Is that correct?

Mr. IRwIN: Yes.

Senator BRUNT: Then you define rent as earned income?
Mr. IrRwiN: Yes.

The CHAIRMAN: Yes, it is.

Shall section 7 carry?

is stated to be his income, of course he has the same right to challenge that
as anything else, and the court will eventually decide.

Senator McKEEN: Mr. Chairman, I am wondering if there is anything in
this that allows an adjustment as between the taxes a man has to pay who is
in business in Canada and in the United States such as the capital profits tax
which is not charged in Canada. As I understand, there is no offset against
the capital profits tax collected in United States as regards taxes paid in
Canada on that portion of the income coming from capital profits because
there is no tax collected on that portion of the income in Canada and so as'I
understand, regardless of tfaxes paid in Canada by an American resident i
Canada, there is no allowance made on the tax they collected in the United
States as capital profits.

The CHaIRMAN: If he is working in Canada he does not have to account
in the United States for personal earnings in Canada.

Senator McKEEN: But it is being done.

The CHarrMAaN: It does not have to be done. He does not pay any tax
in the United States on the operation he has in Canada. He does on all other
income.

Senator McKgeN: Yes, but what about the profits on sales of property and
things like that? .

The CHAIRMAN: Well, it is the long arm of the United States that tak
care of that, but on personal earnings, no.

We are getting far afield on this. Mr. Irwin, is there anything more yo
have to offer by way of explanation as to why this change was made, fro
what . Mr. Harmer has offered?

Mr. Irwin: No.

The CHAIRMAN: Subsection (2) of section 6. This is a further amendme
defining what a loss is. What have you to say about that, Mr. Irwin?

Mr. Irwin: I think we have already dealt with that.

The CHAIRMAN: Shall the subsection carry?

Hon. SENATORS: Agreed.

The CHAIRMAN: Subsection (3) of section 6 deals only with when it come
into force.

- Shall the subsection carry?

Hon. SENATORS: Agreed.

The CHAIRMAN: Section 7. Would you care to give an explanation in rela
tion to section 7, Mr. Irwin? "

Mr. IrRwiN: Section 7 deals with the calculation of investment income. 1
necessary to calculate investment income because it bears an additional 4 pe
cent surtax. The Income Tax Act defines investment income by first lay
down the rules for the calculation of earned income and providing that eve
thing that is not earned income shall be investment income. As a result of {
it is necessary to provide that every deduction from income shall also be a
duction from earned income as otherwise the deduction would go to red
the investment income and thereby reduce the investment surtax. The
provides under paragraph (u) that certain amounts taken from a pens
plan and transferred to another pension plan may be deducted from inco
and under paragraph (v) that certain amounts may be deducted from inco
on account of estate tax or succession duty. : ;

The CHAIRMAN: We have dealt with that in section 17

Mr, IRwIN: Yes. This amendment provides that those two deductions st
be regarded as coming off earned income.

Hon. SENATORS: Agreed.

The CHAIRMAN: Section 8. That section seems to speak for itself.

Shall section 8 carry?

Hon. SENATORS: Agreed.

The CHAIRMAN: Section 9. Mr. Irwin, have you anything to offer on thig?
'Mr. IRWIN: This is intended to prevent a taxpayer benefiting under two
§ect1ons. r;‘he act permits a taxpayer to make certain deductions, as I have
just mentioned, when he transfers money from one pension plan to another
or he may be alloWed to make certain deductions on account of estate taxes’
that havg been paid on a pension benefit. This amendment will prevent him
from taklgg a correqundmg amount of income and having it taxed at special
rates provided by section 36 of the Income Tax Act.

SellatOI BRUNT IIaVe
. yOou Irun in t( ) a case t:ha t [Ilade tlll alllelld11lell t
necessa [‘37, ? ®

Mr. IRWIN: I am not sure whether there were i

IN: any cases but it s d
to us that this is the sort of thing that should not happen. ceme
Senator EULER: Mr. Chairman. mi

: . , ght I refer {0 a statement made b

Senator Brunt. I think he said that rent is regarded as earned income. v
The CHAIRMAN: Yes.
Senator EULER: It is not investment income?
The CHAIRMAN: That is right, it is not.
Senator BRUNT: You pay no surtax on rent.
The CHAIRMAN: In this section 9, Mr. H i
' ‘ : , . Harmer, have you run into an
situation where there was an attempt to get a double benefit? Y

Mr. HarRMER: No, Mr. Chairman, we have not, because i

preyented the double benefit in respect of deductions previozglirs::ﬁggvidaliiiiii
section 11 (1) (u), and in this year the only change is to add (v).

The CHAIRMAN: Shall section § carry?

Hon. SENATORS: Agreed.

Senator MacpoNaLDd: Mr. Chairman, mi i i
: . » might I revert to the question raised
bx Senator Euler. Senator Euler is surprised that there is not a surtax on rent.

ncome does the department peruse the return and if i i

‘ ‘ it notices an err
been made does it advise the taxpayer of that? or has
Senator ASELTINE: The forms are very, very clear.
. Senator MACpONALD: The forms may be clear, but if someone makes a
mistake, and a rplstake of that kind could run into considerable money, does
he department inform the taxpayer that he has made this mistake?

The CHAIRMAN: Mr. Harmer, will you answer that?

Senator EULER: Well, they have never done it. T have paid surtax on rents

11 3222215.1 I suppose I am entitled to a refund over the years. I never knew that
440-1—2 '
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The CmarrmaN: He didn’t put it that way, at least it did not seem to
me he did. That is why I put the specific question, which was that in using
the word controlled in this section 11 is it intended to cover any situation
where shares are held by one person to the extent of more than 50 per cent?
Is that what you mean by control or controlled?

Mr, Irwin: May I answer it this way? It is not anticipated that this
amendment will be used to regard companies as associated where the con-
trol may be effective control because of the ownership of a large block of
shares which may fall well below 50 per cent.

The CHamRMAN: That is just begging the question too because then you
are saying it is a matter of degree how much below 50 per cent the large block
may be. I just wanted a very simple statement. If the block is less than 50
per cent is it your intention in enacting this clause to apply the rules in this
control clause to such a situation?

Mr. HarMmER: Perhaps I could try to answer that, Mr. Chairman. Your
original question, as I understood it, contained only the word “owned” as to
51 per cent or more, but I do not think it was our intention to limit control
to cases where ownership involved 51 per cent or more. Instead, what I
think the section is intended to do is to look at what you might call control
of the shares either by ownership or by the existence of a voting trust or
an option to acquire the shares on certain conditions or something of that
nature, but apart from the play with respect to that word “owned” then I
think my answer would be yes to your question, that this was our intention, to
look at 51 per cent control of shares but not necessarily 51 per cent ownership.

The CHATRMAN: Mr. Harmer can give an answer to yourkquestlon. ok t;
. Mr. Chairman, my answer is that we make every eilori fg

catcki\a:{ng};rl:gcikel\f and to correct them but from what Senator Euler sayg
apparently we have not been completely successful. .

The CHAIRMAN: Shall section 10 carry? We ha}ve already passed sectllon 10,

We come now to section 11 on page 8,.\Nh10h ‘_deals with the ru gs fo];
determining when one corporation i§ associated with another. Would you
care to lead the explanation, Mr. Irwin? ¢

Mr. IRwIN: The proposed amendment will replace the presenth70Gper
cent ownership rule with a rule related to contr(?l of corporatlonzl. ;Il‘l i 0 -
ernment felt this change was necessary because it has .been fO}m ha com-
panies can be split up under the 70 per cent ownership r}xlg in such a Way
that control of the new companies—and a large part of the'lr 1ncom§—re1£p:1n§
in the hands of the owners of the original company. In this way g e s(;i) i -ﬁlp
companies obtain the benefit of the lower rate on the first $25,000, aﬁ W
is really a large business which should pay a rate of 59 per cent on at pr(;)
in excess of $25,000 so arranges its affairs that all its profits are taxe
only 21 per cent. .

yThepCHAIRMAN: Let us take an illustration. We start qut with ’cvvo6 ;Q
panies under the present law and you have a share a-tllocatlon of, say,h ldl?
cent and 31 per cent, so that you have got a man in one compfarg c};l i
69 per cent of the shares in the company or he holdg 31 per cent o _ 1:eds ar
Under the present law wouldn’t those two companies still be associated co

panies? The CHamrMaN: No, but th would h to be at least a block of 50
Mr. FLARMER® W W . other 89 per cent of the seco : No, bu ere wou ave to be o
r. HarmEg: It depends on who owns the other P representing over 50 per cent of the issued voting shares before the question of
company.

control would arise.
Mr. HARMER: That is right.

The CHATRMAN: And that block might be by virtue of ownership or voting
trust or by some other fashion.

Mr. HARMER: Yes.
Senator BRUNT: Is there any reason why you don’t define control?

Mr. HarmreR: We were told by the draftsmen that that had been so well

done by the courts, Senator Brunt, that it would be redundant to put it in the
law,

The CHAIRMAN: Let us assume they are at arm’s length. ’
Mr. HarMER: They are not associated companies und(;zr tgle presen:,: ia
: ev are not associated companies under the presen

but Egge%ﬁl\gfmi}é };mendments they would still not be controlled co
panies, isn’t that right?

Mr. HarMER: That is right. .

The CHAIRMAN: The control may be rer{ognized at_51 per cent so y
are reducing the 70 per cent to 51 per cent, isn't that right?

Mr. HarMER: In effect. . ‘
The CHATRMAN: Would you attempt to rgduce it f.urther, Mr. Irwin,
line with what is recognized on the street as being effective control as oppo
majority holding of shares? .
* 1\/;r. I}I;WIN: Our legal advisers informed us, Mr. Chairman, thatk,
courts have interpreted control to mean over 50 per cent, a}nd the De};ljartm
of National Revenue would have great difficulty in proving that ‘LJc here .
control if there was less than that amount of owx}ershl_p, gver;h of}lg
might be generally understood that a smaller share.holdmg\ did give dete eci
control. The interpretation of the present law will, of course, be determ
the Department of National Revenue. o .
> The CI:IAIRMAN: What I think we are entitled to get :‘a‘t this t’l’me és ‘}zg
igs your concept of control, for you have used the w_ords contrqlr ar11 .
trolled”. Now, in using them what do you intend 1t‘ to cover in rela >
holdings of shares? Anything over 50 per cent? Who is go1r'1g to answer :
Senator CroLL: Didn’t Mr. Irwin say 'that they considered bet’ygr :
50 per cent as control, and they were r‘elymg upon tht they tco?StL e‘;
legal position which bound them, and said that' the gffect}ve control to
you have reference may exist but net legally in their minds.

Senator BRUNT: Oh, I have heard that so often. -

The CmarrMaN: The Companies Act defines a subsidiary company as
being 51 per cent of whose shares are held by another company, so I suppose
you would regard a subsidiary company as a controlled company?

Mr. HARMER: Yes.

The CHAIRMAN: And is that the definition which you would rely on?

Mr. HarMER: No, sir. I think we rely on the whole jurisprudence, whatever
that consists of; I am not an expert on it.

The CHAIRMAN: You have to define “control” in the statutes in relation to
a particular situation. It should not be too difficult to define “control’” in another
situation, should it?

Senator BRUNT: Before we leave this, and I give an example, are those all
control companies?

Mr. HarMER: Mr. Pook is examining that, sir.
Senator CrOLL: We have no idea what the example is.

Senator BRUNT: I will give it, if the senators want to take it down. I
think you have to get the formula before you.
23440-1—23
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20 numbers of instances, I am sure, that have come to light in the application of
this at the 70 per cent rate that probably would not have notice to bring it

down to a bare 51 per cent, and you are going to have any number of
instances—

The CHAIRMAN: But you have to add another bracket, Senator, before
the section starts to operate. That is, you have to start up another company.
Otherwise, the question of associated companies cannot arise. If there is only
one company, the problem of control does not arise.

Senator PRATT: Yes, but an individual may already have a company which
he controls, and he may get 51 per cent interest in another company; then
that other company does not stand on its own with respect to this taxation,
and the earnings of the other interests the man has are brought into relation-
ship one with the other. :

The CHAIRMAN: Yes. Of course, there are provisions in the act at the
present time under which the associated companies may share in the lower
rate of tax on the first $25,000. They have to agree on the proportions that
each will take or the minister will fix it.

Senator PRATT: But they should not be regarded as associated companies
when there is no interlocking relationship in trade, and so forth, and when
they are separate entities and the one has no relationship with the other,

Senator LLAMBERT: The companies would be owned by the same man.

Senator PRATT: Yes. If the man is going to control the business he would
have to take 51 per cent control in order to do so.

The CHAIRMAN: The principle is this, that we have a general corporate
_ rate of tax that applies to all companies. Now, we are going to give some benefit
to some sections and give them a lower rate of tax on earnings up to $25,000.
I mean, if we are going to have that difference in rate, which is substantial,
then the Government as a matter of policy has laid down certain rules as
to the situations in which they can apply; because I think when this change
_ first came in there were a tremendous number of new companies formed
er 50 per cent by a voll _and there was a subdivision of operations so that as many as possible would
t o thg Sh_ares: Y'Outr}?aiec&?gflollf‘;?the I1())111 in just the sam . get the benefit of the 25 per cent. Well, I do not suppose as a matter of Gov-
trust, and that would bring it Wlthmh p ason you have the exception on thi _ ernment policy it was intended to make the benefit of that lower rate available
fashion, and that may account for ¢ elrefor instance, might take {ransfer Indiscriminatory, and they have laid down rules. Of course, once you lay
next page, that is, that whe.r it bafnt{};e issued shar’és of a company to safe _down rules somebody’s toes are going to be stepped on somewhere along
itsel or to a trustee of a majolmtzdo made, that is not regarded as control s  the line. You canmnot legislate for individual cases.
guard an mvestmeii;t thzttilseairiguszrial company associated companies. Is th'f1 Senator PrRATT: Can it be envisaged that companies could be set up
as to .make the ban ar}? ' eparately, and make separate returns without at the same time having to
not Tlght:{ M. Harér;zr .sir go to all the expense of setting up a separate company? That does not seem
MER: , SIr. ,
1;4;;;1? L.AMBERT: Then what does legal OWne?Sh.lp mean? ” - easonable.
The CHAIRMAN: It does not say legal ownership mtthf Sec é?;lflership
the word “control” and “controlled”, and you can control oy
\ greement. .
wntrsoinz?croibLAMBERT: I see your point_all right, but I think from the p
of view of taxation the terms. are practlca}lly SY.HOHYmouS-d to a cond
Senator PraTT: Mr. Chairman, to bring this matter 1down Supposing
example. Take a company that hals IJ;O]Oablyt St%oShgssgo aﬁlcnis'som%p one
Tl s : : tlook 1s no i,
gombeny liagzmggets},) eahl;lld’pis cZEt control, yet there may be anywhe}::e %
o an g, mjl:hei3 shareholders. Simply because that man goes in and ta esf
2 toGSt Ocontrol of the earnings of that business, for the pu?p:sethzt
]ecl)gslicbti}szation are those earnings in effect to k;‘e. %O(Eeddzveghh:\agni‘?sal o
ions, in which he
n;a?hénga}rl:: ® o on? ot the minority shareholders? There
[e] ’ )

Senator CroLL: All right, go ahead. ' ;
Senator BRUNT: You take “W”’ company. 29 per cent of the St}SCk“llg ’f)_vvtr}llei
by “A” 20 per cent by “B”, 21 per cen.\t by ,"‘C”, 30 per c6ent rs;ent (;f t}?é
ends th,at company. The next company 13 “X companif.bz “%?’ e
stock is owned by “C”, 20 per cent by “D”, 30 per cent by t, 19 per cou
by “F”; that ends that company. “Y” company. O‘I‘le”pe;'g cer; cegt by ‘,‘H”'
per cen17: by “E”, 30 per cent by “F”, 20 per (‘:‘le}:E boympirn,y 2Op§er s o
that company. The last company 1s c - 20 ;-
glia;:f ccign’x: l{;y “H”I,) 20 per cent by “I”, and 29 per cent by “J”. There are your
four companies. They are all related companies.
Senator ASELTINE: Why would they be}‘?1 "
i hareholder
r. Poox: Assuming that all of the s ‘ )
are évefaling at arms’ length with each othgr and not r'eltatded P
be my opinion that none of these companies are a;sok?la ed. C ond D contid
' W “xr assgociate ecause
Senator BRUNT: “W” and are a
both of them, don’t they?
Mr. Pook: C and D could control both of them, bu
reason to assume that they do. ’ o
The CHAIRMAN: But if they are at arms leng
will work together? e
Senator BRUNT: I am very happy if the:
of fact. I do not want to enlarge this deﬁmtlon.. -
The CHAIRMAN: No, but you put the proposfugn ail i
his snswer. I do not think it is any part of our job to arg
answer. . .
Senator LAMBERT: From the practical point of v
control is over 50 per cent?
The CHamMAN: What I unders.tand the

s that have been mentioned
rsons, it would

t there seems to be no
how do you assume they
v are not associated, as a matte

d the witness has giver
ue him out of hi

iew what if the basis o

witness to say, Senator Lambper

of over 50 per cen

Senator LEONARD: Am I not correct in saying that the present act is
eneficial in the case that has been cited; that the second company is able

nder separate ownership. The only purpose of the act is to prevent that
_operation being carried on a second, third and fourth time, and to prevent
what are really artificial divisions of the original two companies.

Senator PRATT: Where there is an intention, surely, to avoid taxation there
hould be some provision whereby the authorities can prevent it.

ate on the first $25,000 of income. If you put two of -those companies which
re entitled to that together then they are splitting up one amount of $25,000,
0 there is a disadvantage. It lies in the hands of those people, when they




Mr. Inwin: Yes, dividends which are not taxable in Canada are excluded
from this calculation. )

The CHAIRMAN: When you said this change is in the rule that income had
to be taxed in both countries before you can get a foreign tax credit—that
still is the rule, is it not?

Mr. HarMmER: Perhaps I could try to explain this by the use of an example.
Under the present law an individual in Canada who receives a dividend from
the United States, of say, $100 on which 15 per cent tax was deducted at the
source might, in Canada, have carrying charges to offset against that dividend
of, say, $50. In effect, therefore, his income from that foreign source subject
to Canadian tax would only be the $100 less the $50 carrying charges, or $50
net, on which he would pay Canadian tax. Presently we have been saying that
his foreign tax credit would have to be related to only that part of the income
which bore tax in Canada. In other words, although he paid 15 per cent of
the gross dividend of $100 we would only allow him 15 per cent of the net of $50
which he was going to pay tax on in Canada. The effect of this amendment
would be to allow him the full 15 per cent of the $100 which he received, even
though in Canada he would only be paying tax on $50. I think Mr. Irwin’s
statement that the income did not have to be taxed in both countries is correct
because we are not taxing in Canada the part that is offset by the carrying
charges.

The CHAIRMAN: Supposing a man had borrowed money to make the invest-
ment in the United States from which he got this income of $100. Suppose he
pborrowed the money in Canada, and makes an interest deduction from the
income which wipes out the income so far as Canada is concerned. Do you
say in those circumstances by virtue of this amendment, that he would get
the full credit for the withholding tax in the United States? ’

Mr. HARMER: There are two parts to that allowance for foreign tax credit in
this section. One of them is the one we have been talking about, which has
relation to the tax actually paid in a foreign country; but there is a second
limitation governed by the effective rate of the Canadian tax paid. It is only
the lesser of those two amounts that he gets. In the example you gave this
cond limitation would come into effect, I would think. :
The CHAIRMAN: It might or might not. Let us assume that the rate of tax
which he would pay in Canada would be in excess of 15 per cent, even after
deducted his interest from income in the United States. Would he then be
titled to deduct the full amount of the withholding tax.
Mr. HarMEer: I don’t quite understand how much income he is left with
Canada, in your example.
The CHAIRMAN: I am assuming he got $100-worth of income by way of
vidends from the United States, and $15 withholding tax. When he comes
Canada he has additional income in Canada, he has expenses and he has
terest he paid on money he borrowed to buy that stock in the United States.
et us assume that when he is figuring his Canadian tax, even though he took
credit for the interest and therefore offset the $100 of income in the United
ates—
Mr. HagrMER: To the full extent?

The CHAIRMAN: Yes, to the full extent—he still pays a rate of tax in |
anada that is greater than 15 per cent. .

Mr. HaARMER: But he would not be paying any tax on this, because there \
as no income left after this deduction. So, he would get no deduction.

The CHATRMAN: He would get no deductions?
Mr. HarMer: That is right.

i h to play the gam
know what the law is and what the rules of the game are, t m
acl:lt?ording to the rules and to get the benefit of the $25,000. Shall this sectio

carry?

Hon. SENaTORS: Carried. ik fave aliid

. There is the saving provision. ink we \ !

’ca11{(:,{‘:111zlo(cill{ék fcl;ll;a‘c{u\;re:r you satisfied that that is clear enough in the illustratio
I gave of the bank?

Senator BRUNT: Yes.

Hon. SEnvaToRs: Carried. ' . .

The CuaRMAN: The next section is section 12. I thlnk section 12 is clea
We have had legislation dealing with some aspects of this befqre us %lread
1t is with respect to the credit for corporation tfcxx, 10 per cent in Quebec an
9 per cent in Ontario; is not that right, Mr. Irwin? 3 ‘

Mr. TRwIN: The general abatement is nine percentage po.mts..Thls amen
ment provides for this to be increased to tgn p_ercentage po1n’gs in a K:ETOYén
that enters into an arrangement under which it pays university grants itse
and does not receive grants to universities from the federa.l Gov.ernment.

The CHATRMAN: We had this before when we were dealing with the Queby

grants a short time ago. - '
Senator BRUNT: Yes. It only relates to Ontario and Quebec, I think?

The CHalRMAN: Does that section carry?

Hon. SENaToRs: Carried. ‘ i

The CHAIRMAN: What have you to say about section 13, Mr. Ir.wm. Tp
deals with those foreign rules that are applicable to_ all taxpayers 1ri1 ‘relatl
to foreign tax deductions. Again we have a change in lgnguage in t ltst 1 g
awfully curious to know why the change is made. I th’l’l’lk at ;he _b?{ gmt
page 10 you have the words “any income or profits tax”, and thmh in :
present statute it reads “the tax”. Can you explain to me why the c1 ange
made? Is there anything intended to be covered ’by the change of langug
that is not covered by the present words “the tax’? o

Mr. IRwIN: This section, as you have stated, deals with ‘ghe calculation
credits for foreign taxes, and the most important_change that. is madg here w
make less restrictive the rules for calculating fo.relgn tax cre'dl’gs by Wlthdgaw‘
the present rule that income in respect of which the qredlt is compu’cek m
have been taxed in both the foreign country and in Canada. In egpl
with that change in rules for computation of tax it has been necessary to chan
the wording. ' . ‘

The CHAIRMAN: Wait a minute, now. You said that this change In se%’[s
13 would do away with the requirement that the income must be taxe ’
both places. Is that what I understood you to say? :

Mr. TrwiN: That is correct. ‘ . N
The CHAIRMAN: Well, there is an exception in this definition.

Mr. IrwIN: Yes, there are exceptions. . g

The CualrMAN: If a Canadian company or an individual received divide

form a company in the United States, more than 25 per cent of the.stock

which is owned in Canada by another Canadian company, thg Canad;an 4?c0

pany will receive those dividends free of any Canadian tax; 1s that right?
Mr. IrwiN: Yes. )

: t foreign tax cre

The CHAIRMAN: Therefore, when I started to talk abqu s crec

as I understand it on reading this, I do not get any credit for W1thholdmg

in the United States on those dividends which" are not subject to taif

Canada?
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The CHAIRMAN: But you do put in a separa;fe pagkigciet tife%s{e ;zelscfz?hea;ch}?e
i would be proposing to offse agains : ] k
corr(lieirlln’bgfr%ggg money to acquire that asset in the United States, is 'thay
paid
right?
Mr. HARMER: Yes. . dice
: i he present pra .
The CHAIRMAN: That is not t . .
Mr. HarMEeR: My understanding is that is the present practice. 100 b
S 'atol“ LaMBERT: That is 2 hypothetical case. An example? of ri ) theaiaxy ‘
leads ;Icl)u anywhere, without considering the total amount of inco _
payer might receive. What bracket is he in? - ‘In hat el
Mr. HarMER: Let us say he is in the 50 per cent brac e{h hat case By
mfouldrétiLl get .his 15 per cent, even though he was in e D 1
e \ i ’ ed that under these amen
NT: The opinion has been expressed : -
men‘usseI;aot\?vr tﬁgf capital gains tax has been imposed in the United States; that
: taken off. Is that correct? . . .
nOWI\C/Ian };;ARMER' I think, senator, under this wording o.f anydelrn(‘:c?lléleﬁr
roﬁtsr;;ax it is ’érue that a capital gains ’ch woulg c011111swlend u£ou1d o
; t of th,e calculation. Whether it would n fa.ct e a e e et
parthg second part of the calculation, which is still dependent on :
On . .
ian rate on the Canadian income. .
Canagéiator BrunT: Could you give us axll ex;mplejtwlﬁiegﬁt tist Cﬁgﬁloi !
i mple where
x might be allowed, and another exa . o
o MI‘g HARMER: If, for instance, the taxpag:ﬁr thariﬁsepéal‘?glgﬂgfb};athat :
i . i i in the United States, then the ’.
o i i dian tax, because there was no i
deductions against his Canadi ,
Wou}edffs;cnn’(c)haf source taxed in Canada. The_arefore;, unql?rl pzfr?sgro?};, h(I
fclgm would be no allowance. But if he has besides his capital g ns on vl
h‘eereaid a capital gains tax in the United States, any 1nlcomee ;ut ggether -
15 ﬁer cent income tax, then the two taxes WOU..ld be lgrr;)pe 1t
the purpose of paragraph (a) of section 41, ]out it vgm.l d he fimitec fo
effective Canadian rate on the inconge taxed in Cana a,t ; ha,v e
he was in the 50 per cent bracket in Canada; the effec , é) e
capital gains tax would be to give him more than the P : The s, goted.
. L . da.
on the income which is so taxed in Cana - .- St oA S
The CrHAIRMAN: May I try to re-state that proposition? The cap g four oy s
tax is 25 per cent. . . curities for m The CHATRMAN: Yes. As T underst
Senator BrunT: Take it on the basis of holding the securities . wrong e s AS T nde
. . . ment, if an assessment is made, bu
than six months. AN: I receive moneys from that source Whmlg do nQ;c1 € nil assessmont
into ’];I}:Ll; ggﬁf&ﬁh ;cax calculation at all, but I f—ﬁove ilgtorirllle Cu;ng;:a Nao, M. Tewe That i it
rocei i i in the 50 per cent brac I : g .
receipt of Whlch, 1s ;0 ggt T:re Cle'I;t if T have no other foreign income; 1 h ok 1%‘he CHAH;M%N' Hel("ie to%) re
i %rmgf(jl?eitgrf incoline that is subject to tax in the United Sftait; alta case which was decided
liohgi\e]eog}:efrforeign income which is subject to a withholding tax o 1

» @ combination of the two taxes in the
United States, or $50, which is the e

able in Canada.
In that case he would get the full capital gain tax.
Senator BRUNT: But if he were in the 2¢ per cent bracket—?
Mr. HARMER: He would get only 5 per cent.

Senator BRunT: He would get $20 instead of $40?
Mr. HARMER: Yes.

The CHamrMAN: The moral is that the beople who are making capital
gains in the United States and have substantial income in Canada, should
also acquire income in the United States from other sources if they want to
get any benefit from the combination of the capital gains tax and withholding
tax in the United States on their Canadian income.

Senator ASELTINE: That would be the usual situation. I do not think
there would be VEry many cases where bersons would have only a capital
gains tax, and no other.

The CHAIRMAN: I don’t know how often it would happen.
Senator Brunt: I disagree with the chair
income tax return a year is enough to file,

The CHAIRMAN: T was curious, in view of that ‘philosophy, what your

interest was in learning how this applied, if you are going to confine your-
self to Canadian investments completely.

We have covered everything in
Senator ASELTINE: Carried.
The CHAIRMAN: Section 14. That seems to be a straightforward section.
Do you care to add anything to it Mr. Irwin?

Mr. IrwIN: This is mainly techniecal.
added for clarification. When the section of
acted, the section 14 referred to had no su
section has been added to it. It was necessa
Hon. SEnaTORS: Carried.

man’s statement, because one

relation to section 13.

The underlined words have been
the act referred to was first en-
bsections. Since that time a sub-
ry to have thig clarification.

his one should be amended. This has tg do with the

and it—and Mr. Irwin can correct me
year period run rnot only from the assess-
t also from what we have been calling a

‘ , no time was running until there
! ; 1d I be able to de Wwas an assessment. I understand, barticularly in the ease of some oil companies,
cent, and my overall rate in Canada ’lfhiolgigcigc, ;ﬁg in the United St t looked as though there might be a long time, perhaps as miuch as five or
the sum total of capital gains ’cind Vf;lh h f dine tax? ten years, when everything would be in suspense because they had no taxable
I be limited only to the withholding e . I _income. '
” ch\)/[li‘ldHARMER: Could I get back to my original example of $100. L

Now it is crystallized, and the
_ 3ssessment. Is that right?

Senator BRUNT: Well,
the date of mailing?

say he had two $100 items in the United States, one oi .Wili(;]; 1A75asp eSI‘-lb

i i the other was subjec :

cent capital gains tax, and : IX b

zid?gaf; rWi‘tthlding. In effect, he has paid $407tax dur1ng$ 1’55155 g;ea;;ar
Canada his income is only $100 because we don’t tax the § p

four years runs from the date of a nil

if there is any doubt as to the date would yvou take
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The CHATRMAN: I am not trying to make it difficult, but what I am trying
to do is to find out what there is different in this bill, and what kind of
situation are you intending to reach.

Mr. HARMER: I think the section is wider by the addition of the words “or
under circumstances amounting to gross negligence” and for this reason we
believe there will be more cases caught under this section than were under
the old section 56. Secondly, the change, as you have already mentioned, is
in the amount of the penalty which has been altered from a discretionary
penalty of somewhere between 25 and 50 per cent to a flat 25 per cent. This
is something we, as administrators, desired because we felt that we do not
like being in the position of judge, jury and executioner, and we thought that

Mr. IrwiN: Yes, this makes it clear that your four-year period start
from date of mailing. ‘

The CuHARMAN: There is also a provision here which you might explain,
about a taxpayer filing a waiver to stop the running of the four years. That
must be where he is going to get some benefit and cannot accomplish it within
the four-year period. Is that right?

Mr. Irwin: As I understand the situation, Mr. Chairman, there may be
discussions going on between the minister and the taxpayer‘ as the four-
year period during which the minister may re-assess is dranng to a close,
and the taxpayer may not want to have a re-assessment until he has had 3

i the law stands at present the minister P X :
;l:;n;i tgl,fgi;};g‘?gugff ttflif::;eggt disring lthvev Sfour—yearp period or lose all there should be a penalty that applied if the circumstances warranted if,

right to do so. This permits the taxpayer to waive the four-year limit so and we should not be asked to judge whether it should be greater or smaller.
thgat he can d;)cumentp his case fully. ' Senator BRUNT: But you are going to still have to do that.

Senator BRUNT: And do away with arbitrary assessments? Mr. HARMER: Not in amount.
The CHAIRMAN: Shall the section carry? Senator Brunt: No, but in percentage, 25 per cent to 50 per cent where

A d there has been evasion.
,i(lm. sENATORS' Sgret(‘e ) 16. This is one section that to me is very Mr. HARMER: The intention there is that section 56 which now becomes
e CHAIRMAN: Section 16. is

o . 5 he situation I would appreciate it ver subsection' (1) was being left in the law merely to take care of cases where
intriguing, and if you can qualify the si uation a tpp Cenourind offences had occurred up to the time this became law but which would not
much. I was trying to find out what the difference was between, & be caught by us for say, three, four, five or more years. This new section can
or under circumstances amounting to gross negligence” in section 16 of: th

- - pos ) a i ted to evade paymen only be applied in respect of offences occurring after the date it becomes law,
b;ll as a’gamst, jcﬂfllfuélﬁy llfl ‘?Ir:y mlzémner evaded or attempte € pay and this would be the only operating section after the time when other offences
of taxes” in section o e act. -

o i . that have occurred up to that date have all been caught up to.
What are the yardsticks for determining when it is wilful evasion a Senator CroLL: Then we should welcome it?
against knowingly or under circumstances amounting to gross negligence? ?

. derstandi is that there is no dif The CHAIRMAN: I welcome it.
Mr. HARMER: Mr. Chalrman:‘ my uncerstanding 1is tha The saving clause on top of page 14 is only this, that they cannot proceed
ference between “wilfully” and “knowingly.

against you under both subsections. That is all it says. The sort of thing
The Cramrman: I did not think there was. . I understood Mr. Harmer to say was that as of when the present section 56
Mr. HarRMER: There is, though, I think, an additional change in th

has run its course in relation to any cases that are afterwards discovered in
section by the addition of these words, “under circumstances amounting t relation to the period down to the time when this section becomes law and
gross negligence”.

; that will be the end of it.
The CHAIRMAN: Yes, but they are disjunctive, didn’t you notice that? I Senator BrunT: It is not.
he knowingly does something under section 16 he can be assessed a penalt

' . ) The CHAIRMAN: I cannot find it in the act.
of 25 per cent, or if under circumstances amounting to gross neigllgenceT—g; Senator CroLL: Now, administratively he says that will be the end of if.
I say, it is disjunctive. You have ‘wilfully’ in clause 16 and ‘wilfully’ i

. 5 f the act Mr. HARMER: I think it is a little more than administratively. My under-
section 56 o © ) . . b the strict interpretation o standing of the way this will operate is this, that as we mentioned before,
. ISenatoI‘ CRbOLtL:isMrfétC?}?érr:f?:étltofm’?gis 2e2‘20n eto give the pdepartm - “knowingly” in the new section and “wilfully” in the old are the same thing
the anguage, bu here they felt they were doing a gross injustic and therefore; if you can get a person unde.r new subsection (2) becg\use _he
some discretion in cases V‘(’i erth fy 4 secti hereas as a matter of fac knowingly did something then this subsection 3 says you can penalize him
and they had to put it under the fraud section whereas

h t quite sure that there was fraud and and this gives them an ou under (2), and you cannot penalize him under (1).
J;t egl;;,regee r{l:lo bggder—]ine case and if they feel that they must assess the ful . The ‘CHAIRMAN‘Ci SUbseCUSH (2) of section 18, on the next page may be
1ty the only thing they can do is to impose a 50 per cent penalty. e one that doe.s it. It'says, (2) This se(.:tlon is applicable in respect of any
penaty o . , statement or omission in any return, certificate, statement or answer filed or
The CHAIRMAN: It is not 50 per cent, it is 25 per cent to 50 per cen made after the coming into force of this section.” It says that this section is
The range is 25 to 50 per cent. applicable but it does not say that the other one is inapplicable.
Senator CroLL: Yes, I appreciate that. I see I am wrong on that. Mr. HarMER: I think the paragraph ahead of that makes it inapplicable
The CuamrMaN: On the question of fraud, it strikes me that if a per because you can penalize them on offences occurring after this becomes law,
knowingly does what is set out in section 16 that is just as much a fraud a and the paragraph at the top of page 14 says you cannot penalize him under
person who wilfully does something under section 56 of the statute, as i the other, .

stands at the present time. The CHAIRMAN: It seems to me you still have the choice. T am very happy,
' Mr. HarMEeR: That is right. and I would welcome the idea that the present section 56 is going to lapse
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after you have dealt with all the cases that might arise in the period down
to this date. If that is the intention I think it should be more clearly stated ix
the statute.
Senator THORVALDSON: Can you give an example? Can you give me an
example of the difference between wilfully and, say, where there is an element
of gross negligence? I find it very difficult to know what is involved in gross
negligence when it comes to an income tax return.
Mr. HARMER: I would find it very difficult to give you an example of an
acfual case, senator, but the theory is this. At the present time we are tolg
that in order to prove a man has wilfully attempted to evade tax you hav
to have all the kinds of proof you could use in a criminal court to support a
criminal charge. ‘
Senator BRUNT: There has to be mens rea.
Mr. HARMER: Yes. Whereas we think this gross negligence does not go
quite as far as wilfully. We are not sure how much short of that it falls, by
we don’t think it is going to be quite as difficult to prove in court. There are,
as one honourable senator mentioned earlier, some cases which are borderl
A reasonable person in our department, let us say, might feel there has bee
evasion or an attempt at it but he just cannot obtain the kind of proof he woul
need to support a criminal prosecution. '
Senator THORVALDSON: I can easily understand the meaning of gross neg
ligence when it comes to automobile accident cases, and so on, but I find
very difficult to apply to income tax matters.
Senator BRUNT: You will be able to cite these automobile cases as pre
cedents.
Senator THORvVALDSON: For instance, would it be gross negligence if
simply had my income tax matters locked after by my secretary and I ju
signed the return and did not bother to verify things in it myself? Would tha
be considered negligence or gross negligence? :
Mr. HARMER: I can only give my personal views on that. In the exampl
you have stated if you signed your return saying that your income was onl
$1,000 for the year and you knew very well it was several times that amou
I would think that would be gross negligence. ’
Senator THORVALDSON: I recognize that, but I was thinking of where I ha
negligently delegated authority or I was probably innocent of that knowledge
In a case like you have suggested, it would be outright evasion.
Senator BRUNT: This will be the section you will use on all returns com
mencing with the current year?
Mr. HARMER: Unfortunately there will be a year in which some offence
will be under the old and some under the new, for this will come into: eff
in the middle of the year.
The CHAIRMAN: If the intention is that in the future as and from the d
that this section becomes law that only subsection (2) in this bill will ap
to these situations, if they said this section is the only section that is appli
in respect of any statement after the coming into force—filed or made a
the coming into force,”—that would, of course, make it absolutely clear.
Senator BRUNT: I presume there would be no objection to that amendme
The CHAIRMAN: I only raised that to crystallize the issue.
Senator LAMBERT: It is clear now.
The CHATRMAN: I don’t want the taxing bill to force something suddel
‘when you have not had a chance to study. As a matter of fact, I think if
departmental officers affirmed that after this section becomes law should &

situations ayise in relation to any filing or any statement made in a return after
that date will be subject only to subsection (2) of section 16 and not to the old
section 56, I think we would be satisfied with that.

Senator BRUNT: We would be quite prepared to accept that.

Mr. HArMER: That is our intention, and we were told by the draftsmen
of the Department of Justice that this is what the subsection accomplishes.

Senator BRUNT: Of course, we don’t always agree with the Department
of Justice with regard to the drafting of bills.

The CHAIRMAN: Shall clause 16 carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Clause 17 is very simple. We dealt with it yesterday. It is
clear. Shall it carry?

Hon. SEnaTORS: Carried.

The CHamrMAN: Clause 18 deals with the proceeds of distribution, Have
you a word to say about that, Mr. Irwin?

Mr. Irwin: Subclause (1) of clause 18 deals with depreciable property in
the hands of an estate or trust. It provides that if such property, on which
capital cost allowances have been taken, is distributed to the beneficiary the
distribution shall be treated for tax purposes as a sale.

Senator BRUNT: Would you give us an example with figures?

The CrAIRMAN: You mean for purposes of recapture the asset would have
to be valued at its then market value or at its depreciated cost?

Mr. HARMER: At its then market value.

Sepator Brunt: In other words, if the property was worth $20,000 and
depreciated down to $10,000 the transfer would be at $20,000?

The CrAmrMAN: That’s right, and if there is any incidence of recapture
somebody has to pay.

Senator BRUNT: Somebody would be nailed for $10,000.

The CHAIRMAN: Yes. Is that correct, Mr. Irwin?

Mr. Inwin: As I understand the example.

Mr. H_ARMER: If they had already claimed this $10,000 as capital cost
allowance in computing income in prior years.

Senator BRUNT: But this deals with trust transfer.

Mr. HarMmER: But the trust had, in this example, been using the property
to earn income. ‘

Senator BRUNT: That’s right.

Mr. HarmEeR: And while it was so doing it was claiming capital cost
allowance on, say, $20,000 or whatever the fair market value was at the time
he trust acquired it, and then by this process it had written it down to
$10,000 and then distributed it to beneficiaries—

,'Se.nat(')\r BrunT: It is turned over to beneficiaries in accordance with a
Provision in the will. k '

Mr. HarMmER: At that time the fair market value was still $20,000, so in
act '1t had not depreciated at all so that the $20,000 would be treated as though
eceived as the sale price and the $10,000 allowed as depreciation in prior
years would be recaptured. ‘ ‘ S

_ .Senator BrunT: You would attach the trust and not the beneficiary re-
eiving it? k - ' »
Mr. HarmEeR: This gets a little complicated.

Senator BRunT: I would think so.
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i

Mr. IrwiN: No, sir.
The CHAIRMAN: No, it is not. Carried?
Hon. SexaTors: Carried.

The CHAIRMAN: Subsection (3).

Mr. Inwin: Subclause (3) is consequential upon the change being made to
- the provisions for calculating foreign tax credits.

The CHATRMAN: It makes the same rules applicable?

Mr. IRWIN: Yes, sir.

The CHAIRMAN: Does subclause (3) carry?

Hon. SENaTORS: Carried.

The CrHAIRMAN: Subclause (4), on the top of page 152

Mr. Irwin: This is also consequential upon the change with respect to
_foreign tax credits.

‘ The CrAIRMAN: Does subclause (4) carry?

Hon. SENaTORS: Carried.

The CrHAIRMAN: Subclause (5) just deals with the coming into force of
the section. (Carried)

So we have carried all the subsections of section 18, except one.

Now, section 19 deals with personal corporations. Have you a brief explana-
ion of that, Mr. Irwin?

Mr. InwiN: Subclause (1) is simply a clarification of wording, and it is
along the lines of the change I have just referred to in connection with section
3(11) (a).

The CHAIRMAN: If a personal corporation has an income from foreign
holdings and they come into the personal corporation and are not distributed,
he person whose personal corporation it is, is going to be taxable on that
ncome, in any event. Is that right?

Mr. Irwin: That is subclause (2).

The CHAIRMAN: Yes.

Mr. IRwIiN: Subclause (1) deals with the dividend tax credit. Subclause (2)
eals with the calculation of the foreign tax credit.:

The CHAIRMAN: Yes. Does that carry?

Hon. SenaTORs: Carried.

The CHAIRMAN: Subsection (3) is just the coming into force. (Carried)
Section 20 is simply a change in the rate. That is on investment companies,

Mr. HarmEeR: The trustee is taxable on whatever income is left in h
hands but not on what is distributed to the beneficiaries. Whether you eg
determine by these means income to beneficiaries that is or}ly notional incom
I am not too sure. Maybe MacLatchy has some ideas on this.

Senator BrRUNT: Let us take an example where a trust company is the
executor of a will and a irustee of an estate. It is an office building that
concerned and the will provides that the income is to be paid to the widow
for so long as she shall survive the testator and on her death the building
shall be conveyed to her son. The building is worth $100,000. The trustes
takes the capital cost allowance over the years, say, of $50,000. Then on the
death of the widow the building is transferred to the son. Let us say there
is no argument about the building being worth $100,000. When the fransfe
takes place who pays the tax on the $50,000 that has been written off, an
do you charge it all up in one year? Is it payable by the trustee? Is it paya
by the widow’s estate or is it payable by the son who now receives th
building? , ;

The CHAIRMAN: It is the vendor of the property who has got the benef
of the write-offs and therefore it is the vendor of the property who pays the
tax. ~
: Mr. HarmeR: My understanding is that the trustees would be liable for th
tax on $50,000.

The CHAIRMAN: What have you been doing in practice up to the prese
time in a situation of this kind? Have you been applying the rule? ;

Senator BRUNT: What it means is that anything they set up for capital co
allowances they will have to retain it in either good trustee investments ¢
cash until they dispose of all these assets. Is there any safety provision, sup
posing they did not take any capital cost allowances and the building was wort
actually less than was taken into the estate tax? ‘

Mr. HarMeER: It would get the difference.

Senator BRuUNT: What about the difference in that case? ;

Mr. Harmer: It would get that difference in computing the income of th
trust.

Senator BRuNT: Oh, but the trust is being wound up.

Mr. HaARMER: But it may not do them any good. .

The CHAIRMAN: They are entitled to it, but it may not be of any valu
Have you come up with an answer yet, Mr. Harmer? ‘

Mr. HarmEr: No. I wonder if we could come back to it later.

The CHAIRMAN: Yes. That is subsection (1), and we are dealing with sec
tion 18. .

What have you to say about subsection 2, Mr. Irwin? ;

Mr. IRwIN: Subsection (2) is a technical amendment which corrects i
oversight in the 1958 bill. Section 8(1) of the Income Tax Act provides that
a shareholder receives a loan from a corporation he shall be deemed to h
received a dividend from the corporation. The law was amended‘in 1958
provide that he would not be deemed to receive income if he repaid the lo

Senator BrunT: Within the year? ;

Mr. Inwin; Yes, that is right, there was a time limit. At the same time,
dividend tax credit which the shareholder could have received in respect
that deemed-to-be-received dividend was withdrawn. We forgot, in amend ,
the bill in 1958, to make a corresponding change in section 63(11) (a), and .
is being done now. y

Senator BrunT: May I ask one simple question? Is this beneficial to
taxpayer? .

Mr. Irwin: Yeg, sir, This is relieving. This is a change that was overlooked
n the 1959 bill.
(Carried)
The CHAIRMAN: Section 21. This is not relieving; this is providing that a
on-resident owner company cannot claim depletion allowance, is it not?

Mr. IrwiN: That is correct, sir.

The CHAIRMAN: Where they may operate an oil well. The reason for that,
take it, is that they enjoy a special rate of tax?

Mr., IrwiN: Yes, sir. .

The CHAIRMAN: And therefore there is little in the way of deductions that
re allowed?
Mr. InwiN: Yes, sir. If the non-resident shareholder received these divi-
ends from a Canadian oil or mining company, or royalties from an oil opera-
ion directly, he would not get the depletion allowance, and I believe the
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Government felt he should not get the depletion allowance if he receivgzd thi :
income indirectly through a non-resident owned investment corporation.

—Section 21 carried.

The CHAIRMAN: Section 22?7

Mr. IRWIN:. This is a relieving amendment. Section 81(a) 'of the ac
provides that where a corporation has increased its paifl up capital in an
way other than in accordance with certain stated exceptions, th.e corporat}on .
chall be deemed to have capitalized undistributed income and th}s would give
rise to shareholders being deemed to have received a dividend. This amendmgntu
makes it clear that a reduction of liabilities of a company Wi’gh a corresponding
increase in its paid-up capital, as for example the convers%on.of debgnture ‘
into stock, shall not be deemed to be a capitalization of undistributed income.

The CHAIRMAN: Subsection (2)7?
Mr. JRwIN: That is part of the amendment I have just explained.
The CHAIRMAN: Very well. Does section 22 carry?

Hon. SExaToRs: Carried.

The CHATRMAN: Would you just tell us about section 23?

Mr. ITRwIn: This is also a relieving section. Section 105C of.the act, whic!
is referred to in this amendment, imposes a tax on new corporations formed b

Hon. SenaTors: Carried.
The CHatrmAN: What is the significance of subsection (2)?

Mr. IrRwiN: Subclause {2) merely adds the word “exclusively” in two
places to make doubly sure that only shares of the capital stock can be used
as consideration in this kind of re-organization.

The CHamrMAN: Shall this subsection carry?
Hon. Senators: Carried.

The CHAIRMAN: What have you to say about section 25, Mr. Irwin?

Mr. Irwin: Section 25 deals with the situation where a person has been
carrying on business in Canada and computing his income by what is generally
known as the cash method. In such circumstances he does not take into account
any accounts receivable or the proceeds from the sale of inventory until they
are actually received. It might happen that a person who is carrying on business
in this way and who had built up some accounts -receivable ceased to be a
Canadian resident. Under the existing law it would not be possible to bring
those accounts into income. This provides that they may be valued and included
in the income for the last year in which the individual resided in Canada.

Senator BRunT: In the last year? You just take all of the accounts receivable
and put them into his income?

The CuHAIRMAN: They have to be valued.

Senator BRUNT: Yes, after a proper allowance is made for bad and doubtful
ones.

The CHAIRMAN: Yes.

Senator BRUNT: And the same with respect to the inventory?
The CHATRMAN: Yes.

Senator Brunt: There is no averaging?

Mr. Irwin: There are provisions for averaging, I believe, in connection
with section 85F, and they would apply here.

Senator BrRuNT: They would not be disturbed?

Mr. Irwin: No.

The CHAIRMAN: Does section 25 carry?

Hon. SEnaToRs: Carried.

The CHAIRMAN: Section 262 .

a predecessor corporation has been drained off in the process of a}malgamatio
This amendment provides that in computing any undistr}‘buted income of tl.x
new corporation that has resulted from the amalgamation a deduction wi

section 105C. .
The CHATRMAN: When you say ‘‘drained off” do you mean‘the physic
operations that are required to withdraw that underdistributed income?
Mr. InwiN: Yes, section 105C provides for a tax in certain cases.

The CHAIRMAN: That is right.

Mr. InwiN: It is thought that if at some future time the department
calculating the undistributed income of that corporation it should receive cred
for the fact that it has already paid tax in respect of a certain amount of un
distributed income. ,

The CHATRMAN: Yes, one of the corporations going into the amalgamatio
may have taken advantage of section 105C and paid its tax a'nd created a pr
ferred stock, and then there is the amalgamation. In those circumstances; if
has created a preferred stock, that may disappear in the amalgamation.

Mr. IRwWIN: This particular amendment does not relate to what gqes
before you have the new company formed as a result of an amalgamatlon.__:
only looks at the new company which has been formed by the gmallgamaf%
and provides a certain rule to be followed in computing the und1str1buted’1’
come of that new corporation.

The CHAIRMAN: Does this section carry?

Hon. SENaTORS: Carried.

The CHAIRMAN: Section 24 simply permits a deduction of drilling an
exploration costs for rock salt and potash deposits? :

Senator BRUNT: It relates to a couple of new minerals. .

Mr. IrwIN: Companies whose business is mining for potash or salt |
conventional mining methods have had the right to deduct exploration
penses, but not all companies follow conventional mining methods &
therefore did not qualify.

The CuATRMAN: Does subsection (1) of section 24 carry?

Mr. Irwin: Subclause (1) is consequential upon the amendment dealing
with transfers of— ‘ g

Senator BRuNT: Does this deal with transfers between classes of depreciable
property?

Mr. IrwinN: This subclause (1) is consequential upon that amendment.
The CuARMAN: Does subsection (1) of section 26 carry?

Hon. SEnaTORS: Carried.

The CramrMAN: What about subsection (2)?

~ Mr. Irwin: The law permits a taxpayer to make a deduction for bad
debts, but it provides that if in a subsequent year he recovers any of the bad
_debts this recovery must be taken into income. This amendment will provide
that a new corporation that results from an amalgamation will have to take
_into income any recovered bad debts that have been deducted by a predecessor
Corporation.

. The CuamrMAN: Does subsection (2) carry?

Hon. SExaTORS: Carried.

The CHamrMAN: What about subsection (3) at the top of page 19?
23440-1—3
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Mr. IrRwiN: This also refers to a new corporation tha‘g has been fsﬁnefd a
a resul’é of an amalgamation. It permits the new cor?or‘atmﬁ tilsc’; 1;3;0082 ; Sro(l,l;
i ec
Jgamation to set up a reserve in respect o uncq
zziiesaﬁic;ge by the predecessor corporation on the same basis as the predecesso
i i t reserve. ‘
corporation could have established tha .
pThe CHARMAN: Yes, it can proceed and deal \,Vlth‘bafi dgbts and reserves
on the same basis as though there had been a continuity in the corporate 5
operations?
Mr. Irwin: That is its purpose.
The CrARMAN: Does that subsection carry?

Hon. SenaTORS: Carried.
The CHAIRMAN: Section 27 simply provides for another member of the Tax
Appeal Board; is not that right?
Mr. Inwin: Yes, sir.
Hon. SENATORS: Carried. ' .
The CHAIRMAN: What have you to say about section 28, Mr 1I:W1n';np .
i ievi fers to the special tax impose
: bclause (1) is relieving. It re t
M‘cr ' I{R;}gélg} asl?d the amendment is intended to make it .cleall% t'lll‘it télael czigl;;liléﬁ
iRine 11(1)'(:h tax’is payable will not be increased by t'he tax itse t. e e
ng> (’zﬁewtalx under section 105C depends upon 'ihelfdlﬁiiggﬁciats?eazcelerixf eeste
iabiliti ight argue that the tax is itself a ' . y
};ﬁel:o l(lzlazcégslchoen‘fa? 1v%/ouldl gincrease the slrlr'lgunt }Illp%nwvgllllﬁhi;hguﬁixi é;g:ss;agfé
i i increase the liability, whic . ea :
ZV hlcgnévzgkoianﬁgnisl intended to make it clear that that WlH?l’lOt be
- B i i ple of that?
: n you give us a simple example of {
Se?atgralsas}igrlj: thceaass’ets are $100,000 and tl}e 11ab111t1es i50,$9?(()),03(1)1d (1);?12
o lﬁed on the difference of $50,000 would in ‘Fhls_ case (2$60,000. ‘
b h%cppr ue that the tax is a liability, therefore the liabilities a(l)"oo I,ld 2.0 .
e Seia%cor BrUNT: Yes, $60,000. And it comes down to $40,000, a
ould be $8,000. That I like. |
Ceml\‘/}lvr IrwIN: I am sorry. It is the difference between the net asl\s/letseirﬁn ’;)
surplus: If you‘ increase the liabilities you reduce the net assets. My
was wrong. . ‘
Senator Brunt: I would just like to understand it clearly. Could you gi
us a simple example? ‘
The CHAIRMAN: Take the same one. If the net assets are $11(()10’0210 a;od ;c)
surplus is $250,000, the difference is $150,000, and you would pay
cent of that. Is that not right?
Mr. Irwin: That is right.
: 000.
Senator BRUNT: That would be $30, . o
The CHATRMAN: Yes. Whereas, if you put the tax in as a 11ab111tg_ 3;51.1101611 ?é
assets would be less. The difference between the net assets and the un 1I'lst he
income would be more, and your 20 per cent on a greater amou !
produce more tax. .
Senator BRUNT: Yes—clear as mud. . ' ,
The CuHAIRMAN: Carried. We have been talking about subsection ‘(1) C
section 28. . 3
What about subsection (2) of that section, Mr. Irwin? . .
Mr. IRwIN: Subsection 2 is meant to plug a loophqle. It r.efers again t(:; -
ecial ‘tax that is imposed under section 105C, and it provides t}}a'F in o
;El)ltgng the liabilities of this new corporation for the purposes of arriving a 7 0 pay a penalty under c lause 56 (1) for 1he a2 may

base on which the tax should be applied all shares of the new corporation, °
other than common shares, shall be deemed to be liabilities.

The CHAIRMAN: The effect of that is of course to reduce the net assets, is
that not so?
Mr. IrwiN: That is right, and to increase the base on which the tax would
apply.

The CHARMAN: What is the principle behind that? Is it to prevent the
dilation of undistributed income by creating more common shares? It would
simply mean that people would create more common shares, wouldn’t they?

all the situations,

The CHAIRMAN: They would create preferred shares and after an amalga-
~ mation would redeem them.
' Mr. IRWIN! Ves,

The CHamMAN: You are plugging that loophole now. Well, it was a nice
un while it lasted.

Subsection (2) of section 28, carried.

Subsection (3) deals with only the date of coming into force. Carried.
Section 29, Apparently sections 29 and 30 should be considered together.
These sections, as I think I indicated yesterday, deal with withholding tax in

: - One category is, if an agent receives money that is
payable to a non-resident he has an obligation to withhold, and if he does not
withhold and has to pay it himself, he has the right to demand Payment from the
non-resident. Those are two classes?
Mr. IrwiN: Yes sir.

The CHAIRMAN: That is, he has to pay the withholding tax if he Teceives
the money; even though he has paid it himself for the berson entitled to the
money, he has an obligation to bay X dollars.

‘ Senator ASELTINE: Has that not always been the law?

The CHairmMan: I thought it was.

Mr. HARMER: The way the law was, objections were made that aithough

the agent was liable to pay, he had no means of recovering it from the berson
be represented.

Senator ASELTINE: How is he going to recover?

Senator BRUNT: He can take it out of other moneys that 'come in.
Senator ASELTINE: He might not have any other money.

The CHATRMAN: Then he would have to sue for it

Mr. Harmer: I don’t think we can help you there, senator.,

The CHAIRMAN: Section 30 is a very ameliorating one. Heretofore, i

had a duty to withhold you were liable for 100 ber cent of the withholding tax.
Now the penalty is 10 per cent.

Senator BRUNT: Let ug pass it.

The CHARMAN: Carried.

Section 31 simply provides for g penalty. This is a technical section.

Mr. IRWIN: Yes. It provides for the continuation of the bresent rule that
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- The CHAIRMAN: Now, section 33 really covers a lot of pages, so much so
that I made the suggestion to some people, not publicly of course, that I
thought possibly we should enact as law what appears on the righthand side of
the page because the explanations in some sections seemed to be very succinct
and less difficult to interpret than what appears on the lefthand side.

Let us deal with subsection (1) of section 33.

Mr. Irwin: This subsection deals with the definition of death benefits. Tt
does three things: It substitutes a reference to employee’s salary, wages and
other remuneration in place of the present words which refer only to remunera-
tion. This is intended to add a reference to the employee’s basic remuneration,
to his salary and wages, to make it a little more definite. The second thing it
does is provide that where an employee dies without leaving a widow the
exemption shall be apportioned among the beneficiaries in proportion to the
amount received. This replaces the present rule which leaves it to the minister
to decide who shall get the exemption. And thirdly, it covers the situation where
an employee may receive a death benefit in respect of more than one office or
employment.

The CHaIRMAN: Then you dealt with them as if each one was the only one?
Mr. IRwIiN: Yes.

The CHAIRMAN: I mean you do not total them.

Mr. InwiN: That is correct. He cannot have the full exemption in respect
of each of them.

The CratrMaN: How would it work out if supposing you had two death
benefits—Ilet us assume one was $5,000 and the other was $15,000—from dif-

ferent sources? How would you apply the provisions of this amendment to that
situation?

Mr. IrwiN: This involves an interpretation of the words; I would rather
refer it to the national revenue people here.

Mr. Pook: I am not clear on the example you gave. The exemption is
-$10,000.

The CHAIRMAN: Let us put them, one at $3,000 and the other at $5,000.
Mr. Poox: Those are the death benefits?
The CHAIRMAN: Yes, from two different sources.

Mr. Poox: If the employee’s remuneration came from two different sources
the exemption is proportioned in proportion to the amount of salary he got
from his employers. The proportion of the $10,000 is allowed.

The CHaIRMAN: Of course there are so many factors that you would have
to put down in order to operate the formula, T can see the difficulty in that.
Mr. HARMER: To make it nice and simple, if the income from each em-
ployer was $5,000 in the last year of employment, they would add to $10,000,
and then he got a death benefit from each one of $6,000, it would be that $5,000
exemption against each $6,000 death benefit.

The CHATRMAN: That is all in subsection (1). Shall the subsection carry?
Hon. SENATORS: Agreed.

The CHAIRMAN: Subsection (2).

Shall it carry?

Hon. SEnaTORS: Agreed.

The CHATRMAN: Subsection (3), is to repeal the section 139 (1) (az). Are
We concerned about that repeal Mr. Irwin?

Mr. IrwinN: This repeals the definition of income from a source. This is
being dealt with in a new section.

The CHAIRMAN: Shall the subsection carry?

Senator BrRuNT: Carried. , ,
The CHAIRMAN: In practice you actually observe that, don’t you?
Mr. HarMmEeR: This is going to be a change. . - . ‘
The CHAIRMAN: I have heard it announced at times, if we prosecute wg
won’t exact the civil penalty as well. . . :
Mr. HarMER: This has been the case, but with thls' change from the’
old 25 to 50 per cent to a new flat 25 per cent, the thought is that we Wa}n_t ‘o
be able to penalize as well as prosecute in cases where the offence is viclous
enough to warrant it; and we want to be able to do that after prosecution,
not before, as was the case in the past. ‘ |
The CHAIRMAN: Under this amendment you could only do it before any
information was laid. . . ;
Mr. HarMEeR: Only under subsection (1) of section 56, not under sub
section (2), which is the new penalty. ‘ . ,
The CuamRMAN: Under section 31, if you are going to impose a penalty
you must impose it before the information is laid.
Mr. HARMER: If we impose that penalty _under the old 56 (1), ye;, but
it we impose it under the new 56 (2), which is a flat 25 per cent, we do not
have to do it before prosecution. .
Senator BRUNT: You could do it at any time, either before or after.

Mr. HARMER: That is right. t . .
‘ . What I do not like here is reference to section
— CHAIRBfAlll\Iad a statement from Mr. Harmer to the eﬁiect tlhat_, after
i i 56 would apply only in ei
i i1l becomes law, subsection (1) of section : ;
tclilzlrils]zgnces that arose down to the date of the pass;;ge (})1f thetlcl)ﬂl. Iizre ;)A:aee Iizre
i i 1) where ere s :
ivi ower to continue to apply Subst.act-lon ( ' .
f:)\rrxl‘?i%ti?m or proceedings leading to conviction. But if you are going to apply
it, you must do so before you lay the information. It looks to me as if you a
k:eeping a stick in both hands. o
Mr. HarMER: No, that is not the intention. Th%s is in the law novvzl‘h
respect'of the present penalty under sect@on 563 which becomes 56 (1()1. -
intention is to continue this provision until section 56 (1) runs out an en
this will have no further effect. ’ - . o ﬁ:
i ! > ent on
: CHATRMAN: Since we accepted Mr. Harrn.ers statem
art'Ic‘)}fleﬂg? I am sure we are prepared to accept it on the second part, th
fhere is a limited period of application.
Shall the section, carry?
Hon. SENATORS: Agreed.

The CHAIRMAN: Section 32. .
Senator BRUNT: I think we have dealt with section 32 already.
i is 1 diti tion 15, it is of the sar
HAIRMAN: Section 32 is in addition to sec , it 1
ilk I'fx}/"fulczl think. Is that right, Mr. Irwin? It deals with the mailing date?

because we jus

Mr. Inwin: That is correct. o 3
The CHAIRMAN: And it provides for the exception in case of appeals th

have already been taken. N E ;
Mr. IrwIN: Yes, it provides a rule for determllmng the date of maﬂmfn .
for detérmining the date when an assessment, which includes a re-assessme
shall be deemed to be made. .
The CHAIRMAN: Shall the section carry?

Hon. SENATORS: Agreed.
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Hon. SENATORS: Agreed. . ,

The CHAIRMAN: Subsection (4) of section 33.'Thls has so many com
plicated references in it I wonder if you can tell us in a few words what it ig
intended to do? - . .

Mr. IrwiN: It merely adds the underlined Words. This particular subsection
of section 139 provides a definition of the expression ‘“tax payak}le under Par
1” or “tax payable under Part II,” and it is necessary to add this reference t
Part IIC. . . .

The CHAIRMAN: Now we come to a section that requires some discussion,
subsection (5) of section 33 which purports to amend sec_tlon 1.39. The:ae Is no
question but that this revision is for the purpose of dealing with the ec15,1on’
in the Interprovincial Pipeline case. Is that right?

Mr. InwiN: That is right. ) ‘ ‘

Senator BRUNT: That is admitted. That is what it is about.

inci i derstand it, is that:the
The CHAIRMAN: The principle involved, as I un L it, ' ,,
effect of rewriting this definition is so as to be able fo attribute to income

received from abroad or from another country expenses which were actually
incurred in Canada.

Mr. IRwiN: Yes, the Income Tax Act provides a number. of ded;lctlons:
in computing income. It is sometimes necessary to cqmput_e 1ncdozget ron;ka}
particular source or from a particular gct1v1ty ar}d t'hls is inten E i)l rcnt g‘ﬁ
clear that amounts which are deducted in computing income may be allocate

or used in computing income from a particular activity or source.

i izati t if we look at this in the

The CoAIRMAN: That is a generahzatlon., bu =
light of the Interprovincial Pipeline case I think we can g_et a clegrer. under ‘
standing of what you are doing because in the Interprovincial Pipeline case

the company borrowed money in Canada and it had a liability to pay interes
on the bonds that were issued in Canada. Is that not right?

Mr. IRwIN: I believe so. o . .

The CHAIRMAN: And they established a su.b51d1_ary company in the Umtg
States to construct and hold the part of the pipe line that was constructeq
the United States, and the Canadian-company Ilent money to the Amerma};1
company and charged interest on that loan, .and ’Fhe American company boug )
treasury bills in the United States and recel.ved income from that source. .

Now, if this subsection (5) were law in relat}on to those facts tl.qen .
Interprovincial Pipeline would have got no credit for th_e Wlthholglngd'ﬁ
withheld by the United States on the 1nte1jest that was paid to theht?ana ial
company for the money loaned to the American company. Is that right?
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Mr. IrwiN: Yes, sir, for Canadian tax burposes there is no income from
the United States. The costs of earning the income are equal to the income.

The CHAITRMAN: What I am trying to figure out is where is this going to
stop. The Interprovineial case happened to involve interest but it could involve

promotional expenses in Canada. I could conceive that it might even involve
indirect charges.

Senator BRUNT: We will just have to wait and seé.

The CHATRMAN: What is the view of the department in presenting this
amendment as to the scope of the words “such deductions as may reasonably

“be regarded as wholly applicable to that source”? What is the intended scope

of that in that allocation? .
Mr. HARMER: What ever is reasonable in the circumstances.
Senator BRUNT: It will be all-embracing.
Senator LAMBERT: Discretionary authority is introduced?
Mr. HARMER: No, this is something we have to take a view on and then

we have to be prepared to support it in the courts and if the courts say that
we were unreasonable in allocating certain expenses to certain income then
we cannot make the assessment stick.

The CHATRMAN: Let us test that reasonableness on the facts of the Inter-

provincial Pipeline case in the allocation of the interest paid in Canada against
the interest earned in the United States. Let us bring forward a reasonable
man in those circumstances.

Mr. HarMER: To us, sir, it seems eminently reasonable to say that if a

company has no money of its own and has to g0 out and borrow money which
it invests some place else, it is surely reasonable to say the interest it pays on
what it borrows should be offset against the interest it receives on the in-
vesment of that borrowed money. '

Senator BRUNT: Without regard to the tax it has to pay on the interest

it received?

Mr. HARMER: The tax is the result of this. If, in fact, by having made

what we think is a reasonable allocation it turns out there is no net income
coming into Canada and therefore no Canadian tax payable, then we do not
see why we should allow a foreign tax against the Canadian tax on some

other kind of income when in fact we get no tax on the income taxed in
the United States.

The CHamrMAN: Let us say I borrowed the money to put it to work and

I happened to put it to work in the United States and it cost me something

there to put it to work, and when you say my cost of the money in Canada

Mr. HARMER: Yes, sir. is going to be deducted from the earnings of that money in the United States

The CoARMAN: I find something difficult in that principle to accept. Th

ian company borrows money in Canada and there i; an obligation t
Ic):;é?r:?er;est, spo tirlat is a deductible charge of the Canadian c‘ompan% T
Canadian company turns around and puts. that money to work in the Uni
States and earns income on that money in the United States. Incom; io
to it in Canada but less a withholding fax in t}}e _other country. What y
are in effect saying here is that that interest paid in Car}ada on the mo
that was borrowed in Canada and loan.ed to ’.cl}e Amem?‘an company. Is
deductible charge or, as the language in this deﬁmtlc:ga says, “It may be reas
ably regarded as wholly applicable to that source.” In other words, ygie
saying that the interest paid in Canada may rgasonably ke rega.rded.as .
applicable to the interest received from the United States,. an(.1 since it sz
least equal to that amount there was no income from the United States,

if the United States collected a withholding tax.

 think.

thing that puzzles me.

Senator BRUNT: There is this further fact that I think should be looked

at. Because of this subsidiary company in the United States which operates
a pipe line, the overall profit is increased.

The CHAIRMAN: That’s right. The pipe line would be inoperable, I would

Senator BRUNT: They have to operate certain facilities in Superior, Wis-

_ consin, but the overall profit is increased and our taxing authorities are quite
_ happy to tax the increase on the profit. You want the best of everything.

Mr. IrwiN: No, the dividends would come back tax free.
The CHAIRMAN: Yes. ’
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and therefore a change in relation to the basis on which our U.S.-Canadian
tax convention was entered into. Now, the thing I am not prepared to say
is, I doubt if it stultifies the convention; but if you started to apply the con-
vention you might have to apply it on the basis of the law as it was when
the convention was entered into, rather than this amendment. If you want
to have the amendment within the scope of the convention you would have
to have a supplementary convention.

Senator LEoNARD: What does Mr. Irwin say?

Mr. Irwin: Mr. Chairman, I do not think this interferes with our con-
vention. I might add we don't regard this as a change in law but rather as
putting down in words what we thought the law always provided.

The CuamMAN: Yes, except that the court said that it didn’t.

Mr. IrwiN: Yes. '

The CHATRMAN: So that we have to proceed by the income tax of Can-
ada which is part of that tax convention and is based on a state of law, not
what you thought it was, but what the court said it was.

Senator BRUNT: Have any studies been made of the convention with
respect to tying in this amendment? Has anybody really looked at the
convention?

Mr. IrwiN: We do not think that it will affect the convention adversely.
For example, Article 15 of the convention says, “As far as may be in accordance
with the provisions of the Income Tax Act, Canada agrees to allow a tax credit”,
and so on. 4

The CHAIRMAN: That is the act as it was at the time.

Senator BRUNT: At the time.

The CHAIRMAN: Yes, not in relation to any change.

Senator BRUNT: Surely that would be interpreted as applying to the act
as it existed at that time?

Mr. IrwIN: Not in this case.

Senator BRUNT: And according to the courts this company was entitled to
the 15 per cent tax deduction which was made.

Mr. Irwin: No, sir. When we want to, if you will, freeze a provision of

the Income Tax Act as it stands at the time of the agreement, the agreement
must say so.

Senator LAMBERT: Does this taxing provision apply now to only one
case?
Senator BRUNT: Only one case has come up so far. . -
Senator LAMBERT: That is the reason for it? It is a net being spread at
the sight of the bird that you want to catch. - i 1650_54" a0
n: No, you can’t catch this bird. is was in - ;
the cT:ii S;{ef? 1\‘/clﬁ\rough t}slle courts and the Supreme Court ofl Canadahheld
that the withholding tax was a proper fieduc_tmz}. Now, you la;ye a clgnﬁe
in the law inspired by the Interprovincial Plpeh.ne case but t '1I‘shwou e
applicable to any such case which wogld oceur in the future. ey cannot
go back and undo the Interprovincial Pipeline case. . :
Senator LAMBERT: No, but as a matter of fact there is no other corpora- .
tion to which this clause would apply at the moment?
The CHAIRMAN: I don’t know. It could very well be.
Senator BRUNT: It doesn’t have to be a pipe line company. . .
. No. This would apply in any case where you borrowed
mon(relg1 ?DC(I;I:;?(\{ZA 1znd used it for the purpose of earning income in the Umted’ '
States.
Senator BRUNT: That’s right.
The CeHATRMAN: And I am sure there are lots of those c'aseg . .
Senator LAMBERT: With respect to the Interprovincial Pipeline Company’
the money was not borrowed from the people of Cana.da except fortﬁ v]?;ﬂ ,
small percentage of it. You know that because you will remember the: bill
coming through here.
: Yes. ] ‘,
ggr?afoliAﬁi\l/\l/:?ERT: Tt seems to me that when you use the income tax 1}?“; .
of Canada—it isn’t the first time it has been done—to introduce clauses tha ’
are applicable to one particular case anq not to a broad I}umbIezr, yo(lil 1'are,
coming fairly close to ex parte deliberation and concentration. \Koil.e -
it does not have some reaction on the development of the couptry, tha 1sla .
This particular corporation certainly had a great deal to do with the develop-
ment of the natural resources of Alberta. o
Mr. HARMER: Senator, the intention is certainly not to limit the appli-
cation of this amendment to one company or even tg au companies domg
business outside the country. It has very wide application in many instances.
In any case, where you have to determine income_ from a source elth.er froril
Canada or abroad or income from a particular business, or anythmg.hke that
Senator LAMBERT: The effect of such taxation can reach a pomt Wh?ﬂz
it can discourage any further development of that kind. That is the point
m trying to bring outf. : .
e Senitoi BrunT: I come back to the other po‘int..I realize dividends pz'ald
by the parent company may be taxable, but I mal.ntam that becausg that pi
line is in the United States, profits of the Canadian company are increasiy
The Cuarrman: Oh, yes. -
Senator BRUNT: Regardless of dividends coming from the United Stat
or not, you tax those increased profits.
Senator McKEEN: On the other hand, when that money from the coni-
pany goes to Canadian shareholders it is taxed.
The CHAIRMAN: Yes. 3 . .
Senator LEONARD: Is there any infringement on the reciprocity treaty:
The CHAIRMAN: At the moment I am concerned w.ith the‘ U.S.—Canadlla
tax convention. This is something that marks a change in our income tax.

The CHAIRMAN: The point is that where the convention is at variance with
the Income Tax Act as it exists, the convention governs?

Mr. IrRwin: Oh, yes.

The CraremMaN: Well, if you make subsequent changes, are you suggesting
that they apply to the convention? That is not the thing that bothers me as
_much as this factor. For instance, if you have a Canadian company that carries
_on branch operations in the States, and elsewhere, I can see a variety of fields
. where you may find expenses attributable on this formula to the U.S. branch
Ooperations that are not the type of expense that can enter into the calculation
_of U.S. tax for the purposes of the operations there, and I am going to get a
burden of tax greater than the sum total of the taxes should be with the
credits that I should get. I am thinking of indirect expenses, and the convention
covers indirect expenses, and both countries recognize those things. With
_branch operations from Toronto and the United States, or some other country,
_you might find a portion of head office expense attributable to the branch
operations in the States greater than what the company thinks is proper and
Breater than what they can charge against those operations in the States, and
et that would only be applied for the purposes of the formula, and if instead
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of branch operations it happens to be a subsidiary company I can see all k1111:1ds
of difficulties, both convention-wise and in relation to the extent _to which
this new doctrine may be applied in attributing expenses to' a certaln‘ source
of income—I can see all kinds of problems; and my }nte_lrest is not an interest
of saying “No”, my interest is one of trying to simplify it.
Senator AserTine: I think we should pass it and see what I-Iappens.
The CHAIRMAN: Oh, well, of course, if we are going to just ado_pt the
principle of passing a measure to see what happens we do not need to sit here
for three hours. . .
Senator BrunT: I think the pr(;:senft tsect}iﬁ)n with regard to associated
ies is going to lead to all kinds of trouble. .
compsaznleel‘jor LgAMEERT: Is it not true that in the case of'the 'interprvovsl?ctlal
corporation the subsidiary companies are represented in o'hffe.rentt ba.leg
through which that line was obligated ‘Fo pass when they were going to uil
the line, to incorporate a company with a separate subsidiary company. in
ichi and— ;
Mlch’i‘iaenCHAIRMAN: No. They used the Delaware company, anpl it went through
all the different States from Wisconsin right down to Sarnia.
Senator LaMBERT: Is it one separate corporation?

The CHAIRMAN: One separate corporation. - .
BERT: The point I want to make is that that in erprovmcm‘
line Svsgifgrnléﬁ have beerﬁ) built when it was if it had not been for the
projecting of it through the western States to Port Huron.
The CHAaIRMAN: No, the cost would have been too great. . .
r LamMBerT: Well, I know that, and the capitali;atlon was borne
pret’cS;Ill:;(g)ely by the United States; but from the point of view of develof;;mg
an industry in Alberta and bringing whatever benefit thgre has bgen dc?
that province, building the line through those States, which now _gives tl
tributing facilities to certain American consumers, was an .essentlal featu ’
of it. I am not complaining about getting revenue, if it is p'0551b1e to do so, !out
my purpose is to check on future developments of that kind, because I thi
that is the important aspect of this. .
The CHAIRMAN: I can understand the application Qf this section to intere
as in the interprovincial pipe line situation, and possibly thg theory was th
my cost in money should be tied in to the inconqe that I received frgm its us
and certainly that would be a sound principle if the whole operation was
Canada. The only thing that complicates it is because I borr"owed the mon
in Canada and incurred a cost, and then I used the money in the Stat'es a
earned some revenue, but also incurred some costs. Now, I am not getting t
full cost of the money against the income in the sense thgt I am not gettin
any benefit from the withholding tax in the States. That is the only ele}rne
there. The deduction is clear—it is interest—but when I am faced with
sentence which says “such deductions as may reasonably be regarded as who
applicable”, then I do not know what that is.

Senator BRUNT: Where do we end up?

The CHAIRMAN: I do not know. When it is interest I understand, but,Wh
it is made to be such as can be reasonably regarded then I— .

Senator LEoNARD: Mr. Chairman, is it clear that the taxpayer’s income
from a source outside of Canada? E
The CHAIRMAN: When it says “in a particular place” that may be in a
place. : »

Senator LEONARD: What does Mr. Irwin say?

any boundaries on it. It does
we have had time to consider,
place within or without Canada.

event.

and subsections (5) and
have the usual motion to

200 copies in French?

subsections (5) and (6) of section

18, and
carried.
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Mr. HARMER: The section is not

limited to taxpayers having income from
outside Canada.

Senator LEONARD: It applies to a Canadian taxpayer’s income from sources
within or without Canada?

Mr. HARMER: Ves.

Senator LEONARD: Then, it
Resolution, does it not?

Senator BRUNT: Has somebody a copy of the resclution?
The CHATRMAN: It is on the opposite page.

Senator LEONARD: The resolution says: “.
sources outside Canada...”,

Mr. HARMER: Yeg .
credit. . .”,

goes very much further than the Income Tax

..and in computing income from

..for the purpose of calculating the foreign tax

Senator LEONARD: Have
without Canada?

The CHAIRMAN: I feel dissatisfied

you a rule with respect to foreign income sources

with the section because I cannot put
go further than the budget resolution which
“From a particular place” may mean any

Senator BRUNT: Mr. Chairman, in the resolution it says’ the rules must

specify the deductions. There is no specifying of the deductions.

Senator LEONARD: It is confined to two classes, the income of a non-

resident person from a business or employment in Canada, and in computing
income from sources outside of Canada for the purpose of calculating foreign
tax credits allowed to a person resident in Canada, but as to a taxpayer
in Canada a resolution deals only
outside of Canada for the pburpose of computing tax.

with the computing of income from sources

The CralRmaAN: My suggestion on this is that we should stand this section

for further discussion.

Senator BRUNT: I agree. We have this other one to come back to, in any

The CHAIRMAN: Shall we go back to section 187
Senator BrRunT: No, let it stand. It is how one o’clock.

The CHAIRMAN: Then, we will stand subsection (1) of section 18,

(6) of section 33 for further discussion. Do I
print 800 copies of the proceedings in English and

Senator BRUNT: I so move. .

The CrairRMAN: All the sections except subsection (1) of section 18, and
33 have been carried.

Senator LEONARD: And subsection (5) of section 18
The

should stand also.
CHAIRMAN: Yes, we are standing subsections (1) and (5) of section
subsections (5) and (6) of section 33. All the others have been

Senator BRUNT: When we come back we will limit the discussion to those

four subsections.

The CHAIRMAN: Yes. The Committeg can now rise and report progress.
Whereupon the meeting was adjourned.




